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equal to or higher than, or declines a reason-
able offer of a position the rate of basic pay
for which is equal to or higher than, the re-
tained rate to which the employee would
otherwise be entitled; or

(3) is demoted for personal cause or at the
employee’s request.

(Added Pub. L. 95-454, title VIII, §801(a)(1), Oct.
13, 1978, 92 Stat. 1219; amended Pub. L. 101-509,
title V, §529 [title I, §§101(b)(3)(B), 105(b)(2)],
Nov. 5, 1990, 104 Stat. 1427, 1439, 1448; Pub. L.
103-89, §3(b)(1)(L), Sept. 30, 1993, 107 Stat. 982;
Pub. L. 108411, title III, §301(a)(5), Oct. 30, 2004,
118 Stat. 2316.)

PRIOR PROVISIONS

A prior section 5363, Pub. L. 89-554, Sept. 6, 1966, 80
Stat. 473, which related to limitation on pay fixed by
administrative action, was renumbered section 5373 of
this title by Pub. L. 95454, title VIII, §801(a)(3)(A)(ii),
Oct. 13, 1978, 92 Stat. 1221.

AMENDMENTS

2004—Subsec. (a). Pub. L. 108-411, §301(a)(5)(A), in-
serted concluding provisions and struck out former
concluding provisions which read as follows: ‘‘is enti-
tled to basic pay at a rate equal to (A) the employee’s
allowable former rate of basic pay, plus (B) 50 percent
of the amount of each increase in the maximum rate of
basic pay payable for the grade of the employee’s posi-
tion immediately after such reduction in pay if such al-
lowable former rate exceeds such maximum rate for
such grade.”

Subsecs. (b) to (e). Pub. L. 108-411, §301(a)(5)(B), added
subsecs. (b) to (e) and struck out former subsecs. (b)
and (c) which read as follows:

‘“(b) For the purpose of subsection (a) of this section,
‘allowable former rate of basic pay’ means the lower
of—

‘(1) the rate of basic pay payable to the employee
immediately before the reduction in pay; or
‘(2) 150 percent of the maximum rate of basic pay

payable for the grade of the employee’s position im-

mediately after such reduction in pay.

‘‘(¢c) The preceding provisions of this section shall
cease to apply to an employee who—

‘(1) has a break in service of one workday or more;

‘(2) is entitled by operation of this subchapter or
chapter 51 or 53 of this title to a rate of basic pay
which is equal to or higher than, or declines a reason-
able offer of a position the rate of basic pay for which
is equal to or higher than, the rate to which the em-
ployee is entitled under this section; or

‘“(3) is demoted for personal cause or at the employ-
ee’s request.”’

1993—Subsec. (¢)(2). Pub. L. 103-89 substituted ‘‘chap-
ter 51 or 53’ for ‘‘chapter 51, 53, or 54°°.

1990—Subsec. (a)(2) to (4). Pub. L. 101-509 substituted
56305 of this title (or corresponding prior provision of
this title);”” for ‘5303 of this title; or’ in par. (2), in-
serted ‘‘or’” at end of par. (3), and added par. (4).

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-411, title III, §301(d), Oct. 30, 2004, 118 Stat.
2317, provided that:

‘(1 EFFECTIVE DATE.—This section [amending this
section, sections 4505a, 5302, 5305, 5334, 5361, and 5365 of
this title, and provisions set out as a note under sec-
tion 5305 of this title] shall take effect on the first day
of the first applicable pay period beginning on or after
the 180th day after the date of the enactment of this
Act [Oct. 30, 2004].

¢‘(2) CONVERSION RULES.—

‘“(A) INDIVIDUALS RECEIVING A RETAINED RATE OR A
RATE GREATER THAN THE MAXIMUM RATE FOR THE
GRADE.—Subject to any regulations the Office of Per-
sonnel Management may prescribe, an employee
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under a covered pay schedule who, on the day before
the effective date of this section, is receiving a re-
tained rate under section 5363 of title 5, United States
Code, or is receiving under similar authority a rate of
basic pay that is greater than the maximum rate of
basic pay payable for the grade of the employee’s po-
sition shall have that rate converted as of the effec-
tive date of this section, and the employee shall be
considered to be receiving a retained rate under sec-
tion 5363 of such title (as amended by this section).
The newly applicable retained rate shall equal the
formerly applicable retained rate as adjusted to in-
clude any applicable locality-based payment under
section 5304 of title 5, United States Code, or similar
provision of law.

‘“(B) DEFINITION.—For purposes of this paragraph,
the term ‘covered pay schedule’ has the meaning
given such term by section 5361 of title 5, United
States Code.”

EFFECTIVE DATE OF 1993 AMENDMENT

Amendment by Pub. L. 103-89 effective Nov. 1, 1993,
see section 3(c) of Pub. L. 103-89, set out as a note under
section 3372 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-509 effective on such date
as the President shall determine, but not earlier than
90 days, and not later than 180 days, after Nov. 5, 1990,
see section 529 [title III, §305] of Pub. L. 101-509, set out
as a note under section 5301 of this title.

§ 5364. Remedial actions

Under regulations prescribed by the Office of
Personnel Management, the Office may require
any agency—

(1) to report to the Office information with
respect to vacancies (including impending va-
cancies);

(2) to take such steps as may be appropriate
to assure employees receiving benefits under
section 5362 or 5363 of this title have the oppor-
tunity to obtain necessary qualifications for
the selection to positions which would mini-
mize the need for the application of such sec-
tions;

(3) to establish a program under which em-
ployees receiving benefits under section 5362
or 5363 of this title are given priority in the
consideration for or placement in positions
which are equal to their retained grade or pay;
and

(4) to place certain employees, notwith-
standing the fact their previous position was
in a different agency, but only in circum-
stances in which the Office determines the ex-
ercise of such authority is necessary to carry
out the purpose of this section.

(Added Pub. L. 95454, title VIII, §801(a)(1), Oct.
13, 1978, 92 Stat. 1220.)

PRIOR PROVISIONS

A prior section 5364, Pub. L. 89-554, Sept. 6, 1966, 80
Stat. 473, which related to miscellaneous positions in
the executive branch, was renumbered section 5374 of
this title by Pub. L. 95454, title VIII, §801(a)(3)(A)(ii),
Oct. 13, 1978, 92 Stat. 1221.

§5365. Regulations

(a) The Office of Personnel Management shall
prescribe regulations to carry out the purpose of
this subchapter.

(b) Under such regulations, the Office may
provide for the application of all or portions of
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