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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

ISAAC PARDO,

Plaintiff,

)
)
)
)
)
)
)
)
)
)

No. 12 C 08410

Judge John J. Tharp, Jr.
v.

MECUM AUCTION, INC., WILLIAM 
MULLIS, and JAN MULLIS,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Isaac Pardo, a New York resident and Corvette enthusiast, purchased a “highly 

prized, rare classic Corvette”—a 1967 black coupe—at the Bloomington Gold Auction in St. 

Charles, Illinois. The vehicle was part of a collection of Corvettes formerly owned by William 

and Jan Mullis before they sold the cars to Mecum Auction, the operator of the Bloomington 

Gold Auction. Pardo discovered within minutes of his winning bid that the car was a fake; he 

learned later that it was in fact “an inferior red 1964 Corvette made out to be a 1967 black 

Corvette.” 

On September 6, 2011, Pardo sued the Mullises, among other defendants, in the U.S. 

District Court for the Eastern District of Pennsylvania, claiming that they violated the Illinois 

Consumer Fraud and Deceptive Practices Act (“ICFA”) and various common-law fraud 

doctrines. The Mullises never answered or appeared, and on May 7, 2012, the clerk’s office 

entered a default as to the Mullises under Federal Rule of Civil Procedure 55(a). Subsequently, 

the district court concluded that it lacked personal jurisdiction over defendant Mecum Auction 

and that venue was improper in the Eastern District of Pennsylvania, and on September 18, 2012, 

it transferred the case to this Court. However, in its opinion transferring the case, the district 
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court noted that it had not, and had not been asked to, enter a default judgment against the 

Mullises, which would require a motion and a prove-up of damages. See Mem. Op., Dkt. #16, at 

6 n.3. 

Upon the transfer to this Court, Pardo amended his complaint, bringing Mecum Auction

back into the case. The amended complaint omitted all of Pardo’s common-law fraud and 

promissory estoppel claims against the Mullises but reasserted the ICFA claim. Although 

summonses were issued as to the Mullises, they were never served with the amended complaint. 

Instead, on June 19, 2013, Pardo moved this Court to enter default judgment against the Mullises 

on the original complaint; he sought $60,589.38 in compensatory damages, another $60,589.38 

in punitive damages (in effect, double damages), and $24,532.30 in attorney’s fees and costs.

Motion, Dkt. # 42. 

Before the Court could rule, however, the Mullises appeared and moved to vacate the 

default. See Appearance & Motion, Dkt. ## 45-46 (July 11, 2013). Shortly thereafter they also 

moved to dismiss the amended complaint for lack of personal jurisdiction and failure to allege a 

fraud claim with particularity. See Motion, Dkt. ## 52-53. After all the parties detoured to 

unsuccessful settlement proceedings, they fully briefed the Mullises’ twin motions; the default 

judgment motion remains pending as well.  The Court now concludes, for the reasons explained 

below, that Pardo is not entitled to a default judgment against the Mullises and, further, that the

complaint must be dismissed as to the Mullises for lack of personal jurisdiction and failure to 

state a claim. 
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DISCUSSION

A. Motion for Default Judgment and Motion to Vacate Clerk’s Entry of Default

Pardo contends that he is entitled to default judgment against the Mullises for their failure 

to respond to the original complaint (filed in the Eastern District of Pennsylvania), which they 

deliberately chose to ignore despite having been served. The Mullises argue that default 

judgment is inappropriate because the underlying default order cannot stand; their motion to 

dismiss further argues that this Court lacks personal jurisdiction over them. If that is so, the 

question of vacating the technical default becomes academic, because this Court is not 

empowered to enter a default judgment against a party over whom it lacks personal jurisdiction. 

The Mullises raise three arguments in favor of vacating the clerk’s entry default: (1) the 

default order was voided by the subsequent amendment of the complaint; (2) the default order 

was void ab initio because the court lacked personal jurisdiction over the Mullises; and (3) there 

was good cause for the default as required by Federal Rule of Civil Procedure 55(c).

As a threshold issue, see In re LimitNone, LLC, 551 F.3d 572, 577 (7th Cir. 2008), the 

Court first addresses the personal jurisdiction question. And in the context of the motion to 

vacate the default order, the specific question is whether the District Court for the Eastern 

District of Pennsylvania—not this Court—had personal jurisdiction over the Mullises to enter the 

default order. Pardo concedes, as he should, that “personal jurisdiction is necessary for the entry 

of the default.” Mem., Dkt. # 77 at 5. But he argues that the Pennsylvania court did have 

jurisdiction and, as support, submits his own affidavit attesting that the Corvette auction was 

advertised on the Internet, and therefore within Pennsylvania. 

The Mullises have the better of the jurisdictional argument. Indeed, although Pardo fails 

to reckon with it in any way, his argument already was rejected in this case, when he opposed 
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Mecum’s motion to dismiss for lack of personal jurisdiction in Pennsylvania. Pardo had more 

arguments supporting personal jurisdiction over Mecum than he can muster as to the Mullises,1

and still he failed to meet his burden because the ties to Pennsylvania were so slight. In granting 

Mecum’s motion, Judge Pratter specifically rejected a national marketing campaign as a hook for 

personal jurisdiction. Mem. Op., Dkt. # 17 at 4.  Pardo is effectively asking this Court to overrule 

Judge Pratter on the issue of personal jurisdiction; although Judge Pratter was assessing a 

different defendant, her reasoning applies with even greater force to the Mullises, who have an 

even slighter connection to Pennsylvania. 

Judge Pratter had it just right. This case has nothing to with Pennsylvania. The original 

complaint, upon which the Rule 55(a) order of default was entered, alleges absolutely no 

connection to Pennsylvania. No party resides there, and no part of the sale of the car took place 

there. Mecum’s auction occurred in Illinois. The Mullises live in Florida; according to the 

pleadings, they also have ties to North Carolina, but none whatsoever to Pennsylvania. Pardo’s 

affidavit, which he argues creates an issue of fact as to the existence of personal jurisdiction,

does not help him. All it does is describe his own web browsing activities (which did not occur 

in Pennsylvania); Mr. Pardo does not claim to possess any personal knowledge about who is 

responsible for the advertising he viewed, and he does not claim to have been lured either to or 

from Pennsylvania by that advertising. There is no basis in the complaint or the affidavit on 

which to infer that the Mullises—as distinct from other defendants—deliberately targeted or 

exploited the Pennsylvania market (even assuming they were the sellers, as alleged). See be2LLC 

v. Ivanov, 642 F.3d 555, 559 (7th Cir. 2011). There is the possibility that someone in 

1 For example, Pardo had relied on Mecum auctions that had been held in Pennsylvania from 
2004 to 2006, at which he claimed to have formed a relationship of trust with Mecum. By 
contrast, Pardo does not allege that Mullises have ever set foot in Pennsylvania. 
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Pennsylvania might have viewed information about William Mullis’s Corvette collection or the 

Mecum auction of Corvettes on the Internet, but there is no suggestion that any of the allegedly 

fraudulent acts such as tampering with the Corvette’s appearance occurred in Pennsylvania or 

that Pennsylvania consumers were targeted with advertising of the auction.

Pennsylvania’s long-arm statute, like most, allows the exercise of personal jurisdiction 

over defendants in cases arising from the certain enumerated acts and to the full extent permitted 

by the Constitution—which is to say, when the requisite “minimum contacts” are present. 42

Pa.C.S.A. § 5322(a)-(b); see Kehm Oil Co. v. Texaco, Inc., 537 F.3d 290, 299-300(3d. Cir. 

2008). Given the lack of ties between the facts of this case and Pennsylvania, Pennsylvania’s 

long-arm statute does not vest that state’s courts with personal jurisdiction over the Mullises. 

Accordingly, service of process on the Mullises did not establish personal jurisdiction; under 

Federal Rule of Civil Procedure 4(k)(1), personal jurisdiction is established by service of process 

only where, as relevant here, the defendant is “subject to the jurisdiction in the state where the 

district court is located.” The Mullises were not subject to personal jurisdiction in Pennsylvania, 

so Rule 4(k)(1) does not apply. 

It is clear enough that a default judgment entered against a party over whom the court 

lacks personal jurisdiction is void, and entering judgment under those circumstances—or failing 

to vacate it once the problem is raised—is a per se abuse of the court’s discretion. be2 LLC, 642 

F.3d at 557; Relational, LLC v. Hodges, 627 F.3d 668, 671 (7th Cir. 2010). Less clear is whether 

the Mullises preserved their right to rely on this defense. After all, the lack of personal 

jurisdiction is an affirmative defense, which, unlike subject matter jurisdiction, can be waived if 

not asserted. See Fed. R. Civ. P. 12(h) (the defense of lack of personal jurisdiction is waived if 

not timely raised in a Rule 12(b)(2) motion or in the first responsive pleading); Ins. Corp. of 
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Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 704 (1982). And here, the 

Mullises, unlike Mecum, did not show up in court to raise the defense before the order of default 

was entered, leading the Court to question whether they forfeited their right to use it now as a 

basis for vacating the default order. 

But the general principle that personal jurisdiction is waived if not timely raised by 

motion or answer does not apply in cases of default, where there is no answer or motion. “A 

defendant is always free to ignore the judicial proceedings, risk a default judgment, and then 

challenge that judgment on jurisdictional grounds in a collateral proceeding.” Compagnie des 

Bauxites de Guinee, 456 U.S. at 706. Accordingly, in Swaim v. Moltan Co., 73 F.3d 711 (7th Cir. 

1996), the Seventh Circuit held that a defaulted party does not forfeit a challenge to personal 

jurisdiction. See id. at 717; see also Philos Technologies, Inc. v. Philos & D, Inc., 645 F.3d 851, 

856-57 (7th Cir. 2011) (discussing the “risks and benefits” of the options of responding to a 

lawsuit with a challenge to personal jurisdiction versus ignoring the suit and relying on the right 

to collaterally attack any resultant default judgment); Davis v. Carter, 61 Fed. App. 277 (7th Cir. 

2003) (holding that Rule 12(h)(1)’s waiver principle is irrelevant as applied to parties who do not 

move to dismiss or answer the complaint, explaining that a party over whom the court lack 

jurisdiction “retains the option of ignoring the proceedings and contesting jurisdiction later”).2

Therefore, the Mullises did not waive the right to assert their personal jurisdiction defense by 

2 In WMS Gaming Inc. v. WPC Prods., 542 F.3d 601, 605 (7th Cir. 2008), the Seventh Circuit 
held, on an appeal from the entry of default judgment, that by operation of Rule 12(h)(1), a 
defendant had waived its right to contest personal jurisdiction. But the appeal in that case was 
not filed by the defaulted defendants; rather, the plaintiff appealed, seeking a larger damages 
award. Therefore the Court’s reference to the defendants’ waiver of their personal jurisdiction 
defense was dicta, and while difficult to square with Compagnie des Bauxites de Guinee and 
Swaim does not create an actual conflict with the view that the forfeiture of the personal 
jurisdiction defense occurs only when a party files a responsive pleading that fails to assert the 
defense, not when the party does not appear at all. 
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defaulting; they asserted it in their first response when they ultimately came into the case. And 

because the defense is meritorious, the default entered in the Eastern District of Pennsylvania 

must be vacated; the Mullises’ motion is granted.3

It follows that the Court must also deny Pardo’s motion for a default judgment; there is 

not a valid event of default upon which the Court may enter final judgment under Rule 55(b)(2).4

B. Motion to Dismiss

So the Mullises are in this case. And although they were not served with the amended 

complaint, they moved to dismiss it when they appeared to defend against the entry of default 

judgment. In seeking to dismiss the amended complaint, they argue that this Court, like the 

3 Because they were within their rights to defer their challenge to personal jurisdiction, the Court 
is also constrained to conclude that the Mullises can also establish “good cause” for their default. 
Under Rule 55(c) a party seeking to vacate default before entry of final judgment must show,
among other things, good cause for the default. Cracco v. Vitran Exp., Inc., 559 F.3d 625, 630-
31 (7th Cir. 2009); Sun v. Bd. of Trs. of the Univ. of Ill., 473 F.3d 799, 810 (7th Cir. 2007); 
Pretzel & Stouffer v. Imperial Adjusters, Inc., 28 F.3d 42, 45 (7th Cir. 1994). The Court notes, 
however, that the other factors the Mullises cite in their motion—their factual defense (they 
claim that they did not own the car at the time of the challenged sale) and their unreasonable
reliance on Mecum (a co-defendant with conflicting interests) to “take care” of the litigation for 
them—do not satisfy the “good cause” standard. 

The Mullises’ argument that the May 7, 2012, order of default against the Mullises, entered 
pursuant to plaintiff’s request (see Dkt. # 15), is “a nullity” because the complaint was later 
amended is not persuasive. The amendment of the complaint had no real effect on the Mullises; 
no new claims against them were asserted—in fact, claims were subtracted. For that reason, as 
defaulted parties they were not entitled to service of the amended complaint. See Fed. R. Civ. P. 
5(a)(2) (“No service is required on a party who is in default for failing to appear. But a pleading 
that asserts a new claim for relief against such a party must be served on that party under Rule 
4.”). Thus, although the Mullises correctly state that an amended complaint typically supersedes 
prior pleadings, they are not beneficiaries of that rule here because they were not served, and 
were not required to be served, with the amended pleading. Pardo is within his rights to stand on 
the original complaint as to the Mullises. See, e.g., Western Sur. Co. v. Leo Const., LLC, No. 
3:12-CV-1190, 2013 WL 144097, at *9-10 (D. Conn. 2013). As will be seen, though, that is not 
of much help to him.
4 Furthermore, to the extent that this Court also lacks personal jurisdiction, as argued in the 
motion to dismiss, it cannot enter default judgment. 
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Eastern District of Pennsylvania, lacks personal jurisdiction over them, and that, in any event, the 

complaint does not state a valid claim against them.

1. Personal Jurisdiction

As already noted, Rule 4(k)(1) provides that personal jurisdiction is established through 

service of process when the defendant is subject to the jurisdiction of the courts in the state 

where the district is located. Here, there has been no service on the Mullises of the amended 

complaint or the process issued by the Court; summonses were issued, but not served upon, the 

Mullises. So personal jurisdiction is not established by operation of Rule 4(k)(1).5

The failure to serve is curable—assuming the Court were inclined to grant an extension 

of time, see Fed. R. Civ. P. 4(m)—but it is not the only impediment to personal jurisdiction. As 

the Mullises argue in their motion to dismiss, the complaint does not allege any facts that suggest 

that they would be subject to the jurisdiction in the courts of Illinois. 

Absent any contention that the Mullises have continuous and systematic contact with 

Illinois, Pardo must establish specific personal jurisdiction by showing that they purposefully 

directed their activities at the forum state or purposefully availed themselves of the privilege of 

conducting business there, and further that the alleged injury arises out of the defendants’ forum-

5 The Mullises have forfeited any argument about sufficiency of process by appearing in this 
Court and responding to the amended complaint by motion without asserting a defense relating 
to the sufficiency of process. See generally Fed. R. Civ. P. 12(h)(1); O’Brien v. R. J. O’Brien & 
Assocs., Inc., 998 F.2d 1394, 1399 (7th Cir. 1993) (“a party must include a defense of 
insufficiency of process in its first Rule 12 motion or the defense is waived”). That forfeiture 
does not, however, mean that they have waived their personal jurisdiction defense; 
notwithstanding the overlap between service of process and personal jurisdiction under Rule 
4(k)(1)(A), Rule 12(b) (and therefore, Rule 12(h)(1)) distinguish a defense based on lack of 
personal jurisdiction from one of insufficiency of process. In other words, the Court does not 
construe Rule 4(k)(1)(A) to require the Mullises to cast their challenge to personal jurisdiction in 
the guise of an argument concerning the propriety of service under the Illinois long-arm statute 
(particularly when no attempt at service was made at all); it is sufficient that they have argued 
the merits of the jurisdictional issue.
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related activities. Tamburo v. Dworkin, 601 F.3d 693, 702 (7th Cir. 2010) (citing Burger King 

Corp. v. Rudzewicz, 471 U.S. 462 472 (1985). 

The Illinois long-arm statute provides that a person submits himself to the specific 

personal jurisdiction of the Illinois courts in matters arising from various acts;6 the only ones

Pardo deems relevant are “the transaction of any business within this State,” 735 ILCS 5/2-

209(a)(1), or “the making or performance of any contract or promise substantially connected 

with this State,” id. § 2-209(a)(7). The long-arm statute also permits the exercise of personal 

jurisdiction to the full extent allowed by the federal Due Process Clause, so in practical effect the 

inquiry collapses into the familiar “minimum contacts” test.  See Tamburo 601 F.3d at 700–701 

(7th Cir. 2010). At this stage, Pardo need make only a prima facie showing of jurisdictional 

facts, and he gets the benefit of any disputed facts. See id. at 700. 

Here, Pardo does not allege any facts—as opposed to conclusory statements, supported 

with an affidavit that provides no basis for personal knowledge of the Mullises’ activities—that 

6 Specifically: “(1) The transaction of any business within this State; (2) The commission of a 
tortious act within this State; (3) The ownership, use, or possession of any real estate situated in 
this State; (4) Contracting to insure any person, property or risk located within this State at the 
time of contracting; (5) With respect to actions of dissolution of marriage, declaration of 
invalidity of marriage and legal separation, the maintenance in this State of a matrimonial 
domicile at the time this cause of action arose or the commission in this State of any act giving 
rise to the cause of action; (6) With respect to actions brought under the Illinois Parentage Act of 
1984, as now or hereafter amended, the performance of an act of sexual intercourse within this 
State during the possible period of conception; (7) The making or performance of any contract or 
promise substantially connected with this State; (8) The performance of sexual intercourse within 
this State which is claimed to have resulted in the conception of a child who resides in this State; 
(9) The failure to support a child, spouse or former spouse who has continued to reside in this 
State since the person either formerly resided with them in this State or directed them to reside in 
this State; (10) The acquisition of ownership, possession or control of any asset or thing of value 
present within this State when ownership, possession or control was acquired; (11) The breach of 
any fiduciary duty within this State; (12) The performance of duties as a director or officer of a 
corporation organized under the laws of this State or having its principal place of business within 
this State; (13) The ownership of an interest in any trust administered within this State; or (14) 
The exercise of powers granted under the authority of this State as a fiduciary.”
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plausibly suggest that the Mullises transacted any business in the State of Illinois, contracted for 

business here, or otherwise had minimum contacts with the State.7 The sale of the Corvette 

occurred at Mecum’s auction in Illinois, but the complaint (which includes its exhibits) shows 

that “the Mecum Collection,” not the Mullises, sold the car to Pardo. The Mullises’ former 

ownership of a car that was ultimately sold in Illinois does not permit a reasonable inference that 

they ever purposefully established contacts with Illinois.

In response to the motion to dismiss, Pardo suggests that the Mullises are hiding facts that 

would establish personal jurisdiction over them; he states: “Mr. Mullis fails to inform this Court 

that he promoted his Black Corvette Collection in the internet on multiple websites for months 

before the sale of the Black collection and the subject Corvette to Plaintiff” and “Mr. Mullis also 

fails to make this Court aware that he owned a nationally recognized Corvette repair facility that 

advertised in the internet.” Mem., Dkt. # 78 at 2.  But Pardo does not explain the relevance of 

these supposed facts to the minimum-contacts inquiry; he seems to equate the World Wide Web 

with worldwide jurisdiction, but the law is considerably more nuanced. 

Pardo also contends that there are five specific allegations from the complaint that 

sufficiently allege that the Mullises transacted business in Illinois.8 However, almost none of the 

listed allegations show any contacts with Illinois, and the one that does—that “the 

7 The Court has not concluded that the Mullises lack minimum contacts. Pardo is free to muster 
whatever jurisdictional facts he can, but the general allegations in the amended complaint and the 
facts in his affidavit do not make a prima facie case at this point.
8 Specifically: (1) “The Corvettes being sold . . . were owned by Defendant Mullis before being 
transferred to Mecum”; (2) “The subject corvette contained fraudulent vehicle identification 
number . . . which was placed by one or more of the defendants underneath the glove 
compartment, and res-stamped on the engine (requiring one or more defendants to grin down the 
old VIN)”; (3) Defendants falsely represented the vehicle to be an original 1967 black Corvette”; 
(4) “Defendants illegally procured a fake fraudulent ‘trim tag’ denoting the characteristics of the 
vehicle”; and (5) “the misrepresentations occurred in the State of Illinois and transpired during 
the course of the auction.” 

Case: 1:12-cv-08410 Document #: 84 Filed: 02/18/14 Page 10 of 14 PageID #:<pageID>



11

misrepresentations occurred in the State of Illinois and transpired during the course of the 

auction”—does not help. First of all, there is no such allegation in ¶ 22 of the amended 

complaint, which is what Pardo cites as support for the statement. Second, because the complaint 

fails to link the Mullises to the auction, the fact that the fraud occurred during the auction (even 

taking the allegation as true)) does not constitute contact between the Mullises and the forum 

state. 

As the change of venue in this case underscores, Illinois is an appropriate forum for this 

lawsuit because some of the events took place here. What Pardo has not yet done, however, is 

credibly allege a connection between the Mullises and the events that occurred in the State of 

Illinois. Such a connection might exist, sufficient to confer specific personal jurisdiction. Maybe 

the Mullises deliberately availed themselves of the Bloomington Gold Auction to fence their 

allegedly phony wares; maybe they sold their cars to Mecum in Illinois with the expectation of 

them being auctioned here; maybe they were involved in promoting the auction or participated in 

it in some manner. As yet, however, Plaintiff has not alleged plausibly any conduct by the 

Mullises—as opposed to “the defendants” as a collective—that is indicative of them having 

minimum contacts in the State of Illinois. 

This same reliance on undifferentiated general allegations about the conduct of the 

“defendants” collectively, and the dearth of specific allegations about the actions of the Mullises,

plagues the complaint as a whole, and, as discussed below, it would require dismissal even if 

Pardo had met his burden of making out a prima facie case for personal jurisdiction.

2. Failure to State a Claim

The Mullises contend that even if there is personal jurisdiction over them, this Court 

should dismiss the complaint for failure to state a valid claim of fraud. When considering a 
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motion to dismiss under Rule 12(b)(6), the Court accepts as true all well-pleaded facts and draws

all reasonable inferences in favor of the plaintiff. Yeftich v. Navistar, Inc., 722 F.3d 911, 915 (7th 

Cir. 2013) (further noting, however, that statements of law or unsupported conclusory allegations

are not accepted as true). Exhibits attached to a complaint become part of the pleadings, see Fed. 

R. Civ. P. 10(c), and can be considered on a motion to dismiss. Bogie v. Rosenberg, 705 F.3d 

603, 609 (7th Cir. 2013). To survive a motion to dismiss under Rule 12(b)(6), the complaint must 

“state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007); Yeftich, 722 F.3d at 915. “A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

Moreover, when a plaintiff in federal court alleges fraud under the ICFA, the heightened 

pleading standard of Federal Rule of Civil Procedure 9(b) applies. Pirelli Armstrong Tire Corp. 

Retiree Med. Benefits Tr. v. Walgreen Co., 631 F.3d 436, 441 (7th Cir. 2011); Davis, 396 F.3d at

883.9 “Rule 9(b) requires that facts such as ‘the identity of the person making the 

misrepresentation, the time, place, and content of the misrepresentation, and the method by 

which the misrepresentation was communicated to the plaintiff’ be alleged in detail.” Hefferman 

v. Bass, 467 F.3d 596 (7th Cir. 2006) (quoting Bankers Trust Co. v. Old Republic Ins. Co., 959 

F.2d 677, 683 (7th Cir. 1992)).

With respect to the Mullises (Mecum has not challenged the adequacy of the pleadings), 

Pardo’s complaint lacks the specific factual assertions that could plausibly show entitlement to 

9 When the plaintiff alleges “unfair conduct” under the ICFA rather than “fraud,” the 
particularity requirement of Rule 9(b) does not apply. Windy City Metal Fabricators & Supply, 
Inc. v. CIT Technology Financing Services, Inc., 36 F.3d 663, 669-70 (7th Cir. 2008). Here, 
however, the complaint plainly alleges intentional fraud. 

Case: 1:12-cv-08410 Document #: 84 Filed: 02/18/14 Page 12 of 14 PageID #:<pageID>



13

relief. Every factual allegation that could support an inference of fraud refers to “the defendants,” 

which includes not only the Mullises—who are never distinguished from each other as to the 

fraud at issue—but also Mecum (and, formerly, the National Corvette Restorers Society). The 

only specific conduct by the Mullises—Bill Mullis only, to be precise—that Pardo ever alludes 

to is the promotion of his black Corvette collection and his Corvette repair shop on the Internet. 

But if these allegations have anything to do with the fraud at issue, Pardo has not connected the 

dots. Pardo does not say that Bill Mullis (as opposed to an undifferentiated group of 

“defendants”) fraudulently advertised a black Corvette collection that Mullis knew to be phony; 

if he has a good-faith basis for that allegation, he should make it in his amended complaint. 

Similarly, the alleged fact that Bill Mullis owns a Corvette repair business does not suffice as an 

allegation that he used that business to create the ersatz black 1967 Corvette that Pardo bought at 

the auction, nor is it enough to support a reasonable inference of that conduct.

Pardo might not know who defaced the red Corvette and made it look like a black one, 

but he is not entitled to sue a group of defendants and conduct discovery to sort it out. “Each 

defendant is entitled to know what he or she did that is asserted to be wrongful.” Bank of 

America, N.A. v. Knight, 725 F.3d 815, 818 (7th Cir. 2013) (explaining that even in a conspiracy 

case, a complaint cannot be based on “a theory of collective responsibility.”). Pardo has sued 

Mecum for selling him a car that it knew or should have known was not authentic. It is not clear 

what he is suing the Mullises for; if he has reason to believe that they are the ones who altered 

the car, he should say so. If they sold the car to Mecum for the specific purpose of having 

Mecum perpetrate a phony sale, he should say so. Under Rule 9, he must provide them with 

proper notice of what misrepresentation they made to him, as well as the details of when, where,
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and how they communicated that misrepresentation to him.10 Even under normal pleading 

standards, he must allege facts supporting personal liability for each individual defendant. See 

Knight, 725 F.3d at 818. Because the amended complaint fails to do so, the motion to dismiss 

must be granted, even apart from the issue of personal jurisdiction. 

* * *

To summarize the Court’s rulings, first, the Mullises’ motion to vacate the entry of 

default is granted because it was entered by a court without personal jurisdiction over them. 

Second, Pardo’s motion for default judgment is denied, both because the underlying clerical 

default is voided and because this Court cannot enter a default judgment against a party over 

whom it lacks personal jurisdiction. Third, the Mullises’ motion to dismiss the amended 

complaint (as to which they are deemed to have waived formal service) is granted because 

personal jurisdiction over them is lacking and because, in any event, the complaint fails to allege 

fraud by the Mullises, as individuals, with sufficient particularity. The complaint is dismissed 

without prejudice and the plaintiff is granted leave to re-plead within 30 days.

Date: February 18, 2014 John J. Tharp, Jr.
United States District Judge

10 The “where” will be important for purposes of personal jurisdiction. 
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