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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON
DARNELL JANES,
Pl ai ntiff,

No. 4:07 CV 1382 HEA
DDN

V.

M CHAEL J. ASTRUE, Conmi ssi oner
of Social Security,

Def endant .

REPORT AND RECOMVENDATI ON
OF UNI TED STATES MAG STRATE JUDGE

This action is before the court for judicial review of the fina

deci si on of defendant Commi ssi oner of Social Security denying in part the
application of plaintiff Darnell James for disability insurance benefits
and suppl enental security inconme under Title Il and Title XVl of the
Social Security Act (the Act), 42 U S.C. 88 401, et seq., and 1381, et
seq. The action was referred to the undersigned United States Magi strate
Judge for review and a recommended di sposition under 28 U.S.C. § 636(b).
For the reasons set forth below, the undersigned reconmends that the
ALJ' s deci sion be affirnmed.

| . BACKGROUND
Plaintiff Darnell Jones was born on February 16, 1965. He is 5' 8"
tall, with a weight that has ranged from 190 pounds to 235 pounds. (Tr.

304-05, 454.) He conpl eted hi gh school and one year of coll ege, and | ast
wor ked doing light work at General Electric in 2001. (Tr. 507-08.)

On June 19, 2001, Jones filed an application for supplenental
security income and disability insurance benefits, alleging he becane
di sabl ed on May 1, 2001, as a result of back and neck pain. (Tr. 32-34,
71-77.) The application was initially denied on Septenber 4, 2001. (Tr.
25-28.) After a hearing on June 6, 2002, the ALJ denied benefits on
August 27, 2002. (Tr. 245-56, 301-24.) On January 22, 2003, the Appeal s
Council granted plaintiff's request for review, and renmanded the case to
another ALJ. (Tr. 266-68.) After a hearing on July 9, 2003, the ALJ
deni ed benefits on February 19, 2004. (Tr. 13-22, 325-45.) On July 27,
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2004, the Appeals Council denied plaintiff’s request for review (Tr.
5-8.)

On appeal to the district court, United States Magistrate Judge
Thomas C. Mummert, 111, found that the ALJ had based his decision on
medi cal records and nedi cal testinony that were not in the record. Janes
v. Barnhart, 4:04 CV 1141 HEA/TCM (E.D. Md. Aug. 30, 2005). Because
these itens were missing fromthe record, Judge Mumert recomrended t hat

the ALJ' s decision be reversed and remanded, with instructions that the
m ssing testinmony and records be included in the record. Id. On
Sept enber 14, 2005, United States District Judge Henry Edward Autrey
adopted the reconmendation, and ordered the case renanded to the
Comm ssi oner . (Tr. 398.) On Novenber 25, 2005, the Appeals Council
remanded the case to the ALJ, with instructions that the ALJ obtain, and
enter into the record, the findings of review ng physician Dr. Donnelly,
and i f possible, an MRl scan from August 1999 and a CT scan from January
2002. (Tr. 396-97.)

After a supplemental hearing on March 9, 2006, the ALJ denied
benefits, for a third tinme, on Cctober 26, 2006. (Tr. 354-61, 502-28.)
On June 26, 2007, the Appeals Council denied plaintiff’s request for
review, making the ALJ' s deci sion the final decision of the Comi ssi oner.
(Tr. 346-48.)

VWi | e Janes was appeal ing the denial of his initial application, he
was struck by a car. The accident occurred on March 5, 2004. On January
20, 2005, Janes filed an application for disability benefits and
suppl emrental security inconme. On Novenber 21, 2005, the ALJ issued a
fully favorabl e deci sion, finding Janmes had becone di sabl ed on March 5,
2004. (Tr. 399-407.)

Only the onset date is now at issue, with the Conmi ssioner finding
an onset date of March 5, 2004, and Janes alleging an onset date of My
1, 2001.
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[I. MED CAL H STORY*
On August 2, 1999, Dr. Kil Soo Lee, MD., reviewed an MR of the
cervical spine. The MRl showed the disks of the spine were normal, and

that the cervical spinal cord was normal in size, configuration, and
signal intensity. Dr. Lee concluded the MRl presented a normal study.
(Tr. 501.)

On February 9, 2004, Dr. Joseph Hanaway, MD., wote to Harry
Ni chols. Interpreting an MR scan, Dr. Hanaway found Janes suffered from
two herni ated cervical disks at C3-4 and C4-5, and synptomati c protrudi ng
di sks at L4-5 and L5-S1.2 In his opinion, Janmes could not perform any
type of heavy work. (Tr. 296.)

On February 24, 2005, James saw Dr. Mchael H Bross, MD., at the
St. Louis County Departnment of Health, conplaining of hives on his back
and chest. Janes al so conpl ai ned of high bl ood pressure and depressi on
A physi cal exam nation reveal ed skin | esions on the chest and upper back,
joint pain, and difficulty breathing with exertion, though his breathing
sounds were nornmal. Dr. Bross prescribed nedication for Janmes’s hives
and high bl ood pressure. (Tr. 498-99.)

On July 1, 2005, Janes visited the Departnment of Neurology at
Bar nes-Jewi sh Hospital. The progress notes indicate that Janmes suffered
fromchronic | ower back pain, left hip pain, depression, post-traumatic
stress disorder, and bladder urgency. He also reported intermttent
nunbness in his left foot and electric-like pain down his left leg. 1In
March 2005, Janes received an epidural injection at L3-4 for his pain,
but noted no benefit. There was a nmild diffuse disk bulge at L3-4 with

Wth the exception of the m ssing nedical records and testinony,
James’s nedical history up to August 27, 2003, is covered in Judge
Munmrert’ s Report and Recommendati on.

2The human spi nal colum consists of thirty-three vertebrae. There
are seven cervical vertebrae (denoted Cl1-C7), twelve thoracic vertebrae
(denoted T1-T12), five lunbar vertebrae (denoted L1-L5), five sacral
vertebrae (denoted S1-S5 and fused together into one bone, the sacrunj,
and four coccygeal vertebrae (fused together into one bone, the coccyx).
The cervical vertebrae formpart of the neck, while the | unbar vertebrae
formpart of the | ower back. The sacrumis imediately bel ow the | unbar
vertebrae. Stedman’s Medical Dictionary, 226, 831, 1376, 1549, 1710,
Plate 2 (25th ed., WIllianms & Wl kins 1990).

- 3-
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patent foramen, but no stenosis.® Janes did note some pain relief since
taking Elavil.* (Tr. 488.)

On July 8, 2005, James saw Dr. Bross, conpl ai ni ng of rectal bl eeding
and joint pain. The joint pain was persistent and nmainly fromthe |eft
hi p and back. James was wal king with crutches and Dr. Bross thought he
woul d be able to use a cane soon. (Tr. 495-97.)

On July 13, 2005, Janes saw Dr. Ronald Gregush, MD. Janes had
suffered a left acetabular fracture, a left crescent fracture, and
sacroiliac joint injury after being hit by the car.® He underwent
surgery, but continued to have chronic pain, which was primarily
neurologic in origin. He had synptons of significant sciatica and
limted range of nmotion in his hips, aresult of heterotopic ossification
and osteoarthritis in the hip and sacroiliac joint.® A physi cal
exam nation reveal ed shooting pain down the I eft [ ower extremity with hip
fl exi on and knee extension. This pain was consistent with sciatica. Dr.
Gregush noted that since the accident had occurred over a year ago,

SForanen is a perforation through a bone or a nenbranous structure.

Stedman’s Medical Dictionary, 605. Patent neans open or exposed. |Id.,
1149. Stenosis is the narrowing or constriction of any canal. Id.,
1473.

‘“Elavil is used to treat depression. http://ww. webnd. con drugs.

(Last visited July 17, 2008).

The acetabulumis a cup-shaped depression on the external surface
of the hip-bone, in which the head of the femur sits. Stedman’s Medi cal
Dictionary, 11. A crescent fracture dislocation is a well-recognized
subset of pelvicringinjuries, and is characterized by di sruption of the
sacroiliac j oi nt. Jour nal of Bone and Joi nt Sur gery,
http://ww. j bjs.org. uk/cgi/content/abstract/89-B/5/651 (Last visited July
17, 2008). Sacroiliac relates to the sacrumand iliumbones. The sacrum
bone is the segnent of the vertebra, which fornms part of the pelvis. The
ilium bone is a broad, flaring portion of the hip bone. St edman’ s
Medi cal Dictionary, 1104, 1377.

6Sciatica is painin the | ower back and hip, radiati ng down t he back
of the thigh into the leg, usually due to herniated I|unbar disk.
Stedman’s Medical Dictionary, 1391. Het erotopic ossification is the
abnormal formation of true bone within extraskeletal soft tissues.
EMedi ci ne, http://ww. ermedi ci ne. cont radi o/ t opi c336. ht m(Last visited July
17, 2008).
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Janmes’s pain mght not resolve. Dr. G egush recomended continuing
physi cal therapy. (Tr. 479-80.)

On July 20, 2005, Janes started seeing Dr. Georges Karam MD., at
the Psychiatry dinic. James noted getting better on his current
regimen. He was sleeping better and not waking up as frequently. He
reported bad nood swi ngs and decreased energy. (Tr. 474.)

On August 31, 2005, Janes saw Dr. Karam James noted feeling
depressed, frustrated, having decreased energy, and poor concentration.
At the time, James was taking Ambien, Amitriptyline, Cyclobenzaprine,
Enal api |, Hydrochl orot hi azi de, |buprofen, Norvasc, Zoloft, and Ferrous
Sulfate.” (Tr. 470-71.)

On Septenber 30, 2005, Janes saw Dr. Shirley A Marshall, MD., at
the St. Louis County Departnment of Health. He was still having a | ot of
pain, which interrupted his sleep. A physical exam nation showed back
pain and swelling in the extremties. Janes was wal king with crutches
and had nunbness in the lower extremty. He had stopped attending
physi cal therapy because of the pain. (Tr. 493-94.)

On Cctober 7, 2005, Janes saw Dr. Karam He was sl eeping better,
but still waking up frequently because of the pain. Dr. Karam di agnhosed
James with maj or depressive disorder. He also noted that Janes suffered
from a bladder rupture, hip and pelvic fractures from the accident,
hypertensi on, and chronic neck and back pain. (Tr. 466-67.)

On Cctober 21, 2005, James visited the Department of Neurol ogy at
Bar nes-Jewi sh Hospital. The progress note indicates Janmes was still
complaining of left leg pain, left hip pain, and persistent |unbar back
pain. He also conplained of electric-like pain that shot down his left
side. Janes frequently changed positions and could not sit for |onger
than thirty minutes at atine. He noted interrupted sl eep. He had been
rel eased from physical therapy. He had an antalgic gait, but his neck

"Anbien is used to treat insommia. Amtriptyline and Zol oft are
used to treat depression. Cyclobenzaprine is a nuscle relaxant used to
treat muscle pain and spasns. Enal april, Hydrochl orothiazide, and
Norvasc are used to treat high blood pressure. |Ibuprofen is an anti-
inflammatory drug used to relieve pain and swelling. Ferrous Sulfate is
an iron supplenment, used to treat low iron levels in the blood.
http://ww. webnd. conf drugs. (Last visited July 17, 2008).
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muscles were strong, he was alert and oriented, and was pleasant and
confortable.® The doctors diagnosed himw th chronic back and hip pain,
and left sciatica. The doctors started hi mon Methadone, |buprofen, and
Darvocet, and continued his Elavil prescription.® (Tr. 461-63.)

On Novenber 16, 2005, Janes saw Dr. Karam He noted sl eeping
better, but was still waking up frequently because of the pain. He noted
i ncreased pain followi ng the accident, and had been seeing a new pain
specialist for better pain nanagenent. (Tr. 454-55.)

On Novenber 23, 2005, James saw Dr. Gary Fetzer, M D., conplaining
of knee pain. A physical examnation found mld effusion in his right
knee, but that his knee was stable to stress and there was no fracture
or dislocation.® There was no lateral joint line tenderness and his
neur ovascul ar exam nation was within normal limts. Dr. Fetzer di agnosed
James with chronic neuropathic pain in his left |lower extremty and an
i nsi di ous new onset of right knee pain. Dr. Fetzer recomended a non-
steroidal anti-inflammtory, and that Janes i ce his knee. He was wal ki ng
with crutches and al so had a cane and wal ker. Janmes was doi ng exerci ses
twice a day, but there was no change in his range of notion. X-rays
showed fractures of the left ilium and |eft acetabulum (from the car
acci dent) had healed, there was a small right knee effusion, bilateral
hip osteoarthritis, and unchanged heterotopic ossification wthin the
pelvis. (Tr. 440-51.)

On Decenber 16, 2005, Janmes saw Dr. Marshall. James noted
experiencing right knee pain and relying on crutches to wal k. A physi cal
exam nation showed mld swelling in the right knee, but no joint line
tenderness and no swelling in the ankle. The right knee appeared mldly
|arger than the left. (Tr. 491-92.)

8An antalgic gait refers to a posture or gait assuned in order to
avoid or |essen pain. See Stednman’s Medical Dictionary, 65, 91.

°Darvocet is a drug with a narcotic conponent and is used to treat
mld to noderate pain. Met hadone is also a drug with a narcotic
component and is used to treat noderate to severe pain.
http://ww. webnd. conf drugs. (Last visited July 17, 2008).

OEffusion is the escape of fluid fromthe blood vessels into the
tissues or into a cavity. Stedman’s Medical Dictionary, 491.
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On January 20, 2006, Janes saw Dr. Karam A progress note indicated
James was having a better year, had | ost weight, and was not suffering
fromdepressi on anynore, though noted “depressive nonents.” Physically,
he was doing a little better. (Tr. 436-37.)

On February 10, 2006, James visited the Neurol ogy and Nuerosurgery
Ainics at Barnes-Jewi sh Hospital, conplaining of right knee pain. The
treatnent notes indicated he was tolerating mnmethadone, but was still
havi ng problens with pain. He had a slight hyper-extension in his right
knee when he walked, and an antalgic gait. There were no new
neur ol ogi cal synpt ons. He was diagnosed with chronic back pain,
sciatica, and right knee pain. The doctors reconmended physi cal therapy
for his right knee and possibly the use of a brace. (Tr. 430-33.)

On July 20, 2006, James provided a list of his prescription
medi cat i on. He noted taking Norvasc, Hydrochlorthiazide, Enalapril,
Cycl obenzaprine, Wellbutrin for depression, Anmitriptyline, Anmbien, and
Ferrour Sulfate. (Tr. 428.)

Testinony at the Hearings

At the hearing on March 9, 2006, Janes testified about his prior
work history. He |last worked in 2001, at Ceneral Electric, doing |light
duty work - packing books or operating an ink machine. Janmes worked at
Ceneral Electric for a few nonths, before being fired for being unable
to sit or stand for long periods of tinme. Before General Electric, Janes
m ght have worked at a supply warehouse, but could not renmenber exactly.
From January to Septenber 1999, Janes worked for Herman Cak Leather. He
wor ked there full tine, as a trimrer, a thrower, and a cl ean-up person
As a trimer, Janmes had to stand and Iift close to 600 cow hides a day,
each wei ghing about 100 pounds. As a thrower, James had to stand and
kneel, and also |ift about 100 pounds. As a cleaner, Janmes had to |ift

up to 85 pounds. Before working at Hernan QGak Leather, Janes did a
nunber of odd jobs, working with drill presses, perform ng nmachine
operating jobs, and then working casual jobs, like at the post office.

The machine operating jobs required a conbination of sitting and
standing, and also required a bit of bending and lifting. Some of the
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machi ne operating jobs required lifting only a few pounds, while others
required lifting weights of 30 to 40 pounds. (Tr. 502-11.)

From May 2001 to March 2004, Janes said his nost significant
problens were with his neck and back, a result of all the lifting and
turning at Herman Oak Leather. Turning his neck caused problens. He
al so experienced a shocking sensation that ran fromthe mddle of his
neck through the shoulders. Janmes said the neck pain cane “every day,
every hour on the hour, every nminute on the mnute.” At tinmes, Janes
said the pain was 10 out of 10. Medi cation, |ike Ibuprofen or Advil,
provided relief for no nore than twenty mnutes. Janes said his back
pai n was equal |y bad, and that the nedications were equally ineffective.
Beyond his neck and back pain, Janmes did not have any other problens
during the period in question. (Tr. 512-17.)

On July 20, 2006, the ALJ held a suppl emental hearing to give Janes
the opportunity to present additional evidence. At the hearing, Janes
descri bed being hit by a van involved in a police chase, in March 2004.
As a result of the accident, James suffered a fractured left hip, a
broken pelvis, and had a stomach and bl adder injury. He needed three
surgeries to repair the injuries to his bladder, hip, and pelvis. After
t he accident, James was in a wheelchair for six or seven nonths, before
moving to a walker, and then to crutches. James had gone to pain
managenent to learn how to walk with all the plates and screws in his
hip. He did not think the pain managenent was very successful. Janes
received pain injections for his back, but nowhere else. For about a
year, Janes had been taking Methadone and Amtriptyline for his pain.
James did not have surgery on his neck or |ower back. (Tr. 518-28.)

[11. DECISION OF THE ALJ

The ALJ found Janes suffered from discogenic and degenerative

di sorders of the back, and that he had history of spinal strains. The
ALJ found these inpairnments were severe, and that they linmted Janes’s
ability to performbasic work activities. Nonetheless, the ALJ concl uded
that James retained the residual functional capacity (RFC) to lift,
carry, push, and pull twenty pounds occasionally and ten pounds
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frequently, and to sit, stand, or wal k for about six hours in an eight-
hour workday. (Tr. 356-59.)

In making this deternination, the ALJ found that Janes’s statenents
concerning the intensity, persistence, and limting effects of his
synptonms were not entirely credible. The ALJ expressly adopted the
credibility findings nade by the previous ALJ on February 19, 2004. (Tr.
359-60.) In that opinion, the ALJ noted several incidents that detracted
fromJanes's credibility. Janes had infrequently visited his physicians
for treatment. He also had not taken prescription nedication for |ong
periods, and did not seek financial assistance to cover the costs of the
drugs when he could not afford them James noted that the pain
interfered with his sleep, yet testified that he napped three tines a
day. He noted difficulty turning his neck, but perforned daily cervical
exerci ses, was able to cradl e a phone between his ear and shoul der, and
was seen naking a quick and snooth look to the left while crossing the
street outside the therapist’s office. Finally, James was able to
performa nunber of daily activities - wal king six blocks to the grocery
store, washing dishes, cleaning his room and cleaning the stove. The
ALJ therefore found Janes’s allegations were not credible. (Tr. 388.)

The ALJ al so noted that the m ssing nmedical records did not support
Janmes’s clainms. The MRl report from August 1999 showed he had a nornal
study of the cervical spine. The CT scan from January 2002 was not
included in the new record, but no credible evidence showed the CT scan
had produced significantly abnormal results. (Tr. 359-60.)

Havi ng di scussed the MRI report and the CT scan, the ALJ adopted the
findings by the previous ALJ. |In particular, the ALJ noted that there
were conflicting opinions concerning Janes’'s ability to work, but that
t he wei ght of the evidence showed Janes had no limitations which would
prevent himfromworking. Indeed, four of the five physicians, who had
of fered opi ni ons, believed Janes had either nolimtations or only slight
limtations. Dr. Hanaway, the only physician who believed Janes coul d
not performregular work activity, had endorsed a contrary position in

1The m ssing nmedical report by Dr. Donnelly is still not included
in the record, but the ALJ did not rely on this report in deternining
James’ s RFC.

-0-
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two earlier exam nations. In Cctober 2000, Dr. Hanaway found James had
no neurol ogi cal deficits, full range of notion of his cervical and | unbar
spine, no spasns or positive trigger points, and normal strength,
refl exes, muscle tone, and coordination. |n January 2003, Dr. Hanaway
found James had sonme limted range of notion of the spine, but no signs
of radicul opathy, and no other noteworthy deficits. Looking to the
Dictionary of GCccupational Titles, the ALJ concluded that Janes was
capabl e of performing his past relevant work as a hand trimer. Janes
was t herefore not disabled within the meaning of the Social Security Act.
(Tr. 360-61.)

V. GENERAL LEGAL PRI NCI PLES

The court’s role on judicial review of the Comni ssioner's decision

is to determine whether the Comm ssioner’s findings are supported by
substantial evidence in the record as a whole. Pelkey v. Barnhart, 433
F.3d 575, 577 (8th Cir. 2006). “Substantial evidence is relevant
evi dence that a reasonable mind woul d accept as adequate to support the

Commi ssioner’s conclusion.” 1d. In determ ning whether the evidence is
substantial, the court considers evidence that detracts from as well as
supports, the Conm ssioner's deci sion. See Prosch v. Apfel, 201 F. 3d
1010, 1012 (8th GCir. 2000). As long as substantial evidence supports the
decision, the court may not reverse it nerely because substanti al

evi dence exists in the record that would support a contrary outcone or
because the court woul d have deci ded the case differently. See Krogneier
v. Barnhart, 294 F.3d 1019, 1022 (8th Cr. 2002).

To be entitled to disability benefits, a claimnt nust prove he is

unable to perform any substantial gainful activity due to a nedically
det erm nabl e physical or nental inpairnent that would either result in
death or which has lasted or could be expected to last for at |east 12
nonths. See 42 U S. C. 88 423(a)(1)(D, (d)(1)(A), 1382c(a)(3)(A. A
five-step regulatory framework governs the evaluation of disability in
general. See 20 C F.R 88 404.1520, 416.920; see also Bowen v. Yuckert,
482 U. S. 137, 140-42 (1987) (describing the five-step process); Fastner
v. Barnhart, 324 F.3d 981, 983-84 (8th G r. 2003). |If the Conm ssioner
finds that a claimant is di sabl ed or not disabled at any step, a decision

-10-
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is made and the next step is not reached. 20 C.F. R 88 404.1520(a)(4);
416.920(a) (4).

In this case, the Conmi ssioner deternined that James coul d perform
his past work from May 1, 2001, to March 5, 2004.

V. DI SCUSSI ON
James argues the ALJ's decision is not supported by substanti al

evi dence. First, Janmes argues the ALJ erred by failing to properly
evaluate his RFC wunder Singh v. Apfel, 222 F.3d 448 (8th Gr.
2000) (regarding the weight to be given to a consulting physician), and
Lauer v. Apfel, 245 F.3d 700 (8th GCir. 2001)(regarding substantial
evi dence supporting a residual functional capacity finding). In

particul ar, Janes argues the ALJ failed to articulate sufficient reasons
for discounting the opinion of Dr. Hanaway, failed to fully devel op the
record with respect to Dr. Hanaway's nedical opinion, and failed to
recontact Dr. Hanaway. Second, James argues the ALJ erred by failing to
conduct a function-by-function analysis of his ability to perform his
past work, as required by Pfitzner. |In particular, Janmes argues the ALJ
failed to nake any explicit findings concerning the nmental demands of his
past rel evant work.

Resi dual Functional Capacity (RFC)

The RFC is a function-by-function assessnment of an individual’s
ability to do work-related activities based on all the evidence. Casey
v. Astrue, 503 F.3d 687, 696 (8th Cr. 2007). The ALJ retains the
responsibility of deternmining a claimant’s RFC based on all relevant
evi dence, includi ng nedi cal records, observations of treating physicians,
exam ning physicians, and others, as well as the claimant’s own
descriptions of his limtations. Pearsall v. Massanari, 274 F.3d 1211,
1217-18 (8th Cir. 2001). Before determining a claimant’s RFC, the ALJ
must evaluate the claimant’s credibility. [1d. Utimtely, the RFC is

a nedi cal question, which nust be supported by nedi cal evidence cont ai ned
inthe record. Casey, 503 F.3d at 697; Lauer v. Apfel, 245 F.3d at 704.

-11-
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In this case, the ALJ found Janes’'s allegations not entirely
credi bl e, and determ ned he was capable of perform ng his past rel evant
wor k. Substantial mnedical evidence supports these findings.

In March 1999, Janes fell off a roof, but his back, neck, and
abdomen were fine. He was released to return to work wthout
restrictions. (Tr. 157-58.) In June 1999, an x-ray of his spine and
shoul der was negati ve. (Tr. 151.) James noted no pain in his neck,
hands, or legs, and full range of notion in his cervical spine and | eft
el bow. (Tr. 148-49.) He could return to work, but was to limt his
lifting to twenty pounds. (Tr. 140.) In July 1999, Dr. Mrkin found
James had full range of notion in his cervical spine, shoul ders, el bows,
and wists. X-rays of his cervical spine and | eft shoul der were nornmal .
Dr. Mrkin believed Janmes’s subjective synptons were out of proportion
with the objective findings, and rel eased Janes to return to work with
a restriction against lifting nore than thirty-five pounds. (Tr. 205-
06.)

In August 1999, Dr. Soo Lee reviewed an MRl of Janmes’s cervical
spine. The MR showed the disks of the spine were normal. (Tr. 501.)
That same nonth, Dr. Mrkin also found the MRl normal. (Tr. 198.) He
not ed Janes’s deep tendon refl exes, notor exans, and sensory exans were
all intact. Dr. Mrkin said he could find nothing wong with Janes.
Finally, Dr. Mrkin observed Janes exaggerating his synptons. (Tr. 196.)
Dr. Hogan also found nothing wong with Janmes and believed he could
return to work without restrictions. See Hensley v. Barnhart, 352 F.3d
353, 357 (8th Gr. 2003) (“[Nyo functional restrictions were placed on
[claimant’s] activities, a fact that we have previously noted is

inconsistent with a claimof disability.”). (Tr. 194.)

In October 2000, Dr. Hanaway found James had no spasns in his neck
and a full range of nmotion in his neck, fromside to side, and on flexion
and extensi on. H s nmotor function, nuscle bulk, tone, and strength in
his upper and |lower extremities were all nornal. Hi s |ower back was
straight, with no spasnms, and he had full range of notion forward and to
the side. Dr. Hanaway noted very few physical findings. (Tr. 226-27.)

In April 2001, Dr. Peeples found Janes had full range of novenent
in his cervical and thoracic spine, and could easily bend over to ninety
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degrees in his |unbar spine. Bul k, tone, and power were normal and
symretric in his upper and | ower extremities. Coordination, gait, and
station were al so nornal. (Tr. 211.) In May 2001, James denied any
nmusco- skel etal or neurol ogi cal problens, sleep disorders, back pain, or
chest pain. He also denied any decreased function in his neck, | ower
back, hips, knees, legs, ankles, or feet. (Tr. 217.)
In April 2002, Dr. Hanaway reviewed a CT scan from January 2002

Al though a report said the CT scan was nornal, Dr. Hanaway thought the
results of the CT scan were not normal. (Tr. 228.) James did not see
Dr. Hanaway again until January 2003. Janes, 4:04 CV 1141 HEA/ TCM at 13;
see Bostic v. Astrue, 1:06 CV 140 CAS, 2008 W. 697589, at *12 (E.D. M.
March 13, 2008) (noting that the failure to seek regular nedical

treatment disfavors a finding of disability).

The ALJ determ ned that James retained the RFCto |ift, carry, push,
and pull twenty pounds occasionally and ten pounds frequently, and to
sit, stand, or wal k for about six hours in an eight-hour workday. (Tr.
356-59.) After reviewing the record, substantial nedical evidence
supports the ALJ)' s RFC determ nation

Wei ghi ng Medi cal Testi nony

James argues the ALJ failed to articulate sufficient reasons for
di scounting the opinion of Dr. Hanaway.

The ALJ has the role of resolving conflicts anmong the opinions of
various treating and exam ni ng physicians. Pearsall, 274 F.3d at 1219.
2001). The ALJ may reject the conclusions of any nedi cal expert, whet her
hired by the governnment or the clainmant, if they are inconsistent with
the record as a whole. Id. Normally, the opinion of the treating
physician is entitled to substantial weight. Casey, 503 F.3d at 691
The opinion of a consulting physician, who exani nes a cl ai mant once, or
not at all, generally receives very little weight. Singh v. Apfel, 222
F.3d at 452.

Still, the opinion of the treating physician is not conclusive in

determining disability status, and nust be supported by nedically
acceptabl e clinical or diagnostic data. Casey, 503 F. 3d at 691. The ALJ
may credit other nmedical evaluations over the opinion of a treating
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physician if the other assessnments are supported by better or nore
t hor ough nedi cal evidence, or when the treating physician’s opinions are
internally inconsistent. Quillianms v. Barnhart, 393 F.3d 798, 803 (8th
Cr. 2005); Cantrell v. Apfel, 231 F.3d 1104, 1107 (8th Cr. 2000). In
determ ni ng how nmuch weight to give a treating physician’s opinion, the

ALJ nust consider the length of the treatnment relationship and the
frequency of exam nations. Casey, 503 F.3d at 692.

In this case, the ALJ discounted the opinion of Dr. Hanaway. In
doing so, the ALJ noted that Dr. Hanaway had endorsed inconsistent
positions. |In Cctober 2000, Dr. Hanaway found Janmes had no neurol ogi cal
deficits, had full range of notion of his cervical and | unbar spine, had
no spasns or positive trigger points, and had normal strength, refl exes,
muscl e tone, and coordination. (Tr. 226-27.) In January 2003, Dr.
Hanaway found James had sone |imted range of notion of the spine, but
no si gns of radi cul opathy, and no other noteworthy deficits. Dr. Hanaway
concl uded Janes coul d not performany heavy duty work, but said nothing
about James’s ability to performlighter work. (Tr. 287.) |In February
2004, Dr. Hanaway agai n concl uded that Janes could not performthe heavy
lifting requirenments of his job at Herman Oak Leat her or any other kind
of heavy job, but did not nake any detail ed findi ng about Janmes’s ability
to perform lighter work. Nonet hel ess, Dr. Hanaway pronounced Janes
“permanently disabled.” (Tr. 296.)

Dr. Hanaway's opinions are not consistent and there is no detail ed
support for his conclusion that Janes was permanently disabled in
February 2004. |In addition, the opinions of Dr. Hanaway run agai nst the
opi ni ons of four other physicians. One of these physicians, Dr. MrKkin,
had treated Janes on several different occasions, and had personally
observed hi m exaggerating his synptons. |In his opinion, the ALJ noted
the internal inconsistencies in Dr. Hanaway’ s opi nions and the contrary
medi cal testinmony of other doctors. Accordingly, the ALJ articulated a
sufficient reason for discounting the opinions of Dr. Hanaway. See
GQuillianms, 393 F.3d at 803; Cantrell, 231 F.3d at 1107.

-14-



Case: 4:.07-cv-01382-HEA Doc. #: 23 Filed: 08/18/08 Page: 15 of 18 PagelD #:
<pagelD>

Recontacti ng Dr. Hanaway

James argues the ALJ shoul d have recontacted Dr. Hanaway i f he found
anbiguities in his opinions.

The Social Security regul ations do not require an ALJ to recontact
a treating physician whose opinion was contradictory or unreliable.
Hacker v. Barnhart, 459 F.3d 934, 938 (8th Cir. 2006) (citing 20 C F. R
8§ 404. 1512(e)). The duty to recontact a nedical source is triggered when

the evidence is insufficient to make an informed determ nation -- not
when the evidence is insufficient to make a favorable determ nation.
Pearson v. Barnhart, No. 1:04-CVv-300, 2005 W. 1397049, at *4 (E. D. Tex.
May 23, 2005). Under the regulations, “[t]he ALJ is required to
recontact nedical sources . . . only if the available evidence does not

provi de an adequate basis for determining the nerits of the disability
claim Sultan v. Barnhart, 368 F.3d 857, 863 (8th Cr. 2004); see also
Thomas v. Barnhart, 278 F.3d 947, 958 (9th GCr. 2002). The ALJ is not
required to seek additional clarifying statements from a treating

physi ci an unl ess a crucial issue is undevel oped. Goff v. Barnhart, 421
F.3d 785, 791 (8th Cr. 2005).

In this case, the available evidence in the record provides an
adequate basis for determining the nmerits of the disability claim As
noted above, substantial nmedical evidence supports the ALJ's RFC
determ nati on and the conclusion that Janes was not disabled during the
rel evant period in question. Despite the internal inconsistencies, the
ALJ did not err by failing to recontact Dr. Hanaway. See id. (Were the
ALJ finds a physician’s opinion inconsistent with other substantial
evidence, the “ALJ nmay discount [that] opinion wthout seeking
clarification.”).

Devel op the Record

Janmes argues the ALJ failedto fully devel op the record with respect
to Dr. Hanaway’ s nedi cal opi nions.

A social security hearing is a non-adversarial proceeding, which
requires the ALJ to fully and fairly develop the record. Ellis v.
Barnhart, 392 F.3d 988, 994 (8th Gr. 2005). And while the duty to fully
devel op the record nmay include the obligation to recontact a treating
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physician for clarification of an opinion, “that duty arises only if a
crucial issue is undeveloped.” 1d.

As noted above, the ALJ had no duty to recontact Dr. Hanaway. In
addi ti on, James does not argue that the record is mssing any rel evant
medi cal records. |Indeed, the record before the court is over 500 pages
I ong, includes the opinions of four different ALJs, and includes the
transcripts of four hearings. The ALJ fully and fairly devel oped the
record.

Return to Past Work

James argues the ALJ erred by failing to conduct a function-by-
function analysis of his ability to perform his past work. In
particular, Janes argues the ALJ failed to nake any explicit findings
concerning the nental demands of his past rel evant work.

The ALJ determines a claimant’s ability to perform past work by
conmparing the claimant’s RFC to the physical and nental denmands of the
clai mant’s past work. Evans v. Shalala, 21 F.3d 832, 833 (8th Cr.
1994). In making this conparison, the ALJ nust detail the claimant’s

limtations, bot h physi cal and nental, and determine how those
limtations affect the claimant’s RFC G oeper v. Sullivan, 932 F.2d
1234, 1238-39 (8th Cir. 1991). Taken together, “an ALJ has an obligati on
to fully investigate and nmake explicit findings as to the physical and

mental demands of a claimant’s past relevant work and to conpare that
wi th what the claimant [hinsel f] is capable of doing” before determ ning
the claimant can perform his past relevant work. Id. at 1238. A
concl usory statenent that the cl ai mant can performpast work, w thout any
explicit findings, does not constitute substantial evidence and wl|
require remand. |d. at 1239.

Ininvestigating the denands of a claimant’s past work, the ALJ nay
rely on the clainant’s description of his actual job, or may | ook to how
the job is perforned in the national econony. Stephens v. Shalala, 50
F.3d 538, 542 (8th Cr. 1995); Brinegar v. Barnhart, 358 F. Supp. 2d 847,
858 (E.D. Mb. 2005). “Where the claimant has the [RFC] to do either the
speci fic work previously done or the sane type of work as it is generally

performed in the national econony, the claimant is found not to be
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di sabl ed.” Lowe v. Apfel, 226 F.3d 969, 973 (8th G r. 2000). The
Dictionary of Occupational Titles (DOT) describes the demands of a job

as it is wusually perfornmed in the national econony. See Kirby wv.
Sullivan, 923 F.2d 1323, 1327 (8th GCr. 1991). The ALJ satisfies the
duty to make explicit findings by expressly referring to the DOI's

specific job description of the claimant’s past work. Pfitzner v. Apfel
169 F. 3d 566, 569 (8th Cir. 1999). The ALJ may also rely on vocati onal
expert testinmony to fulfill this obligation. Ramirez v. Astrue, No. 06-
5126- CV- SW W SSA, 2008 W. 880167, at *3 (WD. Mb. March 28, 2008).

In this case, the ALJ determ ned that Janes retained the RFC to

lift, carry, push, and pull twenty pounds occasionally and ten pounds
frequently, and to sit, stand, or wal k for about six hours in an eight-
hour workday. The ALJ then expressly stated that he was conparing this
RFC to the nental and physical demands of Janmes’s past work as a hand
trimrer. In making this conparison, the ALJ included a direct citation
to the relevant entry of the Dictionary of Occupational Titles. (Tr.
360) (citing U S. Dep't of Labor, D.ctionary of Occupational Titles
§ 585.684-010 (4th ed. 1991), available at 1991 W. 684386). Looking to
the DOTI, the job of hand trinmer requires light work, which means the

ability to exert up to twenty pounds of force occasionally and ten pounds
of force frequently, and a significant amount of wal king. Dictionary of

Occupational Titles, 8 585.684-010. The requirenents for working as a

hand trimer are conpatible with Janes’s RFC In addition, the ALJ
satisfied the denmands of Pfitzner by including a direct reference to the
DOT" s job description of a hand trimer.

The ALJ did not make any explicit findi ngs about the nental demands
of James’s past work. However, Janes never alleged that he was di sabl ed
as a result of any nental inpairnent. In his applications for benefits,
Janmes alleged he was disabled because of his neck and back injuries.
(Tr. 32-34, 71-77.) At the hearing, the ALJ asked Janmes whi ch probl ens
interfered with his ability to work. Janes responded that the problens
were with his neck and back. (Tr. 512-13.)

An ALJ has no duty to investigate or consider a claimthat is not
presented at the tine of the application for benefits and that is not
offered at the hearing as a basis for disability. Snmith v. Astrue, 232
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F. App' x 617, 619 (8th G r. 2007). Since Janmes never alleged any nenta
inmpairments, it follows that the ALJ had no obligation to make specific
findings about the nmental demands of Janes’s past work. See Rose v.
Apfel, 181 F.3d 943, 945 (8th Cir. 1999) (Were the ALJ had al ready
determined that nental limtations did not significantly affect the
claimant’s ability to work, the ALJ did not err by failing to make

speci fic findings regarding the nental demands of clai mant’s past work).

VI. RECOVIVENDATI ON
For the reasons set forth above, it is the recommendati on of the

under si gned that the decision of the Conmm ssioner of Social Security be
affirmed under Sentence 4 of 42 U S.C. 8§ 405(9).

The parties are advised that they have ten days to file witten
obj ections to this Report and Recommendation. The failure to file tinely
witten objections may waive the right to appeal issues of fact.

/SI David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on August 18, 2008.
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