SO ORDERED.

SIGNED this 24 day of January, 2007.

A. Thomas Small
United States Bankruptcy Judge

UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NORTH CAROLI NA
RALEI GH DI VI SI ON
I N RE: CASE NO.
SEAN JAMES G LLI GAN 06- 00885-5- ATS

DEBTOR

ORDER REGARDI NG MOTI ON TO DI SM SS

The matter before the court i s the bankruptcy adm ni strator's
moti on, pursuant to 11 U S.C. 8 707(b), to dism ss for abuse. A
hearing took place in Raleigh, North Carolina on January 10, 2007.

Sean Janes Glliganfiled apetitionfor relief under chapter 7
of the Bankruptcy Code on June 16, 2006. On July 28, 2006, the
bankruptcy adm ni strator requested the clerk to issue a notice of
presunmed abuse, and on July 31, 2006, a statenent of presunmed abuse was
filed and served on all creditors. On Septenber 13, 2006, the
bankruptcy adm nistrator filed anotionto dismss for abuse, and t he
debtor filed a response on October 5, 2006.

M. Glliganresides inHolly Springs, North Carolina. He has

been enpl oyed by Chanpi on W ndow Conpany for six years. M. Glligan
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and his fiancée, Patricia Davis, own their residence as tenants in
common. M. Glligantestifiedthat he and Ms. Davis are jointly and
several | y obl i gated on the nortgage, and t hey each contri bute one-hal f
of the nortgage paynent each nonth. Simlarly, they split their
utility and honeowner's associ ati on dues by hal f each nonth, generally
sendi ng two checks for one-half the anount duewith eachbill. M.
Glligan further testifiedthat he and Ms. Davi s ot herwi se keep their
finances conpl etely separate, and Ms. Davi s does not contributeto his
ot her regul ar expenses. It does appear that M. G |ligan pays nore
t han one-half of the food and entertai nnment expenses.

VWhen M. G lligan conpleted his Statenment of Current Monthly
| ncome and Means Test Cal cul ation, Official FormB22A, he did not
i ncl ude any of Ms. Davis' contributions tothe househol d expenses in
hi s cal cul ati on of nonthly i ncome (FormB22A, Part 11, line 8). For
pur poses of determ ning the applicable nmedian famly income and
cal cul ati ons of deductions, M. Glliganindicated his househol d size
i's one. However, when M. G |ligan nade deductions for debt paynent
(FormB22A, Part V, Subpart C, |ine 42), he deducted the entire nonthly
nort gage paynent, even though he actually pays only half each nonth.

The pur pose of FormB22Ai s to determ ne whet her a presunpti on of
abuse ari ses under 8 707(b)(2). The Oficial Formshows the debtor's
cal cul ations as required by 8 707(b) (2) (A), cormmonly referred to as t he

"means test." Accordingto 8 707(b)(2), if adebtor's neans test shows
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an ability to repay sonme portion of his debts, then there is a
presunption of abuse, and, absent speci al circunstances, the case nust
ei ther be converted to chapter 13 or disnissed.

The bankruptcy adm ni strator contends that M. Glligan' s failure
to include his fiancée's contributions to the nortgage and ot her
househol d expenses i nproperly skews t he debtor's fi nanci al picture,
maki ng it appear t hat he cannot repay sone of his debt. The bankruptcy
adm ni strator maintains that if the fiancée's contributions are added,
t he presunpti on of abuse woul d arise. Alternatively, the bankruptcy
adm ni strator contends that thetotality of the circunstances support
di sm ssal pursuant to 8§ 707(b)(3).

In response, M. G lligan maintains that if he includes his
fiancée's contributions, he shoul d al so be al | owed t 0 deduct expenses
for a househol d of 2, resultingstill inno presunption of abuse. He
further mai ntai ns that because he and his fiancée nmai ntai n separate
finances, his householdis one econom c unit and a household of 1is
t he proper choice (as opposed to the "heads on beds" interpretation
advanced by sone academics). Finally, M. GIlligan contends that if
his case is converted to chapter 13, there will be no dividend to
unsecured creditors required. In support of these contentions, the
debt or has prepared an al ternative FormB22Arefl ecting his fiancée's
contributionto the nortgage as a regul ar contri butionto household

expenses, and a For mB22C, showi ng t he chapt er 13 anal ysi s i ncl udi ng
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Ms. Davis' contribution. M. Glligan al so contends that if he passes
the neans test, his ability to pay cannot be considered a basis to
di sm ss under 8§ 707(b)(3).

The starting point for the neans test is the debtor's "current
nont hly i ncone” as definedin 8 101(10A). Section 101(10A)(B) provi des
that current nonthly inconme "incl udes any anount paid by any entity
ot her than the debtor (or inajoint case the debtor and t he debtor's
spouse), on a regul ar basis for the househol d expenses of the debtor or
the debtor's dependents,” with certain specific exceptions not
applicable here. 11 U.S.C. § 101(10A)(B). Clearly, M. Davis'
contributiontothe nortgage nust beincludedinM. Glligan's current
nonthly inconme. Simlarly, her contribution to the homeowner's
associ ati on dues, which do not vary based on the nunber of people
residinginthe property, nust beincluded. Uilities, onthe other
hand, woul d i ncrease as aresult of a second individual residinginthe
house, and addi ng Ms. Davis' contributionstotheutility cost woul d,
as a matter of fairness, result in an all owance under the expense
section of the neans test for a househol d of 2. Accordingly, the court
will not require Ms. Davis' contributionstotheutility billsto be
added to the debtor's incone.

The only adj ustment to M. Glligan's FormB22Ais to add $563 to

t he nort gage and $21 for t he homeowners' associ ati on dues contri buti on,
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i ncreasing his current nonthly i ncome to $4, 822.84.! Because the
expenses remmi n t he same, $4, 733. 30 is deductedto arrive at $89. 54,2
This amount is nmultipliedby 60, for atotal of $5,372.40. Because
this nunmber is |ess than $6,000, no presunption of abuse arises.
Because no presunpti on of abuse ari ses under the neans test, the
court nust consi der whether thereis a basis to dismss the case under
8§ 707(b)(3). Section 707(b)(3) requires the court to consider, in
cases i n whi ch no presunption arises, "(A) whether the debtor filedthe

petition in bad faith; or (B) [whether] the totality of the

1Thereis aconflict inthe docunents before the court about M.
Davis' contribution to the homeowners' associ ation dues. M.

G lligan's discovery responses i ndi cate that Ms. Davis pays $21 per
nont h toward t hi s expense, whil e his Schedul e J shows t hat he pays $41
per nonth toward the dues. M. Glligan could not explain this

di screpancy i n his testinony, and his testinony ot herw se establ i shed
t hat he and Ms. Davi s split the househol d expenses evenly. Evenif M.
Davi s contri butes $41 t oward t he homeowner s’ associ ati on dues, however,
M. Glligan would still pass the neans test. (This contribution would
increase the difference between i ncome and expenses, nultipliedtines
60, to an amount greater than $6, 000, thus requiringthe debtor to
conpl ete FormB22A |l i nes 53-55. This further calculationstill results
in no presunption of abuse.)

2M. Glligan's filed FormB22A shows expenses i n t he anount of
$4,733.30, while his alternative FormB22A, whi ch adds Ms. Davi s’
contributiontothe nortgage paynent, shows expenses i nthe anmount of
$4,815.30. The only item zed differenceisinline 19, "National
St andar ds: food, clothing, househol d supplies, personal care, and
m scel | aneous,"” which is $621 on the filed form and $703 on the
alternative form The difference arises fromthe increaseinnonthly
i ncone, as the national standards vary accordingto the "gross nonthly
income." Because it is not clear whether the term"gross nonthly
i ncone"” i s the sane as "current nonthly i ncone” (one of which incl udes
Ms. Davis' contributions, the other may not), inre-calculatingthe
means test, the court used the | ower anount fromthe fil ed For mB22A,
and M. Glligan still passes the neans test.

5



Case 06-00885-5-ATS Doc 25 Filed 01/24/07 Entered 01/24/07 16:03:27 Page 6 of 7

circunstances . . . of the debtor's financial situation denonstrates
abuse. ™

Prior to the passage of the Bankruptcy Abuse Prevention and
Consuner Protection Act of 2005, in consideringthetotality of the
circunmst ances, the court reviewed the foll owi ng factors:

(1) Whet her the bankruptcy petition was fil ed because of
sudden illness, calamty, disability or unenpl oynent;
(2) Whether the debtor incurred cash advances and nmade
consuner purchases far i n excess of his ability to repay;
(3) Wet her the debtor's proposed fam |y budget i s excessive
or unreasonabl e;

(4) Whet her the debtor's schedul es and st at enent of current
i ncone and expenses reasonably and accurately refl ect the
debtor's true financial condition; and

(5) Whether the petition was filed in good faith.

Seelnre Geen, 934 F. 2d 568, 572 (4th Gr. 1991). Ability to pay was

of ten a heavi | y-wei ght ed conponent. The debtor contends that with the
enact nent of 8 707(b)(2), Congress standardi zed the ability to pay
test, and determned that if the debtor passedits neans test, ability
to pay coul d not be anelenent inthetotality of the circunstances
test. The bankruptcy adm ni strator contends that the neans test
est abl i shes only a presunption, and not a final determ nati on. She
argues t hat where t he presunpti on does not ari se, the debtor's actual

ability to pay nmust be assessed under 8§ 707(b)(3).3

3 Because Form B22A refers to standardi zed expenses, while
Schedul e J uses actual expenses, it is sonmetinmes the case that Schedul e
J shows an actual ability to pay, where a presunpti on of abuse does not
ari se under the nmeans test. The bankruptcy adm ni strator's argunent
woul d have the court refer tothe schedulesina8 707(b)(3) anal ysi s,
whi | e t he debt or contends t hat t he schedul es can never be consideredin

6
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Inthis case, there are no other el ements of thetotality of the
ci rcunst ances t hat woul d support di sm ssal under § 707(b)(3). Wile
the court will not say as abright-linerulethat ability to pay can no
| onger be consi dered under 8 707(b)(3), inthis casethe court finds
that the debtor's ability to pay does not support di sm ssal under
§ 707(b)(3).

Based on t he f oregoi ng, the bankruptcy adm nistrator's notionto

di sm ss for abuse is DENI ED.

SO ORDERED.

END OF DOCUMENT

an abuse anal ysi s because of the adopti on of the standardi zed neans
test.
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