Case: 1:01-cv-09000-KMO Doc #: 3018 Filed: 10/18/05 1 of 23. PagelD #: 46361

\\clesto\user\huthcm\W ptext\WPDOCS\01-9000-K uhn-Jacks.ord.wpd

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
Case No. 1:01-CV-9000

IN RE: SULZER HIP PROSTHESIS ) (MDL Docket No. 1401)

AND KNEE PROSTHESIS :
LIABILITY LITIGATION ) JUDGE O'MALLEY

MEMORANDUM AND ORDER

On luly 25, 2005, defendant Sulzer Orthopedics, Inc.? filed an emergency motion, seeking to
enjoin classmember Susan Kuhn from pursuing certain discovery ina Texas state court ma practice action
she has brought againgt her former attorney, Tommy Jacks. The Court granted the motion by entering a
temporaryinjunction, seedocket no. 2961 (“Kuhn Injunction Order”), and scheduledahearingon August
17, 2005 to determine the propriety of continuing the injunctive relief. Before the hearing, attorney Jacks
aso filed amotion for injunctive relief and to enforce the Settlement Agreement between Kuhn and Sulzer
(docket no. 2966), essentidly asking for the same relief as had Sulzer initsemergency motion. In addition,
Kuhnfiledamoation for reconsderation of the Kuhn Injunction Order and for a declaration of her rights

under the Settlement Agreement (docket nos. 2970, 3015). Sulzer, Jacks, and Kuhn each filed a number

1 Qulzer Orthopedics, Inc. was|ater renamed Centerpul se Orthopedics, Inc., and then purchased
by Zimmer Holdings, Inc. The Court refers to the defendant as* Sulzer.”
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of briefs before the Court’ sAugust 17, 2005 hearing, and Jacks and Kuhn each filed post-hearing briefs.

Having reviewed dl of the materids and arguments submitted by the parties, the Court now rules
asfollows. For the reasons and to the extent stated below, Sulzer’ s motion for permanent injunctive relief
iSs GRANTED:; Jacks moation for permanent injunctive relief is GRANTED; and Kuhn's motion for
reconsiderationisDENIED. Kuhn'smotionsfor declaration of rightsare GRANTED, to the extent that

this Order sets out the limits of permissible discovery in Kuhn's Texas mdpractice action.

|. General Background.

TheCourt hasset out the history of this case several timesbefore, seeInre: Sulzer Hip Prosthesis
and Knee ProsthesisLiab. Litig., 268 F.Supp.2d 907, 910-20 (N.D. Ohio 2003), affirmed, 398 F.3d
778 (6™ Cir. 2005), so the Court recapitulates here only critica highlights.

In early December of 2000, Sulzer announced a voluntary recal of certain manufacturing lots of
its Inter-Op Shdl hip implants, due to a possble defect. Shortly thereafter, Sgnificant litigation ensued,
eventudly leading to creation of the indant Multi-Didtrict Litigation (“MDL”). The undersigned has
presided over the Sulzer MDL snceitsinception on June 19, 2001.

On August 29, 2001, the Court provisonaly certified aclassof dl U.S. citizens or resdents who
had been implanted with affected Inter-Op Shells. The Court dso granted preliminary approva to a
proposed Initid Settlement Agreement. Theresfter, the partiesengaged in substantia discovery and further
negotiations. On March 12, 2002, the parties jointly submitted aproposed Fina Settlement Agreement.
Unlikethe Initid Settlement Agreement, whichaddressed only recipients of dlegedly defective Sulzer Inter-

Op Shdll hip implants, the Find Settlement Agreement also included recipients of: (1) dlegedly defective
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Reprocessed Inter-Op Shell hip implants (that is, recalled Inter-Op Shells that were re-cleaned and then
re-sold) and (2) alegedly defective Naturd Knee Il Tibial Baseplate knee implants.

The Court preliminarily approved this Find Settlement Agreement asfar. See docket no. 232.2
The Court dso approved ajoint planfor giving notice of the terms of the Settlement Agreement tothe entire
plantiff class. See docket no. 216 (“Notice Order”). OnMay 6-7, 2002, after thisnoticeto the classhad
been given, the Court hdd an extendve “find farness hearing’ to determine: (1) the farness,
reasonableness, and adequacy of the Finad Settlement Agreement; (2) the propriety of find class
catification; and (3) the propriety of granting find approval of the Settlement Agreement. The Court heard
from severd expert witnesses, counsel for plantiffs, and counsdl for defendants, and also received
communication directly from class members and other interested parties. On May 8, 2002, the Court
certified the Settlement Class and granted find approva of the Settlement Agreement. On June 4, 2002,
the Settlement Agreement became irrevocable and the Court entered an Order confirmingitsMay 8, 2002
Order and dismissing dl Settled Claims with prgjudice. See docket no. 353 (“Injunction Order”).2 The
Settlement Agreement, Final Approval Order, and Injunction Order dl contain provisons that control
the Court’ s rulings on Sulzer’s, Jacks and Kuhn's pending motions.

Firg, the Final Approval Order provided that class members who wanted to opt out of the
settlement had until May 15, 2002 to do so. Asthe Fina Notice to classmembers made clear, if aclass

member failed timely to opt out of the Settlement Agreement, then she was automaticaly subject to dl of

2 The Settlement Agreement, as amended, is available at
sulzerimpl antsettl ement.comv/cl assacti onsettlement.htm.

3 Thelnjunction Order isavailableat Inre: Inter-Op Hip Prosthesis Product Liab. Litig., 2002
WL 31472685 (N.D. Ohio June 4, 2002).
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itsterms. See docket no. 243, exhibit 2 a 14 (Find Form of Notice of Settlement) (“1f you do not Opt-
Out (exclude yoursdf from the Settlement), you will be bound by the Settlement. Y ou will not be able to
pursue any Settled Clams.”).

The Settlement Agreement, inturn, provided that claimants could receive various types of benefits,
depending upon the medical complications they suffered semming from their defective implant(s). Two
examples of benefits avallable under the Settlement Agreement were: (1) Affected Product Revision
Surgery (“APRS’) benefits, and (2) Extraordinary Injury Fund (“EIF’) benefits. As a general matter,
APRS benefits were payable to clamantswho had to obtain revison surgery to have an Inter-Op Shell
hip implant removed; the amount of APRS benefits payable was usudly $160,000. See Settlement
Agreement 83.4. Asfor EIF benefits, the Settlement Agreement set out a matrix of amounts payable to
cdamantswho suffered any of arange of complications rel ated to the defective implant, such as permanent
loss of physicd function, or desth during revison surgery. See Settlement Agreement 83.7 & Annex 1V.
A total award of EIF benefitsto anindividua daimant could be as highas $800,000. ClamsAdministrator
Procedure (“CAP") 32, 4.

An additional category of benefits available under the Settlement Agreement was payment of a
portion of a class member’s contingent atorney fees. As the Find Notice explained, if a clamant had
entered into a contingent fee agreement with an attorney, the clamant could be digible to recaive partid
payment of her contingent attorney feesin the amount of 23% x 1.25 x the injury benefitsreceived. Asan
example, adamant who received APRS benefits of $160,000 might also be digible to receive a contingent
attorney fee benefit equa to $46,000. The clamant’ sattorney could then choose to accept this attorney

fee benefit as full payment, or indtead to ingst on the full contingent amount. See docket no. 243, exhibit

4
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2 a 8-9 (Fina Form of Notice of Settlement explaining payment of attorney contingent fees); see also
Settlement Agreement §83.4(a), 3.7(a).*

A third benefit provided to class membersunder the Settlement Agreement wasthar receipt of the
benefit of effortsby attorneys who worked, without direct compensation, onbehdf of the entire class. As
the Find Notice explained:

Attorneys from across the country have been involved in the prosecution of the
case and the negotiation of the Settlement on behdf of the Class. A number of difficult
issues were involved in the litigation and negotiation of the Settlement. The mogt difficult
issuesinvolved the responsbility of Sulzer Ltd. for the dleged manufacturing defects of the
Affected Products and the existence of insurance coverage. Under the prior Settlement,
Sulzer Ltd. was not contributing any cash or stock to the Settlement, and Winterthur
Insurance Company had not committed to making payments into the Settlement.
However, through the efforts of Counsel, Sulzer Ltd. and Winterthur have agreed to
contribute substantia payments to the Settlement.

Noticeat 15. Infact, eventhough both Sulzer Ltd. and Winterthur had * potent” defenses, variousplaintiffs

counsd! “ obtained a settlement commitment from Sulzer AG of $50 millionincash and over 480,000 shares

4 The following explanation was st out in the Find Form of Notice of Settlement, which Kuhn
received:
As abenfit to the Class Member, the Settlement Trust shdl pay a portion of the
ClassMember’ sattorneyfees. Thiscontribution to the attorney feesshall beequal t0 23%
of the stated benefit x 1.25.
Example: If the stated benefit under the Affected Product Revision Surgery
Fund is $160,000 and the contingency contract rate is 33a% then the fee
calculation will be as follows:
23% of $160,000 x 1.25 = $46,000
NOTE: This payment towards a ClassMember’ sattorney feesshdl be a set off from, not
anadditionto, the amount of attorney feesowed by the ClassMember. Therefore, under
the above example, the Class Member’ s attorney, after recelving the fee payment benefit
under the settlement, will be entitled to collect up to $20,666 [i.e., { 33a% of $160,000
x 1.25 =} $66,666 — $46,000].
Notice at 9. For afull discusson of proper contingent attorney fee caculations under the Settlement
Agreement, see docket no. 620.
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of Sulzer Medicastock [worthover $50 million],” and “ obtained a commitment from W interthur to provide
atota of over $215 million toward the settlement.” Inre: Sulzer Hip Prosthesis and Knee Prosthesis
Liab. Litig., 268 F.Supp.2d 907, 917 (N.D. Ohio 2003).

The Fina Notice disclosed that, to compensate these attorneys for their provison of a*“common
benefit” to the entire class, $50 million in potentid “common benefit attorney fees’ had been set aside.
Notice at 15. “Class Counsd and individud plantiff’s counsdl that did work for the benefit of the Class
may apply to the Court for anaward of attorney feesand expensesfrom this fund. These attorney feeswill
not reduce any benefits provided to Class Members under the Settlement.” 1d. The Settlement Agreement
further explained that an attorney who believed he was entitled to a common benefit attorney fee award
“shdl first make an gpplicationto the Court.” Settlement Agreement 85.5. The Court would then*review
al such gpplications and make a determination” with respect to each atorney. 1d. On June 12, 2003 —
over ayear after the Settlement Agreement became irrevocable — the Court entered its common benefit
attorney fee awards. The Court awarded Jacks a common benefit attorney fee award of $2.7 million.
Various appeals were taken from the Court’ s attorney fee awards. The Sixth Circuit Court of Appeds
afirmed this Court’s fee awards in dl respects, finding them reasonable and appropriate in the
circumgtances. In re; Qulzer Hip Prosthesis and Knee Prosthesis Liab. Litig., 268 F.Supp.2d 907
(N.D. Ohio 2003), affirmed, 398 F.3d 778 (6™ Cir. 2005).

To obtain the benefits described above, the Settlement Agreement provided that the damant class
member had to meet certain deadlines. For example, with regard to a class member seeking APRS
benefits, the Settlement Agreement provided that the last possible date for a clamant to file the required

damformsto request APRS benefits was December 2, 2003. See Settlement Agreement 84.2(a). The




Case: 1:01-cv-09000-KMO Doc #: 3018 Filed: 10/18/05 7 of 23. PagelD #: 46367

Settlement Agreement set Smilar deadlines for filing dlaim formsto request EIF benefits. 1d. 84.3(a).

The Injunction Order and the Settlement Agreement adso made clear that, by entering into the
Settlement Agreement and accepting the benefits it provided, aclassmember wasd so agreeing to forego
certain rights and submit to certain other terms. Primarily, the Settlement Agreement explained its own
effect on the plaintiffs pending lawsuits. “every Settled Claim of each Class Member (other than aClass
Member who exercises an Opt-Out Right pursuant to Section 3.8) shdl be conclusvely compromised,
settled and released.” 1d. §7.2. Smply, any class member plaintiff who did not opt out of the Settlement
Agreement thereby traded irrevocably her legd dams(as defined inthe Agreement) againgt the defendants
for the opportunity to obtain stated benefits under the Settlement Agreement.

Further, the Injunction Order made clear that this Court retained continuing and exclusive
jurisdictionover dl participating plaintiff class membersregarding any damsrelated to ther Sulzerimplants
this“ Court RESERV ES continuing and exclusve jurisdictionover the Parties, induding Sul zer, Sulzer AG,
and the Class Members (other than a Class Member who [exercised] an Opt-Out Right pursuant to
Section 3.8 of the Settlement Agreement), to administer, supervise, interpret, and enforce the Settlement
Agreement in accordance with its terms, and to supervise the operation of the Sulzer Settlement Trust.”
Id. a 3 (emphegs in origind). See also Settlement Agreement at 89.1 (same, and further noting the
Court’s continuing jurisdiction “to interpret and enforce the terms, conditions and obligations of this
Settlement Agreement”); 1d.813.3(6) (same).

Hndly, the Settlement Agreement also made clear that neither the Agreement itsdlf, nor the
negotiations leading up to the Agreement, were admissible for any purpose inany other judicid proceeding.

Specificdly, the Settlement Agreement contained the following provison:
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The Parties to the Settlement, including Sulzer, Sulzer AG, the other Released
Parties, or any Class Member, shdl not seek to introduce and/or offer the terms of the
Settlement Agreement, any statement, transaction or proceeding in connection with the
negotiation, execution or implementation of this Settlement Agreement, any datementsin
the Notice documents delivered inconnectionwiththis Settlement Agreement, stipulations,
agreements, or admissions made or entered into in connection with the fairness hearing or
any finding of fact or concluson of law made by the Trid Court, or otherwise rely onthe
terms of this Settlement Agreement, in any judicia proceeding, except insofar as it is
necessary to enforce the terms of the Settlement Agreement (or in connection with the
determinationof any income tax liability of aParty). If aClassMember whoisnot entitled
to benefits hereunder seeksto introduce and/or offer any of the matters described herein
in any proceeding, the redtrictions of this Section 15.3 shdl not be gpplicable to Sulzer,
Sulzer AG and the other Released Parties with respect to that Class Member.

Settlement Agreement 115.3.

Il. Background of Kuhn v. Jacks.

On October 4, 2000 at the age of 35, Susan Kuhn was implanted with an Inter-Op Shell hip
implant. Thiswas shortly before Sulzer announced its recall of certain manufacturing lots of its Inter-Op
ShdlsinDecember of 2000. Because her implant failed, Kuhn underwent revisonsurgery; unfortunately,
Kuhn's replacement implant was one of Sulzer’s Reprocessed Inter-Op Shells, and this replacement
implant aso faled. On July 3, 2001, Kuhn had a second revision surgery to replace the Reprocessed
Inter-Op Shell. As aresult of these surgeries, Kuhn has been left with permanent injuries, including
acetabular bone loss, abductor weakness, and gait ateration.

In February of 2001, Kuhn retained attorney Buddy Bell to represent her in a lawsuit against
Sulzer. Bdl then referred the matter to attorney Tommy Jacks. After Kuhn chose not to opt out of the
Settlement Agreement, Jacks acted on behdf of Kuhn to file dam forms requesting APRS benefitsrelated

tobothof Kuhn' srevisonsurgeries. The Clams Adminigtrator concluded thet the clam for APRS benefits
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wasvdid and paid Kuhn APRS benefits of $320,000 (representing a payment of $160,000 for each APRS
surgery). The Clams Adminigtrator aso concluded that Kuhn was entitled to a contingent attorney fee
benefit of $92,000 ( (representing a contingent fee of $46,000 for each APRS surgery payment). Bdl and
Jacks accepted this amount as full payment of their attorney fees, dthough the agreement betweenBdl and
Kuhn entitled the attorneys to more.®

Because Kuhn's youth was unusua among class members, and because she had suffered
permanent injuries, she and Jacks believed she was probably aso entitled to EIF benefits. Again, Jacks
acted on behdf of Kuhn to file claim forms requesting EIF benefits. Specificaly, Kuhn requested: (1)
Matrix 1V benfits for hip abductor weakness leading to gat dteration; (2) Matrix V benefits for hip
abductor weakness leading to gat dteration; (3) Matrix V benefitsfor acetabular bone loss; and (4) Matrix
IX benefits for severe emotiona distress and increased child care expense.

The rlevant provison of the Settlement Agreement stated that the deadline for submission of
Kuhn's clam for EIF benefits was“five hundred and forty-five (545) days from the date of the gpplicable
Covered Revison Surgery.” Settlement Agreement 84.3(a). Given that Kuhn's second revision surgery
occurred onduly 3, 2001, Kuhn’ sdeedline for filing an EIF benefits daim form was December 30, 2002.
Jacks did not submit Kuhn's EIF benefit dam form, however, until January 23, 2003. The Clams

Adminigtrator concluded that Kuhn’ sfour-part daimfor EIF benefitsmust be deniedinitsentirety, because

® Infact, for al of the many claimants he represented, Jacks agreed to accept asfull payment the
contingent attorney fee benefits payable under the Settlement Agreement, and forego collection of
additiona contingent fees he was entitled to recaive under gpplicable fee agreements. By fallowing this
policy, Jacks total foregone contingent fees totaled over $1.65 million. See docket no. 738, attachment
1 (common benefit atorney fee award chart).
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Kuhn had missed the deadline. The Claims Adminisirator further concluded that, had Kuhn's claim been
timdy, only one of her four separate clams for EIF benefits was vaid on the merits, being the dam for
Matrix V' benefits for hip abductor weakness leading to gait ateration.® The amount of EIF benefits
payable to Kuhn under Matrix V would have been $160,000. Settlement Agreement Annex 1V at 3-4;
CAP 27 a 19(e).” Kuhn appeded the Clams Administrator’ sdenid of her EIF daims, but the denid was
upheld by the Specia Madter.

After her EIF benefits dam was denied, Kuhn filed a legd mdpractice lawsuit agang Bdll and
JacksinTexasstate court. When firgt filed, Kuhn’ smalpractice lavsuit was a Smple negligence actionfor
falureto timdy file her daim for EIF benefits. After Kuhn learned this Court had entered a $2.7 million
common bendfit attorney fee award to Jacks, however, Kuhn amended her Texas lawsuit to add clams
for fraud, misrepresentation, breach of fiduciary duty, and violationof the Texas Deceptive TradePractices

Act; she seeks damages in excess of $10 million.®

® See docket no. 2983, exh. 1(H) (letter from Clams Administrator to Jacks). The Claims
Adminigrator gpparently made findings on the meritsin casethe Special Master reversed the denid of the
clam on the grounds of timdiness. The letter explains that the Matrix V clam for pain and disability was
“denied as untimdy, but is otherwise complete and would have been compensable had it been timely
submitted,” while the other three clams were “not only untimely, but . . . dso faled due to another
subgtantive deficiency.” Thefind determination itsalf identified these substantive deficiencies asinsufficient
evidence of clamed injury and failure to meet the injury qudlifications described in the rdevant CAPs,

" Because she did not require a whedlchair or undergo amputation, Kuhn is deemed to have
suffered a moderate injury, not a severe injury. CAP 27 a 19(e). The maximum benefit payable to a
clamant younger than 40 years old for amoderate Matrix V injury is $160,000. Settlement Agreement
Annex |V a 3-4.

8 Kuhn has stated she seeks, among other amounts, forfeiture by Jacksof the $2.7 million common
benefit fee award he received, as wel as all contingent attorney fee benefit amounts he received in
connection with all claimants whom he represented (not just Kuhn).

10
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In pursuit of her Texas lawsuit, Kuhn served a subpoena on Sulzer seeking, among other things,
the names of dl persons who had opted out of the Settlement Agreement, informationabout lawsuitsthese
persons had pursued againg Sulzer, and any settlements (confidentid or otherwise) Sulzer had reached with
them. Kuhn aso sought Sulzer’s andlyss of how these opt-outs affected its decison to accept the find
Settlement Agreement. Kuhn believed thisinformation wasrelevant to her mal practice action becauise she
believed it would show that Jacks misrepresented to her the likelihood that Sulzer would file bankruptcy
if too many class members opted out, and misrepresented to her the superiority of accepting the Settlement
Agreement. Kuhn aso believed this information would show that, had she opted out and sued Sulzer
instead, she would have been able to actudly collect ajudgement or settlement againgt Sulzer.

Sulzer objected to Kuhn's subpoena, arguing (among other things) that 815.3 of the Settlement
Agreement explicitly precluded Kuhn from seeking the subpoenaed documents, and that this Court had
exdusve jurigdictionto administer and interpret 815.3. Kuhn filed amotion to compe with the Texas Sate
court. At ahearing on this motion in Texas, Kuhn took “the pogtion that the [Settlement Agreement] is
not binding on us because we were fraudulently induced into entering it.” Tr. at 13. Kuhnfurther argued
that Jacks had aconflict of interest, breached hisfiduciary duty to her, and committed fraud, dl so that he
could obtain the $2.7 million settlement “bonus’ from Sulzer, which Kuhn knew nothing about. Kuhn
asserted the subpoenaed documents were necessary to prove these “bad mensrea” cdams. The Texas
court ultimatdy granted Kuhn's motion in part and ordered Sulzer to produce the requested documents
related to the opt-outs who werefromTexas. Sulzer chose to comply with the Texas state court’ s order.

Thereafter, Kuhn issued additiona subpoenae, seekingto ddve moredeeply intothe andys's Sulzer

pursued when deciding whether to enter into the Settlement Agreement. First, Kuhn served a Texas

11
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subpoena on Sulzer's counsdl, Shook, Hardy, and Bacon (“ SHB”), seeking information rdlating to: (1) al
discussons and negotiations Sulzer had with any party related to any “atorney feg” provisions contained
in the Settlement Agreement, and (2) al discussions and negatiations Sulzer had with Jacks regarding any
issue connected withthe MDL. Kuhn then served asimilar subpoenaon Sulzer directly. Sulzer attempted
to quash these subpoenae, but Kuhn filed a motion to compel, motion for sanctions, and request for
emergency hearing. The Texas court granted the motion for emergency hearing, a which Kuhn then made
more clear the supposed facts supporting her theories againg Jacks. “therewas $50 million paid by Sulzer
to certain key plantiffs lawyersto swing the ded. Mr. Jacks got 2.7 million of this $50 milliondushfund.
* * * \What went between [Jacks] and Sulzer to create this specia $2.7 million?’ Tr. at 32.° Kuhn
explained that she wanted Sulzer board minutesreflecting Sulzer’ s settlement discussons because I can't
believe that the board of directors didn’'t know about the $50 million. * * * [I]t would lead usto be able
to show that the negotiations that were going on resulted in the $50 millionbeing givento these key lawyers
who were ingrumentd in putting this together. * * * Thefix wasin, if | can usethat phrase” Tr. a 37.
Again, the Texas court granted, in large part, Kuhn’s motion to compe!.

In response, Sulzer sought help from this Court, filing an emergency motion to enjoin Kuhn from
seeking and obtaining the requested discovery. Following atelephone conference with counsd for Sulzer
and Kuhn, the Court granted the motion and enjoined Kuhn from, inter dia, “taking any action to require
that Sulzer provide testimony or evidence regarding any negotiations and/or discussons that led to the Find

Settlement Agreement.” Kuhn Injunction Order at 2.

° Althoughit is obvious, the Court makes dlear herethat it was not actually Kuhn, but her counsd,
who made these provocative statements.

12
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Before the Court entered the Kuhn Injunction Order, Kuhn had scheduled Jacks deposition in
the Texas case.  Jacks suggested the deposition be postponed pending this Court’s August 17, 2005
hearing, but Kuhn declined. At that deposition, Kuhn asked Jacks questions regarding the negotiation of
the common benfit attorney fee provisons contained inthe Settlement Agreement.  Although the wording
of the Kuhn Injunction Order enjoined Kuhn from requiring only Sulzer to provide testimony related to
Settlement Agreement negotiations, Jacks refused to respond to these questions, beieving the Kuhn
Injunction Order dlowed and required him to refuse, as wel. Jacks then filed his pending motion for
injunctive relief, which essentidly seeks to extend the Court’s preclusion of inquiry by Kuhn to cover al

persons, and not just Sulzer.

[11. Analysis.

Asadarting point, the Court eadly concludesthat dl of the terms and provisions of the Settlement
Agreement apply to Kuhn, induding 815.3. It is beyond dispute that Kuhn: (1) did not opt out of the
Settlement Agreement, (2) submitted to the damsadminigtrationprocess, and (3) accepted a gross benefit
award of over $400,000 in benefits from the Claims Adminigtrator. While Kuhn suggested in the Texas
lawsuit that the Settlement Agreement was* not binding” on her because she was“fraudulently induced into
entering it,” she has not made the same argument before this Court; to the contrary, Kuhn states she has

no dispute that might “affect[] the benefits she received,” docket no. 2974 a 9, sgnding she has no wish

13
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to rescind her participation in the Settlement Agreement.*®

Despite Kuhn' s retregt from the position that the Settlement Agreement does not bind her, Kuhn
continuesto argue that 815.3 of the Settlement Agreement, inparticular, does not bind her —that is, it does
not preclude her from pursuing the discovery she has requested. Kuhn offers three arguments as to why
sheis not bound by §15.3, but none of these arguments are remotely meritorious. First, Kuhn asserts she
was not aware of 815.3 specifically, and did not give particularized consent to its provisons. But Kuhn
did not give particularized consent to any of the provisons of the Settlement Agreement; rather, she gave
generdized consent to the entire Agreement, including the provisons that resulted in her receipt of over
$400,000 in benefits, the provisions of §15.3, and every other provison. Kuhn cannot escape the force
of agiven term in the Agreement, while enjoying the force of its other terms, by arguing she was unaware

of the terms she does not like. To accept Kuhn' sfirst argument would undo completely thelaw of contract.

Next, Kuhn argues she fdls within the exception set out in §15.3, gpplicable to class memberswho

are “not entitled to benefits’ under the Settlement Agreement. Kuhn ingsts this exception gpplies to her

10 Texas law, for example, has long held that “[o]ne who is induced by fraud to enter into a
contract has his choice of remedies. He may stand to the bargain and recover damages for the fraud, or
he may rescind the contract, and return the thing bought, and recelve back what he paid.” DallasFarm
Machinery Co. v. Reaves, 307 S.W.2d 233, 238-39 (Tex. 1957) (emphass added); see Hendon v.
Glover, 761 SW.2d 120, 122 (Tex. Ct. App. 1988) (“It is well settled that a party aggrieved by a
fraudulent transaction has dternate remedies and may ether rescind, or affirmthe transaction and recover
his damages. But he cannot do both; he cannot retain al the benefits of the transaction and escape al of
the obligations.”). By sating she has no quarrel with, and intends to retain, the Settlement benefits she
received, Kuhn has elected to “afirm the transaction” and remain bound by the Settlement Agreement.
Moreover, should Kuhn wish to tender back the benefits received under the Settlement Agreement and
rescind her agreement with Sulzer — on fraudulent inducement grounds or otherwise — this Court would
have exdusvejurisdiction over such aclam.

14
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because she did not receive EIF benefits, due to Jacks' latefiling of her EIF clam form. The EIF benefits
Kuhn did not receive, however, are benefits to which she dlams she was entitled — thisisthe very basis
for her mapracticedam againg Jacks. And it isundisputed that shewasentitled to (and received) APRS
and contingent attorney fee benefits. The exception in 815.3 referring to persons “ not entitled to benefits’
smply does not gpply to Kuhn.

Findly, Kuhn'sthird argument is as specious as the fird two. Kuhn asserts that, despite having
issued her subpoenae and requests for documents, she has not actudly sought to use the evidence she
seeksinher Texaslawsuit. Noting that 815.3 precludes“introduc[ing] or offer[ing]” evidenceof Settlement
Agreement terms and negatiations “inany judicid proceeding,” Kuhn arguesthis provisondoes not gpply.
But, as Kuhn wel knows, the only reason for seeking this evidence isto rdy onit, and Kuhn has even
explained to the Texas state court how sheintendsto rely on it to support her clams. To suggest she has
not sought and will not seek to rely on the discovery she seeksin a”judicid proceeding” is untenable.

Indeed, it is Kuhn'sin-court explanations regarding what she expects her requested discovery to
show thet this Court finds most troubling. The statements that Kuhn made to the Texas court to support
her discovery requests may be born of ample ignorance, and not willful dissembling, but the ultimate effect
of those statementsisto impugn the integrity of both the Settlement Agreement and this Court. When Kuhn
told the Texas judge that “ Mr. Jacks got 2.7 million of this $50 millionslush fund” because “[t]he fix was
in,” it isvirtualy impossible not to interpret this statement as an assartion that the undersigned was “in on
thefix.” AsthisCourt hasexplained (in awritten opinion that Kuhn has obvioudy reed), the Court oversaw
the parties’ months-long negotiation of the Settlement Agreement and thenheld amulti-witness, multi-day,

detailed “find farnesshearing” to ensure that al of the terms of the Settlement Agreement — including the
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setting asde of a maximum of $50 millionto pay commonbendfit attorney fees—wasfair, reasonable, and
adequate. Seegenerally Inre: Sulzer Hip Prosthesisand Knee ProsthesisLiab. Litig., 268 F.Supp.2d
907 (N.D. Ohio 2003), affirmed, 398 F.3d 778 (6™ Cir. 2005). Thefairness of the common benefit
attorney feeprovisons, in particular, was especialy ensured because the Settlement Agreement gave this
Court complete discretion on how much to award whom; there was no minimum award required (either
individudly or in toto), and the Court could (and did) deny completdly anaward to any givenattorney who
applied for one* To imply that this Court would gpprove a Settlement Agreement containing a “sush
fund” designed to benefit attorneys (and, thus, harm injured classmembers) isinsulting. And to urge that
this Court then actively entered a particular award out of this“dush fund” to “swing the ded” and buy off
an attorney iseven worse. Counsd for Kuhn may have meant his satements in the Texas courtroom to
besmirchonly Sulzer and Jacks, but counsdl can limit the effect of his mud-dinging only by pretending that
this Court’s widely-known and centrd role in giving find approva to the Settlement Agreement, and
entering common benefit fee awards, did not exi.

Infact, evena cursory examination of the facts shows Kuhn's statements cannot possibly betrue.
On Augud 1, 2002, this Court issued guiddines regarding what factors it would consder when it made
common bendfit fee awards. See docket no. 378. This date was more than two months after the May
15, 2002 opt out deadline. Thus, Jacks could not have known, before advisng Kuhn on whether to opt

out, the basis for any common benefit fee awvard he might receive from this Court, much less how much.

11 Of the 57 attorneys who applied for a common benefit attorney fee award, five received an
award of zero. Thetota of the Court’ s awards of common benefit attorney fees was about $43 million;
the remaining $7 million was gpplied first to adminigtrative expenses, and then to payment of residud
benefits to successful claimants. See docket no. 738.
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Jacks then submitted an applicationfor a common benefit attorney fee award of $136,400 — a fraction of
the $2.7 million this Court ultimately awarded him, and far lessthanmany other attorneys requested.’? At
the same time, other attorneys who applied for common bendfit attorney fee awards were awarded less
than requested, and even denied entirdy. Those attorneys who appeaed the amounts of the Court’s
awards did not succeed. In re: Sulzer Orthopedics, Inc., 398 F.3d 780 (6" Cir. 2005). Thesefacts
hardly suggest thet “the fix wasin.”

Moving past Kuhn's aspersions, the question becomes: Given that Kuhn agreed to be, and is,
bound by the Find Settlement Agreement and dl of its terms, what daims may Kuhn now pursue in Texas
state court, and what discovery may she obtain in her attempt to prove those clams? This Court agrees
with Sulzer and Jacks that Kuhn is entitled to pursue aclaim againgt Jacks for malpractice, premised on
Jacks falureto timdy file the EIF daim form.*® Sulzer and Jacks have suggested they believe, however,

that it would be appropriate for this Court to exercisejurisdictionover any suchdam, rather thanthe Texas

12 The $136,400 “lodestar amount claimed” by Jacks was|ower than 36 of the other 56 attorneys
who applied for common benefit attorney fee awards. The Court found 100% of this lodestar amount
reasonable, a conclusion it reached for only 24 of the 57 attorneys who applied. See docket no. 738,
atachment 1 (common benefit attorney fee award chart). Asthe Court explained at the time, one of the
important factors that helped determine Jacks award was his decision to forego collection from class
membersof atotd of over $1.65 million in contingent fees, to which he was otherwise entitled. The Sixth
Circuit Court of Appeds expliatly afirmed this Court’s consideration of an attorney’s “receipt of
contingency fees’ in its caculation of common benefit attorney fee awards. In re: Sulzer Orthopedics,
Inc., 398 F.3d 778, 780 (6™ Cir. 2005).

13 See Qulzer's reply (docket no. 2972) a 9 (“Kuhn origindly filed her lawslit as a Smple
negligence action based on Jacks' falure to file her EIF benefit form on time. Sulzer is not aware of
anything improper about suchadamand isnot attempting in any way to prevent Kuhn from moving
forward with that claim against Jacks”) (emphasis in origind); hearing tr. at 20 (*[Jacks has] stood
reedy, willing and able sncebefore this lawvsuit wasfiled to satisfy her damfor our falure to timdly file the
EIF clam, and stand ready, willing and able today to include interest and reasonable attorney’ sfees’).
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state court, because this Court retained “ continuing and exclusive jurisdiction over the Parties, induding
Sulzer, Sulzer AG, and the Class Members * * *, to administer, supervise, interpret, and enforce the
Settlement Agreement inaccordance withitsterms. . .." Injunction Order at 3. Sulzer and Jacks assert
that, if only to determine the damages Kuhn might be entitled to receive under her ample mapracticedam,
a fact-finder will have to “interpret the Settlement Agreement,” which is within this Court’s exclusve
jurisdiction.*

While Sulzer and Jackshave astrongargument, the Court isreluctant to restrict federa/state comity
any more than necessary.’® At thisjuncture, the Court concludes Kuhn should be permitted to pursue her
malpractice action againg Jacks in Texas state court; this Court must assume that the state court will

endeavor in good faith tolimit its own jurisdiction in accord with the requirements and restrictions set out

14 Specificdly, Jacks asserts that the maximum EIF award that Kuhn could have received, if her
damhad beentimdy filed, was $160,000. Kuhn respondsthat, had the EIF claim beentimely filed, Jacks
could have gppeded on the merits the Clams Adminigtrator’ s determinations that she was not entitled to
additiona EIF bendfit awards, and that she might have obtained the top EIF award of $800,000. Jacks
answers that, to resolve this argument, ajudge or jury will have to interpret the Settlement Agreement.

15 On the question of comity, it is notable that Kuhn doesnot argue that this Court has no authority
generdly to enjoin related sate court litigation. In fact, the Supreme Court has recently affirmed thet this
Court does have “the authority under the [All WritsAct, 28U.S.C. 81651(a)], to enjoinaparty to litigation
before it from prosecuting an actionin contravention of a settlement agreement over whichthe didtrict court
has retained jurisdiction” — athough this Court cannot use the All Writs Act as abasis for actudly taking
removd jurisdiction over the related sate court litigation itself, and dismissng it. Henson v. Ciba-Geigy
Corp., 261 F.3d 1065, 1068 (11" Cir. 2001), affirmed sub nom. Syngenta Crop Protection, Inc. v.
Henson, 537 U.S. 28 (2002).
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in this Order.’® Asfor the need to interpret the Settlement Agreement, the Court believes the parties have
received suffident interpretation, in the form of communications from the Clams Adminigtrator and the
Specid Master, and dso the plain wording of the CAPs and Settlement Agreement Annex |V, such that
additiond invocations of this Court’s jurisdiction should be unnecessary.

As noted, Kuhn originaly filed againgt Jacks only aclam for ample negligence, based on falure
to timdy file her clam for EIF benefits. Pursuant to such aclam, Kuhn could seek the equivdent of any
ElF benefits she would have received but for the late filing, reasonable interest fromthe date onwhichsuch
benefitslikdy would have been awarded, and, if permitted under Texaslaw, other compensatory damages
flowing directly from the late filing — for example, reasonable attorney fees incurred in pursuing the
equivdent of an EIF award. Kuhn is free to pursue that claim in Texas State court. However, Kuhn
amended her Texas lawauit to add dams for fraud, misrepresentation, breach of fiduciary duty, and
deceptive trade practices, pursuant to which she seeksin excess of $10 million in damages. The Court
concludes it must enjoin Kuhn from pursuing thesecdams. The common theme underlying these additiond
clamsisthat Jacks gave Kuhn incorrect or incompleteinformation about what the Settlement Agreement
sad, how it worked, whether it was fair, and what might happen if she opted out. Asan example, Kuhn

asserts Jacks misrepresented to her the likelihood of obtaining a“ better” settlement or verdict if she opted

16 If Kuhn's counsd continues to push for contravention of this Court’s Orders, however, the
Court may reconsider the jurisdictiond question, along with the question of contempt. See hearing tr. at
38 (“my firgt inclination would be to say that with [certain] limitations that [Ms.] Kuhn should be able to
pursue it in state court, but | have serious concerns about the fact that the plaintiff has gone sofar in Sate
court asto attack the underlying settlement inthis case, and infact hasrepresented to thisCourt that despite
clear effortsto do so that [she] has not done o, so the concern by Sulzer and Mr. Jacksthat there might
be an abuse of this Court'sordersif the Court dlows that claim to be pursued anywhere other than in this
jurisdiction isared posshility.”).
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out, when he sent her the following two written satements:

If too many people decide not to accept the settlement (that is, to “ opt out”), then
Sulzer has the right to back out. We should know by the end of May if the number of opt
outs will force Sulzer to walk away from the agreement. We have beentold that they will
back out unlessthereis* near unanimous’ acceptance. If the settlement fdls through, the
genera consensus is that Sulzer will take bankruptcy. We sincerely hope that doesn't
happen. Based on our experience in the Dow Corning breast implant bankruptcy, where
our dients, whose suits were filed as much as ten years ago, have yet to receive a penny
(and won't for at least another year), we know that asimperfect asit is, this settlement is
the better dternative by far.

Letter from Jacks “To Our Sulzer Clients” at 3 (March 5, 2002).
Wemust reiterate that Sulzer has indicated repeatedly itsintent to file bankruptcy
if daimants opt out and attempt to pursue their cases through the courts. We remain
convinced that they will do so. Anyone contemplating opting out should know that our

research convinces us that it will be extremdy difficult, if not impossible, to collect any
subgtantia judgment outside the settlement for the following reasons.

* % %

In summary, the amount of money committed to the Settlement, over one hillion

dollars, exceeds the totd insurance and assets that will in dl likdihood be available from

the combined Sulzer entities. We therefore make the recommendation to you, and to al

of our clients, that you participate in the Settlement.
Letter from Jacks to the Kuhns at 1-2 (April 3, 2002). Kuhn ingists that she be allowed to pursue
discovery to showthat, infact, Sulzer was not close to bankruptcy, that anindependent settlement outside
of the class Settlement Agreement was both possible and collectible, and that Jacks recommended
participationinthe class Settlement Agreement only so he could obtain a common benefit fee award from
the $50 million “dush fund.”

To assart that Jacks above-quoted statements are fraudulent misrepresentations, however, is to

disagree completely with both the reasoning and the ultimate conclusions of this Court that: (1) the

Settlement Agreement wasfair, adequate, and reasonable, and (2) the notice givento class membersfairly
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apprised them of the terms of the Settlement Agreement.” The Court did not reach these conclusions
lightly. Asto thefarnessand reasonableness of the Settlement Agreement, for example, before the parties
negotiated ther fina settlement, the Court authorized, and plaintiffs counsd engaged in, substantid, far-
reaching discovery regarding the finanad status and wherewithd of al of the Sulzer-related entities, the
availability of insurance proceeds or other assets to satidfy the clams of injured class members, and the
likelihood of obtaining any rdlief againg the foreign Sulzer entities. At the find fairnesshearing, the Court
then received evidence on these points, both by way of live tesimony and in the form of voluminous
documents, declarations, and deposition transcripts. Based on this information, the Court made specific
findingsregarding the extremely low likelihood that a better resolutionmight be available to the many Sulzer
camants. For example, the Court noted that “[a] large number of attorneys and witnesses representing
disparate interests dl averred they believe the Settlement Agreement has extracted from the defendants
closeto the best terms possible without forcing the defendants into bankruptcy — an aternative that al fdt
would be disastrous for the Class. Onewitness—who had earlier opposed both national classcertification
and the terms of the first proposed settlement agreement — summed up when he testified he believes the
current Settlement Agreement is*the best opportunity for the most people to recover the most money the

soonest.”” Inre: Inter-Op Hip Prosthesis Product Liab. Litig., 2002 WL 1359693 at *1 (N.D. Ohio

17" See docket no. 244 (approving the formof the proposed Find Notice of Settlement); see also
Fina Noticeat 15 (explaining to class membersthat “The Settlement aso providesfor a separate Common
Benefits Fund from which [various] attorneys will be compensated for ther efforts. Specificdly, the
Settlement provides for a Common Benefit fee not to exceed Fifty Million Dallars ($50,000,000.00) and
expenses not to exceed SevenMillionFve Hundred Thousand Dallars ($7,500,000.00). Class Counsel
and individual plaintiff’s counsd that did work for the benefit of the Class may apply to the Court
for anaward of attorney feesand expensesfromthis fund. These attorney feeswill not reduce any benefits
provided to Class Members under the Settlement.”) (emphasis added).
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May 8, 2002). One reason that the Settlement Agreement was atractive to the plaintiff class was that,
“dthough no plantiff had yet succeeded at obtaining jurisdiction over the [foreign] ‘ great-grandparent
company,” Sulzer AG, the plaintiffs obtained a settlement commitment from Sulzer AG of $50 millionin
cashand over 480,000 shares of Sulzer Medicastock.” Inre: Sulzer, 268 F.Supp.2d at 917. The Court
further summearized:

By the time of the Find FairnessHearing, counsdl for plaintiffs (bothwithin and without the

MDL) were virtudly unanimous that, in fact, the defendantswere paying as much as they

could to the plaintiff class to resolve the litigation. Indeed the Court concluded that “the

szeable and detailed record compiled by the parties compel's the concluson that this

settlement represents an eminently far and reasonable resolution for the entire Plaintiff

Class” [Inre Sulzer, 2002 WL 1359693 a * 1] (emphasisin origina).

Not only is the amount of recovery of greet vaue to the class, it isfair to say that

the most Sgnificant benefit to the dassis any “ settlement of this litigation for areasonable

amount,” especidly given the advanced average age of the class. Telectronics, 137

F.Supp.2d at 1042. At times, this Court acted as a mediator during the parties

negotiations, so the Court has persona knowledge of how close one or more of the Sulzer

defendants came to declaring bankruptcy — very. Other medica device companiesinthe

same circumstances have been forced into bankruptcy, thereby causing great delay in

recovery of any money at dl to any plantiff. See, e.g., Inre Dow Corning Corp., 86

F.3d 482, 485-86 (6™ Cir. 1996).

Inre: Sulzer, 268 F.Supp.2d at 931 (parenthetical and footnote omitted).

Of course, the time for gppeding these determinations to the Sixth Circuit is long past, and Kuhn
may not collaterdly attack this Court's conclusonsina Texasstate court. Seelnre: Sulzer Orthopedics
and Knee ProsthesisProds. Liab. Litig., 399 F.3d 816, 817 (6™ Cir. 2005) (dismissing as untimely an
appeal by a non-opt-out class member who chalenged the Settlement Agreement provisions regarding
common bendfit fee awards). Further, as provided in 815.3 of the Settlement Agreement, Kuhn earlier
agreed that she would not rely upon precisdly that evidencewnhichshe now ingsts she needsto pursue these

additiond clams. Accordingly, the Court must conclude that Kuhn cannot prosecutein Texas state court
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her dams againg Jacks for fraud, misrepresentation, breach of fiduciary duty, and deceptive trade
practices, because to do so would: (1) be tantamount to anappeal of this Court’s earlier Orders; and (2)

be in breach of §815.3 of the Settlement Agreement.

V. Conclusion.

The Court concludes that Sulzer's and Jacks motions for permanent injunctive relief must be
granted, as follows. Pursuant to the Court’s Injunction Order, the Settlement Agreement, and the All
Writs Act, 28 U.S.C. 81651(a), Kuhn is hereby permanently enjoined from pursuing clams for fraud,
misrepresentation, breach of fiduciary duty, deceptive trade practices, or Smilar lega theories againgt
Jacks, whether in connectionwithher exising Texaslawauit or any other lawsuit. Further, Kuhnisenjoined
fromchdlenging(whether directly or indirectly) inher Texaslawsuit or any other lawsuit, and from pursuing
discovery regarding: (1) the propriety of, basis for, or amount of any common benefit fee awards; (2) the
adequacy of Notice to class members of the terms of the Settlement Agreement; and (3) the fairness,
adequacy, or reasonableness of any provison contained in the Settlement Agreement.

Kuhn may, as noted, pursue a negligence clam in Texas sate court for damages flowing directly
fromthefalureto timdy file her gpplicationfor EIF benefits, subject to the limitations set forthinthis Order.

IT 1SSO ORDERED.

gKathleen M. O’Malley

KATHLEEN McDONALD O'MALLEY
UNITED STATESDISTRICT JUDGE

DATED: October 18, 2005
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