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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

BILL WILSON, ) CASE NO. 1:04CV1978
)
Plaintiff, )
)
VS. ) Judge John M. Manos
)
JOSEPH OLIVER, €t. al., )
)
Defendants. ) MEMORANDUM OF OPINION

On September 30, 2004, Bill Wilson (“Plaintiff”) filed the above-captioned caseraisng a
Bivens daim' againgt Specid Agents (“SA”) Joseph Oliver, Tim Riley, and Mark Behar, the Bureau of
Alcohol, Tobacco, Firearms and Explosves (“ATF’), and the Federd Bureau of Investigation (“FBI”);
and aclaim under the Federa Torts Clam Act (“FTCA”), 28 U.S.C. 8 1346(b), against the United
States (collectively, the “Defendants’). He is dleging that the Defendants violated his Fourth

Amendment rights.

! The Paintiff repeatedly refersto his Bivens claim as one brought pursuant to 42 U.S.C.
§1983. (Docket No. 1, at 1 23; Docket No 23, at 8.) However, § 1983 only
prescribes state action and does not govern the conduct of federal agents acting under
the color of federd law. Thus, the Court will construe any dleged 81983 clamas
one brought pursuant to Bivens v. Six Unknown Named Agents of Fed. Bureau of
Narcotics, 403 U.S. 388 (1971).
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On May 12, 2005, the Defendants filed a Motion for Summary Judgment. (Docket No. 20.)
On August 9, 2005, Plaintiff filed an oppodtion brief. (Docket No. 23.) On August 22, 2005, the
Defendants filed areply. (Docket No. 25.)

For the following reasons, the Mation for Summary Judgment isGRANTED.

I. BACKGROUND

On May 25, 2002, Plaintiff was arrested by Cleveland Police officers after a high-speed car
chase. (Defendants Ex. 1 “Behar Affidavit,"at §3) At thetime of his arrest, he and severd other
suspects were dressed in black fatigues, and were in possession of two semi-automeatic pistols, a 12-
gauge short barrel shotgun, a military-style K-bar knife, ski masks and gloves, two-way radios,
marijuana, and literature from the New Black Panther Party. 1d. a § 7. The officerslearned that he
and the other suspects were attempting to rob the house of alocal drug deder. Id. at 4. When
questioned however, he maintained that he was working undercover for the FBI.  (Plaintiff SEx. 1
“Wilson Affidavit,” at 1 1; Defendants Ex. 2 “Oliver Affidavit,” a 17.)

According to Plaintiff, approximately three weeks prior to the attempted robbery, he informed
SA Joseph Oliver that the Black Rangers planned to rob the house of alocal drug dedler in order to
finance ther activities. (Wilson Affidavit, a 4.) Allegedly, SA Oliver advised him to * continue [hig]
association with the group, and to keep [SA Oliver] informed.” 1d. The night before the attempted
robbery, Plantiff left two phone messages with SA Oliver and SA Tim Riley. According to Plantiff, the
message left for SA Oliver indicated that a robbery was planned for the following evening. 1d. at 6.
According to SA Oliver and SA Riley, neither message mentioned the attempted robbery. (Oliver

Affidavit, & 1 8; Defendants Ex. 3 “Riley Affidavit,” at 1 13.)
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After the arrest, a Cleveland Police officer contacted SA Oliver to confirm Plantiff’'sroleasa
paid FBI informant. (Oliver Affidavit, a 7.) SA Oliver informed the officer that Plaintiff was not
working in any capacity for the FBI in which arobbery was planned, staged, or approved. Id.

Plaintiff was then interviewed by Officer Phillip Habeeb and SA Mark Behar. (Behar Affidavit,
a 13-5.) Heinformed them that the purpose of the attempted robbery wasto sted cocaine,
marijuana, and money. Id. a 5. He dso stated that he and his accomplices were members of the
Black Stone Rangers, alocal street gang affiliated with the New Black Panther Party. Id.. He
maintained however, that he had infiltrated the gang as apaid FBI informant and that by participating in
the attempted robbery, he was smply gathering information. 1d.

SA Behar contacted SA Riley to discussthe case. Id. a 16. SA Riley informed SA Behar
that dthough Plaintiff had provided information in the past, the attempted robbery was not part of an
undercover operation. (Behar Affidavit, at 1 6; Riley Affidavit, a 1 15.) Based on the foregoing
information and on May 28, 2005, SA Behar obtained and executed awarrant for Plaintiff’s arrest.
(Behar Affidavit, at 18.)

The Plaintiff wasindicted by agrand jury for violating 18 U.S.C. § 922(g)(2) (felonin
possession of afirearm); 18 U.S.C. 8§ 924(c) (possesson of afirearm in relation to a drug trafficking
crime); 21 U.S.C. § 841(a)(1) (possession with intent to distribute a controlled substance); and 26
U.S.C. 8 5861(d) (possession of an unregistered firearm). Id. at  10.

In duly, 2002, Plantiff met with his attorney, SA Oliver, and Assstant United States
Attorney Nancy Kdley. (Oliver Affidavit, at 19.) According to SA Oliver, Plaintiff admitted that he

had participated in planning and executing the attempted robbery without authorization of the FBI. 1d.
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According to Plaintiff, SA Oliver “refusad to deny that he hed received al of the foregoing information.”
(Wilson Affidavit, at 112.)

In duly, 2002, SA Behar met with SA Oliver to discussthe case. (Behar Affidavit, at 112.)
SA Oliver confirmed that he was unaware of any plan to commit the robbery and that Plaintiff was
never authorized to engage in any illegd activity. (Behar Affidavit, at 1 12; Oliver Affidavit, a 1/ 8.)
According to SA Oliver, if ahome invason had been authorized, surveillance teams would have been
present to monitor Plaintiff’ s movements. (Oliver Affidavit, a 1 8.)

On December 9, 2002, the United States Attorney’s Office for the Northern Didtrict of Ohio
dismissed the indictment againgt Plaintiff pursuant to Rule 48(a). (Defendants Ex. 4.) Hewas
subsequently released from jail. (Defendants Ex. 5.) He adleges that the indictment was dismissed
because the United States Attorney’ s Office confirmed hisrole as a paid FBI informant. (Wilson
Affidavit, at 113.)

On Augugt, 15, 2003, Plaintiff filed an FTCA adminidrative clam againg the ATF and the FBI.
(Complaint, a 19.) On April 1, 2004, hisclaim was denied. Id. On September 30, 2004, he filed the
above-captioned case dleging Bivens and FTCA damsfor violation of his Fourth Amendment rights.
(Docket No. 1.) He seeks $1,000,000 in compensatory damages, $250,000 in punitive damages, and
reasonable attorney’ s fees and codts.

[I. STANDARD OF REVIEW

Summary judgment is gppropriate where “the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine

issue as to any materid fact and that the moving party is entitled to judgment as a matter of law.” Fed.
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R. Civ. P. 56(c).
The party moving for summary judgment has the initid burden to either (1) present affirmative

evidence negating an eement of the non-movant’s clam or (2) demondgtrate “an absence of evidenceto

support the non-moving party’scase.” Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). Once
that burden is met, the non-movant must set forth sufficient evidence to creete a genuine issue of

materid fact. Klepper v. Firs Am. Bank, 916 F.2d 337, 342 (6™ Cir. 1990). To avoid summary

judgment, the non-movant must “make a showing sufficient to establish the existence of an dement
essentid to the party’ s case, and on which that party will bear the burden of proof at trid.” Celotex,
477 U.S. at 322.

All reasonable factua inferences must be drawn in favor of the non-movant. Humenny v.
Genex Corp., 390 F.3d 901, 904 (6™ Cir. 2004) (diting Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986)). However, “the mere existence of some aleged factual disputes
between the parties will not defeat an otherwise properly supported motion for summary judgment.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). Indeed, “[a] mere scintilla of

evidence isinaufficient; rather there must be evidence on which the jury could reasonably find for the
non-movant.” Humenny, 390 F.3d a 904 (interna quotation omitted).
[11.  LAW AND ANALYSIS
A. DefendantsFBI and ATF
Maintiff dleges Bivens and FTCA dams againg Defendants FBI and ATF for violating his
Fourth Amendment rights. However, the Supreme Court has held that a Bivens dam can only be

dleged againg individud federa agents, not federdl agencies. EDIC v. Meyer, 510 U.S. 471, 486
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(1994); see dso Shaner v. United States, 976 F.2d 990, 994 (6™ Cir. 1992). Moreover, the Sixth

Circuit has stated that federa agencies cannot be sued under the FTCA. See Chomic v. United States,

377 F.3d 607, 608 (6™ Cir. 2004). Indeed, the only proper defendant in an FTCA suit is the United

States. Allgeier v. United States, 909 F.2d 869, 871 (6™ Cir. 1990). Because neither a Bivens nor an

FTCA clam can be dleged againgt afederd agency, the motion for summary judgment, with repect to
Defendants FBI and ATF, is granted.?

B. Defendant Behar

Fantiff adleges a Bivens dam againgt Defendant Behar for bringing fdse charges againg himin
violaion of the Fourth Amendment. (Complaint, at §13.) In short, he argues that his status as a paid
FBI informant negates a finding of probable cause that he had committed an offense. Defendant Behar

assarts the defense of qudified immunity. See Butz v. Economuou, 438 U.S. 478, 506-08 (1978)

(permitting the defense in a Bivens-type suit). Government officids performing discretionary functions
are shidded from ligbility unless their conduct violates clearly established statutory or condtitutional

rights of which a reasonable person would have known. Harlow v. Fitzgerad, 457 U.S. 800, 818

(1982); Garviev. Jackson, 845 F.2d 647, 649 (6™ Cir. 1988.). The Sixth Circuit applies athree-step

andydsin determining whether qudified immunity exists. Firg, the court determines whether, viewing
the evidencein light most favorable to the plaintiff, a condtitutiond violation has occurred. Second, the
violation must have involved a clearly established congtitutiond right of which a reasonable person

would have known. Findly, the officia’ s conduct must be objectively unreasonable in light of the

2 Faintiff does not even pursue these clamsin his opposition brief.
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dearly established condtitutiond right. Dean v. Byerley, 354 F.3d 540, 557 (6™ Cir. 2004). If no

condtitutional violation has occurred, no further review is necessary. Saucier v. Katz, 533 U.S. 194,
201 (2001).
An arrest based on probable cause does not violate the Fourth Amendment. See Michigan v.

Defillippo, 443 U.S. 31, 36 (1979); Crockett v. Cumberland College, 316 F.3d 571, 580 (6" Cir.

2003). Probable cause exists when there are “facts and circumstances within the officer’ s knowledge
aufficient to warrant a prudent person, or one of reasonable caution, in believing, in the circumstances
shown, that the suspect has committed, is committing or is about to commit an offense” Crockett, 316
F.3d at 580 (quoting DeFillippo, 443 U.S. at 37). Thus, the sole issue, with respect to SA Behar, is
whether probable cause existed to charge Plaintiff with various drug and firearm offenses.

Here, probable cause existed. At the time of the arrest, SA Behar had knowledge of the
following facts

1. Haintiff was involved in a high speed car chase with Cleveland police officers.

2. When arrested by Cleveland Police officers, he was wearing a ski mask, black fatigues,
and had black glovesin his possession.

3. Also found was a short barrel shotgun, two semi-automatic pistols, two-way radios, a
knife, asmdl bag of marijuana, black gloves, and ski masks.

4. A co-conspirator admitted that he, the Plaintiff, and four others planned to rob aloca
drug deder dleged to have three kilos of cocaine, three to four pounds of marijuana,
and more than $30,000. If the drug dedler made a fadse move, the plan wasto kill him.

(Defendants Ex. 1-B.) Plantiff does not dispute these facts, which are more than sufficient to establish
probable cause. Rather, he argues that because his conduct was alegedly authorized by the FBI, SA

Behar lacked probable cause to file charges. However, both SA Riley and SA Oliver informed SA
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Behar that the attempted robbery was not authorized by the FBI. (Behar Affidavit, a 1 6; Riley
Affidavit, & 1 15). Itiscertainly reasonable for SA Behar to rey on statements made by his fellow
officers. See Bennett v. City of Eagtpointe, 410 F.3d 810, 830 (6™ Cir. 2005). Even assuming that
SA Oliver and SA Riley lied about whether they authorized the attempted robbery, that fact would not
establish liability against SA Behar. Accordingly, based on the facts reasonably relied upon by SA
Behar, probable cause existed to charge Plaintiff and thus, no Fourth Amendment violation occurred.

DeFllippo, 443 U.S. at 36; Crockett, 316 F.3d at 580. Heisentitled to qudified immunity. Saucier,

533 U.S. a 201. The motion for summary judgment, with respect to SA Behar, is granted.

C. Defendant Riley

Haintiff aleges aBivens clam againg Defendant Riley for denying the fact that he was working
as apad informant when he attempted the robbery. According to Plaintiff, this denia led to hisarrest
and six-month detention in violation of the Fourth Amendment.®> However, the issue is not whether
Faintiff was a paid informant; the issue is whether Plaintiff, as a paid informant, was authorized by SA
Riley to participate in the attempted robbery.

Defendant Riley raises the defense of qudified immunity. Thus, the Court’ sfirgt inquiry is

whether a condtitutiond violation has occurred. Saucier, 533 U.S. at 201. It is not clear whether

Haintiff has sufficiently aleged a Fourth Amendment violation against SA Riley because he never dleges

3 For the firgt time, Plaintiff aso raises, in his opposition brief, a Fourteenth Amendment
clam pursuant to Brady v. Maryland, 373 U.S. 83 (1963). Notwithstanding the fact
that the Fourteenth Amendment does not apply to federal actors, see Newsome v.
EEQC, 373 F.3d 227, 232 (5™ Cir. 2003), the Court will not entertain new causes of
action not raised in the complaint.
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that SA Riley searched his home or seized his person.

However, even if this could be construed as a Fourth Amendment violation, the undisputed
facts show that Plaintiff was not authorized by SA Riley to participate in the attempted robbery.
Indeed, Plaintiff does not even mention SA Riley in his affidavit or oppogtion brief. Nor does he dlege
that SA Riley knew about the attempted robbery. In fact, the only evidence that implicates SA Riley
comes from SA Riley’s own affidavit where he indicates that Plantiff |eft him a phone message. (Riley
Affidavit, & 113.) Obvioudy, leaving a message with a pecid agent the night before engaging in illegd
conduct, standing alone, cannot congtitute authorization to commit acrime. Moreover, SA Riley
afirmatively denies having authorized Plantiff to engagein any illegd conduct. (Riley Affidavit, 1 15.)
Severa eectronic communications between SA Riley and FBI Headquartersindicate that SA Riley
informed Plaintiff on severd occasions that he was not permitted to engage in any unlawful activity.
(Riley Affidavit, a 7-18.) Because Plantiff does not dlege anything to the contrary, no condtitutiona
violation has occurred, SA Riley is entitled to qudified immunity, and the motion for summary judgment,
with respect to him, isgranted. Saucier, 533 U.S. at 201.

D. Defendant Oliver

Haintiff aleges aBivens clam againg Defendant Oliver for denying the fact that he was
working as a paid informant when he attempted the robbery. According to Plaintiff, thisdenid led to
his arrest and sx-month detention in violation of the Fourth Amendment. Again, the issue iswhether
Faintiff, as a paid informant, was authorized by SA Oliver to participate in the attempted robbery.

Defendant Oliver raises the defense of quaified immunity. Thus, the Court’ sfirgt inquiry is

whether a condtitutiond violation has occurred. Saucier, 533 U.S. at 201. It is not clear whether
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Haintiff has sufficiently aleged a Fourth Amendment violation againgt SA Oliver because he never
alegesthat SA Oliver searched his home or seized his person.

However, even if this could be congtrued as a Fourth Amendment violation, the undisputed
facts show that Plaintiff was not authorized by SA Oliver to participate in the attempted robbery.
Plaintiff attemptsto create a genuine issue of materid fact by referencing four satementsiin his affidavit.*
Firdt, he states that he was assured by SA Oliver that “my activities were sanctioned.” (Wilson
Affidavit, & 13.) However, this statement does not specify exactly what activities were sanctioned nor
whether SA Oliver specificaly sanctioned illegd activities. If, in fact, dl of his activities with the Black
Panthers were sanctioned, as Plaintiff suggests, then he would have been free to commit murder, rape,
and robbery dl without consequence. Nothing in this statement suggests that he was specificaly
authorized to participate in the attempted robbery.

Second, Plaintiff statesthat he told SA Oliver about the attempted robbery and “was advised ...
to continue my association with the group, and to keep him informed.” 1d. & 4. Agan, nothing in this
satement congtitutes authorization to participate in the attempted robbery.

Third, Plantiff states that he left a phone message with SA Oliver the night before the attempted

4 Paintiff aso pointsto an affidavit filed by Michadl Bearden that dates.

Agent [Chriging] Oliver told meto ‘let him (Bill Wilson) know thet | am
doing everything | can to hdp him.” | took this to mean that since Mr.
Wilson was working with FBI agents at the time of his arrest, that Agent
Oliver fdt respongible that Bill Wilson was incarcerated, without cause.

(Plaintiff sEx. 2, “Bearden Affidavit,” a 7.) The Court will not consgder such
statements that are both hearsay and based on speculation.
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robbery. Id. a 6. Agan, leaving a message with a pecid agent the night before engaging inillegd
conduct, standing aone, cannot congtitute authorization to commit acrime.

Findly, Plantiff states that during a meeting with his atorney, SA Oliver, and the U.S. Attorney,
“[SA Oliver] refused to deny that he had received dl of the foregoing information.” Id. at 12. Itis
unclear what “foregoing information” Plaintiff isreferring to in thislast satement. If heisreferring to the
phone message he left SA Oliver, the Court has dready held that leaving a phone message with a
specia agent does not condtitute authority to commit the crime. Regardless, nothing in this statement
suggests that Plaintiff was authorized to commit acrime,

Because SA Oliver affirmatively denies authorizing Plaintiff to participate in the attempted
robbery, (Oliver Affidavit, at 1/ 6,) and because Plaintiff does not specificdly alege anything to the
contrary, no condtitutiond violation has occurred, SA Oliver is entitled to qudified immunity, and the
moation for summary judgment, with repect to him, isgranted. Saucier, 533 U.S. at 201.

E. Defendant United States

Fantiff dlegesan FTCA dam againg the United States for violating his Fourth Amendment
rights. The FTCA provides alimited walver of sovereign immunity for tort clams againg the United
States “in the same manner and to the same extent as a private individua under like circumstances.”
Chomic, 377 F.3d at 609. In other words, sovereign immunity is waived only “to the extent that Sate-
law would impose ligbility on a private individua in Smilar circumgtances.” 1d. (quoting Young v.
United States, 71 F.3d 1238, 1241 (6" Cir. 1995)). Thus, the FTCA does not waive sovereign
immunity for conditutiond violations. See Meyer, 510 U.S. a 478. Here, because Plaintiff 3alegesa

Fourth Amendment violation, as opposed to a sate-based claim, his FTCA clam lacks merit. Id. In
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his oppostion brief, he attempts to thwart this outcome by raising, for the first time, amalicious
prosecution clam. Again, the Court will not entertain new causes of action not raised in the complaint.
The motion for summary judgment, with respect to the United States, is granted.
V. CONCLUSON
For the foregoing reasons, the Maotion for Summary Judgment is GRANTED. Each party
to bear its own costs.

ITISSO ORDERED

Date: October 12, 2005 /9 John M. Manos
UNITED STATESDISTRICT JUDGE

-12-




		Superintendent of Documents
	2012-01-03T20:37:16-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




