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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

THEODOROS GEORGE DI MOPOULGS,
Plaintiff,

Cvil Action
No. C-07-127

V.

ALBERT W LEY BLAKEWAY, ACTI NG
DI STRI CT DI RECTOR FOR THE

Cl TI ZENSHI P AND | MM GRATI ON
SERVI CES, et al.,

Def endant s.

wn W W DN LN LN LD LD LN DN LN

ORDER

On this day came on to be considered the notion of Defendants
Al bert WIley Blakeway, Emlio T. Gonzalez, M chael Chertoff,
Al berto Gonzales, United States Citizenship and Immgration
Services (“USCIS"), and the United States Departnment of Honel and
Security (together, “Defendants”) to dismss Plaintiff’s Conpl aint
and Application for Naturalization under 8 U S . C. § 1447(b),
pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6)
(D.E. 5). For the reasons set forth bel ow, Defendants’ notion to
di sm ss is hereby DEN ED.

I. Factual and Procedural Background

Plaintiff Theodoros George Dinopoulos was admtted to
permanent residence in the United States on January 31, 1977.
(Conplaint, 1 1). M. D nopoulos resides in Corpus Christi, Texas,
where he owns several |ocal businesses. (Compl aint, Y 29).

In 1979, M. D nopoulos was indicted in a three-count
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i ndictment alleging a violation of RICO RICO conspiracy, and that
M . Di nopoul os conducted an illegal ganbling business. (Id., 1
21). WM. Dinopoul os was acquitted on the RI CO conspiracy count but
was convicted for violation of RICO 18 U S.C. § 1962(c), and for
conducting an illegal ganbling business. (1d.). On January 9,

1980, M. Dinopoul os recei ved a suspended sentence and five years’

probation for each of the two counts, to run concurrently. (lLd.,

1 22). M. D nopoulos also paid a $500 fine. (Ld.).

On July 27, 2004, M. D nopoulos filed an application for
naturalization as a United States citizen (Form N-400). (ld., ¢
3). M. Dinopoul os’ naturalization application was received by
USCI S on August 2, 2004. (Mdtion to Dismss, p. 2). Wth regard
to his naturalization application, M. D nopoul os was exam ned by
USCI S on Novenber 19, 2004. (Conplaint, § 4). He was called back
for a subsequent exam nation on My 2, 2005. (Ld.). At M.
D nmopoul os’ second exam nation before USCIS, he was served with a
Notice to Appear before the Immgration Court for renoval
proceedi ngs. (Id., T 42). The Notice to Appear referenced M.
Di nopoul os’ 1980 RI CO conviction and all eged that M. Di nopoul 0os is
subject to renoval fromthe United States pursuant to 8 U S.C. 8§

1227(a)(2) (A (iii).* The first hearing before the Immigration

'8 U S.C. 8§ 1227(a)(2)(A)(iii) states that “[a]ny alien who is
convicted of an aggravated felony at any tine after adm ssion is
deportable.” The Notice to Appear alleges that after M.
D nopoul os was admtted for permanent residence, he was convicted
of an aggravated felony as defined in 8 U S.C. 8§ 1101(a)(43)(J).
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Court regarding the renoval proceedings was held on February 14,
2006. (Id., ¥ 43). Renopval proceedings are currently ongoi ng.
On Novenber 17, 2006, M. Dinopoulos filed the instant case in
the United States District Court for the Western District of Texas,
San Antonio Division. M. Dinopoul os clainmedthat since Defendants
had not acted on his naturalization application within 120 days of
his first examnation by USCIS, that the Court obtained
jurisdiction over M. Dinopoulos’ naturalization application
pursuant to 8 U.S.C. § 1447(b).? The statute states that if there
IS no determnation on an applicant’s naturalization application
within 120 days after the applicant’s agency exam nation, “the
applicant may apply to the United States district court ... for a
hearing on the matter. Such court has jurisdiction over the matter
and may either determne the matter or remand the matter, wth
appropriate instructions, to the Service to determne the matter.”

8 US C § 1447(b). Plaintiff argues that since his initial

(Conpl aint, § 45). That statute defines an “aggravated fel ony” as
i ncluding a RICO of fense for which a sentence of one year or nore
I nprisonment may be inposed. 8 U.S.C. 9§ 1101(a)(43)(J).

*On February 1, 2007, M. Di nopoul os filed a notion to transfer
the case to the United States District Court for the Southern
District of Texas, Corpus Christi Division. M. Dinopoulos filed
the notion to transfer pursuant to 8 U.S.C. § 1447(b), which states
that an applicant may bring an action in “the United States
district court for the district in which the applicant resides”.
M. Di nopoul os resides in Corpus Christi, Texas. On February 27,
2007, the United States District Court for the Western District of
Texas, Judge Olando Garcia, granted M. D nopoulos’ notion to
transfer, and the case was transferred tothis Court on March 15,
2007 (D.E. 24).
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exam nation took place on Novenber 19, 2004, and USC S still had
not acted as of Novenber 17, 2006, that over 120 days had passed
and Plaintiff was entitled to invoke the Court’s jurisdiction
pursuant to 8 U.S.C. § 1447(b).

On Novenber 30, 2006, |ess than two weeks after M. Di nopoul os
filed his Conplaint (D.E. 1), USCIS denied M. D nopoul os’
application for naturalization. (Motion to Dismss, Exh. 1,
Deci sion on Application for Naturalization).

On January 22, 2007, Defendants filed their notion to dism ss
M . D nmopoul os’ Conpl aint. Defendants advance the follow ng three
argunents in their nmotion to dismss: (1) that M. D nopoul os’
Complaint is noot, since USCIS did act on M. D nopoul os’
naturalization application on Novenber 30, 2006; (2) that M.
D nopoul os did not exhaust required adm nistrative renedies; and
(3) that the Court does not have jurisdiction to consider M.
Di nopoul os’ naturalization application while renoval proceedings
are pending, pursuant to 8 U S . C § 1429. These arguments are
addressed bel ow.

II. Discussion

A. Standard for 12 (b) (1) Motions to Dismiss

“Motions filed under Rule 12(b)(1) of the Federal Rules of
Cvil Procedure allow a party to challenge the subject matter

jurisdiction of the district court to hear a case.” Ranming v.

United States, 281 F.3d 158, 161 (5th Cr. 2001); see also Fed. R
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Gv. P. 12(b)(1). A court may find lack of subject matter
jurisdiction “on any one of three separate bases: (1) the conpl ai nt
al one; (2) the conpl ai nt suppl enent ed by undi sputed facts evi denced
in the record; or (3) the conplaint supplenmented by undi sputed
facts plus the court's resolution of di sputed facts."

Barrera- Montenegro v. United States, 74 F.3d 657, 659 (5th Gr.

1996) (internal citations omtted). “The burden of proof for a
Rule 12(b)(1) notion to dismss is on the party asserting

jurisdiction.” Ramm ng, 281 F.3d at 161; see also MDaniel v.

United States, 899 F.Supp. 305, 307 (E.D. Tex. 1995) (“On a

12(b) (1) notion, challenging the jurisdiction of the court, the

burden lies with the party invoking the court's jurisdiction”).
“A notion under 12(b)(1) should be granted only if it appears

certain that the plaintiff cannot prove any set of facts in support

of his claimthat would entitle himto relief.” Hone Buil ders

Ass'n of Mssissippi, Inc. v. Cty of Mdison, Mss., 143 F.3d

1006, 1010 (5th Gr. 1998); see also Trans-Serve, Inc. v. United

States, 2003 W. 23269560, *2 (WD. La. 2003) (“Utinmately, a notion
to dismiss for lack of subject nmatter jurisdiction should be
granted only if it appears certain that the plaintiff cannot prove
any set of facts in support of his claim that would entitle
plaintiff torelief.”).

B. Standard for 12 (b) (6) Motions to Dismiss

Rule 12(b)(6) “[motions to dismss are viewed with disfavor
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and are rarely granted.” Test Masters Educ. Services, Inc. V.

Singh, 428 F. 3d 559, 570 (5th Gr. 2005); Lowey v. Texas A&M Uni v.

Sys., 117 F.3d 242, 247 (5th CGr. 1997). In analyzing a Rule
12(b)(6) motion to dismiss, “[t]he conplaint nmust be liberally
construed in favor of the plaintiff, and all facts pleaded in the

conpl ai nt rmust be taken as true.” Beanal v. Freeport-MMran, Inc.,

197 F.3d 161, 164 (5th GCr. 1999). The Court rmnust also draw all
reasonabl e inferences fromthose facts in the plaintiff’s favor.

See Lovick v. Rtenoney Ltd., 378 F.3d 433, 437 (5th Cr. 2004).

Di smissal is proper only where, viewing the facts in the |Iight nost
favorable to the plaintiff, “it appears beyond doubt that [the
plaintiff] can prove no set of facts in support of [its] claim

which would entitle [it] to relief.” Canpbell v. Gty of San

Antoni o, 43 F.3d 973, 975 (5th Gir. 1995); Lowey, 117 F.3d at 247
(stating that “[t]he question therefore is whether in the |ight
nost favorable to the plaintiff and with every doubt resolved in
his behal f, the conplaint states any valid claimfor relief”).

C. Case is Not Moot

As not ed above, Defendants argue that M. D nopoul os’ case is
noot because USCIS did act on M. D nopoulos’ naturalization
application, although they did not act until after M. D nopol ous
filed his Conplaint in federal court pursuant to 8 US C 8§
1447(b). (Motion to Dismss, pp. 5-7). M. D nopoul os argues that

once he filed his Conplaint, USCI S was stripped of its jurisdiction
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to act on M. Dinopoul os’ naturalization application, accordingly
USCI S coul d not have effectively denied his application on Novenber
30, 2006. (Plaintiff’s Response, pp. 4-6).

Per 8§ 1447(b), when an applicant’s naturalization application
has not been decided within 120 days of his exam nation pursuant to
8 US.C. 81446, a district court may assune jurisdiction over that
naturalization application. According to 8 1447(b), “[s]uch court
has jurisdiction over the matter and may either determ ne the
matter or remand the matter, with appropriate instructions, to the
Service to determne the matter.” 8 US.C § 1447(b).® The
majority of courts that have addressed the i ssue, including a Ninth
Circuit en banc decision, have held that once the district court’s
jurisdiction is invoked pursuant to 8 1447(b), exclusive
jurisdiction over the naturalization application vests with the
court, and USCI S | oses the power to rule on the application. See

United States v. Hovsepian, 359 F.3d 1144, 1159-64 (9th G r. 2004)

(en banc) (holding that “[u]nder 8§ 1447(b), the court has the | ast

The full text of 8§ 1447(b) reads as foll ows:

If thereis afailure to make a determ nati on under section
1446 of this title before the end of the 120-day period
after the date on which the exam nation is conducted under
such section, the applicant may apply to the United States
district court for the district in which the applicant
resides for a hearing on the matter. Such court has
jurisdiction over the matter and may either determ ne the
matter or remand the matter, with appropriate instructions,
to the Service to determine the matter.

8 U S.C. 8§ 1447(Db).
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wor d by exerci sing exclusive jurisdiction over those naturalization
applications on which [USCIS] has failed to act in a tinely

fashion”) (enphasis added); Castracani v. Chertoff, 377 F. Supp.2d

71, 75 (D.D.C. 2005) (“When [the applicant] did file suit on July
1, 2004, this court obtained exclusive jurisdiction over his
naturalization application. ... Therefore, in the absence of any
evidence indicating that [USCIS] approved [the applicant]’s
application before July 1, 2004, [USCIS]'s adjudication of [the
applicant]’s application is invalid, and jurisdiction lies
exclusively with this court to either approve his application or

remand it to [USCIS] with instructions.”); Zaranska v. United

States Dep’t of Honel and Security, 400 F. Supp. 2d 500, 504 (E.D.N. Y.

2005) (“the Court concludes that the filing of a petition in
district court pursuant to 8 1447 strips the CI'S of jurisdiction,
[accordingly,] a denial issued by the CIS after the petition is

filed cannot have any effect”); Meraz v. Confort, 2006 W. 861859,

*3 (ND. Ill. 2006) (“this court had exclusive jurisdiction to
decide [the applicant’s] naturalization application fromthe tine
[the applicant] filed this suit. ... [8 US.C. 8§ 1447(b)] confers
jurisdiction on this court and prevents the USCIS from exerci sing
jurisdiction once the applicant has filed an action in the district

court.”); Dom nguez v. Ashcroft, 2004 W. 2632916, * 1 (D. O . 2004)

(8 1447(b) “authorizes the federal court to assune jurisdiction

when an application for naturalization has been pending over 120
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days ... Once the federal court acquires jurisdiction, it is not
di vested by subsequent events, such as the agency' s belated
decision to take sone action regarding the application.”).*
Accordingly, once M. D nopoulos filed his Conplaint in
federal court on Novenmber 17, 2006, USCIS no |onger had the
authority to consider M. D nopoul os’ naturalization application.
USCIS therefore did not have the power to deny M. D nopoul os

application on Novenber 30, 2006. See, e.qg., Meraz, 2006 EL 861859

at *3 (“Thus, although the USCIS purported to deny [the

applicant’s] application on March 30, 2005, the USCI S no | onger had

‘The Court notes Defendants’ argunent that sone courts have
found that once an applicant files a petition pursuant to 8
1447(b), the court and the agency retain concurrent jurisdiction
over the naturalization application. However, the mpjority of
courts that have addressed the i ssue have found the opposite, that
once the petition is filed, exclusive jurisdiction over the
application vests with the court. Further, the only published
Crcuit Court opinion on the issue is Hovsepian, 359 F.3d at 1161-
64, and this Court finds the NNnth Circuit’s extensive anal ysis and
reasoning in Hovsepian to be persuasive on this issue. See id.
Mor eover, the Hovsepian case is a published, en banc decision of
the Ninth GCrcuit. 1In contrast, the only other Crcuit Court to
weigh in on the issueis the Fourth Grcuit in Kiav. United States
Imm gration and Naturalization Serv., 175 F.3d 1014 (4th Cr.
1999), a short unpublished decision that is based partly on Ninth
Crcuit precedent that was distinguished in Hovsepian. See
Zaranska, 400 F.Supp.2d at 503 ("Kia was decided prior to
Hovsepian, relies on a Nnth GCrcuit decision that was
di stingui shed and overruled in Hovsepian, and unlike Hovsepi an
does not include any detail ed anal ysis of 8 1447 or its legislative
history."); see also Kalla v. Chertoff, 2007 W. 415157, *3 (N.D
Ga. 2007). The weight of authority follows the Hovsepi an deci si on,
finding that once an applicant files his petitionin federal court,
exclusive jurisdiction vests with the court and USCIS is stripped
of authority to act on the naturalization application. See, e.q.,
Castracani, 377 F.Supp.2d at 75; Meraz, 2006 W. 861859 at *3.
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jurisdiction over [the applicant’s] application. The USCI S s
denial was ineffective, and this court retains jurisdiction to
deci de [the applicant’s] naturalization application.”). Since M.
Di mopoul os’ application was not effectively denied by USC S on
Novenber 30, 2006, this case is not noot.

D. Exhaustion of Administrative Remedies

Def endants al so argue that M. D nopolous’ case should be
di sm ssed because M. D mopoulos failed to exhaust hi s
adm ni strative renedies. Def endants essentially argue that M.
Di nropoul os has filed an appeal of USCIS decision to deny his
naturalization application, and adnmi nistrative renmedies will not
have been exhausted until that appeal is conplete. (Motion to
Di smss, p. 8).

8 US C 8§ 1421(c) states that “adm nistrative review of
naturalization denials is a prerequisite for judicial review?’

Saad v. Barrows, 2004 W 1359165, *3 (N.D. Tex. 2004); see also 8

US C 8§ 1421(c) (requiring a “hearing before an immgration
of ficer” before an applicant may seek judicial review of a deni al
of a naturalization application).

However, in this case, the adm nistrative renedi es requirenent
of 8§ 1421(c) is not applicable, because M. Dinopoulos is not
seeking judicial review of an agency decision. Rat her, as set
forth above, USCIS did not have the authority to deny M.

D mopoul os’ naturalization application on Novenber 30, 2006. M.
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D mopoul os had already filed his Conplaint in federal court on
Novenber 17, 2006, and once he filed that Conplaint, exclusive
jurisdiction over his naturalization application vested with the

district court. See Hovsepian, 359 F.3d at 1159-64; Zaranska, 400

F. Supp. 2d at 504; Meraz, 2006 W. 861859 at *3. USCIS therefore
| acked the power to consider M. D nopoulos’ naturalization
application, and USCIS Novenber 30, 2006 deni al of the application
was an invalid act. See id. Accordingly, thereis no “denial” for
M. D nopol ous to appeal at the present tine, and no need for M.
D nopol ous to seek administrative review prior to filing his
Conmplaint in federal court.

In this case, M. D nopoulos was permtted to file his
Conplaint in federal court under U S.C. 8§ 1447(b), because USCI S
did not take action on M. D npol oul os’ naturalization application
within 120 days of his initial interview \Wen an applicant seeks
“judicial intervention pursuant to 8 U.S.C. 8§ 1447(b) ... there are

no adm ni strative renedies to exhaust.” Alkenani v. Barrows, 356

F. Supp. 2d 652, 655 (N.D. Tex. 2005); see also Meyersiek v. United

States Citizenship and Inm gration Service, 2006 W. 1582397, *2 (D.

R 1. 2006) (“Because Petitioner invokes the Court's jurisdiction
under 8 U.S.C. §8 1447(b), there is no requirenent that he exhaust
adm nistrative renedies.”).

E. Pendency of Removal Proceedings

Def endants’ al so argue that pursuant to 8 U S.C. § 1429, this
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Cour t is stripped of jurisdiction over M. Di nopoul os’
naturalization application because of pendi ng renoval proceedi ngs
against M. D nopoul o0s.? (Motion to Dismss, p. 8). M .
Di mopoul os argues that the Court retains jurisdiction to determ ne
that he is prima facie eligible for naturalization, which he
mai ntains would allow him to petition an inmgration judge to
term nate the renoval proceedings. (Plaintiff’s Response, pp. 8-
17). As set forth below, since it is undisputed that only the
Attorney General has the authority to naturalize M. D nopoul os,
and 8 U.S.C. 8§ 1429 bars the Attorney General fromconsidering M.
Di nopoul os’ naturalization application during the pendency of
renoval proceedings, the Court hereby STAYS M. Dinopol ous’ case
until the conclusion of the pending renoval proceedings.

1. Statutory Language

8 US. C 8§ 1429 states as follows, in relevant part: “no
application for naturalization shall be considered by the Attorney
Ceneral if there is pending against the applicant a renoval
proceeding pursuant to a warrant of arrest issued under the

provi sions of this chapter or any other Act”.® 8 U S.C. § 1421(a)

‘On May 2, 2005, M. Dinopoulos was served with a Notice to
Appear before the Immgration Court for renoval proceedings.
(Conplaint, § 42). The first hearing before the Imm gration Court
was held on February 14, 2006. (1d., 9 43). As of the present
time, renoval proceedi ngs are ongoi ng.

SFor purposes of 8 U S.C. 8§ 1429, a Notice to Appear issued
under 8 C.F.R 8 239 shall be regarded as a “warrant of arrest.”
8 CF.R § 318.1.
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states that “[t]he sole authority to naturalize persons as citizens
of the United States is conferred upon the Attorney GCeneral.”
Accordingly, “[t]he exclusive power to naturalize aliens rests with
the Attorney General, ... and 8 1429 bars the use of that power

whi | e renoval proceedings are pending.” Zayed v. United States

368 F.3d 902, 906 (6th Cir. 2004).°

2. The Court Retains Jurisdiction, but Stays the Case

Nunmer ous courts have held that 8 U.S. C. 8§ 1429 does not di vest
district courts of jurisdiction once renoval proceedings have
commenced, al though the district court’s power to grant relief is

limted by the pendency of renoval proceedings.® See, e.q., Meraz,

8 U.S.C. 8§ 1429 seeks to prevent concurrent consideration of
a naturalization application and renoval proceedings. The Sixth
Circuit addressed the history of the statute as foll ows:

It is inmportant to recall that while authority to
naturalize aliens was vested in the district courts until
1990, renoval of aliens was the province of the Attorney
CGeneral. And until 1952, when 8§ 1429 was adopted, the
usual practice had been ‘for both the [renoval] and
nat ural i zati on processes to proceed al ong together until
either [the] petitioner’s [renpbval] or naturalization
ipso facto termnated the possibility of the other
occurring.’ Shonberg v. United States, 348 U.S. 540, 543
(1955). Section 1429 was designed to end this ‘race
between the alien to gain citizenship and the Attorney
General to deport him’ |1d. at 544. That objective was
acconpl i shed by accordi ng priority to renoval
pr oceedi ngs.

Zayed, 368 F.3d at 905.

*The Court notes a recent unpublished Fifth Crcuit case,
Qgunfuye v. Acosta, 2006 W. 3627144, *2 (5th Cr. 2006), which held
that pursuant to 8 U S.C. 8§ 1429, the district court could not
adjudicate an alien’s naturalization application while renoval
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2006 W. 861859 at *4 (“Nothing in the statute [8 U S.C. 8§ 1429]
indicates that Congress intended to deprive this court of
jurisdiction once renoval proceedi ngs have comenced. Rather, the
court retains jurisdiction, although the power of the court to
grant relief may be dimnished while renoval proceedings are
pendi ng. ”); Dom ngquez, 2004 W. 2632916 at *1 (“Respondents now nove
to dismss. They contend that, pursuant to 8 U S.C. 8§ 1429, the
court is divested of jurisdiction because the governnent has now

instituted renoval proceedings ... | disagree. However ... | wll

proceedi ngs were pending. See id. (“because the Attorney Ceneral
was barred by 8 USC 8§ 1429 from reviewing Ogunfuye's
application, by adjudging her <clainms for naturalization the
district court would have been doi ng exactly what Congress stated
it could not, which is rendering an opinion on an alien's prim
facie naturalization clains.”). QOunfuye is distinguishable from
the case at bar because in Qgunfuye, the applicant was arrested at
her interview with USCIS, and renoval proceedings conmenced
i mredi ately thereafter. See id. In Qgunfuye, “8 1429 [wa]s the
sol e cause for the 120-day delay.” 1d. 1In the instant case, M.
Di nopol ous’ first interviewwth USCIS took place on Novenber 19,
2004, and M. Dinopoul os was not served with the Notice to Appear
until May 2, 2005. (Conplaint, 88 4, 5). Over 120 days had passed
from the date of M. Dinopoulos’ first interview before the
gover nment began the renoval process against him Unlike Ogunfuye,
8 1429 was not the sole reason for USCIS delay in adjudicating M.
Di nopoul os’ naturalization application. Rat her, for over five
nonths after M. D nopoul os’ USCIS interview, no renoval
proceedi ngs were pendi ng. Further, even after renoval proceedi ngs
had commenced, USCIS actually tried to deny M. D nopoul os’
application, although they |acked the power to do so because M.
D nopoul os had already filed suit in federal court. However,
regardl ess of the differences between the case at bar and OQgunf uye,
per the Fifth Grcuit’'s holding in Ogunfuye, this Court wll not
adj udi cate M. Di nopoul os’ naturalization application while renoval
proceedi ngs are pendi ng agai nst M. D nopoul os. Rather, the Court
will stay this case pending resolution of the renoval proceedings.
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defer acting on the naturalization petition until a determ nation

has been made on the i ssue of renovability.”); Trujillo v. Barrows,

2006 W 3759903, *3 (E.D. Tex. 2006) (in a case addressing 8 U. S. C.
8§ 1421(c), stating “[t]his court clearly has jurisdiction ... to
consider Trujillo s application for naturalization. Nevertheless,
because 8§ 1429 bars the Attorney General from acting on an
application for naturalization ... the Court finds that it is
appropriate to stay this action until the conclusion of [pending]

renoval proceedings”)® Gatcliffe v. Reno, 23 F. Supp.3d 581, 583

(D. V.1. 1998) (in a 8§ 1421(c) case, finding that 8 1429 did not
strip the court of jurisdiction during pending renoval

proceedi ngs); Ngwana v. Attorney General, 40 F. Supp.2d 219, 321 (D

Md. 1999) (sane); De Lara Bellajaro v. Schiltgen, 378 F.3d 1042,

1046 (9th Cir. 2004) (in a 8 1421(c) case, interpreting “8§ 1429 as
limting the scope of review and the relief available, but not as
stripping district courts of jurisdiction solely because renpval
proceedi ngs are pending”, and stating that “[t]here is no hint in

t he | anguage of 8§ 1429 that it also applies to the courts.”).?'®

8 U.S.C. 8 1421(c) provides that if an applicant’'s
naturalization application is denied, after a hearing before an
immgration officer, an applicant may seek a de novo revi ew of the
denial in district court. See 8 U S.C. 8§ 1421(c).

""The Court notes that not all courts have found that a
district court has jurisdiction to review a naturalization
application while renoval proceedings are pending against the
applicant. See Apokarina v. Ashcroft, 232 F. Supp. 2d 414 (E. D
Pa. 2002); Mdsleh v. Strapp, 992 F. Supp. 874 (N.D. Tex. 1998).
However, the Court finds that the plain |anguage of the statute,
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Based on the above, the Court finds that it does have
jurisdiction over M. Dinopoulos’ naturalization application.
However, in light of 8 US. C. 8§ 1429 and the pending renoval
proceedi ngs agai nst M. Di nopoul os, the Court hereby STAYS t he case
pendi ng concl usi on of those proceedi ngs.

III. Conclusion

Based on t he above, the Court hereby DEN ES Def endants’ notion
to dismss M. Dnopoulos’ Conplaint and Application for
Naturalization (D.E. 5), and the Court hereby STAYS the above-
styled action until such tinme as the Court receives notice of the
resol uti on of renoval proceedi ngs pendi ng agai nst M. Di nopoul os.
The parties are charged with the duty of providing the Court with
timely notice of the conclusion of such renoval proceedings.

SI GNED and ENTERED on this 23rd day of March, 2007.

QWMQWL
Jani s Graham Jack
United States District Judge

applying only to “the Attorney Ceneral,” along with the weight of
authority, supports the viewthat district courts are not stripped
of their jurisdiction under 8 U S C § 1447(b) when renoval
proceedi ngs are pending, although renoval proceedings linmt the

remedi es available to the district court. See, e.qg., Meraz, 2006
WL 861859 at *4. Accordingly, as noted, although the Court retains
jurisdiction, the Court wll stay the instant case pending

resol ution of the renoval proceedi ngs agai nst M. D nopoul os.
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