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Subpart F—Overpayments, Under-
payments, Waiver of Adjust-
ment or Recovery of Over-
payments, and Liability of a
Certifying Officer

AUTHORITY: Secs. 204(a)–(d), 205(a), and
702(a)(5) of the Social Security Act (42 U.S.C.
404(a)–(d), 405(a), and 902(a)(5)); 31 U.S.C.
3720A.

§ 404.501 General applicability of sec-
tion 204 of the Act.

(a) In general. Section 204 of the Act
provides for adjustment as set forth in
§§ 404.502 and 404.503, in cases where an
individual has received more or less
than the correct payment due under
title II of the Act. As used in this sub-
part, the term overpayment includes a
payment in excess of the amount due
under title II of the Act, a payment re-
sulting from the failure to impose de-
ductions or to suspend or reduce bene-
fits under sections 203, 222(b), 224, and
228(c), and (d), and (e) of the Act (see
subpart E of this part), a payment pur-
suant to section 205(n) of the Act in an
amount in excess of the amount to
which the individual is entitled under
section 202 or 223 of the Act, a payment
resulting from the failure to terminate
benefits, and a payment where no
amount is payable under title II of the
Act. The term underpayment as used in
this subpart refers only to monthly in-
surance benefits and includes nonpay-
ment where some amount of such bene-
fits was payable. An underpayment
may be in the form of an accrued un-
paid benefit amount for which no check
has been drawn or in the form of an un-
negotiated check payable to a deceased
individual. The provisions for adjust-
ment also apply in cases where through
error:

(1) A reduction required under sec-
tion 202(j)(1), 202(k)(3), 203(a), or 205(n)
of the Act is not made, or

(2) An increase or decrease required
under section 202(d)(2), or 215 (f) or (g)
of the Act is not made, or

(3) A deduction required under sec-
tion 203(b) (as may be modified by the
provisions of section 203(h)), 203(c),
203(d), 203(i), 222(b), or 223(a)(1)(D) of
the Act or section 907 of the Social Se-
curity Amendments of 1939 is not
made, or

(4) A suspension required under sec-
tion 202(n) or 202(t) of the Act is not
made, or

(5) A reduction under section 202(q) of
the Act is not made, or

(6) A reduction, increase, deduction,
or suspension is made which is either
more or less than required, or

(7) A payment in excess of the
amount due under title XVIII of the
Act was made to or on behalf of an in-
dividual (see 42 CFR 405.350 through
405.351) entitled to benefits under title
II of the Act, or

(8) A payment of past due benefits is
made to an individual and such pay-
ment had not been reduced by the
amount of attorney’s fees payable di-
rectly to an attorney under section 206
of the Act (see § 404.977).

(9) A reduction under § 404.408b is
made which is either more or less than
required.

(b) Payments made on the basis of an
erroneous report of death. Any monthly
benefit or lump sum paid under title II
of the Act on the basis of an erroneous
report by the Department of Defense of
the death of an individual in the line of
duty while such individual was a mem-
ber of the uniformed services (as
defined in section 210(m) of the Act) on
active duty (as defined in section 210(l)
of the Act) is deemed a correct pay-
ment for any month prior to the month
such Department notifies the Adminis-
tration that such individual is alive.

(c) Payments made by direct deposit to
a financial institution. When a payment
in excess of the amount due under title
II of the Act is made by direct deposit
to a financial institution to or on be-
half of an individual who has died, and
the financial institution credits the
payment to a joint account of the de-
ceased individual and another person
who was entitled to a monthly benefit
on the basis of the same earnings
record as the deceased individual for
the month before the month in which
the deceased individual died, the
amount of the payment in excess of the
correct amount will be an overpayment
to the other person.

[34 FR 14887, Sept. 27, 1969, as amended at 44
FR 34942, June 18, 1979; 47 FR 4988, Feb. 3,
1982; 48 FR 46149, Oct. 11, 1983; 55 FR 7313,
Mar. 1, 1990]
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§ 404.502 Overpayments.

Upon determination that an overpay-
ment has been made, adjustments will
be made against monthly benefits and
lump sums as follows:

(a) Individual overpaid is living. (1) If
the individual to whom an overpay-
ment was made is at the time of a de-
termination of such overpayment enti-
tled to a monthly benefit or a lump
sum under title II of the Act, or at any
time thereafter becomes so entitled, no
benefit for any month and no lump sum
is payable to such individual, except as
provided in paragraphs (c) and (d) of
this section, until an amount equal to
the amount of the overpayment has
been withheld or refunded. Such ad-
justments will be made against any
monthly benefit or lump sum under
title II of the Act to which such indi-
vidual is entitled whether payable on
the basis of such individual’s earnings
or the earnings of another individual.

(2) If any other individual is entitled
to benefits for any month on the basis
of the same earnings as the overpaid
individual, except as adjustment is to
be effected pursuant to paragraphs (c)
and (d) of this section by withholding a
part of the monthly benefit of either
the overpaid individual or any other in-
dividual entitled to benefits on the
basis of the same earnings, no benefit
for any month will be paid on such
earnings to such other individual until
an amount equal to the amount of the
overpayment has been withheld or re-
funded.

(b) Individual overpaid dies before ad-
justment. If an overpaid individual dies
before adjustment is completed under
the provisions of paragraph (a) of this
section, no lump sum and no subse-
quent monthly benefit will be paid on
the basis of earnings which were the
basis of the overpayment to such de-
ceased individual until full recovery of
the overpayment has been effected, ex-
cept as provided in paragraphs (c) and
(d) of this section or under § 404.515.
Such recovery may be effected
through:

(1) Payment by the estate of the de-
ceased overpaid individual,

(2) Withholding of amounts due the
estate of such individual under title II
of the Act,

(3) Withholding a lump sum or
monthly benefits due any other indi-
vidual on the basis of the same earn-
ings which were the basis of the over-
payment to the deceased overpaid indi-
vidual, or

(4) Any combination of the amount
above.

(c) Adjustment by withholding part of a
monthly benefit. (1) Where it is deter-
mined that withholding the full
amount each month would defeat the
purpose of title II, i.e., deprive the per-
son of income required for ordinary and
necessary living expenses (see § 404.508),
adjustment under paragraphs (a) and
(b) of this section may be effected by
withholding an amount of not less than
$10 of the monthly benefit payable to
an individual.

(2) Adjustment as provided by this
paragraph will not be available if the
overpayment was caused by the indi-
vidual’s intentional false statement or
representation, or willful concealment
of, or deliberate failure to furnish, ma-
terial information. In such cases, re-
covery of the overpayment will be ac-
complished as provided in paragraph
(a) of this section.

(d) Individual overpaid enrolled under
supplementary insurance plan.
Notwithstanding the provisions of
paragraphs (a), (b), and (c) of this sec-
tion, if the individual liable for the
overpayment is an enrollee under part
B of title XVIII of the Act and the
overpayment was not caused by such
individual’s intentional false state-
ment or representation, or willful con-
cealment of, or deliberate failure to
furnish, material information, an
amount of such individual’s monthly
benefit which is equal to his obligation
for supplementary medical insurance
premiums will be applied toward pay-
ment of such premiums, and the bal-
ance of the monthly benefit will be ap-
plied toward recovery of the overpay-
ment. Further adjustment with respect
to such balance may be made if the en-
rollee so requests and meets the condi-
tions of paragraph (c) of this section.

[35 FR 5943, Apr. 10, 1970, as amended at 44
FR 20653, Apr. 6, 1979]
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§ 404.502a Notice of right to waiver
consideration.

Whenever an initial determination is
made that more than the correct
amount of payment has been made, no-
tice of the provisions of sections 204(b)
and 1870(c) of the Act regarding waiver
of adjustment or recovery shall be sent
to the overpaid individual and to any
other individual against whom adjust-
ment or recovery of the overpayment is
to be effected (see § 404.506).

[37 FR 10554, May 25, 1972]

§ 404.503 Underpayments.

Underpayments will be adjusted as
follows:

(a) Individual underpaid is living. If an
individual to whom an underpayment
is due is living, the amount of such
underpayment will be paid to such in-
dividual either in a single payment (if
he is not entitled to a monthly benefit
or a lump-sum death payment) or by
increasing one or more monthly bene-
fits or a lump-sum death payment to
which such individual is or becomes en-
titled.

(b) Individual dies before adjustment of
underpayment. If an individual to whom
an underpayment is due dies before re-
ceiving payment or negotiating a
check or checks representing such pay-
ment, such underpayment will be dis-
tributed to the living person (or per-
sons) in the highest order of priority as
follows:

(1) The deceased individual’s surviv-
ing spouse as defined in section 216(c),
(g), or (h) of the Act who was either:

(i) Living in the same household (as
defined in § 404.347) with the deceased
individual at the time of such individ-
ual’s death, or

(ii) Entitled to a monthly benefit on
the basis of the same earnings record
as was the deceased individual for the
month in which such individual died.

(2) The child or children of the de-
ceased individual (as defined in section
216(e) or (h) of the Act) entitled to a
monthly benefit on the basis of the
same earnings record as was the de-
ceased individual for the month in
which such individual died (if more
than one such child, in equal shares to
each such child).

(3) The parent or parents of the de-
ceased individual, entitled to a month-
ly benefit on the basis of the same
earnings record as was the deceased in-
dividual for the month in which such
individual died (if more than one such
parent, in equal shares to each such
parent). For this purpose, the defini-
tion of ‘‘parent’’ in § 404.374 includes
the parent(s) of any deceased individ-
ual who was entitled to benefits under
title II of the Act.

(4) The surviving spouse of the de-
ceased individual (as defined in section
216(c), (g), or (h) of the Act) who does
not qualify under paragraph (b)(1) of
this section.

(5) The child or children of the de-
ceased individual (as defined in section
216(e) or (h) of the Act) who do not
qualify under paragraph (b)(2) of this
section (if more than one such child, in
equal shares to each such child).

(6) The parent or parents of the de-
ceased individual, who do not qualify
under paragraph (b)(3) of this section
(if more than one such parent, in equal
shares to each such parent). For this
purpose, the definition of ‘‘parent’’ in
§ 404.374 includes the parent(s) of any
deceased individual who was entitled to
benefits under title II of the Act.

(7) The legal representative of the es-
tate of the deceased individual as de-
fined in paragraph (d) of this section.

(c) In the event that a person who is
otherwise qualified to receive an
underpayment under the provisions of
paragraph (b) of this section, dies be-
fore receiving payment or before nego-
tiating the check or checks represent-
ing such payment, his share of the
underpayment will be divided among
the remaining living person(s) in the
same order of priority. In the event
that there is (are) no other such
person(s), the underpayment will be
paid to the living person(s) in the next
lower order of priority under paragraph
(b) of this section.

(d) Definition of legal representative.
The term legal representative, for the
purpose of qualifying to receive an
underpayment, generally means the ad-
ministrator or executor of the estate of
the deceased individual. However, it
may also include an individual, institu-
tion or organization acting on behalf of
an unadministered estate, provided

VerDate 08<MAY>96 18:07 May 09, 1996 Jkt 167063 PO 00000 Frm 00159 Fmt 8010 Sfmt 8010 C:\CFR\20V2.000 pfrm13



163

Social Security Administration § 404.507

that such person can give the Adminis-
tration good acquittance (as defined in
paragraph (e) of this section). The fol-
lowing persons may qualify as legal
representative for the purposes of this
subpart, provided they can give the Ad-
ministration good acquittance:

(1) A person who qualifies under a
State’s small estate statute,

(2) A person resident in a foreign
country who, under the laws and cus-
toms of that country, has the right to
receive assets of the estate,

(3) A public administrator, or
(4) A person who has the authority,

under applicable law, to collect the as-
sets of the estate of the deceased indi-
vidual.

(e) Definition of ‘‘good acquittance.’’ A
person is considered to give the Admin-
istration good acquittance when pay-
ment to that person will release the
Administration from further liability
for such payment.

[34 FR 14487, Sept. 27, 1969, as amended at 35
FR 14129, Sept. 5, 1970; 55 FR 7313, Mar. 1,
1990; 60 FR 17445, Apr. 6, 1995]

§ 404.504 Relation to provisions for re-
ductions and increases.

The amount of an overpayment or
underpayment is the difference be-
tween the amount paid to the bene-
ficiary and the amount of the payment
to which the beneficiary was actually
entitled. Such payment, for example,
would be equal to the difference be-
tween the amount of a benefit in fact
paid to the beneficiary and the amount
of such benefit as reduced under sec-
tion 202(j)(1), 202(k)(3), 203(a), or 224(a),
or as increased under section 202(d)(2),
202(m), or 215(f) and (g). In effecting an
adjustment with respect to an overpay-
ment, no amount can be considered as
having been withheld from a particular
benefit which is in excess of the
amount of such benefit as so decreased.

[34 FR 14888, Sept. 27, 1969]

§ 404.505 Relationship to provisions re-
quiring deductions.

Adjustments required by any of the
provisions in this subpart F are made
in addition to, but after, any deduc-
tions required by section 202(t), 203(b),
203(c), 203(d), and 222(b) of the Act, or
section 907 of the Social Security Act
Amendments of 1939, and before any de-

ductions required by section 203(g) or
203(h)(2) of the Act.

[34 FR 14888, Sept. 27, 1969]

§ 404.506 When waiver of adjustment
or recovery may be applied.

Sections 204(b) and 1870(c) of the Act
provide that there shall be no adjust-
ment or recovery in any case where an
incorrect payment under title II (old-
age, dependent’s, survivor’s and dis-
ability insurance benefits) or under
title XVIII (hospital and supple-
mentary medical insurance benefits)
has been made (including a payment
under section 1814(e) of the Act) with
respect to an individual:

(a) Who is without fault, and
(b) Adjustment or recovery would ei-

ther:
(1) Defeat the purpose of title II of

the Act, or
(2) Be against equity and good con-

science.

[32 FR 18026, Dec. 16, 1967]

§ 404.507 Fault.

Fault as used in without fault (see
§ 404.506 and 42 CFR 405.355) applies only
to the individual. Although the Admin-
istration may have been at fault in
making the overpayment, that fact
does not relieve the overpaid individual
or any other individual from whom the
Administration seeks to recover the
overpayment from liability for repay-
ment if such individual is not without
fault. In determining whether an indi-
vidual is at fault, the Social Security
Administration will consider all perti-
nent circumstances, including the indi-
vidual’s age and intelligence, and any
physical, mental, educational, or lin-
guistic limitations (including any lack
of facility with the English language)
the individual has. What constitutes
fault (except for deduction overpay-
ments—see § 404.510) on the part of the
overpaid individual or on the part of
any other individual from whom the
Administration seeks to recover the
overpayment depends upon whether the
facts show that the incorrect payment
to the individual or to a provider of
services or other person, or an incor-
rect payment made under section
1814(e) of the Act, resulted from:
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(a) An incorrect statement made by
the individual which he knew or should
have known to be incorrect; or

(b) Failure to furnish information
which he knew or should have known
to be material; or

(c) With respect to the overpaid indi-
vidual only, acceptance of a payment
which he either knew or could have
been expected to know was incorrect.

[34 FR 14888, Sept. 27, 1969; 34 FR 15646, Oct.
9, 1969, as amended at 44 FR 34942, June 18,
1979; 59 FR 1634, Jan. 12, 1994]

§ 404.508 Defeat the purpose of Title II.

(a) General. Defeat the purpose of title
II, for purposes of this subpart, means
defeat the purpose of benefits under
this title, i.e., to deprive a person of in-
come required for ordinary and nec-
essary living expenses. This depends
upon whether the person has an income
or financial resources sufficient for
more than ordinary and necessary
needs, or is dependent upon all of his
current benefits for such needs. An in-
dividual’s ordinary and necessary ex-
penses include:

(1) Fixed living expenses, such as food
and clothing, rent, mortgage pay-
ments, utilities, maintenance, insur-
ance (e.g., life, accident, and health in-
surance including premiums for supple-
mentary medical insurance benefits
under title XVIII), taxes, installment
payments, etc.;

(2) Medical, hospitalization, and
other similar expenses;

(3) Expenses for the support of others
for whom the individual is legally re-
sponsible; and

(4) Other miscellaneous expenses
which may reasonably be considered as
part of the individual’s standard of liv-
ing.

(b) When adjustment or recovery will
defeat the purpose of title II. Adjustment
or recovery will defeat the purposes of
title II in (but is not limited to) situa-
tions where the person from whom re-
covery is sought needs substantially all
of his current income (including social
security monthly benefits) to meet cur-
rent ordinary and necessary living ex-
penses.

[32 FR 18026, Dec. 16, 1967, as amended at 34
FR 14888, Sept. 27, 1969]

§ 404.509 Against equity and good con-
science; defined.

(a) Recovery of an overpayment is
against equity and good conscience
(under title II and title XVIII) if an in-
dividual—

(1) Changed his or her position for
the worse (Example 1) or relinquished a
valuable right (Example 2) because of
reliance upon a notice that a payment
would be made or because of the over-
payment itself; or

(2) Was living in a separate household
from the overpaid person at the time of
the overpayment and did not receive
the overpayment (Examples 3 and 4).

(b) The individual’s financial cir-
cumstances are not material to a find-
ing of against equity and good con-
science.

Example 1. A widow, having been awarded
benefits for herself and daughter, entered her
daughter in private school because the
monthly benefits made this possible. After
the widow and her daughter received pay-
ments for almost a year, the deceased work-
er was found to be not insured and all pay-
ments to the widow and child were incorrect.
The widow has no other funds with which to
pay the daughter’s private school expenses.
Having entered the daughter in private
school and thus incurred a financial obliga-
tion toward which the benefits had been ap-
plied, she was in a worse position financially
than if she and her daughter had never been
entitled to benefits. In this situation, the re-
covery of the payments would be against eq-
uity and good conscience.

Example 2. After being awarded old-age in-
surance benefits, an individual resigned from
employment on the assumption he would re-
ceive regular monthly benefit payments. It
was discovered 3 years later that (due to a
Social Security Administration error) his
award was erroneous because he did not have
the required insured status. Due to his age,
the individual was unable to get his job back
and could not get any other employment. In
this situation, recovery of the overpayments
would be against equity and good conscience
because the individual gave up a valuable
right.

Example 3. M divorced K and married L. M
died a few years later. When K files for bene-
fits as a surviving divorced wife, she learns
that L had been overpaid $3,200 on M’s earn-
ings record. Because K and L are both enti-
tled to benefits on M’s record of earnings and
we could not recover the overpayment from
L, we sought recovery from K. K was living
in a separate household from L at the time
of the overpayment and did not receive the
overpayment. K requests waiver of recovery
of the $3,200 overpayment from benefits due
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her as a surviving divorced wife of M. In this
situation, it would be against equity and good
conscience to recover the overpayment from
K.

Example 4. G filed for and was awarded ben-
efits. His daughter, T, also filed for student
benefits on G’s earnings record. Since T was
an independent, full-time student living in
another State, she filed for benefits on her
own behalf. Later, after T received 12 month-
ly benefits, the school reported that T had
been a full-time student only 2 months and
had withdrawn from school. Since T was
overpaid 10 monthly benefits, she was re-
quested to return the overpayment to SSA.
T did not return the overpayment and fur-
ther attempts to collect the overpayment
were unsuccessful. G was asked to repay the
overpayment because he was receiving bene-
fits on the same earnings record. G requested
waiver. To support his waiver request G es-
tablished that he was not at fault in causing
the overpayment because he did not know
that T was receiving benefits. Since G is
without fault and, in addition, meets the re-
quirements of not living in the same house-
hold at the time of the overpayment and did
not receive the overpayment, it would be
against equity and good conscience to recover
the overpayment from G.

[53 FR 25483, July 7, 1988]

§ 404.510 When an individual is ‘‘with-
out fault’’ in a deduction overpay-
ment.

In determining whether an individual
is ‘‘without fault’’ with respect to a de-
duction overpayment, the Social Secu-
rity Administration will consider all
pertinent circumstances, including the
individual’s age and intelligence, and
any physical, mental, educational, or
linguistic limitations (including any
lack of facility with the English lan-
guage) the individual has. Except as
provided in § 404.511 or elsewhere in this
subpart F, situations in which an indi-
vidual will be considered to be ‘‘with-
out fault’’ with respect to a deduction
overpayment include, but are not lim-
ited to, those that are described in this
section. An individual will be consid-
ered ‘‘without fault’’ in accepting a
payment which is incorrect because he/
she failed to report an event specified
in sections 203 (b) and (c) of the Act, or
an event specified in section 203(d) of
the Act as in effect for monthly bene-
fits for months after December 1960, or
because a deduction is required under
section 203 (b), (c), (d), or section 222(b)
of the Act, or payments were not with-

held as required by section 202(t) or
section 228 of the Act, if it is shown
that such failure to report or accept-
ance of the overpayment was due to
one of the following circumstances:

(a) Reasonable belief that only his
net cash earnings (take-home pay) are
included in determining the annual
earnings limitation or the monthly
earnings limitation under section 203(f)
of the Act.

(b) Reliance upon erroneous informa-
tion from an official source within the
Social Security Administration (or
other governmental agency which the
individual had reasonable cause to be-
lieve was connected with the adminis-
tration of benefits under title II of the
Act) with respect to the interpretation
of a pertinent provision of the Social
Security Act or regulations pertaining
thereto. For example, this cir-
cumstance could occur where the indi-
vidual is misinformed by such source
as to the interpretation of a provision
in the Act or regulations relating to
deductions, or relating to the effect of
residence of an alien outside the United
States for more than 6 months.

(c) The beneficiary’s death caused the
earnings limit applicable to his earn-
ings for purposes of deduction and the
charging of excess earnings to be re-
duced below $1,680 for a taxable year
ending after 1967.

(d) [Reserved]
(e) Reasonable belief that in deter-

mining, for deduction purposes, his
earnings from employment and/or net
earnings from self-employment in the
taxable year in which he became enti-
tled to benefits, earnings in such year
prior to such entitlement would be ex-
cluded. However, this provision does
not apply if his earnings in the taxable
year, beginning with the first month of
entitlement, exceeded the earnings
limitation amount for such year.

(f) Unawareness that his earnings
were in excess of the earnings limita-
tion applicable to the imposition of de-
ductions and the charging of excess
earnings or that he should have re-
ported such excess where these earn-
ings were greater than anticipated be-
cause of:

(1) Retroactive increases in pay, in-
cluding back-pay awards;
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(2) Work at a higher pay rate than re-
alized;

(3) Failure of the employer of an indi-
vidual unable to keep accurate records
to restrict the amount of earnings or
the number of hours worked in accord-
ance with a previous agreement with
such individual;

(4) The occurrence of five Saturdays
(or other work days, e.g., five Mondays)
in a month and the earnings for the
services on the fifth Saturday or other
work day caused the deductions.

(g) The continued issuance of benefit
checks to him after he sent notice to
the Administration of the event which
caused or should have caused the de-
ductions provided that such continued
issuance of checks led him to believe in
good faith that he was entitled to
checks subsequently received.

(h) Lack of knowledge that bonuses,
vacation pay, or similar payments,
constitute earnings for purposes of the
annual earnings limitation.

(i) [Reserved]
(j) Reasonable belief that earnings in

excess of the earnings limitation
amount for the taxable year would sub-
ject him to deductions only for months
beginning with the first month in
which his earnings exceeded the earn-
ings limitation amount. However, this
provision is applicable only if he re-
ported timely to the Administration
during the taxable year when his earn-
ings reached the applicable limitation
amount for such year.

(k) Lack of knowledge by a wife, hus-
band, or child entitled to wife’s, hus-
band’s, or child’s insurance benefits, as
the case may be, that the individual
entitled to old-age insurance benefits
on the same earnings record has in-
curred or would incur deductions be-
cause of a violation of the annual earn-
ings or 7–day foreign work test, which-
ever is applicable, provided the wife,
husband, or child is not living with
such old-age insurance beneficiary and
did not know and had no reason to
know that such beneficiary’s earnings
activity or the income derived there-
from has caused or would cause such
deductions.

(l) Reasonable belief, with respect to
earnings activity for months after De-
cember 1982, that net earnings from
self-employment after attainment of

age 70 (age 72 for months after Decem-
ber 1972 and before January 1983) in the
taxable year in which such age was at-
tained would not cause deductions (see
§ 404.430(a)) with respect to benefits
payable for months in that taxable
year prior to the attainment of such
age.

(m) Reasonable belief by an individ-
ual entitled to child’s, wife’s, hus-
band’s, widow’s, widower’s, mother’s,
or parent’s insurance benefits that
earnings from employment and/or net
earnings from self-employment after
the termination of entitlement (other
than termination by reason of entitle-
ment to an old-age insurance benefit)
in the taxable year in which the termi-
nation event occurred would not cause
deductions with respect to benefits
payable for months in that taxable
year prior to the month in which the
termination event occurred.

(n) Failure to understand the deduc-
tion provisions of the Act or the occur-
rence of unusual or unavoidable cir-
cumstances the nature of which clearly
shows that the individual was unaware
of a violation of such deduction provi-
sions.

[27 FR 1162, Feb. 8, 1962, as amended at 28 FR
14492, Dec. 31, 1963; 34 FR 14888, Sept. 27, 1969;
36 FR 23361, Dec. 9, 1971; 43 FR 31318, July 21,
1978; 44 FR 20653, Apr. 6, 1979; 59 FR 1634, Jan.
12, 1994; 60 FR 17445, Apr. 6, 1995]

§ 404.510a When an individual is ‘‘with-
out fault’’ in an entitlement over-
payment.

A benefit payment under title II or
title XVIII of the Act to or on behalf of
an individual who fails to meet one or
more requirements for entitlement to
such payment or a benefit payment ex-
ceeding the amount to which he is enti-
tled, constitutes an entitlement over-
payment. Where an individual or other
person on behalf of an individual ac-
cepts such overpayment because of re-
liance on erroneous information from
an official source within the Social Se-
curity Administration (or other gov-
ernmental agency which the individual
had reasonable cause to believe was
connected with the administration of
benefits under title II or title XVIII of
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the Act) with respect to the interpreta-
tion of a pertinent provision of the So-
cial Security Act or regulations per-
taining thereto, or where an individual
or other person on behalf of an individ-
ual is overpaid as a result of the ad-
justment upward (under the family
maximum provision in section 203 of
the Act) of the benefits of such individ-
ual at the time of the proper termi-
nation of one or more beneficiaries on
the same social security record and the
subsequent reduction of the benefits of
such individual caused by the reentitle-
ment of the terminated beneficiary(ies)
pursuant to a change in a provision of
the law, such individual, in accepting
such overpayment, will be deemed to
be without fault. For purposes of this
section governmental agency includes
intermediaries and carriers under con-
tract pursuant to sections 1816 and 1842
of the Act.

[39 FR 43716, Dec. 18, 1974]

§ 404.511 When an individual is at
‘‘fault’’ in a deduction overpayment.

(a) Degree of care. An individual will
not be without fault if the Administra-
tion has evidence in its possession
which shows either a lack of good faith
or failure to exercise a high degree of
care in determining whether cir-
cumstances which may cause deduc-
tions from his benefits should be
brought to the attention of the Admin-
istration by an immediate report or by
return of a benefit check. The high de-
gree of care expected of an individual
may vary with the complexity of the
circumstances giving rise to the over-
payment and the capacity of the par-
ticular payee to realize that he is being
overpaid. Accordingly, variances in the
personal circumstances and situations
of individual payees are to be consid-
ered in determining whether the nec-
essary degree of care has been exer-
cised by an individual to warrant a
finding that he was without fault in ac-
cepting a deduction overpayment.

(b) Subsequent deduction overpayments.
The Social Security Administration
generally will not find an individual to
be without fault where, after having
been exonerated for a ‘‘deduction over-
payment’’ and after having been ad-
vised of the correct interpretation of
the deduction provision, the individual

incurs another ‘‘deduction overpay-
ment’’ under the same circumstances
as the first overpayment. However, in
determining whether the individual is
without fault, the Social Security Ad-
ministration will consider all of the
pertinent circumstances surrounding
the prior and subsequent ‘‘deduction
overpayments,’’ including any phys-
ical, mental, educational, or linguistic
limitations (including any lack of fa-
cility with the English language) which
the individual may have.

[16 FR 13054, Dec. 28, 1951, as amended at 59
FR 1634, Jan. 12, 1994]

§ 404.512 When adjustment or recovery
of an overpayment will be waived.

(a) Adjustment or recovery deemed
‘‘against equity and good conscience.’’ In
the situations described in §§ 404.510(a),
(b), and (c), and 404.510a, adjustment or
recovery will be waived since it will be
deemed such adjustment or recovery is
against equity and good conscience. Ad-
justment or recovery will also be
deemed against equity and good con-
science in the situation described in
§ 404.510(e), but only as to a month in
which the individual’s earnings from
wages do not exceed the total monthly
benefits affected for that month.

(b) Adjustment or recovery considered to
defeat the purpose of title II or be against
equity and good conscience under certain
circumstances. In the situation de-
scribed in § 404.510(e) (except in the case
of an individual whose monthly earn-
ings from wages in employment do not
exceed the total monthly benefits af-
fected for a particular month), and in
the situations described in § 404.510(f)
through (n), adjustment or recovery
shall be waived only where the evi-
dence establishes that adjustment or
recovery would work a financial hard-
ship (see § 404.508) or would otherwise
be inequitable (see § 404.509).

[27 FR 1163, Feb. 8, 1962, as amended at 35 FR
6321, Apr. 18, 1970; 36 FR 23361, Dec. 9, 1971]

§ 404.513 Liability of a certifying offi-
cer.

No certifying or disbursing officer
shall be held liable for any amount cer-
tified or paid by him to any individual.

(a) Where adjustment or recovery of
such amount is waived under section
204(b) of the Act; or
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(b) Where adjustment under section
204(a) of the Act is not completed prior
to the death of all individuals against
whose benefits or lump sums deduc-
tions are authorized; or

(c) Where a claim for recovery of an
overpayment is compromised or collec-
tion or adjustment action is suspended
or terminated pursuant to the Federal
Claims Collection Act of 1966 (31 U.S.C.
951–953) (see § 404.515).

[34 FR 14889, Sept. 27, 1969]

§ 404.515 Collection and compromise of
claims for overpayment.

(a) General effect of the Federal Claims
Collection Act of 1966. Claims by the Ad-
ministration against an individual for
recovery of overpayments under title II
or title XVIII (not including title XVIII
overpayments for which refund is re-
quested from providers, physicians, or
other suppliers of services) of the Act,
not exceeding the sum of $20,000, exclu-
sive of interest, may be compromised,
or collection suspended or terminated
where such individual or his estate
does not have the present or prospec-
tive ability to pay the full amount of
the claim within a reasonable time (see
paragraph (c) of this section) or the
cost of collection is likely to exceed
the amount of recovery (see paragraph
(d) of this section) except as provided
under paragraph (b) of this section.

(b) When there will be no compromise,
suspension or termination of collection of
a claim for overpayment—(1) Overpaid in-
dividual alive. In any case where the
overpaid individual is alive, a claim for
overpayment will not be compromised,
nor will there be suspension or termi-
nation of collection of the claim by the
Administration if there is an indica-
tion of fraud, the filing of a false claim,
or misrepresentation on the part of
such individual or on the part of any
other party having an interest in the
claim.

(2) Overpaid individual deceased. In
any case where the overpaid individual
is deceased (i) a claim for overpayment
in excess of $5,000 will not be com-
promised, nor will there be suspension
or termination of collection of the
claim by the Administration if there is
an indication of fraud; the filing of a
false claim, or misrepresentation on
the part of such deceased individual,

and (ii) a claim for overpayment re-
gardless of the amount will not be com-
promised, nor will there be suspension
or termination of collection of the
claim by the Administration if there is
an indication that any person other
than the deceased overpaid individual
had a part in the fraudulent action
which resulted in the overpayment.

(c) Inability to pay claim for recovery of
overpayment. In determining whether
the overpaid individual is unable to
pay a claim for recovery of an overpay-
ment under title II or title XVIII of the
Act, the Administration will consider
such individual’s age, health, present
and potential income (including inher-
itance prospects), assets (e.g., real
property, savings account), possible
concealment or improper transfer of
assets, and assets or income of such in-
dividual which may be available in en-
forced collection proceedings. The Ad-
ministration will also consider exemp-
tions available to such individual
under the pertinent State or Federal
law in such proceedings. In the event
the overpaid individual is deceased, the
Administration will consider the avail-
able assets of the estate, taking into
account any liens or superior claims
against the estate.

(d) Cost of collection or litigative prob-
abilities. Where the probable costs of re-
covering an overpayment under title II
or title XVIII of the Act would not jus-
tify enforced collection proceedings for
the full amount of the claim or there is
doubt concerning the Administration’s
ability to establish its claim as well as
the time which it will take to effect
such collection, a compromise or set-
tlement for less than the full amount
will be considered.

(e) Amount of compromise. The amount
to be accepted in compromise of a
claim for overpayment under title II or
title XVIII of the Act shall bear a rea-
sonable relationship to the amount
which can be recovered by enforced col-
lection proceedings giving due consid-
eration to the exemptions available to
the overpaid individual under State or
Federal law and the time which such
collection will take.

(f) Payment. Payment of the amount
which the Administration has agreed
to accept as a compromise in full set-
tlement of a claim for recovery of an
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overpayment under title II or title
XVIII of the Act must be made within
the time and in the manner set by the
Administration. A claim for such re-
covery of the overpayment shall not be
considered compromised or settled
until the full payment of the com-
promised amount has been made within
the time and manner set by the Admin-
istration. Failure of the overpaid indi-
vidual or his estate to make such pay-
ment as provided shall result in rein-
statement of the full amount of the
overpayment less any amounts paid
prior to such default.

[34 FR 14889, Sept. 27, 1969; 34 FR 15413, Oct.
3, 1969]

§ 404.520 Referral of overpayments to
the Internal Revenue Service for
tax refund offset—General.

(a) The standards we will apply and
the procedures we will follow before re-
questing the Internal Revenue Service
(IRS) to offset income tax refunds due
taxpayers who have an outstanding
overpayment are set forth in §§ 404.520
through 404.526. These standards and
procedures are authorized by the Defi-
cit Reduction Act of 1984 (31 U.S.C.
3720A), as amended by section 5129 of
the Omnibus Budget Reconciliation
Act of 1990, and as implemented
through Department of the Treasury
regulations at 26 CFR 301.6402–6T and
Department of Health and Human
Services regulations at 45 CFR Part 31.

(b) We will use the IRS tax refund
offset procedure to collect overpay-
ments that are certain in amount, past
due and legally enforceable, and eligi-
ble for tax refund offset under regula-
tions issued by the Secretary of the
Treasury. We will use these procedures
to collect overpayments only from in-
dividuals who are not currently enti-
tled to monthly Social Security bene-
fits under title II of the Act. We will
refer an overpayment to the Secretary
of the Treasury for offset against tax
refunds no sooner than 3 months after
our right to collect the overpayment
first accrued and no later than 10 years
after our right to collect the overpay-
ment first accrued.

[56 FR 52468, Oct. 21, 1991]

§ 404.521 Notice to overpaid individ-
ual.

A request for reduction of an IRS tax
refund will be made only after we de-
termine that an amount is owed and
past due and provide the overpaid indi-
vidual with 60 calendar days written
notice. Our notice of intent to collect
an overpayment through IRS tax re-
fund offset will state:

(a) The amount of the overpayment;
(b) That unless, within 60 calendar

days from the date of our notice, the
overpaid individual repays the over-
payment, sends evidence to us at the
address given in our notice that the
overpayment is not past due or not le-
gally enforceable, or asks us to waive
collection of the overpayment under
section 204(b) of the Act, we intend to
seek collection of the overpayment by
requesting that the IRS reduce any
amounts payable to the overpaid indi-
vidual as refunds of Federal income
taxes by an amount equal to the
amount of the overpayment;

(c) The conditions under which we
will waive recovery of an overpayment
under section 204(b) of the Act;

(d) That we will review any evidence
presented that the overpayment is not
past due or not legally enforceable;

(e) That the overpaid individual has
the right to inspect and copy our
records related to the overpayment as
determined by us and will be informed
as to where and when the inspection
and copying can be done after we re-
ceive notice from the overpaid
individual that inspection and copying
are requested.

[56 FR 52468, Oct. 21, 1991]

§ 404.522 Review within SSA that an
overpayment is past due and legally
enforceable.

(a) Notification by overpaid individual.
An overpaid individual who receives a
notice as described in § 404.521 has the
right to present evidence that all or
part of the overpayment is not past due
or not legally enforceable. To exercise
this right, the individual must notify
us and present evidence regarding the
overpayment within 60 calendar days
from the date of our notice.

(b) Submission of evidence. The over-
paid individual may submit evidence
showing that all or part of the debt is
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not past due or not legally enforceable
as provided in paragraph (a) of this sec-
tion. Failure to submit the notification
and evidence within 60 calendar days
will result in referral of the overpay-
ment to the IRS, unless the overpaid
individual, within this 60-day time pe-
riod, has asked us to waive collection
of the overpayment under section
204(b) of the Act and we have not yet
determined whether we can grant the
waiver request. If the overpaid individ-
ual asks us to waive collection of the
overpayment, we may ask that evi-
dence to support the request be submit-
ted to us.

(c) Review of the evidence. After a
timely submission of evidence by the
overpaid individual, we will consider
all available evidence related to the
overpayment. If the overpaid individ-
ual has not requested a waiver we will
make findings based on a review of the
written record, unless we determine
that the question of indebtedness can-
not be resolved by a review of the docu-
mentary evidence. If the overpaid indi-
vidual has asked us to make a waiver
determination and our records do not
show that after an oral hearing we had
previously determined that he was at
‘‘fault’’ in accepting the overpayment,
we will not deny the waiver request
without first scheduling an oral hear-
ing.

[56 FR 52469, Oct. 21, 1991]

§ 404.523 Findings by SSA.

(a) Following the hearing or a review
of the record, we will issue written
findings which include supporting ra-
tionale for the findings. Issuance of
these findings concerning whether the
overpayment or part of the overpay-
ment is past due and legally enforce-
able is the final Agency action with re-
spect to the past-due status and en-
forceability of the overpayment. If we
make a determination that a waiver re-
quest cannot be granted, we will issue
a written notice of this determination
in accordance with the regulations in
subpart J of this part. Our referral of
the overpayment to the IRS will not be
suspended under § 404.525 pending any
further administrative review of the
waiver request that the individual may
seek.

(b) Copies of the findings described in
paragraph (a) of this section will be
distributed to the overpaid individual
and the overpaid individual’s attorney
or other representative, if any.

(c) If the findings referred to in para-
graph (a) of this section affirm that all
or part of the overpayment is past due
and legally enforceable and, if waiver
is requested, we determine that the re-
quest cannot be granted, we will refer
the overpayment to the IRS. No refer-
ral will be made to the IRS if, based on
our review of the overpayment, we re-
verse our prior finding that the over-
payment is past due and legally en-
forceable or, upon consideration of a
waiver request, we determine that
waiver of our collection of the overpay-
ment is appropriate.

[56 FR 52469, Oct. 21, 1991]

§ 404.524 Review of our records relat-
ed to the overpayment.

(a) Notification by the overpaid individ-
ual. An overpaid individual who in-
tends to inspect or copy our records re-
lated to the overpayment as deter-
mined by us must notify us stating his
or her intention to inspect or copy.

(b) Our response. In response to a no-
tification by the overpaid individual as
described in paragraph (a) of this sec-
tion, we will notify the overpaid indi-
vidual of the location and time when
the overpaid individual may inspect or
copy our records related to the
overpayment. We may also, at our dis-
cretion, mail copies of the overpay-
ment-related records to the overpaid
individual.

[56 FR 52469, Oct. 21, 1991]

§ 404.525 Suspension of offset.
If, within 60 days of the date of the

notice described in § 404.521, the over-
paid individual notifies us that he or
she is exercising a right described in
§ 404.522(a) and submits evidence pursu-
ant to § 404.522(b) or requests a waiver
under § 404.506, we will suspend any no-
tice to the IRS until we have issued
written findings that affirm that an
overpayment is past due and legally
enforceable and, if applicable, make a
determination that a waiver request
cannot be granted.

[56 FR 52469, Oct. 21, 1991]
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§ 404.526 Tax refund insufficient to
cover amount of overpayment.

If a tax refund is insufficient to re-
cover an overpayment in a given year,
we will recertify the remainder of the
overpayment to the IRS in the follow-
ing year, assuming that all criteria for
certification are met at that time.

[56 FR 52469, Oct. 21, 1991]

Subpart G—Filing of Applications
and Other Forms

AUTHORITY: Secs. 202 (i), (j), (o), (p), and (r),
205(a), 216(i)(2), 223(b), 228(a), and 702(a)(5) of
the Social Security Act (42 U.S.C. 402 (i), (j),
(o), (p), and (r), 405(a), 416(i)(2), 423(b), 428(a),
and 902(a)(5)).

SOURCE: 44 FR 37209, June 26, 1979, unless
otherwise noted.

GENERAL PROVISIONS

§ 404.601 Introduction.

This subpart contains the Social Se-
curity Administration’s rules for filing
a claim for old-age, disability, depend-
ents’, and survivors’ insurance benefits
as described in subpart D of part 404. It
tells what an application is, who may
sign it, where and when it must be
signed and filed, the period of time it is
in effect and how it may be withdrawn.
This subpart also explains when a writ-
ten statement, request, or notice will
be considered filed. Since the applica-
tion form and procedures for filing a
claim under this subpart are the same
as those used to establish entitlement
to Medicare benefits under 42 CFR part
405, persons who wish to become enti-
tled to Medicare benefits should refer
to the provisions of this subpart. Re-
quirements concerning applications for
the black lung benefits program are
contained in part 410. Requirements
concerning applications for the supple-
mental security income program are
contained in part 416. Part 422 contains
the requirements for applying for a so-
cial security number.

§ 404.602 Definitions.

For the purpose of this subpart—
Applicant means the person who files

an application for benefits for himself
or herself or for someone else. A person

who files for himself or herself is both
the applicant and the claimant.

Application refers only to an applica-
tion on a form described in § 404.611.

Benefits means any old-age, disabil-
ity, dependents’, and survivors’ insur-
ance benefits described in subpart D,
including a period of disability.

Claimant means the person who files
an application for benefits for himself
or herself or the person for whom an
application is filed.

We, us, or our means the Social Secu-
rity Administration (SSA).

You or your means, as appropriate,
the person who applies for benefits, the
person for whom an application is filed,
or the person who may consider apply-
ing for benefits.

§ 404.603 You must file an application
to receive benefits.

In addition to meeting other require-
ments, you must file an application to
become entitled to benefits. If you be-
lieve you may be entitled to benefits,
you should file an application. Filing
an application will—

(a) Permit a formal decision to be
made on your entitlement to benefits;

(b) Protect your entitlement to any
benefits that may be payable for as
many as 6 months or 12 months (de-
pending on the type of benefit, as ex-
plained in § 404.621) before the applica-
tion was filed; and

(c) Give you the right to appeal if
you are dissatisfied with the decision.

[44 FR 37209, June 26, 1979, as amended at 46
FR 47444, Sept. 28, 1981]

APPLICATIONS

§ 404.610 What makes an application a
claim for benefits.

To be considered a claim for benefits,
an application must generally meet all
of the following conditions:

(a) It must be on an application form
as described in § 404.611.

(b) It must be completed and filed
with SSA as described in § 404.611.

(c) It must be signed by the claimant
or someone described in § 404.612. who
may sign an application for the claim-
ant.

(d) The claimant, with the limited
exceptions in § 404.615, must be alive at
the time it is filed.
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