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Subpart L—[Reserved]

Subpart M—Coverage of Employ-
ees of State and Local Gov-
ernments

AUTHORITY: Secs. 205, 210, 218, and 702(a)(5)
of the Social Security Act (42 U.S.C. 405, 410,
418, and 902(a)(5)); sec. 12110, Pub. L. 99–272,
100 Stat. 287 (42 U.S.C. 418 note); sec. 9002,
Pub. L. 99–509, 100 Stat. 1970.

SOURCE: 53 FR 32976, Aug. 29, 1988, unless
otherwise noted.

GENERAL

§ 404.1200 General.
(a) Coverage under section 218 of the

Act. Under section 218 of the Social Se-
curity Act (the Act) a State may ask
the Secretary of Health and Human
Services to enter into an agreement to
extend Federal old-age, survivors, dis-
ability and hospital insurance coverage
to groups of employees of the State and
its political subdivisions. The Sec-
retary shall enter into such an agree-
ment. State and local government em-
ployees, after being covered under an
agreement, have the same benefit
rights and responsibilities as other em-
ployees who are mandatorily covered
under the programs. For payments due
on wages paid before 1987, the State as-
sumes full financial and reporting re-
sponsibility for all groups covered
under its agreement. The agreement
may not be terminated in its entirety
or with respect to any coverage group
under that agreement. For payments
due on wages paid in the year 1987 and
years later, section 9002 of Pub. L. 99–
509 amends section 218 of the Act by
transferring responsibility for collect-
ing contributions due and receiving
wage reports from the Social Security
Administration (SSA) to the Internal
Revenue Service (IRS). Sections of the
regulations wholly or partly affected
by this amendment to the Act are ap-
pended with the phrase ‘‘—for wages
paid prior to 1987.’’

(b) Mandatory old-age, survivors, dis-
ability, and hospital insurance coverage.
Under section 210(a)(7)(F) of the Act,
mandatory old-age, survivors, disabil-
ity, and hospital insurance coverage is
extended to certain services performed
after July 1, 1991, by individuals who

are employees of a State (other than
the District of Columbia, Guam, or
American Samoa), a political subdivi-
sion of the State, or any wholly owned
instrumentality of one or more of the
foregoing, and who are not members of
the employer’s retirement system. Cer-
tain services are excluded from such
mandatory coverage (see § 404.1020(a)(3).

[53 FR 32976, Aug. 29, 1988, as amended at 57
FR 59911, Dec. 17, 1992]

§ 404.1201 Scope of this subpart re-
garding coverage and wage reports
and adjustments.

This subpart contains the rules of
SSA about:

(a) Coverage under section 218 of the
Act—

(b) Contributions, wage reports, and
adjustments—for wages paid prior to
1987—

(1) How a State must identify covered
employees and what records it must
keep on those employees;

(2) Periodic reviews of the source
records kept on covered employees;

(3) How and when a State must report
wages and pay contributions;

(4) What the State’s liability for con-
tributions is and how SSA figures the
amount of those contributions;

(5) What happens if a State fails to
pay its contributions timely;

(6) How errors in reports and con-
tribution payments are corrected;

(7) How overpayments of contribu-
tions are credited or refunded;

(8) How assessments are made if con-
tributions are underpaid; and

(9) How a State can obtain adminis-
trative or judicial review of a decision
on a credit, refund, or assessment.

[53 FR 32976, Aug. 29, 1988, as amended at 57
FR 59911, Dec. 17, 1992]

§ 404.1202 Definitions.
(a) Terms which have special mean-

ing in this subpart are described in this
section. Where necessary, further ex-
planation is included in the section
where the term is used.

(b) Coverage terms:
Agreement— The agreement between

the Secretary of Health and Human
Services and the State containing the
conditions under which retirement,
survivors, disability and hospital
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insurance coverage is provided for
State and local government employees.

Coverage— The extension of Social
Security protection (retirement, survi-
vors, disability, and hospital insur-
ance) by agreement between the Sec-
retary of Health and Human Services
and a State to employees of the State
and its political subdivisions or by
agreement between the Secretary of
Health and Human Services and an
interstate instrumentality to employ-
ees of the interstate instrumentality.

Coverage group— The grouping by
which employees are covered under an
agreement.

Employee— An employee as defined in
section 210(j) of the Act. Usually, the
common-law control test is used in de-
termining whether an employer-em-
ployee relationship exists. The term
also includes an officer of a State or
political subdivision.

Governmental function— The tradi-
tional functions of government: legis-
lative, executive, and judicial.

Interstate instrumentality— An inde-
pendent legal entity organized by two
or more States to carry out one or
more functions. For Social Security
coverage purposes under section 218 of
the Act, an interstate instrumentality
is treated, to the extent practicable, as
a ‘‘State.’’

Modification— A change to the agree-
ment between the Secretary of Health
and Human Services and a State which
provides coverage of the services of em-
ployees not previously covered or
which alters the agreement in some
other respect.

Political subdivision— A separate legal
entity of a State which usually has
specific governmental functions. The
term ordinarily includes a county,
city, town, village, or school district,
and in many States, a sanitation, util-
ity, reclamation, drainage, flood con-
trol, or similar district. A political
subdivision includes an instrumental-
ity of a State, one or more politicial
subdivisions of a State, or a State and
one or more of its political subdivi-
sions.

Proprietary function— A business en-
gaged in by a State or political subdivi-
sion such as a public amusement park
or public parking lot.

Retirement system— A pension, annu-
ity, retirement, or similar fund or sys-
tem established by a State or political
subdivision.

Secretary— The Secretary of Health
and Human Services or authorized del-
egate.

SSA— The Social Security Adminis-
tration.

State— Includes the fifty States,
Puerto Rico, and the Virgin Islands. It
does not include the District of Colum-
bia, Guam or American Samoa.
‘‘State’’ also refers to an interstate in-
strumentality where applicable.

We— The Social Security Adminis-
tration.

(c) Contributions, wage reporting,
and adjustment terms—for wages paid
prior to 1987:

Allowance of a credit or refund— The
written notice to a State of the deter-
mination by SSA of the amount owed
to the State by SSA, the period in-
volved, and the basis for the deter-
mination.

Assessment— The written notice to a
State of the determination by SSA of
the amount (contributions or accrued
interest) owed to SSA by the State, the
period involved, and the basis for the
determination.

Contributions— Payments made under
an agreement which the State deposits
in a Federal Reserve bank. The
amounts are based on the wages paid to
employees whose services are covered
under an agreement. These amounts
are equal to the taxes imposed under
the Internal Revenue Code on
emp1oyers and employees in private
employment.

Contribution return— Form used to
identify and account for all contribu-
tions actions.

Disallowance of a State’s claim for cred-
it or refund— The written notice to a
State of the determination by SSA
that the State’s claim for credit or re-
fund is denied, the period involved, and
the basis for the determination.

Overpayment— A payment of more
than the correct amount of contribu-
tions or interest.

Underpayment— A payment of less
than the correct amount of contribu-
tions or interest.

Wage Reports— Forms used to iden-
tify employees who were paid wages for
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covered employment and the amounts
of those wages paid. This includes cor-
rective reports.

§ 404.1203 Evidence—for wages paid
prior to 1987.

(a) State’s responsibility for submitting
evidence. The State, under the provi-
sions of the agreement, is responsible
for accurately reporting the wages paid
employees for services covered by the
agreement and for paying the correct
amount of contributions due on those
wages. This responsibility includes sub-
mitting evidence to verify the accu-
racy of the reports and payments.

(b) Failure to submit requested evi-
dence. The State is required to submit
information timely to SSA. If we re-
quest additional evidence to verify the
accuracy of reports and payments, we
specify when that evidence must be
submitted. If we do not receive the evi-
dence timely, and the State provides
no satisfactory explanation for its fail-
ure to submit the evidence timely, we
may proceed, if appropriate, on the
basis of the information we have. Pro-
ceeding on the basis of the information
we have permits us to credit the wage
records of employees properly, where
possible, while continuing to work with
the State to resolve remaining discrep-
ancies.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1203 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1204 Designating officials to act
on behalf of the State.

(a) Each State which enters into an
agreement shall designate the official
or officials authorized to act on the
State’s behalf in administering the
agreement. Each State shall inform
SSA of the name, title, and address of
the designated official(s) and the ex-
tent of each official’s authority. For
example, a State may indicate that the
State official is authorized:

(1) To enter into an agreement and
execute modifications to the agree-
ment; and

(2) To carry out the ministerial du-
ties necessary to administer the agree-
ment.

For wages paid prior to 1987:
(3) To enter into agreements to ex-

tend or re-extend the time limit for as-
sessment or credit;

(4) To make arrangements in connec-
tion with onsite reviews; and

(5) To request administrative review
of an assessment, an allowance of a
credit or refund, or a disallowance of a
credit or refund.

(b) Each State shall inform SSA
timely of changes in designated offi-
cials or changes in their authority.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1204 was revised, effective Aug.
29, 1988 with the exception of paragraphs
(a)(5) and (b). Section 404.1204(a)(5) and (b)
contain reporting and recordkeeping require-
ments and will become effective upon ap-
proval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

WHAT GROUPS OF EMPLOYEES MAY BE
COVERED

§ 404.1205 Absolute coverage groups.
(a) General. An absolute coverage

group is a permanent grouping of em-
ployees, e.g., all the employees of a
city or town. It is a coverage group for
coverage and reporting purposes. When
used for coverage purposes, the term
refers to groups of employees whose po-
sitions are not under a retirement sys-
tem. An absolute coverage group may
include positions which were formerly
under a retirement system and, at the
State’s option, employees who are in
positions under a retirement system
but who are ineligible (see § 404.1208) to
become members of that system.

(b) What an absolute coverage group
consists of. An absolute coverage group
consists of one of the following em-
ployee groups:

(1) State employees performing serv-
ices in connection with the State’s gov-
ernmental functions;

(2) State employees performing serv-
ices in connection with a single propri-
etary function of the State;

(3) Employees of a State’s political
subdivision performing services in con-
nection with that subdivision’s govern-
mental functions;
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(4) Employees of a State’s political
subdivision performing services in con-
nection with a single proprietary func-
tion of the subdivision;

(5) Civilian employees of a State’s
National Guard units; and

(6) Individuals employed under an
agreement between a State and the
U.S. Department of Agriculture as ag-
ricultural products inspectors.

(c) Designated coverage groups. A
State may provide coverage for des-
ignated (i.e., selected) absolute cov-
erage groups of the State or a political
subdivision. When coverage is extended
to these designated groups, the State
must specifically identify each group
as a designated absolute coverage
group and furnish the effective date of
coverage and any optional exclusion(s)
for each group. Where a State has pro-
vided coverage to designated absolute
coverage groups, the State may, by
modifying its agreement, extend that
coverage to any absolute coverage
group in the State.

§ 404.1206 Retirement system coverage
groups.

(a) General. Section 218(d) of the Act
authorizes coverage of services of em-
ployees in positions under a retirement
system. For purposes of obtaining cov-
erage, a system may be considered a
separate retirement system authorized
by section 218(d)(6) (A) or (B) of the
Act. Under this section of the Act a
State may designate the positions of
any one of the following groupings of
employees as a separate retirement
system:

(1) The entire system;
(2) The employees of the State under

the system;
(3) The employees of each political

subdivision in the State under the sys-
tem;

(4) The employees of the State and
the employees of any one or more of
the State’s political subdivisions;

(5) The employees of any combina-
tion of the State’s political subdivi-
sions;

(6) The employees of each institution
of higher learning, including junior
colleges and teachers colleges; or

(7) The employees of a hospital which
is an integral part of a political sub-
division.

If State law requires a State or politi-
cal subdivision to have a retirement
system, it is considered established
even though no action has been taken
to establish the system.

(b) Retirement system coverage groups.
A retirement system coverage group is
a grouping of employees in positions
under a retirement system. Employees
in positions under the system have
voted for coverage for the system by
referendum and a State has provided
coverage by agreement or modification
of its agreement. It is not a permanent
grouping. It exists only for referendum
and coverage purposes and is not a sep-
arate group for reporting purposes.
Once coverage has been obtained, the
retirememt system coverage group be-
comes part of one of the absolute cov-
erage groups described in § 404.1205(b).

(c) What a retirement system coverage
group consists of. A retirement system
coverage group consists of:

(1) Current employees—all employees
whose services are not already covered
by the agreement, who are in positions
covered by the same retirement system
on the date an agreement or modifica-
tion of the agreement is made applica-
ble to the system;

(2) Future employees—all employees
in positions brought under the system
after an agreement or modification of
the agreement is signed; and

(3) Other employees—all employees
in positions which had been under the
retirement system but which were not
under the retirement system when the
group was covered (including
ineligibles who had been optionally ex-
cluded from coverage under section
218(c)(3)(B) of the Act).

(d) Referendum procedures. Prior to
signing the agreement or modification,
the governor or an official of the State
named by the governor (for an inter-
state instrumentality, its chief execu-
tive officer) must certify to the Sec-
retary that:

(1) All eligible employees were given
at least 90 days’ notice of the referen-
dum;

(2) All eligible employees were given
an opportunity to vote in the referen-
dum;

(3) Only eligible employees were per-
mitted to vote in the referendum;
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(4) Voting was by secret written bal-
lot on the question of whether service
in positions covered by the retirement
system should be included under an
agreement;

(5) The referendum was conducted
under the supervision of the governor
or agency or individual named by him;
and

(6) A majority of the retirement sys-
tem’s eligible employees voted for cov-
erage under an agreement.

The State has two years from the date
of a favorable referendum to enter into
an agreement or modification extend-
ing coverage to the retirement system
coverage group. If the referendum is
unfavorable, another referendum can-
not be held until at least one year after
that unfavorable referendum.

(e) Who is covered. If a majority of the
eligible employees in a retirement sys-
tem vote for coverage, all employees in
positions in that retirement system be-
come covered.

(f) Coverage of employees in positions
under more than one retirement system.
(1) If an employee occupies two or more
positions each of which is under a dif-
ferent retirement system, the employ-
ee’s coverage in each position depends
upon the coverage extended to each po-
sition under each system.

(2) If an employee is in a single posi-
tion which is under more than one re-
tirement system (because the employ-
ee’s occupancy of that position permits
her or him to become a member of
more than one retirement system), the
employee is covered when the retire-
ment system coverage group including
her or his position is covered under an
agreement unless (A) he or she is not a
member of the retirement system
being covered and (B) he or she is a
member of a retirement system which
has not been covered. This rule also ap-
plies to the coverage of services in po-
licemen’s and firemen’s positions in
interstate instrumentalities and in
those States named in § 404.1212(c)(1).

§ 404.1207 Divided retirement system
coverage groups.

(a) General. Under section 218(d)(6)(C)
of the Act certain States and under
section 218(g)(2) of the Act all inter-
state instrumentalities may divide a
retirement system based on whether

the employees in positions under that
system want coverage. The States hav-
ing this authority are Alaska, Califor-
nia, Connecticut, Florida, Georgia, Ha-
waii, Illinois, Massachusetts, Min-
nesota, Nevada, New Jersey, New Mex-
ico, New York, North Dakota, Penn-
sylvania, Rhode Island, Tennessee,
Texas, Vermont, Washington, and Wis-
consin.

(b) Divided retirement system coverage
group. A divided retirement system
coverage group is a grouping under a
retirement system of positions of mem-
bers of the system who voted for cov-
erage and positions of individuals who
become members of the system (the
‘‘yes’’ group), and positions of members
of the system who did not elect cov-
erage (the ‘‘no’’ group) and ineligible
employees (see § 404.1208). For purposes
of this section for groups covered after
1959, the term ‘‘member’’ also includes
individuals who have an option to be-
come members of the retirement sys-
tem but have not done so. The position
of a member in the ‘‘no’’ group can be
covered if, within two years after the
agreement or modification extending
coverage to the ‘‘yes’’ group is exe-
cuted, the State provides an oppor-
tunity to transfer the position to the
covered ‘‘yes’’ group and the individual
occupying the position makes a writ-
ten request for the transfer. The mem-
bers of the ‘‘no’’ group can also be cov-
ered if, by referendum, a majority of
them vote for coverage. If the majority
votes for coverage, all positions of the
members of the ‘‘no’’ group become
covered. There is no further subdivi-
sion of the ‘‘no’’ group into those who
voted for and those who voted against
coverage. If the State requests, the
ineligibles in the ‘‘no’’ group may be-
come part of the ‘‘yes’’ group and have
their services covered.

(c) Referendum procedures. To divide a
retirement system, the State must
conduct a referendum among the sys-
tem’s employees. If the system is to be
divided, the governor or an individual
named by him must certify to the Sec-
retary that:

(1) The referendum was held by writ-
ten ballot on the question of whether
members of a retirement system wish
coverage under an agreement;
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(2) All members of the retirement
system at the time the vote was held
had the opportunity to vote;

(3) All members of the system on the
date the notice of the referendum was
issued were given at least 90 days’ no-
tice regarding the referendum;

(4) The referendum was conducted
under the supervision of the governor
or agency or person designated by him;
and

(5) The retirement system was di-
vided into two parts, one composed of
positions of members of the system
who voted for coverage and the other
composed of the remaining positions
under the retirement system.

After the referendum the State may in-
clude those members who chose cov-
erage under its agreement as a retire-
ment system coverage group. The
State has two years from the date of
the referendum to enter into an agree-
ment or modification extending cov-
erage to that group.

§ 404.1208 Ineligible employees.
(a) Definition. An ineligible is an em-

ployee who, on first occupying a posi-
tion under a retirement system, is not
eligible for membership in that system
because of a personal disqualification
like age, physical condition, or length
of service.

(b) Coverage of ineligible employees. A
State may, in its agreement or any
modification to the agreement, provide
coverage for the services of ineligible
employees in one of three ways:

(1) As part of or as an addition to an
absolute coverage group;

(2) As part of a retirement system
coverage group covering all positions
under the retirement system; or

(3) As part of or as an addition to a
retirement system coverage group
composed of those members in posi-
tions in a retirement system who chose
coverage.

§ 404.1209 Mandatorily excluded serv-
ices.

Some services are mandatorily ex-
cluded from coverage under a State’s
agreement. They are:

(a) Services of employees who are
hired to relieve them from unemploy-
ment;

(b) Services performed in an institu-
tion by a patient or inmate of the in-
stitution;

(c) Transportation service subject to
the Federal Insurance Contributions
Act;

(d) Certain emergency services in
case of fire, storm, snow, volcano,
earthquake, flood or other similar
emergency; and

(e) Services other than agricultural
labor or student services which would
be excluded from coverage if performed
for a private employer.

(f) Services covered under section
210(a)(7)(F) of the Act. (See
§ 404.1200(b).)

[53 FR 32976, Aug. 29, 1988, as amended at 57
FR 59911, Dec. 17, 1992]

§ 404.1210 Optionally excluded serv-
ices.

Certain services and positions may, if
the State requests it, be excluded from
coverage. These exclusions may be ap-
plied on a statewide basis or selec-
tively by coverage groups. They are:

(a) Services in any class or classes of
elective positions;

(b) Services in any class or classes of
part-time positions;

(c) Services in any class or classes of
positions where the pay is on a fee
basis;

(d) Any agricultural labor or student
services which would also be excluded
if performed for a private employer;
and

(e) Services performed by election of-
ficials or election workers if the pay-
ments for those services:

(1) In a calendar quarter are less than
$50; or

(2) For modifications executed after
1977, in a calendar year are less than
$100.

§ 404.1211 Interstate instrumentalities.
For Social Security coverage pur-

poses under section 218 of the Act,
interstate instrumentalities are treat-
ed, to the extent practicable, as States,
that is:

(a) They must be legally authorized
to enter into an agreement with the
Secretary;

(b) They are subject to the same
rules that are applied to the States;
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(c) They may divide retirement sys-
tems and cover only the positions of
members who want coverage; and

(d) They may provide coverage for
firemen and policemen in positions
under a retirement system.

§ 404.1212 Policemen and firemen.

(a) General. For Social Security cov-
erage purposes under section 218 of the
Act, a policeman’s or fireman’s posi-
tion is any position so classified under
State statutes or court decisions. Gen-
erally, these positions are in the orga-
nized police and fire departments of in-
corporated cities, towns, and villages.
In most States, a policeman is a mem-
ber of the ‘‘police’’ which is an orga-
nized civil force for maintaining order,
preventing and detecting crimes, and
enforcing laws. The terms ‘‘policeman’’
and ‘‘fireman’’ do not include services
in positions which, although connected
with police and firefighting functions,
are not policeman or fireman positions.

(b) Providing coverage. A State may
provide coverage of:

(1) Policemen’s and firemen’s posi-
tions not under a retirement system as
part of an absolute coverage group;

(2) Policemen’s or firemen’s posi-
tions, or both, as part of a retirement
system coverage group for the States
specified in paragraph (c)(1) of this sec-
tion; or

(3) Firemen’s positions only as a sep-
arate retirement system as set forth in
paragraph (c)(2) of this section.

(c) Policemen and firemen in positions
under a retirement system. (1) Some
States and all interstate instrumental-
ities may provide coverage for employ-
ees in policemen’s or firemen’s posi-
tions, or both, which are under a re-
tirement system by following the ma-
jority vote referendum procedures in
§ 404.1206(d). The States are Alabama,
California, Florida, Georgia, Hawaii,
Idaho, Kansas, Maine, Maryland, Mis-
sissippi, Montana, New York, North
Carolina, North Dakota, Oregon, Puer-
to Rico, South Carolina, South Dakota,
Tennessee, Texas, Vermont, Virginia,
and Washington. Some States and all
interstate instrumentalities may use
the desire for coverage procedures in
§ 404.1207. The States are California,
Florida, Georgia, Hawaii, New York,

North Dakota, Tennessee, Texas, Ver-
mont, and Washington.

(2) All States not listed in paragraph
(c)(1) of this section may provide cov-
erage for employees in firemen’s posi-
tions which are under a retirement sys-
tem by:

(i) Following the referendum proce-
dures in § 404.1206(d); and

(ii) Submitting a certification by the
governor, or an individual named by
her or him, to the Secretary that ex-
tending coverage to this group of em-
ployees will improve their overall ben-
efit protection.

HOW COVERAGE UNDER AGREEMENTS IS
OBTAINED AND CONTINUES

§ 404.1214 Agreement for coverage.
(a) General. A State may enter into a

written agreement with the Secretary
to provide for Social Security coverage
for its employees or the employees of
one or more of its political subdivi-
sions. An interstate instrumentality
may enter into a similar agreement for
its employees. These agreements cover
employees in groups of positions or by
types of services rather than the indi-
vidual employees.

(b) Procedures. A State or interstate
instrumentality may request coverage
by submitting to SSA a proposed writ-
ten agreement for the desired coverage.

(c) Authority to enter into an agreement
for coverage—(1) Federal law. Section
218(a) of the Act requires the Secretary
to enter into an agreement, at the re-
quest of the State, to extend Social Se-
curity coverage to the State’s employ-
ees or those of its political subdivi-
sions. Section 218(g) authorizes the
Secretary to enter into an agreement,
at the request of an interstate instru-
mentality, to extend Social Security
coverage to the employees of the inter-
state instrumentality.

(2) State law. State law must author-
ize a State or an interstate instrumen-
tality to enter into an agreement with
the Secretary for Social Security cov-
erage.

(d) Provisions of the agreement. The
agreement must include:

(1) A description of the specific serv-
ices to be covered and excluded;

(2) The State’s promise to pay, to the
Secretary of the Treasury,
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contributions equal to the sum of the
taxes which would be required under
the Federal Insurance Contributions
Act from employers and employees if
the employment were in the private
sector;

(3) The State’s promise to comply
with the regulations the Secretary pre-
scribes for carrying out the provisions
of section 218 of the Act; and

(4) Identification of the political sub-
divisions, coverage groups, or services
being covered and the services that are
excluded.

The agreement must be signed by the
authorized State or interstate instru-
mentality official and the Secretary or
his or her designee.

(e) Effective date. The agreement
must specify an effective date of cov-
erage. However, the effective date can-
not be earlier than the last day of the
sixth calendar year preceding the year
in which the agreement is mailed or de-
livered by other means to the Sec-
retary. The agreement is effective after
the effective date.

(f) Applicability of agreement. The
agreement establishes the continuing
relationship between the Secretary and
the State or interstate instrumentality
except as it is modified (see §§ 404.1215–
404.1217).

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1214 was revised, effective Aug.
29, 1988 with the exception of paragraph (d).
Section 404.1214(d) contains reporting and
recordkeeping requirements and will become
effective upon approval by the Office of Man-
agement and Budget. A notice announcing
the effective date will be published in the
FEDERAL REGISTER.

§ 404.1215 Modification of agreement.

(a) General. A State or interstate in-
strumentality may modify in writing
its agreement, for example, to:

(1) Exclude, in limited situations,
employee services or positions pre-
viously covered;

(2) Include additional coverage
groups; or

(3) Include as covered services:
(i) Services of covered employees for

additional retroactive periods of time;
and

(ii) Services previously excluded from
coverage.

(b) Controlling date for retroactive cov-
erage. A State may specify in the modi-
fication a date to make all individuals
in the coverage group who were in an
employment relationship on that date
eligible for retroactive coverage. This
date is known as the controlling date
for retroactive coverage. It can be no
earlier than the date the modification
is mailed or otherwise delivered to the
Secretary nor can it be later than the
date the modification is signed by the
Secretary. If the State does not des-
ignate a controlling date, the date the
modification is signed by the Secretary
is the controlling date.

(c) Conditions for modification. The
provisions of section 218 of the Act
which apply to the original agreement
also apply to a modification to the
agreement.

(d) Effective date. Generally, a modi-
fication must specify an effective date
of coverage. However, the effective
date cannot be earlier than the last
day of the sixth calendar year preced-
ing the year in which the modification
is mailed or delivered by other means
to the Secretary. The modification is
effective after the effective date.

§ 404.1216 Modification of agreement
to correct an error.

(a) General. If an agreement or modi-
fication contains an error, the State
may correct the error by a subsequent
modification to the agreement. For ex-
ample, the agreement or modification
incorrectly lists a covered service as an
optionally excluded service or shows an
improper effective date of coverage. In
correcting this type of error, which af-
fects the extent of coverage, the State
must submit a modification along with
evidence to establish that the error oc-
curred. However, a modification is not
needed to correct minor typographical
or clerical errors. For example, an
agreement or modification incorrectly
lists School District No. 12 as School
District No. 13. This type of error can
be corrected based on a written request
from the appropriate official of the
State or interstate instrumentality.

(b) Correction of errors involving erro-
neous reporting to the IRS—for wages
paid prior to 1987. Where a State or po-
litical subdivision makes reports and
payments to the Internal Revenue
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Service under the provisions of the
Federal Insurance Contributions Act
which apply to employees in private
employment in the mistaken belief
that this action would provide cov-
erage for its employees, the State may
provide the desired coverage for those
same periods of time by a subsequent
modification to its agreement. If State
law permits, the State may make that
coverage effective with the first day of
the first period for which the erroneous
reports and payments were made. (In
this instance, the limitation on retro-
active coverage described in
§ 404.1215(d) is not applicable.) Where
the State does not want to provide
such retroactive coverage or is not per-
mitted to do so by State law, the State
may provide the coverage for the af-
fected coverage group as of a specified
date (§ 404.1215(b)). The coverage would
then apply to the services performed by
individuals as members of the coverage
group

(1) Who were employees on that date,
and

(2) Whose wages were erroneously re-
ported to IRS, and

(3) For whom a refund of FICA taxes
has not been obtained at the time the
Secretary executes the modification.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1216 was revised, effective Au-
gust 29, 1988 with the exception of paragraph
(a). Section 404.1216(a) contains reporting
and recordkeeping requirements and will be-
come effective upon approval by the Office of
Management and Budget. A notice announc-
ing the effective date will be published in the
FEDERAL REGISTER.

§ 404.1217 Continuation of coverage.
The coverage of State and local gov-

ernment employees continues as fol-
lows:

(a) Absolute coverage group. Generally,
the services of an employee covered as
a part of an absolute coverage group
(see § 404.1205) continue to be covered
indefinitely. A position covered as a
part of an absolute coverage group con-
tinues to be covered even if the posi-
tion later comes under a retirement
system. This includes policemen’s and
firemen’s positions which are covered
with an absolute coverage group.

(b) Retirement system coverage group.
Generally, the services of employees in

positions covered as a part of a retire-
ment system coverage group continue
to be covered indefinitely. For a retire-
ment system coverage group made up
of members who chose coverage, a posi-
tion continues to be covered until it is
removed from the retirement system
and is no longer occupied by a member
who chose coverage or by a new mem-
ber of the system. Coverage is not ter-
minated because the positions are later
covered under additional retirement
systems or removed from coverage
under a retirement system, or because
the retirement system is abolished
with respect to the positions. However,
if the retirement system has been abol-
ished, newly created or reclassified po-
sitions or positions in a newly created
political subdivision cannot be covered
as a part of the retirement system cov-
erage group. If the retirement system
is not abolished, a newly created or re-
classified position is a part of the cov-
erage group if the position would have
been a part of the group had it existed
earlier. If the retirement system cov-
erage group is made up of members
who chose coverage, the newly created
or reclassified position is a part of the
coverage group if it is occupied by a
member who chose coverage or by a
new member.

§ 404.1218 Resumption of coverage.

Before April 20, 1983, an agreement
could be terminated in its entirety or
with respect to one or more coverage
groups designated by the State. Cov-
erage of any coverage group which has
been previously terminated may be re-
sumed by a modification to the agree-
ment.

§ 404.1219 Dissolution of political sub-
division.

If a political subdivision whose em-
ployees are covered under the agree-
ment is legally dissolved, the State
shall give us satisfactory evidence of
its dissolution or nonexistence. The
evidence must establish that the entity
is not merely inactive or dormant, but
that it no longer legally exists. We will
notify the State whether the evidence
is satisfactory.
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HOW TO IDENTIFY COVERED EMPLOYEES

§ 404.1220 Identification numbers.
(a) State and local government. When a

State submits a modification to its
agreement under section 218 of the Act,
SSA will assign a special identification
number to each political subdivision
included in that modification. SSA will
inform the State of the special identi-
fication number(s) by sending a Form
SSA–214–CD, ‘‘Notice of Identifying
Number,’’ to the State. These numbers
are assigned only for State book-
keeping purposes unless coverage is ex-
tended to periods prior to 1987. Then,
the special number will be assigned and
used for reporting the pre-1987 wages to
SSA. The special number will also be
assigned to an interstate instrumental-
ity if pre-1987 coverage is obtained and
SSA will send a Form SSA–214–CD to
the interstate instrumentality to no-
tify it of the number assigned.

(b) Coverage group number for coverage
groups. If a State’s agreement provides
coverage for a State or a political sub-
division based on designated propri-
etary or governmental functions, the
State shall furnish a list of those
groups. The list shall identify each des-
ignated function and the title and busi-
ness address of the official responsible
for filing each designated group’s wage
report. SSA assigns a coverage group
number to each designated group based
on the information furnished in the
list.

(c) Unit numbers for payroll record
units. SSA assigns, at a State’s request,
unit numbers to payroll record units
within a State or political subdivision.
When a State requests separate payroll
record unit numbers, it must furnish
the following:

(1) The name of each payroll record
unit for the coverage group; and

(2) The title and business address of
the official responsible for each payroll
unit.

(d) Unit numbers where contribution
amounts are limited—for wages paid prior
to 1987. An agreement, or modification
of an agreement, may provide for the
computation of contributions as pre-
scribed in § 404.1256 for some employees
of a political subdivision. In this situa-
tion, SSA assigns special unit numbers
to the political subdivision to identify

those employees. SSA does not assign a
special unit number to a political sub-
division in which the contributions for
all employees are computed as pre-
scribed in § 404.1256.

(e) Use. For wages paid prior to 1987,
the employer shall show the appro-
priate SSA-issued identifying number,
including any coverage group or pay-
roll record unit number, on records, re-
ports, returns, and claims to report
wages, adjustments, and contributions.

[53 FR 32976, Aug. 29, 1988, as amended at 60
FR 42433, Aug. 16, 1995]

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1220 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

WHAT RECORDS OF COVERAGE MUST BE
KEPT

§ 404.1225 Records—for wages paid
prior to 1987.

(a) Who keeps the records. Every State
which enters into an agreement shall
keep, or require the political subdivi-
sions whose employees are included
under its agreement to keep, accurate
records of all remuneration (whether in
cash or in a medium other than cash)
paid to employees performing services
covered by that agreement. These
records shall show for each employee:

(1) The employee’s name, address,
and Social Security number;

(2) The total amount of remuneration
(including any amount withheld as
contributions or for any other reason)
and the date the remuneration was
paid and the period of services covered
by the payment;

(3) The amount of remuneration
which constitutes wages (see § 404.1041
for wages and §§ 404.1047–404.1059 for ex-
clusions from wages); and

(4) The amount of the employee’s
contribution, if any, withheld or col-
lected, and if collected at a time other
than the time such payment was made,
the date collected. If the total remu-
neration (paragraph (a)(2) of this sec-
tion) and the amount which is subject
to contribution (paragraph (a)(3) of this
section) are not equal, the reason shall
be stated.
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The State shall keep copies of all re-
turns, reports, schedules, and state-
ments required by this subpart, copies
of claims for refund or credit, and
copies of documents about each adjust-
ment made under § 404.1265 or § 404.1271
as part of its records. These records
may be maintained by the State or, for
employees of a political subdivision, by
the political subdivision. Each State
shall use forms and systems of ac-
counting as will enable the Secretary
to determine whether the contribu-
tions for which the State is liable are
correctly figured and paid.

(b) Place and period of time for keeping
records. All records required by this
section shall:

(1) Be kept at one or more convenient
and safe locations accessible to review-
ing personnel (see § 404.1232(a));

(2) Be available for inspection by re-
viewing personnel at any time; and

(3) Be maintained for at least four
years from the date of the event re-
corded. (This four-year requirement ap-
plies regardless of whether, in the
meantime, the employing entity has
been legally dissolved or, before April
20, 1983, the agreement was terminated
in its entirety or in part.)

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1225 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

REVIEW OF COMPLIANCE BY STATE WITH
ITS AGREEMENT

§ 404.1230 Onsite review program.

To ensure that the services of em-
ployees covered by a State’s agreement
are reported and that those employees
receive Social Security credit for their
covered earnings, we periodically re-
view the source records upon which a
State’s contribution returns and wage
reports are based. These reviews are de-
signed:

(a) To measure the effectiveness of
the State’s systems for ensuring that
all wages for those employees covered
by its agreement are reported and So-
cial Security contributions on those
wages are paid;

(b) To detect any misunderstanding
of coverage or reporting errors and to
advise the State of the corrective ac-
tion it must take; and

(c) To find ways to improve a State’s
recordkeeping and reporting operations
for the mutual benefit of the State and
SSA.

§ 404.1231 Scope of review.
The onsite review focuses on four

areas:
(a) State’s controls and record-

keeping—to assess a State’s systems
for assuring timely receipt, correct-
ness, and completeness of wage reports
and contribution returns;

(b) Instruction, education, and guid-
ance a State provides local reporting
officials—to assess a State’s systems
for assuring on a continuing basis that
all reporting officials and their staffs
have the necessary instructions, guide-
lines, and training to meet the State’s
coverage, reporting and recordkeeping
requirements;

(c) Compliance by reporting offi-
cials—to assess a State’s systems for
assuring that the reporting officials in
the State have adequate recordkeeping
procedures, are properly applying the
appropriate provisions of the State’s
agreement, and are complying with re-
porting requirements; and

(d) Quality control with prompt cor-
rective action—to assess a State’s sys-
tems for assuring that its reports and
those of its political subdivisions are
correct, for identifying the causes and
extent of any deficiencies, and for
promptly correcting these deficiencies.

§ 404.1232 Conduct of review.
(a) Generally, SSA staff personnel

conduct the onsite review. Occasion-
ally, members of the Office of the In-
spector General, Department of Health
and Human Services (HHS), may con-
duct or participate in the review.

(b) The review is done when consid-
ered necessary by SSA or HHS or, if
practicable, in response to a State’s
specific request for a review.

(c) All pertinent source records pre-
pared by the State or its political sub-
divisions are reviewed, on site, to ver-
ify the wage reports and contribution
returns. We may review with the ap-
propriate employees in a subdivision
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those source records and how the infor-
mation is gathered, processed, and
maintained. We notify the State’s So-
cial Security Administrator when we
plan to make the review and request
her or him to make the necessary ar-
rangements.

(d) The review is a cooperative effort
between SSA and the States to im-
prove the methods for reporting and
maintaining wage data to carry out the
provisions of the agreement.

§ 404.1234 Reports of review’s findings.
We provide the State Social Security

Administrator with reports of the re-
view’s findings. These reports may con-
tain coverage questions which need de-
velopment and resolution and report-
ing errors or omissions for the State to
correct promptly. These reports may
also recommend actions the State can
take to improve its information gath-
ering, recordkeeping, and wage report-
ing systems, and those of its political
subdivisions.

HOW TO REPORT WAGES AND CONTRIBU-
TIONS—FOR WAGES PAID PRIOR TO 1987

§ 404.1237 Wage reports and contribu-
tion returns—general—for wages
paid prior to 1987.

(a) Wage reports. Each State shall re-
port each year the wages paid each cov-
ered employee during that year. With
the wage report the State shall also
identify, as prescribed by SSA, each po-
litical subdivision by its assigned iden-
tification number and, where appro-
priate, any coverage group or payroll
record unit number assigned.

(b) Wage reports of remuneration for
agricultural labor. A State may exclude
from its agreement any services of em-
ployees the remuneration for which is
not wages under section 209(h)(2) of the
Act. Section 209(h)(2) excludes as wages
the cash remuneration an employer
pays employees for agricultural labor
which is less than $150 in a calendar
year, or, if the employee performs the
agricultural labor for the employer on
less than 20 days during a calendar
year, the cash remuneration computed
on a time basis. If a State does exclude
the services and the individual meets
the cash-pay or 20-day test described in
§ 404.1056, the State shall identify on

the wage report and on any adjustment
report each individual performing agri-
cultural labor and the amount paid to
her or him.

(c) Contribution returns. The State
shall forward the contribution return
as set out in § 404.1249(b). It shall make
contribution payments under § 404.1262.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1237 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1239 Wage reports for employees
performing services in more than
one coverage group—for wages paid
prior to 1987.

(a) Employee of State in more than one
coverage group. If a State employee is
in more than one coverage group, the
State shall report the employee’s total
wages, up to the annual wage limita-
tions in § 404.1047, as though the wages
were paid by only one of the coverage
groups.

(b) Employee of political subdivision in
more than one coverage group. If an em-
ployee of a political subdivision is in
more than one coverage group, the
State shall report the employee’s total
wages, up to the annual wage limita-
tions in § 404.1047, as though the wages
were paid by only one of the coverage
groups.

(c) Employee of State and one or more
political subdivisions. If an individual
performs covered services as an em-
ployee of the State and an employee of
one or more political subdivisions and
the State agreement does not provide
for limiting contributions under sec-
tion 218(e)(2) of the Act as it read prior
to the enactment of Pub. L. 99–509, the
State and each political subdivision
shall report the amount of covered
wages it paid the employee up to the
annual wage limitations in § 404.1047.

(d) Employee of more than one political
subdivision. If an individual performs
covered services as an employee of
more than one political subdivision and
the State agreement does not provide
for limiting contributions under sec-
tion 218(e)(2) of the Act as it read prior
to the enactment of Pub. L. 99–509,
each political subdivision shall report
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the covered wages it paid the employee
up to the annual wage limitations in
§ 404.1047.

(e) Employee performing covered serv-
ices for more than one political entity
where section 218(e)(2) of the Act is appli-
cable. If an agreement provides for lim-
iting contributions under section
218(e)(2) of the Act as it read prior to
the enactment of Pub. L. 99–509, the re-
porting officials compute the total
amount of wages paid the employee by
two or more political subdivisions of a
State, or a State and one or more of its
political subdivisions, which were sub-
ject to section 218(e)(2) of the Act. The
State reports the amount of wages paid
up to the annual wage limitations in
§ 404.1047. The employee is treated as
having only one employer. If the em-
ployee also had wages not subject to
section 218(e)(2) of the Act, the State
shall report those wages separately.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1239 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1242 Back pay.
(a) Back pay defined. Back pay is pay

received in one period of time which
would have been paid in a prior period
of time except for a wrongful or im-
proper action taken by an employer. It
includes pay made under Federal or
State laws intended to create an em-
ployment relationship (including situa-
tions where there is unlawful refusal to
hire) or to protect an employee’s right
to wages.

(b) Back pay under a statute. Back pay
under a statute is a payment by an em-
ployer following an award, determina-
tion or agreement approved or sanc-
tioned by a court or administrative
agency responsible for enforcing a Fed-
eral or State statute protecting an em-
ployee’s right to employment or wages.
Examples of these statutes are:

(1) National Labor Relations Act or a
State labor relations act;

(2) Federal or State laws providing
reemployment rights to veterans;

(3) State minimum wage laws; and
(4) Civil Rights Act of 1964.

Payments based on legislation com-
parable to and having a similar effect
as those listed in this paragraph may
also qualify as having been made under
a statute. Back pay under a statute,
excluding penalties, is wages if paid for
covered employment. It is allocated to
the periods of time in which it should
have been paid if the employer had not
violated the statute. For backpay
awards affecting periods prior to 1987, a
State must fill a wage report and pay
the contributions due for all periods in-
volved in the back pay award under the
rules applicable to those periods.

(c) Back pay not under a statute.
Where the employer and the employee
agree on the amount payable without
any award, determination or agree-
ment approved or sanctioned by a
court or administrative agency, the
payment is not made under a statute.
This back pay cannot be allocated to
prior periods of time but must be re-
ported by the employer for the period
in which it is paid.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1242 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1243 Use of reporting forms—for
wages paid prior to 1987.

(a) Submitting wage reports. In the
form and manner required by SSA, a
State shall submit an annual report of
the covered wages the State and its po-
litical subdivisions paid their employ-
ees. Any supplemental, adjustment, or
correctional wage report filed is con-
sidered a part of the State’s wage re-
port.

(b) Correction of errors. If a State fails
to report or incorrectly reports an em-
ployee’s wages on its wage report, the
State shall submit a corrective report
as required by SSA.

(c) Reporting on magnetic tape or other
media. After approval by SSA, a State
may substitute magnetic tape or other
media for any form required for sub-
mitting a report or reporting informa-
tion.
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EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1243 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1247 When to report wages—for
wages paid prior to 1987.

A State shall report wages for the
calendar year in which they were actu-
ally paid. If the wages were construc-
tively paid in a prior calendar year, the
wages shall be reported for the prior
year (see § 404.1042(b) regarding con-
structive payment of wages).

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1247 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1249 When and where to make
deposits of contributions and to file
contribution returns and wage re-
ports—for wages paid prior to 1987.

(a) Deposits of contributions. The State
shall pay contributions in the manner
required in § 404.1262. (For failure to
make deposits when due see § 404.1265.)
The contribution payment is consid-
ered made when received by the appro-
priate Federal Reserve bank or branch
(see § 404.1262). Except as provided in
paragraphs (b) (2) and (3) and paragraph
(c) of this section, contributions are
due and payable as follows:

(1) For wages paid before July 1, 1980.
Contribution payments for wages paid
in a calendar quarter are due on the
15th day of the second month following
the end of the calendar quarter during
which the wages were paid.

(2) For wages paid beginning July 1,
1980, and before January 1984. Contribu-
tion payments for wages paid in a cal-
endar month are due within the thirty
day period following the last day of
that month.

(3) For wages paid after December 1983
and prior to 1987. Contribution pay-
ments for wages paid in the first half of
a calendar month are due on the last
day of that month. Contribution pay-
ments for wages paid in the second half
of that calendar month are due on the

fifteenth day of the next month. (For
purposes of this section, the first half
of a calendar month is the first 15 days
of that month and the second half is
the remainder of that month.)

(b) Contribution returns and wage re-
ports—(1) Where to be filed. The State
shall file the original copies of all con-
tribution returns, wage reports, and
adjustment reports with the SSA.

(2) When to be filed—(i) For years prior
to execution of agreement or modification.
If an agreement or modification pro-
vides for the coverage of employees for
periods prior to 1987, the State shall
pay contributions due and shall file
wage reports with SSA for these peri-
ods within 90 days after the date of the
notice that the Secretary has signed
the agreement or modification.

(ii) For year of execution of agreement
or modification. If the agreement or
modification provides for the coverage
of employees for the year of execution
of the agreement or modification, the
State may, within 90 days after the
date of the notice that the Secretary
has signed the agreement or modifica-
tion, submit a single contribution re-
turn and pay all contributions due for
the following periods:

(A) The month in which the agree-
ment or modification was signed;

(B) Any prior months in that year;
and

(C) Any subsequent months before
January 1984 (half-months after De-
cember 1983) whose contribution return
and payment due date is within this 90
day period. The State shall file wage
reports for that year by February 28 of
the year following the date of execu-
tion or within 90 days of the date of the
notice, whichever is later.

(iii) For years after execution of agree-
ment or modification. Except as de-
scribed in paragraph (b)(2)(ii) of this
section, when the State pays its con-
tributions under paragraph (a) of this
section, it shall also file a contribution
return. The State shall file the wage
report for any calendar year after the
year of execution of the agreement or
modification by February 28 of the fol-
lowing calendar year.

(iv) For good cause shown, and upon
written request by a State, the Sec-
retary may allow additional time for
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filing the reports and paying the relat-
ed contributions described in para-
graphs (b)(2)(i) and (b)(2)(ii) of this sec-
tion.

(3) Due date is on a weekend, legal holi-
day or Federal nonworkday. If the last
day for filing the wage report falls on a
weekend, legal holiday or Federal non-
workday, the State may file the wage
report on the next Federal workday. If
the due date for paying contributions
for the wages paid in a period (as speci-
fied in paragraph (a) of this section)
falls on a weekend, legal holiday or
Federal nonworkday, the State shall
pay the contributions and shall file the
contribution return no later than—

(i) The preceding Federal workday
for wages paid in July 1980 through De-
cember 1983;

(ii) The next Federal workday for
wages paid before July 1980 or after De-
cember 1983.

(4) Submitting reports and payments.
When submitting the contribution re-
turns or wage reports the State shall
release them in time to reach SSA by
the due date. When submitting con-
tribution payments as described in
§ 404.1262, the State shall release the
payments in time to reach the appro-
priate Federal Reserve bank or branch
by the due date. In determining when
to release any returns, reports, or pay-
ments the State shall provide suffi-
cient time for them to timely reach
their destination under the method of
submission used, e.g., mail or elec-
tronic transfer of funds.

(c) Payments by third party on account
of sickness or accident disability. Where a
third party makes a payment to an em-
ployee on account of sickness or acci-
dent disability which constitutes wages
for services covered under a State
agreement, the wages will be consid-
ered, for purposes of the deposits re-
quired under this section, to have been
paid to the employee on the date on
which the employer receives notice
from the third party of the amount of
the payment. No interest will be as-
sessed for failure to make a timely de-
posit of contributions due on such
wages for which a deposit was made
after December 1981 and before July
1982, to the extent that the failure to
make the deposit timely is due to rea-
sonable cause and not willful neglect.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1249 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1251 Final reports—for wages
paid prior to 1987.

If a political subdivision is legally
dissolved, the State shall file a final re-
port on that entity. The report shall
include each coverage group whose ex-
istence ceases with that of the entity.
It shall:

(a) Be marked ‘‘final report’’;
(b) Cover the period during which

final payment of wages subject to the
agreement is made; and

(c) Indicate the last date wages were
paid.

With the final report, the State shall
submit a statement showing the title
and business address of the State offi-
cial responsible for keeping the State’s
records and of each State and local of-
ficial responsible for keeping the
records for each coverage group whose
existence is ended. The State shall also
identify, as prescribed by SSA, each po-
litical subdivision by its assigned num-
ber and, where applicable, any coverage
group or payroll record unit number
assigned.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1251 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

WHAT IS A STATE’S LIABILITY FOR CON-
TRIBUTIONS—FOR WAGES PAID PRIOR
TO 1987

§ 404.1255 State’s liability for contribu-
tions—for wages paid prior to 1987.

A State’s liability for contributions
equals the sum of the taxes which
would be imposed by sections 3101 and
3111 of the Internal Revenue Code of
1954, if the services of the employees
covered by the State’s agreement were
employment as defined in section 3121
of the Code. The State’s liability be-
gins when those covered services are
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performed, for which wages are actu-
ally or constructively paid to those in-
dividuals, including wages paid in a
form other than cash (see § 404.1041(d)).
If an agreement is effective retro-
actively, the State’s liability for
contributions on wages paid during the
retroactive period begins with the date
of execution of the agreement or appli-
cable modification. Where coverage of
a coverage group has been terminated,
the State is liable for contributions on
wages paid for covered services even if
the wages are paid after the effective
date of termination of coverage.

§ 404.1256 Limitation on State’s liabil-
ity for contributions for multiple
employment situations—for wages
paid prior to 1987.

(a) Limitation due to multiple employ-
ment. Where an individual in any cal-
endar year performs covered services as
an employee of a State and as an em-
ployee of one or more political subdivi-
sions of the State, or as an employee of
more than one political subdivision;
and the State provides all the funds for
payment of the amounts which are
equivalent to the taxes imposed on the
employer under FICA on that individ-
ual’s remuneration for those services;
and no political subdivision reimburses
the State for paying those amounts;
the State’s agreement or modification
of an agreement may provide that the
State’s liability for the contributions
on that individual’s remuneration shall
be computed as though the individual
had performed services in employment
for only one political subdivision. The
State may then total the individual’s
covered wages from all these govern-
mental employers and compute the
contributions based on that total sub-
ject to the wage limitations in
§ 404.1047.

(b) Identification of employees in mul-
tiple employment. An agreement or
modification of an agreement provid-
ing for the computation of contribu-
tions as described in paragraph (a) of
this section shall identify the class or
classes of employees to whose wages
this method of computing contribu-
tions applies. For example, the State
may provide that such computation
shall apply to the wages paid to all in-
dividuals for services performed in po-

sitions covered by a particular retire-
ment system, or to the wages paid to
all individuals who are members of any
two or more coverage groups des-
ignated in an agreement or modifica-
tion. The State shall promptly notify
SSA if the conditions in paragraph (a)
of this section are no longer met by
any class or classes of employees iden-
tified in an agreement or modification.
In its notification, the State shall iden-
tify each class of employees and the
date on which the conditions ceased to
be met.

(c) Effective date. In the agreement or
modification, the State shall provide
that the computation of contributions
shall apply to wages paid after the ef-
fective date stated in the agreement or
modification. That date may be the
last day of any calendar year; however,
it may be no earlier than January 1 of
the year in which the agreement or
modification is submitted to SSA.

FIGURING THE AMOUNT OF THE STATE’S
CONTRIBUTIONS—FOR WAGES PAID
PRIOR TO 1987

§ 404.1260 Amount of contributions—
for wages paid prior to 1987.

The State’s contributions are equal
to the product of the applicable con-
tribution rate (which is equivalent to
both the tax rates imposed under sec-
tions 3101 and 3111 of the Internal Reve-
nue Code) times the amount of wages
actually or constructively paid for cov-
ered services each year (subject to the
wage limitations in § 404.1047) to the
employee.

§ 404.1262 Manner of payment of con-
tributions by State—for wages paid
prior to 1987.

When paying its contributions, the
State shall deposit its payment at the
specific Federal Reserve bank or
branch designated by SSA.

§ 404.1263 When fractional part of a
cent may be disregarded—for wages
paid prior to 1987.

In paying contributions to a Federal
Reserve bank or branch, a State may
disregard a fractional part of a cent un-
less it amounts to one-half cent or
more, in which case it shall be in-
creased to one cent. Fractional parts of

VerDate 08<MAY>96 18:07 May 09, 1996 Jkt 167063 PO 00000 Frm 00282 Fmt 8010 Sfmt 8010 C:\CFR\20V2.000 pfrm13



286

20 CFR Ch. III (4–1–96 Edition)§ 404.1265

a cent shall be used in computing the
total of contributions.

IF A STATE FAILS TO MAKE TIMELY
PAYMENTS—FOR WAGES PAID PRIOR
TO 1987

§ 404.1265 Addition of interest to con-
tributions—for wages paid prior to
1987.

(a) Contributions not paid timely. If a
State fails to pay its contributions to
the appropriate Federal Reserve bank
or branch (see § 404.1262), when due
under § 404.1249(a), we add interest on
the unpaid amount of the contributions
beginning with the date the payment
was due, except as described in para-
graphs (b) and (c) of this section. Inter-
est, if charged, begins with the due
date even if it is a weekend, legal holi-
day or Federal nonwork day. Interest
is added at the rate prescribed in sec-
tion 218(j) of the Act as it read prior to
the enactment of Pub. L. 99–509.

(b) Method of making adjustment. (1) If
a State shall file a contribution return
and shall accompany such return with
payment of contributions due and pay-
able as reported on such return in ac-
cordance with § 404.1249 but the amount
of the contributions reported and paid
is less than the correct amount of con-
tributions due and payable and the
underpayment of contributions is at-
tributable to an error in computing the
contributions (other than an error in
applying the rate of contributions in
effect at the time the wages were paid),
the State shall adjust the underpay-
ment by reporting the additional
amount due by reason of such under-
payment either as an adjustment of
total contributions due with the first
wage report filed after notification of
the underpayment by the Social Secu-
rity Administration, or as a single ad-
justment of total contributions due
with any contribution return filed
prior to the filing of such wage report.

(2) If an underpayment of contribu-
tions is due to an underreporting of or
a failure to report one or more employ-
ees:

(i) Where the underreporting or fail-
ure to report has been ascertained by
the State, the State may cause an ad-
justment by filing a report within 30
days after ascertainment of the error
by the State;

(ii) Where the underreporting or fail-
ure to report has been ascertained by
the Social Security Administration, a
notification of underpayment shall be
forwarded to the State, and the State
may cause an adjustment of the under-
payment by returning to the Social Se-
curity Administration, within 30 days
from the date of the notification, a
copy of the notification of underpay-
ment and the State’s corrected report.
The report shall show the amount of
wages, if any, erroneously reported for
the reporting period and the correct
amount of wages that should have been
reported and the identification number
of the State or the political subdivision
for each employee who was omitted or
erroneously reported. The filing to cor-
rect an underreporting of or a failure
to report one or more employees’ wages
shall not constitute an adjustment
under this section unless the wages
were erroneously omitted or erro-
neously reported.

(c) Payment. The amount of each
underpayment adjusted in accordance
with this section shall be paid to the
Federal Reserve Bank, or branch there-
of, serving the district in which the
State is located, without interest, at
the time of reporting the adjustment;
except that where any amounts due
with respect to such an adjustment had
been paid in error to IRS and a refund
thereof timely requested from, or insti-
tuted by, IRS, the amount of underpay-
ment adjusted in accordance with this
section, plus any interest paid by IRS
on the amount of such underpayment,
shall be paid to the Federal Reserve
Bank, or branch thereof, serving the
district in which the State is located,
at the time of reporting the adjust-
ment or within 30 days after the date of
issuance by IRS of the refund of the er-
roneous payments, whichever is later.
Except as provided in the preceding
sentence of this paragraph, if an ad-
justment is reported pursuant to para-
graph (b) of this section, but the
amount thereof is not paid when due,
interest thereafter accrues.

(d) Verifying contributions paid against
reported wages. We check the computa-
tion of contributions to verify that a
State has paid the correct amount of
contributions on the wages it reports
for a calendar year (see § 404.1249(b)(2)).
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If we determine that a State paid less
than the amount of contributions due
for that year, we add interest to the
amount of the underpayment. We
would add interest beginning with the
date the unpaid contributions were ini-
tially due to the date those contribu-
tions are paid. However, if the total
amount of the underpayment is 5 per-
cent or less than 5 percent of the con-
tributions due for a calendar year
based upon the State’s wage report and
the State deposits the underpaid
amount within 30 days after the date of
our notification to the State of the
amount due, the State may request
that the interest on the underpaid
amount be waived for good cause. This
request must be made within 30 days of
our notification to the State of the
amount due. Such requests will be
evaluated on an individual basis. The
evaluation will include, but not be lim-
ited to, consideration of such factors as
the circumstances causing the late
payment, the State’s past record of
late payments and the amount in-
volved.

Examples

(1) The records of a political subdivision
for the month of June are destroyed by fire.
The State makes an estimated deposit of
contributions for the month of June for that
political subdivision and deposits contribu-
tions for the month of June for all other po-
litical subdivisions based on actual records.
At the time SSA verifies contributions paid
against reported wages, we discover that the
State has paid only 97 percent of its total li-
ability for the year. Within 30 days after we
notify it of the amount due, the State asks
that we waive the interest on the unpaid
amount and the State deposits the unpaid
amount. In this situation, we would waive
the interest on the unpaid contributions.

(2) We would waive interest if:
(i) Some of the political subdivisions made

small arithmetical errors in preparing their
reports of wages,

(ii) After verification of the contributions
paid against reported wages, SSA discovers
that minimal additional contributions are
due,

(iii) Within 30 days of our notice to the
State regarding this underpayment the
State, which usually makes its deposits
timely, pays the amount due, and

(iv) Within that same 30 day period the
State requests that we waive the interest
due.

(3) We would not waive interest where a
State frequently has problems depositing its
contributions timely. Reasons given for the
delays are, e.g., the computer was down, the
5 p.m. mail pickup was missed, one of the
school district reports was misplaced. If re-
quested we would not waive interest on this
State’s late payment of contributions based
upon its past record of late payments and be-
cause of the circumstances cited.

(e) Due date is on a weekend, legal holi-
day or Federal nonworkday. If the last
day of the 30-day periods specified in
paragraphs (b) and (d) of this section is
on a weekend, legal holiday or Federal
nonworkday, the State shall make the
required deposit or request for waiver
of payment of interest on the next Fed-
eral workday.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1265 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1267 Failure to make timely pay-
ments—for wages paid prior to
1987.

If a State does not pay its contribu-
tions when due, the Secretary has the
authority under section 218(j) of the
Act as it read prior to the enactment of
Pub. L. 99–509 to deduct the amounts of
the unpaid contributions plus interest
at the rate prescribed from any
amounts certified by her or him to the
Secretary of the Treasury for pay-
ments to the State under any other
provision of the Social Security Act.
The Secretary notifies the Secretary of
the Treasury of the amounts deducted
and requests that the amount be cred-
ited to the Trust Funds. Amounts de-
ducted are considered paid to the State
under the other provision of the Social
Security Act.

HOW ERRORS IN REPORTS AND CONTRIBU-
TIONS ARE ADJUSTED—FOR WAGES
PAID PRIOR TO 1987

§ 404.1270 Adjustments in general—for
wages paid prior to 1987.

States have the opportunity to ad-
just errors in the payment of contribu-
tions. A State but not its political sub-
divisions is authorized to adjust errors
in the underpayment of contributions.

VerDate 08<MAY>96 18:07 May 09, 1996 Jkt 167063 PO 00000 Frm 00284 Fmt 8010 Sfmt 8010 C:\CFR\20V2.000 pfrm13



288

20 CFR Ch. III (4–1–96 Edition)§ 404.1271

Similarly, the State shall file all
claims for credits or refunds and SSA
makes the credits and refunds only to
the State. Generally, we do not refund
contributions in cash to a State unless
the State is not expected to have fu-
ture liability for contributions under
section 218 of the Act.

§ 404.1271 Adjustment of overpayment
of contributions—for wages paid
prior to 1987.

(a) General. If a State pays more than
the correct amount of contributions,
the State shall adjust the overpayment
with the next contribution return filed
on which the amount owed equals or
exceeds the amount of the overpay-
ment.

(b) Overpayment due to overreporting of
wages—(1) Report to file. If the overpay-
ment is due to the State’s reporting
more than the correct amount of wages
paid to one or more employees during a
reporting period and the overpayment
is not adjusted under paragraph (a) of
this section, the State shall file a re-
port on the appropriate form showing:

(i) The corrected wage data as pre-
scribed by SSA; and

(ii) The reason why the original re-
porting was incorrect.

(2) Refund or credit of overpayment
where section 218(e)(2) of the Act not ap-
plicable. If:

(i) The State collected contributions
from employees in excess of the
amount of taxes that would have been
required under section 3101 of the In-
ternal Revenue Code; and

(ii) The State paid to the Secretary
of the Treasury those contributions
plus a matching amount in excess of
the taxes which would have been re-
quired from an employer under section
3111 of the Code; and

(iii) The services of the employees in
question would have constituted em-
ployment under section 3121(b) of the
Code; and

(iv) Section 218(e)(2) of the Act as it
read prior to the enactment of Pub. L.
99–509 does not apply (see § 404.1256(a)),
then the State shall adjust the over-
paid contributions under paragraph
(b)(1) of this section. With its adjust-
ment the State, where appropriate,
shall include on the prescribed form a
statement that the employees from

whom the excess contributions were
collected have not received nor expect
to receive a refund of excess contribu-
tions under section 6413(c) of the Inter-
nal Revenue Code of 1954 (see
§ 404.1275(b)). Generally, if the State
does not include this statement with
its adjustment request, we only refund
or credit the State for up to one-half of
the overpaid amount.

(c) Refund or credit of overpayment
where section 218(e)(2) of the Act applica-
ble. (1) General. If—

(i) The overreporting of the amount
of wages paid to one or more employees
during a reporting period(s) is due to a
computation of contributions under
§ 404.1256 for a year or years prior to the
year in which the agreement or modi-
fication providing for the computation
is entered into, or

(ii) The overreporting is due to a fail-
ure to compute § 404.1256,

the State shall adjust the overpayment
under paragraph (b)(1) of this section.
An overpayment due to overreported
wages which does not result from the
computation of contributions or a fail-
ure to compute contributions under
§ 404.1256 shall also be adjusted by the
State under paragraph (b)(1) of this
section. If the adjustment of the over-
payment results in an underreporting
of wages for any employee by the State
or any political subdivision, the State
shall include with the report adjusting
the overpayment a report adjusting
each underreporting. If the adjustment
of the overpayment does not result in
an underreporting of wages for any em-
ployee by the State or any political
subdivision, the State shall include
with the report adjusting the overpay-
ment a statement that the adjustment
of the overpayment does not result in
any underreporting.

(2) Amount of refund or credit. If the
State collects excess contributions
from employees, the State’s claim for
refund or credit is limited to the over-
paid amounts. (See § 404.1275 relating to
adjustment of employee contributions.)
If—

(i) The State collected the correct
amount of contributions from employ-
ees based on the amount of wages re-
ported and the Forms W–2 issued to the
employees show only the amount of
contributions actually collected, but

VerDate 08<MAY>96 18:07 May 09, 1996 Jkt 167063 PO 00000 Frm 00285 Fmt 8010 Sfmt 8010 C:\CFR\20V2.000 pfrm13



289

Social Security Administration § 404.1276

the amount of wages reported is being
adjusted downward, or

(ii) The State collects excess con-
tributions from employees but Forms
W–2 have not been issued for an
amount of wages which is being ad-
justed downward, the State may claim
a refund or credit for the overpaid
amounts. Where the State’s claim for
refund or credit is for the total over-
paid amount, the adjustment report
shall include a statement that excess
contributions have not been collected
from employees, or, where excess con-
tributions have been collected, that
Forms W–2 have not been issued and
that, when issued, they will show the
correct amount of employee contribu-
tions.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1271 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1272 Refund or recomputation of
overpayments which are not adjust-
able—for wages paid prior to 1987.

(a) General. If a State pays more than
the correct amount of contributions or
interest to the appropriate Federal Re-
serve bank or branch (see § 404.1262),
and no adjustment in the amount of re-
ported wages is necessary, that State
may file a claim for refund or recom-
putation of the overpayment.

(b) Form of claim. No special form is
required to make a claim for a refund
or recomputation. If a credit is taken
under § 404.1271, a claim is not required.

(c) Proof of representative capacity. If a
report or return is made by an author-
ized official of the State who ceases to
act in an official capacity and a claim
for a refund is made by a successor offi-
cial, the successor official must submit
with the claim written evidence show-
ing that he or she has the authority to
make a claim for and receive a refund
of any contributions paid by the former
official. The written evidence is not
necessary if the successor official has
previously filed one or more reports or
returns which contain her or his signa-
ture and official title.

EFFECTIVE DATE NOTE: At 53 FR 32976, Aug.
29, 1988, § 404.1272 was revised. This amend-
ment contains reporting and recordkeeping
requirements and will become effective upon
approval by the Office of Management and
Budget. A notice announcing the effective
date will be published in the FEDERAL REG-
ISTER.

§ 404.1275 Adjustment of employee
contributions—for wages paid prior
to 1987.

The amount of contributions a State
deducts from an employee’s remunera-
tion for covered services, or any correc-
tion of that amount, is a matter be-
tween the employee and the State or
political subdivision. The State shall
show any correction of an employee’s
contribution on statements it furnishes
the employee under § 404.1226. Where
the State issues an employee a Form
W–2 and then submits an overpayment
adjustment but claims less than the
total overpaid amount as a refund or
credit, the State shall not correct the
previously issued Form W–2 to reflect
that adjustment.

§ 404.1276 Reports and payments erro-
neously made to Internal Revenue
Service-transfer of funds—for
wages paid prior to 1987.

(a) General. In some instances, State
or local governmental entities not cov-
ered under an agreement make reports
and pay contributions to IRS under the
Federal Insurance Contributions Act
(FICA) procedures applicable to private
employers in the mistaken belief that
this provides Social Security coverage
under section 218 of the Act for their
employees. In other instances, entities
which are covered under an agreement
erroneously report to IRS, or a State
or local government employee reports
other employees to IRS or reports to
IRS as a self-employed individual.
Where these reports and payments are
erroneously made to IRS, the State
may correct the error and obtain cov-
erage under its agreement as described
in paragraphs (b) through (f) of this
section.

(b) Political subdivision not included in
the State agreement. We notify the State
that if it desires coverage, it may be
provided by either a regular modifica-
tion or an error modification, depend-
ing on the circumstances (§§ 404.1215
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and 404.1216). In most cases, the State
may obtain coverage by a regular
modification. If a regular modification
cannot be used (e.g., State law does not
permit the retroactive effective date
which would be desired), the State may
use an error modification. The effec-
tive date of either modification de-
pends on the facts of the situation
being corrected.

(c) Political subdivision included in the
agreement. If a political subdivision in-
cluded in the agreement erroneously
makes reports and payments under
FICA procedures, the State must cor-
rect the reportings for periods not
barred by the statute of limitations. If
the covered entity reported both under
the agreement and under FICA proce-
dures, we notify IRS and make nec-
essary corrections in the earnings
records. We also advise the State that
the entity which reported under FICA
procedures should request a refund of
payments erroneously made to IRS.

(d) State and local government employ-
ees erroneously reported as employees of
individual or as self-employed—(1) Cov-
ered entity. If employees of a covered
entity are erroneously reported as em-
ployees of an individual or as self-em-
ployed, we advise the State that the in-
dividual who made the reports should
request a refund from IRS for periods
not barred by the statute of limita-
tions. We require the State to file cor-
rectional reports and returns for any
periods open under the State and local
statute of limitations.

(2) Noncovered entity. We advise the
State that the individual who made the
reports should request a refund from
IRS for the periods not barred by the
statute of limitations. If the State
wishes to provide coverage, it must
submit a modification as discussed in
paragraph (b) of this section. If the
State does not wish to provide cov-
erage, we void the reports. Amounts re-
ported for periods barred by the statute
of limitations remain on the earnings
records.

(e) Filing wage reports and paying con-
tributions. Generally, the entity or indi-
vidual that makes the erroneous re-
ports and payments requests the refund
from IRS for periods not barred by the
statute of limitations. The State files
the necessary reports with SSA and

pays any contributions due. The re-
ports shall conform to the coverage
provided by the agreement to the ex-
tent permitted by the statute of limi-
tations. The due date for these reports
depends on whether original reports or
adjustment reports are involved. Re-
ports and contribution returns for the
entire retroactive period of coverage
provided by a regular or error modi-
fication are due 90 days after the date
of execution of the modification. The
time limitations for issuing assess-
ments and credits or refunds extend
from this due date. Thus, SSA may
issue assessments or credits or refunds
for periods barred to refund by IRS.
The State may request that reports
and payments for the IRS barred peri-
ods be considered made under the
agreement as described in paragraph (f)
of this section.

(f) Use of transfer procedure. In limited
situations, the State may request that
reports and payments the State or a
political subdivision (but not an indi-
vidual) erroneously made under FICA
procedures and which have been posted
to the employee’s earnings record be
considered made under the State’s
agreement. We use a transfer procedure
to do this. The transfer procedure may
be used only where

(1) The periods are open to assess-
ment under the State and local statute
of limitations;

(2) The erroneous reports to be trans-
ferred are posted to SSA’s records;

(3) The periods are barred to refund
under the IRS statute of limitations;
and

(4) A refund is not obtained from IRS
by the reporting entity.

HOW OVERPAYMENTS OF CONTRIBUTIONS

ARE CREDITED OR REFUNDED—FOR

WAGES PAID PRIOR TO 1987

§ 404.1280 Allowance of credits or re-
funds—for wages paid prior to 1987.

If a State pays more than the
amount of contributions due under an
agreement, SSA may allow the State,
subject to the time limitations in
§ 404.1282 and the exceptions to the time
limitations in § 404.1283, a credit or re-
fund of the overpayment.
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§ 404.1281 Credits or refunds for peri-
ods of time during which no liabil-
ity exists—for wages paid prior to
1987.

If a State pays contributions for any
period of time for which contributions
are not due, but the State is liable for
contributions for another period, we
credit the amount paid against the
amount of contributions for which the
State is liable. We refund any balance
to the State.

§ 404.1282 Time limitations on credits
or refunds—for wages paid prior to
1987.

(a) General. To get a credit or refund,
a State must file a claim for a credit or
refund of the overpaid amount with the
Secretary before the applicable time
limitation expires. The State’s claim
for credit or refund is considered filed
with the Secretary when it is delivered
or mailed to the Secretary. Where the
time limitation ends on a weekend,
legal holiday or Federal nonworkday,
we consider a claim timely filed if it is
filed on the next Federal workday.

(b) Time limitation. Subject to the ex-
ceptions in § 404.1283, a State must file
a claim for credit or refund of an over-
payment before the end of the latest of
the following time periods:

(1) 3 years, 3 months, and 15 days
after the year in which the wages in
question were paid or alleged to have
been paid; or

(2) 3 years after the due date of the
payment which included the overpay-
ment; or

(3) 2 years after the overpayment was
made to the Secretary of the Treasury.

§ 404.1283 Exceptions to the time limi-
tations on credits or refunds for
wages paid prior to 1987.

(a) (1) Extension by agreement. The ap-
plicable time period described in
§ 404.1282 for filing a claim for credit
for, or refund of, an overpayment may,
before the expiration of such period, be
extended for no more than 6 months by
written agreement between the State
and the Secretary. The agreement
must involve and identify a known
issue or reporting error. It must also
identify the periods involved, the time
limitation which is being extended and
the date to which it is being extended,

and the coverage group(s) and
position(s) or individual(s) to which the
agreement applies. The extension of
the period of limitation shall not be-
come effective until the agreement is
signed by the appropriate State official
and the Secretary. (See § 404.3(c) for the
applicable rule where periods of limita-
tion expire on nonwork days.) A claim
for credit or refund filed by the State
before the extended time limit ends
shall be considered to have been filed
within the time period limitation spec-
ified in section 218(r)(1) of the Act as it
read prior to the enactment of Pub. L.
99–509. (See § 404.1282.)

(2) Reextension. An extension agree-
ment provided for in paragraph (a)(1) of
this section may be reextended by writ-
ten agreement between the State and
the Secretary for no more than 6
months at a time beyond the expira-
tion of the prior extension or reexten-
sion agreement, and only if one of the
following conditions is met:

(i) Litigation (including intrastate
litigation) or a review under §§ 404.1290
or 404.1297 involving wage reports or
corrections on the same issue is pend-
ing; or

(ii) The State is actively pursuing
corrections of a known error which re-
quire additional time to complete; or

(iii) The Social Security Administra-
tion is developing a coverage or wage
issue which was being considered be-
fore the statute of limitations expired
and additional time is needed to make
a determination; or

(iv) The Social Security Administra-
tion has not issued to the State a final
audit statement on the State’s wage or
correction reports; or

(v) There is pending Federal legisla-
tion which may substantially affect
the issue in question, or the issue has
national implications.

(b) Deletion of wage entry on employ-
ee’s earnings record. If the Secretary,
under section 205(c)(5) (A), (B), or (E) of
the Act, deletes a wage entry on an in-
dividual’s earnings record, a claim for
credit or refund of the overpayment re-
sulting from the deletion is considered
filed within the applicable time limita-
tions in § 404.1282 if

(1) The State files the claim before
the Secretary’s decision regarding the
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deletion of the wage entry from the in-
dividual’s earnings record becomes
final or

(2) The State files a claim regarding
the deletion of the wage entry from the
individual’s earnings record which
entry is erroneous because of fraud.

§ 404.1284 Offsetting underpayments
against overpayments—for wages
paid prior to 1987.

(a) State fails to make adjustment for
allowance of credit. If SSA notifies a
State that a credit is due the State,
and the State does not make the ad-
justment for the allowance of the cred-
it, SSA offsets the credit against any
contributions or interest due. Before
making the offset, SSA will give the
State an opportunity to make the ad-
justment.

(b) State fails to make adjustment for
underpayment of contributions or interest
due. If SSA notifies a State that con-
tributions or interest are due, and the
State does not pay the contributions or
interest, SSA offsets the contributions
or interest due against any credit due
the State. Before making the offset,
SSA will give the State an opportunity
to pay the underpayment or interest
due.

HOW ASSESSMENTS FOR UNDERPAYMENTS
OF CONTRIBUTIONS ARE MADE—FOR
WAGES PAID PRIOR TO 1987

§ 404.1285 Assessments of amounts
due—for wages paid prior to 1987.

(a) A State is liable for any amount
due (which includes contributions or
interest) under an agreement until the
Secretary is satisfied that the amount
has been paid to the Secretary of the
Treasury. If the Secretary is not satis-
fied that a State has paid the amount
due, the Secretary issues an assess-
ment for the amount due subject to the
time limitations in § 404.1286 and the
exceptions to the time limitations in
§§ 404.1287 and 404.1289. If detailed wage
information is not available, the as-
sessment is issued based on the follow-
ing:

(1) The largest number of individuals
whose services are known to be covered
under the agreement is used for com-
putation purposes;

(2) The individuals are assumed to
have maximum creditable earnings
each year;

(3) The earnings are considered wages
for covered services; and

(4) The amount computed is in-
creased by twenty percent to insure
that all covered wages are included in
the assessment.

(b) If the State pays the amount as-
sessed and the assessed amount is later
determined to be more than the
amount actually due, we issue a refund
or credit to that State for the excess
amount. When the assessment is issued
within the applicable time limitation,
there is no time limit on collecting the
amount due. An assessment is issued
on the date that it is mailed or other-
wise delivered to the State.

§ 404.1286 Time limitations on assess-
ments—for wages paid prior to
1987.

(a) Subject to the exceptions to the
time limitations in §§ 404.1287 and
404.1289, a State is not liable for an
amount due under an agreement unless
the Secretary makes an assessment for
that amount before the later of the fol-
lowing periods ends:

(1) Three years, 3 months, and 15 days
after the year in which the wages, upon
which the amount is due, were paid; or

(2) Three years after the date the
amount became due.

(b) Where the time limitation ends on
a weekend, legal holiday or Federal
nonworkday, an assessment is consid-
ered timely if the Secretary makes the
assessment on the next Federal work-
day.

§ 404.1287 Exceptions to the time limi-
tations on assessments—for wages
paid prior to 1987.

(a)(1) Extension by agreement. The ap-
plicable time period described in
§ 404.1286 for assessment of an amount
due may, before the expiration of such
period, be extended for no more than 6
months by written agreement between
the State and the Secretary. The
agreement must involve and identify a
known issue or reporting error. It must
also identify the periods involved, the
time limitation which is being ex-
tended and the date to which it is being
extended, and the coverage group(s)
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and position(s) or individual(s) to
which the agreement applies. The ex-
tension of the period of limitation
shall not become effective until the
agreement is signed by the appropriate
State official and the Secretary. (See
§ 404.3(c) for the applicable rule where
periods of limitation expire on
nonwork days.) An assessment made by
the Secretary before the extended time
limit ends shall be considered to have
been made within the time period limi-
tation specified in section 218(q)(2) of
the Act as it read prior to the enact-
ment of Pub. L. 99–509. (See § 404.1286.)

(2) Reextension. An extension agree-
ment provided for in paragraph (a)(1) of
this section may be reextended by writ-
ten agreement between the State and
the Secretary for no more than 6
months at a time beyond the expira-
tion of the prior extension or reexten-
sion agreement, and only if one of the
following conditions is met:

(i) Litigation (including intrastate
litigation) or a review under § 404.1290
or § 404.1297 involving wage reports or
corrections on the same issue is pend-
ing; or

(ii) The State is actively pursuing
corrections of a known error which re-
quire additional time to complete; or

(iii) The Social Security Administra-
tion is developing a coverage or wage
issue which was being considered be-
fore the statute of limitations expired
and additional time is needed to make
a determination; or

(iv) The Social Security Administra-
tion has not issued to the State a final
audit statement on the State’s wage or
correction reports; or

(v) There is pending Federal legisla-
tion which may substantially affect
the issue in question, or the issue has
national implications.

(b) The 365-day period. If a State files
a report before the applicable time lim-
itation in § 404.1286 (or any extension
under paragraph (a) of this section)
ends and makes no payment or pays
less than the correct amount due, the
Secretary may assess the State for the
amount due after the applicable time
limitation has ended. However, the
Secretary must make the assessment
no later than the 365th day after the
day the State makes payment to the
Secretary of the Treasury. The Sec-

retary can only make this assessment
on the wages paid to the reported indi-
viduals for the reported periods. The
Secretary, in making this assessment,
credits the amount paid by the State
on these individuals’ wages for those
reported periods.

(c) Revision of employee’s earnings
record. If, under section 205(c)(5) (A) or
(B) of the Act, the Secretary credits
wages to an individual’s earnings
record, the Secretary may make an as-
sessment for any amount due on those
wages before the Secretary’s decision
on revising the individual’s earnings
record becomes final. (Sections
404.822(c) (1) and (2) describe the time
limits for revising an earnings record
where an individual has applied for
monthly benefits or a lump-sum death
payment or requested that we correct
his earnings record.)

(d) Overpayment of contributions on
wages of employee having other wages in
a period barred to assessment. If the Sec-
retary allows a State a credit or refund
of an overpayment for wages paid or al-
leged to have been paid an individual
in a calendar year but the facts upon
which the allowance is based establish
that contributions are due on other
wages paid that individual in that year
which are barred to assessment, we
may make an assessment notwith-
standing the periods of limitation in
§ 404.1286. The assessment, however,
must be made before or at the time we
notify the State of the allowance of the
credit or refund. In this situation, the
Secretary reduces the amount of the
State’s credit or refund by the assessed
amount and notifies the State accord-
ingly. For purposes of this paragraph,
the assessment shall only include con-
tributions and not interest as provided
for in section 218(j) of the Act as it read
prior to the enactment of Pub. L. 99–
509.

Example: The State files an adjustment re-
port timely to correct an error in the
amount reported as wages for an employee.
The correction reduces the employee’s wages
for the year to less than the maximum
amount creditable. The employee has other
earnings in the same year which were not re-
ported because of the previously reported
maximum amounts. The applicable time lim-
itation for assessing contributions on wages
for the year has expired before the credit was
allowed. The Secretary may assess for the
underpaid contributions but no later than
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thd date of the notice to the State that its
claim for a credit had been allowed.

(e) Evasion of payment. The Secretary
may make an assessment of an amount
due at any time where the State’s fail-
ure to pay the amount due results from
the fraudulent attempt of an officer or
employee of the State or political
subdivision to defeat or evade payment
of that amount.

§ 404.1289 Payment after expiration of
time limitation for assessment—for
wages paid prior to 1987.

The Secretary accepts wage reports
filed by a State even though the appli-
cable time limitation described in
§ 404.1286 (or as the time limitation is
extended under § 404.1287) has expired,
provided:

(a) The State pays to the Secretary
of the Treasury the amount due on the
wages paid to employees performing
services in the coverage group in the
calendar years for which the wage re-
ports are being made; and

(b) The State agrees in writing with
the Secretary to extend the time limi-
tation for all employees in the cov-
erage group in the calendar years for
which the wage reports are being made.

In this situation, the time period for
assessment is extended until the Sec-
retary notifies the State that the wage
reports are accepted. Where the State
pays the amount due within the time
period as extended under this section,
the amount shall not include interest
as provided for in section 218(j) of the
Act as it read prior to the enactment of
Pub. L. 99–509.

SECRETARY’S REVIEW OF DECISIONS ON
CREDITS, REFUNDS, OR ASSESSMENTS—
FOR WAGES PAID PRIOR TO 1987

§ 404.1290 Review of decisions by the
Secretary—for wages paid prior to
1987.

(a) Delegation of authority. The Sec-
retary, who has the authority under
section 218(s) of the Act as it read prior
to the enactment of Pub. L. 99–509 to
review decisions on credits, refunds or
assessments, has delegated this author-
ity to the Commissioner of Social Se-
curity.

(b) What decisions will be reviewed. A
State, under section 218(s) of the Act as

it read prior to the enactment of Pub.
L. 99–509, may request review of an as-
sessment of an amount due from the
State, an allowance to the State of a
credit or refund of an overpayment, or
a disallowance of the State’s claim for
credit or refund of an overpayment.
The Commissioner may review regard-
less of whether the amount assessed
has been paid or whether the credit or
refund has been accepted by the State.
Prior to the Commissioner’s review,
however, an assessment, allowance or
disallowance may be reconsidered
under §§ 404.1291 through 404.1293.

§ 404.1291 Reconsideration—for wages
paid prior to 1987.

After the State requests review of
the assessment or allowance or dis-
allowance of a credit or refund, and
prior to the Commissioner’s review,
that decision may be reconsidered, and
affirmed, modified, or reversed. We no-
tify the State of the reconsidered de-
termination and the basis for it. The
State may request the Commissioner
to review this reconsidered determina-
tion under § 404.1294(b). In limited situ-
ations, SSA and the State may agree
that the reconsideration process should
be waived, e.g., where major policy is
at issue.

§ 404.1292 How to request review—for
wages paid prior to 1987.

(a) Form of request. No particular
form of request is required. However, a
written request for review must:

(1) Identify the assessment, allow-
ance or disallowance being questioned;

(2) Describe the specific issue on
which the review is requested;

(3) Contain any additional informa-
tion or argument relevant to that
issue; and

(4) Be signed by an official authorized
to request the review on behalf of the
State.

(b) Submitting additional material. A
State has 90 days from the date it re-
quests review to submit additional evi-
dence it wishes considered during the
review process. The time limit for sub-
mitting additional evidence may be ex-
tended upon written request of the
State and for good cause shown.
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§ 404.1293 Time for filing request for
review—for wages paid prior to
1987.

(a) Time for filing. The State must file
its request for review within 90 days
after the date of the notice of assess-
ment, allowance, or disallowance. Usu-
ally, the date of the request for review
is considered the filing date. Where the
90-day period ends on a weekend, legal
holiday or Federal nonworkday, a re-
quest filed on the next Federal work-
day is considered as timely filed.

(b) Extension of time. For good cause
shown, and upon written application by
a State filed prior to the expiration of
the time for filing a request for review,
additional time for filing the request
may be allowed.

§ 404.1294 Notification to State after
reconsideration—for wages paid
prior to 1987.

(a) The State will be notified in writ-
ing of the reconsidered determination
on the assessment, allowance, or dis-
allowance, and the basis for the deter-
mination.

(b) If the State does not agree with
the reconsidered determination, it has
90 days from the date of notice of the
reconsidered determination to request
the Commissioner to review that deter-
mination. The rules on what the re-
quest should contain and the time for
filing the request are the same as in
§§ 404.1292 and 404.1293.

§ 404.1295 Commissioner’s review—for
wages paid prior to 1987.

Upon request by the State, the Com-
missioner will review the reconsidered
determination (or the assessment, al-
lowance or disallowance as initially is-
sued if reconsideration is waived under
§ 404.1291). If necessary, the Commis-
sioner may request the State to furnish
additional evidence. Based upon the
evidence considered in connection with
the assessment, allowance or disallow-
ance and any additional evidence sub-
mitted by the State or otherwise ob-
tained by the Commissioner, the Com-
missioner affirms, modifies, or reverses
the assessment, allowance or disallow-
ance.

§ 404.1296 Commissioner’s notification
to the State—for wages paid prior
to 1987.

The Commissioner notifies the State
in writing of the decision on the assess-
ment, allowance, or disallowance, and
the basis for the decision.

HOW A STATE MAY SEEK COURT REVIEW
OF SECRETARY’S DECISION—FOR
WAGES PAID PRIOR TO 1987

§ 404.1297 Review by court—for wages
paid prior to 1987.

(a) Who can file civil action in court. A
State may file a civil action under sec-
tion 218(t) of the Act as it read prior to
the enactment of Pub. L. 99–509 re-
questing a district court of the United
States to review any decision the Com-
missioner makes for the Secretary
under section 218(s) of the Act as it
read prior to the enactment of Pub. L.
99–509 concerning the assessment of an
amount due, the allowance of a credit
or refund, or the disallowance of a
claim for credit or refund.

(b) Where the civil action must be filed.
A State must file the civil action in
the district court of the United States
for the judicial district in which the
State’s capital is located. If the civil
action is brought by an interstate in-
strumentality, it must file the civil ac-
tion in the district court of the United
States for the judicial district in which
the instrumentality’s principal office
is located. The district court’s judg-
ment is final except that it is subject
to review in the same manner as judg-
ments of the court in other civil ac-
tions.

(c) No interest on credit or refund of
overpayment. SSA has no authority to
pay interest to a State after final judg-
ment of a court involving a credit or
refund of an overpayment made under
section 218 of the Act.

§ 404.1298 Time for filing civil action—
for wages paid prior to 1987.

(a) Time for filing. The State must file
the civil action for a redetermination
of the correctness of the assessment,
allowance or disallowance within 2
years from the date the Commissioner
mails to the State the notice of the de-
cision under § 404.1296. Where the 2-year
period ends on a Saturday, Sunday,
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legal holiday or Federal nonwork day,
an action filed on the next Federal
workday is considered timely filed.

(b) Extension of time for filing. The
Commissioner, for good cause shown,
may upon written application by a
State filed prior to the end of the two-
year period, extend the time for filing
the civil action.

§ 404.1299 Final judgments—for wages
paid prior to 1987.

(a) Overpayments. Payment of
amounts due to a State required as the
result of a final judgment of the court
shall be adjusted under §§ 404.1271 and
404.1272.

(b) Underpayments. Wage reports and
contribution returns required as the re-
sult of a final judgment of the court
shall be filed under §§ 404.1237–404.1251.
We will assess interest under § 404.1265
where, based upon a final judgment of
the court, contributions are due from a
State because the amount of contribu-
tions assessed was not paid by the
State or the State had used an allow-
ance of a credit or refund of an over-
payment.

Subpart N—Wage Credits for Vet-
erans and Members of the
Uniformed Services

AUTHORITY: Secs. 205(a) and (p), 210(l) and
(m), 215(h), 217, 229, and 702(a)(5) of the Social
Security Act (42 U.S.C. 405(a) and (p), 410(l)
and (m), 415(h), 417, 429, and 902(a)(5)).

SOURCE: 45 FR 16464, Mar. 14, 1980, unless
otherwise noted.

GENERAL

§ 404.1301 Introduction.
(a) The Social Security Act (Act),

under section 217, provides for non-
contributory wage credits to veterans
who served in the active military or
naval service of the United States from
September 16, 1940, through December
31, 1956. These individuals are consid-
ered World War II or post-World War II
veterans. The Act also provides for
noncontributory wage credits to cer-
tain individuals who served in the ac-
tive military or naval service of an al-
lied country during World War II.
These individuals are considered World
War II veterans. In addition, certain in-

dividuals get wage credits, under sec-
tion 229 of the Act, for service as mem-
bers of the uniformed services on ac-
tive duty or active duty for training
beginning in 1957 when that service was
first covered for social security pur-
poses on a contributory basis. These in-
dividuals are considered members of
the uniformed services.

(b) World War II or post-World War II
veterans receive wage credits based on
the length of active military or naval
service, type of separation from service
and, in some cases, whether the vet-
eran is receiving another Federal bene-
fit. However, a member of a uniformed
service receives wage credits regardless
of length of service, type of separation,
or receipt of another Federal benefit.

(c) The Social Security Administra-
tion (SSA) uses these wage credits,
along with any covered wages or self-
employment income of the veteran or
member of a uniformed service, to de-
termine entitlement to, and the
amount of, benefits and the lump-sum
death payment that may be paid to
them, their dependents or survivors
under the old-age, survivors’, and dis-
ability insurance programs. These
wage credits can also be used by the
veteran or member of the uniformed
service to meet the insured status and
quarters of coverage requirements for a
period of disability.

(d) This subpart tells how veterans or
members of the uniformed services ob-
tain wage credits, what evidence of
service SSA requires, how SSA uses the
wage credits, and how the wage credits
are affected by payment of other bene-
fits.

(e) This subpart explains that certain
World War II veterans who die are con-
sidered (deemed) fully insured. This
gives those veterans’ survivors the
same benefit rights as if the veterans
were actually fully insured when they
died.

(f) The rules are organized in the fol-
lowing manner:

(1) Sections 404.1310 through 404.1313
contain the rules on World War II vet-
erans. We discuss who may qualify as a
World War II veteran, how we deter-
mine whether the 90-day active service
requirement for a World War II veteran
is met, what we consider to be World
War II active military or naval service,
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