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time the patient was admitted to the
SNF for treatment of a condition that
required immediate inpatient SNF
care, and have been so occupied during
the interval.

(2) Period of payment. In the situa-
tions specified in paragraph (b)(1) (i)
and (iii) of this section. Medicare pays
for a private room until the patient’s
condition no longer requires isolation
or until semiprivate or ward accom-
modations are available.

(3) Conditions for patient’s liability.
The facility may charge the patient
the difference between its customary
charge for the private room furnished
and its most prevalent charge for a
semiprivate room if:

(i) None of the conditions of para-
graph (b)(1) of this section is met, and

(ii) The private room was requested
by the patient or a member of the fam-
ily who, at the time of request was in-
formed what the charge would be.

§ 409.23 Physical, occupational, and
speech therapy.

Medicare pays for physical, occupa-
tional, or speech therapy as
posthospital SNF care if—

(a) It is furnished by the facility or
under arrangements made by the facil-
ity, and

(b) Billing for the therapy is by or
through the facility.

§ 409.24 Drugs and biologicals.

(a) Except as specified in paragraph
(b) of this section, Medicare pays for
drugs and biologicals as posthospital
SNF care only if—

(1) They represent a cost to the facil-
ity;

(2) They are ordinarily furnished by
the facility for the care and treatment
of inpatients; and

(3) They are furnished to an inpatient
for use in the facility.

(b) Exception. Medicare pays for a
limited supply of drugs for use outside
the facility if it is medically necessary
to facilitate the beneficiary’s depar-
ture from the facility and required
until he or she can obtain a continuing
supply.

§ 409.25 Supplies, appliances, and
equipment.

(a) Except as specified in paragraph
(b) of this section, Medicare pays for
supplies, appliances, and equipment as
posthospital SNF care only if—

(1) They are ordinarily furnished by
the facility to inpatients; and

(2) They are furnished to inpatients
for use in the facility.

(b) Exception. Medicare pays for items
to be used after the individual leaves
the facility if—

(1) The item is one that the bene-
ficiary must continue to use after leav-
ing, such as a leg brace; or

(2) The item is necessary to permit or
facilitate the beneficiary’s departure
from the facility and is required until
he or she can obtain a continuing sup-
ply. Sterile dressings would be an ex-
ample.

§ 409.26 Services furnished by an in-
tern or a resident-in-training.

Medicare pays for medical services
furnished by an intern or a resident-in-
training as posthospital SNF care if—

(a) The intern or resident is in a par-
ticipating hospital with which the SNF
has in effect an agreement for the
transfer of patients and exchange of
medical records or in a hospital that
has a swing-bed approval; and

(b) The intern or resident furnishes
the services under a hospital teaching
program approved in accordance with
the provisions of § 409.15.

§ 409.27 Other diagnostic or thera-
peutic services.

Medicare pays for other diagnostic or
therapeutic services as posthospital
SNF care if they are provided by a par-
ticipating hospital with which the SNF
has in effect an agreement for the
transfer of patients and exchange of
clinical records, or by a hospital or a
CAH that has a swing-bed approval.

[ 58 FR 30667, May 26, 1993]

Subpart D—Requirements for Cov-
erage of Posthospital SNF
Care

§ 409.30 Basic requirements.
Posthospital SNF care, including

SNF-type care furnished in a hospital
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1 Before December 5, 1980, the law required
that admission and receipt of care be within
14 days after discharge from the hospital or
CAH and permitted admission up to 28 days
after discharge if a SNF bed was not avail-
able in the geographic area in which the pa-
tient lived, or at the time it would be medi-
cally appropriate to begin an active course of
treatment, if SNF care would not be medi-
cally appropriate within 14 days after dis-
charge.

or CAH that has a swing-bed approval,
is covered only if the beneficiary meets
the requirements of this section and
only for days when he or she needs and
receives care of the level described in
§ 409.31.

(a) Pre-admission requirements. The
beneficiary must—

(1) Have been hospitalized in a par-
ticipating or qualified hospital or par-
ticipating CAH, for medically nec-
essary inpatient hospital or inpatient
CAH care, for at least 3 consecutive
calendar days, not counting the date of
discharge; and

(2) Have been discharged from the
hospital or CAH in or after the month
he or she attained age 65, or in a month
for which he or she was entitled to hos-
pital or CAH insurance benefits on the
basis of disability or end-stage renal
disease, in accordance with part 406 of
this chapter.

(b) Date of admission requirements.1 (1)
Except as specified in paragraph (b)(2)
of this section, the beneficiary must be
in need of posthospital SNF care, be
admitted to the facility, and receive
the needed care within 30 calendar days
after the date of discharge from a hos-
pital or CAH.

(2) Exception. A beneficiary for whom
posthospital SNF care would not be
medically appropriate within 30 days
after discharge from the hospital or
CAH may be admitted at the time it
would be medically appropriate to
begin an active course of treatment.

[48 FR 12541, Mar. 25, 1983, as amended at 51
FR 41338, Nov. 14, 1986; 58 FR 30666, 30667,
May 26, 1993; 62 FR 46025, Aug. 29, 1997]

§ 409.31 Level of care requirement.

(a) Definition. As used in this section,
skilled nursing and skilled rehabilitation
services means services that:

(1) Are ordered by a physician;

(2) Require the skills of technical or
professional personnel such as reg-
istered nurses, licensed practical (voca-
tional) nurses, physical therapists, oc-
cupational therapists, and speech pa-
thologists or audiologists; and

(3) Are furnished directly by, or
under the supervision of, such person-
nel.

(b) Specific conditions for meeting level
of care requirements. (1) The beneficiary
must require skilled nursing or skilled
rehabilitation services, or both, on a
daily basis.

(2) Those services must be furnished
for a condition—

(i) For which the beneficiary received
inpatient hospital or inpatient CAH
services; or

(ii) Which arose while the beneficiary
was receiving care in a SNF or swing-
bed hospital for a condition for which
he or she received inpatient hospital or
inpatient CAH services.

(3) The daily skilled services must be
ones that, as a practical matter, can
only be provided in a SNF, on an inpa-
tient basis.

[48 FR 12541, Mar. 25, 1983, as amended at 58
FR 30666, May 26, 1993]

§ 409.32 Criteria for skilled services
and the need for skilled services.

(a) To be considered a skilled service,
the service must be so inherently com-
plex that it can be safely and effec-
tively performed only by, or under the
supervision of, professional or tech-
nical personnel.

(b) A condition that does not ordi-
narily require skilled services may re-
quire them because of special medical
complications. Under those cir-
cumstances, a service that is usually
nonskilled (such as those listed in
§ 409.33(d)) may be considered skilled
because it must be performed or super-
vised by skilled nursing or rehabilita-
tion personnel. For example, a plaster
cast on a leg does not usually require
skilled care. However, if the patient
has a preexisting acute skin condition
or needs traction, skilled personnel
may be needed to adjust traction or
watch for complications. In situations
of this type, the complications, and the
skilled services they require, must be
documented by physicians’ orders and
nursing or therapy notes.
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(c) The restoration potential of a pa-
tient is not the deciding factor in de-
termining whether skilled services are
needed. Even if full recovery or medi-
cal improvement is not possible, a pa-
tient may need skilled services to pre-
vent further deterioration or preserve
current capabilities. For example, a
terminal cancer patient may need
some of the skilled services described
in § 409.33.

[48 FR 12541, Mar. 25, 1983, as amended at 59
FR 65493, Dec. 20, 1994]

§ 409.33 Examples of skilled nursing
and rehabilitation services.

(a) Services that could qualify as either
skilled nursing or skilled rehabilitation
services. (1) Overall management and
evaluation of care plan. The develop-
ment, management, and evaluation of
a patient care plan based on the physi-
cian’s orders constitute skilled services
when, because of the patient’s physical
or mental condition, those activities
require the involvement of technical or
professional personnel in order to meet
the patient’s needs, promote recovery,
and ensure medical safety. This would
include the management of a plan in-
volving only a variety of personal care
services when, in light of the patient’s
condition, the aggregate of those serv-
ices requires the involvement of tech-
nical or professional personnel. For ex-
ample, an aged patient with a history
of diabetes mellitus and angina pec-
toris who is recovering from an open
reduction of a fracture of the neck of
the femur requires, among other serv-
ices, careful skin care, appropriate oral
medications, a diabetic diet, an exer-
cise program to preserve muscle tone
and body condition, and observation to
detect signs of deterioration in his or
her condition or complications result-
ing from restricted, but increasing, mo-
bility. Although any of the required
services could be performed by a prop-
erly instructed person, such a person
would not have the ability to under-
stand the relationship between the
services and evaluate the ultimate ef-
fect of one service on the other. Since
the nature of the patient’s condition,
age, and immobility create a high po-
tential for serious complications, such
an understanding is essential to ensure
the patient’s recovery and safety.

Under these circumstances, the man-
agement of the plan of care would re-
quire the skills of a nurse even though
the individual services are not skilled.
Skilled planning and management ac-
tivities are not always specifically
identified in the patient’s clinical
record. Therefore, if the patient’s over-
all condition would support a finding
that recovery and safety can be assured
only if the total care is planned, man-
aged, and evaluated by technical or
professional personnel, it would be ap-
propriate to infer that skilled services
are being provided.

(2) Observation and assessment of the
patient’s changing condition. Observa-
tion and assessment constitute skilled
services when the skills of a technical
or professional person are required to
identify and evaluate the patient’s
need for modification of treatment for
additional medical procedures until his
or her condition is stabilized. For ex-
ample, a patient with congestive heart
failure may require continuous close
observation to detect signs of decom-
pensation, abnormal fluid balance, or
adverse effects resulting from pre-
scribed medication(s) which serve as
indicators for adjusting therapeutic
measures. Likewise, surgical patients
transferred from a hospital to a skilled
nursing facility while in the com-
plicated, unstabilized postoperative pe-
riod, e.g., after hip prosthesis or cata-
ract surgery, may need continued close
skilled monitoring for postoperative
complications, and adverse reaction.
Patients who, in addition to their
physical problems, exhibit acute psy-
chological symptoms such as depres-
sion, anxiety, or agitation, etc., may
also require skilled observation and as-
sessment by technical or professional
personnel to assure their safety and/or
the safety of others, i.e., to observe for
indications of suicidal or hostile behav-
ior. The need for services of this type
must be documented by physicians’ or-
ders and/or nursing or therapy notes.

(3) Patient education services. Patient
education services are skilled services
if the use of technical or professional
personnel is necessary to teach a pa-
tient self-maintenance. For example, a
patient who has had a recent leg ampu-
tation needs skilled rehabilitation
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services provided by technical or pro-
fessional personnel to provide gait
training and to teach prosthesis care.
Likewise, a patient newly diagnosed
with diabetes requires instruction from
technical or professional personnel to
learn the self-administration of insulin
or foot-care precautions, etc.

(b) Services that qualify as skilled nurs-
ing services. (1) Intravenous,
intramuscular, or subcutaneous injec-
tions and hypodermoclysis or intra-
venous feeding;

(2) Levin tube and gastrostomy
feedings;

(3) Nasopharyngeal and tracheostomy
aspiration;

(4) Insertion and sterile irrigation
and replacement of catheters;

(5) Application of dressings involving
prescription medications and aseptic
techniques;

(6) Treatment of extensive decubitus
ulcers or other widespread skin dis-
order;

(7) Heat treatments which have been
specifically ordered by a physician as
part of active treatment and which re-
quire observation by nurses to ade-
quately evaluate the patient’s
progress;

(8) Initial phases of a regimen involv-
ing administration of medical gases;

(9) Rehabilitation nursing proce-
dures, including the related teaching
and adaptive aspects of nursing, that
are part of active treatment, e.g., the
institution and supervision of bowel
and bladder training programs.

(c) Services which would qualify as
skilled rehabilitation services. (1) Ongoing
assessment of rehabilitation needs and
potential: Services concurrent with the
management of a patient care plan, in-
cluding tests and measurements of
range of motion, strength, balance, co-
ordination, endurance, functional abil-
ity, activities of daily living, percep-
tual deficits, speech and language or
hearing disorders;

(2) Therapeutic exercises or activi-
ties: Therapeutic exercises or activities
which, because of the type of exercises
employed or the condition of the pa-
tient, must be performed by or under
the supervision of a qualified physical
therapist or occupational therapist to
ensure the safety of the patient and the
effectiveness of the treatment;

(3) Gait evaluation and training: Gait
evaluation and training furnished to
restore function in a patient whose
ability to walk has been impaired by
neurological, muscular, or skeletal ab-
normality;

(4) Range of motion exercises: Range
of motion exercises which are part of
the active treatment of a specific dis-
ease state which has resulted in a loss
of, or restriction of, mobility (as evi-
denced by a therapist’s notes showing
the degree of motion lost and the de-
gree to be restored);

(5) Maintenance therapy; Mainte-
nance therapy, when the specialized
knowledge and judgment of a qualified
therapist is required to design and es-
tablish a maintenance program based
on an initial evaluation and periodic
reassessment of the patient’s needs,
and consistent with the patient’s ca-
pacity and tolerance. For example, a
patient with Parkinson’s disease who
has not been under a rehabilitation
regimen may require the services of a
qualified therapist to determine what
type of exercises will contribute the
most to the maintenance of his present
level of functioning.

(6) Ultrasound, short-wave, and
microwave therapy treatment by a
qualified physical therapist;

(7) Hot pack, hydrocollator, infrared
treatments, paraffin baths, and whirl-
pool; Hot pack hydrocollator, infrared
treatments, paraffin baths, and whirl-
pool in particular cases where the pa-
tient’s condition is complicated by cir-
culatory deficiency, areas of desen-
sitization, open wounds, fractures, or
other complications, and the skills,
knowledge, and judgment of a qualified
physical therapist are required; and

(8) Services of a speech pathologist or
audiologist when necessary for the res-
toration of function in speech or hear-
ing.

(d) Personal care services. Personal
care services which do not require the
skills of qualified technical or profes-
sional personnel are not skilled serv-
ices except under the circumstances
specified in § 409.32(b). Personal care
services include, but are not limited to,
the following:

(1) Administration of routine oral
medications, eye drops, and ointments;
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(2) General maintenance care of co-
lostomy and ileostomy;

(3) Routine services to maintain sat-
isfactory functioning of indwelling
bladder catheters;

(4) Changes of dressings for non-
infected postoperative or chronic con-
ditions;

(5) Prophylactic and palliative skin
care, including bathing and application
of creams, or treatment of minor skin
problems;

(6) Routine care of the incontinent
patient, including use of diapers and
protective sheets;

(7) General maintenance care in con-
nection with a plaster cast;

(8) Routine care in connection with
braces and similar devices;

(9) Use of heat as a palliative and
comfort measure, such as whirlpool
and hydrocollator;

(10) Routine administration of medi-
cal gases after a regimen of therapy
has been established;

(11) Assistance in dressing, eating,
and going to the toilet;

(12) Periodic turning and positioning
in bed; and

(13) General supervision of exercises
which have been taught to the patient;
including the actual carrying out of
maintenance programs, i.e., the per-
formance of the repetitive exercises re-
quired to maintain function do not re-
quire the skills of a therapist and
would not constitute skilled rehabilita-
tion services (see paragraph (c) of this
section). Similarly, repetitious exer-
cises to improve gait, maintain
strength, or endurance; passive exer-
cises to maintain range of motion in
paralyzed extremities, which are not
related to a specific loss of function;
and assistive walking do not constitute
skilled rehabilitation services.

§ 409.34 Criteria for ‘‘daily basis’’.
(a) To meet the daily basis require-

ment specified in § 409.31(b)(1), the fol-
lowing frequency is required:

(1) Skilled nursing services or skilled
rehabilitation services must be needed
and provided 7 days a week; or

(2) As an exception, if skilled reha-
bilitation services are not available 7
days a week those services must be
needed and provided at least 5 days a
week.

(b) A break of one or two days in the
furnishing of rehabilitation services
will not preclude coverage if discharge
would not be practical for the one or
two days during which, for instance,
the physician has suspended the ther-
apy sessions because the patient exhib-
ited extreme fatigue.

§ 409.35 Criteria for ‘‘practical matter’’.
(a) General considerations. In making

a ‘‘practical matter’’ determination, as
required by § 409.31(b)(3), consideration
must be given to the patient’s condi-
tion and to the availability and fea-
sibility of using more economical al-
ternative facilities and services. How-
ever, in making that determination,
the availability of Medicare payment
for those services may not be a factor.
Example: The beneficiary can obtain
daily physical therapy from a physical
therapist in independent practice. How-
ever, Medicare pays only the appro-
priate portion (after deduction of appli-
cable deductible and coinsurance
amounts) of the first $500 of services
furnished by such a practitioner in a
year. This limitation on payment may
not be a basis for finding that the need-
ed care can only be provided in a SNF.

(b) Examples of circumstances that meet
practical matter criteria. (1) Beneficiary’s
condition. Inpatient care would be re-
quired ‘‘as a practical matter’’ if trans-
porting the beneficiary to and from the
nearest facility that furnishes the re-
quired daily skilled services would be
an excessive physical hardship.

(2) Economy and efficiency. Even if the
beneficiary’s condition does not pre-
clude transportation, inpatient care
might be more efficient and less costly
if, for instance, the only alternative is
daily transportation by ambulance.

[48 FR 12541, Mar. 25, 1983, as amended at 50
FR 33033, Aug. 16, 1985]

§ 409.36 Effect of discharge from
posthospital SNF care.

If a beneficiary is discharged from a
facility after receiving posthospital
SNF care, he or she is not entitled to
additional services of this kind in the
same benefit period unless—

(a) He or she is readmitted to the
same or another facility within 30 cal-
endar days following the day of dis-
charge (or, before December 5, 1980,
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within 14 calendar days after dis-
charge); or

(b) He or she is again hospitalized for
at least 3 consecutive calendar days.

Subpart E—Home Health Services
Under Hospital Insurance

§ 409.40 Basis, purpose, and scope.
This subpart implements sections

1814(a)(2)(C), 1835(a)(2)(A), and 1861(m)
of the Act with respect to the require-
ments that must be met for Medicare
payment to be made for home health
services furnished to eligible bene-
ficiaries.

[59 FR 65493, Dec. 20, 1994]

§ 409.41 Requirement for payment.
In order for home health services to

qualify for payment under the Medi-
care program the following require-
ments must be met:

(a) The services must be furnished to
an eligible beneficiary by, or under ar-
rangements with, an HHA that—

(1) Meets the conditions of participa-
tion for HHAs at part 484 of this chap-
ter; and

(2) Has in effect a Medicare provider
agreement as described in part 489, sub-
parts A, B, C, D, and E of this chapter.

(b) The physician certification and
recertification requirements for home
health services described in § 424.22.

(c) All requirements contained in
§§ 409.42 through 409.47.

[59 FR 65494, Dec. 20, 1994]

§ 409.42 Beneficiary qualifications for
coverage of services.

To qualify for Medicare coverage of
home health services, a beneficiary
must meet each of the following re-
quirements:

(a) Confined to the home. The bene-
ficiary must be confined to the home or
in an institution that is not a hospital,
SNF or nursing facility as defined in
section 1861(e)(1), 1819(a)(1) or 1919(a)(1)
of the Act, respectively.

(b) Under the care of a physician. The
beneficiary must be under the care of a
physician who establishes the plan of
care. A doctor of podiatric medicine
may establish a plan of care only if
that is consistent with the functions he

or she is authorized to perform under
State law.

(c) In need of skilled services. The ben-
eficiary must need at least one of the
following skilled services as certified
by a physician in accordance with the
physician certification and recertifi-
cation requirements for home health
services under § 424.22 of this chapter.

(1) Intermittent skilled nursing serv-
ices that meet the criteria for skilled
services and the need for skilled serv-
ices found in § 409.32. (Also see
§ 409.33(a) and (b) for a description of
examples of skilled nursing and reha-
bilitation services.)

(2) Physical therapy services that
meet the requirements of § 409.44(c).

(3) Speech-language pathology serv-
ices that meet the requirements of
§ 409.44(c).

(4) Continuing occupational therapy
services that meet the requirements of
§ 409.44(c) if the beneficiary’s eligibility
for home health services has been es-
tablished by virtue of a prior need for
intermittent skilled nursing care,
speech-language pathology services, or
physical therapy in the current or
prior certification period.

(d) Under a plan of care. The bene-
ficiary must be under a plan of care
that meets the requirements for plans
of care specified in § 409.43.

(e) By whom the services must be fur-
nished. The home health services must
be furnished by, or under arrangements
made by, a participating HHA.

[59 FR 65494, Dec. 20, 1994; 60 FR 39122, Aug.
1, 1995]

§ 409.43 Plan of care requirements.

(a) Contents. The plan of care must
contain those items listed in § 484.18(a)
of this chapter that specify the stand-
ards relating to a plan of care that an
HHA must meet in order to participate
in the Medicare program.

(b) Physician’s orders. The physician’s
orders for services in the plan of care
must specify the medical treatments to
be furnished as well as the type of
home health discipline that will fur-
nish the ordered services and at what
frequency the services will be fur-
nished. Orders for services to be pro-
vided ‘‘as needed’’ or ‘‘PRN’’ must be
accompanied by a description of the
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