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1 Before December 5, 1980, the law required
that admission and receipt of care be within
14 days after discharge from the hospital or
CAH and permitted admission up to 28 days
after discharge if a SNF bed was not avail-
able in the geographic area in which the pa-
tient lived, or at the time it would be medi-
cally appropriate to begin an active course of
treatment, if SNF care would not be medi-
cally appropriate within 14 days after dis-
charge.

or CAH that has a swing-bed approval,
is covered only if the beneficiary meets
the requirements of this section and
only for days when he or she needs and
receives care of the level described in
§ 409.31.

(a) Pre-admission requirements. The
beneficiary must—

(1) Have been hospitalized in a par-
ticipating or qualified hospital or par-
ticipating CAH, for medically nec-
essary inpatient hospital or inpatient
CAH care, for at least 3 consecutive
calendar days, not counting the date of
discharge; and

(2) Have been discharged from the
hospital or CAH in or after the month
he or she attained age 65, or in a month
for which he or she was entitled to hos-
pital or CAH insurance benefits on the
basis of disability or end-stage renal
disease, in accordance with part 406 of
this chapter.

(b) Date of admission requirements.1 (1)
Except as specified in paragraph (b)(2)
of this section, the beneficiary must be
in need of posthospital SNF care, be
admitted to the facility, and receive
the needed care within 30 calendar days
after the date of discharge from a hos-
pital or CAH.

(2) Exception. A beneficiary for whom
posthospital SNF care would not be
medically appropriate within 30 days
after discharge from the hospital or
CAH may be admitted at the time it
would be medically appropriate to
begin an active course of treatment.

[48 FR 12541, Mar. 25, 1983, as amended at 51
FR 41338, Nov. 14, 1986; 58 FR 30666, 30667,
May 26, 1993; 62 FR 46025, Aug. 29, 1997]

§ 409.31 Level of care requirement.

(a) Definition. As used in this section,
skilled nursing and skilled rehabilitation
services means services that:

(1) Are ordered by a physician;

(2) Require the skills of technical or
professional personnel such as reg-
istered nurses, licensed practical (voca-
tional) nurses, physical therapists, oc-
cupational therapists, and speech pa-
thologists or audiologists; and

(3) Are furnished directly by, or
under the supervision of, such person-
nel.

(b) Specific conditions for meeting level
of care requirements. (1) The beneficiary
must require skilled nursing or skilled
rehabilitation services, or both, on a
daily basis.

(2) Those services must be furnished
for a condition—

(i) For which the beneficiary received
inpatient hospital or inpatient CAH
services; or

(ii) Which arose while the beneficiary
was receiving care in a SNF or swing-
bed hospital for a condition for which
he or she received inpatient hospital or
inpatient CAH services.

(3) The daily skilled services must be
ones that, as a practical matter, can
only be provided in a SNF, on an inpa-
tient basis.

[48 FR 12541, Mar. 25, 1983, as amended at 58
FR 30666, May 26, 1993]

§ 409.32 Criteria for skilled services
and the need for skilled services.

(a) To be considered a skilled service,
the service must be so inherently com-
plex that it can be safely and effec-
tively performed only by, or under the
supervision of, professional or tech-
nical personnel.

(b) A condition that does not ordi-
narily require skilled services may re-
quire them because of special medical
complications. Under those cir-
cumstances, a service that is usually
nonskilled (such as those listed in
§ 409.33(d)) may be considered skilled
because it must be performed or super-
vised by skilled nursing or rehabilita-
tion personnel. For example, a plaster
cast on a leg does not usually require
skilled care. However, if the patient
has a preexisting acute skin condition
or needs traction, skilled personnel
may be needed to adjust traction or
watch for complications. In situations
of this type, the complications, and the
skilled services they require, must be
documented by physicians’ orders and
nursing or therapy notes.

VerDate 06<NOV>97 10:20 Nov 13, 1997 Jkt 174161 PO 00000 Frm 00181 Fmt 8010 Sfmt 8010 Y:\SGML\174161.TXT 174161



186

42 CFR Ch. IV (10–1–97 Edition)§ 409.33

(c) The restoration potential of a pa-
tient is not the deciding factor in de-
termining whether skilled services are
needed. Even if full recovery or medi-
cal improvement is not possible, a pa-
tient may need skilled services to pre-
vent further deterioration or preserve
current capabilities. For example, a
terminal cancer patient may need
some of the skilled services described
in § 409.33.

[48 FR 12541, Mar. 25, 1983, as amended at 59
FR 65493, Dec. 20, 1994]

§ 409.33 Examples of skilled nursing
and rehabilitation services.

(a) Services that could qualify as either
skilled nursing or skilled rehabilitation
services. (1) Overall management and
evaluation of care plan. The develop-
ment, management, and evaluation of
a patient care plan based on the physi-
cian’s orders constitute skilled services
when, because of the patient’s physical
or mental condition, those activities
require the involvement of technical or
professional personnel in order to meet
the patient’s needs, promote recovery,
and ensure medical safety. This would
include the management of a plan in-
volving only a variety of personal care
services when, in light of the patient’s
condition, the aggregate of those serv-
ices requires the involvement of tech-
nical or professional personnel. For ex-
ample, an aged patient with a history
of diabetes mellitus and angina pec-
toris who is recovering from an open
reduction of a fracture of the neck of
the femur requires, among other serv-
ices, careful skin care, appropriate oral
medications, a diabetic diet, an exer-
cise program to preserve muscle tone
and body condition, and observation to
detect signs of deterioration in his or
her condition or complications result-
ing from restricted, but increasing, mo-
bility. Although any of the required
services could be performed by a prop-
erly instructed person, such a person
would not have the ability to under-
stand the relationship between the
services and evaluate the ultimate ef-
fect of one service on the other. Since
the nature of the patient’s condition,
age, and immobility create a high po-
tential for serious complications, such
an understanding is essential to ensure
the patient’s recovery and safety.

Under these circumstances, the man-
agement of the plan of care would re-
quire the skills of a nurse even though
the individual services are not skilled.
Skilled planning and management ac-
tivities are not always specifically
identified in the patient’s clinical
record. Therefore, if the patient’s over-
all condition would support a finding
that recovery and safety can be assured
only if the total care is planned, man-
aged, and evaluated by technical or
professional personnel, it would be ap-
propriate to infer that skilled services
are being provided.

(2) Observation and assessment of the
patient’s changing condition. Observa-
tion and assessment constitute skilled
services when the skills of a technical
or professional person are required to
identify and evaluate the patient’s
need for modification of treatment for
additional medical procedures until his
or her condition is stabilized. For ex-
ample, a patient with congestive heart
failure may require continuous close
observation to detect signs of decom-
pensation, abnormal fluid balance, or
adverse effects resulting from pre-
scribed medication(s) which serve as
indicators for adjusting therapeutic
measures. Likewise, surgical patients
transferred from a hospital to a skilled
nursing facility while in the com-
plicated, unstabilized postoperative pe-
riod, e.g., after hip prosthesis or cata-
ract surgery, may need continued close
skilled monitoring for postoperative
complications, and adverse reaction.
Patients who, in addition to their
physical problems, exhibit acute psy-
chological symptoms such as depres-
sion, anxiety, or agitation, etc., may
also require skilled observation and as-
sessment by technical or professional
personnel to assure their safety and/or
the safety of others, i.e., to observe for
indications of suicidal or hostile behav-
ior. The need for services of this type
must be documented by physicians’ or-
ders and/or nursing or therapy notes.

(3) Patient education services. Patient
education services are skilled services
if the use of technical or professional
personnel is necessary to teach a pa-
tient self-maintenance. For example, a
patient who has had a recent leg ampu-
tation needs skilled rehabilitation
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