
61

Occupational Safety and Health Admin., Labor § 1908.1

Subpart E—Effect of Initial
Decisions

§ 1905.50 Effect of appeal of a hearing
examiner’s decision.

A hearing examiner’s decision under
this part shall not be operative pending
a decision on appeal by the Assistant
Secretary.

§ 1905.51 Finality for purposes of judi-
cial review.

Only a decision by the Assistant Sec-
retary shall be deemed final agency ac-
tion for purposes of judicial review. A
decision by a hearing examiner which
becomes final for lack of appeal is not
deemed final agency action for pur-
poses of 5 U.S.C. 704.

PART 1906—ADMINISTRATION WIT-
NESSES AND DOCUMENTS IN PRI-
VATE LITIGATION [RESERVED]

PART 1908—CONSULTATION
AGREEMENTS

Sec.
1908.1 Purpose and scope.
1908.2 Definitions.
1908.3 Eligibility and funding.
1908.4 Offsite consultation.
1908.5 Requests and scheduling for onsite

consultation.
1908.6 Conduct of a visit.
1908.7 Relationship to enforcement.
1908.8 Consultant specifications.
1908.9 Monitoring and evaluation.
1908.10 Cooperative Agreements.
1908.11 Exclusions.

AUTHORITY: Secs. 7, 21, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 656, 670);
Secretary of Labor’s Order No. 9–83 (48 FR
35736).

SOURCE: 49 FR 25094, June 19, 1984, unless
otherwise noted.

§ 1908.1 Purpose and scope.
(a) This part contains requirements

for Cooperative Agreements between
States and the Federal Occupational
Safety and Health Administration
under sections 7(c)(1) and 21(c) of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 651 et seq.) under which
OSHA will utilize State personnel to
provide consultative services to em-
ployers. The service will be made avail-
able at no cost to employers to assist

them in establishing effective occupa-
tional safety and health programs for
providing employment and places of
employment which are safe and health-
ful. The overall goal is to prevent the
occurrence of injuries and illnesses
which may result from exposure to haz-
ardous workplace conditions and from
hazardous work practices. The prin-
cipal assistance will be provided at the
employer’s worksite, but offsite assist-
ance may also be provided by telephone
and correspondence, and at locations
other than the employer’s worksite,
such as the consultation project of-
fices. At the worksite, the consultant
will, within the scope of the employer’s
request, evaluate the employer’s pro-
gram for providing employment and a
place of employment which is safe and
healthful, as well as identify specific
hazards in the workplace, and will pro-
vide appropriate advice and assistance
in establishing or improving the em-
ployer’s safety and health program and
in correcting any hazardous conditions
identified.

(b) Assistance may include education
and training of the employer, the em-
ployer’s supervisors, and the employ-
er’s other employees as needed to make
the employer self-sufficient in ensuring
safe and healthful work and working
conditions. Although onsite consulta-
tion will be conducted independent of
any OSHA enforcement activity, and
the discovery of hazards will not man-
date citation or penalties, the em-
ployer remains under a statutory obli-
gation to protect employees, and in
certain instances will be required to
take necessary protective action. Em-
ployer correction of hazards identified
by the consultant during a comprehen-
sive workplace survey, and implemen-
tation of certain core elements of an
effective safety and health program
and commitment to the completion of
others may serve as the basis for em-
ployer exemption from certain OSHA
enforcement activities. States entering
into Agreements under this part will
receive ninety percent Federal reim-
bursement for allowable costs, and will
provide consultation to employers re-
questing the service, subject to sched-
uling priorities, available resources,
and any other limitations established
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by the Assistant Secretary as part of
the Cooperative Agreement.

(c) In States operating approved
Plans under section 18 of the Act, the
provisions of this art which establish
policies governing enforcement activi-
ties do not apply to safety and health
issues covered by the State Plan.
States operating such Plans shall, in
accord with section 18(b), establish
policies which are at least as effective
as Federal policies.

§ 1908.2 Definitions.

As used in this part:
Act means the Federal Occupational

Safety and Health Act of 1970.
Assistant Secretary means the Assist-

ant Secretary of Labor for Occupa-
tional Safety and Health.

Compliance Officer means a Federal
compliance safety and health officer.

Consultant means an employee under
a Cooperative Agreement pursuant to
this part who provides consultation.

Consultation means all activities re-
lated to the provision of consultative
assistance under this part, including
offsite consultation and onsite con-
sultation.

Cooperative Agreement means the
legal instrument which enables the
States to collaborate with OSHA to
provide consultation in accord with
this part.

Designee means the State official des-
ignated by the Governor to be respon-
sible for entering into a Cooperative
Agreement in accord with this part.

Education means planned and orga-
nized activity by a consultant to im-
part information to employers and em-
ployees to enable them to establish and
maintain employment and a place of
employment which is safe and health-
ful.

Employee means an employee of an
employer who is employed in a busi-
ness of that employer which affects
commerce.

Employer means a person engaged in a
business who has employees, but does
not include the United States, or any
State or political subdivision of a
State.

Hazard correction means the elimi-
nation or control of a workplace hazard
in accord with the requirements of ap-

plicable Federal or State statutes, reg-
ulations or standards.

Imminent danger means any condi-
tions or practices in a place of employ-
ment which are such that a danger ex-
ists which could reasonably be ex-
pected to cause death or serious phys-
ical harm immediately or before the
imminence of such danger can be elimi-
nated through the procedures set forth
in § 1908.6(e)(4), (f) (2) and (3), and (g).

Offsite consultation means the provi-
sion of consultative assistance on occu-
pational safety and health issues away
from an employer’s worksite by such
means as telephone and correspond-
ence, and at locations other than the
employer’s worksite, such as the con-
sultation project offices. It may, under
limited conditions specified by the As-
sistant Secretary, include training and
education.

Onsite consultation means the provi-
sion of consultative assistance on an
employer’s occupational safety and
health program and on specific work-
place hazards through a visit to an em-
ployer’s worksite. It includes a written
report to the employer on the findings
and recommendations resulting from
the visit. It may include training and
education needed to address hazards, or
potential hazards, at the worksite.

OSHA means the Federal Occupa-
tional Safety and Health Administra-
tion or the State agency responsible
under a Plan approved under section 18
of the Act for the enforcement of occu-
pational safety and health standards in
that State.

Other-than-serious hazard means any
condition or practice which would be
classified as an other-than-serious vio-
lation of applicable Federal or State
statutes, regulations or standards,
based on criteria contained in the cur-
rent OSHA Field Operations Manual or
an approved State Plan counterpart.

RA means the Regional Adminis-
trator for Occupational Safety and
Health of the Region in which the
State concerned is located.

Serious hazard means any condition
or practice which would be classified as
a serious violation of applicable Fed-
eral or State statutes, regulations or
standards, based on criteria contained
in the current OSHA Field Operations
Manual or an approved State Plan
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counterpart, except that the element of
employer knowledge shall not be con-
sidered.

State includes a State of the United
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American
Samoa, Guam, and the Trust Territory
of the Pacific Islands.

Training means the planned and orga-
nized activity of a consultant to im-
part skills, techniques and methodolo-
gies to employers and their employees
to assist them in establishing and
maintaining employment and a place
of employment which is safe and
healthful.

§ 1908.3 Eligibility and funding.
(a) State eligibility. Any State may

enter into an Agreement with the As-
sistant Secretary to perform consulta-
tion for private sector employers; ex-
cept that a State having a Plan ap-
proved under section 18 of the Act is el-
igible to participate in the program
only if that Plan does not include pro-
visions for federally funded consulta-
tion to private sector employers.

(b) Reimbursement. (1) The Assistant
Secretary will reimburse 90 percent of
the costs incurred under a Cooperative
Agreement entered into pursuant to
this part. Approved training of State
staff operating under a Cooperative
Agreement and specified out-of-State
travel by such staff will be fully reim-
bursed.

(2) Reimbursement to States under
this part is limited to costs incurred in
providing consultation to private sec-
tor employers only.

(i) In all States with Plans approved
under section 18 of the Act, consulta-
tion provided to State and local gov-
ernments, as well as the remaining
range of voluntary compliance activi-
ties referred to in 29 CFR
1902.4(c)(2)(xiii), will not be affected by
the provisions of this part. Federal re-
imbursement for these activities will
be made in accordance with the provi-
sions of section 23(g) of the Act.

(ii) In States without Plans approved
under section 18, no Federal reimburse-
ment for consultation provided to
State and local governments will be al-
lowed, although this activity may be
conducted independently by a State
with 100 percent State funding.

§ 1908.4 Offsite consultation.
The State may provide consultative

services to employers on occupational
safety and health issues by telephone
and correspondence, and at locations
other than the employer’s worksite,
such as the consultation project of-
fices. It may, under limited conditions
specified by the Assistant Secretary,
include training and education.

§ 1908.5 Requests and scheduling for
onsite consultation.

(a) Encouraging requests—(1) State re-
sponsibility. The State shall be respon-
sible for encouraging employers to re-
quest consultative assistance and shall
publicize the availability of its con-
sultative service and the scope of the
service which will be provided. The As-
sistant Secretary will also engage in
activities to publicize and promote the
program.

(2) Promotional methods. To inform
employers of the availability of its
consultative service and to encourage
requests, the State may use methods
such as the following:

(i) Paid newspaper advertisements;
(ii) Newspaper, magazine, and trade

publication articles;
(iii) Special direct mailings or tele-

phone solicitations to establishments
based on workers’ compensation data
or other appropriate listings;

(iv) In-person visits to workplaces to
explain the availability of the service,
and participation at employer con-
ferences and seminars;

(v) Solicitation of support from State
business and labor organizations and
leaders, and public officials;

(vi) Solicitation of publicizing by em-
ployers and employees who have re-
ceived consultative services;

(vii) Preparation and dissemination
of publications, descriptive materials,
and other appropriate items on con-
sultative services;

(viii) Free public service announce-
ments on radio and television.

(3) Scope of service. In its publicity for
the program, in response to any in-
quiry, and before an employer’s request
for a consultative visit may be accept-
ed, the State shall clearly explain that
the service is provided at no cost to an
employer through Federal and State
funds for the purpose of assisting the
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employer in establishing and maintain-
ing effective programs for providing
safe and healthful places of employ-
ment for employees, in accord with the
requirements of the applicable State or
Federal laws and regulations. The
State shall explain that while utilizing
this service, an employer remains
under a statutory obligation to provide
safe and healthful work and working
conditions for employees. In addition,
while the identification of hazards by a
consultant will not mandate the
issuance of citations or penalties, the
employer is required to take necessary
action to eliminate employee exposure
to a hazard which in the judgment of
the consultant represents an imminent
danger to employees, and to take ac-
tion to correct within a reasonable
time a hazard which would be classified
as a serious hazard. The State shall
emphasize, however, that the discovery
of such a hazard will not initiate any
enforcement activity, and that referral
will not take place, unless the em-
ployer fails to eliminate the identified
hazard within the established time
frame. The State shall also explain
that when an employer requests and re-
ceives a consultative visit covering all
conditions and operations in the place
of employment related to occupational
safety and health and meets the other
conditions set forth in § 1908.7(b)(4), the
employer may, upon request, be ex-
empt from a general schedule OSHA
enforcement inspection for a period of
one year from the end of the closing
conference of the consultative visit.

(b) Employer requests. (1) An onsite
consultative visit will be provided only
at the request of the employer, and
shall not result from the enforcement
of any right of entry under State law.

(2) When making a request, an em-
ployer in a small, high hazard estab-
lishment shall generally be encouraged
to include within the scope of such re-
quest all working conditions at the
worksite and the employer’s entire
safety and health program. However, a
more limited scope may be encouraged
in larger and less hazardous establish-
ments. Moreover, any employer may
specify a more limited scope for the
visit by indicating working conditions,
hazards, or situations on which onsite
consultation will be focused. When

such limited requests are at issue, the
consultant will limit review and pro-
vide assistance only with respect to
those working conditions, hazards, or
situations specified; except that if the
consultant observes, in the course of
the onsite visit, hazards which are out-
side the scope of the request, the con-
sultant must treat such hazards as
though they were within the scope of
the request.

(3) Employers may request onsite
consultation to assist in the abatement
of hazards cited during an OSHA en-
forcement inspection. However, an on-
site consultative visit may not take
place after an inspection until the con-
ditions set forth in § 1908.7(b)(3) have
been met.

(c) Scheduling priority. Priority shall
be assigned to requests from businesses
with the most hazardous operations,
with primary attention to smaller
businesses. Preference shall be given to
the smaller businesses which are in
higher hazard industries or which have
the most hazardous conditions at issue
in the request.

§ 1908.6 Conduct of a visit.
(a) Preparation. (1) An onsite consult-

ative visit shall be made only after ap-
propriate preparation by the consult-
ant. Prior to the visit, the consultant
shall become familiar with as many
factors concerning the establishment’s
operation as possible. The consultant
shall review all applicable codes and
standards. In addition, the consultant
shall assure that all necessary tech-
nical and personal protective equip-
ment is available and functioning prop-
erly.

(2) At the time of any promotional
visit conducted by a consultant to en-
courage the use of the onsite consult-
ative services, a consultation may be
performed without delay if the em-
ployer so requests and the consultant
is otherwise prepared to conduct such
consultation.

(b) Structured format. An initial onsite
consultative visit will consist of an
opening conference, an examination of
those aspects of the employer’s safety
and health program which relate to the
scope of the visit, a walk through the
workplace, and a closing conference.
An initial visit may include training
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and education for employers and em-
ployees, if the need for such training
and education is revealed by the walk
through the workplace and the exam-
ination of the employer’s safety and
health program and if the employer so
requests. The visit shall be followed by
a written report to the employer. Addi-
tional visits may be conducted as the
employer requests to provide needed
education and training, assistance with
the employer’s safety and health pro-
gram, or technical assistance in the
correction of hazards, or as necessary
to verify the correction of serious haz-
ards identified during previous visits. A
compliance inspection may, in some
cases, be the basis for a visit limited to
education and training, assistance with
the employer’s safety and health pro-
gram, or technical assistance in the
correction of hazards.

(c) Employee participation. (1) The con-
sultant shall retain the right to confer
with individual employees during the
course of the visit in order to identify
and judge the nature and extent of par-
ticular hazards within the scope of the
employer’s request, and to evaluate the
employer’s safety and health program.
The consultant shall explain the neces-
sity for this contact to the employer
during the opening conference, and an
employer must agree to permit such
contact before a visit can proceed.

(2) In addition, employees, their rep-
resentatives, and members of a work-
place joint safety and health commit-
tee may participate in the onsite con-
sultative visit to the extent desired by
the employer. In the opening con-
ference, the consultant shall encourage
the employer to allow employee par-
ticipation to the fullest extent prac-
ticable.

(d) Opening conference. In addition to
the requirements of § 1908.6(c), the con-
sultant shall, in the opening con-
ference, explain to the employer the re-
lationship between onsite consultation
and OSHA enforcement activity and
shall explain the obligation to protect
employees in the event that certain
hazardous conditions are identified.

(e) Onsite activity. (1) Activity during
the onsite consultative visit will focus
primarily on those areas, conditions, or
hazards regarding which the employer
has requested assistance. An employer

may expand or reduce the scope of the
request at any time during the onsite
visit. The consultant shall, if prepared
and if scheduling priorities permit, ex-
pand the scope of the visit at the time
of the request. If the employer’s re-
quest for expansion necessitates fur-
ther preparation by the consultant or
the expertise of another consultant, or
if other employer requests may merit
higher priority, the consultant shall
refer the request to the consultation
manager for scheduling. In all cases in
which the scope of the visit is reduced,
the consultant remains obligated to
work with the employer to ensure cor-
rection of those serious hazards which
are identified during the visit.

(2) The consultant shall advise the
employer as to the employer’s obliga-
tions and responsibilities under appli-
cable Federal or State law and imple-
menting regulations.

(3) Within the scope of the employer’s
request, consultants shall review the
employer’s safety and health program
and provide advice on modifications or
additions to make such programs more
effective.

(4) Consultants shall identify and
provide advice on correction of those
hazards included in the employer’s re-
quest and any other safety or health
hazards observed in the workplace dur-
ing the course of the onsite consult-
ative visit. This advice shall include
basic information indicating the possi-
bility of a solution and describing the
general form of the solution. The con-
sultant shall conduct sampling and
testing, with subsequent analyses. as
may be necessary to confirm the exist-
ence of safety and health hazards.

(5) Advice and technical assistance
on the correction of identified safety
and health hazards may be provided to
employers during and after the onsite
consultative visit. Descriptive mate-
rials may be provided on approaches,
means, techniques, and other appro-
priate items commonly utilized for the
elimination or control of such hazards.
The consultants shall also advise the
employers of additional sources of as-
sistance, if known.

(6) When a hazard is identified in the
workplace, the consultant shall indi-
cate to the employer the consultant’s
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best judgment as to whether the situa-
tion would be classified as a ‘‘serious’’
or ‘‘other-than-serious’’ hazard.

(7) At the time the consultant deter-
mines that an identified serious hazard
exists, the consultant shall assist the
employer to develop a specific plan to
correct the hazard, affording the em-
ployer a reasonable period of time to
complete the necessary action. The
State shall provide, upon request from
the employer within 15 working days of
receipt of the consultant’s report, an
opportunity for an expeditious infor-
mal discussion with the consultation
manager regarding the period of time
established for the correction of a haz-
ard or any other substantive finding of
the consultant.

(8) The employer shall be encouraged
to advise affected employees of the
hazards when they are identified, and
to notify them of their correction.

(f) Employer obligations. (1) An em-
ployer must take immediate action to
eliminate employee exposure to a haz-
ard which, in the judgment of the con-
sultant, presents an imminent danger
to employees. If the employer fails to
take the necessary action, the consult-
ant must immediately notify the af-
fected employees and the appropriate
OSHA enforcement authority and pro-
vide the relevant information.

(2) An employer must also take the
necessary action in accordance with
the plan developed under § 1908.6(e)(7)
to eliminate or control employee expo-
sure to any identified serious hazard.
In order to demonstrate that the nec-
essary action is being taken, an em-
ployer may be required to submit peri-
odic reports, permit a followup visit, or
take similar action.

(3) An employer may request, and the
consultation manager may grant, an
extension of the time frame established
for correction of a serious hazard when
the employer demonstrates having
made a good faith effort to correct the
hazard within the established time
frame; shows evidence that correction
has not been completed because of fac-
tors beyond the employer’s reasonable
control; and shows evidence that the
employer is taking all available in-
terim steps to safeguard the employees

against the hazard during the correc-
tion period.

(4) If the employer fails to take the
action necessary to correct a serious
hazard within the established time
frame or any extensions thereof, the
consultation manager shall imme-
diately notify the appropriate OSHA
enforcement authority and provide the
relevant information. The OSHA en-
forcement authority will make a deter-
mination, based on a review of the
facts, whether enforcement activity is
warranted.

(5) After correction of all serious haz-
ards, the employer shall notify the con-
sultation manager by written con-
firmation of the correction of the haz-
ards, unless correction of the serious
hazards is verified by direct observa-
tion by the consultant.

(g) Written report. A written report
shall be prepared for each visit which
results in substantive findings or rec-
ommendations, and shall be sent to the
employer. The timing and format of
the report shall be approved by the As-
sistant Secretary. The report shall re-
state the employer’s request and de-
scribe the working conditions exam-
ined by the consultant; shall, within
the scope of the request, evaluate the
employer’s program for ensuring safe
and healthful employment and provide
recommendations for making such pro-
grams effective; shall identify specific
hazards and describe their nature, in-
cluding reference to applicable stand-
ards or codes; shall identify the seri-
ousness of the hazards; and, to the ex-
tent possible, shall include suggested
means or approaches to their correc-
tion. Additional sources of assistance
shall also be indicated, if known, in-
cluding the possible need to procure
specific engineering consultation, med-
ical advice and assistance, and other
appropriate items. The report shall
also include reference to the comple-
tion dates for the situations described
in § 1908.6(f) (1) and (2).

(h) Confidentiality. The consultant
shall preserve the confidentiality of in-
formation obtained as the result of a
consultative visit which contains or
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might reveal a trade secret of the em-
ployer.

(Approved by the Office of Management and
Budget under control number 1218–0110)

[49 FR 25094, June 19, 1984, as amended at 54
FR 24333, June 7, 1989]

§ 1908.7 Relationship to enforcement.

(a) Independence. (1) Consultative ac-
tivity by a State shall be conducted
independently of any OSHA enforce-
ment activity.

(2) The consultative activity shall
have its own identifiable managerial
staff. In States with Plans approved
under section 18 of the Act, this staff
will be separate from the managing of
compliance inspections and scheduling.

(3) The identity of employers request-
ing onsite consultation, as well as the
file of the consultant’s visit, shall not
be forwarded or provided to OSHA for
use in any compliance inspection or
scheduling activity, except as provided
for in § 1908.6(f) (1) and (4) and
§ 1908.7(b)(4).

(b) Effect upon scheduling. (1) An on-
site consultative visit already in
progress will have priority over OSHA
compliance inspections except as pro-
vided in § 1908.7(b)(2). The consultant
and the employer shall notify the com-
pliance officer of the visit in progress
and request delay of the inspection
until after the visit is completed. An
onsite consultative visit shall be con-
sidered in progress in relation to the
working conditions, hazards, or situa-
tions covered by the request from the
beginning of the opening conference
through the end of the closing con-
ference; except that for periods which
exceed 30 days from the initiation of
the opening conference, the RA may
determine that the inspection will pro-
ceed. For working conditions, hazards,
or situations not covered by the re-
quest, the onsite consultative visit
shall be considered in progress only
while the consultant is at the place of
employment.

(2) The consultant shall terminate an
onsite consultative visit already in
progress where one of the following
kinds of OSHA compliance inspections
is about to take place:

(i) Imminent danger investigations;

(ii) Fatality/catastrophe investiga-
tions;

(iii) Complaint investigations;
(iv) Other critical inspections as de-

termined by the Assistant Secretary.
(3) An onsite consultation visit may

not take place while an OSHA enforce-
ment inspection is in progress at the
establishment. An enforcement inspec-
tion shall be deemed ‘‘in progress’’
from the time a compliance officer ini-
tially seeks entry to the workplace to
the end of the closing conference. An
enforcement inspection will also be
considered ‘‘in progress’’ in cases where
entry is refused, until such times as:
the inspection is conducted; the RA de-
termines that a warrant to require
entry to the workplace will not be
sought; or the RA determines that al-
lowing a consultative visit to proceed
is in the best interest of employee safe-
ty and health. An onsite consultative
visit shall not take place subsequent to
an OSHA enforcement inspection until
a determination has been made that no
citation will be issued, or if a citation
is issued, onsite consultation shall only
take place with regard to those cita-
tion items which have become final or-
ders.

(4) When an employer requests and
undergoes a consultative visit at an es-
tablishment covering all conditions
and operations in the place of employ-
ment related to occupational safety
and health; corrects all hazards that
have been identified during the course
of the consultative visit within estab-
lished time frames, and posts notice of
their correction when such is com-
pleted; demonstrates to the consultant
that certain core elements of an effec-
tive safety and health program are in
effect, and that the remaining ele-
ments of an effective safety and health
program will be implemented within a
reasonable, established time frame;
and agrees to request a consultative
visit if major changes in working con-
ditions or work processes occur which
may introduce new hazards, the em-
ployer may, upon request, be exempt
from a general schedule OSHA enforce-
ment inspection for a period of one
year from the end of the closing con-
ference of the consultative visit. Be-
tween the time of election to partici-
pate in the process required to qualify
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for the exemption and the completion
of the process, the employer must post
a notice of such participation.

(5) When an employer requests con-
sideration for an inspection exemption
under § 1908.7(b)(4), the provisions of
§ 1908.6 (e)(7), (f)(3) and (f)(5) shall apply
to other-than-serious hazards as well
as serious hazards.

(c) Effect upon enforcement. (1) The ad-
vice of the consultant and the consult-
ant’s written report will not be binding
on a compliance officer in a subsequent
enforcement inspection. In a subse-
quent inspection, a compliance officer
is not precluded from finding hazardous
conditions, or violations of standards,
rules or regulations, for which cita-
tions would be issued and penalties
proposed.

(2) The hazard identification and cor-
rection assistance given by a State
consultant, or the failure of a consult-
ant to point out a specific hazard, or
other possible errors or omissions by
the consultant, shall not be binding
upon a compliance officer and need not
affect the regular conduct of a compli-
ance inspection or preclude the finding
of alleged violations and the issuance
of citations, or constitute a defense to
any enforcement action.

(3) In the event of a subsequent in-
spection, the employer is not required
to inform the compliance officer of the
prior visit. The employer is not re-
quired to provide a copy of the State
consultant’s written report to the com-
pliance officer, except to the extent
that disclosure of information con-
tained in such a written report is re-
quired by 29 CFR 1910.20.

(4) If, however, the employer chooses
to provide a copy of the consultant’s
report to a compliance officer, it may
be used as a factor in determining the
extent to which an inspection is re-
quired and as a factor in determining
proposed penalties. When, during the
course of a compliance inspection, an
OSHA compliance officer identifies the
existence of serious hazards previously
identified as a result of a consultative
visit, the Area Director shall have au-
thority to assess minimum penalties if
the employer is in good faith comply-
ing with the recommendations of a

consultant after such consultative
visit.

(Approved by the Office of Management and
Budget under control number 1218–0110)

[49 FR 25094, June 19, 1984, as amended at 54
FR 24333, June 7, 1989]

§ 1908.8 Consultant specifications.
(a) Number. (1) The number of con-

sultant positions which will be funded
under a Cooperative Agreement pursu-
ant to this part for the purpose of pro-
viding consultation to private sector
employers will be determined by the
Assistant Secretary on the basis of pro-
gram performance, demand for serv-
ices, industrial mix, resources avail-
able, and the recommendation of the
RA, and may be adjusted periodically.

(2) States shall make efforts to uti-
lize consultants with the safety and
health expertise necessary to properly
meet the demand for consultation by
the various industries within a State.
The RA will determine and negotiate a
reasonable balance with the State on
an annual basis.

(b) Qualifications. (1) All consultants
utilized under Cooperative Agreements
pursuant to this part shall be employ-
ees of the State, qualified under State
requirements for employment in occu-
pational safety and health. They must
demonstrate adequate education and
experience to satisfy the RA before as-
signment to work under an Agreement,
and annually thereafter, that they
meet the requirements set out in
§ 1908.8(b)(2), and that they have the
ability to perform satisfactorily pursu-
ant to the Cooperative Agreement. Per-
sons who have the potential but do not
yet demonstrate adequate education
and experience to satisfy the RA that
they have the ability to perform con-
sultant duties independently may, with
RA approval, be trained under a Coop-
erative Agreement to perform consult-
ant duties. Such persons may not, how-
ever, perform consultant duties inde-
pendently until it has been determined
by the RA that they meet the require-
ments and have the ability indicated.
All consultants shall be selected in ac-
cordance with the provisions of Execu-
tive Order 11246 of September 24, 1965,
as amended, entitled ‘‘Equal Employ-
ment Opportunity.’’
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(2) Minimum requirements of con-
sultants shall include the following:

(i) The ability to identify hazards;
the ability to assess employee exposure
and risk; knowledge of OSHA stand-
ards; knowledge of hazard correction
techniques and practices; knowledge of
workplace safety and health program
requirements; and the ability to effec-
tively communicate, both orally and in
writing.

(ii) Consultants shall meet any addi-
tional degree and/or experience re-
quirements as may be established by
the Assistant Secretary.

(c) Training. As necessary, the Assist-
ant Secretary will specify immediate
and continuing training requirements
for consultants. Expenses for training
which is required by the Assistant Sec-
retary or approved by the RA will be
reimbursed in full.

§ 1908.9 Monitoring and evaluation.
(a) Assistant Secretary responsibility. A

State’s performance under a Coopera-
tive Agreement will be regularly mon-
itored and evaluated by the Assistant
Secretary as part of a systematic Fed-
eral plan for this activity. The Assist-
ant Secretary may require changes as a
result of these evaluations to foster
conformance with consultation policy.
If the State policies or practices which
require change are such that the
State’s assurance of correction of seri-
ous hazards and of the effectiveness of
employers’ safety and health programs
is in doubt, the Assistant Secretary
may, pending the completion of the
changes, suspend recognition of a
State’s consultative visits as a basis
for exemption from compliance inspec-
tion as permitted under § 1908.7(b)(4).

(b) Consultant performance—(1) State
activity. The State shall establish and
maintain an organized consultant per-
formance monitoring system under the
Cooperative Agreement:

(i) Operation of the system shall con-
form to all requirements established by
the Assistant Secretary. The system
shall be approved by the Assistant Sec-
retary before it is placed in operation.

(ii) A performance evaluation of each
State consultant performing consulta-
tion services for employers shall be
prepared annually. All aspects of a con-
sultant’s performance shall be reviewed

at that time. Recommendation for re-
medial action shall be made and acted
upon. The annual evaluation report
shall be a confidential State personnel
record and may be timed to coincide
with regular personnel evaluations.

(iii) Performance of individual con-
sultants shall be measured in terms of
their ability to identify hazards in the
workplaces which they have visited;
their ability to determine employee ex-
posure and risk, and in particular their
performance under § 1908.6 (e) and (f);
their knowledge and application of ap-
plicable Federal or State statutes, reg-
ulations or standards; their knowledge
and application of appropriate hazard
correction techniques and approaches;
their knowledge and application of the
requirements of an effective workplace
safety and health program; and their
ability to communicate effectively
their findings and recommendations
and the reasons for them to employers,
and relevant information, skills and
techniques to employers and employ-
ees.

(iv) Accompanied visits to observe
consultants during onsite consultative
visits shall be conducted periodically
in accord with a plan established in
each annual Cooperative Agreement.
The State may also conduct unaccom-
panied visits to workplaces which re-
ceived onsite consultation, for the pur-
pose of evaluating consultants. A writ-
ten report of each visit shall be pro-
vided to the consultant. These visits
shall be conducted only with the ex-
pressed permission of the employer
who requests the onsite consultative
visit.

(v) The State will report quarterly to
the RA on system operations, including
copies of accompanied visit reports
completed that quarter.

(2) Federal activity. State consultant
performance monitoring as set out in
§ 1908.9(b)(1) shall not preclude Federal
monitoring activity by methods deter-
mined to be appropriate by the Assist-
ant Secretary.

(c) State reporting. For Federal mon-
itoring and evaluation purposes, the
State shall compile and submit such
factual and statistical data in the for-
mat and at the frequency required by
the Assistant Secretary. The State
shall prepare and submit to the RA any
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narrative reports, including copies of
written reports to employers as may be
required by the Assistant Secretary.

(Approved by the Office of Management and
Budget under control number 1218–0110)

[49 FR 25094, June 19, 1984, as amended at 54
FR 24333, June 7, 1989]

§ 1908.10 Cooperative Agreements.

(a) Who may make Agreements. The As-
sistant Secretary may make a Coopera-
tive Agreement under this part with
the Governor of a State or with any
State agency designated for that pur-
pose by the Governor.

(b) Negotiations. (1) Procedures for ne-
gotiations may be obtained through
the RA who will negotiate for the As-
sistant Secretary and make final rec-
ommendations on each Agreement to
the Assistant Secretary.

(2) States with Plans approved under
section 18 of the Act may initiate nego-
tiations in anticipation of the with-
drawal from the Plan of Federally
funded onsite consultation services to
private sector employers.

(3) Renegotiation of existing Agree-
ments funded under this part shall be
initiated within 30 days of the effective
date of these revisions.

(c) Contents of Cooperative Agreement.
(1) Any Agreement and subsequent
modifications shall be in writing and
signed by both parties.

(2) Each Agreement shall provide
that the State will conform its oper-
ations under the Agreement to:

(i) The requirements contained in
this part 1908;

(ii) All related formal directives sub-
sequently issued by the Assistant Sec-
retary implementing this regulation.

(3) Each Agreement shall contain
such other explicit written commit-
ments in conformance with the provi-
sions of this part as may be required by
the Assistant Secretary. Each Agree-
ment shall also include a budget of the
State’s anticipated expenditures under
the Agreement, in the detail and for-
mat required by the Assistant Sec-
retary.

(d) Location of sample Cooperative
Agreement. A sample Agreement is
available for inspection at all Regional
Offices of the Occupational Safety and

Health Administration of the U.S. De-
partment of Labor.

(e) Action upon requests. The State
will be notified within a reasonable pe-
riod of time of any decision concerning
its request for a Cooperative Agree-
ment. If a request is denied, the State
will be informed in writing of the rea-
sons supporting the decision. If a Coop-
erative Agreement is negotiated, the
initial finding will specify the period
for the Agreement. Additional funds
may be added at a later time provided
the activity is satisfactorily carried
out and appropriations are available.
The State may also be required to
amend the Agreement for continued
support.

(f) Termination. Either party may ter-
minate a Cooperative Agreement under
this part upon 30 days’ written notice
to the other party.

(Approved by the Office of Management and
Budget under control number 1218–0110)

[49 FR 25094, June 19, 1984, as amended at 54
FR 24333, June 7, 1989]

§ 1908.11 Exclusions.
A Cooperative Agreement under this

part will not restrict in any manner
the authority and responsibility of the
Assistant Secretary under sections 8, 9,
10, 13, and 17 of the Act, or any cor-
responding State authority.

PART 1910—OCCUPATIONAL
SAFETY AND HEALTH STANDARDS

Subpart A—General

Sec.
1910.1 Purpose and scope.
1910.2 Definitions.
1910.3 Petitions for the issuance, amend-

ment, or repeal of a standard.
1910.4 Amendments to this part.
1910.5 Applicability of standards.
1910.6 Incorporation by reference.
1910.7 Definition and requirements for a na-

tionally recognized testing laboratory.
1910.8 OMB control numbers under the Pa-

perwork Reduction Act.

Subpart B—Adoption and Extension of
Established Federal Standards

1910.11 Scope and purpose.
1910.12 Construction work.
1910.15 Shipyard employment.
1910.16 Longshoring and marine terminals.
1910.17 Effective dates.
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