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Subpart 319.2—Policies
319.201 General policy.

(c) The functional management re-
sponsibilities for the Department’s
small business, disadvantaged business,
and labor surplus area programs are
delegated to the Director of the Office
of Small and Disadvantaged Business
Utilization (OSDBU).

(1) The Director, OSDBU is respon-
sible for:

(i) Recommending to the Under Sec-
retary overall Department-wide oper-
ating concepts and policies relating to
the Department’s small business, dis-
advantaged business, and labor surplus
area programs;

(ii) Implementing policy decisions
through the issuance of operating pro-
cedures (Operating Divisions (OPDIVs)
may develop alternative procedures for
achieving departmental policy goals,
and objectives. However, any change in
procedures must be approved by the
Under Secretary);

(iii) Reviewing and evaluating the
Department’s policies, practices, and
procedures pertaining to the disadvan-
taged business, small business, and
labor surplus area programs, as well as
recommending changes or corrective
actions to the OPDIV heads or to the
Under Secretary, as appropriate;

(iv) Providing the Under Secretary
with regular appraisals of performance
and quality of effort, including timely
notification of significant problems,
events, and accomplishments, and the
need for changes in Department-wide
objectives and policies; and

(v) Providing technical assistance
and support to the small and disadvan-
taged business utilization specialists.

(2) The Director, OSDBU is author-
ized to:

(i) Establish standards, procedures
and operating guidelines controlling
the manner in which the small busi-
ness, disadvantaged business, and labor
surplus area programs are conducted
throughout the Department;

(ii) Provide advice on proposed allo-
cations of personnel, funds, and other
resources in light of the total needs of
the Department;
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(iii) Prescribe, after coordination
with appropriate concerned personnel,
reporting requirements necessary to
preserve openness in reporting, identi-
fying emerging problems, monitor De-
partment-wide activity, and provide a
basis for appraisal and evaluation of
performance. To the maximum extent,
these reporting requirements will be
satisfied through existing Department-
wide reporting systems or by making
modifications to them;

(iv) Conduct surveys and review of
operating practices in the OPDIVs and
regional offices; and

(v) Communicate directly with the
small and disadvantaged business utili-
zation specialists to assist them in car-
rying out their individual and collec-
tive responsibilities.

319.201–70 Small and disadvantaged
business utilization specialist.

(a) The Head of each OPDIV shall ap-
point a qualified full time small and
disadvantaged business utilization spe-
cialist (SADBUS) in the following ac-
tivities: Office of Human Development
Services (OHDS), Health Care Financ-
ing Administration (HCFA), Social Se-
curity Administration (SSA), Public
Health Service (PHS), to include the
Food and Drug Administration (FDA),
Health Resources and Services Admin-
istration (HRSA) (and each regional Of-
fice of Engineering Services), Indian
Health Service (IHS), National Insti-
tutes of Health (NIH), Alcohol, Drug
Abuse, and Mental Health Administra-
tion (ADAMHA), Centers for Disease
Control (CDC), and Administrative
Services Center (ASC). A SADBUS
shall also be appointed for the Office of
the Secretary (OS) and for each Re-
gional Office. As deemed necessary, ad-
ditional small and disadvantaged busi-
ness utilization specialists may be ap-
pointed in larger contracting activi-
ties.

(b) When the volume of contracting
does not warrant assignment of a full-
time SADBUS, an individual shall be
appointed as the specialist on a part-
time basis. The responsibilities of this
assignment shall take precedence over
other responsibilities. The specialist
shall be responsible directly to the ap-
pointing authority and shall be at an
organizational level outside the direct

acquisition chain of command, i.e.,
should report directly to the principal
official responsible for acquistion,
where appropriate.

(c) The Director, OSDBU will exer-
cise functional management authority
over small and disadvantaged business
utilization specialist regarding small
business, disadvantaged business, and
labor surplus area matters. Appoint-
ments of SADBUS’s shall only be made
after consultation with the Director,
OSDBU. A copy of each appointment
and termination of appointment of spe-
cialists shall be forwarded to the Direc-
tor, OSDBU.

(d) The SADBUS shall perform the
following duties, as determined to be
appropriate to the activity by the ap-
pointing official or by the Director,
OSDBU. The SADBUS shall:

(1) Maintain a program designed to
locate capable small business, dis-
advantaged business, women-owned
business and labor surplus area busi-
ness sources for current and future ac-
quisitions, through SBA or by using
other methods, establish appropriate
source lists for each category, and
work closely with contracting and
small purchasing offices to ensure of-
fers are solicited from firms on the
source lists;

(2) Coordinate inquiries and requests
for advice from small business, dis-
advantaged business, women-owned
business, and labor surplus area busi-
ness concerns on acquisition matters,
and counsel them with respect to busi-
ness opportunities to enhance their po-
tential participation in the Depart-
ment’s acquisition program;

(3) Prior to the issuance of solicita-
tions (or contract modifications for ad-
ditional supplies or services) in excess
of the small purchase limitation, which
have not been reviewed, reserved, or
set-aside by the contracting officer, re-
view the contracting officer’s justifica-
tion for such action;

(4) Assure that small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns are provided adequate specifica-
tions or drawings by initiating actions,
in writing, with appropriate technical
and contracting personnel to ensure
that all necessary specifications or
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drawings for current and future acqui-
sitions, as appropriate, are available;

(5) Review proposed requirements for
possible breakout of items suitable for
acquisitions from small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns;

(6) Assure that financial assistance,
available under existing regulations, is
offered, and that requests by small
business concerns for proper assistance
are not treated as a handicap in the
award of contracts;

(7) Participate in determinations
concerning responsibility of prospec-
tive contractors whenever small busi-
ness concerns are involved;

(8) Participate in the evaluation of a
prime contractor’s small business,
labor surplus area, and disadvantaged
business subcontracting plans;

(9) Advise and assist contracting offi-
cers in discharging their responsibil-
ities by:

(i) Monitoring and reviewing contrac-
tor performance to determine compli-
ance with small and small disadvan-
taged business subcontracting plans,
and

(ii) Developing and maintaining
records and reports that reflect such
compliance or noncompliance;

(10) Review and make appropriate
recommendations to the contracting
officer on proposals to furnish Govern-
ment-owned facilities to contractors if
this action may enhance the small
business program;

(11) Assure that the participation of
small businesses, disadvantaged busi-
nesses, women-owned business, and
labor surplus area concerns is accu-
rately reported;

(12) Make available to SBA copies of
solicitations when so requested;

(13) When a bid or offer from a small
business, disadvantaged business,
women-owned business, or labor sur-
plus area concern has been rejected for
nonresponsiveness or nonresponsibil-
ity, upon request, aid, counsel and as-
sist that firm in understanding require-
ments for responsiveness and respon-
sibility so that the firm may be able to
qualify for future awards;

(14) Participate in government-indus-
try conferences to assist small busi-
ness, disadvantaged business, women-

owned business, and labor surplus area
concerns, including Business
Opportunity/ Federal Acquisition Con-
ferences, Minority Business Enter-
prises Acquisition Seminars, and Busi-
ness Opportunity Committee meetings;

(15) Advise potential sources how
they can obtain information about
sealed bid and negotiated acquisitions;

(16) Brief the head of the contracting
activity at least once quarterly con-
cerning the status of the activity’s
small business, disadvantaged business,
women-owned business, and labor sur-
plus area programs in relation to goals
and objectives established;

(17) Participate in the development,
implementation, and review of auto-
mated source systems to assure that
the interests of small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns are fully considered;

(18) Assure that the organization
maintains a list of products and serv-
ices which are categorized as repetitive
small business set-aside;

(19) Provide small business, disadvan-
taged business, women-owned business,
and labor surplus area concerns infor-
mation regarding assistance available
from Federal agencies such as the
Small Business Administration, Minor-
ity Business Development Agency, Bu-
reau of Indian Affairs, Economic Devel-
opment Administration, National
Science Foundation, Department of
Labor, and others, including State
agencies and trade associations;

(20) Be responsible for establishing an
education and training program for
personnel whose duties and functions
affect the activity’s small business,
disadvantaged business, women-owned
business, and labor surplus areas pro-
grams; and

(21) Participate in interagency pro-
grams relating to small business, dis-
advantaged business, women-owned
business, and labor surplus area mat-
ters as authorized by the Director,
OSDBU.

[49 FR 14007, Apr. 9, 1984, as amended at 50
FR 23126, 23133, May 31, 1985; 50 FR 38004,
Sept. 19, 1985; 54 FR 24343, June 7, 1989; 57 FR
11690, Apr. 7, 1992]
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319.270 Federal acquisition con-
ferences.

The Department of Commerce is re-
sponsible for coordinating the partici-
pation of Federal civilian agencies in a
continuing series of conferences which
are sponsored by members of Congress.
The objectives of these conferences are:

(a) Location of additional acquisition
sources to broaden the acquisition base
of Federal agencies;

(b) Stimulation of local, regional,
and national economic growth, na-
tional security, and cost reduction;

(c) Location of underutilized produc-
tion capacity;

(d) Prevention or elimination of
pockets of underemployment; and

(e) Assistance of small and small dis-
advantaged business concerns.
As notified by the OSDBU, contracting
activities shall provide appropriate
SADBUS or acquisition personnel to
participate in person-to-person coun-
seling at these conferences. Ordinarily,
participation by contracting activities
will be restricted to conferences held
within the geographical areas adjacent
to their officers. The brochure, ‘‘How
To Do Business With DHHS’’ should be
of great assistance in this counseling
as it has been specifically prepared to
assist individuals, firms, and institu-
tions who may wish to do business with
this Department. It contains a brief de-
scription of the mission and programs
of HHS and its Operating Divisions and
provides a listing of contracting offices
and the types of services and commod-
ities acquired by each.

Subpart 319.5—Set-Asides for
Small Business

319.501 General.
(c) Prior to the contracting officer’s

review, the SADBUS shall review each
proposed acquisition to determine the
feasibility of recommending award to
the Small Business Administration
(SBA) pursuant to section 8(a) of the
Small Business Act. When it cannot be
awarded to SBA pursuant to section
8(a), the SADBUS shall review the pro-
posed acquisition to determine if it can
be recommended as a set-aside under
one of the set-aside priorities stated in
FAR 19.504. The SADBUS’s rec-

ommendation shall be entered on Form
HHS–653, Small Business-Labor Sur-
plus Set-Aside Review Form, with the
reasons for the type of set-aside rec-
ommended, or the reasons for not rec-
ommending a set-aside, and provided to
the contracting officer. Upon receipt of
the Form HHS–653, the contracting of-
ficer shall promptly concur or noncon-
cur with the SADBUS’s recommenda-
tion. The contracting officer will make
the final determination as to whether
the proposed acquisition will be set-
aside or not. If the contracting officer
approves the SADBUS’s set-aside rec-
ommendation, the proposed acquisition
will be set-aside as specified. However,
if the contracting officer disapproves
the SADBUS’s set-aside recommenda-
tion, the reasons must be documented
on the Form HHS–653, and the form
signed. (See 319.505 for options avail-
able to the SADBUS regarding the con-
tracting officer’s disapproval of a set-
aside recommendation.) In all cases,
the completed Form HHS–653 is to be
retained by the contracting officer and
placed in the contract file.

[57 FR 11690, Apr. 7, 1992]

319.503 Setting aside a class of acqui-
sitions.

319.503–70 Small business class set-
aside for construction, repair, and
alteration work.

A small business class set-aside is
considered to have been made for each
proposed acquisition for construction,
repair, and alteration work in an esti-
mated amount ranging from $2,500 to $2
million. Accordingly, the contracting
officer shall set aside for small busi-
ness each proposed acquisition. If, in
his/her judgment, the particular acqui-
sition falling within the dollar limits
specified above is unsuitable for a set-
aside for exclusive small business par-
ticipation, the procedure set forth in
FAR 19.506 shall apply. Proposed acqui-
sitions for construction, repair, and al-
teration work in an estimated amount
of more than $2 million shall be proc-
essed on a case by case basis.

319.505 Rejecting set-aside rec-
ommendations.

(a) If the contracting officer rejects
the SADBUS’s recommendation for a
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set-aside and an SBA procurement cen-
ter representative (PCR) is not as-
signed or available, the SADBUS may
appeal, in writing, to the head of the
contracting activity (HCA) or his/her
designee. The SADBUS shall provide
the HCA or designee all the pertinent
information concerning the set-aside
disagreement, and the HCA shall re-
spond in writing within seven business
days. The HCA’s decision is final and
not appealable. The decision by the
HCA shall be attached to the Form
HHS–653 and placed in the contract
file. After receipt of a final decision by
the HCA, and if the decision approves
the action of the contracting officer,
the SADBUS shall forward, for infor-
mation and management purposes,
complete documentation of the case to
the OSDBU Director. Documentation
transmitted shall include, as a mini-
mum, a copy of the appeal memoran-
dum submitted to the HCA, a copy of
the IFB or RFP, a list of proposed
sources, a copy of the Form HHS–653
and attachments completed by the
SADBUS and the contracting officer, a
copy of the HCA’s decision, and all
other written material considered by
the HCA in arriving at the decision.
The SADBUS’ transmittal memoran-
dum shall contain an affirmative state-
ment that the attachments constitute
the complete file reviewed and consid-
ered by the HCA in making the final
decision.

If an SBA PCR is assigned or avail-
able and the SADBUS refers the case to
that person, the SBA PCR may either
concur with the decision of the con-
tracting officer not to set-aside the
proposed acquisition or recommend to
the contracting officer that it be set-
aside. For the SBA PCR to make a
comprehensive review, at least the fol-
lowing should be provided as attach-
ments to the Form HHS–653: the state-
ment of work, evaluation criteria, Gov-
ernment cost estimate, source list in-
cluding size of firms, and a copy of any
justification for other than small busi-
ness considerations that may be appli-
cable. Once the case has been referred
to the SBA PCR, no further appeal ac-
tion shall be taken by the SADBUS.
(Refer to FAR 19.505 for the procedures
available to the SBA PCR if the con-

tracting officer rejects the set-aside
recommendation.)

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.506 Withdrawing or modifying set-
asides.

(b) If an SBA PCR is not assigned,
the disagreement between the con-
tracting officer and the SADBUS shall
be referred to the HCA for resolution.

(d) Immediately upon notice from the
contracting officer, the SADBUS shall
provide telephone notification regard-
ing all set-aside withdrawals to the
OSDBU Director.

319.570 Contract payments.
Contract payments to small business

concerns must be made on a timely
basis. Payment of an invoice or vouch-
er must be made within 30 days after
receipt of the invoice or voucher or
from acceptance of the goods or serv-
ices. Each invoice or voucher from a
small business concern not sent di-
rectly to the servicing finance office,
but received by the contracting activ-
ity, shall be stamped or otherwise iden-
tified for expedited payment before it
is forwarded to the servicing finance
office.

Subpart 319.7—Subcontracting
With Small Business and Small
Disadvantaged Business Con-
cerns

319.705 Responsibilities of the con-
tracting officer under the sub-
contracting assistance program.

319.705–2 Determining the need for a
subcontracting plan.

The dollar value of all proposed in-
cremental funding actions shall be in-
cluded in determining whether the ac-
quisition meets the dollar threshold re-
quiring a subcontracting plan. The sub-
contracting plan shall be based on the
total value of the acquisition which
will include the value of all option
quantities or funding actions.

319.705–3 Preparing the solicitation.
The SBA PCR should be allowed a pe-

riod of one to five business days for the
review of the solicitation, depending
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upon the circumstances and complex-
ity of the individual acquisition.

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.705–4 Reviewing the subcontract-
ing plan.

The offeror’s/bidder’s subcontracting
plan for small business concerns shall
be judged independently of the sub-
contracting plan for small disadvan-
taged business concerns. If a sub-
contracting plan is not obtained, the
contracting officer must document the
contract file to substantiate the rea-
sons why the plan was not obtained.
The contracting officer must obtain a
satisfactory subcontracting plan prior
to awarding the contract.

(d) If the contracting officer deter-
mines that the subcontracting plan
submitted reflects the best effort by
the offeror/bidder to award sub-
contracts to small and small disadvan-
taged business concerns, but the
SADBUS disagrees with the contract-
ing officer’s determination, a final de-
termination shall be made by the prin-
cipal official responsible for acquisi-
tion. The SADBUS shall submit this
final determination to the Director,
OSDBU with the appropriate support-
ing documentation.

(1) The contracting officer may ac-
cept the terms of an overall or ‘‘mas-
ter’’ company subcontracting plan if it
is incorporated by reference into a spe-
cific subcontracting plan submitted by
the apparent successful offeror/bidder
for a specific contract, if:

(i) The master plan contains all the
elements required by the statute;

(ii) Subcontracting goals for small
and small disadvantaged business con-
cerns are specifically set forth in each
contract or modification over the stat-
utory thresholds;

(iii) Any changes to the plan deemed
necessary and required by the con-
tracting officer in areas other than
goals are specifically set forth in the
contract or modification;

(iv) The contracting officer has cop-
ies of the entire plan; and

(v) The SBA PCR has had an oppor-
tunity to comment on the master plan.

(2) If the prime contract is for a com-
mercial product, the required sub-
contracting plan may relate to the

company’s production of the item gen-
erally (both for the Government con-
tract and for regular commercial sale)
rather than solely to the item being ac-
quired under the Government contract.
In such cases, the contractor shall be
required to submit one company-wide,
annual plan to be reviewed for approval
by the first agency with which it en-
ters into a prime contract (which re-
quires a subcontracting plan) during
the fiscal year. The approved plan will
remain in effect for the entire fiscal
year and is applicable to all deliveries
made under contracts entered into dur-
ing the contractor’s fiscal year, even
though these deliveries are made in a
succeeding fiscal year. The contractor
shall submit a new plan to the first
agency with which it enters into a con-
tract (over the statutory threshold)
during a succeeding fiscal year. The
new plan shall apply to all deliveries
made under contracts entered into dur-
ing the succeeding fiscal year, no mat-
ter when the deliveries are made.

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.705–5 Awards involving sub-
contracting plans.

(a)(3) The SBA PCR shall be allowed
a period of one to five business days to
review the contract award package, de-
pending upon the circumstances and
complexity of the individual acquisi-
tion.

319.705–6 Postaward responsibilities
of the contracting officer.

The SADBUS shall perform the dis-
tribution requirements stated in para-
graphs (a) through (c) of FAR 19.705–6.
A copy of any company-wide plans and
associated approvals shall also be sent
to the Director, OSDBU by the
SADBUS. In addition, the SADBUS is
responsible for summarizing and re-
porting to the Director, OSDBU, on a
quarterly basis, all prime contracts
$500,000 and over ($1 million for con-
struction) using the following report-
ing format:

(a) Name of the OPDIV and program
office;

(b) Number and dollar amount of con-
tracts requiring subcontracting plans;

(c) Number of contracts with sub-
contracting plans;
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(d) Number of contracts without sub-
contracting plans;

(e) Small and small disadvantaged
business subcontracting goals; and

(f) Statements citing reasons why
small and small disadvantaged business
subcontracting plans were not included
in the contracts.

319.706 Responsibilities of the cog-
nizant administrative contracting
officer.

(a) The contracting officer shall com-
ply with the requirements of FAR
19.706(a), and shall use the Standard
Form 294, Subcontracting Report for
Individual Contracts, to monitor the
contractor’s progress in achieving both
the small business and small disadvan-
taged business subcontracting goals.
The contracting officer shall require
the contractor to provide in the Re-
marks block of each Standard Form 294
submitted a narrative of the progress
in fulfilling the small business and
small disadvantaged business sub-
contracting goals. The contracting offi-
cer shall require the contractor to re-
port any difficulties in achieving the
goals and the actions being taken by
the contractor to overcome the dif-
ficulties. The contracting officer shall
document the contract file whenever
the contractor is experiencing difficul-
ties in achieving the planned sub-
contracting goals, and shall indicate
the actions taken by the contractor to
resolve the difficulties and the actions
taken by the contracting officer to
remedy the situation. A copy of this
documentation shall be provided to the
SADBUS.

(b) At the time of physical comple-
tion of the contract, the contracting
officer shall prepare a memorandum
for record for inclusion in the contract
file indicating whether or not the con-
tractor complied with the subcontract-
ing plan and subcontracting provisions
of the contract.

(1) If the contractor achieved its sub-
contracting dollar goals for both small
business and small disadvantaged busi-
ness, the memorandum shall state that
the contractor complied with the sub-
contracting plan and provisions of the
contract. No other documentation is
needed.

(2) If the contractor failed to achieve
its subcontracting dollar goals for ei-
ther small business or small disadvan-
taged business, or both, the contract-
ing officer shall indicate this failure in
the memorandum and determine
whether the contractor did or did not
exercise its best efforts in attempting
to achieve the goals.

(i) If determined that the contractor
exercised its best efforts, the contrac-
tor shall be found to have complied
with the subcontracting plan and pro-
visions of the contract. The rationale
for this determination shall be docu-
mented in the memorandum.

(ii) If determined that the contractor
did not exercise its best efforts, the
contractor shall be found to have not
complied with the subcontracting plan
and provisions of the contract. The rea-
sons for this determination shall be
documented in the memorandum,
along with a description of specific ac-
tions taken by the contracting officer
during the performance of the con-
tracting to attempt to remedy the fail-
ure.

(c) A copy of the memorandum per-
taining to either situation described in
paragraph (b)(2) (i) or (ii) of this sec-
tion shall be sent to the Director, Of-
fice of Small and Disadvantaged Busi-
ness Utilization.

[50 FR 46299, Nov. 7, 1985]

Subpart 319.8—Contracting with
the Small Business Administra-
tion (the 8(a) Program)

SOURCE: 55 FR 13536, Apr. 11, 1990, unless
otherwise noted.

319.800 General.

(c) The signing of the contract docu-
ment may be accepted as the Small
Business Administration’s (SBA) cer-
tification that SBA is competent to
perform a specific HHS requirement.

319.803 Selecting acquisitions for the
8(a) Program.

(c) Brochures of 8(a) concerns which
have been interviewed by the Office of
Small and Disadvantaged Business Uti-
lization (OSDBU) are forwarded to each
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small and disadvantaged business utili-
zation specialist (SADBUS). These bro-
chures are to be reviewed by the
SADBUS to match HHS requirements
with the capabilities of these concerns.
The SADBUS will make the capabili-
ties of these concerns known to pro-
gram personnel and will obtain infor-
mation, as needed, by contacting
OSDBU or SBA.

319.812 Contract administration.

(b) The responsibility for subcontract
administration and field inspection
will, in most cases, be delegated by
SBA to the contracting activity. The
contracting activity may develop a tri-
partite agreement for execution by
SBA, the 8(a) subcontractor, and the
contracting activity instead of devel-
oping separate modifications for the
SBA contract and the 8(a) subcontract.

(c) Some 8(a) concerns may need ad-
ditional management expertise for op-
timal performance and completion of a
particular contract. Therefore, when
subcontract administration is dele-
gated to HHS by SBA, the contracting
activity shall promptly apprise the
SBA, the SADBUS, and OSDBU when-
ever the contractor is experiencing
problems. SBA should provide nec-
essary technical assistance so the con-
tractor can successfully complete the
contract.

(d) The OSDBU, SADBUS, and SBA
are to be notified prior to initiating
final action to terminate an 8(a) con-
tract.

319.870 Liaison with the Small Busi-
ness Administration.

(a) Contracting activities will main-
tain a continuous liaison with the SBA
to ensure that the overall goals of each
activity are achieved. In the event
there is a dispute between the con-
tracting activity and a SBA represent-
ative regarding any aspect of 8(a) con-
tracting, the contracting activity must
promptly notify OSDBU.

(b) The business development respon-
sibility of SBA requires them to assist
in and monitor the growth and develop-
ment of all 8(a) concerns. Therefore, it
is incumbent upon HHS to assist SBA
in this effort by utilizing the source se-
lection process in a manner that would

make use of the largest possible num-
ber of 8(a) concerns.

PART 320—LABOR SURPLUS AREA
CONCERNS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 320.1—General

320.102 General policy.

Contracting activities should obtain
appropriate publications and other in-
formation identifying labor surplus
areas from:

U.S. Department of Labor, Employment
and Training Administration, Office of Pol-
icy Evaluation and Research, Division of
Labor Market Information, Washington, D.C.
20530.

Contracting officers shall use the ‘‘Di-
rectory of Labor Surplus Area Contrac-
tors,’’ provided by the Office of Small
and Disadvantaged Business Utiliza-
tion, as a source to identify labor sur-
plus area concerns and to augment
other labor surplus area source lists.
Contracting officers should also seek to
identify concerns from labor surplus
areas by placing sources sought synop-
ses in the Commerce Business Daily.
Small and disadvantaged business uti-
lization specialists shall assist con-
tracting officers in developing and
maintaining source lists of small busi-
ness and other concerns in labor sur-
plus areas. Department of Commerce
and SBA regional and field offices
should be contacted for assistance in
identifying labor surplus area con-
cerns.

[49 FR 14012, Apr. 9, 1984]

PART 322—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 322.6—Walsh-Healey Public
Contracts Act

Sec.
322.604 Exemptions.
322.604–2 Regulatory exemptions.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).
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Subpart 322.6—Walsh-Healey
Public Contracts Act

322.604 Exemptions.

322.604–2 Regulatory exemptions.
(c)(1) The actions required by FAR

22.604–2(c)(1) shall be exercised by the
Director, Office of Acquisition and
Grants Management (DOAGM). Con-
tracting offices requiring exemptions
shall forward requests through normal
acquisition channels to the DOAGM.

[51 FR 44294, Dec. 9, 1986; 51 FR 47353, Dec. 31,
1986, as amended at 54 FR 24343, June 7, 1989]

PART 324—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 324.1—Protection of Individual
Privacy

Sec.
324.100 Scope of subpart.
324.102 General.
324.103 Procedures.

Subpart 324.2—Freedom of Information Act

324.202 Policy.

Subpart 324.70—Confidentiality of
Information

324.7001 General.
324.7002 Policy.
324.7003 Applicability.
324.7004 Required clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14013, Apr. 9, 1984, unless
otherwise noted.

Subpart 324.1—Protection of
Individual Privacy

324.100 Scope of subpart.
This subpart implements 45 CFR part

5b, Privacy Act Regulations, and FAR
subpart 24.1, Protection of Individual
Privacy, which implement the Privacy
Act of 1974 (Pub. L. 93–579, December 31,
1974; 5 U.S.C. 552a) and OMB Circular
No. A–108, July 9, 1975.

324.102 General.
(a) It is the Department’s policy to

protect the privacy of individuals to
the maximum possible extent while
permitting the exchange of records re-

quired to fulfill the Department’s ad-
ministrative and program responsibil-
ities and its responsibilities for disclos-
ing records to which the general public
is entitled under the Freedom of Infor-
mation Act (5 U.S.C. 552). The Privacy
Act of 1974 and the Department’s im-
plementation under 45 CFR part 5b
apply ‘‘when an agency provides by a
contract for the operation by or on be-
half of the agency of a system of
records to accomplish any agency func-
tion . . .’’ The key factor is whether a
departmental function is involved.
Therefore, the Privacy Act require-
ments apply to a departmental con-
tract when, under the contract, the
contractor must maintain or operate a
system of records to accomplish a de-
partmental function.

(e) The program official, and, as nec-
essary, the official designated as the
activity’s Privacy Act Coordinator and
the Office of General Counsel, shall de-
termine the applicability of the Act to
each proposed acquisition. The pro-
gram official is required to include a
statement in the request for contract
indicating whether the Privacy Act is
or is not applicable to the proposed ac-
quisition.

(f) Whenever the contracting officer
is informed that the Privacy Act is not
applicable, but the resultant contract
will involve the collection of individ-
ually identifiable personal data by the
contractor, the contracting officer
shall include provisions to protect the
confidentiality of the records and the
privacy of individuals identified in the
records (see subpart 324.70).

324.103 Procedures.

(a) All requests for contract shall be
reviewed by the contracting officer to
determine whether the Privacy Act re-
quirements are applicable. If applica-
ble, the contracting officer shall in-
clude the solicitation notification and
contract clause required by FAR 24.104
in the solicitation, and the contract
clause in the resultant contract. In ad-
dition, the contracting officer shall en-
sure that the solicitation notification,
contract clause, and other pertinent in-
formation specified in this subpart are
included in any contract modification
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which results in the Privacy Act re-
quirements becoming applicable to a
contract.

(b)(1) The contracting officer shall
identify the system(s) of records on in-
dividuals in solicitations, contracts,
and contract modifications to which
the Privacy Act and the implementing
regulations are applicable.

(2) The contracting officer shall in-
clude a statement in the contract noti-
fying the contractor that the contrac-
tor and its employees are subject to
criminal penalties for violations of the
Act (5 U.S.C. 552a(i)) to the same ex-
tent as employees of the Department.
The statement shall require that the
contractor assure that each contractor
employee knows the prescribed rules of
conduct, and each contractor employee
is aware that he/she can be subjected to
criminal penalties for violations of the
Act. The contracting officer shall pro-
vide the contractor with a copy of the
rules of conduct and other require-
ments set forth in 45 CFR 5b.

(c) The contracting officer shall in-
clude in the contract the disposition to
be made of the system(s) of records on
individuals upon completion of per-
formance of the contract. For example,
the contract may require the contrac-
tor to completely destroy the records,
to remove personal identifiers, to turn
the records over to the Department, or
to keep the records but take certain
measures to keep the records confiden-
tial and protect the individuals’ pri-
vacy.

(d) Whenever an acquisition is deter-
mined to be subject to the Privacy Act
requirements, a ‘‘system notice,’’ pre-
pared by the program official and de-
scribing the Department’s intent to es-
tablish a new system of records on in-
dividuals, to make modifications to an
existing system, or to disclose informa-
tion in regard to an existing system, is
required to be published in the FED-
ERAL REGISTER. A copy of the ‘‘system
notice’’ shall be attached to the re-
quest for contract or purchase request.
If a ‘‘system notice’’ is not attached,
the contracting officer shall inquire
about its status and shall obtain a copy
from the program official for inclusion
in the contract file. If a ‘‘system no-
tice’’ has not been published in the
FEDERAL REGISTER, the contracting of-

ficer may proceed with the acquisition
but shall not award the contract until
the ‘‘system notice’’ is published, and
publication is verified by the contract-
ing officer.

Subpart 324.2—Freedom of
Information Act

324.202 Policy.

(a) The Department’s regulation im-
plementing the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552, as amend-
ed, is set forth in 45 CFR part 5.

(b) The contracting officer, upon re-
ceiving a FOIA request, shall follow
Department and operating division pro-
cedures. As necessary, actions should
be coordinated with the cognizant
Freedom of Information (FOI) Officer
and the Business and Administrative
Law Division of the Office of General
Counsel. The contracting officer must
remember that only the FOI Officer
has the authority to release or deny re-
lease of records. While the contracting
officer should be familiar with the en-
tire FOIA regulation in 45 CFR part 5,
particular attention should be focused
on sections 5.65 and 5.66; also of inter-
est are sections 5.32, 5.33, and 5.35.

[54 FR 24343, June 7, 1989]

Subpart 324.70—Confidentiality of
Information

324.7001 General.

In the performance of certain HHS
contracts, it is necessary for the con-
tractor to generate data, or be fur-
nished data by the Government, which
is about individuals, organizations, or
Federal programs. This subpart and the
accompanying contract clause require
contractors to prudently handle disclo-
sure of certain types of information
not subject to the Privacy Act or the
HHS human subject regulations set
forth in 45 CFR Part 46. This subpart
and contract clause address the kinds
of data to be generated by the contrac-
tor and/or data to be furnished by the
Government that are considered con-
fidential and how it should be treated.
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324.7002 Policy.
It is the policy of HHS to protect per-

sonal interests of individuals, cor-
porate interests of non-governmental
organizations, and the capacity of the
Government to provide public services
when information from or about indi-
viduals, organizations, or Federal agen-
cies is provided to or obtained by con-
tractors in performance of HHS con-
tracts. This protection depends on the
contractor’s recognition and proper
handling of such information. As a re-
sult, the ‘‘Confidentiality of Informa-
tion’’ contract clause was developed.

324.7003 Applicability.
(a) The ‘‘Confidentiality of Informa-

tion’’ clause, set forth in 352.24–70,
should be used in solicitations and re-
sultant contracts whenever the need
exists to keep information confiden-
tial. Examples of situations where the
clause may be appropriate include:

(1) Studies performed by the contrac-
tor which generate information or
invlove Government-furnished infor-
mation that is personally identifiable,
such as medical records, vital statis-
tics, surveys, and questionnaires;

(2) Contracts which involve the use of
salary structures, wage schedules, pro-
prietary plans or processes, or con-
fidential financial information of orga-
nizations other than the contractor’s;
and

(3) Studies or research which may re-
sult in preliminary or unvalidated find-
ings which, upon disclosure to the pub-
lic, might create erroneous conclusions
which, if acted upon, could threaten
public health or safety.

(b) With regard to protecting individ-
uals, this subpart and contract clause
are not meant to regulate or control
the method of selecting subjects and
performing studies or experiments in-
volving them. These matters are dealt
with in the HHS regulation entitled
‘‘Protection of Human Subjects,’’ 45
CFR part 46. If a system of records
under contract, or portions thereof, is
determined to be subject to the re-
quirements of the Privacy Act, in ac-
cordance with FAR 24.1 and 324.1 and
Title 45 CFR part 5b, the procedures
cited in those references are applicable
and the Privacy Act contract clause
shall be included in the contract. If the

contract also involves confidential in-
formation, as described herein, which
is not subject to the Privacy Act, the
contract shall include the ‘‘Confiden-
tiality of Information’’ clause in addi-
tion to the Privacy Act clause.

324.7004 Required clause.
The clause set forth in 352.224–70 shall

be included in any RFP and resultant
contract(s) where it has been deter-
mined that confidentiality of informa-
tion provisions may apply. Any REP
announcing the intent to include this
clause in any resultant contract(s)
shall indicate, as specifically as pos-
sible, the types of data which would be
covered and requirements for handling
such data.

PART 325—FOREIGN ACQUISITION

Subpart 325.1—Buy American Act—
Supplies

Sec.
325.102 Policy.
325.108 Excepted articles, materials, and

supplies.
325.108–70 Formats for nonavailability de-

terminations.

Subpart 325.3—Balance of Payments
Program

325.302 Policy.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14015, Apr. 9, 1984, unless
otherwise noted.

Subpart 325.1—Buy American
Act—Supplies

325.102 Policy.
(b) The head of the contracting activ-

ity shall make the determinations re-
quired by FAR 25.102(a) (1) through (5)
and FAR 25.102(b).

[51 FR 44294, Dec. 9, 1986; 51 FR 47353, Dec. 31,
1986]

325.108 Excepted articles, materials,
and supplies.

(b) Articles, materials, and supplies
not listed in FAR 25.108(d) may be ex-
cepted only after a written determina-
tion has been made by the head of the
contracting activity. These determina-
tions are required only in instances
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where it has been determined that only
suppliers of foreign source end items
shall be solicited. However, approvals
and determinations covering individual
acquisitions in the following categories
may be made by the contracting offi-
cer:

(1) Acquisition of spare and replace-
ment parts for foreign manufactured
items, if the acquisition must be re-
stricted to the original manufacturer
or its supplier; and

(2) Acquisition of foreign drugs when
it has been determined, in writing, by
the responsible program official, that
only the requested foreign drug will
fulfill the requirement.
Formats for the above referenced writ-
ten determinations are shown in
325.108–70.

325.108–70 Formats for nonavailability
determinations.

(a) The following is the format for a
nonavailability determination made by
a contracting officer:

DETERMINATION OF NONAVAILABILITY

Pursuant to the authority contained in
section 2, Title III, of the Act of March 3,
1933, popularly called the Buy American Act
(41 U.S.C. 10(a–d)), and authority delegated
to me by 325.108(b), I hereby find that:

(a) (Insert a description of the item or
items to be acquired, including unit, quan-
tity, and estimated cost inclusive of duty
and transportation costs to destination.)

(b) (Enter the name and address of the pro-
posed contractor or supplier, and country of
origin of the item or items.)

(c) (Include a statement of the necessity
for the acquisition.)

(d) (Include a statement of facts establish-
ing the nonavailability of a similar item or
items of domestic origin. If there is no
known domestic item or items which can be
used as a reasonable substitute, a statement
to this effect will be made.)

Based upon these findings, it is determined
that the above-described item(s) is (are) not
mined, produced, or manufactured, or the ar-
ticles, materials, or supplies from which it
(they) is (are) manufactured, are not mined,
produced, or manufactured, as the case may
be, in the United States in sufficient and rea-
sonably available commercial quantities and
of a satisfactory quality.

Accordingly, the requirement of the Buy
American Act that acquisition be made from
domestic sources and that it be of domestic
origin is not applicable to this acquisition,
since the referenced acquisition is within the
nonavailability exception stated in the Buy

American Act. Authority is granted to ac-
quire the above-described item(s) of foreign
origin (country of origin) at an estimated
total cost of $lll, including duty and
transportation cost to destination.
(Date) llllllllllllllllllll
llllllllllllllllllllllll

(Contracting Officer)

(b) The following is the format for a
nonavailability determination made by
the head of the contracting activity.
Part 1 of the determination shall be
signed by the preparing authority (con-
tracting officer of official with con-
tracting authority), and Part 2 shall be
signed by the approving authority.

DETERMINATION OF NONAVAILABILITY

Part 1

Date lllllllllllllllllllll
Pursuant to the authority contained in

Section 2, Title III, of the Act of March 3,
1933, popularly called the Buy American Act
(41 U.S.C. 10(a–d)), I hereby find:

(a) (Insert a description of the item or
items to be acquired, including unit, quan-
tity, and estimated cost inclusive of duty
and transportation costs to destination.)

(b) (Insert a brief statement of the neces-
sity for the acquisition.)

(c) (Include a statement of facts establish-
ing the nonavailability of a similar item or
items of domestic origin.)

Based upon the above showing of fact, it is
determined that the above described item(s)
is (are) not mined, produced, or manufac-
tured, or the articles, materials, or supplies
from which it (they) is (are) manufactured,
are not mined, produced or manufactured, as
the case may be, in the United States in suf-
ficient and reasonably available commercial
quantities and of a satisfactory quality.
(Signature) lllllllllllllllll

Part 2

The requirement of the Buy American Act
that acquisition be made from domestic
sources and that it be of domestic origin is
not applicable to the above described acqui-
sition, since the referenced acquisition is
within the nonavailability exception stated
in the Act. The feasibility of foregoing the
requirement or providing a United States
substitute has been considered. Authority is
granted to acquire the above described
item(s) of foreign origin (country of origin)
at an estimated total cost of $lll, includ-
ing duty and transportation costs to destina-
tion.
(Signature) lllllllllllllllll
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Subpart 325.3—Balance of
Payments Program

325.302 Policy.
All determinations addressed in FAR

25.302 shall be made by the principal of-

ficial responsible for acquisition (not
delegable).
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