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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..............................................................as of January 1
Title 17 through Title 27 .................................................................as of April 1
Title 28 through Title 41 ..................................................................as of July 1
Title 42 through Title 50.............................................................as of October 1

The appropriate revision date is printed on the cover of each volume.

LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, October 1, 1998), consult the ‘‘List of CFR Sections Affected (LSA),’’
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949–1963, 1964–1972, or 1973–1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected’’ is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I), and Acts Requiring Publication in the Federal Register (Table
II). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of ‘‘Title 3—The President’’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd–numbered pages.

For inquiries concerning CFR reference assistance, call 202–523–5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e–mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202–512–1800, M–F 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202–512–2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250–7954. For GPO Customer Service call 202–512–1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Weekly Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more information, con-
tact Electronic Information Dissemination Services, U.S. Government Printing
Office. Phone 202–512–1530, or 888–293–6498 (toll–free). E–mail, gpoaccess@gpo.gov.
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The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,

Director,

Office of the Federal Register.

October 1, 1998.
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THIS TITLE

Title 48—FEDERAL ACQUISITION REGULATIONS SYSTEM is composed of eight vol-
umes. The chapters in these volumes are arranged as follows: Chapter 1 (parts
1 to 51), chapter 1 (parts 52 to 99), chapter 2 (parts 201 to 251 and parts 252 to
299), chapters 3 to 6, chapters 7 to 14, chapters 15 to 28 and chapter 29 to end.
The contents of these volumes represent all current regulations codified under
this title of the CFR as of October 1, 1998.

The Federal acquisition regulations in chapter 1 are those government-wide
acquisition regulations jointly issued by the General Services Administration,
the Department of Defense, and the National Aeronautics and Space Administra-
tion. Chapters 2 through 99 are acquisition regulations issued by individual gov-
ernment agencies. Parts 1 to 69 in each of chapters 2 through 99 are reserved
for agency regulations implementing the Federal acquisition regulations in chap-
ter 1 and are numerically keyed to them. Parts 70 to 99 in chapters 2 through
99 contain agency regulations supplementing the Federal acquisition regulations.

The OMB control numbers for the Federal Acquisition Regulations System ap-
pear in section 1.106 of chapter 1. For the convenience of the user section 1.106
is reprinted in the Finding Aids section of the second volume containing chapter
1 (parts 52 to 99).

The two volumes containing chapter 1 include an index to the Federal acquisi-
tion regulations. The second volume, containing chapter 1 (parts 52 to 99), in-
cludes contract clauses and forms.

For this volume, Melanie L. Marcec was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Frances D. McDonald,
assisted by Alomha S. Morris.
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SUBCHAPTER A—GENERAL

PART 301—HHS ACQUISITION
REGULATION SYSTEM

Subpart 301.1—Purpose, Authority,
Issuance

Sec.
301.101 Purpose.
301.102 Authority.
301.103 Applicability.
301.104 Issuance.
301.104–1 Publication and code arrangement.
301.104–2 Arrangement of regulations.
301.104–3 Copies.
301.105 OMB approval under the Paperwork

Reduction Act.

Subpart 301.2—Administration

301.201 Maintenance of the HHSAR.
301.270 Executive Committee for Acquisi-

tion.
301.271 Timing of HHSAR revisions.

Subpart 301.3—Agency Acquisition
Regulations

301.301 Policy.
301.302 Limitations.
301.303 Publication and codification.
301.304 Agency control and compliance pro-

cedures.

Subpart 301.4—Deviations From the FAR

301.403 Individual deviations.
301.404 Class deviations.
301.470 Procedure.

Subpart 301.5—Agency and Public
Participation

301.501 Solicitation of agency and public
views.

301.501–2 Opportunity for public comments.
301.501–3 Exceptions.
301.503 Public meetings.

Subpart 301.6—Contracting Authority and
Responsibility

301.602–3 Ratification of unauthorized com-
mitments.

301.603 Selection, appointment, and termi-
nation of appointment.

301.603–1 General.
301.603–2 Selection.
301.603–3 Appointment.
301.603–4 Termination.
301.603–70 Delegation of contracting officer

responsibilities.
301.670 Head of the contracting activity.
301.670–1 Responsibility.

301.670–2 Designation.
301.670–3 Redelegation.

Subpart 301.7—Determinations and
Findings

301.703 Class determinations and findings.
301.704 Content.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 13961, Apr. 9, 1984, unless
otherwise noted.

Subpart 301.1—Purpose, Authority,
Issuance

301.101 Purpose.

(a) The Department of Health and
Human Services Acquisition Regula-
tion (HHSAR) is issued to establish
uniform acquisition policies and proce-
dures for the Department of Health and
Human Services (HHS) which conform
to the Federal Acquisition Regulation
(FAR) System.

(b) The HHSAR implements and sup-
plements the FAR. (Implementing ma-
terial expands upon or indicates the
manner of compliance with related
FAR material. Supplementing material
is new material which has no counter-
part in the FAR.)

(c) The HHSAR contains all formal
departmental policies and procedures
that govern the acquisition process or
otherwise control contracting relation-
ships between the Department’s con-
tracting offices and contractors.

301.102 Authority.

The HHSAR is prescribed by the As-
sistant Secretary for Management and
Budget under the authority of 5 U.S.C.
301 and section 205(c) of the Federal
Property and Administrative Services
Act of 1949, as amended (40 U.S.C.
486(c)), as delegated by the Secretary.
The Assistant Secretary for Manage-
ment and Budget has redelegated the
authority to establish all departmental
acquisition policy and publish all ac-
quisition regulations to the Deputy As-
sistant Secretary for Management and
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48 CFR Ch. 3 (10–1–98 Edition)301.103

Acquisition. This authority is not re-
delegable.

[49 FR 13961, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989]

301.103 Applicability.
The FAR and HHSAR apply to all

HHS acquisitions as stated in FAR
1.103. Unless specified otherwise, these
regulations apply to acquisitions with-
in and outside the United States.

301.104 Issuance.

301.104–1 Publication and code ar-
rangement.

(a) The HHSAR is also published in
the same forms as indicated in FAR
1.104–1(a).

(b) The HHSAR is issued in the Code
of Federal Regulations (CFR) as Chap-
ter 3 of Title 48, Department of Health
and Human Services Acquisition Regu-
lation. It may be referenced as ‘‘48 CFR
Chapter 3.’’

301.104–2 Arrangement of regulations.
(a) General. The HHSAR conforms to

the FAR with respect to divisional ar-
rangements; i.e., subchapters, parts,
subparts, sections, subsections, and
paragraphs.

(b) Numbering. The FAR System of
numbering permits the keying of the
same or similar subject matter
throughout Chapters 1 (FAR) and 3
(HHSAR). However, unlike the FAR
numbering scheme, our scheme varies
somewhat in the numbering to the left
of the decimal point. Whereas the FAR
only identifies the part number to the
left of the decimal point, our cor-
responding reference identifies the
chapter as well. For example, this cor-
responding paragraph in the FAR is
numbered 1.104–2(b) where ‘‘1’’ is the
part number (may be one or two digits
and is followed by a decimal point), ‘‘1’’
(to the right of the decimal point) is
the subpart number, ‘‘04’’ (always two
digits) is the section number, ‘‘2’’ is the
subsection number (always hyphen-
ated), and ‘‘(b)’’ is the paragraph ref-
erence. The corresponding HHSAR ref-
erence is 301.104–2(b) where the ‘‘3’’ or
first digit is the chapter number as-
signed to the particular department or
agency (may be two digits) and the
‘‘01’’ represents the part number (part

numbers will always be two digits for
agencies implementing the FAR). The
remaining numbers are identical to and
represent the same divisions as the
FAR example.

(c) References and citations. (1) Unless
otherwise stated, references, indicate
parts, subparts, sections, subsections,
etc, of this regulation, the HHSAR.

(2) This regulation shall be referred
to as the Department of Health and
Human Services Acquisition Regula-
tion (HHSAR). Any reference may be
cited as ‘‘HHSAR’’ followed by the ap-
propriate number. Within the HHSAR,
the number alone will be used.

(3) Citations of authority shall be in-
corporated where necessary. All FAR
reference numbers shall be preceded by
‘‘FAR’’.

301.104–3 Copies.
Copies of the HHSAR in FEDERAL

REGISTER and CFR form may be pur-
chased by the public from the Super-
intendent of Documents, Government
Printing Office (GPO), Washington, DC
20402. Lose-leaf copies of the HHSAR
may be obtained by departmental per-
sonnel having a need for the document
by placing an order with a Directives
Distribution Coordinator in accordance
with General Administration Manual
Chapter 1–00, HHS Staff Manual Sys-
tem.

301.105 OMB approval under the Pa-
perwork Reduction Act.

The following OMB control numbers
apply to the information collection and
recordkeeping requirements contained
in this regulation:

HHSAR segment OMB con-
trol no.

315.4 .................................................................. 0990–0139
324.70 ................................................................ 0990–0136
332.406 .............................................................. 0990–0134
342.7103 ............................................................ 0990–0131
352.215–71 ........................................................ 0990–0139
352.216–70 ........................................................ 0990–0138
352.224–70 ........................................................ 0990–0136
352.228–70 ........................................................ 0990–0135
352.232–71 ........................................................ 0990–0134
352.232–73 ........................................................ 0990–0134
352.233–70 ........................................................ 0990–0133
352.270–1 .......................................................... 0990–0129
352.270–2 .......................................................... 0990–0129
352.270–3 .......................................................... 0990–0129
352.270–5 .......................................................... 0990–0130
370.1 .................................................................. 0990–0129
370.2 .................................................................. 0990–0129
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Department of Health and Human Services 301.301

The OMB control number ‘‘OMB No.
0990–0115’’ is to be included in the upper
right corner of the first page of all so-
licitations, purchase orders, and con-
tracts issued by departmental con-
tracting activities. The number rep-
resents approval of the HHS acquisi-
tion process and covers recordkeeping
and reporting requirements which are
unique to individual acquisitions (e.g.,
requirements contained in specifica-
tions, statements of work, etc.).

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44293, Dec. 9, 1986; 53 FR 15562,
May 2, 1988]

Subpart 301.2—Administration
301.201 Maintenance of the HHSAR.

(a) The HHSAR is prepared and
issued under the authority of the Dep-
uty Assistant Secretary for Manage-
ment and Acquisition. Acquisition poli-
cies and procedures which are nec-
essary to implement, supplement, or
deviate from the FAR will be issued in
the HHSAR by the Deputy Assistant
Secretary for Management and Acqui-
sition when necessary to accomplish
Department-wide acquisition objec-
tives.

(b) The HHSAR is maintained by the
Office of Acquisition and Grants Man-
agement. The Director, Office of Acqui-
sition and Grants Management is re-
sponsible for developing and preparing
for issuance all acquisition regulatory
material to be included in the HHSAR.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24342, June 7, 1989]

301.270 Executive Committee for Ac-
quisition.

(a) The Deputy Assistant Secretary
for Management and Acquisition has
established the Executive Committee
for Acquisition (ECA) to assist and fa-
cilitate the planning and development
of departmental acquisition policies
and procedures and to assist in re-
sponding to other agencies and organi-
zations concerning policies and proce-
dures impacting the Federal acquisi-
tion process.

(b) The ECA consists of members and
alternates from the Office of Acquisi-
tion and Grants Management, Division

of Contract Operations-OS, Office of
Human Development Services, Health
Care Financing Administration, Social
Security Administration, Public
Health Service, and, collectively, the
regional offices. The ECA is chaired by
the Director, Office of Acquisition and
Grants Management. All meetings will
be held at the call of the Chairman,
and all activities will be carried out
under the direction of the Chairman.

(c) The ECA, to facilitate the plan-
ning, development, and coordination of
government-wide and department-wide
acquisition policies and procedures, is
to:

(1) Advise and assist the Chairman
concerning major acquisition policy
matters;

(2) Review and appraise, at appro-
priate intervals, the overall effective-
ness of existing policies and proce-
dures; and

(3) Review and appraise the impact of
new major acquisition policies, proce-
dures, regulations, and developments
on current acquisition policies and pro-
cedures.

(d) The Chairman will periodically
issue a list of current members and al-
ternates specifying the name, title, or-
ganization, address, and telephone
number of each. The member organiza-
tions are responsible for apprising the
Chairman whenever a new member or
alternate is to be appointed to the
ECA.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24342, June 7, 1989]

301.271 Timing of HHSAR revisions.
HHSAR revisions will be issued

throughout the year as the need arises.
HHSAR material shall become effec-
tive on the date cited in the FEDERAL
REGISTER issuance or on the date of the
transmittal notice which distributes it
to HHSAR Staff Manual holders, unless
otherwise indicated.

Subpart 301.3—Agency
Acquisition Regulations

301.301 Policy.
(a)(1) The FAR and HHSAR are in-

tended to provide all necessary regu-
latory guidance for the conduct of the
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48 CFR Ch. 3 (10–1–98 Edition)301.302

acquisition process within the Depart-
ment. However, there may be some
rare instances where regulations are
necessary to implement and/or supple-
ment the FAR and/or HHSAR at the
Operating Division (OPDIV) level or
lower. The Department discourages the
proliferation of OPDIV and lower level
issuances, but will allow lower level
issuances when deemed pertinent.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

301.302 Limitations.
The same limitations applicable to

the FAR also apply to the HHSAR.

301.303 Publication and codification.
(a) The HHSAR shall be codified in

Chapter 3 of Title 48, Code of Federal
Regulations. Any OPDIV or lower im-
plementation or supplementation of
the HHSAR or FAR shall also be codi-
fied as part of Chapter 3. Implementing
material is that which expands upon or
indicates the manner of compliance
with related higher level material.
Supplementing material is that for
which there is no counterpart. Where
material in the FAR requires no imple-
mentation, there will be no correspond-
ing number in the HHSAR. Thus, there
are gaps in the HHSAR sequence of
numbers where the FAR, as written, is
deemed adequate. Supplementary ma-
terial shall be numbered as specified in
FAR 1.303.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

301.304 Agency control and compli-
ance procedures.

(a) Whenever an OPDIV or lower
level organization determines a need
for an acquisition regulation not cov-
ered by the FAR or HHSAR or wishes
to implement or supplement the cov-
erage in either, the organization shall
prepare a memorandum that explains
the need, background, justification,
and significant aspects of the proposed
regulation and send it, together with
an outline, to the Director, Office of
Acquisition and Grants Management.
The Director will analyze the request
to determine if it has applicability to
the HHSAR or FAR; if not, the Direc-

tor will either approve or disapprove
the request for incorporation into the
organization’s acquisition regulation.
If the request is approved, the organi-
zation must prepare the proposed regu-
lation in FEDERAL REGISTER format,
obtain all necessary concurrences, in-
cluding Office of General Counsel—
Business and Administrative Law Divi-
sion, and send it to the Director, Office
of Acquisition and Grants Management
for review and approval. The regulation
must be prepared for signature by the
Deputy Assistant Secretary for Man-
agement and Acquisition. All regula-
tions will be required to be processed
through the public rulemaking process
in the FEDERAL REGISTER.

(b) Only the organizations listed in
paragraph (d) are authorized to estab-
lished acquisition regulations. As of
the date of issuance of the HHSAR, no
acquisition regulations below the
HHSAR level exist, and the procedures
detailed in paragraph (a) must be fol-
lowed to initiate the establishment of
an OPDIV or lower level regulation.

(c) Under no circumstances shall any
organization’s implementation or sup-
plementation of the FAR or HHSAR
conflict with, supersede, or repeat, par-
aphrase, or otherwise restate policies
or procedures prescribed by these regu-
latory issuances. OPDIV or lower level
material shall follow the numbering
system, format, and arrangement of
the FAR and HHSAR and will be appli-
cable only within the organization
issuing it. One copy of all OPDIV or
lower level material issued in loose-
leaf format shall be furnished the Di-
rector, Office of Acquisition and Grants
Management at the times of issuance.

(d) Material issued by OPDIV or
lower level organizations to implement
and supplement the HHSAR and FAR
shall be identified by prefixes to the
digit 3 (indicating Chapter 3–HHSAR)
as follows, and shall use the same num-
bering system as the HHSAR:

Organization Prefix

Office of the Secretary ..................................... OS
Health Care Financing Administration ............. HCFA
Office of Human Development Services .......... OHDS
Public Health Service ....................................... PHS

Alcohol, Drug Abuse, and Mental Health
Administration.

ADAMHA

Centers for Disease Control ..................... CDC
Food and Drug Administration .................. FDA
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Organization Prefix

Health Resources and Services Adminis-
tration.

HRSA

Indian Health Service ................................ IHS
National Institutes of Health ...................... NIH

Social Security Administration ......................... SSA

Each OPDIV or lower level acquisition
regulation will be included in its en-
tirety as a separate appendix to 48 CFR
Chapter 3. The Director, Office of Ac-
quisition and Grants Management will
assign the appendix designation upon
approval of the initial request to estab-
lish the OPDIV or lower level acquisi-
tion regulation.

[49 FR 13961, Apr. 9, 1984, as amended at 49
FR 36110, Sept. 14, 1984; 50 FR 23126, May 31,
1985; 50 FR 38004, Sept. 19, 1985; 53 FR 43206,
Oct. 26, 1988, 54 FR 24342, June 7, 1989]

Subpart 301.4—Deviations From
the FAR

301.403 Individual deviations.
Requests for individual deviations to

either the FAR or HHSAR shall be pre-
pared in accordance with 301.470 and
forwarded through administrative
channels to the Director, Office of Ac-
quisition and Grants Management for
review and approval.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24342, June 7, 1989]

301.404 Class deviations.
Requests for class deviations to ei-

ther the FAR or HHSAR shall be pre-
pared in accordance with 301.470 and
forwarded through administrative
channels to the Deputy Assistant Sec-
retary for Management and Acquisi-
tion for review and approval.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24342, June 7, 1989]

301.470 Procedure.
(a) When a contracting activity or

contracting office determines that a
deviation is needed, it shall prepare a
deviation request in memorandum
form and forward it through adminis-
trative channels to the official des-
ignated as stated in 301.403 or 301.404. In
an exigency situation, the contracting
activity or contracting office may re-

quest a deviation verbally, but is re-
quired to confirm the request in writ-
ing as soon as possible.

(b) A deviation request shall clearly
and precisely set forth the:

(1) Nature of the needed deviation;
(2) Identification of the FAR or

HHSAR from which the deviation is
needed;

(3) Circumstances under which the
deviation would be used;

(4) Intended effect of the deviation;
(5) Time-frame; and
(6) Reasons which will contribute to

complete understanding and support of
the requested deviation. A copy of per-
tinent background papers such as a
form or contractor’s request should ac-
company the deviation request.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24342, June 7, 1989]

Subpart 301.5—Agency and
Public Participation

301.501 Solicitation of agency and
public views.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

301.501–2 Opportunity for public com-
ments.

(b) Public opportunity for comment
on proposed changes or additions to the
HHSAR or lower level acquisition regu-
lations will be offered whenever the
proposed regulation will have an im-
pact on the public and/or contractors.
This will be accomplished by publish-
ing a notice of proposed rulemaking in
the FEDERAL REGISTER which will in-
clude the proposed language and the
background and rationale for the pro-
posed regulation. Comments will not be
solicited directly from professional or
industry associations or other inter-
ested parties; they will be expected to
respond based upon the FEDERAL REG-
ISTER notification. Normally, the pub-
lic will be given 45 days to comment.
Proposed changes or additions to the
HHSAR or FAR shall be staffed to the
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Executive Committee for Acquisition
in accordance with 301.270.

[49 FR 13961, Apr. 9, 1984. Redesignated and
amended at 50 FR 23126, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

301.501–3 Exceptions.

(e) Comments will not be solicited
from the public when the change or ad-
dition to the HHSAR or lower level ac-
quisition regulation is deemed proce-
dural in nature and concerns internal
administrative directions aimed at de-
partmental personnel (see FAR
1.301(b)).

[49 FR 13961, Apr. 9, 1984, as amended at 49
FR 36110, Sept. 14, 1984. Redesignated and
amended at 50 FR 23126, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

301.503 Public meetings.

Public meetings will not normally be
used to solicit comments or views on
HHSAR or lower level acquisition regu-
lations. However, when the topic is so
controversial that the Department or
OPDIV believes a public meeting would
be beneficial, public meetings will be
convened.

[49 FR 13961, Apr. 9, 1984. Redesignated at 50
FR 23127, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

Subpart 301.6—Contracting
Authority and Responsibility

SOURCE: 53 FR 15562, May 2, 1988, unless
otherwise noted.

301.602–3 Ratification of unauthorized
commitments.

(b) Policy. (1) The Government is not
bound by agreements or contractual
commitments made to prospective con-
tractors by persons to whom contract-
ing authority has not been delegated.
However, execution of otherwise proper
contracts made by individuals without
contracting authority, or by contract-
ing officers in excess of the limits of
their delegated authority, may be later
ratified. The ratification must be in
the form of a written document clearly
stating that ratification of a pre-
viously unauthorized act is intended
and must be signed by the head of the
contracting activity (HCA).

(2) The HCA or his/her designee is the
official authorized to ratify an unau-
thorized commitment (but see (b)(3),
below).

(3) Ratification authority may be re-
delegated by the HCA, but not below
the level of the principal official re-
sponsible for acquisition (PORA).

(c) Limitations. (5) The concurrence of
legal counsel concerning the payment
issue is optional.

(7) The ratification shall be in writ-
ten document form containing verifica-
tion of each limitation stated in FAR
1.602–3(c)(1)–(6), and shall be processed
in accordance with 301.602–3(e) Proce-
dures.

(e) Procedures. (1) The individual who
made the unauthorized contractual
commitment shall furnish the review-
ing contracting officer all records and
documents concerning the commit-
ment and a complete written state-
ment of facts, including, but not lim-
ited to: a statement as to why the con-
tracting office was not used, a state-
ment as to why the proposed contrac-
tor was selected, a list of other sources
considered, a description of work to be
performed or products to be furnished,
the estimated or agreed contract price,
a citation of the appropriation avail-
able, and a statement of whether the
contractor has commenced perform-
ance.

(2) The contracting officer will re-
view the submitted material, and pre-
pare the ratification document if he/
she determines that the commitment
may be ratifiable. The contracting offi-
cer shall forward the ratification docu-
ment and the submitted material to
the HCA or designee with any com-
ments or information which should be
considered in evaluation of the request
for ratification. If legal review is desir-
able, the HCA or designee will coordi-
nate the request for ratification with
the Office of General Counsel, Business
and Administrative Law Division.

(3) If ratification is authorized by the
HCA or designee, the file will be re-
turned, along with the ratification doc-
ument, to the contracting officer for
issuance of a purchase order or con-
tract, as appropriate.

(4) HCA’s or their designees will re-
port the number and dollar value of re-
quests for ratifications received and
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ratifications authorized each calendar
quarter. Reports shall be submitted in
an original and one copy to the Deputy
Assistant Secretary for Management
and Acquisition to arrive no later than
30 calendar days after the close of each
calendar quarter.

[53 FR 43206, Oct. 26, 1988]

301.603 Selection, appointment, and
termination of appointment.

301.603–1 General.
(a) The appointment and termination

of appointment of contracting officers
shall be made by the principal official
responsible for acquisition (PORA).
This authority is not delegable. The
head of the contracting activity shall
ensure that only the PORA is redele-
gated, and exercises, this authority.

(b) Only GS–1105 and 1106 and GS/GM–
1101 and 1102 personnel shall be ap-
pointed as contracting officers (see
301.603–3(b)).

(c) The appointment of contracting
officers shall be made at one of the four
levels specified under the HHS Acquisi-
tion Certification Program (see 301.603–
3(b)).

(d) An individual shall be appointed
only in instances where a valid organi-
zational need for a contracting officer
can be demonstrated or a replacement
position is to be filled. Factors to be
considered in assessing the need for a
contracting officer appointment in-
clude volume of actions, complexity of
work, and structure of the organiza-
tion.

301.603–2 Selection.
(a) When an organizational need for a

contracting officer is determined or a
replacement is required, an official
(usually the prospective contracting
officer’s immediate supervisor) will
nominate a contracting officer can-
didate. The nomination shall be accom-
panied by the candidate’s current
Standard Form (SF) 171, Personal
Qualifications Statement, that con-
tains all relevant information, to in-
clude that stated in FAR 1.603–2, a copy
of the nominee’s most recent perform-
ance appraisal, and a copy of the cer-
tificate issued under the HHS Acquisi-
tion Certification Program indicating
the current level of certification.

(b) The PORA shall review the sub-
mitted material to determine the can-
didate’s ability to perform the con-
tracting functions required to meet the
organizational need. If the PORA re-
quires additional information to make
the decision, it shall be provided expe-
ditiously by the nominating official.

301.603–3 Appointment.

(a) Contracting officer appointments
shall become effective when the PORA
signs the Standard Form 1402, Certifi-
cate of Appointment. SF 1402’s shall be
prepared and maintained in accordance
with FAR 1.603–3.

(b) Appointments shall be made at
one of the four levels established by
the HHS Acquisition Certification Pro-
gram. Therefore, the contracting offi-
cer candidate must meet the minimum
eligibility requirements of certifi-
cation for one of the four stated levels.
The level will be determined by the or-
ganizational need or position being re-
filled (replacement). The four levels are
as follows:

(1) Level I—Purchasing Agent. Manda-
tory for all personnel who have signa-
ture authority for small purchases
(GS–1102, 1105, and 1106), including or-
ders from GSA sources.

(2) Level II—Acquisition Official. Man-
datory for those in the GS–1102 series.
Sufficient for delegation of contracting
officer authority to a maximum of
$100,000.

(3) Level III—Senior Acquisition Offi-
cial. Mandatory for those in the GS–
1102 series for delegation of contracting
officer authority above $100,000.

(4) Level IV—Acquisition Manager.
Mandatory for preaward review and ap-
proval authority as specified in HHSAR
Subpart 304.71.

(c) Changes to contracting officer ap-
pointments, either increasing or de-
creasing the warrant limitations, shall
be made by the PORA. Changes must
be made from one of the four certifi-
cation levels to another, or within one
of the certification levels, and must be
implemented by the PORA’s issuance
of a new SF 1402 to replace the existing
SF 1402.

(d) Personnel shall not ordinarily be
appointed as contracting officers if
they do not meet the qualifications
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prescribed for one of the four certifi-
cation levels. However, if it is essential
to appoint a contracting officer who
does not fully meet the certification
qualifications, an interim appointment
may be granted by the PORA. The
PORA shall require as a condition of
the interim appointment that all train-
ing or experience requirements be met
within a six month time period. Usu-
ally, interim appointments shall not
exceed six months. Failure to success-
fully complete the necessary training
requirements or gain the experience
within this time frame will result in
termination of the appointment, unless
the PORA determines that unusual cir-
cumstances prevented the attainment
of either. In this instance, one addi-
tional six month interim appointment
may be issued, but no more shall be al-
lowed. The PORA shall fully document
all interim appointment actions.

(e) The original SF 1402 shall be pro-
vided to the contracting officer, and a
copy shall be retained by the PORA.
Another copy of the SF 1402 along with
the SF 171 material shall be forwarded
to the servicing personnel office for in-
clusion in the individual’s personnel
file folder. Files on individuals should
not be established by the PORA.

301.603–4 Termination.

Termination of contracting officer
appointments shall be executed by the
PORA in accordance with FAR 1.603–4.

301.603–70 Delegation of contracting
officer responsibilities.

(a) Non-GS/GM–1101 or 1102 or GS–
1105 or 1106 personnel shall only be del-
egated contracting officer responsibil-
ities when determined necessary by a
warranted contracting officer (holder
of a valid SF 1402), and in accordance
with this subsection. Personnel, such
as a contracting officer’s representa-
tive or an ordering officer, shall be del-
egated only the needed responsibilities
by the warranted contracting officer in
a written memorandum of delegation
which clearly states any limitations on
the delegation. Personnel who are not
in the GS/GM–1101 or 1102 or GS–1105 or
1106 job series shall not be issued a SF
1402, Certificate of Appointment.

(b) Non-acquisition personnel who
are delegated acquisition responsibil-
ities shall be required to have the
training, experience, and education re-
quirements necessary for the respon-
sibilities assigned. If, for example, re-
sponsibility is to be delegated for mak-
ing small purchases, the training, edu-
cation, and experience for Level I—
Purchasing Agent, or its equivalent as
determined by the PORA, shall be re-
quired.

301.670 Head of the contracting activ-
ity.

301.670–1 Responsibility.

The head of the contracting activity
(HCA) is responsible for conducting an
effective and efficient acquisition pro-
gram. Adequate controls shall be estab-
lished to assure compliance with appli-
cable laws, regulations, procedures,
and the dictates of good management
practices. Periodic reviews shall be
conducted by qualified personnel, pref-
erably assigned to positions other than
in the contracting office being re-
viewed, to determine the extent of ad-
herence to prescribed policies and regu-
lations, and to detect a need for guid-
ance and/or training.

301.670–2 Designation.

Each OPDIV head and PHS agency
head has been designated as HCA along
with the following officials:

(a) Deputy Assistant Secretary for
Management and Acquisition; and

(b) Each Regional Director.

[53 FR 15562, May 2, 1988, as amended at 54
FR 24342, June 7, 1989]

301.670–3 Redelegation.

(a) The heads of contracting activi-
ties may redelegate their HCA authori-
ties to the extent that redelegation is
not prohibited by the terms of their re-
spective delegations of authority, by
law, by the Federal Acquisition Regu-
lation, by the HHS Acquisition Regula-
tion, or by other regulations. However,
HCA and other contracting approvals
and authorities shall not be redele-
gated below the levels specified in the
HHS Acquisition Regulation or, in the
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absence of coverage in the HHS Acqui-
sition Regulation, the Federal Acquisi-
tion Regulation. To ensure proper con-
trol of redelegated acquisition authori-
ties, HCA’s shall maintain a file con-
taining successive delegations of HCA
authority through and including the
contracting officer level.

(b) Personnel delegated responsibil-
ity for acquisition functions must pos-
sess a level of experience, training, and
ability commensurate with the com-
plexity and magnitude of the acquisi-
tion actions involved.

Subpart 301.7—Determinations
and Findings

SOURCE: 50 FR 23127, May 31, 1985 (interim
rule) and 50 FR 38004, Sept. 19, 1985 (final
rule), unless otherwise noted.

301.703 Class determinations and find-
ings.

(b) All class determinations and find-
ings (D&F’s) shall be limited to a pe-
riod of one year or less.

301.704 Content.
An example of a D&F format may be

found in 316.301–3(c). All D&F’s shall be
prepared using the referenced format
and shall include the information re-
quired by FAR 1.704(a)–(g).

PART 302—DEFINITIONS OF WORDS
AND TERMS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 302.1—Definitions
302.100 Definitions of terms.

Chief of the contracting office (CCO) is
a mid-level management official in
charge of a contracting office who con-
trols and oversees the daily contract-
ing operation of an Operating Division
(OPDIV) or major component of an
OPDIV. The CCO is subordinate to the
principal official responsible for acqui-
sition and is located at a management
level above other contracting person-
nel, usually as a branch chief.

Head of the agency or agency head
means the head of the Operating Divi-
sion (OPDIV) for HCFA, OHDS, PHS,
and SSA, or the Assistant Secretary

for Management and Budget (ASMB)
for the Office of the Secretary (OS).

Head of the contracting activity
(HCA)—see 301.670–2.

Principal official responsible for acqui-
sition (PORA) is defined in terms of cer-
tain organizational positions within
the Office of Management and Acquisi-
tion (OMAC–OS), Health Care Financ-
ing Administration (HCFA), Office of
Human Development Services (OHDS),
Office of the Assistant Secretary for
Health (OASH), Alcohol, Drug Abuse,
and Mental Health Administration
(ADAMHA), Centers for Disease Con-
trol (CDC), Food and Drug Administra-
tion (FDA), Health Resources and Serv-
ices Administration (HRSA), Indian
Health Service (IHS), National Insti-
tutes of Health (NIH), Social Security
Administration (SSA), and the Re-
gional Offices (RO’s), as follows:

OMAC–OS—Director, Division of Contract
Operations

HCFA—Director, Office of Acquisition and
Grants, Office of Budget and Administra-
tion

OHDS— Director, Grants and Contracts Man-
agement Division, Office of Management
Services

OASH—Director, Division of Acquisitions
Management, Administrative Services
Center, Office of Management

ADAMHA— Director, Division of Grants and
Contracts Management, Office of the Ad-
ministrator

CDC— Director, Procurement and Grants Of-
fice, Office of the Center Director

FDA— Director, Division of Contracts and
Grants Management, Office of the Associ-
ate Commissioner for Management and Op-
erations

HRSA— Director, Division of Grants and
Procurement Management, Office of Man-
agement

IHS— Director, Division of Contracts and
Grants Policy, Office of Administration
and Management

NIH— Director, Division of Contracts and
Grants, Office of Administration

SSA— Associate Commissioner, Office of Ac-
quisition and Grants

RO’s— Director, Regional Administrative
Support Center

The PORA is subordinate to the head
of the contracting activity and is the
official in charge of the major con-
tracting operation activity within the
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OPDIV, agency, staff office, or regional
office.

[49 FR 13964, Apr. 9, 1984, as amended at 51
FR 23231, June 26, 1986; 51 FR 44293, Dec. 9,
1986; 52 FR 27558, July 22, 1987; 53 FR 43207,
Oct. 26, 1988; 54 FR 24342, June 7, 1989; 55 FR
13536, Apr. 11, 1990; 56 FR 47002, Sept. 17, 1991]

PART 303—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 303.1—Safeguards

Sec.
303.101 Standards of conduct.
303.101–3 Agency regulations.
303.104 Procurement integrity.
303.104–4 Definitions.
303.104–5 Disclosure of proprietary and

source selection information.
303.104–6 Restrictions on Government offi-

cials, employees, and consultants.
303.104–9 Certification requirements.
303.104–11 Processing violations or possible

violations.
303.104–12 Ethics program training require-

ments.

Subpart 303.2—Contract Gratuities to
Government Personnel

303.203 Reporting suspected violations of
the Gratuities clause.

Subpart 303.3—Report of Suspected
Antitrust Violations

303.303 Reporting suspected antitrust viola-
tions.

Subpart 303.4—Contingent Fees

303.408 Evaluation of the SF 119.
303.408–1 Responsibilities.
303.409 Misrepresentations or violations of

the Covenant Against Contingent Fees.

Subpart 303.5—Other Improper Business
Practices

303.502 Subcontractor kickbacks.

Subpart 303.6—Contracts With Govern-
ment Employees or Organizations
Owned or Controlled by Them

303.602 Exceptions.

Subpart 303.7—Voiding and Rescinding
Contracts

303.704 Policy.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 13964, Apr. 9, 1984, unless
otherwise noted.

Subpart 303.1—Safeguards

SOURCE: 54 FR 31528, July 31, 1989, unless
otherwise noted.

303.101 Standards of conduct.

303.101–3 Agency regulations.

The Department of Health and
Human Services’ Standards of Conduct
are prescribed in Part 73 of Title 45.

303.104 Procurement integrity.

303.104–4 Definitions.

(h)(1) Procurement official means any
individual who has participated person-
ally and substantially in the conduct of
a procurement. The following classes of
employees may be considered procure-
ment officials depending on the cir-
cumstances prevailing in a given case:
contracting officers, contract special-
ists, contract administrators, procure-
ment agents, procurement clerks, cost/
price analysts, procurement analysts,
clerical support and administrative
personnel, auditors, professional staff
of the Division of Cost Allocation, ac-
quisition review and approval officials,
contract clearance staff, board of
award members, supervisory procure-
ment officials, small and disadvan-
taged business utilization specialists,
project officers, project managers, pro-
gram officials, officials who provide
special program clearances and approv-
als, program managers, technical eval-
uation panelists, peer reviewers, source
selection evaluation board members,
source selection advisory council mem-
bers, source selection authorities, fi-
nance officials, and procurement law-
yers. Concept peer reviewers are not
considered to be procurement officials
when participating in project concept
reviews pursuant to 42 CFR 52h.10(a).
However, concept peer reviewers, or
other peer reviewers, who participate
in a project approach review are pro-
curement officials. When there is a
question whether an individual is a
procurement official, the activities of
the individual should be analyzed by
the contracting officer to determine
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whether there is both personal and sub-
stantial involvement in a procurement.
If there is doubt in a particular case,
the doubt should be resolved by includ-
ing the individual as a procurement of-
ficial. The contracting officer has the
authority to decide who is or who is
not a procurement official in a particu-
lar case. The opinion of the Office of
the General Counsel (OGC) should be
requested when the contracting officer
believes the situation is particularly
complex or sensitive. When the con-
tracting officer’s decision is disputed
by the individual whose status as a
procurement official is in question, the
matter will be referred to the Principal
Official Responsible for Acquisition
(PORA) for a final determination.

(k)(1) Source selection information in-
cludes ‘‘derivative documents’’ which
are documents containing references to
or directly citing or paraphrasing pro-
prietary or source selection informa-
tion.

303.104–5 Disclosure of proprietary
and source selection information.

(a) The contracting officer or any
other individual who prepares, makes
or controls proprietary, source selec-
tion information, or derivative docu-
ments shall—

(1) Ensure documents are marked as
prescribed in FAR 3.104–4 (j) and (k);

(2) Provide physical security for doc-
uments in the office environment dur-
ing and after duty hours; and

(3) Ensure security of interoffice
mailing of documents by using opaque
envelopes, double wrapping with more
than one envelope, and sealing of enve-
lopes, as necessary.

(b) Individuals responsible for prepar-
ing derivative documents are respon-
sible for marking such documents in
accordance with FAR 3.104–5(b).

(c) Only the contracting officer has
the authority to authorize individuals,
or classes of individuals, access to pro-
prietary or source selection informa-
tion for each procurement except for
paragraph (d) of this section.

(d) The following classes of individ-
uals are authorized blanket access to
only that source selection information
developed before a request for contract
is sent to the contract office, or to

later modifications or supplements to
such information—

(1) The generators of the require-
ments, including program, scientific,
and technical experts involved in the
development of the statements of
work, specifications, evaluation plans,
budget estimates, or similar docu-
ments;

(2) Reviewing officials; and
(3) Supervisors in the management

chain of the individuals listed in para-
graphs (d) (1) and (2) of this section.
The contracting officer shall include in
the contract file names and functions
of any other individuals authorized ac-
cess to proprietary or source selection
information.

303.104–6 Restrictions on Government
officials, employees, and consult-
ants.

(b) Procurement officials leaving the
Department will be required to com-
plete the certification set forth in
Chapter 1–90 of the General Adminis-
tration Manual if that official leaves
the Department during the conduct of
a procurement expected to result in a
contract or modification in excess of
$100,000. The administrative officer will
forward a copy of the certification to
each responsible contracting officer for
incorporation into the contract file.

303.104–9 Certification requirements.
(c) The contracting officer shall in-

clude the contracting officer certifi-
cation in the contract file for each con-
tract action over $100,000. Including the
certificate in the contract file shall be
considered notification to the head of
the agency.

(e)(2) The waiver shall be submitted
to the Office of Acquisition and Grants
Management in the Office of Manage-
ment and Acquisition, Office of Man-
agement and Budget in the Office of
the Secretary for review and approval
before submission to the head of the
agency.

303.104–11 Processing violations or
possible violations.

(a)(1) The contracting officer deter-
mination that a reported violation or
possible violation of the statutory pro-
hibitions has no impact on the impend-
ing award or selection of a source must

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00011 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



16

48 CFR Ch. 3 (10–1–98 Edition)303.104–12

be submitted through channels, along
with supporting documentation, to the
PORA for review and approval of the
determination before award of a con-
tract.

(2) The contracting officer’s deter-
mination that a reported violation or
possible violation of the statutory pro-
hibitions has an impact on the pending
award or selection of a source must be
referred through channels, along with
all related information available, to
the PORA (if the PORA is an SES) or
to another SES official designated by
the OPDIV. That individual will—

(i) Refer the matter immediately to
the Office of Acquisition and Grants
Management in the Office of Manage-
ment and Acquisition, Office of Man-
agement and Budget, Office of the Sec-
retary for review, which office may
consult with the Office of the General
Counsel and the Office of the Inspector
General, as appropriate; and

(ii) Determine the action to be taken
on the procurement in accordance with
FAR 3.104–11 (c) and (d).

(b) The individual in paragraph (a)(2)
of this section acts as the agency head
designee with respect to actions taken
under the FAR clause at 52.203–10,
Remedies for Illegal or Improper Activ-
ity.

303.104–12 Ethics program training re-
quirements.

(a) The Office of Acquisition and
Grants Management in the Office of
Management and Acquisition (OAGM),
Office of Management and Budget in
the Office of the Secretary is respon-
sible for developing a training module
which can be used by the Department’s
OPDIVs and Regional offices to train
procurement officials. Upon receipt of
the module, each OPDIV and Regional
Office must train the procurement offi-
cials set forth in 303.104–4(h)(1) before
they can act as procurement officials.

(b) After the training has been com-
pleted, each procurement official must
sign the ‘‘Procurement Official’s Cer-
tificate of Procurement Integrity’’ be-
fore he/she can act as a procurement
official on any procurement. The cer-
tificate shall be submitted to the serv-
icing personnel office, where the cer-
tificate will be filed on the left side of
the employee’s Official Personnel Fold-

er. A copy of the certificate shall be
provided to the contract office which
shall maintain a list of the procure-
ment officials who have signed the cer-
tificates.

(c) Procurement officials who serve
multiple contracting offices (such as
procurement lawyers) shall submit cop-
ies of their certificates to OAGM with
the originals being transmitted to
their servicing personnel office. OAGM
shall maintain a list of such procure-
ment officials and inform cognizant
contracting officers upon telephonic
request whether particular individuals
are included on the list.

Subpart 303.2—Contractor Gratu-
ities to Government Personnel

303.203 Reporting suspected violations
of the Gratuities clause.

Departmental personnel shall report
suspected violations of the Gratuities
clause in accordance with subpart M,
Reporting Violations, of the Depart-
ment’s Standards of Conduct (45 CFR
part 73) and General Administration
Manual Chapter 5–10, rather than as
specified in FAR 3.203. Refer to subpart
E, Gifts, Entertainment, and Favors, of
45 CFR part 73 for an explanation re-
garding what is prohibited and what is
permitted.

Subpart 303.3—Report of
Suspected Antitrust Violations

303.303 Reporting suspected antitrust
violations.

A copy of each report of suspected
antitrust violations submitted to the
Attorney General shall also be submit-
ted to the Director, Office of Acquisi-
tion and Grants Management.

[49 FR 13964, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989]

Subpart 303.4—Contingent Fees

303.408 Evaluation of the SF 119.

303.408–1 Responsibilities.

(b) The chief of the contracting office
shall perform the review required by
FAR 3.408–1(b) and should consult with
the Office of General Counsel, Business
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and Administrative Law Division,
when deemed necessary.

303.409 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees.

(a) Reports shall be made promptly
to the contracting officer.

(b)(1)–(3) [Reserved]
(4) Suspected fraudulent or criminal

matters to be reported to the Depart-
ment of Justice shall be prepared in
letter format and forwarded through
acquisition channels to the head of the
contracting activity for signature. The
letter must contain all pertinent facts
and background information consid-
ered by the contracting officer and
chief of the contracting office that led
to the decision that fraudulent or
criminal matters may be present. A
copy of the signed letter shall be sent
to the Director, Office of Acquisition
and Grants Management.

[49 FR 13964, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989]

Subpart 303.5—Other Improper
Business Practices

303.502 Subcontractor kickbacks.

(b) Any known or suspected viola-
tions of the Anti-Kickback Act (41
U.S.C. 51–54) shall be reported to the
contracting officer who shall inves-
tigate the matter, document the find-
ings, and report the results to the chief
of the contracting office. If the results
substantiate the known or suspected
violation, the chief of the contracting
office shall notify the Office of General
Counsel, Business and Administrative
Law Division and report the matter,
through acquisition channels, to the
head of the contracting activity. The
head of the contracting activity shall
take appropriate action is consonance
with the Act, and notify the Director,
Office of Acquisition and Grants Man-
agement of the case and its disposition.

[49 FR 13964, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989]

Subpart 303.6—Contracts With
Government Employees or
Organizations Owned or Con-
trolled by Them

303.602 Exceptions.

Approval of an exception to the pol-
icy stated in FAR 3.601 shall be made
by the head of the OPDIV (Assistant
Secretary for Management and Budget
in OS cases) or the Regional Director.

Subpart 303.7—Voiding and
Rescinding Contracts

303.704 Policy.

For the purposes of implementing
FAR subpart 3.7, the authorities grant-
ed to the ‘‘agency head or designee’’
shall be exercised by the principal offi-
cial responsible for acquisition.

[51 FR 44293, Dec. 9, 1986]

PART 304—ADMINISTRATIVE
MATTERS

Subpart 304.1—Contract Execution

Sec.
304.101 Contracting officer’s signature.
304.170 [Reserved]

Subpart 304.2—Contract Distribution

304.201 Procedures.

Subpart 304.6—Contract Reporting

304.602 Federal Procurement Data System.

Subpart 304.8—Contract Files

304.801 General.
304.804 Closeout of contract files.
304.804–1 Closeout by the office administer-

ing the contract.
304.870 Closing review.

Subpart 304.70—Acquisition Instrument
Identification Numbering System

304.7000 Scope of subpart.
304.7001 Numbering contracts.
304.7002 Numbering solicitation documents.
304.7003 Numbering purchase and delivery

orders.
304.7004 Numbering basic agreements.
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304.7005 Numbering basic ordering agree-
ments.

Subpart 304.71—Review and Approval of
Proposed Contract Awards

304.7100 Scope of subpart.
304.7101 Contracts requiring review and ap-

proval.
304.7102 Conduct of the review.
304.7103 Approvals.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 13965, Apr. 9, 1984, unless
otherwise noted.

Subpart 304.1—Contract
Execution

304.101 Contracting officer’s signa-
ture.

An original of each bilateral contract
or modification shall be executed by
the contractor and contracting officer.
An original of each unilateral contract
or modification shall be executed by
the contracting officer. The contract-
ing officer need only sign the original
when carbon paper is used in sets of
forms such as Standard Form 44 or Op-
tional Form 347 or 348. A legible carbon
impression of the contracting officer’s
signature shall carry the same force
and effect as a pen and ink signature
for unilateral contracts.

§ 304.170 [Reserved]

Subpart 304.2—Contract
Distribution

304.201 Procedures.
The signed original of bilateral con-

tracts and modifications shall be
placed in the contract file, and dupli-
cate originals shall be furnished the
contractor, the appropriate accounting
point, the project officer, and other in-
dividuals or offices, as applicable. Pur-
chase orders, delivery orders, and other
unilateral contracts and modifications
shall be distributed the same as bilat-
eral contracts except the original shall
be furnished the contractor or seller.
Copies of unilateral contracts and
modifications with carbon
impressioned signatures may be used
but must be stamped ‘‘DUPLICATE
ORIGINAL’’ (see 304.101).

[49 FR 36110, Sept. 14, 1984]

Subpart 304.6—Contract Reporting

304.602 Federal Procurement Data
System.

The Department-wide Contract Infor-
mation System (DCIS) represents the
Department’s implementation of the
FPDS. All departmental contracting
activities are required to participate in
the DCIS and follow the procedures
stated in the Contract Information
System Manual and amendments to it.
The principal official responsible for
acquisition shall ensure that all re-
quired contract information is col-
lected, submitted, and received into
the DCIS on or before the 15th of each
month for all appropriate contract and
contract modification awards of the
prior month.

[49 FR 13965, Apr. 9, 1984. Redesignated at 51
FR 44293, Dec. 9, 1986]

Subpart 304.8—Contract Files

304.801 General.

OPDIVs shall prescribe the contents
of contract files and establish filing
procedures consistent with the nature
of the contracting actions and in ac-
cordance with FAR 4.801, 4.802, and
4.803. Contract files should contain an
index of the contents to facilitate re-
view and should be separated into log-
ical categories (see FAR 4.803).

304.804 Closeout of contract files.

304.804–1 Closeout by the office ad-
ministering the contract.

(3) Files for all cost-reimbursement
type contracts should be closed within
20 months of the month in which the
contracting officer receives evidence of
physical completion (see FAR 4.804–4).
The contracting officer responsible for
contract closeout may negotiate settle-
ment of indirect costs for a specific
contract, in advance of the determina-
tion of final indirect cost rates in ac-
cordance with FAR 42.708.

304.870 Closing review.

(a) Contracting officers shall assure
the applicable items in FAR 4.804–5,
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other than a field audit, have been ac-
complished prior to closing any phys-
ically completed contract. Cost-reim-
bursement type contracts will be sub-
ject to the additional requirements set
forth below before they may be closed.

(b) Contracting officers shall use the
instructions in the October 5, 1982
memorandum from the Deputy Assist-
ant Secretary for Procurement, Assist-
ance and Logistics to closeout cost-re-
imbursement type contracts physically
completed prior to fiscal year 1977 and
cost-reimbursement type contracts
completed subsequent to that date for
which field audit information is avail-
able.

(c) Contracting officers shall closeout
all other cost-reimbursement type con-
tracts physically completed after Sep-
tember 30, 1977 in accordance with the
following procedures:

(1) Field audits will be conducted for
contracts in excess of $500,000 awarded
to commercial organizations and non-
profit organizations other than col-
leges and universities, hospitals and
State and local units of government for
which an agency other than HHS has
audit cognizance. Field audits will also
be conducted each year on approxi-
mately 25 of the same type contractors
for which HHS has audit cognizance.
These contracts may be closed after re-
ceipt of the field audit report.

(2) Contracts of any dollar value with
non-proprietary colleges and univer-
sities, hospitals and State and local
units of government and contracts not
in excess of $500,000 with other institu-
tions/organizations shall be closed out
on the basis of a desk audit. The desk
audit should include (i) a confirmation
from the project officer that labor, ma-
terial, travel, and other types of direct
costs are commensurate with contract
requirements, (ii) a review of available
audit reports to determine if any ad-
justments were made that may be ap-
plicable to the contract under review,
and (iii) discussions with the cognizant
government auditor when considered
appropriate. These contracts shall be
closed with the condition that they are
subject to adjustment should an on-site
audit be conducted at a later date and
should unallowable costs be identified
as a result of that audit. The release

executed by the contractor shall con-
tain the following:

The Contractor agrees, pursuant to the
clause in this contract entitled Allowable
Cost (for cost-reimbursement contracts) or
Allowable Cost and Fixed Fee (for CPFF con-
tracts), that the amount of any sustained
audit exceptions resulting from any audit
made after final payment will be refunded to
the Government.

(3) The contracting officer may re-
quest a field audit of any contract
when, in his/her judgment, the risk at-
tendant with the contract warrants it.
The contracting officer, however, shall
exercise discretion in requesting such
audits on creditable evidence such as
unsatisfactory dealings with the con-
tractor during the period of contract
performance, prior audit reports con-
taining serious findings against the
contractor, the known experience of
other government officials in dealing
with the contractor when the contract-
ing officer is personally knowledgeable
about the circumstances, formal third
party complaints or allegations which
bear upon the contractor’s integrity or
the propriety of costs charged to the
Government, and other comparable al-
legations or advice of a derogatory na-
ture about the contractor made by re-
sponsible individuals which in the con-
tracting officer’s judgment should be
investigated. Except where a contract-
ing officer suspects misrepresentation
or fraud, audits should not be re-
quested if their cost of performance is
likely to exceed their potential cost re-
covery.

(4) When an audit is warranted prior
to closing out a contract, the contract-
ing officer should request the audit di-
rectly from the Department of Health
and Human Services Office of the In-
spector General, Office of Audits
(HHSOA). The request should cite the
reasons the contracting officer believes
an audit is warranted. A copy of the re-
quest should be forwarded to the Direc-
tor, Office of Acquisition and Grants
Management (DOAGM). In the event
the Office of the Inspector General can-
not honor the request in a reasonable
period of time, it will consult with
DOAGM and the contracting officer.
The final decision on the need and
scope of an audit will be made on the
basis of the value of the contract, the

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00015 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



20

48 CFR Ch. 3 (10–1–98 Edition)304.7000

nature of the contracting officer’s con-
cerns, and the availability of HHSOA
or other existing resources in the De-
partment to perform a review to sat-
isfy the contracting officer’s concerns.

(5) Closeout procedures are to be fol-
lowed in conjunction with the regular
procedures now followed in administer-
ing contracts. These procedures are not
meant or to be interpreted as imposing
any requirement or responsibility on
contracting officers or necessitating
any reviews on the part of the con-
tracting officials not currently re-
quired by the FAR. With some rare ex-
ceptions, Standard Form 1034, Public
Voucher for Purchases and Services
Other than Personal, will contain suffi-
cient information to allow a contract-
ing officer to satisfy requirements for
desk audits. Accordingly, these close-
out procedures shall not cause con-
tracting officers to engage in extraor-
dinary oversight or review and shall
not be used by contracting officers as
the basis for requiring contractors to
submit extraordinary documentation
such as payroll listing, labor billings,
travel details, etc.

[49 FR 13965, Apr. 9, 1984, as amended at 54
FR 24342, June 7, 1989; 54 FR 43965, Oct. 30,
1989; 56 FR 47002, Sept. 17, 1991]

Subpart 304.70—Acquisition Instru-
ment Identification Number-
ing System

304.7000 Scope of subpart.

This subpart prescribes policy and
procedures for assigning identifying
numbers to contracts and related in-
struments, including solicitation docu-
ments, purchase orders, and delivery
orders.

304.7001 Numbering contracts.

(a) Contracts which require numbering.
The following contracts shall be num-
bered in accordance with the system
prescribed in paragraph (b) of this sec-
tion:

(1) All contracts, including letter
contracts and task orders under basic
ordering agreements, which involve the
payment of $2,500 or more for the ac-

quisition of personal property or non-
personal services.

(2) All contracts which involve the
payment of $2,000 or more for construc-
tion (including renovation or alter-
ation).

(3) All contracts which involve more
than one payment regardless of
amount.

(The number assigned to a letter con-
tract shall be assigned to the supersed-
ing definitized contract.)

(b) Numbering system. All contracts
which require numbering shall be as-
signed a number consisting of the fol-
lowing:

(1) The three digit code assigned to
the contracting office by the Office of
Financial Operations, Office of Fi-
nance.

(2) A two digit fiscal year designa-
tion; and

(3) A four digit serial number. While
it is required that a different series of
four digit serial numbers be used for
each fiscal year, serial numbers as-
signed need not be sequential.

(c) Illustration of contract numbers.
The initial contract executed by the
Division of Contract Operations, Office
of the Secretary, for fiscal year 1983
should be numbered 100–83–0001, the
second contract 100–83–0002. Alter-
natively, if it is desirable for internal
identification purposes to establish
separate series of numbers for sealed
bid and negotiated contracts, this pro-
cedure is permissible. In this instance,
the initial sealed bid contract might be
numbered 100–83–0001 and the initial ne-
gotiated contract numbered 100–83–0500.

(d) Assignment of identification codes.
Each contracting office of the Depart-
ment shall be assigned a three digit
identification code by the Office of Fi-
nancial Operations. Requests for the
assignment of such codes for newly es-
tablished contracting offices shall be
submitted by the headquarters acquisi-
tion staff office of the contracting ac-
tivity to the Director, Office of Finan-
cial Operations. Conversely, in the
event that a contracting office is to be
disestablished, the Director, Office of
Financial Operations shall be notified.
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A listing of the contracting office iden-
tification codes currently in use is con-
tained in the Department-wide Con-
tract Information System Manual
(DCIS).

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24342, June 7, 1989]

304.7002 Numbering solicitation docu-
ments.

Requests for proposals and invita-
tions for bids shall be numbered in ac-
cordance with procedures prescribed by
the headquarters staff office of the con-
tracting activity.

304.7003 Numbering purchase and de-
livery orders.

Contracting offices shall establish
procedures for numbering purchase or-
ders as required for effective identifica-
tion and control.

304.7004 Numbering basic agreements.

Basic agreements shall be numbered
in accordance with procedures pre-
scribed by the headquarters staff office
of the cognizant contracting activity.
However, individual contracts entered
into pursuant to the terms and condi-
tions of a basic agreement shall be
numbered in accordance with
304.7001(b).

304.7005 Numbering basic ordering
agreements.

Basic ordering agreements shall be
numbered in accordance with proce-
dures prescribed by the headquarters
staff office of the contracting activity.

[49 FR 13965, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988]

Subpart 304.71—Review and Ap-
proval of Proposed Contract
Awards

304.7100 Scope of subpart.

This subpart prescribes review and
approval procedures for contract ac-
tions to ensure that:

(a) Contract awards are in conform-
ance with law, established policies and
procedures, and sound business prac-
tices;

(b) Contractual documents properly
reflect the mutual understanding of
the parties; and

(c) The contracting officer is in-
formed of deficiencies and items of
questionable acceptability and correc-
tive action is taken.

304.7101 Contracts requiring review
and approval.

(a) General. All contractual docu-
ments, regardless of dollar value, are
to be reviewed by the contracting offi-
cer prior to award, even if the review
and approval procedures prescribed in
this section are applicable. However,
under no circumstances may the indi-
vidual who signs a contract instrument
as contracting officer perform final re-
view and approval of that contract ac-
tion if it, or any modification to it, is
expected to exceed the levels set forth
in (b) (1) or (2) below.

(b) Required reviews and approvals. (1)
Officials responsible for the acquisition
function in the Office of the Secretary,
OPDIVs (except the Public Health
Service), and regional offices are to as-
sure that sealed bid or negotiated con-
tracts, and/or modifications to them,
expected to exceed $300,000, are re-
viewed and approved prior to award. In
order to assure the propriety of smaller
dollar acquisitions, a statistically sig-
nificant sample of contract actions not
expected to exceed $300,000 are to be re-
viewed and approved prior to award.

(2) Contract actions of the Public
Health Service are to be reviewed and
approved prior to award in accordance
with the dollar thresholds stated in
Subpart PHS 304.71. In order to assure
the propriety of smaller dollar acquisi-
tions, a statistically significant sample
of contract actions not expected to ex-
ceed those dollar thresholds referenced
in Subpart PHS 304.71 are to be re-
viewed and approved prior to award.

(c) Reviewing officials. Officials as-
signed responsibility for review and ap-
proval of contract actions must possess
qualifications in the field of acquisi-
tion commensurate with the level of
review performed, and, as a minimum,
possess those acquisition skills ex-
pected of a contracting officer. The fol-
lowing officials are responsible for
preaward contract review and approval:

Office of the Secretary—
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Director, Division of Contract and Grant
Operations

Director, Division of Contract Operations,
Office of Administrative and Manage-
ment Services

Office of Human Development Services—Di-
rector, Grants and Contracts Management
Division

Social Security Administration—Director,
Office of Acquisition and Grants (may be
redelegated to the appropriate division di-
rection within the Office of Acquisition
and Grants)

Health Care Financing Administration—Di-
rector, Division of Procurement Services.

Public Health Service—The reviewing offi-
cial is designated in Subpart PHS 304.71, as
approved by the Director, Office of Pro-
curement and Logistics Policy, OPAL.

However, if any of the officials are to
serve as the contracting officer and
sign the contractual document, the re-
view and approval function shall be
performed by an appropriate official at
least one level above.

(d) Regional offices. The Director, Re-
gional Administrative Support Center
(RASC) is responsible for review and
approval of contracts, or modifications
to them, expected to exceed $300,000
and executed by the regional office’s
contracting staff. The RASC may ob-
tain the advice of the Regional Attor-
ney in the review of proposed contract
awards.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23127, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44293, Dec. 9, 1986; 52 FR 27558,
July 22, 1987; 54 FR 24343, June 7, 1989]

304.7102 Conduct of the review.
(a) General. Reviewing officials may

solicit the participation of specialists
in various technical and administra-
tive disciplines to aid in the review.
The method of the review is not pre-
scribed here in order to permit discre-
tionary judgment in determining the
depth to which significant areas are to
be examined.

(b) Contract file. The reviewer is to:
(1) Determine that the contract file
constitutes an independent record, doc-
umented to provide a complete chro-
nology of actions related to all aspects
of the acquisition, and that the docu-
mentation is consistent with the re-
quirements of FAR 4.803;

(2) Determine that each contract file
contains documentation or other data
(i.e., technical and business manage-

ment evaluation, cost advisory and
audit reports, negotiation memoran-
dum, etc.) sufficient to explain and
support the rationales, judgments, and
authorities upon which all decisions
and actions were predicated; and

(3) Ascertain:
(i) If the proposed acquisition action

is to be awarded by other than full and
open competition, that the documenta-
tion and approvals supporting the deci-
sion are present in the contract file;

(ii) That proper publicizing of the
proposed acquisition was made pursu-
ant to FAR Part 5;

(iii) That approval was obtained for
any deviation from prescribed contract
clauses;

(iv) That sufficient competition was
obtained, the competitive range was
appropriately determined, and oral or
written discussions were conducted
with all firms in the competitive range;

(v) That all the rules set forth in
FAR Part 14 were complied with when
the proposed award is a result of an
IFB; and

(vi) That appropriate determinations
and findings which justify the type of
contract and advance payments are a
part of the contract file.

[49 FR 13961, Apr. 9, 1984, as amended at 50
FR 23127, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

304.7103 Approvals.

(a) Awards are not to be made until
approval is granted by the reviewing
official identified in 304.7101. All ap-
provals are to be in writing, except
that when time is of the essence ap-
proval may be given orally and subse-
quently confirmed in writing.

(b) The reviewing official shall not
approve a proposed contract award if a
substantive issue (or issues) remains to
be resolved. However, in appropriate
circumstances, the reviewing official
may use discretion and grant approval
on a conditional basis and require the
contracting officer to submit follow-up
written documentation that the sub-
stantive issue has been resolved. This
provides the reviewing official the op-
tion to require the contracting officer
to resolve the substantive issue and
submit documenting evidence before
award approval is given, or to grant
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conditional approval providing the sub-
stantive issue is resolved before the
contract is awarded and require the
contracting officer to submit docu-
menting evidence either before or after
the award. The reviewing official also
has the option to determine the extent

of documentation evidence to be sub-
mitted by the contracting officer. This
may range from complete resubmission
of the contract file to submission of a
memorandum stating the contracting
officer’s actions in resolving the sub-
stantive issue.
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SUBCHAPTER B—ACQUISITION PLANNING

PART 305—PUBLICIZING
CONTRACT ACTIONS

Subpart 305.1—Dissemination of
Information

Sec.
305.102 [Reserved]

Subpart 305.2—Synopsis of Proposed
Contract Actions

305.202 Exceptions.

Subpart 305.3—Synopses of Contract
Awards

305.303 Announcement of contract awards.

Subpart 305.5—Paid Advertisements

305.502 Authority.
305.503 Procedures.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 13969, Apr. 9, 1984, unless
otherwise noted.

Subpart 305.1—Dissemination of
Information

§ 305.102 [Reserved]

Subpart 305.2—Synopsis of
Proposed Contract Actions

305.202 Exceptions.
(b) When a contracting office believes

that it has a situation where advance
notice is not appropriate or reasonable,
it shall prepare a memorandum citing
all pertinent facts and details and send
it, through normal acquisition chan-
nels, to the Director, Office of Acquisi-
tion and Grants Management (DOAGM)
requesting relief from synopsizing. The
DOAGM shall review the request and
decide whether an exception to synop-
sizing is appropriate or reasonable. If it
is, the DOAGM shall take the nec-
essary coordinating actions required by
FAR 5.202(b). Whatever the decision is
on the request, the DOAGM shall
promptly notify the contracting office
when a determination has been made.

[51 FR 44293, Dec. 9, 1986, as amended at 54
FR 24343, June 7, 1989]

Subpart 305.3—Synopses of
Contract Awards

305.303 Announcement of contract
awards.

(a) Public announcement. Any con-
tract, contract modification, or deliv-
ery order in the amount of $1 million
or more shall be reported by the con-
tracting officer to the Office of the
Deputy Assistant Secretary for Legis-
lation (Congressional Liaison), Room
406G, Hubert H. Humphrey Building.
Notification shall be accomplished by
providing a copy of the contract or
award document face page to the ref-
erenced office prior to the day of
award, or in sufficient time to allow for
an announcement to be made by 5 p.m.
Washington, DC time on the day of
award.

[53 FR 43207, Oct. 26, 1988, as amended at 57
FR 11689, April 7, 1992]

Subpart 305.5—Paid
Advertisements

305.502 Authority.

The contracting officer is authorized
to publish advertisements, notices, and
contract proposals in newspapers and
periodicals in accordance with the re-
quirements and conditions referenced
in FAR Subpart 5.5.

305.503 Procedures.

Requests for acquisition of advertis-
ing shall be accompanied by written
authority to advertise or publish which
sets forth justification and includes the
names of newspapers or journals con-
cerned, frequency and dates of proposed
advertisements, estimated cost, and
other pertinent information. Paid ad-
vertisements shall be limited to the
publication of essential details of grant
announcements, invitations for bids,
and requests for proposals, including
those for the sale of personal property,
and for the recruitment of employees.
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PART 306—COMPETITION
REQUIREMENTS

Subpart 306.2—Full and Open Competition
After Exclusion of Sources

Sec.
306.202 Establishing or maintaining alter-

native sources.

Subpart 306.3—Other Than Full and Open
Competition

306.302 Circumstances permitting other
than full and open competition.

306.302–1 Only one responsible source and no
other supplies or services will satisfy
agency requirements.

306.302–7 Public interest.
306.303 Justifications.
306.303–1 Requirements.
306.303–2 Content.
306.304 Approval of the justification.

Subpart 306.4—Sealed Bidding and
Competitive Proposals

306.401 Sealed bidding and competitive pro-
posals.

Subpart 306.5—Competition Advocates

306.501 Requirement.
306.502 Duties and responsibilities.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 50 FR 23127, May 31, 1985, unless
otherwise noted.

Subpart 306.2—Full and Open
Competition After Exclusion of
Sources

306.202 Establishing or maintaining
alternative sources.

(a) The reference to the agency head
in FAR 6.202(a) shall mean the appro-
priate competition advocate cited in
306.501.

(b)(1) The required determination and
findings (D&F) shall be prepared by the
contracting officer based on the data
provided by program personnel, and
shall be signed by the appropriate com-
petition advocate. The D&F signatory
authority is not delegable.

[50 FR 23127, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985, as amended at 51 FR 44293, Dec.
9, 1986]

Subpart 306.3—Other Than Full
and Open Competition

306.302 Circumstances permitting
other than full and open competi-
tion.

306.302–1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

(a) Authority. (2)(ii) Follow-on con-
tracts for the continuation of major re-
search and development studies on
long-term social and health programs,
major research studies, or clinical
trails may be deemed to be available
only from the original source when it
is likely that award to any other
source would result in unacceptable
delays in fulfilling the Department’s or
OPDIV’s requirements.

(b) Application. (4) When the OPDIV
head has determined that a specific
item of technical equipment or parts
must be obtained to meet an activity’s
program responsibility to test and
evaluate certain kinds and types of
products, and only one source is avail-
able. (This criterion is limited to test-
ing and evaluation purposes only and
may not be used for initial outfitting
or repetitive acquisitions. Project offi-
cers should support the use of this cri-
terion with citations from their agen-
cy’s legislation and the technical ra-
tionale for the item of equipment re-
quired.)

(c) Application for brand name descrip-
tions. There is existing equipment
which, for reasons of compatibility and
interchangeability, requires an item
which is manufactured only by one
source. (This criterion is for use in ac-
quisitions where a particular brand
name item is required, and an ‘‘or
equal’’ will not meet the Government’s
requirements. This criterion may not
be used when there are other manufac-
turers available which may be able to
produce acceptable items even though
their products might require some ad-
justments and modifications. These
other manufacturers must be given the
opportunity to compete.)

[50 FR 23127, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985, as amended at 51 FR 44293, Dec.
9, 1986; 57 FR 11689, Apr. 7, 1992]
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306.302–7 Public interest.
(a) Authority. (2) Agency head, in this

instance, means the Secretary.
(c) Limitations. When using the au-

thority cited in FAR 6.302–7(a)(1), the
Secretary’s approval must be obtained.
Therefore, an ‘‘approval package’’ must
be prepared and staffed through depart-
mental acquisition channels to the
Secretary. The package shall include:

(1) A determination and findings, pre-
pared by the contracting officer, for
the Secretary to sign.

(2) A letter for the Secretary to sign
notifying Congress of the determina-
tion to award a contract under the au-
thority of 41 U.S.C. 253(c)(7). This letter
must be received by Congress at least
30 days before contract award.

(3) A ‘‘Justification for Other than
Full and Open Competition’’ (JOFOC).

(4) A briefing paper presenting back-
ground, need, etc.

(5) Any other pertinent papers or doc-
uments required by the Department.

306.303 Justifications.

306.303–1 Requirements.
(b) Preliminary arrangements or

agreements with the proposed contrac-
tor made by someone other than the
contracting officer shall have no effect
on the rationale used to support an ac-
quisition for other than full and open
competition.

(f) The program office should discuss
prospective other than full and open
competition requests with their sup-
porting contracting office as early as
possible during the acquisition plan-
ning stage (see FAR Subpart 7.1 and
Subpart 307.1), and before submitting
the requisition or request for contract.
The discussions may resolve uncertain-
ties, provide program offices with
names of other sources, allow proper
scheduling of the acquisition, and
avoid delays which might otherwise
occur should it be determined that the
request for other than full and open
competition is not justified.

(g) When a program office desires to
obtain certain goods or services by con-
tract without full and open competi-
tion, it shall, at the time of forwarding
the requisition or request for contract,
furnish the contracting office a jus-
tification explaining why full and open

competition is not feasible. All jus-
tifications shall be initially reviewed
by the contracting officer.

(1) Justifications in excess of the
small purchase limitation shall be in
the form of a separate, self-contained
document, prepared in accordance with
FAR 6.303 and 306.303, and called a
‘‘JOFOC’’ (Justification for Other than
Full and Open Competition). Justifica-
tions of $25,000 or less may be in the
form of a paragraph or paragraphs con-
tained in the requisition or request for
contract.

(2) Justifications, whether over or
under the small purchase limitation,
shall fully describe what is to be ac-
quired, offer reasons which go beyond
inconvenience, and explain why it is
not feasible to obtain competition. The
justifications shall be supported by
verifiable facts rather than mere opin-
ions. Documentation in the justifica-
tions should be sufficient to permit an
individual with technical competence
in the area to follow the rationale.

[50 FR 23127, May 31, 1985, as amended at 57
FR 11689, Apr. 7, 1992]

306.303–2 Content.
(a)(1) The program office and name,

address, and telephone number of the
project officer shall also be included.

(2) This item shall include project
identification such as the authorizing
program legislation, to include cita-
tions or other internal program identi-
fication data such as title, contract
number, etc.

(3) A full description of the require-
ment and its dollar amount is to be in-
cluded. It may be in the form of a
statement of work, purchase descrip-
tion, or specification. A statement is to
be included to explain whether the ac-
quisition is an entity in itself, whether
it is one in a series, or part of a related
group of acquisitions.

(c) Each JOFOC shall conclude with
at least the following signatory lines
(other concurrence lines may be added
as deemed necessary by the contract-
ing activity):

Recommended, Project Officer lllllll
Date lllllllllllllllllllll
Concur, Project Officer’s Immediate Super-

visor llllllllllllllllllll
Date lllllllllllllllllllll
Concur, Contracting Officer llllllll

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00022 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



27

Department of Health and Human Services 306.501

Date lllllllllllllllllllll
Approved, Approving Official llllllll
Date lllllllllllllllllllll

306.304 Approval of the justification.
(a)(1) For purchases in excess of 10

percent of the small purchase limita-
tion but not over the small purchase
limitation, the contracting officer is
authorized to review and approve (or
disapprove) the justification (see
313.106(c)(2)). For acquisitions over the
small purchase limitation, but not ex-
ceeding $100,000, the JOFOC shall be
submitted to the contracting officer for
review. The contracting officer will ei-
ther concur or nonconcur, and forward
the JOFOC to the principal official re-
sponsible for acquisition for approval.
(When the contracting officer and prin-
cipal official responsible for acquisi-
tion are the same individual, the ap-
proval will be made by the respective
official listed in 306.501.) The principal
official responsible for acquisition may
redelegate approval for acquisitions be-
tween the small purchase limitation
and $50,000 to the chief of the contract-
ing office, provided that individual is
at least one level above the contracting
officer who will sign the contract.

(2) The competition advocates are
listed in 306.501.

(3) The following shall serve as the
approving officials referenced in FAR
6.304(a)(3):

HCFA—Administrator for Health Care Fi-
nancing

OHDS—Assistant Secretary for Human De-
velopment Services

OS—Assistant Secretary for Management
and Budget

PHS—Assistant Secretary for Health (may
be delegated to the Deputy Assistant Sec-
retary for Health Operations)

SSA—Commissioner of Social Security
RO’s—Regional Director

This authority is not delegable, except
as indicated for PHS.

(4) The senior procurement executive
of the Department is the Assistant Sec-
retary for Management and Budget.

(c) A class justification shall be proc-
essed the same as an individual jus-
tification.

(d) The contracting officer who re-
ceives a JOFOC for processing shall,
after ascertaining that the document is
complete, request advice from pricing,
audit, legal, and other appropriate staff

offices, and forward the JOFOC with
his or her concurrence or nonconcur-
rence, to the appropriate approving of-
ficial. When the contracting officer
does not concur with the JOFOC, a
written explanation setting forth the
reasons must be provided the approving
official. If the JOFOC is disapproved by
the approving official, the contracting
officer shall promptly notify the con-
cerned program office.

(e) It is the responsibility of the ap-
proving official to determine whether a
contract may properly be awarded
without full and open competition. The
program office and project officer are
responsible for furnishing the contract-
ing officer and approving official with
pertinent supporting information nec-
essary to make such determinations.
Other staff offices shall advise the con-
tracting officer and approving official
as requested.

(f) As each justification is reviewed,
the approving official should ask: why
the acquisition cannot be competed,
are there sufficient grounds for exclud-
ing all other actual or potential
sources, what actions can be taken to
obtain full and open competition in the
instant acquisition, and what actions
are needed to avoid the need for a sub-
sequent or continuing acquisition that
is for other than full and open competi-
tion?

[50 FR 23127, May 31, 1985, as amended at 56
FR 47002, Sept. 17, 1991]

Subpart 306.4—Sealed Bidding
and Competitive Proposals

306.401 Sealed bidding and competi-
tive proposals.

The requirement in FAR 6.401 to doc-
ument the reasons sealed bidding is not
appropriate may be accomplished by
adding a sentence to the negotiation
memorandum (see 315.672) specifying
which criterion (or criteria) listed in
FAR 6.401(a) is (are) not applicable to
the acquisition.

Subpart 306.5—Competition
Advocates

306.501 Requirement.
The Department’s competition advo-

cate is the Deputy Assistant Secretary
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for Management and Acquisition. The
competition advocates for the Depart-
ment’s primary contracting offices are
as follows:

HCFA—Associate Administrator for Manage-
ment and Support Services

OHDS—Director, Office of Management
Services

OS—Director, Office of Acquisition and
Grants Management

OASH—Director, Administrative Services
Center

ADAMHA—Associate Administrator for
Management

AHCPR—Executive Officer, Agency for
Health Care Policy and Research

CDC—Director, Office of Program Support
FDA—Associate Commissioner for Manage-

ment and Operations
HRSA—Associate Administrator for Oper-

ations and Management
IHS—Associate Director, Office of Adminis-

tration and Management
NIH—(R&D)—Associate Director for Extra-

mural Affairs (Other than R&D)—Associate
Director for Intramural Affairs

SSA—Deputy Commissioner for Manage-
ment.

RO’s—Director, Regional Administrative
Support Center

[50 FR 23127, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985, as amended at 52 FR 27558,
July 22, 1987; 53 FR 15563, May 2, 1988; 53 FR
43207, Oct. 26, 1988; 54 FR 24343, June 7, 1989;
55 FR 42197, Oct. 18, 1990]

306.502 Duties and responsibilities.
(b) The competition advocates listed

in 306.501 shall assist the Department’s
competition advocate, when requested,
by providing data and reports to aid in
the accomplishment of the duties re-
quired of the Department’s competi-
tion advocate as stated in FAR 6.502(a).

[50 FR 23127, May 31, 1985, as amended at 50
FR 38004, Sept. 19, 1985]

PART 307—ACQUISITION
PLANNING

Subpart 307.1—Acquisition Plans

Sec.
307.104 General procedures.
307.104–1 Requirement for acquisition plan-

ning.
307.104–2 Responsibilities for acquisition

planning.
307.104–3 Preparation of acquisition plan.
307.105 Contents of written acquisition

plans.
307.105–1 Format and content.

307.105–2 Special program clearances or ap-
provals.

307.105–3 Specification, purchase descrip-
tion, and statement of work.

307.170 Program training requirements.
307.170–1 Policy exceptions.
307.170–2 Training course prerequisites.

Subpart 307.3—Contractor Versus
Government Performance

307.302 General.
307.303 Determining availability of private

commercial sources.
307.304 Procedures.
307.307 Appeals.

Subpart 307.70—Considerations in
Selecting an Award Instrument

307.7000 Scope of subpart.
307.7001 Applicability.
307.7002 Purpose.
307.7003 Distinction between acquisition and

assistance.
307.7004 Procedures.

Subpart 307.71—Phase II Advance
Acquisition Planning (Scheduling)

307.7101 Background.
307.7102 Accountability and responsibility.
307.7103 Purpose.
307.7104 Contracting activity actions.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 13969, Apr. 9, 1984, unless
otherwise noted.

Subpart 307.1—Acquisition Plans

307.104 General procedures.

(a) The acquisition planning docu-
ment is an administrative tool de-
signed to enable the contracting officer
and project officer to plan effectively
for the accomplishment of an acquisi-
tion during a specified time frame. The
acquisition planning document serves
as an outline of the method by which
the contracting officer expects to ac-
complish the acquisition task.

(c) If the plan proposes using other
than full and open competition, the
plan shall also be coordinated with the
Chief of the contracting office, acting
for the competition advocate.

[49 FR 13969, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44293, Dec. 9, 1986]
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307.104–1 Requirement for acquisition
planning.

(a) The acquisition planning docu-
ment is required for all new negotiated
acquisitions which are expected to ex-
ceed $100,000, except the following:

(1) Acquisition of architect-engineer
services;

(2) Acquisitions of utility services
where the services are available from
only one source; and

(3) Acquisitions made from or
through other Government agencies.

(b) An acquisition planning document
is also required for all two-step sealed
bid acquisitions expected to exceed
$100,000.

(c) The principal official responsible
for acquisition shall prescribe acquisi-
tion planning procedures for:

(1) Negotiated acquisitions which are
not expected to exceed $100,000;

(2) Two-step sealed bid acquisitions
which are not expected to exceed
$100,000; and

(3) All other sealed bid acquisitions
regardless of dollar amount.

(d) An acquisition planning document
is not required for a contract modifica-
tion which either exercises an option
or adds funds to an incrementally fund-
ed contract, provided there is an ap-
proved acquisition planning document
in accordance with 307.105 and there is
no significant deviation from that
plan.

[49 FR 13969, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

307.104–2 Responsibilities for acquisi-
tion planning.

(a) Planning by program and staff ac-
tivities. Whenever execution of a pro-
gram or project requires the acquisi-
tion of property or services by con-
tract, the program or project plan shall
delineate all elements to be acquired
by contract. The program or project
plans must include a plan and time-
frame for completion action.

(b) Planning for acquisition actions.
Action should commence as early as
possible to effect an orderly and bal-
anced acquisition workload throughout
a fiscal year. Project officers who ex-
pect to initiate acquisitions are re-
quired to discuss their requirements
with the contracting officials who will

be responsible for these acquisitions to
compare current staff capabilities with
anticipated requirements to achieve an
even distribution of fiscal year work-
load consistent with program needs.
These discussions should result in un-
derstandings on:

(1) The details of the acquisition
plan;

(2) Schedule for the completion of the
acquisition plan;

(3) Preliminary discussions on the
work statement/specifications and ap-
propriate evaluation criteria; and

(4) Preliminary discussions on the
content and timing of the request for
contract (RFC).

(c) Planning by contracting activities.
Contracting activities are required to
coordinate with program and staff of-
fices to ensure:

(1) Timely and comprehensive plan-
ning for acquisitions;

(2) Timely initiation of requests for
contracts; and

(3) Instruction of program and staff
offices in proper acquisition practices
and methods.

307.104–3 Preparation of acquisition
plan.

(a) The acquisition planning docu-
ment serves as an advance agreement
between program and contracting per-
sonnel by outlining the methods of how
and when the acquisition is to be ac-
complished. It serves to resolve prob-
lems early in the acquisition cycle
thereby precluding delays in contract
placement. It is developed prior to the
preparation and submission of the for-
mal request for contract to the con-
tracting activity. (For detailed infor-
mation concerning the request for con-
tract, see Subpart 315.70.)

(b) The acquisition planning docu-
ment shall be prepared jointly by the
project officer and the contract nego-
tiator or in accordance with procedures
prescribed by the principal official re-
sponsible for acquisition.

307.105 Contents of written acquisi-
tion plans.

307.105–1 Format and content.
The Department does not prescribe a

standard format for the acquisition
planning document, but recommends
the use of a format similar to what is
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provided in this section. The subject
areas addressed in paragraphs (a)
through (e) must be included in every
acquisition planning document. An
OPDIV, agency, or regional office con-
tracting activity may prescribe a
standard format for the acquisition
planning document and may include
additional subject areas that are perti-
nent to that activity’s needs.

(a) Identification information. The con-
tracting activity shall prescribe the in-
formation necessary for readily identi-
fying a planned acquisition. The infor-
mation may include items such as ac-
quisition planning document number,
request for contract number, public
law, program or project officer, etc.

(b) Programmatic considerations. (1)
Description of the project/supplies/serv-
ices. Include a brief description of the
proposed project/supplies/services. Dis-
cuss all anticipated future require-
ments related to the acquisition. Dis-
cuss any past, present or future inter-
related projects.

(2) Project funding. Include the sum-
mary of funds expected to be obligated
for the entire project by fiscal years
and phases. Include expenditures for
previous years. Discuss the probability
of obtaining future years funding and/
or what specific managerial action can
be taken to insure future funding (if
applicable).

(3) Background and acquisition history.
Provide a brief factual summary of the
technical and contractual history of
the supplies/services being acquired.

(4) Related projects, efforts undertaken
to avoid duplication of effort. Discuss ef-
forts made to determine if existing
projects, supplies or materials will sat-
isfy the requirement. Include any re-
lated in-house efforts, searches, and
clearinghouse reviews made to avoid
duplication of effort.

(5) Need for project/supplies/services.
Discuss rationale for deciding on the
need for the project/supplies/services.

(6) Special program clearances or ap-
provals. Review 307.105–2 to determine
which special program clearances or
approvals are required. Specify clear-
ances or approvals applicable to this
acquisition.

(7) Phasing. Briefly describe discrete
tasks or stages of accomplishment
which could be susceptible to phasing.

Describe criteria for evaluation of per-
formance of each phase before proceed-
ing to the next. (See 307.105–3(c)(3) for a
discussion on phasing.)

(8) Government furnished material/fa-
cilities. Indicate material and facilities
that will be furnished to the contractor
and any associated problems which
may be encountered. Discuss possible
inequities which may arise in furnish-
ing the materials or facilities. Discuss
screening efforts for availability
through GSA excess property sched-
ules.

(9) Discussion of project risk. Provide a
discussion of major areas of project
risk including technical, cost, and
schedule risk. Describe what efforts are
planned to reduce risk. If an acquisi-
tion, which is planned to be awarded
using other than full and open competi-
tion represents a significant portion of
a proposed contractor’s business, dis-
cuss the impact on technical capabil-
ity, realism of schedule, changes in
contractor workload and related cost
impact.

(10) Reporting/delivery requirements.
Describe the basis for establishing the
delivery/reporting requirements and in-
clude the anticipated deliverables and
time(s) for delivery.

(11) Replication, dissemination, or use
of the results. Discuss anticipated rep-
lication, dissemination, or use of the
results. Describe user audience and
their expected use. Include a descrip-
tion of the delivery system.

(12) Data, data rights, patents, copy-
rights. Discuss data to be developed.
Specify data to be delivered and data
to remain in the contractor’s posses-
sion. Discuss how the data is to be
used, maintained, disclosed and dis-
posed of by the contractor. Discuss
data subject to the Privacy Act or Con-
fidentiality of Information clause. Dis-
cuss data to be delivered with limited
rights, data where title would not vest
in the Government, and anticipated
copyrights or patents. Discuss whether
or not the data will permit any follow-
on acquisitions to be competitive.

(13) Post-award administration and
monitoring. Detail milestones that re-
quire periodic evaluation of the con-
tractor’s progress. Discuss any formal
management systems to be used to
monitor the contractor. Discuss plans
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for post-award conference and site vis-
its. Delineate the timing of the peri-
odic status reports.

(14) Technical evaluation plans. Dis-
cuss the plans for technical evaluation
of the proposal. Discuss whether non-
Federal technical evaluators will re-
view the proposals. Discuss potential
conflict of interest situations.

(c) Acquisition approach. (1) Proposed
sources. Include sources or categories of
sources (if apparent). Address the perti-
nent areas stated in FAR 7.105(b)(2).

(2) Contract type. Provide the ration-
ale for recommendation of contract
type.

(3) Socioeconomic programs. Discuss
preliminary liaison with the Small and
Disadvantaged Business Utilization
Specialist for review to determine re-
quirements susceptible for the various
socioeconomic acquisition programs;
i.e., small business, disadvantaged
business, or labor surplus area set-
asides.

(4) Other considerations, as applicable.
Discuss special contract clauses and
proposed HHSAR deviations, if re-
quired. Discuss circumstances such as
the effect of a protest on a previous ac-
quisition to this acquisition, special
public law or regulatory requirements
which place restrictions on this acqui-
sition, and use of a special type of syn-
opsis. Address planned preproposal con-
ference, preaward survey and preaward
site visits.

(d) Planning for the acquisition cycle.
(1) Scheduling considerations. The
project officer and the contract nego-
tiator shall establish realistic planned
dates which meet the program needs
for award to assure timely delivery or
completion of the project. The follow-
ing factors should be considered in
planning realistic dates:

(i) Individual project officer and con-
tract negotiator workloads;

(ii) Planned, extended absences from
the office; and

(iii) Schedules are in consonance
with established office goals for overall
orderly and balanced workloads.

(2) Acquisition planning schedule. The
following acquisition planning sched-
ule should be included in all plans to
the extent the items are significant or
appropriate to the acquisition. Addi-

tional items may be added as appro-
priate.

ACQUISITION PLANNING SCHEDULE

Actions and Date

Advance or sources sought synopsis released
Advance or sources sought synopsis closed
Synopsis evaluation received
Request for contract received
Special program approvals received
Synopsis publicizing proposed acquisition re-

leased
Request for proposal released
Preproposal conference conducted
Proposals received
Technical evaluation received
Cost advisory or audit report received
Equal opportunity clearance obtained
Prenegotiation conference conducted
Negotiation completed
Contract document prepared
Contract approval completed
Contract released
Award

(e) Approvals. All acquisition plan-
ning documents shall be signed by the
project officer and the contract nego-
tiator. Acquisition planning documents
for acquisitions estimated to be be-
tween $100,000 and $1,000,000 shall be ap-
proved by the contracting officer. Ac-
quisition planning documents for ac-
quisitions estimated to be in excess of
$1 million shall be approved by the
principal official responsible for acqui-
sition or his/her designee. The des-
ignated official shall be in a position
no lower than the level above the con-
tracting officer. One copy of all acqui-
sition planning documents shall be
filed with the principal official respon-
sible for acquisition or the designated
official for planning purposes. The
original acquisition planning document
shall be retained in the contract file.

[49 FR 13969, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

307.105–2 Special program clearances
or approvals.

The following special program clear-
ances or approvals should be reviewed
for applicability to each planned acqui-
sition. The ones which are applicable
should be addressed in the acquisition
planning document and immediate pro-
grammatic action should be initiated
to obtain the necessary clearances or
approvals.
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(a) Clearances or approvals required to
be completed and submitted with the re-
quest for contract (RFC). (1) Automatic
data processing. All proposed acquisi-
tions of automatic data processing
hardware, software packages, and serv-
ices, as well as telecommunications
equipment, which exceed the dollar
thresholds stated in Chapter 4–10 of the
HHS Information Resources Manage-
ment (IRM) Manual, must be reviewed
and approved by the Office of Informa-
tion Resources Management (OIRM),
OASMB–0S. (See HHS Information Re-
sources Management (IRM) Manual,
Chapter 4–10; Title 41 CFR Chapter 201;
and Subpart 339.70.)

(2) ADP systems security. All ADP sys-
tems regardless of dollar amount are
required to have a Certification of ADP
Systems Security Adequacy signed by
the ADP system manager and the cog-
nizant ADP systems security officer.
(See HHS IRM Manual, Part 6—ADP
Systems Security; OMB Circular No.
A–71, Transmittal Memorandum No. 1;
and Subpart 339.70.)

(3) Advisory and assistance services.
OPDIV and STAFFDIV heads and re-
gional directors are responsible for re-
view and approval of all proposed advi-
sory and assistance services contracts
and purchase orders. (See General Ad-
ministration Manual Chapter 8–15.)

(4) Evaluation contracts. The Assistant
Secretary for Planning and Evaluation
(ASPE) must approve all evaluation
projects for proposed solicitations, ex-
cept those which have been included in
research, demonstration, or evaluation
plans previously approved by the
ASPE.

(5) Commercial activities. (OMB Cir-
cular No. A–76) A request for contract
(RFC) must contain a statement as to
whether the proposed solicitation is or
is not to be used as part of an OMB Cir-
cular No. A–76 cost comparison. (See
General Administrative Manual (GAM)
Chapter 18–10; FAR Subpart 7.3, Sub-
part 307.3; OMB Circular No. A–76.)

(6) Paid advertising. Paid advertise-
ments, notices or contract proposals to
be published in newspapers and periodi-
cals may be authorized by the con-
tracting officer. (See FAR Subpart 5.5,
Subpart 305.5; Title 7, Chapter 5–25.2,
and the General Accounting Office Pol-

icy and Procedures Manual for Guid-
ance of Federal Agencies.)

(7) Printing. The acquisition of print-
ing by contract is prohibited unless it
is authorized by the Joint Committee
on Printing of the U.S. Congress. Pro-
cedures to be followed are contained in
the ‘‘Government Printing and Binding
Regulations’’ and the HHS Printing
Management Manual and FAR Subpart
8.8.

(8) Fraud, abuse and waste. All pro-
posed acquisitions that concern the
subjects of fraud, abuse and waste must
be reviewed and approved by the In-
spector General or Deputy Inspector
General, and written approval from ei-
ther must be included in the request
for contract.

(9) Paperwork Reduction Act. Under
the Paperwork Reduction Act of 1980
(Pub. L. 96–511), a Federal agency shall
not collect information or sponsor the
collection of information from ten or
more persons (other than Federal em-
ployees acting within the scope of their
employment) unless, in advance, the
agency has submitted Standard Form
83, Request for OMB Review, to the Di-
rector of the Office of Management and
Budget, and the Director has approved
the proposed collection of information.
Procedures for the approval may be ob-
tained by contacting the OPDIV re-
ports clearance officer. (See Title 5
CFR Part 1320 and General Administra-
tion Manual Chapter 10–20.)

(10) Contracts with federal employees.
Contracts between the Government and
Government employees or between the
Government and organizations which
are substantially owned or controlled
by Government employees may not
knowingly be entered into, except for
the most compelling reasons (see FAR
Subpart 3.6). Authority to enter into a
contract with a Government employee
or an organization substantially owned
or controlled by a Government em-
ployee must be approved prior to award
of the contract by either the Assistant
Secretary for Management and Budget,
the head of the OPDIV, or the regional
director, or their designees. (See 45
CFR Part 73 and HHS Standards of
Conduct.)

(11) Publications. All projects which
will result in contracts and which in-
clude publications require review and
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approval by the Office of the Assistant
Secretary for Public Affairs (OASPA).
Form HHS–615, Publication Planning
and Clearance Request, should be for-
warded to OASPA through the OPDIV
public affairs officer. Publications are
defined in the chapter on publications
in the Public Affairs Management
Manual.

(12) Public affairs services. Projects for
the acquisition of public affairs serv-
ices in excess of $5,000 shall be submit-
ted to the Office of the Assistant Sec-
retary for Public Affairs (OASPA) for
review and approval on Form HHS–524,
Request for Public Affairs Service Con-
tract.

(13) Audiovisual (videotape and motion
picture production). Any proposed acqui-
sition of an audiovisual production re-
quires the submission of a Standard
Form 282, Mandatory Title Check, to
the National Audiovisual Center
(NAC). When the results of this title
check have been reviewed by the
project office and if a determination is
made that existing materials are not
adequate to fulfill the requirement, a
statement to that effect shall be pre-
pared by the project office. For acquisi-
tions in excess of $5,000, a copy of that
statement, together with a Standard
Form 202, Federal Audiovisual Produc-
tion Report, and Form HHS–524A, Re-
quest for Audiovisual Material, shall be
submitted through the OPDIV public
affairs officer to the Office of the As-
sistant Secretary for Public Affairs
(OASPA) for review and approval. Fol-
lowing approval by OASPA, the SF 202
and the statement explaining why ex-
isting materials are insufficient will be
forwarded to NAC by OASPA. An ap-
proved copy of the Form HHS–524A will
be returned to the OPDIV for trans-
mission to the contract negotiator. All
audiovisuals are required to be ac-
quired under the Government-wide
Contracting System for Motion Picture
and Videotape Productions, unless they
are included in the exceptions to the
mandatory use of the uniform system.
(See the Executive Agent for Govern-
ment-Wide Contracting System for
Audiovisual Productions’ March 21,
1980, memorandum on Implementation
of OFPP Policy Letter No. 79–4, No-
vember 28, 1979, Contracting for Motion
Picture and Videotape Productions;

HHS General Administration Manual
Chapter 1–121.)

(14) Privacy Act (Pub. L. 93–579.)
Whenever the Department contracts
for the design, development, operation,
or maintenance of a system of records
on individuals on behalf of the Depart-
ment in order to accomplish a depart-
mental function, the Privacy Act is ap-
plicable. The program official, after
consultation with the activity’s Pri-
vacy Act Coordinator and the Office of
General Counsel as necessary shall in-
clude a statement in the request for
contract as to the applicability of the
Act. Whenever an acquisition is subject
to the Act, the program official pre-
pares a ‘‘system notice’’ and has it pub-
lished in the FEDERAL REGISTER. (See
HHS Privacy Act regulation, 45 CFR
5b; FAR Subpart 24.1 and Subpart
324.1.)

(b) Clearances or approvals required to
be completed prior to contract award. All
foreign research contract projects to be
conducted in a foreign country and fi-
nanced by HHS funds (U.S. dollars)
must have clearance by the Depart-
ment of State with respect to consist-
ency with foreign policy objectives.
This clearance should be obtained prior
to negotiation. Procedures for obtain-
ing this clearance are set forth in the
HHS General Administration Manual,
Chapter 20–60.

[49 FR 13969, Apr. 9, 1984, as amended at 49
FR 36110, Sept. 14, 1984; 50 FR 23129, May 31,
1985; 50 FR 38004, Sept. 19, 1985; 53 FR 15563,
May 2, 1988; 53 FR 43207, Oct. 26, 1988; 53 FR
44551, Nov. 3, 1988]

307.105–3 Specification, purchase de-
scription and statement of work.

One of the most important parts of a
contract is the description of the work
to be done. The description of that
work may be in the form of a specifica-
tion, purchase description or statement
of work. A brief reference to specifica-
tions and purchase descriptions is pro-
vided, although the nature of the work
performed in this Department usually
results in the development of work
statements. The development of the ac-
quisition planning document should re-
sult in sufficient information to read-
ily develop the description of work,
usually in the form of a statement of
work.
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(a) Specification. Specification is de-
fined in FAR 10.001. Use of the speci-
fication is primarily limited to supply
or service contracts where the material
end item or service to be delivered is
well defined by the Government.

(b) Purchase description. FAR 10.001
also contains the definition of purchase
description.

(c) Statement of work. (1) General. A
statement of work differs from a speci-
fication and purchase description pri-
marily in that it describes work or
services to be performed in reaching an
end result rather than a detailed, well
defined description or specification of
the end product. The statement of
work may enumerate or describe the
methods (statistical, clinical, labora-
tory, etc.) that will be used. However,
it is preferable for the offeror to pro-
pose the method of performing the
work. The statement of work should
specify the desired results, functions,
or end items without telling the offeror
what has to be done to accomplish
those results unless the method of per-
formance is critical or required for the
successful performance of the contract.
The statement of work should be clear
and concise and must completely de-
fine the responsibilities of the Govern-
ment and the contractor. The state-
ment of work should be worded so as to
make more than one interpretation
virtually impossible because it has to
be read and interpreted by persons of
varied backgrounds, such as attorneys,
contracting personnel, cost estimators,
accountants, scientists, sociologists,
educators, functional specialists, etc. If
the statement of work does not state
exactly what is wanted, or does not
state it precisely, it will generate
many contract management problems
for both the project officer and the con-
tracting officer. Ambiguous statements
of work can create unsatisfactory per-
formance, delays, and disputes, and can
result in higher costs.

(2) Term (level of effort) vs. completion
work statement. Careful distinctions
must be drawn between term (level of
effort) statements of work, which es-
sentially require the furnishing of
technical effort and a report thereof,
and completion type work statements,
which often require development of

tangible end items designed to meet
specific performance characteristics.

(i) Term or level of effort. A term or
level of effort type statement of work
is appropriate to research where one
seeks to discover the feasibility of
later development, or to gather general
information. A term or level of effort
type statement of work may only
specify that some number of labor-
hours be expended on a particular
course of research, or that a certain
number of tests be run, without ref-
erence to any intended conclusion.

(ii) Completion. A completion type
statement of work is appropriate to de-
velopment work where the feasibility
of producing an end item is already
known. A completion type statement
of work may describe what is to be
achieved through the contracted effort,
such as the development of new meth-
ods, new end items, or other tangible
results.

(3) Phasing. Individual research, de-
velopment, or demonstration projects
frequently lie well beyond the present
state of the art and entail procedures
and techniques of great complexity and
difficulty. Under these circumstances,
a contractor, no matter how carefully
selected, may be unable to deliver the
desired result. Moreover, the job of
evaluating the contractor’s progress is
often difficult. Such a contract is fre-
quently phased and often divided into
stages of accomplishment, each of
which must be completed and approved
before the contractor may proceed to
the next. Phasing makes it necessary
to develop methods and controls, in-
cluding reporting requirements for
each phase of the contract and criteria
for evaluation of the reports submit-
ted, that will provide, at the earliest
possible time, appropriate data for
making decisions relative to all phases.
A phased contract may include stages
of accomplishment such as research,
development, and demonstration.
Within each phase, there may be a
number of tasks which should be in-
cluded in the statement of work. When
phases of work can be identified, the
statement of work will provide for
phasing and the request for proposals
will require the submission of proposed
costs by phases. The resultant contract
will reflect costs by phases, require the
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contractor to identify incurred costs
by phases, establish delivery schedules
by phases, and require the written ac-
ceptance of each phase. The provisions
of the Limitation of Cost clause shall
apply to the estimated cost of each
phase. Contractors shall not be allowed
to incur costs for phases which are de-
pendent upon successful completion of
earlier phases until written acceptance
of the prior work is obtained from the
contracting officer.

(4) Elements of the statement of work.
The elements of the statement of work
will vary with the objective, complex-
ity, size, and nature of the acquisition.
In general, it should cover the follow-
ing matters as appropriate.

(i) A general description of the required
objectives and desired results. Initially, a
broad, nontechnical statement of the
nature of the work to be performed.
This should summarize the actions to
be performed by the contractor and the
results that the Government expects.

(ii) Background information helpful to
a clear understanding of the requirements
and how they evolved. Include a brief
historical summary as appropriate. In-
clude pertinent legislative history, re-
lated contracts or grants, and the rela-
tionship to overall program objectives.

(iii) A detailed description of the tech-
nical requirements. A comprehensive de-
scription of the work to be performed
to provide whatever details are nec-
essary for prospective offerors to sub-
mit meaningful proposals.

(iv) Subordinate tasks or types of work.
A listing of the various tasks or types
of work (it may be desirable in some
cases to indicate that this is not all-in-
clusive). The degree of task breakout is
directly dependent on the size and com-
plexity of the work to be performed
and the logical groupings. A single co-
hesive task should not be broken out
merely to conform to a format. Indi-
cate whether the tasks are sequential
or concurrent for offeror planning pur-
poses.

(v) Phasing. When phasing is applica-
ble, describe in detail the work or ef-
fort required in each phase and the cri-
teria for determining whether the next
phase will take place. If one or more
phases contain subordinate tasks or
types of work, the preceding informa-

tion in paragraph (c)(4) (iv) may be in-
corporated into the part.

(vi) Reference material. All reference
material to be used in the conduct of
the project, such as technical publica-
tions, reports, specifications, architect
or engineering drawings, etc., that tell
how the work is to be carried out must
be identified. Applicability should be
explained, and a statement made as to
where the material can be obtained.

(vii) Level of effort. When a level of ef-
fort is required, the number and type of
personnel required should be stated. If
known, the type and degree of exper-
tise should be specified.

(viii) Special requirements (as applica-
ble). An unusual or special contractual
requirement, which would impact on
contract performance, should be in-
cluded as a separate section. Such
items could include required place(s) of
performance or unusual travel require-
ments. Clearance requirements, such as
forms clearance, should be addressed.

(ix) Deliverables reporting requirements.
All deliverables and/or reports must be
clearly and completely described. For
example, in a Final Study Report it is
important to indicate what areas the
report should cover and the criteria for
use in accepting the final report to de-
termine if the contract objectives have
been satisfied. It is important to re-
quire the preparation and submission
of progress reports (administrative,
technical and financial) to reflect con-
tractor certification of satisfactory
progress. If possible, the reports should
be coordinated in such a manner as to
provide a correlation between costs in-
curred and the state of completion. All
delivery and reporting requirements
shall include the quantities, the place
of delivery, and time of delivery.

307.170 Program training require-
ments.

(a) Chapter 8–95 of the General Ad-
ministration Manual (GAM) addresses
the general parameters for acquisition
planning as stated in 307.104. In con-
junction with the principles of proper
acquisition planning, the Department
has established training courses for
program officials to promote expedient
program management in the planning
and other pertinent aspects of the ac-
quisition process. Chapter 8–96 of the
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GAM sets forth specific training re-
quirements for program officials as fol-
lows:

(1) All program personnel selected to
serve as project officer for an HHS con-
tract shall have successfully completed
either the Department’s appropriate
‘‘Base Project Officer’’ course, or an
equivalent course (see paragraph (b),
below).

(2) At least fifty percent of the HHS
program personnel performing the
function of technical proposal evalua-
tor on a technical evaluation team or
panel for any competitively solicited
HHS contract shall have successfully
completed the appropriate ‘‘Basic
Project Officer’’ course, or an equiva-
lent course (see paragraph (b), below).
This requirement applies to the initial
technical proposal evaluation and any
subsequent technical evaluations that
may be required.

(b) Determination of course equiva-
lency shall be made by the principal of-
ficial responsible for acquisition of the
cognizant contracting activity. The
contracting officer is responsible for
ensuring that the project officer and
technical proposal evaluators have suc-
cessfully completed the required train-
ing discussed in 307.170–2.

[49 FR 13969, Apr. 9, 1984, as amended at 56
FR 47002, Sept. 17, 1991]

307.170–1 Policy exceptions.
(a) Small contracting activities. (1) Pro-

gram personnel designated to serve as
project officers and technical proposal
evaluators for contracts which origi-
nate in offices having a mission which
only incidentally and infrequently in-
volves the generation of contract re-
quirements (i.e., normally less than
three contract requirements per fiscal
year and in an amount not exceeding
$100,000 per contract) are not required
to have completed any of the ref-
erenced training courses, although
completion of an appropriate ‘‘Basic
Project Officer’’ course is rec-
ommended.

(2) As a substitute for the training,
contracting officers servicing these
program offices are required to ensure,
as a minimum, that program personnel
designated to serve as project officers
and technical proposal evaluators have
read and studied the ‘‘DHHS Project

Officers’ Contracting Handbook,’’ and
fully understand their responsibilities.
The contracting officer shall require
these program personnel to furnish
written certification that they have
fulfilled this requirement prior to dis-
charging the duties of project officer or
technical proposal evaluator.

(b) Urgent requirements. In the event
there is an urgent requirement for a
specific individual to serve as a project
officer and that individual has not suc-
cessfully completed the prerequisite
training course, the principal official
responsible for acquisition may waive
the training requirement and authorize
the individual to perform the project
duties, provided that:

(1) The individual first meets with
the cognizant contracting officer to re-
view the ‘‘DHHS Project Officers’ Con-
tracting Handbook,’’ and to discuss the
important aspects of the contracting—
program office relationship as appro-
priate to the circumstances; and

(2) The individual attends the next
scheduled and appropriate ‘‘Basic
Project Officer’’ course.

[49 FR 13969, Apr. 9, 1984, as amended at 56
FR 47002, Sept. 17, 1991]

307.170–2 Training course pre-
requisites.

(a) Project officers. (1) Newly ap-
pointed project officers, and project of-
ficers with less than three years experi-
ence and no previous related training,
are required to take the appropriate
‘‘Basic Project Officer’’ course. (The
grade level for project officers attend-
ing the course should be GS–7 and
above). All project officers are encour-
aged to take the appropriate ‘‘Writing
Statements of Work’’ course.

(2) Project officers with more than
three years experience, and project of-
ficers with less than three years experi-
ence who have successfully completed
the appropriate basic course, are quali-
fied (and encouraged) to take the ‘‘Ad-
vanced Project Officer’’ course.

(3) Additional information on pre-
requisites for attendance of these
courses may be found in the ‘‘DHHS
Acquisition Training and Certification
Program Handbook.’’

(b) Technical proposal evaluators.
Technical proposal evaluators, regard-
less of experience, are required to take
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the appropriate ‘‘Basic Project Officer’’
course. Upon successful completion of
the basic course, it is recommended
that they take the appropriate ‘‘Ad-
vanced Project Officer’’ course.

[49 FR 13969, Apr. 4, 1984, as amended at 56
FR 47002, Sept. 17, 1991]

Subpart 307.3—Contractor Versus
Government Performance

307.302 General.

(a) GAM Chapter 18–10, Commercial-
Industrial Activities of the Department
of Health and Human Services Provid-
ing Products or Services for Govern-
ment Use, assigns responsibilities for
making method-of-performance deci-
sions (contract vs. in-house perform-
ance) to various management levels
within the Department depending on
the dollar amount of capital invest-
ment or annual operating costs. It also
requires that each operating division
(OPDIV), staff division (STAFFDIV)
and regional office (RO) designate a
‘‘Commercial-Industrial Control Offi-
cer’’ (CICO) to be responsible for ensur-
ing compliance with the requirements
of the Chapter.

(d) Besides contracts with annual op-
erating costs under $100,000, contracts
under an authorized acquisition set-
aside for small business or labor sur-
plus area concerns and contracts made
pursuant to section 8(a) of the Small
Business Act are exempted from the re-
quirements of FAR Subpart 7.3, GAM
Chapter 18–10, and OMB Circular No. A–
76.

307.303 Determining availability of
private commercial sources.

In accordance with the provisions of
GAM Chapter 18–10, OPDIVs,
STAFFDIVs, and ROs and must pre-
pare and maintain a complete inven-
tory of all individual commercial or in-
dustrial activities, including those con-
ducted under contracts in excess of
$100,000 annually. They must also con-
duct periodic reviews of each activity
and contract in the inventory to deter-
mine if the existing performance, in-
house or by contract, continues to be
in accordance with the policy guide-
lines of GAM Chapter 18–10.

307.304 Procedures.
Contracting officers shall ensure that

no acquisition action involving a com-
mercial-industrial activity is initiated
unless it is in compliance with the re-
quirements of GAM Chapter 18–10. The
contracting officer must check each re-
quest for contract expected to result in
a contract in excess of $100,000 to en-
sure that it contains a statement as to
whether the proposed contract is or is
not subject to review under GAM Chap-
ter 18–10 requirements. If the contract-
ing officer has any questions regarding
the determination of applicability or
nonapplicability, or if the required
statement is missing, the program of-
fice submitting the request for con-
tract should be contacted and the situ-
ation rectified. If the issue cannot be
resolved with the program office, the
contracting officer shall refer the mat-
ter to the CICO for a final determina-
tion. The principal official responsible
for acquisition is responsible for ensur-
ing that contracting activities are in
full compliance with FAR Subpart 7.3.

307.307 Appeals.
The review and appeals procedures

discussed in FAR 7.307 are addressed in
GAM Chapter 18–10.

Subpart 307.70—Considerations in
Selecting an Award Instrument

307.7000 Scope of subpart.
This subpart provides guidance on

the appropriate selection of award in-
struments consistent with the Federal
Grant and Cooperative Agreement Act
of 1977 (Pub. L. 95–224) and the OMB im-
plementation of the Act as published in
the FEDERAL REGISTER on August 18,
1978 (41 FR 36860). This subpart address-
es acquisition relationships where the
award instrument is the contract, and
assistance relationships where the
award instrument is either a grant or
cooperative agreement.

307.7001 Applicability.
This subpart applies to the choice of

award instrument—contract, grant, or
cooperative agreement—for all pro-
gram and individual transactions, ex-
cept where specifically prohibited by
law.
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307.7002 Purpose.
This subpart provides guidance to as-

sist in the determination of whether to
use the acquisition or assistance proc-
ess to fulfill program needs. The dis-
tinction between, and use of, grants
and cooperative agreements is not dis-
cussed in detail. Detailed guidance
may be found in Chapter 1–02 of the
Grants Administration Manual.

307.7003 Distinction between acquisi-
tion and assistance.

(a) The Federal Grant and Coopera-
tive Agreement Act of 1977 requires the
use of contracts to acquire property or
services for the direct benefit or use of
the Government and grants or coopera-
tive agreements to transfer money,
property, services, or anything of value
to recipients to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute.

(b) A contract is to be used as the
legal instrument to reflect a relation-
ship between the Federal Government
and a recipient whenever:

(1) The principal purpose of the in-
strument is the acquisition, by pur-
chase, lease, or barter, of property or
services for the direct benefit or use of
the Federal Government; or

(2) The Department determines in a
specific instance that the use of a type
of contract is appropriate. That is, it is
determined in a certain situation that
specific needs can be satisfied best by
using the acquisition process. However,
this authority does not permit cir-
cumventing the criteria for use of ac-
quisition or assistance instruments.
Use of this authority is restricted to
extraordinary circumstances and only
with the prior approval of the Director,
Office of Acquisition and Grants Man-
agement.

(c) A grant or cooperative agreement
is to be used as the legal instrument to
reflect a relationship between the Fed-
eral Government and a recipient when-
ever the principal purpose of the rela-
tionship is the transfer of money, prop-
erty, services, or anything of value to
the recipient to accomplish a public
purpose of support or stimulation au-
thorized by Federal statute.

(1) A grant is the legal instrument to
be used when no substantial involve-
ment is anticipated between the De-

partment and the recipient during per-
formance of the contemplated activity.

(2) A cooperative agreement is the
legal instrument to be used when sub-
stantial involvement is anticipated be-
tween the Department and the recipi-
ent during performance of the con-
templated activity.

(d) As a general rule, contracts are to
be used for the following purposes:

(1) Evaluation (including research of
an evaluative nature) of the perform-
ance of Government programs or
projects or grantee activity initiated
by the funding agency for its direct
benefit or use.

(2) Technical assistance rendered to
the Government, or on behalf of the
Government, to any third party, in-
cluding those receiving grants or coop-
erative agreements.

(3) Surveys, studies, and research
which provide specific information de-
sired by the Government for its direct
activities, or for dissemination to the
public.

(4) Consulting services or profes-
sional services of all kinds if provided
to the Government or, on behalf of the
Government, to any third party.

(5) Training projects where the Gov-
ernment selects the individuals or spe-
cific groups whose members are to be
trained or specifies the content of the
curriculum (not applicable to fellow-
ship awards).

(6) Planning for Government use.
(7) Production of publications or

audiovisual materials required pri-
marily for the conduct of the direct op-
erations of the Government.

(8) Design or development of items
for Government use or pursuant to
agency definition or specifications.

(9) Conferences conducted on behalf
of the Government.

(10) Generation of management infor-
mation or other data for Government
use.

(e) As a general rule, grants or coop-
erative agreements are to be used for
the following purposes:

(1) General financial assistance
(stimulation or support) to eligible re-
cipients under specific legislation au-
thorizing the assistance.
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(2) Financial assistance (stimulation
or support) to a specific program activ-
ity eligible for assistance under spe-
cific legislation authorizing the assist-
ance.

[49 FR 13969, Apr. 9, 1984, as amended at 54
FR 24343, June 7, 1989]

307.7004 Procedures.
(a) OPDIV, agency, and regional of-

fice program officials should use exist-
ing budget and program planning pro-
cedures to propose new activities and
major changes in ongoing programs. It
is the responsibility of these program
officials to meet with the principal of-
ficial responsible for acquisition and
the principal grants management offi-
cial, or their designees, to distinguish
the relationships and determine wheth-
er award is to be made through the ac-
quisition process or assistance process.
This determination should be made
prior to the time when the annual ac-
quisition plan is reviewed and approved
so that the plan will reflect all known
proposed contract actions. The cog-
nizant contracting officer will confirm
the appropriateness of the use of the
contract instrument when reviewing
the request for contract.

(b) Shifts from one award instrument
to another must be fully documented
in the appropriate files to show a fun-
damental change in program purpose
that unequivocably justifies the ration-
ale for the shift.

(c) OPDIVs, agencies, and regional of-
fices must ensure that the choice of in-
strument is determined in accordance
with the Federal Grant and Coopera-
tive Agreement Act of 1977 and applica-
ble departmental policies. If, however,
there are major individual transactions
or programs which contain elements of
both acquisition and assistance in such
a way that they cannot be character-
ized as having a principal purpose of
one or the other, guidance should be
obtained from the Director, Office of
Acquisition and Grants Management
through normal channels, before pro-
ceeding with a determination.

(d) Any public notice, program an-
nouncement, solicitation, or request
for applications or proposals must indi-
cate whether the intended relationship
will be one of acquisition or assistance

and specify the award instrument to be
used.

[49 FR 13969, Apr. 9, 1984, as amended at 54
FR 24343, June 7, 1989]

Subpart 307.71—Phase II Advance
Acquisition Planning (Scheduling)

307.7101 Background.

(a) Failure to properly plan individ-
ual acquisitions and failure to schedule
the overall acquisition workload of an
office, agency, or OPDIV tends to re-
sult in an inordinate percentage of con-
tract awards being made in the closing
weeks and even days of the fiscal year.
This phenomenon, variously identified
as ‘‘The September Rush’’, ‘‘Hurry-up
Spending’’, ‘‘End-of-Year Purchasing’’,
and ‘‘Year-End Spending Abuses’’, in
turn fosters rushed, other than full and
open competition, inadequately docu-
mented, and potentially wasteful ac-
quisitions. Excessive year-end spending
also invites increased intervention and/
or scrutiny from Congress, the Office of
Management and Budget, and the
media. The end of the fiscal year, how-
ever, is usually too late to take correc-
tive actions that are effective without
being unduly damaging to necessary
programs. The key is to begin advance
acquisition planning far earlier.

(b) To avoid the historic pattern of
wasteful and unnecessary year-end
spending, the Department introduced
the Acquisition Planning Initiative by
Under Secretarial memorandum of
February 19, 1980, Subject: New Proce-
dures to Improve Planning and Sched-
uling of Contract Awards and Curb
Last-Minute Year-End Procurement
Spending. Phase II of this initiative,
beginning with Fiscal Year 1981, estab-
lished the present acquisition planning
mechanism. Basic guidance on the
Phase II mechanism is contained in the
ASMB memorandum of March 28, 1980,
Subject: Phase II of (Fiscal Year 1981)
Procurement Planning Initiative—
Guidelines for Program Funding Mile-
stones. For the Public Health Service,
the above guidance is supplemented by
the ASMB memorandum of April 21,
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1982, Subject: Phase II Annual Procure-
ment Planning.

[49 FR 13969, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

307.7102 Accountability and respon-
sibility.

Phase II is a Department-wide mon-
itoring and accountability system that
requires early planning of acquisition
requirements down to the individual
project level. The Phase II mechanism
includes the following:

(a) Accountability lies with the
OPDIV and STAFFDIV heads who are
required to coordinate overall sched-
ules which plot the planned distribu-
tion of RFC deliveries and contract
awards over an eighteen-month
timeline extending to fiscal year-end.

(b) Each OPDIV and STAFFDIV re-
tains the flexibility to schedule indi-
vidual RFC deliveries and contract
awards as desired, so long as the over-
all schedule presents a relatively even
distribution of contract awards and
workload across the fiscal year.

(c) The schedules are updated quar-
terly to compare actual versus planned
progress and, when necessary, to revise
the schedules for the remainder of the
fiscal year.

(d) Project officers are responsible
for initiating the project planning by
coordinating with contracting activi-
ties prior to RFC preparation, and tak-
ing the lead in developing acquisition
plans that establish the date(s) for de-
livering complete RFC packages to the
contracting activity, and that estab-
lish the planned award dates for indi-
vidual projects.

(e) The Director, Office of Acquisi-
tion and Grants Management monitors
the OPDIV and STAFFDIV Phase II
plans throughout the year to assure
that an even distribution of awards,
dollar obligations, and workload is
maintained.

[49 FR 13969, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24343, June 7, 1989]

307.7103 Purpose.
The Phase II Advance Acquisition

Planning mechanism serves to avoid
excessive year-end spending and dis-
tributes the contract workload as even-

ly as possible over the fiscal year, and
provides a mechanism for planning at
the program/acquisition operational
level and a management tool for mon-
itoring at the program, OPDIV, and de-
partmental levels.

307.7104 Contracting activity actions.

The contracting activity shall take
the following actions:

(a) Advise program and staff person-
nel of their responsibilities to ensure
that:

(1) Year-end acquisitions of un-
planned items are not entered into to
use available balances of expiring ap-
propriations (which would otherwise
revert to the Treasury);

(2) Orders for supplies, materials, and
equipment are kept to the minimum
needed to carry on approved programs;

(3) Inventories are held to normal
levels; and

(4) New contracts for future services
and payments to contractors are made
only in accordance with established
plans.

(b) Determine closing dates for pur-
chases to be made from appropriations
ending on September 30.

(c) Expedite the preparation and
processing of determinations and find-
ings which require the approval of the
Assistant Secretary for Management
and Budget or the OPDIV head.

PART 309—CONTRACTOR
QUALIFICATIONS

Subpart 309.1—Responsible Prospective
Contractors

Sec.
309.104 Standards.
309.104–1 General standards.
309.105 Procedures.
309.105–1 Obtaining information.

Subpart 309.4—Debarment, Suspension,
and Ineligibility

309.403 Definitions.
309.404 Parties excluded from procurement

programs.
309.405 Effect of listing.
309.405–1 Continuation of current contracts.
309.406 Debarment.
309.406–3 Procedures.
309.407 Suspension.
309.407–3 Procedures.
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309.470 Reporting of suspected causes for de-
barment or suspension, or the taking of
evasive actions.

309.470–1 Situations where reports are re-
quired.

309.470–2 Contents of reports.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 13976, Apr. 9, 1984, unless
otherwise noted.

Subpart 309.1—Responsible
Prospective Contractors

309.104 Standards.

309.104–1 General standards.
(a) In determining the adequacy of a

prospective contractor’s financial re-
sources for the performance of the pro-
posed contract, particular attention
shall be given to the ability of the con-
tractor to discharge its full financial
responsibility for charges and losses of
Government-furnished material, when
the contractor has responsibility for
such material.

(e) The prospective contractor must
have an established system of account-
ing and financial controls which are de-
termined by the contracting officer to
be adequate to permit the effective ad-
ministration of the type of contract
proposed, particularly if under its
terms the costs incurred are a factor in
determining the amount payable under
the contract, or if advance or progress
payments are requested.

309.105 Procedures.

309.105–1 Obtaining information.
(b)(2)(ii) To ensure that a prospective

contractor has the necessary account-
ing and operational controls (see
309.104–1(e)), a written determination
must be made by the contracting offi-
cer that the prospective contractor has
an adequate accounting system for de-
termining costs applicable to the con-
tract and a billing system that satis-
fies the contractual payment provi-
sions. The determination must explain
the basis for this judgment.

(A) When dealing with high risk orga-
nizations, i.e., new organizations, those
with known problems, and those with
accounting system deficiencies, the
contracting officer shall use every rea-
sonable means available to protect the

Government from the improper expend-
iture of Federal funds. Actions should
include at least one of the following:
preaward and postaward audits; direct
identification of cost with deliverables;
billing by contract phases or tasks; fi-
delity bonding or other guarantees by
the parent company or principals of
the organization; increased scrutiny of
vouchers and financial reports; and fre-
quent site visits to verify the incur-
rence of specific costs and the relation-
ship of technical progress with the
amount billed.

(B) If a prospective contractor’s ac-
counting or billing system (or both) is
determined to be inadequate, correc-
tive action must be taken before that
organization is awarded a contract.
When corrective action cannot be com-
pleted until after the award and the
contracting officer determines that the
award must be made, the contracting
officer shall consult with the cognizant
cost advisor and take the appropriate
actions set forth in FAR 16.104 to en-
sure that the Government’s interests
will be protected and the contract will
be adequately costed and administered.
Awards made under the preceding con-
dition must be approved in writing by
the principal official responsible for ac-
quisition.

Subpart 309.4—Debarment,
Suspension, and Ineligibility

SOURCE: 50 FR 7780, Feb. 26, 1985, unless
otherwise noted.

309.403 Definitions.

Acquiring agency’s head or a designee,
as used in the FAR, shall mean, unless
otherwise stated in this subpart, the
head of the contracting activity. Act-
ing in the capacity of the acquiring
agency’s head, the head of the con-
tracting activity may make the re-
quired justifications or determina-
tions, and take the necessary actions,
specified in FAR §§ 9.405, 9.406, and 9.407
for his or her respective activity, but
only after obtaining the approval of
the debarring or suspending official, as
the case may be.

Debarring official means the Assistant
Secretary for Management and Budget,
or his/her designee.
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Initiating official means either the
contracting officer, the head of the
contracting activity, the Deputy As-
sistant Secretary for Management and
Acquisition, or the Inspector General.

Suspending official means the Assist-
ant Secretary for Management and
Budget, or his/her designee.

[50 FR 7780, Feb. 26, 1985, as amended at 54
FR 24343, June 7, 1989; 54 FR 43965, Oct. 30,
1989]

309.404 Parties excluded from pro-
curement programs.

(c) The Office of Management and Ac-
quisition (OMAC) shall perform the ac-
tions required by FAR 9.404(c).

(4) OMAC shall maintain all docu-
mentation submitted by the initiating
official recommending the debarment
or suspension action and all cor-
respondence and other pertinent docu-
mentation generated during the OMAC
review.

[50 FR 7780, Feb. 26, 1985, as amended at 54
FR 24343, June 7, 1989; 54 FR 43966, Oct. 30,
1989]

309.405 Effect of listing.
(a) The head of the contracting activ-

ity may, with the concurrence of the
debarring or suspending official, make
the determinations referenced in FAR
9.405(a), regarding contracts for their
respective activities.

(1) If a contracting officer considers
it necessary to award a contract, or
consent to a subcontract with a
debarred or suspended contractor, the
contracting officer shall prepare a de-
termination, including all pertinent
documentation, and submit it through
acquisition channels to the head of the
contracting activity. The documenta-
tion must include the date by which
approval is required and a compelling
reason for the proposed action. Some
examples of circumstances that may
constitute a compelling reason for the
award to, or consent to a subcontract
with, a debarred or suspended contrac-
tor include:

(i) The property or services to be ac-
quired are available only from the list-
ed contractor;

(ii) The urgency of the requirement
dictates that the Department deal with
the listed contractor; or

(iii) There are other compelling rea-
sons which require business dealings
with the listed contractor.

(2) If the head of the contracting ac-
tivity decides to approve the requested
action, he/she shall request the concur-
rence of the debarring or suspending of-
ficial and, if given, shall, in writing, in-
form the contracting officer of the de-
cision within the required time period.

309.405–1 Continuation of current con-
tracts.

(a) Notwithstanding the debarment
or suspension of a contractor, contract-
ing officers may continue contracts or
subcontracts in existence at the time
the contractor was debarred or sus-
pended, unless the head of the con-
tracting activity or debarring or sus-
pending official directs otherwise. A
decision as to the type of termination
action, if any, to be taken should be
made only after review by the award-
ing activity’s contracting and tech-
nical personnel. The contracting offi-
cer shall coordinate any termination
with the Office of the General Counsel
to ensure the propriety of the proposed
action.

(b) Contracting officers shall not
renew the current contracts of
debarred or suspended contractors, or
otherwise extend their duration, unless
the head of the contracting activity de-
termines to do so, with the concur-
rence of the debarring or suspending of-
ficial. The contracting officer shall
prepare a determination meeting the
requirements of 309.405(a) and submit
it, through acquisition channels, to the
head of the contracting activity. If the
head of the contracting activity agrees
with the determination, he/she shall
obtain the concurrence of the debar-
ring or suspending official.

309.406 Debarment.

309.406–3 Procedures.
(a) Investigation and referral. When-

ever an apparent cause for debarment
becomes known to an initiating offi-
cial, that person shall prepare a report
incorporating the information required
by 309.470–2, if known, and forward it
through appropriate channels, with a
written recommendation, to the debar-
ring official. Contracting officers shall
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forward their reports in accordance
with 309.470–1. The debarring official
shall initiate an investigation through
such means as he/she deems appro-
priate.

(b) Decisionmaking process. The debar-
ring official shall review the results of
the investigation, if any, and make a
written determination whether or not
debarment procedures are to be com-
menced. A copy of the determination
shall be promptly sent through appro-
priate channels to the initiating offi-
cial, and the contracting officer, if nec-
essary. If the debarring official deter-
mines to commence debarment proce-
dures, he/she shall, after consultation
with the Office of the General Counsel,
notify the contractor in accordance
with FAR 9.406–3(c). If the proposed ac-
tion is not based on a conviction or
judgment and the contractor’s submis-
sion in response to the notice raises a
genuine dispute over facts material to
the proposed debarment, the debarring
official shall arrange for fact-finding
hearings and take the necessary ac-
tions specified in FAR 9.406–3(b)(2). The
debarring official shall also ensure that
written findings of fact are prepared,
and shall base the debarment decision
on the facts as found, after considering
information and argument submitted
by the contractor and any other infor-
mation in the administrative record.
The Office of the General Counsel shall
represent the Department at any fact-
finding hearing and may present wit-
nesses for HHS and question any wit-
nesses presented by the contractor.

309.407 Suspension.

309.407–3 Procedures.

(a) Investigation and referral. When-
ever an apparent cause for suspension
becomes known to an initiating offi-
cial, that person shall prepare a report
incorporating the information required
by 309.470–2, if known, and forward it
through appropriate channels, with a
written recommendation, to the sus-
pending official. Contracting officers
shall forward their reports in accord-
ance with 309.470–1. The suspending of-
ficial shall initiate an investigation
through such means as he/she deems
appropriate.

(b) Decisionmaking process. The sus-
pending official shall review the results
of the investigation, if any, and make a
written determination whether or not
suspension should be imposed. A copy
of this determination shall be promptly
sent through appropriate channels to
the initiating official and the contract-
ing officer, if necessary. If the suspend-
ing official determines to impose sus-
pension, he/she shall, after consulta-
tion with the Office of the General
Counsel, notify the contractor in ac-
cordance with FAR 9.407–3(c). If the ac-
tion is not based on an indictment and,
subject to the provisions of FAR 9.407-
3(b)(2), the contractor’s submission in
response to the notice raises a genuine
dispute over facts material to the sus-
pension, the suspending official shall,
after suspension has been imposed, ar-
range for fact-finding hearings and
take the necessary actions specified in
FAR 9.407–3(b)(2).

309.470 Reporting of suspected causes
for debarment or suspension, or the
taking of evasive actions.

309.470–1 Situations where reports are
required.

A report incorporating the informa-
tion required by 309.470-2 shall be for-
warded, in duplicate, by the contract-
ing officer through acquisition chan-
nels to the OMAC when—

(a) A contractor has committed, or is
suspected of having committed, any of
the acts described in FAR 9.406–2 or
FAR 9.407–2; or

(b) A contractor is suspected of at-
tempting to evade the prohibitions of
debarment or suspension imposed
under this regulation, or any other
comparable regulation, by changes of
address, multiple addresses, formation
of new companies, or by other devices.

[50 FR 7780, Feb. 26, 1985, as amended at 54
FR 24343, June 7, 1989]

309.470–2 Contents of reports.
Each report prepared under 309.470–1

shall be coordinated with the Office of
the General Counsel and shall include
the following information, where avail-
able:

(a) Name and address of contractor.
(b) Name of the principal officers,

partners, owners, or managers.
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(c) All known affiliates, subsidiaries,
or parent firms, and the nature of the
affiliation.

(d) Description of the contract or
contracts concerned, including the con-
tract number, and office identifying
numbers or symbols, the amount of
each contract, the amount paid the
contractor and the amount still due,
and the percentage of work completed
and to be completed.

(e) The status of vouchers.
(f) Whether contract funds have been

assigned pursuant to the Assignment of
Claims Act, as amended, 31 U.S.C. 3727,
41 U.S.C. 15, and, if so assigned, the
name and address of the assignee and a
copy of the assignment.

(g) Whether any other contracts are
outstanding with the contractor or any
affiliates, and, if so, the amount of
such contracts, whether these funds
have been assigned pursuant to the As-
signment of Claims Act, as amended, 31
U.S.C. 3727, 41 U.S.C. 15, and the
amounts paid or due on such contracts.

(h) A complete summary of all avail-
able pertinent evidence.

(i) A recommendation as to the con-
tinuation of current contracts.

(j) An estimate of damages, if any,
sustained by the Government as a re-
sult of the action of the contractor, in-
cluding an explanation of the method
used in making the estimate.

(k) The comments and recommenda-
tions of the contracting officer and
statements regarding whether the con-
tractor should be suspended or
debarred, whether any limitations
should be applied to such action, and
the period of any proposed debarment.

(l) As an enclosure, a copy of the con-
tract(s) or pertinent excerpts there-
from, appropriate exhibits, testimony
or statements of witnesses, copies of
assignments, and other relevant docu-
mentation or a written summary of
any information for which documenta-
tion is not available.
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 313—SMALL PURCHASE AND
OTHER SIMPLIFIED PURCHASE
PROCEDURES

Subpart 313.1—General

Sec.
313.101 Definitions.
313.104 Procedures.
313.105 Small business—small purchase set-

aside.
313.106 Competition and price reasonable-

ness.
313.107 Solicitation and evaluation of

quotations.

Subpart 313.2—Blanket Purchase
Agreements

313.201 General.
313.204 Purchases under Blanket Purchase

Agreements.

Subpart 313.4—Imprest Fund

313.403 Agency responsibilities.

Subpart 313.5—Purchase Orders

313.505 Purchase order and related forms.
313.505–3 Standard Form 44, Purchase

Order—Invoice—Voucher.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 13977, Apr. 9, 1984, unless
otherwise noted.

Subpart 313.1—General
313.101 Definitions.

‘‘Small purchase procedures’’
(d) Acquisition of architect-engineer

professional services of any dollar
amount.

313.104 Procedures.
(i) Small purchase methods are de-

signed to acquire defined, off-the-shelf,
standard supplies, equipment, or serv-
ices which may be awarded on the basis
of a fixed price quotation. Small pur-
chase methods should not be used to
acquire R & D, complex studies, serv-
ices, and the like (which require
judgmental technical evaluations and
involve negotiations) where the award
cannot be confidently made on the low
price. Where requirements are not suit-

able for accomplishment using small
purchase methods, more formal nego-
tiation methods or sealed bidding
should be used.

(j) Small purchases accomplished in
accordance with this part may not be
awarded on a cost-reimbursement
basis.

(k) Small purchase methods should
be used with great prudence for the ac-
quisition of consultants to avoid the
increased possibility of using consult-
ants in an improper personal services
capacity.

[49 FR 13977, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 53 FR 15563, May 2, 1988]

313.105 Small business-small purchase
set-aside.

(d)(2) The contracting officer shall
consult with the small and disadvan-
taged business utilization specialist
(SADBUS) to determine whether small
business sources are known by the
SADBUS before determining not to
proceed with the small business-small
purchase set-aside. Coordination with
the SADBUS is not required for small
purchases at or below ten percent of
the small purchase limitation.

[57 FR 11689, Apr. 7, 1992]

313.106 Competition and price reason-
ableness.

(a) Purchases not over 10 percent of the
small purchase limitation. Purchases not
exceeding this limit are exempt from
the documentary requirements of FAR
Subpart 6.3 and Subpart 306.3. However,
purchases shall not be made repet-
itively from one source except for rea-
sons which clearly and convincingly
justify other than full and open com-
petition (see FAR Subpart 6.3).

(b) Purchases over 10 percent of the
small purchase limitation.

(4)(i)(D) Women-owned small busi-
ness.

(c) Data to support small purchases
over 10 percent of the small purchase limi-
tation.
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(2) Purchases ranging in excess of 10
percent of the small purchase limita-
tion up to and including the small pur-
chase limitation which are made with-
out full and open competition require
justification as to why competition
was not obtained. The justification,
which may be in the form of a para-
graph or paragraphs in the request for
contract or requisition, must address
the considerations in FAR Subpart 6.3
and Subpart 306.3. The contracting offi-
cer may approve or disapprove the jus-
tification. Award of the contract or
purchase order by the contracting offi-
cer shall constitute approval of the jus-
tification (see 306.304(a)(1)).

[49 FR 13977, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 56 FR 47002, Sept. 17, 1991]

313.107 Solicitation and evaluation of
quotations.

(e) Amendments. (1) If after the
issuance of a request for quotations but
before the closing date of their receipt,
it becomes necessary (i) to make sig-
nificant changes in the quantity, speci-
fications, or delivery schedule, (ii) to
make any change in the closing date,
or (iii) to correct a defect or ambigu-
ity, the change shall be accomplished
by issuance of an amendment to the re-
quest. Requests for quotations using
the Standard Form 18 may be amended
by letter. Oral requests for quotations
may be amended orally.

(2) When it is considered necessary to
issue an amendment to a request for
quotations, the period of time remain-
ing before closing and the need for ex-
tending this period by postponing the
time set for closing must be consid-
ered. Where only a short time remains
before the time set for closing, exten-
sion of time may be made by telegram
or telephone. This notification should
be confirmed in the amendment.

(3) Any information given to one po-
tential quoter concerning a request for
quotations shall be furnished promptly
to all other potential quoters in an
amendment to the request, if the infor-
mation is necessary to potential
quoters in submitting quotations, or if
the lack of the information would be

prejudicial to uninformed potential
quoters.

[49 FR 13977, Apr. 9, 1984, as amended at 49
FR 36110, Sept. 14, 1984; 56 FR 47003, Sept. 17,
1991]

Subpart 313.2—Blanket Purchase
Agreements

313.201 General.

(e) Each blanket purchase arrange-
ment (BPA) shall be documented by
issuance of a contractual instrument
which is appropriately numbered.

313.204 Purchases under Blanket Pur-
chase Agreements.

(e)(5) Delivery documents, invoices,
etc. signed by the Government em-
ployee receiving the item or service,
will be forwarded to the fiscal office or
other paying office as designated by
the OPDIV. Payment will be made on
the basis of the signed document, in-
voice, etc. Contracting offices will en-
sure that established procedures allow-
ing for availability of funds are in ef-
fect prior to placement of orders.

[49 FR 13977, Apr. 9, 1984, as amended at 56
FR 47003, Sept. 17, 1991]

Subpart 313.4—Imprest Fund

313.403 Agency responsibilities.

(a) The amount of each imprest fund
shall be established on the basis of the
estimated monthly payment and the
need for replenishment. A review shall
be made by the responsible official at
least quarterly to insure that the fund
is not in excess of needs, and appro-
priate adjustments are made accord-
ingly.

(c) Requests to establish imprest
funds shall be made to the responsible
fiscal office. At larger activities where
the cashier may not be conveniently
located near the purchasing office, a
Class C Cashier may be installed in the
purchasing office. Documentation of
cash purchases shall be in accordance
with instructions contained in the HHS
Voucher Audit Manual Part 1, Chapter
1–10.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00042 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



47

Department of Health and Human Services 314.406–3

Subpart 313.5—Purchase Orders
13.505 Purchase order and related

forms.

313.505–3 Standard Form 44, Purchase
Order—Invoice—Voucher.

(d) Since the Standard Form 44 is an
accountable form, a record shall be
maintained of serial numbers of the
form, to whom issued, and date issued.
SF–44’s shall be kept under adequate
lock and key to prevent unauthorized
use. A reservation of funds shall be es-
tablished to cover total anticipated ex-
penditures prior to use of the SF–44.

PART 314—FORMAL ADVERTISING

Subpart 314.2—Solicitation of Bids

Sec.
314.202–7 Facsimile bids.
314.213 Annual submission of representa-

tions and certifications.

Subpart 314.4—Opening of Bids and
Award of Contract

314.404 Rejection of bids.
314.404–1 Cancellation of invitations after

opening.
314.406 Mistakes in bids.
314.406–3 Other mistakes disclosed before

award.
314.406–4 Mistakes after award.
314.407 Award.
314.407–8 Protests against award.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 314.2—Solicitation of Bids

SOURCE: 55 FR 13536, Apr. 11, 1990, unless
otherwise noted.

314.202–7 Facsimile bids.
The principal official responsible for

acquisition (PORA) shall determine
whether to allow the use of facsimile
bids. If the PORA decides to allow the
use of facsimile bids, internal proce-
dures shall be developed, in accordance
with the FAR, to ensure uniform proc-
essing and control.

314.213 Annual submission of rep-
resentations and certifications.

Each principal official responsible for
acquisition (PORA) shall determine
whether to allow the use of the annual
submission of representations and cer-

tifications by bidders. If allowed, the
provisions of FAR 14.213 shall be fol-
lowed.

Subpart 314.4—Opening of Bids
and Award of Contract

314.404 Rejection of bids.

314.404–1 Cancellation of invitations
after opening.

(c) The chief of the contracting office
(CCO) shall make the determination re-
quired by FAR 14.404–1(c).

(e) The CCO shall make the ref-
erenced determination.

[51 FR 44294, Dec. 9, 1986]

314.406 Mistakes in bids.

314.406–3 Other mistakes disclosed be-
fore award.

(e) Authority has been delegated to
the Protest Control Officer, Division of
Acquisition Policy, Office of Acquisi-
tion and Grants Management (OAGM)
to make administrative determina-
tions in connection with mistakes in
bid alleged after opening and before
award. This authority may not be re-
delegated.

(f) Each proposed determination shall
have the concurrence of the Chief,
Business Law Branch, Business and Ad-
ministrative Law Division, Office of
General Counsel.

(g)(3) The data required by FAR
14.406–3(g)(3) shall be marked ‘‘IMME-
DIATE ACTION—MISTAKE IN BID’’
and submitted through acquisition
channels to the Protest Control Offi-
cer, Division of Acquisition Policy, Of-
fice of Acquisition and Grants Manage-
ment (OAGM). The file shall be assem-
bled in an orderly manner and shall in-
clude an index of enclosures. A single
copy of the file is sufficient.

(4) Since examination of evidence is
necessary to determine the proper
course of action to be taken, no action
will be taken on cases referred by tele-
phone or telegraph.

(5) Where the evidence submitted by
the bidder is incomplete or in need of
clarification, the contracting officer
shall document the file to indicate the
effort made to obtain clear and con-
vincing evidence to support the alleged
mistake. Since the burden of providing
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such evidence lies with the bidder-
claimant, repeated efforts to obtain
such information are neither necessary
nor desirable.

(i) Doubtful cases shall not be sub-
mitted by the contracting officer di-
rectly to the Comptroller General, but
shall be submitted as indicated in
314.406–3(g)(3).

[49 FR 13978, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24343, June 7, 1989]

314.406–4 Mistakes after award.
(c) Authority has been delegated to

the Protest Control Officer, Division of
Acquisition Policy, OAGM to make ad-
ministrative determinations in connec-
tion with mistakes in bid alleged after
award. This authority may not be re-
delegated.

(d) Each proposed determination
shall have the concurrence of the Chief,
Business Law Branch, Business and Ad-
ministrative Law Division, Office of
General Counsel.

(2) The data required by FAR 14.406–
4(e)(2) shall be marked ‘‘IMMEDIATE
ACTION—MISTAKE IN BID’’ and sub-
mitted as prescribed in 314.406–3(g)(3).

[49 FR 13978, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24343, June 7, 1989]

314.407 Award.

314.407–8 Protests against award.
See Subpart 333.1—Protests.

[50 FR 23129, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

PART 315—CONTRACTING BY
NEGOTIATION

Subpart 315.1—General Requirements for
Negotiation

Sec.
315.103 Converting from sealed bidding to

negotiation procedures.

Subpart 315.4—Solicitation and Receipt of
Proposals and Quotations

315.402 General.
315.404 Presolicitation notices and con-

ferences.
315.405 Solicitations for information or

planning purposes.
315.405–1 General.

315.406 Preparing requests for proposals
(RFP’s) and requests for quotations
(RFQ’s).

315.406–1 Uniform contract format.
315.406–2 Part I—The Schedule.
315.406–3 Part II—Contract clauses.
315.406–5 Part IV—Representations and in-

structions.
315.407 Solicitation provisions.
315.408 Issuing solicitations.
315.409 Pre-proposal conferences.
315.410 Amendment of solicitations before

closing date.
315.413 Disclosure and use of information

before award.
315.413–1 Alternate I.
315.413–2 Alternate II.
315.470 Review of RFP.
315.471 Annual submission of representa-

tions and certifications.

Subpart 315.5—Unsolicited Proposals

315.505 Content of unsolicited proposals.
315.506 Agency procedures.
315.506–1 Receipt and initial review.
315.509 Limited use of data.

Subpart 315.6—Source Selection

315.602 Applicability.
315.604 Responsibilities.
315.605 Evaluation factors.
315.607 Disclosure of mistakes before award.
315.608 Proposal evaluation.
315.608–70 Technical evaluation plan.
315.608–71 Technical evaluation panel.
315.608–72 Procedures for handling and dis-

closing proposals.
315.608–73 Receipt of proposals.
315.608–74 Convening the technical evalua-

tion panel.
315.608–75 Rating and ranking of proposals.
315.608–76 Technical evaluation report.
315.608–77 Evaluation of business proposals.
315.609 Competitive range.
315.610 Written or oral discussions.
315.611 Best and final offers.
315.670 Negotiation with the selected

source.
315.671 Post negotiation contract prepara-

tion and award.
315.672 Preparation of negotiation memo-

randum.

Subpart 315.8—Price Negotiation

315.804 Cost or pricing data.
315.804–3 Exemptions from or waiver of sub-

mission of certified cost or pricing data.
315.805 Proposal analysis.
315.805–5 Field pricing support.

Subpart 315.9—Profit

315.900 Scope of subpart.
315.905–70 Structured approach.
315.905–71 Profit factors.
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315.905–72 Contractor effort.
315.905–73 Other factors.
315.905–74 Facilities capital cost of money.

Subpart 315.10—Preaward, Award, and
Postaward Notifications, Protests, and
Mistakes

315.1000 General.
315.1003 Debriefing of unsuccessful offerors.
315.1004 Protests against award.
315.1005 Discovery of mistakes.

Subpart 315.70—Requests for Contract

315.7000 Scope of subpart.
315.7001 General.
315.7002 Procedures.
315.7003 Responsibilities.
315.7004 Transmittal.
315.7005 Format and content.
315.7006 Review.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486cc).

SOURCE: 49 FR 13979, Apr. 9, 1984, unless
otherwise noted.

Subpart 315.1—General
Requirements for Negotiation

315.103 Converting from sealed bid-
ding to negotiation procedures.

The chief of the contracting office
has the authority to make the deter-
mination referenced in FAR 15.103.

[51 FR 44294, Dec. 9, 1986]

Subpart 315.4—Solicitation and
Receipt of Proposals and
Quotations

315.402 General.

(i) The principal official responsible
for acquisition (PORA) shall determine
whether to allow the use of facsimile
proposals. If the PORA decides to allow
the use of facsimile proposals, internal
procedures shall be developed, in ac-
cordance with the FAR, to ensure uni-
form processing and control.

[55 FR 13536, Apr. 11, 1990]

315.404 Presolicitation notices and
conferences.

(c) Presolicitation conferences. (1) The
presolicitation conference may only be
used when approved by the chief of the
contracting office.

315.405 Solicitations for information
or planning purposes.

315.405–1 General.
The determination approval required

by FAR 15.405–1 that a solicitation for
information or planning purposes is ap-
propriate shall be made by the chief of
the contracting office.

315.406 Preparing requests for propos-
als (RFP’s) and requests for
quotations (RFQ’s).

(a) The contracting officer is respon-
sible for preparing the RFP with the
assistance of the project officer. The
purpose of the RFP is to convey infor-
mation that prospective offerors need
to prepare a proposal. The RFP in-
cludes the statement of work and the
terms, conditions and provisions that
will form the basis for the final defini-
tive contract. It specifies all the infor-
mation that prospective offerors must
furnish to permit a meaningful and eq-
uitable evaluation of their offers. The
RFP must be clear, complete, accurate,
and consistent with the requirements
of the acquisition so that it provides
all who receive it with the same under-
standing of the requirements. Much of
the information in the RFP is either
derived directly from the request for
contract or is otherwise furnished by
the project officer. Therefore, it is im-
portant that the project officer develop
a meaningful request for contract and
supporting documentation during the
initial presolicitation phase which will
fully satisfy program needs and objec-
tives when included in the RFP (see
subpart 315.70).

(b) Careful drafting of the RFP is
vital to the proper working of the com-
petitive process. The success of the ac-
quisition depends, in large measure, on
how well the work to be performed and
the basic ground rules under which the
competition will be conducted are de-
scribed in the RFP. Particular effort
must be made to develop a comprehen-
sive and accurate statement of work
(see 307.105–3 and FAR 35.007) to pre-
vent ambiguities and to avoid mis-
understandings which might otherwise
surface at later stages of the acquisi-
tion.

(c) Care should be taken to avoid con-
flicting statements in the RFP. Clear
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distinctions must be made as to the
contents and purpose of the statement
of work, the instructions to offerors,
and the evaluation criteria. Briefly:

(1) The statement of work must
clearly specify the work to be done by
the resultant contractor (or, if it is an
R & D acquisition, present a clear
statement of the requirements, see
FAR part 35);

(2) The general, technical, and busi-
ness instructions must delineate all
the essential information prospective
offerors need to know in preparing
their proposals (see 315.406–5(b)); and

(3) The evaluation criteria must
clearly indicate the technical, manage-
ment, personnel, and cost or pricing
factors which are to be the major con-
siderations in selecting the successful
offeror (see 315.406–5(c)).

(d) The RFP must require that pro-
posals be submitted in two parts—a
‘‘Technical Proposal’’ and a ‘‘Business
Proposal.’’ Each part is to be separate
and complete in itself so that evalua-
tion of one may be accomplished inde-
pendently of the other.

(e) The technical and business pro-
posal instructions of the RFP must
provide all the information deemed es-
sential for proper evaluation of the
proposals so that all prospective
offerors are aware of all requirements,
and so that differences in proposals
will reflect each offeror’s individual ap-
proach to the clear and unambiguous
requirements and criteria stated in the
RFP.

(f) The RFP must inform prospective
offerors of all evaluation criteria and
of the relative importance or weight
attached to each criterion. Evaluation
criteria must be described sufficiently
enough in the RFP to inform prospec-
tive offerors of the significant matters
which should be addressed in the pro-
posals. Only the evaluation criteria set
forth in the RFP shall be used in the
evaluation of proposals, and the cri-
teria can only be modified by a formal
amendment to the RFP.

(g) Generally, the RFP will provide
that the technical proposal not contain
any reference to cost. However, re-
source information, such as data con-
cerning labor hours and categories, ma-
terials, subcontracts, travel, computer
time, etc., must be included in the

technical proposal so that the offeror’s
understanding of the scope of work
may be evaluated.

(h) The project officer should be of-
fered the opportunity to review the fi-
nalized RFP before it is printed and re-
leased.

315.406–1 Uniform contract format.

The uniform contract format speci-
fied in FAR 15.406–1 and Table 15–1
shall be used by all contracting activi-
ties of the Department.

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

315.406–2 Part I—The Schedule.

(a) Section A, Solicitation/contract form.
(3) Contracting activities are encour-

aged to use SF 33 for RFPs. In those in-
stances where a contracting activity
believes the SF 33 is not appropriate, a
transmittal letter may be used. How-
ever, it is essential that the transmit-
tal letter contain the pertinent infor-
mation that must be brought to the at-
tention of prospective offerors, so the
information contained in FAR 15.406–
2(a)(3) shall be included in it. The
transmittal letter should also contain
reference to the solicitation provision
‘‘Late Submissions, Modifications, and
Withdrawals of Proposals or
Quotations’’ and stress the importance
of timeliness. The last paragraph of the
transmittal letter should provide the
name and complete telephone number
of a contract specialist who can pro-
vide information concerning the solici-
tation.

[49 FR 13979, Apr. 9, 1984, as amended 54 FR
24343, June 7, 1989]

315.406–3 Part II—Contract clauses.

Section I, Contract clauses.
This section should contain all the

pertinent contract clauses applicable
to the acquisition, to include those
contained in the general provisions,
any additions or modifications to the
general provisions, and special con-
tract clauses (see part 352—Solicitation
Provisions and Contract Clauses).
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315.406–5 Part IV—Representations
and instructions.

(a) Section K, Representations, certifi-
cations, and other statements of offerors
or quoters.

(1) This section shall begin with the
following statements and continue
with the applicable representations and
certifications:

To Be Completed by the Offeror: (The Rep-
resentations and Certifications must be exe-
cuted by an individual authorized to bind the
offeror.)

The offeror makes the following Represen-
tations and Certifications as part of its pro-
posal (check or complete all appropriate
boxes or blanks on the following pages).
Name of offeror llll

RFP No. lll

Signature of authorized individual llll

Date lll

Type name of authorized individual llll

NOTE: The penalty for making false state-
ments in offers is prescribed in 18 U.S.C. 1001.

(2) The contracting officer shall in-
sert in all solicitations the representa-
tions and certifications at—

(i) FAR 52.203–2, Certificate of Inde-
pendent Price Determination;

(ii) FAR 52.203–4, Contingent Fee
Representation and Agreement;

(iii) FAR 52.204–3, Taxpayer Identi-
fication;

(iv) FAR 52.209–5, Certification Re-
garding Debarment, Suspension, Pro-
posed Debarment, and Other Respon-
sibility Matters;

(v) FAR 52.215–6, Type of Business Or-
ganization;

(vi) FAR 52.215–20, Place of Perform-
ance;

(vii) FAR 52.219–1, Small Business
Concern Representation;

(viii) FAR 52.219–2, Small Disadvan-
taged Business Concern Representa-
tion;

(ix) FAR 52.219–3, Women-Owned
Small Business Representation;

(x) FAR 52.222–19, Walsh-Healy Public
Contracts Act Representation;

(xi) FAR 52.222–21, Certification of
Nonsegregated Facilities;

(xii) FAR 52.222–22, Previous Con-
tracts and Compliance Reports;

(xiii) FAR 52.222–25, Affirmative Ac-
tion Compliance;

(xiv) FAR 52.223–1, Clean Air and
Water Certification;

(xv) FAR 52.223–5, Certification Re-
garding a Drug-Free Workplace;

(xvi) FAR 52.225–1, Buy American
Certification;

(xvii) FAR 52.225–12, Notice of Re-
strictions on Contracting With Sanc-
tioned Persons;

(xviii) FAR 52.230–2, Cost Accounting
Standards Notices and Certification
(Nondefense); and

(xix) FAR 15.804–4, Certificate of Cur-
rent Cost or Pricing Data; and

NOTE: The following paragraph shall be in-
serted between the title and text of this cer-
tificate:

(When a certificate of cost or pricing data
is required to be submitted in accordance
with Federal Acquisition Regulation (FAR)
15.804–4, the Contracting Officer will request
that the offeror complete, execute, and sub-
mit to the Contracting Officer a certification
in the format shown in the following Certifi-
cate of Current Cost or Pricing Data. The
certification shall be submitted only at the
time negotiations are concluded. Offerors
should complete the certificate set forth
below and return it when requested by the
Contracting Officer.)

(xx) 352.215–71, Employer’s Identifica-
tion Number.

(b) Section L, Instructions, conditions,
and notices to offerors and quoters. This
section shall be comprised of the gen-
eral instructions, technical proposal
instructions, and business proposal in-
structions, as well as pertinent solici-
tation provisions (see FAR 15.407).

(1) General instructions.
(i) The general instructions provide

basic guidance to prospective offerors
that informs them of what is required
in the preparation and submission of
proposals. The general instructions
must include the following statements
and any instructions pertinent to the
individual acquisition and applicable
requirements of the OPDIV, agency, or
regional office.

GENERAL INSTRUCTIONS

The following instructions establish the
acceptable minimum requirements for the
format and content of proposals:

Your special attention is directed to the
requirements for technical and business pro-
posals to be submitted in accordance with
these instructions.

Any resultant contract shall include the
general provisions applicable to the selected
offeror’s organization and type of contract
awarded. Copies of general provisions may be
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obtained by contacting the contracting offi-
cer. Any additional clauses required by pub-
lic law, executive order, or acquisition regu-
lations, in effect at the time of execution of
the proposed contract, will be included.

The proposal must be prepared in two
parts: a ‘‘Technical Proposal’’ and a ‘‘Busi-
ness Proposal.’’ Each of the parts shall be
separate and complete in itself so that eval-
uation of one may be accomplished independ-
ently of evaluation of the other. The tech-
nical proposal must not contain reference to
cost; however, resource information, such as
data concerning labor hours and categories,
materials, subcontracts, etc., must be con-
tained in the technical proposal so that your
understanding of the scope of the work may
be evaluated. It must disclose your technical
approach in sufficient detail to provide a
clear and concise presentation that includes,
but is not limited to, the requirements of the
technical proposal instructions.

The proposal must be signed by an official
authorized to bind your organization. (Num-
ber) copies of your technical proposal and
(number) copies of your business proposal
must be submitted to: (Insert complete ad-
dress indicating where the proposal is to be
sent and how it is to be marked. Provide
similar information for hand-delivered pro-
posals.)

You may, at your discretion, submit alter-
nate proposals, or proposals which deviate
from the requirements; provided, that you
also submit a proposal for performance of
the work as specified in the statement of
work. These proposals may be considered if
overall performance would be improved or
not compromised, and if they are in the best
interest of the Government. Alternate pro-
posals, or deviations from any requirements
of this RFP, must be clearly identified.

The Government will evaluate proposals in
accordance with the evaluation criteria set
forth in Section M of this request for propos-
als.

It is understood that your proposal will be-
come part of the official contract file.

The RFP does not commit the Government
to pay any cost for the preparation and sub-
mission of a proposal. In addition, the Con-
tracting Officer is the only individual who
can legally commit the Government to the
expenditure of public funds in connection
with this proposed acquisition.

(ii) Include either of the following in
the General Instructions if prospective
offerors are to be informed of the Gov-
ernment’s estimate of the level of ef-
fort necessary to accomplish the re-
quirement:

The Government considers the level of ef-
fort to perform the resultant contract should
take the following staff-hours: (insert a
breakdown of the Government’s staff-hour

estimates by categories). These estimates
are furnished for the offeror’s information
only and are not to be considered restrictive
for proposal purposes; or

To assist you in the preparation of your
proposal, the Government considers the ef-
fort to perform this contract to be approxi-
mately (insert the total number) staff-hours.
This number is furnished for the offeror’s in-
formation only and is not considered restric-
tive for proposal purposes.

NOTE: The first paragraph should only be
used for term (e.g. level of effort task order),
rather than completion type, contracts.)

(iii) If the proposed contract will in-
volve performance or services on a
Government installation, insert the
following in the General Instructions:

Offerors are urged and expected to inspect
the site where services are to be performed
and to satisfy themselves as to all general
and local conditions that may affect the cost
of performance of the contract, to the extent
such information is reasonably obtainable.
In no event will failure to inspect the site
constitute grounds for claims by the con-
tractor after the award of a contract.

(iv) If reference material is to be pro-
vided for use in preparation of propos-
als, insert either of the following:

To assist offerors in preparing their pro-
posals, reference material consisting of (in-
sert title or description of publications, spec-
ifications, drawings, reports, or other docu-
mentation being made available as reference
material) will be available for inspection at
(insert name and address of building and
room number).

Offerors are expected to examine all ref-
erence material prior to preparation and sub-
mission of their proposals. Failure to do so
will be at the offeror’s risk; or

To assist offerors in preparing their pro-
posals, reference material consisting of (in-
sert title or description of publications, spec-
ifications, drawings, reports, or other docu-
mentation being furnished as reference ma-
terial) is enclosed. Offerors are expected to
examine all reference material prior to prep-
aration and submission of their proposal.
Failure to do so will be at the offeror’s risk.

(v) If the reference material being
provided is to be returned to the Gov-
ernment, include the following state-
ment:

All reference material furnished hereunder
shall be returned within (insert number)
days after the submission of proposals to (in-
sert name and address of building and room
number).
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(vi) If an incentive type contract is
being considered, a notice to the offer-
or of the Government’s desire as to use
of incentives considered applicable, ob-
jectives of the incentive performance
goals, schedules, milestones, critical
delivery parameters, and similar infor-
mation must be included.

(2) Technical proposal instructions.
(i) The technical proposal instruc-

tions should clearly and concisely de-
scribe the information prospective
offerors must provide in their technical
proposals. The instructions should ad-
dress the need for submission of a de-
tailed work plan indicating how each
aspect of the statement of work is to
be accomplished, a discussion of how
the work is to be organized, staffed,
and managed, and statements of the
qualifications and experience of the
prospective offeror and its key person-
nel.

(ii) The technical proposal instruc-
tions must be specific enough to con-
vey the information the program office
will require from offerors to allow the
technical proposal evaluators to deter-
mine whether a proposal is acceptable.
Therefore, it is essential that the in-
structions are written to elicit the in-
formation necessary to fully address
all the elements of the work plan with
particular emphasis on the evaluation
criteria, so that evaluators may read-
ily evaluate each offer in the pertinent
areas. The instructions should not re-
quire the submission of excessive infor-
mation since this will complicate the
evaluation process and could cause un-
necessary proposal preparation costs
for offerors.

(iii) The technical proposal instruc-
tions should require that technical pro-
posals be prepared in a specified format
to facilitate evaluation. A uniform for-
mat will minimize evaluators’ efforts
and should minimize the amount of ex-
traneous and voluminous material
sometimes included in proposals.

(iv) Since specific instructions must
be developed to suit the needs of the in-
dividual acquisition, detailed guidance
concerning the contents of the tech-
nical proposal instructions is not pre-
sented here. However, the following
represents a sampling of general state-
ments which may be helpful in the
preparation of the instructions:

TECHNICAL PROPOSAL INSTRUCTIONS

Proposals which merely offer to conduct a
program in accordance with the require-
ments of the Government’s scope of work
will not be eligible for award. You must sub-
mit an explanation of the proposed technical
approach in conjunction with the tasks to be
performed in achieving the project objec-
tives.

A detailed work plan must be submitted
indicating how each aspect of the statement
of work is to be accomplished. Your tech-
nical approach should be in as much detail as
you consider necessary to fully explain your
proposed technical approach or method. The
technical proposal should reflect a clear un-
derstanding of the nature of the work being
undertaken.

The technical proposal must include infor-
mation on how the project is to be organized,
staffed, and managed. Information should be
provided which will demonstrate your under-
standing and management of important
events or tasks. You must explain how the
management and coordination of consultant
and/or subcontractor efforts will be accom-
plished.

The technical proposal must include a list
of names and proposed duties of the profes-
sional personnel, consultants, and key sub-
contractor employees assigned to the
project. Their résumés should be included
and should contain information on edu-
cation, background, recent experience, and
specific scientific or technical accomplish-
ments. The approximate percentage of time
each individual will be available for this
project must be included. The proposed staff
hours for each of the above individuals
should be allocated against each task or
subtask for the project.

The technical proposal must provide the
general background, experience, and quali-
fications of the organization. Similar or re-
lated contracts, subcontracts, or grants
should be included and contain the name of
the customer, contract or grant number, dol-
lar amount, time of performance, and the
names and telephone numbers of the project
officer and contracting/grants officer.

The technical proposal must contain a dis-
cussion of present or proposed facilities and
equipment which will be used in the perform-
ance of the contract.

The technical proposal must be prepared
and submitted in the following format:

(Provide the required format.)

(3) Business proposal instructions.
Business proposal instructions consist
of cost and pricing data and adminis-
trative and management data.

(i) Cost and pricing data. Prospective
offerors must be informed in the busi-
ness proposal instruction that they are
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required to submit cost or pricing in-
formation in sufficient detail to allow
a complete cost analysis. (See FAR
15.804 for requirements on cost or pric-
ing data.) Categories and amounts of
labor, materials, travel, computer
time, overhead and other costs should
be requested. Prospective offerors are
to be provided Standard Form 1411,
Contract Pricing Proposal Cover Sheet,
for use in preparing the cost of pricing
data, and are to be told to submit, as a
minimum, cost proposals fully sup-
ported by cost and pricing data ade-
quate to establish the reasonableness
of the proposed amount. Prospective
offerors are to comply with the in-
struction on the SF 1411 and fill in or
check the appropriate boxes. In addi-
tion, they should be informed to
itemize the cost for individual ele-
ments, each as analytical studies, re-
ports, etc., and the estimated cost of
each phase or segment of the offered
performance.

(ii) Administrative and management
data.

(A) The business proposal instruc-
tions must be written so that the con-
tracting officer receives adequate in-
formation to evaluate each offeror’s
management capability and to deter-
mine whether each offeror is respon-
sible. Therefore, under this section, in-
formation should be requested to allow
the contracting officer to assess the
following factors as they apply to the
instant acquisition:

(1) The offeror’s financial capability;
(2) The offeror’s capability to meet

delivery or performance schedules;
(3) The offeror’s record of past per-

formance;
(4) The offeror’s record of business in-

tegrity;
(5) The offerors’s possession of nec-

essary organization, experience, and
technical skills, or the ability to ob-
tain them;

(6) The offeror’s possession of re-
quired facilities; and

(7) Any other special consideration
involved in the instant acquisition.
In some cases, these factors may dupli-
cate evaluation criteria and may be
adequately addressed in the technical
proposal instructions. However, the
contracting officer must ensure that
they are covered in both the business

proposal instructions and the technical
proposal instructions.

(B) The contracting officer may de-
termine that other administrative data
in the form of additional business or
cost information is necessary. Some
examples of additional information in-
clude:

(1) A copy of the current agreement
on indirect cost rates;

(2) A copy of the most recent finan-
cial statements;

(3) A discussion on the extent of pro-
posed subcontracting with small and
disadvantaged business enterprises;

(4) A request for pricing or cost
breakdown tailored to the instant ac-
quisition to provide information for a
more thorough and complete cost anal-
ysis; and

(5) A request for explicit instructions
on pricing of options and individual
line items.
However, care should be taken to re-
quest additional information only
when necessary, to prevent excessive
proposal preparation costs for offerors.

(C) The following are required state-
ments which must be included in the
RFP.

Your proposal must stipulate that it is
predicated upon all the terms and conditions
of this RFP. In addition, it must contain a
statement to the effect that it is firm for a
period of at least (insert number) days from
the date of receipt by the Government.

It is HHS policy that contractors provide
all equipment and facilities necessary for
performance of contracts; however, in some
instances, an exception may be granted to
furnish Government-owned property or to
authorize purchase with contract funds. If
additional equipment must be acquired, you
must include in your proposal the descrip-
tion and estimated cost of each item, and
whether you propose to furnish the item
with your own funds.

You must identify all Government-owned
property in your possession and all property
acquired from Federal funds, to which you
have title, that is proposed to be used in the
performance of the prospective contract.

The management and control of Govern-
ment property must be in accordance with
HHS Publication (OS) 686 entitled, ‘‘Contrac-
tor’s Guide for Control of Government Prop-
erty (1990),’’ a copy of which will be provided
upon request.

(c) Section M, Evaluation factors for
award—(1) General. (i) The evaluation
criteria must be developed by the
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project officer and submitted to the
contracting officer in the request for
contract (RFC) for inclusion in the
RFP. Development of these criteria
and the assignment of the relative im-
portance or weight to each criterion re-
quire the exercise of judgment on a
case-by-case basis because they must
be tailored to the requirements of the
individual acquisition. Since the cri-
teria will serve as a standard against
which all proposals will be evaluated,
it is imperative that they be chosen
carefully to emphasize those factors
considered to be critical in the selec-
tion of a contractor.

(ii) The finalized evaluation criteria
and indications of their relative impor-
tance or weights, as included in the
RFP, cannot be changed except by a
formal amendment to the RFP issued
by the contracting officer. No factors
other than those set forth in the RFP
shall be used in the evaluation of pro-
posals.

(2) Review of evaluation criteria. (i)
The evaluation criteria should be re-
viewed by the contracting officer in
terms of the work statement. This re-
view is not intended to dictate to the
program office or project officer, but
rather to ensure that the evaluation
criteria are clear, concise, and fair so
that all potential offerors are fully
aware of the bases for proposal evalua-
tion and are given an equal oppor-
tunity to compete.

(ii) The project officer and the con-
tracting officer should then review the
evaluation criteria together to ascer-
tain the following:

(A) The criteria are described in suf-
ficient detail to provide the offerors
(and evaluators) with a total under-
standing of the factors to be involved
in the evaluation process;

(B) The criteria address the key pro-
grammatic concerns which the offerors
must be aware of in preparing propos-
als;

(C) The criteria are specifically appli-
cable to the instant acquisition and are
not merely restatements of criteria
from previous acquisitions which are
not relevant to this acquisition; and

(D) The criteria are selected to rep-
resent only the significant areas of im-
portance which must be emphasized
rather than a multitude of factors. (All

criteria tend to lose importance if too
many are included. Using too many cri-
teria will prove as detrimental as using
too few.)

(3) Examples of topics that form a basis
for evaluation criteria. Typical examples
of topics that form a basis for the de-
velopment of evaluation criteria are
listed in the following paragraphs.
These examples are intended to assist
in the development of actual evalua-
tion criteria for a specific acquisition
and should only be used if they are ap-
plicable to that acquisition. They are
not to be construed as actual examples
of evaluation criteria to be included in
the RFP.

(i) Understanding of the problem and
statement of work;

(ii) Method of accomplishing the ob-
jectives and intent of the statement of
work;

(iii) Soundness of the scientific or
technical approach for executing the
requirements of the statement of work
(to include, when applicable, prelimi-
nary layouts, sketches, diagrams,
other graphic representations, calcula-
tions, curves, and other data necessary
for presentation, substantiation, jus-
tification, or understanding of the ap-
proach);

(iv) Special technical factors, such as
experience or pertinent novel ideas in
the specific branch of science or tech-
nology involved;

(v) Feasibility and/or practicality of
successfully accomplishing the require-
ments (to include a statement and dis-
cussion of anticipated major difficul-
ties and problem areas and rec-
ommended approaches for their resolu-
tion);

(vi) Availability of required special
research, test, and other equipment or
facilities;

(vii) Managerial capability (ability to
achieve delivery or performance re-
quirements as demonstrated by the
proposed use of management and other
personnel resources, and to success-
fully manage the project, including
subcontractor and/or consultant ef-
forts, if applicable, as evidenced by the
management plan and demonstrated by
previouis experience).

(viii) Availability, qualifications, ex-
perience, education, and competence of
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professional, technical, and other per-
sonnel, to include proposed subcontrac-
tors and consultants (as evidenced by
resumes, endorsements, and expla-
nations of previous efforts); and

(ix) Soundness of the proposed staff
time or labor hours, propriety of per-
sonnel classifications (professional,
technical, others), necessity for type
and quantity of material and facilities
proposed, validity of proposed sub-
contracting, and necessity of proposed
travel.

(4) Relative importance or weight.
(i) A statement or indication of the

relative importance or weight must be
assigned to each evaluation criterion
to inform prospective offerors (and
evaluators) of the specific significance
of each criterion in comparsion to the
other criteria. Similarly, if a criterion
is subdivided into parts, each of the
parts must be assigned a statement or
indication of the relative importance
or weight.

(ii) The two principal methods used
to indicate the relative importance or
weight are the numerical score and ad-
jective description. The Department
does not prescribe a single method for
determining the relative importance or
weight, but recommends the use of the
numerical score method because it is
more precise and informative. How-
ever, it is recognized that in some in-
stances the use of the adjective de-
scription method be more appropriate
and, hence, may be used when that de-
termination is made.

(iii) Cost or price is not generally in-
cluded as one of the evaluation criteria
and is not assigned an indication of rel-
ative importance or weight. However, a
statement must be included in the RFP
to reflect the relationship of cost or
price in comparison to the other cri-
teria. The contracting officer must en-
sure that this statement accurately re-
flects the appropriate balance between
cost or price and the technical factors.
The contracting officer and project of-
ficer should work together in arriving
at the final determination regarding
the relationship. The following are ex-
amples of statements that may be used
to reflect this relationship. However,
since these examples represent only
the two extremes and the middle posi-
tion, another statement may be devel-

oped to reflect the relationship which
applies to the instant acquisition.

(A) You are advised that paramount
consideration shall be given to the
evaluation of technical proposals rath-
er then cost or price.

(B) You are advised that paramount
consideration shall be given to cost or
price rather than the evaluation of
technical proposals.

(C) You are advised that the evalua-
tion of technical proposals and cost or
price are of approximately equal value.

[49 FR 13979, Apr. 9, 1984; 49 FR 36110, Sept.
14, 1984, as amended at 53 FR 43207, Oct. 26,
1988; 54 FR 24343, June 7, 1989; 54 FR 43966,
Oct. 30, 1989; 56 FR 47003, Sept. 17, 1991]

315.407 Solicitation provisions.

(c)(2) The referenced provision (FAR
52.215–6, Type of Business Organization)
is a representation, has been included
under Section K (see 315.406–5(a)(2)(iii)),
and need not be restated again.

(8) The provision at 352.215–12 shall be
used in place of that specified at FAR
52.215–12.

(g) The referenced provision (FAR
52.215–20, Place of Performance) is to be
considered a certification and is in-
cluded under section K (see 315.406–
5(a)(2)(iv)); it need not be restated
again.

(n) The contracting officer shall in-
sert the provision at FAR § 52.233–2,
Service of Protest, in solicitations as
required by FAR 33.106(a).

[49 FR 13979, Apr. 9, 1984, as amended at 54
FR 43966, Oct. 30, 1989; 57 FR 11690, Apr. 7,
1992]

315.408 Issuing solicitations.

The minimum proposal preparation
or response time between the date of
distribution of a RFP and the date set
for receipt of proposals shall not be less
than 30 calendar days.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 43208, Oct. 26, 1988]

315.409 Pre-proposal conferences.

If a pre-proposal conference is to be
held, the provision at 352.215–72 shall be
included in the solicitation.
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315.410 Amendment of solicitations be-
fore closing date.

For additional information on
amendments to solicitations, see FAR
15.606.

315.413 Disclosure and use of informa-
tion before award.

315.413–1 Alternate I.
The Department shall not use Alter-

nate I procedures.

315.413–2 Alternate II.
The Department shall use the Alter-

nate II procedures as modified in this
subsection and shall use the provision
at 352.215–12, Restriction on Disclosure
and Use of Data, rather than the simi-
lar provision at FAR 15.215–12 (see
315.407(c)(8)). Any reference in the FAR
to the provision at FAR 52.215–12 shall
apply to the provision at 352.215–12.

(b) The term data, as used in this sec-
tion and in 352.215–12, refers to trade se-
crets, business data, and technical
data. Trade secrets, within the mean-
ing of 18 U.S.C. 1905, include, for exam-
ple, processes, formulas, and chemical
compositions. Business data includes,
for example, commercial information,
financial information, and cost and
pricing data. Technical data includes,
for example, plans, designs, sugges-
tions, improvements and concepts.
The Department recognizes that re-
quests for proposals may require the
offeror, including its prospective sub-
contractor(s), if any, to submit data
which the offeror does not want used or
disclosed for any purpose other than
for evaluation of the proposal. Each
proposal containing data which the of-
feror desires to restrict must be
marked on the cover sheet by the offer-
or with the legend set forth at 352.215–
12. Proposals, or portions of proposals,
so marked shall be handled in accord-
ance with the provisions of the legend.

(c) Contracting officers receiving pro-
posals which contain restrictive state-
ments or legends not conforming to the
referenced provision at 352.215–12 must
carefully evaluate the form and sub-
stance of the restriction before making
a determination to reject the proposal.
Deviations in form which do not com-
promise the Government’s rights may
be accepted if approved by the activi-

ty’s FOI official and the Office of Gen-
eral Counsel, Business and Administra-
tive Law Division.

(e) The Government notice shown in
FAR 15.413–2(e) shall be used by this
Department and is to be placed on the
cover sheet of each proposal or
quotation upon its receipt. The Gov-
ernment notice shall be completed by
adding the following to the end of the
last sentence: ‘‘HHSAR paragraph
315.608–72.’’

(f) The Department sometimes finds
it necessary (and in some instances is
required by law) to seek evaluation of
proposals outside the Department (see
315.608(d)(6)). All conditions required by
FAR 15.413–2(f) have been met and are
covered in 315.608–72, Procedures for
handling and disclosing proposals. In
regard to item (f)(1) of FAR 15.413–2,
the Department has found that the pro-
cedure stated in the first sentence of
paragraph 315.608–72 is best and consid-
ers it in compliance with the FAR re-
quirement.

(g) See subpart 324.2 for detailed pro-
cedures concerning FOIA requests.

[49 FR 13979, Apr. 9, 1984; 49 FR 36110, Sept.
14, 1984, as amended at 51 FR 44294, Dec. 9,
1986]

315.470 Review of RFP.
The principal official responsible for

acquisition shall establish procedures
to ensure that an independent review
of the RFP is made between the time
the synopsis is sent to the Commerce
Business Daily announcing the avail-
ability of the RFP and the release date
of the RFP. The individual selected to
conduct the review must possess the
acquisition knowledge necessary to
readily ascertain whether the RFP con-
tains the required information to be in
conformance with all laws, regulations,
and internal procedures and instruc-
tions. The individual selected to con-
duct the review must be a person other
than the preparer of the RFP.

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

315.471 Annual submission of rep-
resentations and certifications.

Each Principal Official Responsible
for Acquisition (PORA) shall determine
whether to allow the use of the annual
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submission of representations and cer-
tifications by offerors. If allowed, the
provisions of FAR 14.213 shall be fol-
lowed.

[55 FR 13536, Apr. 11, 1990]

Subpart 315.5—Unsolicited
Proposals

315.505 Content of unsolicited propos-
als.

(d) Certification by offeror—To en-
sure against contacts between Depart-
ment employees and prospective
offerors which would exceed the limits
of advance guidance set forth in FAR
15.504 resulting in an unfair advantage
to an offeror, the principal official re-
sponsible for acquisition (or designee)
shall ensure that the following certifi-
cation is furnished to the prospective
offeror and the executed certification
is included as part of the resultant un-
solicited proposal:

UNSOLICITED PROPOSAL CERTIFICATION BY
OFFEROR

This is to certify, to the best of my knowl-
edge and belief, that:

a. This proposal has not been prepared
under Government supervision.

b. The methods and approaches stated in
the proposal were developed by this offeror.

c. Any contact with employees of the De-
partment of Health and Human Services has
been within the limits of appropriate ad-
vance guidance set forth in FAR 15.504.

d. No prior commitments were received
from departmental employees regarding ac-
ceptance of this proposal.
Date: llllllllllllllllllll
Organization: llllllllllllllll
Name: llllllllllllllllllll
Title: llllllllllllllllllll

(This certification shall be signed by a re-
sponsible official of the proposing organiza-
tion or a person authorized to contractually
obligate the organization.)

315.506 Agency procedures.
(a) The principal official responsible

for acquisition is responsible for estab-
lishing procedures to comply with FAR
15.506(a).

(b) The principal official responsible
for acquisition or his/her designee shall
be the point of contact for coordinating
the receipt and handling of unsolicited
proposals. Contacts made outside the
contracting activity shall be promptly
coordinated with the principal official

responsible for acquisition or the des-
ignee.

315.506–1 Receipt and initial review.
(d) An unsolicited proposal shall not

be refused consideration merely be-
cause it was initially submitted as a
grant application. However, contracts
shall not be awarded on the basis of un-
solicited proposals which have been re-
jected for grant support on the ground
that they lack scientific merit.

315.509 Limited use of data.
The legend, Use and Disclosure of

Data, prescribed in FAR 15.509(a) is to
be used by the offeror to restrict the
use of data for evaluation purposes
only. However, data contained within
the unsolicited proposal may have to
be disclosed as a result of a request
submitted pursuant to the Freedom of
Information Act. Because of this possi-
bility, the following notice shall be fur-
nished to all prospective offerors of un-
solicited proposals whenever the legend
is provided in accordance with FAR
15.504(b)(7):

The Government will attempt to comply
with the ‘‘Use and Disclosure of Data’’ leg-
end. However, the Government may not be
able to withhold a record (data, document,
etc.) nor deny access to a record requested
by an individual (the public) when an obliga-
tion is imposed on the Government under the
Freedom of Information Act, 5 U.S.C. 552, as
amended. The Government’s determination
to withhold or disclose a record will be based
upon the particular circumstances involving
the record in question and whether the
record may be exempted from disclosure
under the Freedom of Information Act.
Records which the offeror considers to be
trade secrets and commercial or financial in-
formation and privileged or confidential
must be identified by the offeror as indicated
in the referenced legend.

Subpart 315.6—Source Selection

315.602 Applicability.
(b) This subpart does not apply to

contracts for architect-engineer serv-
ices or contracts awarded to the Small
Business Administration under section
8(a) of the Small Business Act.

315.604 Responsibilities.
(d) Personnel participating in the

evaluation process must not discuss or
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reveal information concerning the
evaluations except to an individual
participating in the same evaluation
proceedings, and then only to the ex-
tent that the information is required in
connection with the proceedings. Di-
vulging information during the evalua-
tion, selection, and negotiation phases
of the acquisition to offerors or to per-
sonnel not having a need to know could
jeopardize the resultant award. There-
fore, the contracting officer must in-
struct personnel participating in the
evaluations to observe these restric-
tions and insure that all personnel un-
derstand that unauthorized disclosure
of information, no matter how inno-
cent, could compromise the acquisition
process and is prohibited.

(e) Only the contracting officer or
his/her authorized representative with-
in the contracting office shall conduct
discussions with offerors relative to
any aspect of the acquisition.

315.605 Evaluation factors.

(e) The evaluation criteria included
in the solicitation serve as the stand-
ard against which all proposals are
evaluated. Prospective offerors rely
upon the evaluation criteria in the so-
licitation in developing proposals, and
they must be assured that the evalua-
tion is conducted in accordance with
those criteria. All personnel involved
in the evaluation process must make
sure that the evaluation criteria con-
tained in the solicitation are the only
criteria used in conducting the evalua-
tion. See FAR 15.406–5(c) and 315.406–
5(c) for detailed guidance on evaluation
criteria.

315.607 Disclosure of mistakes before
award.

(a) The contracting officer shall re-
quire that offerors’ clarifications are in
writing.

(c)(3) The chief of the contracting of-
fice is authorized to make the written
determination permitting a correction
of a mistake in a proposal.

315.608 Proposal evaluation.

(a)(1) Cost of price evaluation. (See
315.608–77.)

(2) Technical evaluation. (See 315.608–
75 and 76.)

(b) The determination required by
FAR 15.608(b) shall be made by the
chief of the contracting office.

[50 FR 23130, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985, as amended at 51 FR 44294, Dec.
9, 1986]

315.608–70 Technical evaluation plan.

(a) A technical evaluation plan may
be required by the contracting officer,
at his/her discretion, when an acquisi-
tion is sufficiently complex as to war-
rant a formal plan.

(b) The technical evaluation plan
should include at least the following:

(1) A list of technical evaluation
panel members, their organizations as
well as a list of their major consulting
clients (if applicable), their qualifica-
tions, and curricula vitae (if available);

(2) A justification for using non-Gov-
ernment technical evaluation panel
members. (Justification is not required
if non-Government evaluators will be
used in accordance with standard con-
tracting activity procedures or poli-
cies);

(3) A statement that there is no ap-
parent or actual conflict of interest re-
garding any panel member;

(4) A copy of each rating sheet, ap-
proved by the contracting officer, to be
used to assure consistency with the
evaluation criteria; and

(5) A brief description of the general
evaluation approach.

(c) The technical evaluation plan
must be signed by an official within
the program office in a position at
least one level above the project officer
or in accordance with contracting ac-
tivity procedures.

(d) The technical evaluation plan
should be submitted to the contracting
officer for review and approval before
the solicitation is issued. The contract-
ing officer shall make sure that the
principal factors relating to the eval-
uation are reflected in the evaluation
criteria when conducting the review of
the plan.

[50 FR 23130, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–71 Technical evaluation panel.

(a) General. (1) A technical evaluation
panel is required for all acquisitions
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applicable to this subpart which are ex-
pected to exceed $300,000. The contract-
ing officer has the discretion to require
a technical evaluation panel for acqui-
sitions not exceeding $300,000 based on
the complexity of the acquisition.

(2) The technical evaluation process
requires careful consideration regard-
ing the size, composition, expertise,
and function of the technical evalua-
tion panel. The efforts of the panel can
result in the success or failure of the
acquisition.

(b) Role of the project officer. (1) The
project officer is the contracting offi-
cer’s technical representative for the
acquisition action. The project officer
may be a voting member of the tech-
nical evaluation panel, and may also
serve as the chairperson of the panel,
unless prohibited by law or contracting
activity procedures.

(2) The project officer is responsible
for recommending panel members who
are knowledgeable in the technical as-
pects of the acquisition and who are
competent to identify strengths and
weaknesses of the various proposals.
The program training requirements
specified in 307.170 must be adhered to
when selecting prospective panel mem-
bers.

(3) The project officer shall ensure
that persons possessing expertise and
experience in addressing issues relative
to sex, race, national origin, and handi-
capped discrimination be included as
panel members in acquisitions which
address those issues. The intent is to
balance the composition of the panel so
that qualified and concerned individ-
uals may provide insight to other panel
members regarding ideas and ap-
proaches to be taken in the evaluation
of proposals.

(4) The project officer is to submit
the recommended list of panel mem-
bers to an official within the program
office in a position at least one level
above the project officer or in accord-
ance with contracting activity proce-
dures. This official will review the rec-
ommendations, appoint the panel
members, and select the chairperson.

(5) The project officer shall arrange
for adequate and secure working space
for the panel.

(c) Role of the contracting officer. (1)
The contracting officer is the Depart-

ment’s official representative with del-
egated acquisition authority to enter
into and administer contracts. The
term ‘‘contracting officer,’’ as used in
this subpart, may be the contracting
officer or his/her designated represent-
ative within the contracting office.

(2) The contracting officer shall not
serve as a member of the technical
evaluation panel but should be avail-
able to:

(i) Address the initial meeting of the
technical evaluation panel (see 315.608–
74(c));

(ii) Provide assistance to the eval-
uators as required; and

(iii) Ensure that the scores ade-
quately reflect the written technical
evaluation report comments (see
315.608–76).

(d) Conflicts of interest. (1) If a panel
member has an actual or apparent con-
flict of interest related to a proposal
under evaluation, he/she shall be re-
moved from the panel and replaced
with another evaluator. If a suitable
replacement is not available, the panel
shall perform the review without a re-
placement.

(2) For the purposes of this subpart,
conflicts of interest are defined in the
Department’s Standards of Conduct set
forth in 45 CFR part 73 which incor-
porates 5 CFR part 737, Post Employ-
ment Conflict of Interest. The Stand-
ards of Conduct shall be applicable to
both in-house personnel and outside
evaluators serving on the technical
evaluation panel.

(e) Continuity of evaluation process. (1)
The technical evaluation panel is re-
sponsible for evaluating the original
proposals, making recommendations to
the chairperson regarding clarifica-
tions and deficiencies of proposals, and,
if required by the contracting officer,
assisting the contracting officer during
discussions and negotiations, and re-
viewing supplemental, revised and/or
‘‘best and final’’ offers. To the extent
possible, the same evaluators should be
available throughout the entire evalua-
tion and selection process to ensure
continuity and consistency in the
treatment of proposals. The following
are examples of circumstances when it
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would not be necessary for the tech-
nical evaluation panel to evaluate re-
vised proposals submitted during the
acquisition:

(i) The answers to questions do not
have a substantial impact on the pro-
posal (see 315.609(i));

(ii) The ‘‘best and final’’ offers are
not materially different from the origi-
nal proposals; or

(iii) The rankings of the offerors are
not affected because the revisions to
the proposals are relatively minor.

(2) The chairperson, with the concur-
rence of the contracting officer, may
decide not to have the panel evaluate
the revised proposals. Whenever this
decision is made, it must be fully docu-
mented by the chairperson and ap-
proved by the contracting officer.

(3) When technical evaluation panel
meetings are considered necessary by
the contracting officer, the attendance
of evaluators is mandatory. When the
chairperson determines that an eval-
uator’s failure to attend the meetings
is prejudicial to the evaluation, the
chairperson shall replace the individ-
ual after discussing the situation with
the contracting officer and obtaining
his/her concurrence and the approval of
the program official responsible for ap-
pointing the panel members (see
315.608–71(b)(4)).

(4) Whenever continuity of the eval-
uation process is not possible, and ei-
ther new evaluators are selected or a
reduced panel is decided upon, each
proposal which is being reviewed at
any stage of the acquisition shall be re-
viewed at that stage by all members of
the revised panel unless it is imprac-
tical to do so because of the receipt of
an unusually large number of propos-
als.

(f) Use of outside evaluators. (1) The
technical evaluation panel shall be
composed of Government employees
except when outside evaluators possess
a required expertise which is not avail-
able within the Government, or as re-
quired by law.

(2) The National Institutes of Health
(NIH) and the Alcohol, Drug Abuse, and
Mental Health Administration
(ADAMHA) are required to have a peer
review of research and development
contracts in accordance with Pub. L.
(Pub. L.) 93–352 as amended by Pub. L.

94–63; 42 U.S.C. 289 1–4. This legislation
requires peer review of projects and
proposals, and not more than one-
fourth of the members of a peer review
group may be officers or employees of
the United States. NIH and ADAMHA
are therefore exempt from the provi-
sions of 315.608–71 to the extent that 42
U.S.C. 289 1–4 applies.

[50 FR 23130, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985, as amended at 53 FR 15563, May
2, 1988]

315.608–72 Procedures for handling
and disclosing proposals.

(a) The procedures and notice speci-
fied in FAR 15.413–2 and 315.413–2 shall
be used in handling solicited proposals
and for disclosing proposals outside the
Government for evaluation purposes.
(For unsolicited proposals, see FAR
15.509 and 315.509.)

(b) Decisions to disclose proposals
outside the Government for evaluation
purposes shall be made by the chief of-
ficial having programmatic respon-
sibility for the acquisition, after con-
sultation with the contracting officer
and in accordance with operating divi-
sion procedures. The decision to dis-
close either a solicited or unsolicited
proposal outside the Government for
the purpose of obtaining an evaluation
shall take into consideration the avoid-
ance of organizational conflicts of in-
terest and any competitive relation-
ship between the submitter of the pro-
posal and the prospective evaluator(s).

(c) When it is determined to disclose
a solicited proposal outside the Gov-
ernment for evaluation purposes, the
following or similar conditions shall be
included in the written agreement with
the evaluator(s) prior to disclosure (see
FAR 15.413–2(f) and 315.413–2(f)). Also, a
review must be made to ensure that
the notice required by FAR 15.413–2(e)
is affixed to the proposal before it is
disclosed to the evaluator(s).

CONDITIONS FOR EVALUATING PROPOSALS

The evaluator agrees to use the data (trade
secrets, business data, and technical data)
contained in the proposal only for evaluation
purposes.

This requirement does not apply to data
obtained from another source without re-
striction.
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Any notice or legend placed on the pro-
posal by either the Department or the sub-
mitter of the proposal shall be applied to any
reproduction or abstract provided to the
evaluator or made by the evaluator. Upon
completion of the evaluation, the evaluator
shall return the Government-furnished copy
of the proposal or abstract, and all copies
thereof, to the Departmental office which
initially furnished the proposal for evalua-
tion.

Unless authorized by the Department’s ini-
tiating office, the evaluator shall not con-
tact the submitter of the proposal concern-
ing any apsects of its contents.

The evaluator will be obligated to obtain
commitments from its employees and sub-
contractors, if any, in order to effect the
purposes of these conditions.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–73 Receipt of proposals.
(a) After the closing date set by the

solicitation for the receipt of propos-
als, the contracting officer will use a
transmittal memorandum to forward
the technical proposals to the project
officer or chairperson for evaluation.
The business proposals will be retained
by the contracting officer for evalua-
tion (see 315.608–77).

(b) The transmittal memorandum to
the chairperson shall include at least
the following:

(1) A list of the names of the organi-
zations submitting proposals;

(2) A reference to 315.604(d) on the
need to preserve the integrity of the
source selection process;

(3) A requirement for a technical
evaluation report in accordance with
315.608–76; and

(4) The establishment of a date for re-
ceipt of the technical evaluation re-
port.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–74 Convening the technical
evaluation panel.

(a) Normally, the technical evalua-
tion panel will convene to evaluate the
proposals. However, there may be situ-
ations when the contracting officer de-
termines that it is not feasible for the
panel to convene. Whenever this deci-
sion is made, care must be taken to as-
sure that the technical review is close-
ly monitored to produce acceptable re-
sults.

(b) When a panel is convened, the
chairperson is responsible for the con-
trol of the technical proposals provided
to him/her by the contracting officer
for use during the evaluation process.
The chairperson will generally distrib-
ute the technical proposals at the ini-
tial panel meeting and will establish
procedures for securing the proposals
whenever they are not being evaluated
to insure their confidentiality. After
the evaluation is complete, all propos-
als must be returned to the contracting
officer, destroyed or filed in an appro-
priate manner to maintain the con-
fidential nature of the data.

(c) The contracting officer shall ad-
dress the initial meeting of the panel
and state the basic rules for conducting
the evaluation. The contracting officer
shall provide written guidance to the
panel if he/she is unable to attend the
initial panel meeting. The guidance
should include:

(1) An explanation of conflicts of in-
terest (see 315.608–71(d));

(2) The necessity to read and under-
stand the solicitation, especially the
statement of work and evaluation cri-
teria, prior to reading the proposals;

(3) The need for evaluators to restrict
the review to only the solicitation and
the contents of the technical proposals;

(4) The need for each evaluator to re-
view all the proposals;

(5) The need to watch for ambigu-
ities, inconsistencies, errors, and defi-
ciencies which should be surfaced dur-
ing the evaluation process;

(6) An explanation of the evaluation
process and what will be expected of
the evaluators throughout the process;

(7) The need for the evaluators to be
aware of the requirement to have com-
plete written documentation of the in-
dividual strengths and weaknesses
which affect the scoring of the propos-
als; and

(8) An instruction directing the eval-
uators that, until the award is made,
information concerning the acquisition
must not be disclosed to any person
not directly involved in the evaluation
process.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]
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315.608–75 Rating and ranking of pro-
posals.

The evaluators will individually read
each proposal, describe tentative
strengths and weaknesses, and develop
preliminary scores in relation to each
evaluation criterion set forth in the so-
licitation. The evaluators will use the
rating sheets either in the technical
evaluation plan or approved by the
contracting officer when a technical
evaluation plan is not required (see
315.608–70). After this has been accom-
plished, the evaluators shall discuss in
detail the individual strengths and
weaknesses described by each evalua-
tor and, if possible, arrive at a common
understanding of the major strengths
and weaknesses and the potential for
correcting each offeror’s weakness(es).
Each evaluator will score each pro-
posal, and then the technical evalua-
tion panel will collectively rank the
proposals. Generally, ranking will be
determined by adding the numerical
scores assigned to the evaluation cri-
teria and finding the average for each
offeror. The evaluators should then
identify whether each proposal is ac-
ceptable or unacceptable. Predeter-
mined cutoff scores shall not be em-
ployed.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–76 Technical evaluation re-
port.

A technical evaluation report shall
be prepared and furnished to the con-
tracting officer by the chairperson and
maintained as a permanent record in
the contract file. The report must re-
flect the ranking of the proposals and
identify each proposal as acceptable or
unacceptable in accordance with
315.608–75. The report must also include
a narrative evaluation specifying the
strengths and weaknesses of each pro-
posal, a copy of each rating sheet, and
any reservations, qualifications, or
areas to be addressed that might bear
upon the selection of sources for nego-
tiation and award. Concrete technical
reasons supporting a determination of
unacceptability with regard to any pro-
posal must be included. The report
should also include specific points and

questions which are to be raised in dis-
cussions or negotiations.

[50 FR 23132, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–77 Evaluation of business pro-
posals.

(a) The contracting officer shall
evaluate the business proposals concur-
rently with the evaluation of the tech-
nical proposals. The contracting officer
must adhere to the requirements for
cost or price analysis included in FAR
15.805–1 for each business proposal in
the competitive range. An audit report
may be required in accordance with
FAR 15.805–5 and 315.805–5. The con-
tracting officer must determine the ex-
tent of analysis in each case depending
on the amount of the proposal, the
technical complexity and related cost
or price, and cost realism. The con-
tracting officer should request the
project officer to analyze such items as
the number of labor hours proposed for
various labor categories; the mix of
labor hours and categories of labor in
relation to the technical requirements
of the project; the kinds and quantities
of material, equipment, and supplies;
types, numbers, and hours/days of pro-
posed consultants; logic of proposed
subcontracting; analysis of the travel
proposed including number of trips, lo-
cations, purpose, and travelers; and
kinds and quantities of data process-
ing. The project officer shall provide
his/her opinion as to whether these ele-
ments are necessary and reasonable for
efficient contract performance. Excep-
tions to proposed elements shall be
supported by adequate rationale to
allow for effective negotiations. The
contracting officer should also request
the assistance of a cost/price analyst
when considered necessary. In all
cases, the negotiation memorandum
(see 315.672) must include the rationale
used in determining that the price or
cost is fair and reasonable.

(b) The contracting officer must ap-
praise the management capability of
the offeror to perform the required
work in a timely manner. In making
this appraisal, the contracting officer
should consider factors such as the
offeror’s management organization,
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past performance, reputation for reli-
ability, availability of the required fa-
cilities, and cost controls. This infor-
mation is to be used by the contracting
officer to determine the offeror’s re-
sponsibility.

[50 FR 23132, May 31, 1975, and 50 FR 38004,
Sept. 19, 1985]

315.609 Competitive range.

(a) A proposal must be included in
the competitive range unless there is
no real possibility that it can be im-
proved to the point where it becomes
the most acceptable.

(e) In certain circumstances, when
deciding which proposals should be in-
cluded in the competitive range, the
contracting officer may request that
the technical evaluation panel review
the cost or price data. Typical situa-
tions which may necessitate this re-
view include a suspected ‘‘buy-in,’’
large differences in cost or price among
the proposals, proposals receiving high
technical ratings which have relatively
high costs, and proposals receiving low
technical ratings which have relatively
low costs. The resultant comparison of
cost or price to technical factors and
the determination of cost or price real-
ism should assist the contracting offi-
cer in deciding which proposals are to
be included in the competitive range.

(f) All determinations regarding the
inclusion or exclusion of proposals in
the competitive range must be com-
pletely documented, including the sa-
lient reasons for the determinations,
and set forth in the negotiation memo-
randum.

(g) Some of the factors which the
contracting officer should consider in
determining the competitive range are:

(1) The relative importance of cost or
price as compared to technical factors
in accordance with the solicitation pro-
visions required in 315.406–5(c);

(2) The susceptibility of significantly
reducing a proposal with an unreason-
able high price or cost without under-
mining the technical merit if the offer-
or otherwise has a reasonable chance
to receive an award; and

(3) The likelihood of reducing cost or
price of a proposal which exceeds the
Government’s requirements.

(h) The contacting officer shall con-
duct a thorough review of the technical
evaluation report to be assured that:

(1) All determinations of
unacceptability are supported by con-
crete and comprehensive statements
that are factual and convincing and are
consistent with the evaluation criteria
set forth in the solicitation. Every
statement should be reviewed carefully
to eliminate any doubts as to the
unacceptability of a proposal;

(2) All recommendations to exclude
proposals from the competitive range
are supported by persuasive rationale
and sufficient facts to substantiate a
judgment that meaningful discussions
are not possible or there is no reason-
able chance of the proposal being se-
lected for award;

(3) Those cases where only one orga-
nization is found to be technically ac-
ceptable are fully scrutinized; and

(4) Unacceptable proposals contain
‘‘information’’ deficiencies which are
so material as to preclude any possibil-
ity of upgrading the proposal to a com-
petitive level except through major re-
visions and additions which would be
tantamount to the submission of an-
other proposal.

(i) The contracting officer and
project officer should discuss the un-
certainties and/or deficiencies that are
included in the technical evaluation re-
port for each proposal in the competi-
tive range. Technical questions should
be developed by the project officer and/
or the technical evaluation panel and
should be included in the technical
evaluation report. The management
and cost or price questions should be
prepared by the contracting officer
with assistance from the project officer
and/or panel as required. The method of
requesting offerors in the competitive
range to submit the additional infor-
mation will vary depending on the
complexity of the questions, the extent
of additional information requested,
the time needed to analyze the re-
sponses, and the time frame for making
the award. However, to the extent
practicable, all questions and answers
should be in writing. Each offeror in
the competitive range shall be given an
equitable period of time for prepara-
tion of responses to questions to the
extent practicable. The questions
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should be developed so as to disclose
the ambiguities, uncertainties, and de-
ficiencies of the offeror (see FAR
15.610(c)).

315.610 Written or oral discussions.

(b) The contracting officer, with the
support of personnel who evaluated the
technical proposals, and, if necessary,
cost analysts, attorneys, etc., must
conduct written or oral discussions
with all responsible offerors within the
competitive range.

(d) Careful judgment must be exer-
cised in determining the extent of dis-
cussions. In some cases, more than one
round of discussions with all the
offerors within the competitive range
may be required. The time available,
the expense and administrative limita-
tions, and the complexity, size, and sig-
nificance of the acquisition should all
be considered in deciding on the type,
duration, and depth of the discussions.

315.611 Best and final offers.

(b)(5) Notice that confirmation of a
prior offer should be specifically stated
as a final offer; and

(6) Notice that all revisions to former
offers should be submitted on Standard
Form 1411, Contract Pricing Proposal
Cover Sheet, and should be fully docu-
mented.

(c) ‘‘Best and final’’ offers are subject
to a final evaluation of price or cost
and other salient factors by the con-
tracting officer and project officer with
assistance from a cost/price analyst,
and an evaluation of technical factors
by the technical evaluation panel, as
necessary. Proposals may be tech-
nically rescored and reranked by the
technical evaluation panel and a tech-
nical evaluation report prepared. To
the extent practicable, the evaluation
shall be performed by the same eval-
uators who reviewed the original pro-
posals (see 315.670—).

(e) Of particular importance in the
award of research or development con-
tracts, including those with edu-
cational institutions, is the com-
petence of key personnel in the specific
field of science or technology involved,
as reflected in the proposal. However,
awards should not be made for research
and development capabilities that ex-

ceed those needed for the successful
performance of the particular project.

315.670 Negotiation with the selected
source.

(a) After selection of the successful
proposal, a limited negotiation with
the selected offeror may be conducted
if deemed necessary. However, no fac-
tor which could have any effect on the
selection process may be introduced
into the negotiation after the common
cutoff date for receipt of best and final
offers. The negotiation shall not in any
way prejudice the competitive inter-
ests or right of the unsuccessful
offerors. Negotiations with the selected
offeror shall be restricted to definitiz-
ing the final agreement on terms and
conditions; e.g., assuming none of these
factors were involved in the selection
process, negotiation could include such
topics as payment provisions, patent
rights, rights in data, property provi-
sions, labor rates, indirect cost rates,
and fees. Prior to conducting the lim-
ited negotiation, the contracting offi-
cer shall approve a written determina-
tion citing both the specific issues to
be discussed and the rationale showing
that the negotiations shall not have
any effect on the selection process.

(b) Caution must be exercised by the
contracting officer to insure that the
negotiation is not used to change the
requirement contained in the solicita-
tion, nor to make any other changes
which would impact on the source se-
lection decision. Whenever a material
change occurs in the requirements as a
result of the negotiation, the competi-
tion must be reopened and all offerors
submitting ‘‘best and final’’ offers
must be given an opportunity to resub-
mit proposals based on the revised re-
quirements. Whenever there is a ques-
tion as to whether a change is mate-
rial, the contracting officer should ob-
tain the advice of technical personnel
and legal counsel before reopening the
competition. Significant changes in
the offeror’s cost proposal may also ne-
cessitate a reopening of competition if
such changes alter the factors involved
in the original selection process.

(c) Should negotiations beyond those
specified in (a) above be required for
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any reason, discussions must be re-
opened with all offerors submitting
‘‘best and final’’ offers.

(d) Upon completion of the negotia-
tion, the contracting officer shall ob-
tain a confirmation letter from the
successful offeror which includes any
revisions to the technical proposal, the
agreed to price or cost, and, as applica-
ble, a certificate of current cost or
pricing data.

[49 FR 13979, Apr. 9, 1984, 49 FR 36110, Sept.
14, 1984]

315.671 Post negotiation contract
preparation and award.

(a) The contracting officer must per-
form the following actions after nego-
tiations have been completed:

(1) Prepare the negotiation memoran-
dum in accordance with 315.672;

(2) Prepare the contract containing
all agreed to terms and conditions and
clauses required by law or regulation;

(3) Include in the contract file the
pertinent documents referenced in FAR
4.803; and

(4) Obtain the appropriate approval of
proposed contract awards in accord-
ance with subpart 304.71 and contract-
ing activity procedures.

(b) After receiving the required ap-
provals, the contract should be trans-
mitted to the prospective contractor
for signature. The prospective contrac-
tor must be informed that the contract
is not effective until accepted by the
contracting officer.

(c) The contract shall not be issued
until the finance office certifies that
the funds are available for obligation.

315.672 Preparation of negotiation
memorandum.

The negotiation memorandum or
summary of negotiations is a complete
record of all actions leading to award
of a contract and is prepared by the
contract negotiator. It should be in
sufficient detail to explain and support
the rationale judgments, and authori-
ties upon which all actions were predi-
cated. The memorandum will docu-
ment the negotiation process and re-
flect the negotiator’s actions, skills,
and judgments in concluding a satisfac-
tory agreement for the Government.
Negotiation memorandums shall con-
tain discussion of the following or a

statement of nonapplicability; how-
ever, information already contained in
the contract file need not be reiterated.
A reference to the document which
contains the required information is
satisfactory.

(a) Description of articles and services
and period of performance. A description
of articles and services, quantity, unit
price, total contract amount, and pe-
riod of contract performance should be
set forth (if Supplemental Agreement—
show previous contract amount as re-
vised, as well as information with re-
spect to the period of performance).

(b) Acquisition planning. Summarize
any acquisition planning activities
that have taken place. Include items
such as meetings with program and
staff personnel and the development of
acquisition planning schedules.

(c) Synopsis of proposed acquisition. A
statement as to whether the acquisi-
tion has or has not been publicized in
accordance with FAR subpart 5.2. A
brief statement of explanation should
be included with reference to the spe-
cific basis for exemption under the
FAR, if applicable.

(d) Contract type. Provide sufficient
detail to support the type of
contractural instrument recommended
for the acquisition and cite any re-
quired D & F. If the contract is a cost-
sharing type, explain the essential
cost-sharing features.

(e) Extent of competition. The extent
to which full and open competition was
solicited and obtained must be dis-
cussed. The discussion shall include the
date of solicitation, sources solicited,
and solicitation results. If a late pro-
posal was received, discuss whether or
not the late proposal was evaluated
and the rationale for the decision. If
the acquisition is to be awarded with-
out full and open competition, discuss
the rationale for the decision.

(f) Technical evaluation. Summarize
the results presented in the technical
evaluation report and delineate the
basis of acceptability or
unacceptability of the proposals from a
technical standpoint. Discussion
should be in nontechnical terms.

(g) Business evaluation. Summarize
the results presented in the business
report and delineate the basis for the
determination of acceptability or
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unacceptability of the business propos-
als.

(h) Competitive range. If full and open
competition, describe how the zone of
consideration or competitive range was
determined and state the offerors who
were included in the competitive range
and the ones who were not. Explain
why any offeror who submitted a tech-
nically acceptable proposal was not in-
cluded in further discussions. Comment
on any changes made in the offeror’s
proposal as a result of the discussions.

(i) Cost breakdown and analysis. In-
clude a complete cost breakdown to-
gether with the negotiator’s analysis of
the estimated cost by individual cost
elements. The negotiator’s analysis
should contain such information as:

(1) A comparison of cost factors pro-
posed in the instant case with actual
cost factors used in earlier contracts,
using the same cost centers of the
same supplier or cost centers or other
sources having recent contracts for the
same or similar item.

(2) Any pertinent Government-con-
ducted audit of the proposed contrac-
tor’s records of any pertinent cost ad-
visory report (see FAR 15.805).

(3) Any pertinent technical evalua-
tion inputs as to necessity, allocability
and reasonableness of labor, material
and other direct expenses.

(4) Any other pertinent information
to fully support the basis for and ra-
tionale of the cost analysis.

(5) If the contract is an incentive
type, discuss the rationale for the fol-
lowing:

(i) Cost-plus-award-fee.
(A) Base fee.
(B) Maximum fee.
(C) Award fee.
(ii) Cost-plus-incentive-fee.
(A) Minimum fee.
(B) Target fee.
(C) Maximum fee.
(D) Incentives relative to perform-

ance and/or delivery.
(E) Sharing ratios.
(iii) Fixed-price incentives.
(A) Target profit.
(B) Target price.
(C) Ceiling price.
(D) Sharing rations.
(E) Incentives relative to perform-

ance and/or delivery.

(6) A justification of the reasonable-
ness of the proposed contractor’s esti-
mated profit or fixed fee, considering
such factors as any competitive ele-
ments, established efficiency or per-
formance, extent of the risk assumed
by the proposed contractor, character
of the proposed contractor’s normal
business, the extent of subcontracting
in the instant case and the reasons,
capital employed, and other factors as
are appropriate, including type of orga-
nization.

(j) Government-furnished property and
Government-provided facilities. With re-
spect to Government-furnished mate-
rial or Government-provided facilities,
equipment, tooling, or other property,
include the following: (A separate D &
F is required for facilities construc-
tion.)

(1) Where no property is to be pro-
vided, a statement to that effect.

(2) Where property is to be provided,
a full description, the estimated dollar
value, the basis of price comparison
with competitors, and the basis of rent-
al charge, if rental is involved.

(3) Where the furnishing of any prop-
erty or the extent has not been deter-
mined and is left open for future reso-
lution, a detailed explanation.

(k) Negotiations. Include a statement
as to the date and place negotiations
were conducted, and identify members
of both the Government and contractor
negotiating teams by area of respon-
sibility. Include negotiation details
relative to the statement of work,
terms and conditions, and special pro-
visions. The results of cost or price ne-
gotiations must include the informa-
tion required by FAR 31.109 and 15.808.
In addition, if cost or pricing data was
required to be submitted and certified,
the negotiation record must also con-
tain the extent to which the contract-
ing officer relied upon the factual cost
or pricing data submitted and used in
negotiating the cost or price.

(l) Other considerations. Include cov-
erage of areas such as:

(1) Financial data with respect to a
contractor’s capacity and stability.

(2) Determination of contractor re-
sponsibility.

(3) Details as to why the method of
payment, such as progress payment,
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advance payment, etc., is necessary.
Also cite any required D & F’s.

(4) Information with respect to ob-
taining of a certificate of current cost
or pricing data.

(5) Other required special approvals,
such as those referenced in 307.105–2.

(6) If the contract represents an ex-
tension of previous work, the status of
funds and performance under the prior
contract(s) should be reflected. Also, a
determination should be made that the
Government has obtained enough ac-
tual or potential value from the work
previously performed to warrant con-
tinuation with the same contractor.
(Project officer should furnish the nec-
essary information.)

(7) If the contract was awarded by
full and open competition state where
the unsuccessful offerors’ proposals are
filed.

(8) State that equal opportunity pro-
visions of the proposed contract have
been explained to the contractor, and
it is aware of its responsibilities. Also
state whether or not a clearance is re-
quired.

(9) If the contract is for services, a
statement must be made, in accordance
with FAR 37.103 and 337.103, that the
services to be acquired are nonpersonal
in nature.

(m) Terms and conditions. Identify the
general provisions and any special
clauses and conditions that are con-
tained in the contract, such as option
arrangements, incremental funding,
anticipatory costs, deviations from the
standard clauses, etc. The basis and ra-
tionale for inclusion of any special
terms and conditions must be stated
and, where applicable, the document
which granted approval for its use
identified.

(n) Recommendation. A brief state-
ment setting forth the recommenda-
tions for award.

(o) Signature. The memorandum must
be signed by the contract negotiator
who prepared the memorandum.

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23132, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

Subpart 315.8—Price Negotiation
315.804 Cost or pricing data.

315.804–3 Exemptions from or waiver
of submission of certified cost or
pricing data.

(i) Waiver for exceptional cases. The
authority referenced in FAR 15.804–3(i)
may be delegated to the principal offi-
cial responsible for acquisition.

[51 FR 44294, Dec. 9, 1986]

315.805 Proposal analysis.

315.805–5 Field pricing support.
(2) When some or all information suf-

ficient to determine the reasonableness
of the proposed cost or price is already
available or can be obtained by phone
from the cognizant audit agency, con-
tracting officers may request less-than-
complete field pricing support (specify-
ing in the request the information
needed) or may waive in writing the re-
quirement for audit and field pricing
support by documenting the file to in-
dicate what information is to be used
instead of the audit report and the field
pricing report.

(c)(1) When initiating audit and field
pricing support, the contracting officer
shall do so by sending a request to the
cognizant administrative contracting
officer (ACO), with an information
copy to the cognizant audit office.
When field pricing support is not avail-
able, the contracting officer shall initi-
ate an audit by sending, in accordance
with agency procedures, two (2) copies
of the request to the OIG Office of Au-
dits’ Regional Audit Director. In both
cases, the contracting officer shall, in
the request:

(i) Prescribe the extent of the sup-
port needed;

(ii) State the specific areas for which
input is required;

(iii) Include the information nec-
essary to perform the review (such as
the offeror’s proposal and the applica-
ble portions of the solicitations, par-
ticularly those describing require-
ments and delivery schedules);

(iv) Provide the complete address of
the location of the offeror’s financial
records that support the proposal;
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(v) Identify the office having audit
responsibility if other than an HHS Re-
gional Audit Office; and

(vi) Specify a due date for receipt of
a verbal report to be followed by a
written audit report. (If the time avail-
able is not adequate to permit satisfac-
tory coverage of the proposal, the audi-
tor shall so advise the contracting offi-
cer and indicate the additional time
needed.) Normally, the Office of Audits
will need 30 days after receipt of the
proposal for submission of oral results.
However, the Office of Audits’ ability
to conduct reviews by the due date will
be influenced by the OPDIV’s ability to
properly plan its acquisitions. If the
Office of Audits requires additional
time to conduct the review, the con-
tracting officer has the option, at the
time the auditor acknowledges receipt
of the request, to accept the revised
due date or cancel the request and use
cost advisory services within the agen-
cy to satisfy the requirement. In such
cases, the contracting officer shall im-
mediately advise the OIG/OA/Regional
Audit Director and the OIG/OA/Divi-
sion of Audit Coordination (OIG/OA/
DAC) of the revised due date or can-
cellation of the request.

(4) One copy of the audit request let-
ter that was submitted to the Regional
Audit Director and a complete copy of
the contract price proposal shall be
submitted to OIG/OA/DAC.

(5) Whenever, an audit review has
been conducted by the Office of Audits,
two (2) copies of the memorandum of
negotiation shall be forwarded to OIG/
OA/DAC by the contracting officer (see
FAR 15.808(b)).

Subpart 315.9—Profit

315.900 Scope of subpart.

This subpart—
(c) Prescribes a structured approach

for establishing the profit or fee por-
tion of the Government prenegotiation
objective in all contracts requiring
cost analysis except as stated in
315.905–70(b). The profit analysis factors
set forth at FAR 15.905 shall be used in
all excepted contracts requiring cost
analysis.

315.905–70 Structured approach.

(a) General. (1) The structured ap-
proach for determining profit or fee
(hereafter referred to as profit) pro-
vides contracting officers with a tech-
nique that will ensure consideration of
the relative value of the appropriate
profit factors described in 315.905–71 in
the establishment of a profit objective
for the conduct of negotiations. The
contracting officer’s analysis of these
profit factors is based on information
available to him/her prior to negotia-
tions. Such information is furnished in
proposals, audit data, assessment re-
ports, preaward surveys and the like.
The structured approach also provides
a basis for documentation of this objec-
tive, including an explanation of any
significant departure from this objec-
tive in reaching an agreement. The ex-
tent of documentation should be di-
rectly related to the dollar value and
complexity of the proposed acquisition.

(2) The negotiation process does not
require agreement on either estimated
cost elements or profit elements. The
profit objective is a part of an overall
negotiation objective which, as a
going-in objective, bears a distinct re-
lationship to the cost objective and
any proposed sharing arrangement.
Since profit is merely one of several
interrelated variables, the Government
negotiator generally should not com-
plete the profit negotiation without si-
multaneously agreeing on the other
variables. Specific agreement on the
exact weights or values of the individ-
ual profit factors is not required and
should not be attempted.

(b) Exceptions. (1) The profit-analysis
factors set forth at FAR 15.905 shall be
used for establishing profit objectives
under the following listed cir-
cumstances. Generally, it is expected
that this method will be supported in a
manner similar to that used in the
structured approach (profit factor
breakdown and documentation of the
profit objective); however, factors
within FAR 15.905 considered inapplica-
ble to the acquisition will be excluded
from the profit objective.

(i) Contracts not expected to exceed
$100,000;

(ii) Architect-engineer contracts;

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00065 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



70

48 CFR Ch. 3 (10–1–98 Edition)315.905–71

(iii) Management contracts for oper-
ation and/or maintenance of Govern-
ment facilities;

(iv) Construction contracts;
(v) Contracts primarily requiring de-

livery of material supplies by sub-
contractors;

(vi) Termination settlements; and
(vii) Cost-plus-award-fee contracts

(However, contracting officers may
find it advantageous to perform a
structured profit analysis as an aid in
arriving at an appropriate fee arrange-
ment).

(2) Other exceptions may be made in
the negotiation of contracts having un-
usual pricing situations. Such excep-
tions shall be justified in writing by
the contracting officer in situations
where the structured approach is deter-
mined to be unsuitable.

(c) Limitation. The maximum profit
objective shall be the percentage al-
lowed pursuant to statute or regula-
tion (see FAR 15.903(d)).

(d) Profit objective. (1) A profit objec-
tive is that part of the estimated con-
tract price objective or value which, in
the judgment of the contracting offi-
cer, constitutes an appropriate amount
of profit for the acquisition being con-
sidered. This objective should realisti-
cally reflect the total overall task to
be performed and the requirements
placed on the contractor.

(2) Development of a profit objective
should not begin until the following ac-
tions have been accomplished:

(i) A thorough review of proposed
contract work;

(ii) A review of all available knowl-
edge regarding the contractor pursuant
to FAR subpart 9.1, including audit
data, preaward survey reports and fi-
nancial statements, as appropriate; and

(iii) An analysis of the contractor’s
cost estimate and comparison with the
Government’s estimate or projection of
cost.

315.905–71 Profit factors.

(a) The following factors shall be con-
sidered in all cases in which profit is to
be negotiated. The weight ranges listed
after each factor shall be used in all in-
stances where the structured approach
is used.

Profit factors
Weight

ranges (per-
cent)

Contractor effort:
Material acquisition ................................... 1 to 5
Direct labor ............................................... 4 to 15
Overhead .................................................. 4 to 9
General management (G&A) .................... 4 to 8
Other costs ............................................... 1 to 5

Other factors:
Cost risk .................................................... 0 to 7
Investment ................................................ ¥2 to +2
Performance ............................................. ¥1 to +1
Socioeconomic programs ......................... ¥.5 to +.5
Special situations ...................................... ......................

(b) Under the structured approach,
the contracting officer shall first meas-
ure ‘‘Contractor Effort’’ by the assign-
ment of a profit percentage within the
designated weight ranges to each ele-
ment of contract cost recognized by
the contracting officer. The amount
calculated for the cost of money for fa-
cilities capital is not to be included for
the computation of profit as part of the
cost base.

(c) The suggested categories under
‘‘Contractor Effort’’ are for reference
purposes only. Often individual propos-
als will be in a different format, but
since these categories are broad and
basic, they provide sufficient guidance
to evaluate all other items of cost.

(d) After computing a total dollar
profit for ‘‘Contractor Effort,’’ the con-
tracting officer shall then calculate
the specific profit dollars assigned for
cost risk, investment, performance, so-
cioeconomic programs, and special sit-
uations. This is accomplished by mul-
tiplying the total Government Cost Ob-
jective, exclusive of any cost of money
for facilities capital, by the specific
weight assigned to the elements within
the ‘‘Other Factors’’ category. Form
HHS–674, Structured Approach Profit/
Fee Objective, should be used, as appro-
priate, to facilitate the calculation of
this profit objective. Form HHS–674 is
illustrated in 353.370–674.

(e) In making a judgment of the
value of each factor, the contracting
officer should be governed by the defi-
nition, description, and purpose of the
factors together with considerations
for evaluating them as set forth in
315.905–72 and 315.905–73.

(f) The structured approach was de-
signed for arriving at profit objectives
for other than nonprofit organizations.
However, if appropriate adjustments
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are made to reflect differences between
profit and nonprofit organizations, the
structured approach can be used as a
basis for arriving at profit objectives
for nonprofit organizations. Therefore,
the structured approach, as modified in
paragraph (f)(2) below, shall be used to
establish profit objectives for nonprofit
organizations.

(1) For purposes of this section, non-
profit organizations are defined as
those business entities organized and
operated exclusively for charitable, sci-
entific, or educational purposes, no
part of the net earnings of which inure
to the benefit of any private share-
holder or individual, and which are ex-
empt from Federal income taxation
under Section 501 of the Internal Reve-
nue Code.

(2) For contracts with nonprofit orga-
nizations where profit is involved, an
adjustment of up to 3 percentage points
will be subtracted from the total profit
objective percentage. In developing
this adjustment, it will be necessary to
consider the following factors:

(i) Tax position benefits;
(ii) Granting of financing through ad-

vance payments; and
(iii) Other pertinent factors which

may work to either the advantage or
disadvantage of the contractor in its
position as a nonprofit organization.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988; 56 FR 47003, Sept. 17,
1991]

315.905–72 Contractor effort.
(a) General. Contractor effort is a

measure of how much the contractor is
expected to contribute to the overall
effort necessary to meet the contract
performance requirement in an effi-
cient manner. This factor, which is
apart from the contractor’s respon-
sibility for contract performance,
takes into account what resources are
necessary and what the contractor
must do to accomplish a conversion of
ideas and material into the final serv-
ice or product called for in the con-
tract. This is a recognition that within
a given performance output, or within
a given sales dollar figure, necessary
efforts on the part of individual con-
tractors can vary widely in both value
and quantity, and that the profit objec-
tive should reflect the extent and na-

ture of the contractor’s contribution to
total performance. A major consider-
ation, particularly in connection with
experimental, developmental, or re-
search work, is the difficulty or com-
plexity of the work to be performed,
and the unusual demands of the con-
tract, such as whether the project in-
volves a new approach unrelated to ex-
isting technology and/or equipment or
only refinements to these items. The
evaluation of this factor requires an
analysis of the cost content of the pro-
posed contract as follows:

(1) Material acquisition. (Subcon-
tracted items, purchased parts, and
other material.) Analysis of these cost
items shall include an evaluation of
the managerial and technical effort
necessary to obtain the required sub-
contracted items, purchased parts, ma-
terial or services. The contracting offi-
cer shall determine whether the con-
tractor will obtain the items or serv-
ices by routine order from readily
available sources or by detailed sub-
contracts for which the prime contrac-
tor will be required to develop complex
specifications. Consideration shall also
be given to the managerial and tech-
nical efforts necessary for the prime
contractor to select subcontractors and
to perform subcontract administration
functions. In application of this cri-
terion, it should be recognized that the
contribution of the prime contractor to
its purchasing program may be sub-
stantial. Normally, the lowest
unadjusted weight for direct material
is 2 percent. A weighting of less than 2
percent would be appropriate only in
unusual circumstances when there is a
minimal contribution by the contrac-
tor.

(2) Direct Labor (Professional, service,
manufacturing and other labor). Analy-
sis of the various labor categories of
the cost content of the contract should
include evaluation of the comparative
quality and quantity of professional
and semiprofessional talents, manufac-
turing and service skills, and experi-
ence to be employed. In evaluating pro-
fessional and semiprofessional labor for
the purpose of assigning profit dollars,
consideration should be given to the
amount of notable scientific talent or

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00067 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



72

48 CFR Ch. 3 (10–1–98 Edition)315.905–72

unusual or scarce talent needed in con-
trast to nonprofessional effort. The as-
sessment should consider the contribu-
tion this talent will provide toward the
achievement of contract objectives.
Since nonprofessional labor is rel-
atively plentiful and rather easily ob-
tained by the contractor and is less
critical to the successful performance
of contract objectives, it cannot be
weighted nearly as high as professional
or semiprofessional labor. Service con-
tract labor should be evaluated in a
like manner by assigning higher
weights to engineering or professional
type skills and lower weights to
semiprofessional or other type skills
required for contract performance.
Similarly, the variety of manufactur-
ing and other categories of labor skills
required and the contractor’s man-
power resources for meeting these re-
quirements should be considered. For
purposes of evaluation, categories of
labor (i.e., quality control, receiving
and inspection, etc.) which do not fall
within the definition for professional,
service or manufacturing labor may be
categorized as appropriate. However,
the same evaluation considerations as
outlined above will be applied.

(3) Overhead and general management
(G&A). (i) Analysis of these overhead
items of cost should include the eval-
uation of the makeup of these expenses
and how much they contribute to con-
tract performance. To the extent prac-
ticable, analysis should include a de-
termination of the amount of labor
within these overhead pools and how
this labor would be treated if it were
considered as direct labor under the
contract. The allocable labor elements
should be given the same profit consid-
erations that they would receive if
they were treated as direct labor. The
other elements of these overhead pools
should be evaluated to determine
whether they are routine expenses,
such as utilities and maintenance, and
hence given lesser profit consideration,
or whether they are significant con-
tributing elements. The composite of
the individual determinations in rela-
tion to the elements of the overhead
pools will be the profit consideration
given the pools as a whole. The proce-
dure for assigning relative values to
these overhead expenses differs from

the method used in assigning values of
the direct labor. The upper and lower
limits assignable to the direct labor
are absolute. In the case of overhead
expenses, individual expenses may be
assigned values outside the range as
long as the composite ratio is within
the range.

(ii) It is not necessary that the con-
tractor’s accounting system break
down overhead expenses within the
classifications of research overhead,
other overhead pools, and general ad-
ministrative expenses, unless dictated
otherwise by Cost Accounting Stand-
ards (CAS). The contractor whose ac-
counting system reflects only one over-
head rate on all direct labor need not
change its system (if CAS exempt) to
correspond with the above classifica-
tions. The contracting officer, in an
evaluation of such a contractor’s over-
head rate, could break out the applica-
ble sections of the composite rate
which could be classified as research
overhead, other overhead pools, and
general and administrative expenses,
and follow the appropriate evaluation
technique.

(iii) Management problems surface in
various degrees and the management
expertise exercised to solve them
should be considered as an element of
profit. For example, a contract for a
new program for research or an item
which is on the cutting edge of the
state of the art will cause more prob-
lems and require more managerial time
and abilities of a higher order than a
follow-on contract. If new contracts
create more problems and require a
higher profit weight, follow-ons should
be adjusted downward because many of
the problems should have been solved.
In any event, an evaluation should be
made of the underlying managerial ef-
fort involved on a case-by-case basis.

(iv) It may not be necessary for the
contracting officer to make a separate
profit evaluation of overhead expenses
in connection with each acquisition ac-
tion for substantially the same project
with the same contractor. Where an
analysis of the profit weight to be as-
signed to the overhead pool has been
made, that weight assigned may be
used for future acquisitions with the
same contractor until there is a change
in the cost composition of the overhead
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pool or the contract circumstances, or
the factors discussed in (iii) above are
involved.

(b) Other costs. Analysis of this factor
should include all other direct costs as-
sociated with contractor performance
(e.g., travel and relocation, direct sup-
port, and consultants). Analysis of
these items of cost should include:

(1) The significance of the cost of
contract performance;

(2) Nature of the cost; and
(3) How much they contribute to con-

tract performance. Normally, travel
costs require minimal administrative
effort by the contractor and, therefore,
usually receive a weight no greater
than 1 percent. Also, the contractor
may designate individuals as ‘‘consult-
ants’’ but in reality these individuals
may be obtained by the contractor to
supplement its workforce in the per-
formance of routine duties required by
contract. These costs would normally
receive a minimum weight. However,
there will be instances when the con-
tractor may be required to locate and
obtain the services of consultants hav-
ing expertise in such fields as medicine
or human services. In these instances,
the contractor will be required to ex-
pend greater managerial and technical
effort to obtain such services and, con-
sequently, such costs should receive a
much greater weight.

315.905–73 Other factors.
(a) Contract cost risk. The contract

type employed basically determines
the degree of cost risk assumed by the
contractor. For example, where a por-
tion of the risk has been shifted to the
Government through cost-reimburse-
ment provisions, unusual contingency
provisions, or other risk-reducing
measures, the amount of profit should
be less than where the contractor as-
sumes all the risk. In developing the
prenegotiation profit objective, the
contracting officer will need to con-
sider the type of contract anticipated
to be negotiated and the contractor
risk associated therewith when select-
ing the position in the weight range for
profit that is appropriate for the risk
to be borne by the contractor. This fac-
tor should be one of the most impor-
tant in arriving at prenegotiation prof-
it objectives.

(1) Evaluation of this risk requires a
determination of:

(i) The degree of cost responsibility
the contractor assumes;

(ii) The reliability of the cost esti-
mates in relation to the task assumed;
and

(iii) The complexity of the task as-
sumed by the contractor. This factor is
specifically limited to the risk of con-
tract costs. Thus, such risks on the
part of the contractor as reputation,
losing a commercial market, risk of
losing potential profits in other fields,
or any risk which falls on the contract-
ing office such as the risk of not ac-
quiring a satisfactory report, are not
within the scope of this factor.

(2) The first and basic determination
of the degree of cost responsibility as-
sumed by the contractor is related to
the sharing of total risk of contract
cost by the Government and the con-
tractor through the selection of con-
tract type. The extremes are a cost-
plus-a-fixed-fee contract requiring the
contractor to use its best efforts to
perform a task and a firm fixed-price
contract for a service or a complex
item. A cost-plus-a-fixed-fee contract
would reflect a minimum assumption
of cost responsibility, whereas a firm
fixed-price contract would reflect a
complete assumption of cost respon-
sibility. Where proper contract selec-
tion has been made, the regard for risk
by contract type would usually fall
into the following percentage ranges:

Percent

Cost-reimbursement type contracts—0–3
Fixed-price type contracts—2–7

(3) The second determination is that
of the reliability of the cost estimates.
Sound price negotiation requires well-
defined contract objectives and reliable
cost estimates. Prior experience assists
the contractor in preparing reliable
cost estimates on new acquisitions for
similar related efforts. An excessive
cost estimate reduces the possibility
that the cost of performance will ex-
ceed the contract price, thereby reduc-
ing the contractor’s assumption of con-
tract cost risk.

(4) The third determination is that of
the difficulty of the contractor’s task.
The contractor’s task can be difficult
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or easy, regardless of the type of con-
tract.

(5) Contractors are likely to assume
greater cost risk only if contracting of-
ficers objectively analyze the risk inci-
dent to proposed contracts and are
willing to compensate contractors for
it. Generally, a cost-plus-fixed fee con-
tract will not justify a reward for risk
in excess of 0.5 percent, nor will a firm
fixed-price contract justify a reward of
less than the minimum in the struc-
tured approach. Where proper contract-
type selection has been made, the re-
ward for risk, by contract type, will
usually fall into the following percent-
age ranges:

(i) Type of contract and percentage
ranges for profit objectives developed
by using the structured approach for
research and development and manu-
facturing contracts:

Percent

Cost-plus-fixed fee—0 to 0.5
Cost-plus-incentive fee:

With cost incentive only—1 to 2
With multiple incentives—1.5 to 3

Fixed-price-incentive:
With cost incentive only—2 to 4
With multiple incentives—3 to 5

Prospective price redetermination—3 to 5
Firm fixed-price—5 to 7

(ii) Type of contract and percentage
ranges for profit objectives developed
by using the structured approach for
service contracts:

Percent

Cost-plus-fixed fee—0 to 0.5
Cost-plus-incentive fee—1 to 2
Fixed-price incentive—2 to 3
Firm fixed-price—3 to 4

(6) These ranges may not be appro-
priate for all acquisitions. For in-
stance, a fixed-price-incentive contract
that is closely priced with a low ceiling
price and high incentive share may be
tantamount to a firm fixed-price con-
tract. In this situation, the contracting
officer may determine that a basis ex-
ists for high confidence in the reason-
ableness of the estimate and that little
opportunity exists for cost reduction
without extraordinary efforts. On the
other hand, a contract with a high ceil-
ing and low incentive formula can be
considered to contain cost-plus-incen-
tive-fee contract features. In this situ-
ation, the contracting officer may de-

termine that the Government is retain-
ing much of the contract cost respon-
sibility and that the risk assumed by
the contractor is minimal. Similarly, if
a cost-plus-incentive-fee contract in-
cludes an unlimited downward (nega-
tive) fee adjustment on cost control, it
could be comparable to a fixed-price-in-
centive contract. In such a pricing en-
vironment, the contracting officer may
determine that the Government has
transferred a greater amount of cost
responsibility to the contractor than is
typical under a normal cost-plus-incen-
tive-fee contract.

(7) The contractor’s subcontracting
program may have a significant impact
on the contractor’s acceptance of risk
under a contract form. It could cause
risk to increase or decrease in terms of
both cost and performance. This con-
sideration should be a part of the con-
tracting officer’s overall evaluation in
selecting a factor to apply for cost
risk. It may be determined, for in-
stance, that the prime contractor has
effectively transferred real cost risk to
a subcontractor and the contract cost
risk evaluation may, as a result, be
below the range which would otherwise
apply for the contract type being pro-
posed. The contract cost risk evalua-
tion should not be lowered, however,
merely on the basis that a substantial
portion of the contract costs represents
subcontracts without any substantial
transfer of contractor’s risk.

(8) In making a contract cost risk
evaluation in an acquisition action
that involves definitization of a letter
contract, unpriced change orders, and
unpriced orders under BOA’s, consider-
ation should be given to the effect on
total contract cost risk as a result of
having partial performance before
definitization. Under some cir-
cumstances it may be reasoned that
the total amount of cost risk has been
effectively reduced. Under other cir-
cumstances it may be apparent that
the contractor’s cost risk remained
substantially unchanged. To be equi-
table, the determination of profit
weight for application to the total of
all recognized costs, both those in-
curred and those yet to be expended,
must be made with consideration to all
attendant circumstances—not just the
portion of costs incurred or percentage
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of work completed prior to
definitization.

(9) Time and material and labor hour
contracts will be considered to be cost-
plus-a-fixed-fee contracts for the pur-
pose of establishing profit weights un-
less otherwise exempt under 315.905–
70(b) in the evaluation of the contrac-
tor’s assumption of contract cost risk.

(b) Investment. HHS encourages its
contractors to perform their contracts
with the minimum of financial, facili-
ties, or other assistance from the Gov-
ernment. As such, it is the purpose of
this factor to encourage the contractor
to acquire and use its own resources to
the maximum extent possible. The
evaluation of this factor should include
an analysis of the following:

(1) Facilities (Including equipment).
To evaluate how this factor contrib-
utes to the profit objective requires
knowledge of the level of facilities uti-
lization needed for contract perform-
ance, the source and financing of the
required facilities, and the overall cost
effectiveness of the facilities offered.
Contractors who furnish their own fa-
cilities which significantly contribute
to lower total contract costs should be
provided with additional profit. On the
other hand, contractors who rely on
the Government to provide or finance
needed facilities should receive a cor-
responding reduction in profit. Cases
between the above examples should be
evaluated on their merits with either
positive or negative adjustments, as
appropriate, in profit being made. How-
ever, where a highly facilitized con-
tractor is to perform a contract which
does not benefit from this facilitization
or where a contractor’s use of its facili-
ties has a minimum cost impact on the
contract, profit need not be adjusted.
When applicable, the prospective con-
tractor’s computation of facilities cap-
ital cost of money for pricing purposes
under CAS 414 can help the contracting
officer identify the level of facilities
investment to be employed in contract
performance.

(2) Payments. In analyzing this factor,
consideration should be given to the
frequency of payments by the Govern-
ment to the contractor. The key to
this weighting is to give proper consid-
eration to the impact the contract will
have on the contractor’s cash flow.

Generally, negative consideration
should be given for advance payments
and payments more frequent than
monthly with maximum reduction
being given as the contractor’s work-
ing capital approaches zero. Positive
consideration should be given for pay-
ments less frequent than monthly with
additional consideration given for a
capital turn-over-rate on the contract
which is less than the contractor’s or
the industry’s normal capital turn-over
rate.

(c) Performance. (Cost-control and
other past accomplishments.) The con-
tractor’s past performance should be
evaluated in such areas as quality of
service or product, meeting perform-
ance schedules, efficiency in cost con-
trol (including need for and reasonable-
ness of cost incurred), accuracy and re-
liability of previous cost estimates, de-
gree of cooperation by the contractor
(both business and technical), timely
processing of changes and compliance
with other contractual provisions, and
management of subcontract programs.
Where a contractor has consistently
achieved excellent results in the fore-
going areas in comparison with other
contractors in similar circumstances,
such performance merits a proportion-
ately greater opportunity for profit.
Conversely a poor record in this regard
should be reflected in determining
what constitutes a fair and reasonable
profit.

(d) Federal socioeconomic programs.
This factor, which may apply to special
circumstances or particular acquisi-
tions, relates to the extent of a con-
tractor’s successful participation in
the Government sponsored programs
such as small business, small disadvan-
taged business, labor surplus area, and
energy conservation efforts. The con-
tractor’s policies and procedures which
energetically support Government so-
cioeconomic programs and achieve suc-
cessful results should be given positive
considerations. Conversely, failure or
unwillingness on the part of the con-
tractor to support Government socio-
economic programs should be viewed as
evidence of poor performance for the
purpose of establishing a profit objec-
tive.

(e) Special situations. (1) Inventive and
developmental contributions. The extent
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and nature of contractor-initiated and
financed independent development
should be considered in developing the
profit objective, provided that the con-
tracting officer has made a determina-
tion that such effort will benefit the
contract. The importance of the devel-
opment in furthering health and
human services purposes, the demon-
strable initiative in determining the
need and application of the develop-
ment, the extent of the contractor’s
cost risk, and whether the development
cost was recovered directly or indi-
rectly from Government sources should
be weighed.

(2) Unusual pricing agreements. Occa-
sionally, unusual contract pricing ar-
rangements are made with the contrac-
tor wherein it agrees to cost ceilings,
e.g., a ceiling on overhead rates for
conditions other than those discussed
at FAR 42.707. In such circumstances,
the contractor should receive favorable
consideration in developing the profit
objective.

(3) Negative factors. Special situations
need not be limited to those which only
increase profit levels. A negative con-
sideration may be appropriate when
the contractor is expected to obtain
spin-off benefits as a direct result of
the contract (e.g., products or services
with commercial application).

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988]

315.905–74 Facilities capital cost of
money.

When facilities capital cost of money
(cost of capital committed to facilities)
is included as an item of cost in the
contractor’s proposal, a reduction in
the profit objective shall be made in an
amount equal to the amount of facili-
ties capital cost of money allowed in
accordance with the Facilities Capital
Cost-of-Money Cost Principal. If the
contractor does not propose this cost, a
provision must be inserted in the con-
tract that facilities capital cost of
money is not an allowable cost.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988]

Subpart 315.10—Preaward,
Award, and Postaward Notifi-
cations, Protests, and Mis-
takes

315.1000 General.

Once a contract action has pro-
gressed through the evaluation process,
and even after the selection of a con-
tractor, all queries as to the relative
merits of the submitted proposals shall
be courteously but firmly directed to
the contracting officer. All other per-
sonnel will avoid any exchange of com-
ments with offerors.

[49 FR 13979, Apr. 9, 1984. Redesignated and
amended at 50 FR 23132, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

315.1003 Debriefing of unsuccessful
offerors.

(a) Any HHS employee who receives
either a written or oral request for a
debriefing from an unsuccessful offeror
shall immediately, without any discus-
sion regarding the merits or defi-
ciencies of the unsuccessful offeror’s
proposal, refer the request to the con-
tracting officer. If the request is made
orally, the contracting officer shall re-
quire that the request be made in writ-
ing. The contracting officer or his/her
designee shall be present at all
debriefings and shall review written
debriefings prior to release.

(b) A debriefing is intended to:
(1) Tell an unsuccessful offeror which

areas of its proposal were judged to be
weak and deficient and whether the
weaknesses or deficiencies were factors
in its not having been selected; and

(2) Identify the factors which were
the basis for selection of the successful
contractor. If the quality of the suc-
cessful offeror’s proposal to satisfy the
mission requirement was the basis, the
unsuccessful offeror should be so in-
formed, and given a general compari-
son of significant areas, but not a
point-by-point comparison of all the
elements considered in the evaluation
criteria. If the successful offeror was
selected on the basis of cost, the unsuc-
cessful offeror should be told that was
the case. If selection was based on
other factors, they should be specified.
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(d) If an unsuccessful offeror feels
that its failure to obtain the award was
not justified, it will rely, at least in
part, on the information given in the
debriefing to determine whether it
should seek recourse. Accordingly, it is
essential that a debriefing be con-
ducted in a scrupulously fair, objective,
and impartial manner, and that the in-
formation given the unsuccessful offer-
or be absolutely factual and consistent
with the findings of the contracting of-
ficer and the basis on which the award
was made.

(e) In some cases, it may be nec-
essary to arrange informal debriefings
for an unsuccessful offeror’s personnel
by departmental technical evaluators.
This determination will be made by,
and meeting arrangements will be the
responsibility of, the contracting offi-
cer.

(f) It is very important that all de-
partmental personnel engaged in the
evaluation and selection processes be
aware of the policies and procedures in
FAR subpart 15.10 and this subpart
315.10. Detailed and complete records of
the acquisition will be maintained by
key technical and contracting person-
nel in a manner which will facilitate
either a written or an oral debriefing of
any unsuccessful offeror.

[49 FR 13979, Apr. 9, 1984. Redesignated and
amended at 50 FR 23132, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

315.1004 Protests against award.
See subpart 333.1.

[49 FR 13979, Apr. 9, 1984. Redesignated and
amended at 50 FR 23132, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

315.1005 Discovery of mistakes.
See 314.406 and 315.607.

[49 FR 13979, Apr. 9, 1984. Redesignated at 50
FR 23132, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

Subpart 315.70—Requests for
Contract

315.7000 Scope of subpart.
This subpart prescribes the format

and contents of the request for con-
tract and provides procedures for the
preparation and submission of the re-
quest for contract document.

315.7001 General.
The program office’s preparation of

the request for contract (RFC) and sub-
mission to the contracting activity fi-
nalizes the presolicitation phase of the
acquisition planning process and com-
mences the solicitation phase. The
RFC is the formal document which ini-
tiates the preparation of the request
for proposals by the contracting activ-
ity and sets the acquisition process in
motion. It represents the results of
planning by the project officer and con-
tract negotiator and contains much of
the pertinent information necessary
for the development of a sound, com-
prehensive RFP.

315.7002 Procedures.
(a) Requests for contract are required

to be prepared by the program office
for all proposed negotiated acquisitions
estimated to exceed the small purchase
limitation.

(b) The program office should submit
the RFC as early as possible to the con-
tracting activity. The proposed period
of time between the date of submission
of the RFC and the date of contract
award (or date of delivery of the prod-
uct, service, study, etc.) should be de-
termined by the project officer, con-
tract negotiator, and, if necessary, the
contracting officer. The amount of
leadtime should be determined on a
case-by-case basis and should reflect
the characteristics and complexities of
the individual acquisition. When
lengthy and/or involved clearances or
special approval are required, for ex-
ample, they must be taken into ac-
count when the leadtime is determined.
If a formal acquisition planning docu-
ment is used, (see subpart 307.1), the
RFC should be submitted in accordance
with the timetable set forth in that
document. OPDIV, agency, and re-
gional office contracting activities
may prescribe specific leadtimes for
submission of RFC’s in their imple-
mentation of this subpart.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988; 56 FR 47003, Sept. 17,
1991]

315.7003 Responsibilities.
It is the responsibility of the project

officer to prepare the RFC so that it
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complies with the requirements of this
subpart and any OPDIV, agency, or re-
gional office guidance issued in accord-
ance with this subpart. Prior to the
submission of the RFC to the contract-
ing activity, the head of the program
office sponsoring the project shall re-
view the RFC to ensure that all re-
quired information is provided in the
prescribed format and a technical re-
view of the statement of work has been
made. The level and extent of the tech-
nical review is to be commensurate
with the estimated cost, importance,
and complexity of the proposed acqui-
sition, and must be thorough enough to
ensure that vague and ambiguous lan-
guage is eliminated, the statement of
work is structured by phases or tasks,
if appropriate, and methods are avail-
able for assessing the contractor’s
technical, cost, and delivery perform-
ances.

315.7004 Transmittal.
The RFC will be conveyed to the con-

tracting activity by use of a covering
memorandum or other form of trans-
mittal. The transmittal document
must be signed by the head of the spon-
soring program office and include both
a statement attesting to the conclu-
siveness of the review discussed in the
preceding section and a list identifying
all attachments to the RFC. A stand-
ard format for the transmittal docu-
ment may be prescribed by the OPDIV,
agency, or regional office contracting
activity.

315.7005 Format and content.
The Department does not prescribe a

standard format for the RFC docu-
ment, but recommends the use of a for-
mat similar to what is provided in this
section. The subject areas addressed in
paragraphs (a) and (b) must be included
in every RFC document, whereas the
areas addressed in paragraph (c) need
only be included if applicable. An
OPDIV, agency, or regional office con-
tracting activity may prescribe a
standard format for the RFC document
and may include additional subject
areas that are pertinent to that activi-
ty’s needs. Some of the information to
be furnished in the RFC document may
be repetitive of that found in the acqui-
sition planning document. If this infor-

mation has not changed since the de-
velopment of the acquisition planning
document, the RFC document may ei-
ther restate the information as it ap-
pears in the acquisition planning docu-
ment or cross reference the applicable
portion where the information appears.

(a) The RFC document must contain
the following:

(1) Purpose of contract. A brief, gen-
eral description of requirements, in-
cluding the citation of the legislation
which authorizes the program or
project, is to be provided, along with a
statement as to the intended purpose/
use of the proposed contract.

(2) Background and need. The back-
ground history and necessity for the
proposed contract are to be described.
This section is to include prior,
present, and planned efforts by the pro-
gram office in the same or related
areas, and a description of efforts by
other departmental activities and Fed-
eral agencies in the same or related
program areas, if known. In addition,
specific project information such as
the relevance or contribution to over-
all program objectives, reasons for the
need, priority, and project overlap are
to be provided.

(3) Period of performance. The number
of months (or other time period) re-
quired for total performance, and, if
applicable, for each phase of work indi-
cated in the statement of work, is to be
specified. The program office must in-
dicate the proposed starting date and
the required date of delivery for each
deliverable.

(4) Estimated cost and fund citation.
The project officer’s estimate of the
total cost of the proposed contract,
and, if applicable, the estimate for
each phase indicated in the statement
of work, is to be provided. The project
officer must provide a cost breakdown
of all contributing cost factors, to in-
clude an estimate of the technical staff
hours, direct materials, subcontract-
ing, travel, etc. The project officer may
consult with contracting and cost advi-
sory personnel in developing this infor-
mation. This section must include the
certification of funds availability for
the particular proposed acquisition,
along with the appropriation and ac-
counting information citations. When
funds are not currently available but
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are anticipated, a statement indicating
that the financial plan includes provi-
sion for the funds for the proposed ac-
quisition but the funds are not yet
available for obligation shall be in-
cluded in lieu of the certification of
funds availability. (Contracts cannot
be awarded unless funds are available,
but see FAR 32.703–2.)

(5) Reference material. A list, by title
and description, of study reports,
plans, drawings, and other data to be
made available to prospective offerors
for use in preparation of proposals and/
or the contractor for use in perform-
ance of the contract is to be provided.
The project officer must indicate
whether this material is currently
available or when it will be available.

(6) Technical evaluation criteria and in-
structions. The project officer is to in-
clude the technical evaluation criteria,
which have been developed based on
the requirements of the specific
project, and any instructions and infor-
mation which will assist in the prepa-
ration of prospective offerors’ tech-
nical proposals. For example, critical
areas discussed in the statement of
work and the relative order of impor-
tance and weights assigned to each of
these areas for technical evaluation
purposes must be identified. These
areas may include understanding of the
problem, technical approach, experi-
ence, personnel, facilities, etc.

(7) Sources for solicitation. The project
officer is to develop and include a list
of known potential sources by name
and mailing address. The project offi-
cer is encouraged to use trade and pro-
fessional journals and publications to
identify new prospective sources to
supplement the list of known sources.
Efforts to identify set-aside possibili-
ties, i.e., small, disadvantaged, and
labor surplus areas, and women-owned
businesses, must be explained.

(8) Special approvals, clearances, and
requirements. All special approvals,
clearances, and requirements pertinent
to the proposed acquisition are to be
listed in this section. Copies of the ac-
tual documents are to be attached to
the RFC. If the approval, clearance, or
requirement has been requested and is
being processed, a footnote to this ef-
fect, including all pertinent details,
must be included in this section. A list

of Government-wide and Department
imposed approvals, clearances, and re-
quirements is set forth in 307.105–2.
Comprehensive checklists of these and
any OPDIV, agency, regional office,
etc. special approvals, clearances, and
requirements shall be provided for ref-
erence purposes to program offices by
the servicing contracting activity.

(9) Identification and disposition of
data. The project officer must identify
the data expected to be generated by
the acquisition and specify the data to
be delivered to the Department (see
315.7005(b)(2)) and that to be retained
by the contractor. The project officer
must also include information relative
to the use, maintenance, disclosure,
and disposition of data. The project of-
ficer must include a statement as to
whether or not another acquisition,
based upon the data generated by the
proposed acquisition, is anticipated.
The project officer must also include a
statement indicating whether the pro-
posed acquisition is or is not subject to
the Privacy Act (see FAR subpart 24.1
and subpart 324.1).

(10) Project officer and alternate. The
project officer’s name, title, organiza-
tion, mailing address, and telephone
number are to be provided in this sec-
tion, along with the same data for the
project officer’s alternate. In addition,
a statement that the project officer has
completed the Department’s project of-
ficer training course is to be provided
(see 307.170).

(b) The following must be submitted
with every RFC but are to be prepared
as separate attachments so they may
be readily adopted into the request for
proposal format:

(1) Statement of work or specification.
The statement of work describes the
requirements to be performed and may
describe the methods to be used (see
307.105–3 and FAR 35.005 for a detailed
explanation). A specification is used in
lieu of a statement of work when a
clear and accurate description of the
technical requirements for a product,
material, or service can be provided
along with the procedure to determine
that the requirements have been met.
It is essential that a complete and
comprehensive statement of work or
specification be provided by the project
officer.
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(2) Schedule of deliverables or reporting
requirements. The project officer must
specifically describe what is to be de-
livered and when it is to be delivered to
ensure proper contract monitoring.
Usually, technical and financial
progress reports and the final report
are prescribed in this section. These re-
ports should be tailored to the instant
acquisition and should avoid unneces-
sary and burdensome reporting require-
ments.

(c) The following may not be applica-
ble to all RFC’s but must be included
as attachments whenever any do apply:

(1) Government property. The project
officer must identify, as referenced in
the statement of work, the types, indi-
vidual items, and quantities of Govern-
ment property to be furnished to or al-
lowed to be acquired by, the resultant
contractor, if known. The project offi-
cer must specify when the Government
property is to be made available to the
resultant contractor.

(2) Special terms and conditions. The
project officer may suggest inclusion of
any special terms and conditions appli-
cable to the proposed acquisition not
already covered in the statement of
work or the applicable contract general
provisions.

(3) Justification for other than full and
open competition. If the proposed acqui-
sition is to be awarded using other
than full and open competition, a jus-
tification, prepared in accordance with
FAR subpart 6.3 and subpart 306.3,
must be submitted as an attachment to
the RFC.

(4) Privacy Act ‘‘system notice.’’ When
the project officer has determined that
the requirements of the Privacy Act
are applicable to the proposed acquisi-
tion, a copy of the ‘‘system notice’’
must be attached to the RFC (see
324.103(d)).

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23132, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

315.7006 Review.
Upon receipt of the RFC, the con-

tracting activity shall review the con-
tents to ensure that all pertinent infor-
mation has been provided by the pro-
gram office. If pertinent information is
missing or if there are discrepancies in
previously agreed upon information,

such as significant alterations in the
statement of work, the contracting ac-
tivity shall obtain or clarify the infor-
mation so that the acquisition sched-
ule is met. If the program office delays
furnishing the information or clarifica-
tion, the acquisition schedule may
have to be changed. When this cir-
cumstance arises, the contracting ac-
tivity should notify the head of the
sponsoring program office of the prob-
lem, in writing, of the possible slippage
in the acquisition schedule, and the
need for an expeditious remedy. If the
head of the sponsoring program office
is not responsive to the request for ex-
pediency, the matter should be referred
to higher management authorities for
resolution.

[49 FR 13979, Apr. 9, 1984, as amended at 49
FR 36110, Sept. 14, 1984]

PART 316—TYPES OF CONTRACTS

Subpart 316.3—Cost-Reimbursement
Contracts

Sec.
316.301 General.
316.301–3 Limitations.
316.303 Cost-sharing contracts.
316.306 Cost-plus-fixed-fee contracts.
316.307 Contract clauses.

Subpart 316.4—Incentive Contracts

316.403 Fixed-price incentive contracts.

Subpart 316.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

316.601 Time-and-materials contracts.
316.603 Letter contracts.
316.603–2 Application.
316.603–3 Limitations.
316.603–70 Information to be furnished when

requesting authority to issue a letter
contract.

316.603–71 Approval for modifications to let-
ter contracts.

Subpart 316.7—Agreements

316.702 Basic agreements.
316.770 Unauthorized types of agreements.
316.770–1 Letters of intent.
316.770–2 Memorandums of understanding.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14004, Apr. 9, 1984, unless
otherwise noted.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00076 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



81

Department of Health and Human Services 316.603–2

*Use applicable word, words, or statement.

Subpart 316.3—Cost-
Reimbursement Contracts

316.301 General.

316.301–3 Limitations.
(c) The following format shall be

used and executed by the contracting
officer as the determination and find-
ings authorizing the use of a cost-reim-
bursement contract and establishing
the fee:

DEPARTMENT OF HEALTH AND HUMAN
SERVICES—DETERMINATION AND FINDINGS

Authority to Use Cost-Reimbursement Contract

I hereby find that:
(1) The (agency title) proposes to contract

with (name of proposed contractor) for (de-
scribe work, service, or product) (identify
program or project). The estimated cost is
($lll) (if contract is CPFF type, insert,
‘‘plus a fixed fee of ($lll) which is ll per-
cent of the estimated cost exclusive of fee’’).

(2) (Set forth facts and circumstances that
show why it is impracticable to secure prop-
erty or services of the kind or quantity re-
quired without the use of the proposed type
of contract or why the proposed method of
contracting is likely to be less costly than
other methods.) I hereby determine that:

On the basis of the above findings, and in
accordance with FAR 16.301–3, it is imprac-
ticable to secure the property or services of
the kind or quality required without the use
of a (cost, cost-sharing, or cost-plus-a-fixed
fee*) type of contract, or the (cost, cost-shar-
ing, or cost-plus-a-fixed fee*) method of con-
tracting is likely to be less costly than other
methods.
Date lllllllllllllllllllll
Signature llllllllllllllllll

[49 FR 14004, Apr. 9, 1984, as amended at 50
FR 23132, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44294, Dec. 9, 1986]

316.303 Cost-sharing contracts.
For detailed information concerning

the use of cost-sharing contracts, see
335.070.

316.306 Cost-plus-fixed-fee contracts.
(c)(2) The determination and findings

(D&F) required by FAR 16.306(c)(2) has
been combined with the D&F required
by FAR 16.301–3(c) authorizing the use
of cost-reimbursement contract, and is
shown in 316.301–3(c). The contracting
officer is responsible for executing the

D&F and is authorized to make both
determinations required by the FAR.

[51 FR 44294, Dec. 9, 1986]

316.307 Contract clauses.

(a) If the contract is with a hospital
(profit or nonprofit), modify the ‘‘Al-
lowable Cost and Payment’’ clause at
FAR 52.216–7 by deleting from para-
graph (a) the words ‘‘subpart 31.2 of the
Federal Acquisition Regulation (FAR)’’
and substituting ‘‘45 CFR part 74 ap-
pendix E.’’

(j) The contracting officer shall in-
sert the clause at 352.216–72, Additional
Cost Principles, in solicitations and re-
sultant cost-reimbursement contracts
with nonprofit organizations, as identi-
fied in OMB Circular A–122.

[55 FR 42197, Oct. 18, 1990]

Subpart 316.4—Incentive
Contracts

316.403 Fixed-price incentive con-
tracts.

(c) The determination and findings
required by FAR 16.403(c) shall be exe-
cuted by the chief of the contracting
office after it is prepared by the con-
tracting officer.

[51 FR 44294, Dec. 9, 1986]

Subpart 316.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

316.601 Time-and-materials contracts.
(c) Limitations. The format prescribed

in 316.301–3(c) shall be used and exe-
cuted by the contracting officer as the
determination and findings authorizing
the use of either a time-and-materials
contract or a labor-hour contract, ex-
cept that the final paragraph shall be
changed to read as follows:

I hereby determine that:
On the basis of the above findings, no other

type of contract will suitably serve for the
acquisition of the required work or services.

316.603 Letter contracts.

316.603–2 Application.
It is the policy of the Department to

refrain from issuing letter contracts.
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Exceptions to this policy will be per-
mitted only in those cases where all
matters of a substantive nature, such
as statements of work, delivery sched-
ules, and general and special clauses
have been resolved and agreed upon.

316.603–3 Limitations.
The principal official responsible for

acquisition shall be the approving offi-
cial who executes the prescribed writ-
ten statement. However, if the prin-
cipal official responsible for acquisi-
tion is to sign the letter contract as
the contracting officer, the approving
official becomes the head of the con-
tracting activity.

[49 FR 14004, Apr. 9, 1984, as amended at 51
FR 44294, Dec. 9, 1986]

316.603–70 Information to be furnished
when requesting authority to issue
a letter contract.

The following information should be
included by the contracting officer in
any memorandum requesting approval
to issue a letter contract:

(a) Name and address of proposed
contractor.

(b) Location where contract is to be
performed.

(c) Contract number, including modi-
fication number, if possible.

(d) Brief description of work and
services to be performed.

(e) Performance or delivery schedule.
(f) Amount of letter contract.
(g) Estimated total amount of defini-

tized contract.
(h) Type of definitive contract to be

executed (fixed price, cost-reimburse-
ment, etc.).

(i) Statement of the necessity and ad-
vantage to the Government of the use
of the proposed letter contract.

(j) Statement of percentage of the es-
timated cost that the obligation of
funds represents. In rare instances
where the obligation represents 50 per-
cent or more of the proposed estimated
cost of the acquisition, a justification
for that obligation must be included
which would indicate the basis and ne-
cessity for the obligation (e.g., the con-
tractor requires a large initial outlay
of funds for major subcontract awards
or an extensive purchase of materials
to meet an urgent delivery require-
ment). In every case, documentation

must assure that the amount to be ob-
ligated is not in excess of an amount
reasonably required to perform the
work.

(k) Period of effectiveness of the pro-
posed letter contract. If more than 180
days, complete justification must be
given.

(l) Statement of any substantive
matters that need to be resolved.

316.603–71 Approval for modifications
to letter contracts.

All letter contract modifications
(amendments) must be approved by the
principal official responsible for acqui-
sition. Requests for authority to issue
letter contract modifications shall be
processed in the same manner as re-
quests for authority to issue letter con-
tracts and shall include the following:

(a) Name and address of the contrac-
tor.

(b) Description of work and services.
(c) Date original request was ap-

proved and indicate approving official.
(d) Letter contract number and date

issued.
(e) Complete justification as to why

the letter contract cannot be defini-
tized at this time.

(f) Complete justification as to why
the level of funding must be increased.

(g) Complete justification as to why
the period of effectiveness is increased
beyond 180 days, if applicable.

(h) If the funding of the letter con-
tract is to be increased to more than 50
percent of the estimated cost of the ac-
quisition, the information required by
316.603–70(j) must be included.

Subpart 316.7—Agreements

316.702 Basic agreements.

(b) Application.
(2) Basic agreements shall continue

in effect until termination, superses-
sion, or expiration of the term.

(d) Contracts incorporating basic agree-
ments.

(2) Any provision of a contract which
conflicts with the terms of a basic
agreement must be approved by the Di-
rector, Division of Acquisition Policy,
OAGM.
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(4) Basic agreements may include ne-
gotiated overhead rates for cost-reim-
bursement type contracts. Where nego-
tiated overhead rates are included, the
bases to which the rates apply and the
period of applicability must also be
stated. All pertinent provisions such as
final rates for past periods, provisional
rates for current or future periods, ceil-
ings, and any specific items to be treat-
ed as indirect costs shall also be in-
cluded as appropriate.

(e) Content and format. A basic agree-
ment shall consist of an execution
page(s), contents page, special provi-
sions, and general provisions. The fol-
lowing is illustrative of an execution
page:

Basic Agreement Page 1 of—
Number pages

Basic Agreement
Between the United States of America, as

represented by the Department of Health and
Human Services, and (Name of Contractor),
this agreement, effective (Insert Date) by
and between the United States of America,
hereinafter called the ‘‘Government,’’ as rep-
resented by the Department of Health and
Human Services, and (Name of Contractor), a
corporation organized and existing under the
laws of the (State/Commonwealth) of llll
with its principal office in (City, State),
hereinafter called the ‘‘Contractor’’.

WITNESSETH THAT

Whereas, the Government and the Contrac-
tor desire to enter into a single basic agree-
ment for use only in connection with nego-
tiated (insert type of contract and categories
of effort that the basic agreement will cover)
entered into on or after the effective date of
this Agreement, and prior to its termination;
and

Whereas, the parties understand that this
Agreement shall not in any manner provide
for or imply any agreement on the part of
the Government to place future orders or
contracts with the Contractor.

Now therefore, the Government and the
Contractor agree that the provisions and
clauses of the Special Provisions, as set forth
herein, and the General Provisions, as set
forth and modified herein, shall be incor-
porated in and constitute the terms and con-
ditions applicable to all negotiated (insert
type of contract and categories of effort that
the basic agreement will cover) entered into
on or after the effective date of this Agree-
ment, and prior to its termination.

In witness whereof, the parties hereto have
executed this Agreement as of the day and
year first above written.

United States of America

Name of Contractor lllllllllllll
llllllllllllllllllllllll
Signature of Contracting Officer
By llllllllllllllllllllll
Signature of Authorized Official
Typed name lllllllllllllllll
Typed name lllllllllllllllll
Date lllllllllllllllllllll

(f) Procedures. (1) Negotiation of basic
agreements may be undertaken by
OPDIV contracting activities on behalf
of the Department. When an OPDIV
contracting activity decides to nego-
tiate a basic agreement with an organi-
zation, prior authorization must be re-
quested, in writing, from the Director,
Division of Acquisition Policy (DAP).
When the Director, DAP, gives written
authorization to the OPDIV contract-
ing activity designated to conduct ne-
gotiations on behalf of the Depart-
ment, all other OPDIVs will be notified
of this designation. If another OPDIV
elects, it may attend the negotiation
or furnish special terms and conditions
or provisions for inclusion in the pro-
posed basic agreement by advising the
designated negotiating activity in
writing within ten (10) days from the
date of the authorization. After review
and resolution of all requests for inclu-
sion of special terms and conditions or
provisions, the designated negotiating
activity will invite those OPDIVs
which expressed an interest in attend-
ing the negotiations and make the nec-
essary arrangements for the negotia-
tion of the basic agreement.

(2) Prior to the conclusion of negotia-
tions, the designated negotiating activ-
ity shall furnish the OPDIVs a draft
copy of the proposed basic agreement
together with:

(i) A resume of all salient features of
the basic agreement which will facili-
tate review;

(ii) Any of the negotiating OPDIV’s
guides or procedures which are being
considered for incorporation into the
basic agreement by reference;

(iii) A listing of nonstandard clauses
used, the genesis of such clauses, and
the reasons for such clauses in the
basic agreement; and

(iv) The contractor’s comments, in-
cluding the basis for requesting any de-
viation from the HHSAR and the des-
ignated negotiating activity’s position
with respect thereto.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00079 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



84

48 CFR Ch. 3 (10–1–98 Edition)316.770

(3) The OPDIVs shall have fifteen (15)
days from the date of the memorandum
transmitting the information to sub-
mit comments on the draft copy of the
basic agreement. After receipt, analy-
sis, and resolution of the comments of
the OPDIVs, the designated negotiat-
ing activity will proceed to conclude
the negotiation of the basic agreement.

(4) After conclusion of the negotia-
tion, but prior to execution of the basic
agreement, a copy of the basic agree-
ment, together with the information
specified in paragraph (f)(2) above, the
comments of the OPDIVs, the des-
ignated negotiating activity’s analysis
of the OPDIV comments, and the basis
for the action taken will be furnished
to the Director, DAP for review by
DPP and the Office of General Counsel.
Approval by the Director, DAP must be
given prior to the execution of the
basic agreement. After approval and
execution of the basic agreement, the
designated negotiating activity will
distribute the executed document to
the OPDIVs, Office of General Counsel,
and the Director, DAP. The basic
agreement is mandatory for use by all
activities of the Department for all ac-
quisitions falling within the scope of
the basic agreement.

[49 FR 14004, Apr. 9, 1984, as amended at 50
FR 23126, 23133, May 31, 1985; 50 FR 38004,
Sept. 19, 1985; 54 FR 24343 June 7, 1989; 54 FR
24343, June 7, 1989]

316.770 Unauthorized types of agree-
ments.

316.770–1 Letters of intent.
A letter of intent is an informal un-

authorized agreement between the
Government and a prospective contrac-
tor which indicates that products or
services will be produced after comple-
tion of funding and/or other contrac-
tual formalities. Letters of intent are
often solicited by prospective contrac-
tors or may be originated by Govern-
ment personnel. Letters of intent are
not authorized by the FAR and are pro-
hibited for use by Department person-
nel.

316.770–2 Memorandums of under-
standing.

A ‘‘memorandum of understanding’’
is an unauthorized agreement, usually

drafted during the course of negotia-
tions, to modify mandatory FAR and
HHSAR provisions in such a manner as
to make them more acceptable to a
prospective contractor. It may be used
to bind the contracting officer in at-
tempting to exercise rights given the
Government under the contract, or
may contain other matters directly
contrary to the language of the solici-
tation or prospective contractual docu-
ment. Use of such memorandums of un-
derstanding is not authorized. Any
change in a solicitation or contract
shall be made by amendment or modi-
fication to that document. When a
change to a prescribed contract clause
is considered necessary, a deviation
shall be requested.

PART 317—SPECIAL CONTRACTING
METHODS

Subpart 317.2—Options

Sec.
317.201 Definition.
317.202 Use of options.
317.203 Solicitations.
317.206 Evaluation.

Subpart 317.70—Consolidated Acquisitions

317.7001 General.
317.7002 Policy.

Subpart 317.71—Supply and Service Ac-
quisitions Under the Government Em-
ployees Training Act

317.7100 Scope of subpart.
317.7101 Applicable regulations.
317.7102 Acquisition of training.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14006, Apr. 9, 1984, unless
otherwise noted.

Subpart 317.2—Options
317.201 Definition.

(a) An option must:
(1) Identify the supplies or services as

a discrete option quantity in addition
to the basic quantity of supplies or
services to be delivered under the ini-
tial contract award;

(2) Establish a price or specify a
method of calculation which will make
the price certain;

(3) Be agreed to and included in the
initial contract award; and
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(4) Permit the Government the right
to exercise the option unilaterally.

(b) Contract provisions which provide
the Government the right to buy addi-
tional requirements, subject to the
written agreement of the contractor,
do not meet the requirements of para-
graph (a)(4) of this section and are not
authorized. Further, any contract pro-
vision which merely extends the initial
contract period without requiring de-
livery of additional supplies or services
is not an option.

317.202 Use of options.

(c)(6) The primary purpose for inclu-
sion would be the achievement of ad-
ministrative convenience.

317.203 Solicitations.

(g)(2) When unusual circumstances
exist, the principal official responsible
for acquisition (not delegable) may ap-
prove a greater percentage (but see
FAR 17.205).

317.206 Evaluation.

The determination referenced in FAR
17.206(b) shall be made by the chief of
the contracting office.

[49 FR 14006, Apr. 9, 1984, as amended at 53
FR 43208, Oct. 26, 1988]

Subpart 317.70—Consolidated
Acquisitions

317.7001 General.

Studies have indicated that substan-
tial savings can be realized through
centralized and consolidated acquisi-
tions of common use supplies, services,
and equipment. The Department has
identified common use items and has
applied the principle of consolidated
acquisition to these items.

317.7002 Policy.

(a) The following supplies, services,
and equipment have been indentified as
common use items and are to be ac-
quired by the centralized contracting
activity identified in paragraph (b):

(1) Administrative supplies, equip-
ment, and services (i.e., general use of-
fice items or related services), as dis-
tinguished from functional or program
requirements.

(2) Automated data processing serv-
ices (but see ADP Systems Manual,
Chapter 4).

(3) Stenographic reporting services.
(4) Visual arts, graphics, and

supplementing services.
(5) Press clipping services.
(b) Activities within the metropoli-

tan Washington, DC area are required
to submit purchase requests for the
above items to the applicable central-
ized contracting activity as follows:

(1) Activities located in the South-
west Washington complex; Procure-
ment Branch, Division of Contract Op-
erations, Office of Acquisition and
Grants Management, Office of the Sec-
retary.

(2) Parklawn Complex, Rockville,
Maryland (Montgomery and Prince
Georges Counties area); Division of Ac-
quisition Management, Administrative
Services Center, Office of Management,
Public Health Service.

(3) National Institutes of Health; Di-
vision of Procurement, National Insti-
tutes of Health.

(c) Activities outside the metropoli-
tan Washington, DC area are encour-
aged to establish centralized points to
conduct acquisitions for common use
items.

[49 FR 14006, Apr. 9, 1984, as amended at 54
FR 24343, June 7, 1989; 55 FR 13536, Apr. 11,
1990]

Subpart 317.71—Supply and Serv-
ice Acquisitions Under the
Government Employees Train-
ing Act

SOURCE: 53 FR 43208, Oct. 26, 1988, unless
otherwise noted.

317.7100 Scope of subpart.

This subpart provides alternate
methods for obtaining training in non-
Government facilities under the Gov-
ernment Employees Training Act, 5
U.S.C. chapter 41.

317.7101 Applicable regulations.

Basic policy, standards, and delega-
tions of authority to approve training
are contained in HHS Personnel Man-
ual Instruction 410–1.
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317.7102 Acquisition of training.

(a) The acquisition of interagency
training courses and non-governmental
off-the-shelf training courses, whether
for individual employees or for groups
of employees, is the responsibility of

the Assistant Secretary for Personnel
Administration.

(b) Non-governmental training must
be acquired through the contracting of-
fice if there are costs for training
course development or for modification
of off-the-shelf training courses.
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 319—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSI-
NESS CONCERNS

Subpart 319.2—Policies

Sec.
319.201 General policy.
319.201–70 Small and disadvantaged business

utilization specialist.
319.270 Federal acquisition conferences.

Subpart 319.5—Set-Asides for Small
Business

319.501 General.
319.503 Setting aside a class of acquisitions.
319.503–70 Small business class set-aside for

construction, repair, and alteration
work.

319.505 Rejecting set-aside recommenda-
tions.

319.506 Withdrawing or modifying set-
asides.

319.570 Contract payments.

Subpart 319.7—Subcontracting With Small
Business and Small Disadvantaged
Business Concerns

319.705 Responsibilities of the contracting
officer under the subcontracting assist-
ance program.

319.705–2 Determining the need for a sub-
contracting plan.

319.705–3 Preparing the solicitation.
319.705–4 Reviewing the subcontracting

plan.
319.705–5 Awards involving subcontracting

plans.
319.705–6 Postaward responsibilities of the

contracting officer.
319.706 Responsibilities of the cognizant ad-

ministrative contracting officer.

Subpart 319.8—Contracting with the Small
Business Administration (the 8(a) Program)

319.800 General.
319.803 Selecting acquisitions for the 8(a)

Program.
319.812 Contract administration.
319.870 Liaison with the Small Business Ad-

ministration.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14007, Apr. 9, 1984, unless
otherwise noted.

Subpart 319.2—Policies
319.201 General policy.

(c) The functional management re-
sponsibilities for the Department’s
small business, disadvantaged business,
and labor surplus area programs are
delegated to the Director of the Office
of Small and Disadvantaged Business
Utilization (OSDBU).

(1) The Director, OSDBU is respon-
sible for:

(i) Recommending to the Under Sec-
retary overall Department-wide oper-
ating concepts and policies relating to
the Department’s small business, dis-
advantaged business, and labor surplus
area programs;

(ii) Implementing policy decisions
through the issuance of operating pro-
cedures (Operating Divisions (OPDIVs)
may develop alternative procedures for
achieving departmental policy goals,
and objectives. However, any change in
procedures must be approved by the
Under Secretary);

(iii) Reviewing and evaluating the
Department’s policies, practices, and
procedures pertaining to the disadvan-
taged business, small business, and
labor surplus area programs, as well as
recommending changes or corrective
actions to the OPDIV heads or to the
Under Secretary, as appropriate;

(iv) Providing the Under Secretary
with regular appraisals of performance
and quality of effort, including timely
notification of significant problems,
events, and accomplishments, and the
need for changes in Department-wide
objectives and policies; and

(v) Providing technical assistance
and support to the small and disadvan-
taged business utilization specialists.

(2) The Director, OSDBU is author-
ized to:

(i) Establish standards, procedures
and operating guidelines controlling
the manner in which the small busi-
ness, disadvantaged business, and labor
surplus area programs are conducted
throughout the Department;

(ii) Provide advice on proposed allo-
cations of personnel, funds, and other
resources in light of the total needs of
the Department;
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(iii) Prescribe, after coordination
with appropriate concerned personnel,
reporting requirements necessary to
preserve openness in reporting, identi-
fying emerging problems, monitor De-
partment-wide activity, and provide a
basis for appraisal and evaluation of
performance. To the maximum extent,
these reporting requirements will be
satisfied through existing Department-
wide reporting systems or by making
modifications to them;

(iv) Conduct surveys and review of
operating practices in the OPDIVs and
regional offices; and

(v) Communicate directly with the
small and disadvantaged business utili-
zation specialists to assist them in car-
rying out their individual and collec-
tive responsibilities.

319.201–70 Small and disadvantaged
business utilization specialist.

(a) The Head of each OPDIV shall ap-
point a qualified full time small and
disadvantaged business utilization spe-
cialist (SADBUS) in the following ac-
tivities: Office of Human Development
Services (OHDS), Health Care Financ-
ing Administration (HCFA), Social Se-
curity Administration (SSA), Public
Health Service (PHS), to include the
Food and Drug Administration (FDA),
Health Resources and Services Admin-
istration (HRSA) (and each regional Of-
fice of Engineering Services), Indian
Health Service (IHS), National Insti-
tutes of Health (NIH), Alcohol, Drug
Abuse, and Mental Health Administra-
tion (ADAMHA), Centers for Disease
Control (CDC), and Administrative
Services Center (ASC). A SADBUS
shall also be appointed for the Office of
the Secretary (OS) and for each Re-
gional Office. As deemed necessary, ad-
ditional small and disadvantaged busi-
ness utilization specialists may be ap-
pointed in larger contracting activi-
ties.

(b) When the volume of contracting
does not warrant assignment of a full-
time SADBUS, an individual shall be
appointed as the specialist on a part-
time basis. The responsibilities of this
assignment shall take precedence over
other responsibilities. The specialist
shall be responsible directly to the ap-
pointing authority and shall be at an
organizational level outside the direct

acquisition chain of command, i.e.,
should report directly to the principal
official responsible for acquistion,
where appropriate.

(c) The Director, OSDBU will exer-
cise functional management authority
over small and disadvantaged business
utilization specialist regarding small
business, disadvantaged business, and
labor surplus area matters. Appoint-
ments of SADBUS’s shall only be made
after consultation with the Director,
OSDBU. A copy of each appointment
and termination of appointment of spe-
cialists shall be forwarded to the Direc-
tor, OSDBU.

(d) The SADBUS shall perform the
following duties, as determined to be
appropriate to the activity by the ap-
pointing official or by the Director,
OSDBU. The SADBUS shall:

(1) Maintain a program designed to
locate capable small business, dis-
advantaged business, women-owned
business and labor surplus area busi-
ness sources for current and future ac-
quisitions, through SBA or by using
other methods, establish appropriate
source lists for each category, and
work closely with contracting and
small purchasing offices to ensure of-
fers are solicited from firms on the
source lists;

(2) Coordinate inquiries and requests
for advice from small business, dis-
advantaged business, women-owned
business, and labor surplus area busi-
ness concerns on acquisition matters,
and counsel them with respect to busi-
ness opportunities to enhance their po-
tential participation in the Depart-
ment’s acquisition program;

(3) Prior to the issuance of solicita-
tions (or contract modifications for ad-
ditional supplies or services) in excess
of the small purchase limitation, which
have not been reviewed, reserved, or
set-aside by the contracting officer, re-
view the contracting officer’s justifica-
tion for such action;

(4) Assure that small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns are provided adequate specifica-
tions or drawings by initiating actions,
in writing, with appropriate technical
and contracting personnel to ensure
that all necessary specifications or
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drawings for current and future acqui-
sitions, as appropriate, are available;

(5) Review proposed requirements for
possible breakout of items suitable for
acquisitions from small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns;

(6) Assure that financial assistance,
available under existing regulations, is
offered, and that requests by small
business concerns for proper assistance
are not treated as a handicap in the
award of contracts;

(7) Participate in determinations
concerning responsibility of prospec-
tive contractors whenever small busi-
ness concerns are involved;

(8) Participate in the evaluation of a
prime contractor’s small business,
labor surplus area, and disadvantaged
business subcontracting plans;

(9) Advise and assist contracting offi-
cers in discharging their responsibil-
ities by:

(i) Monitoring and reviewing contrac-
tor performance to determine compli-
ance with small and small disadvan-
taged business subcontracting plans,
and

(ii) Developing and maintaining
records and reports that reflect such
compliance or noncompliance;

(10) Review and make appropriate
recommendations to the contracting
officer on proposals to furnish Govern-
ment-owned facilities to contractors if
this action may enhance the small
business program;

(11) Assure that the participation of
small businesses, disadvantaged busi-
nesses, women-owned business, and
labor surplus area concerns is accu-
rately reported;

(12) Make available to SBA copies of
solicitations when so requested;

(13) When a bid or offer from a small
business, disadvantaged business,
women-owned business, or labor sur-
plus area concern has been rejected for
nonresponsiveness or nonresponsibil-
ity, upon request, aid, counsel and as-
sist that firm in understanding require-
ments for responsiveness and respon-
sibility so that the firm may be able to
qualify for future awards;

(14) Participate in government-indus-
try conferences to assist small busi-
ness, disadvantaged business, women-

owned business, and labor surplus area
concerns, including Business
Opportunity/ Federal Acquisition Con-
ferences, Minority Business Enter-
prises Acquisition Seminars, and Busi-
ness Opportunity Committee meetings;

(15) Advise potential sources how
they can obtain information about
sealed bid and negotiated acquisitions;

(16) Brief the head of the contracting
activity at least once quarterly con-
cerning the status of the activity’s
small business, disadvantaged business,
women-owned business, and labor sur-
plus area programs in relation to goals
and objectives established;

(17) Participate in the development,
implementation, and review of auto-
mated source systems to assure that
the interests of small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns are fully considered;

(18) Assure that the organization
maintains a list of products and serv-
ices which are categorized as repetitive
small business set-aside;

(19) Provide small business, disadvan-
taged business, women-owned business,
and labor surplus area concerns infor-
mation regarding assistance available
from Federal agencies such as the
Small Business Administration, Minor-
ity Business Development Agency, Bu-
reau of Indian Affairs, Economic Devel-
opment Administration, National
Science Foundation, Department of
Labor, and others, including State
agencies and trade associations;

(20) Be responsible for establishing an
education and training program for
personnel whose duties and functions
affect the activity’s small business,
disadvantaged business, women-owned
business, and labor surplus areas pro-
grams; and

(21) Participate in interagency pro-
grams relating to small business, dis-
advantaged business, women-owned
business, and labor surplus area mat-
ters as authorized by the Director,
OSDBU.

[49 FR 14007, Apr. 9, 1984, as amended at 50
FR 23126, 23133, May 31, 1985; 50 FR 38004,
Sept. 19, 1985; 54 FR 24343, June 7, 1989; 57 FR
11690, Apr. 7, 1992]
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319.270 Federal acquisition con-
ferences.

The Department of Commerce is re-
sponsible for coordinating the partici-
pation of Federal civilian agencies in a
continuing series of conferences which
are sponsored by members of Congress.
The objectives of these conferences are:

(a) Location of additional acquisition
sources to broaden the acquisition base
of Federal agencies;

(b) Stimulation of local, regional,
and national economic growth, na-
tional security, and cost reduction;

(c) Location of underutilized produc-
tion capacity;

(d) Prevention or elimination of
pockets of underemployment; and

(e) Assistance of small and small dis-
advantaged business concerns.
As notified by the OSDBU, contracting
activities shall provide appropriate
SADBUS or acquisition personnel to
participate in person-to-person coun-
seling at these conferences. Ordinarily,
participation by contracting activities
will be restricted to conferences held
within the geographical areas adjacent
to their officers. The brochure, ‘‘How
To Do Business With DHHS’’ should be
of great assistance in this counseling
as it has been specifically prepared to
assist individuals, firms, and institu-
tions who may wish to do business with
this Department. It contains a brief de-
scription of the mission and programs
of HHS and its Operating Divisions and
provides a listing of contracting offices
and the types of services and commod-
ities acquired by each.

Subpart 319.5—Set-Asides for
Small Business

319.501 General.
(c) Prior to the contracting officer’s

review, the SADBUS shall review each
proposed acquisition to determine the
feasibility of recommending award to
the Small Business Administration
(SBA) pursuant to section 8(a) of the
Small Business Act. When it cannot be
awarded to SBA pursuant to section
8(a), the SADBUS shall review the pro-
posed acquisition to determine if it can
be recommended as a set-aside under
one of the set-aside priorities stated in
FAR 19.504. The SADBUS’s rec-

ommendation shall be entered on Form
HHS–653, Small Business-Labor Sur-
plus Set-Aside Review Form, with the
reasons for the type of set-aside rec-
ommended, or the reasons for not rec-
ommending a set-aside, and provided to
the contracting officer. Upon receipt of
the Form HHS–653, the contracting of-
ficer shall promptly concur or noncon-
cur with the SADBUS’s recommenda-
tion. The contracting officer will make
the final determination as to whether
the proposed acquisition will be set-
aside or not. If the contracting officer
approves the SADBUS’s set-aside rec-
ommendation, the proposed acquisition
will be set-aside as specified. However,
if the contracting officer disapproves
the SADBUS’s set-aside recommenda-
tion, the reasons must be documented
on the Form HHS–653, and the form
signed. (See 319.505 for options avail-
able to the SADBUS regarding the con-
tracting officer’s disapproval of a set-
aside recommendation.) In all cases,
the completed Form HHS–653 is to be
retained by the contracting officer and
placed in the contract file.

[57 FR 11690, Apr. 7, 1992]

319.503 Setting aside a class of acqui-
sitions.

319.503–70 Small business class set-
aside for construction, repair, and
alteration work.

A small business class set-aside is
considered to have been made for each
proposed acquisition for construction,
repair, and alteration work in an esti-
mated amount ranging from $2,500 to $2
million. Accordingly, the contracting
officer shall set aside for small busi-
ness each proposed acquisition. If, in
his/her judgment, the particular acqui-
sition falling within the dollar limits
specified above is unsuitable for a set-
aside for exclusive small business par-
ticipation, the procedure set forth in
FAR 19.506 shall apply. Proposed acqui-
sitions for construction, repair, and al-
teration work in an estimated amount
of more than $2 million shall be proc-
essed on a case by case basis.

319.505 Rejecting set-aside rec-
ommendations.

(a) If the contracting officer rejects
the SADBUS’s recommendation for a
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set-aside and an SBA procurement cen-
ter representative (PCR) is not as-
signed or available, the SADBUS may
appeal, in writing, to the head of the
contracting activity (HCA) or his/her
designee. The SADBUS shall provide
the HCA or designee all the pertinent
information concerning the set-aside
disagreement, and the HCA shall re-
spond in writing within seven business
days. The HCA’s decision is final and
not appealable. The decision by the
HCA shall be attached to the Form
HHS–653 and placed in the contract
file. After receipt of a final decision by
the HCA, and if the decision approves
the action of the contracting officer,
the SADBUS shall forward, for infor-
mation and management purposes,
complete documentation of the case to
the OSDBU Director. Documentation
transmitted shall include, as a mini-
mum, a copy of the appeal memoran-
dum submitted to the HCA, a copy of
the IFB or RFP, a list of proposed
sources, a copy of the Form HHS–653
and attachments completed by the
SADBUS and the contracting officer, a
copy of the HCA’s decision, and all
other written material considered by
the HCA in arriving at the decision.
The SADBUS’ transmittal memoran-
dum shall contain an affirmative state-
ment that the attachments constitute
the complete file reviewed and consid-
ered by the HCA in making the final
decision.

If an SBA PCR is assigned or avail-
able and the SADBUS refers the case to
that person, the SBA PCR may either
concur with the decision of the con-
tracting officer not to set-aside the
proposed acquisition or recommend to
the contracting officer that it be set-
aside. For the SBA PCR to make a
comprehensive review, at least the fol-
lowing should be provided as attach-
ments to the Form HHS–653: the state-
ment of work, evaluation criteria, Gov-
ernment cost estimate, source list in-
cluding size of firms, and a copy of any
justification for other than small busi-
ness considerations that may be appli-
cable. Once the case has been referred
to the SBA PCR, no further appeal ac-
tion shall be taken by the SADBUS.
(Refer to FAR 19.505 for the procedures
available to the SBA PCR if the con-

tracting officer rejects the set-aside
recommendation.)

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.506 Withdrawing or modifying set-
asides.

(b) If an SBA PCR is not assigned,
the disagreement between the con-
tracting officer and the SADBUS shall
be referred to the HCA for resolution.

(d) Immediately upon notice from the
contracting officer, the SADBUS shall
provide telephone notification regard-
ing all set-aside withdrawals to the
OSDBU Director.

319.570 Contract payments.
Contract payments to small business

concerns must be made on a timely
basis. Payment of an invoice or vouch-
er must be made within 30 days after
receipt of the invoice or voucher or
from acceptance of the goods or serv-
ices. Each invoice or voucher from a
small business concern not sent di-
rectly to the servicing finance office,
but received by the contracting activ-
ity, shall be stamped or otherwise iden-
tified for expedited payment before it
is forwarded to the servicing finance
office.

Subpart 319.7—Subcontracting
With Small Business and Small
Disadvantaged Business Con-
cerns

319.705 Responsibilities of the con-
tracting officer under the sub-
contracting assistance program.

319.705–2 Determining the need for a
subcontracting plan.

The dollar value of all proposed in-
cremental funding actions shall be in-
cluded in determining whether the ac-
quisition meets the dollar threshold re-
quiring a subcontracting plan. The sub-
contracting plan shall be based on the
total value of the acquisition which
will include the value of all option
quantities or funding actions.

319.705–3 Preparing the solicitation.
The SBA PCR should be allowed a pe-

riod of one to five business days for the
review of the solicitation, depending
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upon the circumstances and complex-
ity of the individual acquisition.

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.705–4 Reviewing the subcontract-
ing plan.

The offeror’s/bidder’s subcontracting
plan for small business concerns shall
be judged independently of the sub-
contracting plan for small disadvan-
taged business concerns. If a sub-
contracting plan is not obtained, the
contracting officer must document the
contract file to substantiate the rea-
sons why the plan was not obtained.
The contracting officer must obtain a
satisfactory subcontracting plan prior
to awarding the contract.

(d) If the contracting officer deter-
mines that the subcontracting plan
submitted reflects the best effort by
the offeror/bidder to award sub-
contracts to small and small disadvan-
taged business concerns, but the
SADBUS disagrees with the contract-
ing officer’s determination, a final de-
termination shall be made by the prin-
cipal official responsible for acquisi-
tion. The SADBUS shall submit this
final determination to the Director,
OSDBU with the appropriate support-
ing documentation.

(1) The contracting officer may ac-
cept the terms of an overall or ‘‘mas-
ter’’ company subcontracting plan if it
is incorporated by reference into a spe-
cific subcontracting plan submitted by
the apparent successful offeror/bidder
for a specific contract, if:

(i) The master plan contains all the
elements required by the statute;

(ii) Subcontracting goals for small
and small disadvantaged business con-
cerns are specifically set forth in each
contract or modification over the stat-
utory thresholds;

(iii) Any changes to the plan deemed
necessary and required by the con-
tracting officer in areas other than
goals are specifically set forth in the
contract or modification;

(iv) The contracting officer has cop-
ies of the entire plan; and

(v) The SBA PCR has had an oppor-
tunity to comment on the master plan.

(2) If the prime contract is for a com-
mercial product, the required sub-
contracting plan may relate to the

company’s production of the item gen-
erally (both for the Government con-
tract and for regular commercial sale)
rather than solely to the item being ac-
quired under the Government contract.
In such cases, the contractor shall be
required to submit one company-wide,
annual plan to be reviewed for approval
by the first agency with which it en-
ters into a prime contract (which re-
quires a subcontracting plan) during
the fiscal year. The approved plan will
remain in effect for the entire fiscal
year and is applicable to all deliveries
made under contracts entered into dur-
ing the contractor’s fiscal year, even
though these deliveries are made in a
succeeding fiscal year. The contractor
shall submit a new plan to the first
agency with which it enters into a con-
tract (over the statutory threshold)
during a succeeding fiscal year. The
new plan shall apply to all deliveries
made under contracts entered into dur-
ing the succeeding fiscal year, no mat-
ter when the deliveries are made.

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.705–5 Awards involving sub-
contracting plans.

(a)(3) The SBA PCR shall be allowed
a period of one to five business days to
review the contract award package, de-
pending upon the circumstances and
complexity of the individual acquisi-
tion.

319.705–6 Postaward responsibilities
of the contracting officer.

The SADBUS shall perform the dis-
tribution requirements stated in para-
graphs (a) through (c) of FAR 19.705–6.
A copy of any company-wide plans and
associated approvals shall also be sent
to the Director, OSDBU by the
SADBUS. In addition, the SADBUS is
responsible for summarizing and re-
porting to the Director, OSDBU, on a
quarterly basis, all prime contracts
$500,000 and over ($1 million for con-
struction) using the following report-
ing format:

(a) Name of the OPDIV and program
office;

(b) Number and dollar amount of con-
tracts requiring subcontracting plans;

(c) Number of contracts with sub-
contracting plans;
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(d) Number of contracts without sub-
contracting plans;

(e) Small and small disadvantaged
business subcontracting goals; and

(f) Statements citing reasons why
small and small disadvantaged business
subcontracting plans were not included
in the contracts.

319.706 Responsibilities of the cog-
nizant administrative contracting
officer.

(a) The contracting officer shall com-
ply with the requirements of FAR
19.706(a), and shall use the Standard
Form 294, Subcontracting Report for
Individual Contracts, to monitor the
contractor’s progress in achieving both
the small business and small disadvan-
taged business subcontracting goals.
The contracting officer shall require
the contractor to provide in the Re-
marks block of each Standard Form 294
submitted a narrative of the progress
in fulfilling the small business and
small disadvantaged business sub-
contracting goals. The contracting offi-
cer shall require the contractor to re-
port any difficulties in achieving the
goals and the actions being taken by
the contractor to overcome the dif-
ficulties. The contracting officer shall
document the contract file whenever
the contractor is experiencing difficul-
ties in achieving the planned sub-
contracting goals, and shall indicate
the actions taken by the contractor to
resolve the difficulties and the actions
taken by the contracting officer to
remedy the situation. A copy of this
documentation shall be provided to the
SADBUS.

(b) At the time of physical comple-
tion of the contract, the contracting
officer shall prepare a memorandum
for record for inclusion in the contract
file indicating whether or not the con-
tractor complied with the subcontract-
ing plan and subcontracting provisions
of the contract.

(1) If the contractor achieved its sub-
contracting dollar goals for both small
business and small disadvantaged busi-
ness, the memorandum shall state that
the contractor complied with the sub-
contracting plan and provisions of the
contract. No other documentation is
needed.

(2) If the contractor failed to achieve
its subcontracting dollar goals for ei-
ther small business or small disadvan-
taged business, or both, the contract-
ing officer shall indicate this failure in
the memorandum and determine
whether the contractor did or did not
exercise its best efforts in attempting
to achieve the goals.

(i) If determined that the contractor
exercised its best efforts, the contrac-
tor shall be found to have complied
with the subcontracting plan and pro-
visions of the contract. The rationale
for this determination shall be docu-
mented in the memorandum.

(ii) If determined that the contractor
did not exercise its best efforts, the
contractor shall be found to have not
complied with the subcontracting plan
and provisions of the contract. The rea-
sons for this determination shall be
documented in the memorandum,
along with a description of specific ac-
tions taken by the contracting officer
during the performance of the con-
tracting to attempt to remedy the fail-
ure.

(c) A copy of the memorandum per-
taining to either situation described in
paragraph (b)(2) (i) or (ii) of this sec-
tion shall be sent to the Director, Of-
fice of Small and Disadvantaged Busi-
ness Utilization.

[50 FR 46299, Nov. 7, 1985]

Subpart 319.8—Contracting with
the Small Business Administra-
tion (the 8(a) Program)

SOURCE: 55 FR 13536, Apr. 11, 1990, unless
otherwise noted.

319.800 General.

(c) The signing of the contract docu-
ment may be accepted as the Small
Business Administration’s (SBA) cer-
tification that SBA is competent to
perform a specific HHS requirement.

319.803 Selecting acquisitions for the
8(a) Program.

(c) Brochures of 8(a) concerns which
have been interviewed by the Office of
Small and Disadvantaged Business Uti-
lization (OSDBU) are forwarded to each
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small and disadvantaged business utili-
zation specialist (SADBUS). These bro-
chures are to be reviewed by the
SADBUS to match HHS requirements
with the capabilities of these concerns.
The SADBUS will make the capabili-
ties of these concerns known to pro-
gram personnel and will obtain infor-
mation, as needed, by contacting
OSDBU or SBA.

319.812 Contract administration.

(b) The responsibility for subcontract
administration and field inspection
will, in most cases, be delegated by
SBA to the contracting activity. The
contracting activity may develop a tri-
partite agreement for execution by
SBA, the 8(a) subcontractor, and the
contracting activity instead of devel-
oping separate modifications for the
SBA contract and the 8(a) subcontract.

(c) Some 8(a) concerns may need ad-
ditional management expertise for op-
timal performance and completion of a
particular contract. Therefore, when
subcontract administration is dele-
gated to HHS by SBA, the contracting
activity shall promptly apprise the
SBA, the SADBUS, and OSDBU when-
ever the contractor is experiencing
problems. SBA should provide nec-
essary technical assistance so the con-
tractor can successfully complete the
contract.

(d) The OSDBU, SADBUS, and SBA
are to be notified prior to initiating
final action to terminate an 8(a) con-
tract.

319.870 Liaison with the Small Busi-
ness Administration.

(a) Contracting activities will main-
tain a continuous liaison with the SBA
to ensure that the overall goals of each
activity are achieved. In the event
there is a dispute between the con-
tracting activity and a SBA represent-
ative regarding any aspect of 8(a) con-
tracting, the contracting activity must
promptly notify OSDBU.

(b) The business development respon-
sibility of SBA requires them to assist
in and monitor the growth and develop-
ment of all 8(a) concerns. Therefore, it
is incumbent upon HHS to assist SBA
in this effort by utilizing the source se-
lection process in a manner that would

make use of the largest possible num-
ber of 8(a) concerns.

PART 320—LABOR SURPLUS AREA
CONCERNS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 320.1—General

320.102 General policy.

Contracting activities should obtain
appropriate publications and other in-
formation identifying labor surplus
areas from:

U.S. Department of Labor, Employment
and Training Administration, Office of Pol-
icy Evaluation and Research, Division of
Labor Market Information, Washington, D.C.
20530.

Contracting officers shall use the ‘‘Di-
rectory of Labor Surplus Area Contrac-
tors,’’ provided by the Office of Small
and Disadvantaged Business Utiliza-
tion, as a source to identify labor sur-
plus area concerns and to augment
other labor surplus area source lists.
Contracting officers should also seek to
identify concerns from labor surplus
areas by placing sources sought synop-
ses in the Commerce Business Daily.
Small and disadvantaged business uti-
lization specialists shall assist con-
tracting officers in developing and
maintaining source lists of small busi-
ness and other concerns in labor sur-
plus areas. Department of Commerce
and SBA regional and field offices
should be contacted for assistance in
identifying labor surplus area con-
cerns.

[49 FR 14012, Apr. 9, 1984]

PART 322—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 322.6—Walsh-Healey Public
Contracts Act

Sec.
322.604 Exemptions.
322.604–2 Regulatory exemptions.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).
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Subpart 322.6—Walsh-Healey
Public Contracts Act

322.604 Exemptions.

322.604–2 Regulatory exemptions.
(c)(1) The actions required by FAR

22.604–2(c)(1) shall be exercised by the
Director, Office of Acquisition and
Grants Management (DOAGM). Con-
tracting offices requiring exemptions
shall forward requests through normal
acquisition channels to the DOAGM.

[51 FR 44294, Dec. 9, 1986; 51 FR 47353, Dec. 31,
1986, as amended at 54 FR 24343, June 7, 1989]

PART 324—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 324.1—Protection of Individual
Privacy

Sec.
324.100 Scope of subpart.
324.102 General.
324.103 Procedures.

Subpart 324.2—Freedom of Information Act

324.202 Policy.

Subpart 324.70—Confidentiality of
Information

324.7001 General.
324.7002 Policy.
324.7003 Applicability.
324.7004 Required clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14013, Apr. 9, 1984, unless
otherwise noted.

Subpart 324.1—Protection of
Individual Privacy

324.100 Scope of subpart.
This subpart implements 45 CFR part

5b, Privacy Act Regulations, and FAR
subpart 24.1, Protection of Individual
Privacy, which implement the Privacy
Act of 1974 (Pub. L. 93–579, December 31,
1974; 5 U.S.C. 552a) and OMB Circular
No. A–108, July 9, 1975.

324.102 General.
(a) It is the Department’s policy to

protect the privacy of individuals to
the maximum possible extent while
permitting the exchange of records re-

quired to fulfill the Department’s ad-
ministrative and program responsibil-
ities and its responsibilities for disclos-
ing records to which the general public
is entitled under the Freedom of Infor-
mation Act (5 U.S.C. 552). The Privacy
Act of 1974 and the Department’s im-
plementation under 45 CFR part 5b
apply ‘‘when an agency provides by a
contract for the operation by or on be-
half of the agency of a system of
records to accomplish any agency func-
tion . . .’’ The key factor is whether a
departmental function is involved.
Therefore, the Privacy Act require-
ments apply to a departmental con-
tract when, under the contract, the
contractor must maintain or operate a
system of records to accomplish a de-
partmental function.

(e) The program official, and, as nec-
essary, the official designated as the
activity’s Privacy Act Coordinator and
the Office of General Counsel, shall de-
termine the applicability of the Act to
each proposed acquisition. The pro-
gram official is required to include a
statement in the request for contract
indicating whether the Privacy Act is
or is not applicable to the proposed ac-
quisition.

(f) Whenever the contracting officer
is informed that the Privacy Act is not
applicable, but the resultant contract
will involve the collection of individ-
ually identifiable personal data by the
contractor, the contracting officer
shall include provisions to protect the
confidentiality of the records and the
privacy of individuals identified in the
records (see subpart 324.70).

324.103 Procedures.

(a) All requests for contract shall be
reviewed by the contracting officer to
determine whether the Privacy Act re-
quirements are applicable. If applica-
ble, the contracting officer shall in-
clude the solicitation notification and
contract clause required by FAR 24.104
in the solicitation, and the contract
clause in the resultant contract. In ad-
dition, the contracting officer shall en-
sure that the solicitation notification,
contract clause, and other pertinent in-
formation specified in this subpart are
included in any contract modification
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which results in the Privacy Act re-
quirements becoming applicable to a
contract.

(b)(1) The contracting officer shall
identify the system(s) of records on in-
dividuals in solicitations, contracts,
and contract modifications to which
the Privacy Act and the implementing
regulations are applicable.

(2) The contracting officer shall in-
clude a statement in the contract noti-
fying the contractor that the contrac-
tor and its employees are subject to
criminal penalties for violations of the
Act (5 U.S.C. 552a(i)) to the same ex-
tent as employees of the Department.
The statement shall require that the
contractor assure that each contractor
employee knows the prescribed rules of
conduct, and each contractor employee
is aware that he/she can be subjected to
criminal penalties for violations of the
Act. The contracting officer shall pro-
vide the contractor with a copy of the
rules of conduct and other require-
ments set forth in 45 CFR 5b.

(c) The contracting officer shall in-
clude in the contract the disposition to
be made of the system(s) of records on
individuals upon completion of per-
formance of the contract. For example,
the contract may require the contrac-
tor to completely destroy the records,
to remove personal identifiers, to turn
the records over to the Department, or
to keep the records but take certain
measures to keep the records confiden-
tial and protect the individuals’ pri-
vacy.

(d) Whenever an acquisition is deter-
mined to be subject to the Privacy Act
requirements, a ‘‘system notice,’’ pre-
pared by the program official and de-
scribing the Department’s intent to es-
tablish a new system of records on in-
dividuals, to make modifications to an
existing system, or to disclose informa-
tion in regard to an existing system, is
required to be published in the FED-
ERAL REGISTER. A copy of the ‘‘system
notice’’ shall be attached to the re-
quest for contract or purchase request.
If a ‘‘system notice’’ is not attached,
the contracting officer shall inquire
about its status and shall obtain a copy
from the program official for inclusion
in the contract file. If a ‘‘system no-
tice’’ has not been published in the
FEDERAL REGISTER, the contracting of-

ficer may proceed with the acquisition
but shall not award the contract until
the ‘‘system notice’’ is published, and
publication is verified by the contract-
ing officer.

Subpart 324.2—Freedom of
Information Act

324.202 Policy.

(a) The Department’s regulation im-
plementing the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552, as amend-
ed, is set forth in 45 CFR part 5.

(b) The contracting officer, upon re-
ceiving a FOIA request, shall follow
Department and operating division pro-
cedures. As necessary, actions should
be coordinated with the cognizant
Freedom of Information (FOI) Officer
and the Business and Administrative
Law Division of the Office of General
Counsel. The contracting officer must
remember that only the FOI Officer
has the authority to release or deny re-
lease of records. While the contracting
officer should be familiar with the en-
tire FOIA regulation in 45 CFR part 5,
particular attention should be focused
on sections 5.65 and 5.66; also of inter-
est are sections 5.32, 5.33, and 5.35.

[54 FR 24343, June 7, 1989]

Subpart 324.70—Confidentiality of
Information

324.7001 General.

In the performance of certain HHS
contracts, it is necessary for the con-
tractor to generate data, or be fur-
nished data by the Government, which
is about individuals, organizations, or
Federal programs. This subpart and the
accompanying contract clause require
contractors to prudently handle disclo-
sure of certain types of information
not subject to the Privacy Act or the
HHS human subject regulations set
forth in 45 CFR Part 46. This subpart
and contract clause address the kinds
of data to be generated by the contrac-
tor and/or data to be furnished by the
Government that are considered con-
fidential and how it should be treated.
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324.7002 Policy.
It is the policy of HHS to protect per-

sonal interests of individuals, cor-
porate interests of non-governmental
organizations, and the capacity of the
Government to provide public services
when information from or about indi-
viduals, organizations, or Federal agen-
cies is provided to or obtained by con-
tractors in performance of HHS con-
tracts. This protection depends on the
contractor’s recognition and proper
handling of such information. As a re-
sult, the ‘‘Confidentiality of Informa-
tion’’ contract clause was developed.

324.7003 Applicability.
(a) The ‘‘Confidentiality of Informa-

tion’’ clause, set forth in 352.24–70,
should be used in solicitations and re-
sultant contracts whenever the need
exists to keep information confiden-
tial. Examples of situations where the
clause may be appropriate include:

(1) Studies performed by the contrac-
tor which generate information or
invlove Government-furnished infor-
mation that is personally identifiable,
such as medical records, vital statis-
tics, surveys, and questionnaires;

(2) Contracts which involve the use of
salary structures, wage schedules, pro-
prietary plans or processes, or con-
fidential financial information of orga-
nizations other than the contractor’s;
and

(3) Studies or research which may re-
sult in preliminary or unvalidated find-
ings which, upon disclosure to the pub-
lic, might create erroneous conclusions
which, if acted upon, could threaten
public health or safety.

(b) With regard to protecting individ-
uals, this subpart and contract clause
are not meant to regulate or control
the method of selecting subjects and
performing studies or experiments in-
volving them. These matters are dealt
with in the HHS regulation entitled
‘‘Protection of Human Subjects,’’ 45
CFR part 46. If a system of records
under contract, or portions thereof, is
determined to be subject to the re-
quirements of the Privacy Act, in ac-
cordance with FAR 24.1 and 324.1 and
Title 45 CFR part 5b, the procedures
cited in those references are applicable
and the Privacy Act contract clause
shall be included in the contract. If the

contract also involves confidential in-
formation, as described herein, which
is not subject to the Privacy Act, the
contract shall include the ‘‘Confiden-
tiality of Information’’ clause in addi-
tion to the Privacy Act clause.

324.7004 Required clause.
The clause set forth in 352.224–70 shall

be included in any RFP and resultant
contract(s) where it has been deter-
mined that confidentiality of informa-
tion provisions may apply. Any REP
announcing the intent to include this
clause in any resultant contract(s)
shall indicate, as specifically as pos-
sible, the types of data which would be
covered and requirements for handling
such data.

PART 325—FOREIGN ACQUISITION

Subpart 325.1—Buy American Act—
Supplies

Sec.
325.102 Policy.
325.108 Excepted articles, materials, and

supplies.
325.108–70 Formats for nonavailability de-

terminations.

Subpart 325.3—Balance of Payments
Program

325.302 Policy.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14015, Apr. 9, 1984, unless
otherwise noted.

Subpart 325.1—Buy American
Act—Supplies

325.102 Policy.
(b) The head of the contracting activ-

ity shall make the determinations re-
quired by FAR 25.102(a) (1) through (5)
and FAR 25.102(b).

[51 FR 44294, Dec. 9, 1986; 51 FR 47353, Dec. 31,
1986]

325.108 Excepted articles, materials,
and supplies.

(b) Articles, materials, and supplies
not listed in FAR 25.108(d) may be ex-
cepted only after a written determina-
tion has been made by the head of the
contracting activity. These determina-
tions are required only in instances
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where it has been determined that only
suppliers of foreign source end items
shall be solicited. However, approvals
and determinations covering individual
acquisitions in the following categories
may be made by the contracting offi-
cer:

(1) Acquisition of spare and replace-
ment parts for foreign manufactured
items, if the acquisition must be re-
stricted to the original manufacturer
or its supplier; and

(2) Acquisition of foreign drugs when
it has been determined, in writing, by
the responsible program official, that
only the requested foreign drug will
fulfill the requirement.
Formats for the above referenced writ-
ten determinations are shown in
325.108–70.

325.108–70 Formats for nonavailability
determinations.

(a) The following is the format for a
nonavailability determination made by
a contracting officer:

DETERMINATION OF NONAVAILABILITY

Pursuant to the authority contained in
section 2, Title III, of the Act of March 3,
1933, popularly called the Buy American Act
(41 U.S.C. 10(a–d)), and authority delegated
to me by 325.108(b), I hereby find that:

(a) (Insert a description of the item or
items to be acquired, including unit, quan-
tity, and estimated cost inclusive of duty
and transportation costs to destination.)

(b) (Enter the name and address of the pro-
posed contractor or supplier, and country of
origin of the item or items.)

(c) (Include a statement of the necessity
for the acquisition.)

(d) (Include a statement of facts establish-
ing the nonavailability of a similar item or
items of domestic origin. If there is no
known domestic item or items which can be
used as a reasonable substitute, a statement
to this effect will be made.)

Based upon these findings, it is determined
that the above-described item(s) is (are) not
mined, produced, or manufactured, or the ar-
ticles, materials, or supplies from which it
(they) is (are) manufactured, are not mined,
produced, or manufactured, as the case may
be, in the United States in sufficient and rea-
sonably available commercial quantities and
of a satisfactory quality.

Accordingly, the requirement of the Buy
American Act that acquisition be made from
domestic sources and that it be of domestic
origin is not applicable to this acquisition,
since the referenced acquisition is within the
nonavailability exception stated in the Buy

American Act. Authority is granted to ac-
quire the above-described item(s) of foreign
origin (country of origin) at an estimated
total cost of $lll, including duty and
transportation cost to destination.
(Date) llllllllllllllllllll
llllllllllllllllllllllll

(Contracting Officer)

(b) The following is the format for a
nonavailability determination made by
the head of the contracting activity.
Part 1 of the determination shall be
signed by the preparing authority (con-
tracting officer of official with con-
tracting authority), and Part 2 shall be
signed by the approving authority.

DETERMINATION OF NONAVAILABILITY

Part 1

Date lllllllllllllllllllll
Pursuant to the authority contained in

Section 2, Title III, of the Act of March 3,
1933, popularly called the Buy American Act
(41 U.S.C. 10(a–d)), I hereby find:

(a) (Insert a description of the item or
items to be acquired, including unit, quan-
tity, and estimated cost inclusive of duty
and transportation costs to destination.)

(b) (Insert a brief statement of the neces-
sity for the acquisition.)

(c) (Include a statement of facts establish-
ing the nonavailability of a similar item or
items of domestic origin.)

Based upon the above showing of fact, it is
determined that the above described item(s)
is (are) not mined, produced, or manufac-
tured, or the articles, materials, or supplies
from which it (they) is (are) manufactured,
are not mined, produced or manufactured, as
the case may be, in the United States in suf-
ficient and reasonably available commercial
quantities and of a satisfactory quality.
(Signature) lllllllllllllllll

Part 2

The requirement of the Buy American Act
that acquisition be made from domestic
sources and that it be of domestic origin is
not applicable to the above described acqui-
sition, since the referenced acquisition is
within the nonavailability exception stated
in the Act. The feasibility of foregoing the
requirement or providing a United States
substitute has been considered. Authority is
granted to acquire the above described
item(s) of foreign origin (country of origin)
at an estimated total cost of $lll, includ-
ing duty and transportation costs to destina-
tion.
(Signature) lllllllllllllllll
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Subpart 325.3—Balance of
Payments Program

325.302 Policy.
All determinations addressed in FAR

25.302 shall be made by the principal of-

ficial responsible for acquisition (not
delegable).
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 328—BONDS AND
INSURANCE

Subpart 328.3—Insurance

Sec.
328.301 Policy.
328.311 Solicitation provision and contract

clause on liability insurance under cost-
reimbursement contracts.

328.311–2 Contract clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 56 FR 58316, Nov. 19, 1991, unless
otherwise noted.

Subpart 328.3—Insurance

328.301 Policy.

(a) It is the policy of this Department
to limit the Government’s reimburse-
ment of its contractors’ liability to
third persons for claims not covered by
insurance in cost-reimbursement con-
tracts to the Limitation of Funds or
Limitation of Cost clause of the con-
tract.

(b) In addition to the limitations in
paragraph (a) of this section, the
amount of the Government’s reim-
bursement will be limited to final judg-
ments or settlements approved in writ-
ing by the Government.

328.311 Solicitation provision and con-
tract clause on liability insurance
under cost-reimbursement con-
tracts.

328.311–2 Contract clause.

(a) The contracting officer shall in-
sert the clause at 352.228–7, Insurance—
Liability to Third Persons, in all solici-
tations and resulting cost-reimburse-
ment contracts, in lieu of the clause at
FAR 52.228–7.

PART 330—COST ACCOUNTING
STANDARDS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 330.2—CAS Program
Requirements

330.201–5 Waiver.
(c) The requirements of FAR 30.201–5

shall be exercised by the Director, Of-
fice of Acquisition and Grants Manage-
ment (DOAGM). Requests for waivers
shall be forwarded through normal ac-
quisition channels to the DOAGM.

[54 FR 24344, June 7, 1989]

PART 332—CONTRACT FINANCING

Subpart 332.4—Advance Payments

Sec.
332.402 General.
332.403 Applicability.
332.406 Letters of credit.
332.407 Interest.
332.409 Contracting officer action.
332.409–1 Recommendation for approval.

Subpart 332.5—Progress Payments Based
on Costs

332.501 General.
332.501–2 Unusual progress payments.

Subpart 332.7—Contract Funding

332.702 Policy.
332.703 Contract funding requirements.
332.703–1 General.
332.704 Limitation of cost or funds.
332.705 Contract clauses.
332.705–2 Clauses for limitation of costs or

funds.

Subpart 332.9—Prompt Payment

Sec.
332.902 Definitions.
332.905 Invoice payments.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14018, Apr. 9, 1984, unless
otherwise noted.

Subpart 332.4—Advance
Payments

332.402 General.
(e) The determination that the mak-

ing of an advance payment is in the
public interest (See FAR
32.402(c)(1)(iii)(A)) shall be made by the
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respective principal official responsible
for acquisition (PORA).

[52 FR 27560, July 22, 1987, as amended at 55
FR 42197, Oct. 18, 1990]

332.403 Applicability.
All contracts for research work with

educational institutions located in the
United States shall provide for financ-
ing by use of advance payments, in rea-
sonable amounts, unless otherwise pro-
hibited by law.

332.406 Letters of credit.
(c)(1) A blanket determination and

findings authorizing interest free ad-
vance payments under a single letter of
credit has been executed and remains
in effect for each of the nonprofit orga-
nizations listed in Attachment I ‘‘Sin-
gle Letter of Credit Recipients and
Central Point Addressees.’’ These de-
terminations and findings are applica-
ble to all existing and future contracts
entered into by the Department, its op-
erating divisions, OS staff offices, and
regional offices. All contracts with the
listed organizations which require ad-
vance payments (whether under section
305 of the Federal Property and Admin-
istrative Services Act of 1949, as
amended, or other statutory authority)
shall provide for payment to be made
under the appropriate letter of credit.
The clause set forth in 352.232–73 shall
be included in all such contracts and
the cognizant fiscal office shall be ap-
prised of its inclusion.

(2) In those instances where it is
practical and feasible to finance an ad-
vance payment under a letter of credit
other than one which is incorporated
under a single letter of credit described
in paragraph (c)(1) above, a determina-
tion and findings shall be executed by
the PORA if the cited authority is to
be section 305 of the Federal Property
and Administrative Services Act. In
cases where an authority other than
section 305 is to be used, a determina-
tion and findings shall be submitted to
the appropriate official authorized by
the cited statute to approve the ad-
vance payment.

(3) The Treasury Department’s letter
of credit method of financing advance
payments shall be employed, whenever
feasible. Department-wide blanket let-
ters of credit, which apply to the fi-

nancing of research contracts and
grants between the institution and all
activities of the Department, shall be
utilized to the maximum extent prac-
ticable. Where a particular educational
institution is supported by research
contracts and grants with only one op-
erating division of the Department, a
single letter of credit, applicable to all
research contracts and grants between
the institution and that operating divi-
sion may be employed.

[49 FR 14018, Apr. 9, 1984, as amended at 50
FR 23133, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44294, Dec. 9, 1986; 55 FR 42197,
Oct. 18, 1990]

332.407 Interest.

(d) The PORA is authorized to make
the determinations in FAR 32.407(d)
and as follows. In addition to the inter-
est-free advance payments for the
types of contracts listed in FAR
32.407(d), advance payments without in-
terest may be approved for nonprofit
contracts which are without fee with
educational institutions and other non-
profit organizations, whether public or
private, which are for the performance
of work involving health services, edu-
cational programs, or social service
programs, including, but not limited
to, programs such as:

(1) Community health representative
services for an Indian Tribe or Band;

(2) Narcotic addict rehabilitative
services;

(3) Comprehensive health care service
program for Model Neighborhood pro-
grams;

(4) Planning and development of
health maintenance organizations;

(5) Dissemination of information de-
rived from educational research;

(6) Surveys or demonstrations in the
field of education;

(7) Producing or distributing edu-
cational media for handicapped persons
including captioned films for the deaf;

(8) Operation of language or area cen-
ters;

(9) Conduct of biomedical research
and support services;

(10) Research surveys or demonstra-
tions involving the training and place-
ment of health manpower and health
professionals, and dissemination of re-
lated information; and
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(11) Surveys or demonstrations in the
field of social service.

[49 FR 14018, Apr. 9, 1984, as amended at 51
FR 44294, Dec. 9, 1986; 52 FR 27560, July 22,
1987; 55 FR 42197, Oct. 18, 1990]

332.409 Contracting officer action.

332.409–1 Recommendation for ap-
proval.

The information in FAR 32.409–1 (or
FAR 32.409–2) shall be transmitted to
the PORA in the form of a briefing
memorandum.

[49 FR 14018, Apr. 9, 1984, as amended at 51
FR 44294, Dec. 9, 1986; 52 FR 27560, July 22,
1987; 55 FR 42197, Oct. 18, 1990]

Subpart 332.5—Progress Payments
Based on Costs

332.501 General.

[51 FR 44294, Dec. 9, 1986]

332.501–2 Unusual progress payments.
(a)(3) The approval of an unusual

progress payment shall be made by the
appropriate principal official respon-
sible for acquisition (PORA).

[51 FR 44294, Dec. 9, 1986, as amended at 52
FR 27560, July 22, 1987; 55 FR 42197, Oct. 18,
1990]

Subpart 332.7—Contract Funding

332.702 Policy.
An incrementally funded contract is

a contract in which the total work ef-
fort is to be performed over multiple
time periods and funds are allotted to
cover discernible phases or increments
of performance.

(a) Incremental funding may be ap-
plied to cost-reimbursement type con-
tracts for the acquisition of research
and development and other types of
nonpersonal, nonseverable services. It
shall not be applied to contracts for
construction services, architect-engi-
neer services, or severable services. In-
cremental funding allows nonseverable
cost-reimbursement contracts, awarded
for more than one year, to be funded
from succeeding fiscal years.

(b) It is departmental policy that
contracts for projects of multiple year
duration be fully funded, whenever pos-

sible, to cover the entire project. How-
ever, incrementally funded contracts
may be used when:

(1) A project, which is part of an ap-
proved program, is anticipated to be of
multiple year duration, but funds are
not currently available to cover the en-
tire project;

(2) The project represents a valid
need of the fiscal year in which the
contract is awarded and of the succeed-
ing fiscal years of the project’s dura-
tion, during which additional funds
may be obligated by increasing the al-
lotment to the contract;

(3) The project is so significant to the
approved program that there is reason-
able assurance that it will command a
high priority for proposed appropria-
tions to cover the entire multiple year
duration; and

(4) The statement of work is specific
and is defined by separate phases or in-
crements so that, at the completion of
each, progress can be effectively meas-
ured.

[49 FR 14018, Apr. 9, 1984, as amended at 57
FR 35473, Aug. 10, 1992]

332.703 Contract funding require-
ments.

332.703–1 General.
(b) The following general guidelines

are applicable to incrementally funded
contracts:

(1) The estimated total cost of the
project (all planned phases or incre-
ments) is to be taken into consider-
ation when determining the require-
ments which must be met before enter-
ing into the contract; i.e., justification
for noncompetitive acquisition, ap-
proval of award, etc.

(2) The RFP and resultant contract
are to include a statement of work
which describes the total project cover-
ing the proposed multiple year period
of performance and indicating time-
tables consistent with planned phases
or increments and corresponding allot-
ments of funds.

(3) Offerors will be expected to re-
spond to RFPs with technical and cost
proposals for the entire project indicat-
ing distinct break-outs of the planned
phases or increments.

(4) Negotiations will be conducted
based upon the total project, including
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all planned phases or increments, and
the multiple year period of perform-
ance.

(5) Sufficient funds must be obligated
under the basic contract to cover no
less than the first year of performance,
unless the contracting officer deter-
mines it is advantageous to the Gov-
ernment to fund the contract for a less-
er period. In that event, the contract-
ing officer shall ensure that the obli-
gated funds are sufficient to cover a
complete phase or increment of per-
formance representing a material and
measurable part of the total project,
and the contract period shall be re-
duced accordingly.

(6) Because of the magnitude of the
scope of work and multiple year period
of performance under an incrementally
funded contract, there is a critical need
for careful program planning. Program
planning must provide for appropriate
surveillance of the contractor’s per-
formance and adequate controls to en-
sure that projected funding will not
impinge on the program office’s ability
to support, within anticipated appro-
priations, other equally important con-
tract or grant programs.

(7) An incrementally funded contract
must contain precise requirements for
progress reports to enable the project
officer to effectively monitor the con-
tract. The project officer should be re-
quired to prepare periodic performance
evaluation reports to facilitate the pro-
gram office’s ultimate decision to allot
additional funds under the contract.

332.704 Limitation of cost or funds.

For detailed instruction regarding
administrative actions in connection
with anticipated cost overruns, see
subpart 342.71.

332.705 Contract clauses.

332.705–2 Clauses for limitation of
costs or funds.

(c) (1) When using the Limitation of
Funds clause (FAR 52.232–22) in the so-
licitation and resultant incrementally
funded contract, the contracting offi-
cer shall insert the following legend be-
tween the clause title and the clause
text:

(This clause supersedes the Limitation of
Cost clause found in the General Provisions
of this contract.)

(2) The contracting officer shall also
include a clause reading substantially
as that shown in 352.232–74 in the Spe-
cial Provisions of the resultant incre-
mentally funded contract.

(3) The request for proposals must in-
form prospective offerors of the De-
partment’s intention to enter into an
incrementally funded contract. There-
fore, the contracting officer shall in-
clude the provision at 352.232–75 in the
request for proposals whenever the use
of incremental funding is con-
templated.

Subpart 332.9—Prompt Payment

332.902 Definitions.
Fiscal office means the office respon-

sible for: (a) Determining whether in-
terest penalties are due a contractor
and, if so, the amount, (b) determining
whether an invoice offers a financially
advantageous discount, (c) maintaining
records for and submission of prompt
payment reports to the Deputy Assist-
ant Secretary, Finance (DASF), ASMB,
OS, and (d) processing payments to the
Treasury Department to allow for pay-
ment to a contractor when due. The
fiscal office shall fulfill the roles of the
‘‘designated billing office’’ and the
‘‘designated payment office.’’

[53 FR 43208, Oct. 26, 1988]

332.905 Invoice payments.
(a)(1)(ii), (b)(4), (c)(5). In most in-

stances, the contracting officer will use
the seven (7) day constructive accept-
ance period (specified in paragraph
(a)(6)(i) of the Prompt Payment clause
at FAR 52.232–25, paragraph (a)(5)(i) of
the Prompt Payment clause at FAR
52.232–26, and paragraph (a)(4)(i) of the
Prompt Payment clause at FAR 52.232.–
27) for solicitations and resultant con-
tracts as the basis for the fiscal office’s
computation of interest penalties.
However, where the contracting officer
extends the constructive acceptance
period, under the conditions described
in FAR 32.905, the extension shall be
coordinated with the fiscal office. A
constructive acceptance period of less
than seven (7) days is not authorized.
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(j) When the contracting officer mis-
takenly receives an invoice first, or is
specified in the contract as the first re-
cipient of the invoice, and the contract
requires payment with thirty (30) days
from receipt of a ‘‘proper invoice’’ (as
defined by FAR 32.902), the contracting
officer shall review the invoice to de-
termine whether or not it is proper;
and, if so, shall approve the invoice and
submit it to the fiscal office within six-
teen (16) days from the date of receipt.
When the contracting officer is the
first recipient of the invoice and the
contract establishes a payment due
date of more than thirty (30) days after
receipt, the contracting officer shall
review, approve, and submit the ‘‘prop-
er invoice’’ to the fiscal office at least
fourteen (14) days prior to the payment
due date (unless the contracting officer
and fiscal office agree, prior to con-
tract award, to a longer period).

[54 FR 43966, Oct. 30, 1989]

PART 333—PROTESTS, DISPUTES,
AND APPEALS

Subpart 333.1—Protests

Sec.
333.101 Definitions.
333.102 General.
333.103 Protests to the agency.
333.104 Protests to GAO.
333.105 Protests to GSBCA.
333.106 Solicitation provision and contract

clause.

Subpart 333.2—Disputes and Appeals

333.203 Applicability.
333.209 Suspected fraudulent claims.
333.210 Contracting officer’s authority.
333.211 Contracting officer’s decision.
333.212 Contracting officer’s duties upon ap-

peal.
333.212–70 Formats.
333.213 Obligation to continue performance.
333.214 Contract clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 333.1—Protests

SOURCE: 50 FR 23133, May 31, 1985, unless
otherwise noted.

333.101 Definitions.
Filed, as used in this subpart, means

receipt in the contracting office, the
immediate Office of the Secretary, the

General Accounting Office (GAO), or
the General Services Board of Contract
Appeals (GSBCA), as the case may be.

333.102 General.
(a) Contracting officers shall con-

sider all protests or objections regard-
ing the award of a contract, whether
submitted before or after award, pro-
vided the protests are filed in a timely
manner and are submitted by inter-
ested parties. To be considered timely,
protests based on alleged improprieties
in any type of solicitation which are
apparent before bid opening or the clos-
ing date for receipt of proposals shall
be filed prior to bid opening or the clos-
ing date for receipt of proposals. In the
case of negotiated acquisitions, alleged
improprieties which do not exist in ini-
tial solicitations, but which are subse-
quently incorporated by amendment,
must be protested not later than the
next closing date for receipt of propos-
als following the incorporation. In
other cases, protests shall be filed not
later than ten (10) Federal Government
working days after the basis for protest
is known or should have been known,
whichever is earlier. Provided a timely
protest has been filed initially with the
contracting officer, any subsequent
protest to the Secretary or GAO filed
within ten (10) Federal Government
working days of notification of adverse
action will be considered. Written con-
firmation of all oral protests shall be
requested from protestants and must
be timely filed.

(d)(1) Office of Acquisition and
Grants Management (OAGM) has been
designated as the headquarters office
to serve as the liaison for protests
lodged with GAO. Within OAGM, the
Departmental Protest Control Officer
(DPCO) has been designated as the in-
dividual to be contacted by GAO.

(2) The Office of General Counsel—
Business and Administrative Law Divi-
sion (OGC–BAL) has been designated to
serve as the liaison for protests lodged
with the GSBCA.

(3) Each contracting activity shall
designate a protest control officer to
serve as an advisor to the contracting
officer and to monitor protests from
the time of initial notification until
the protest has been resolved. The pro-
test control officer should be a senior
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acquisition specialist in the head-
quarters acquisition staff office. In ad-
dition, contracting activities should
designate similar officials within their
principal components to the extent
practicable and feasible. A copy of each
appointment and termination of ap-
pointment of protest control officers
shall be forwarded to the Director,
OAGM.

[50 FR 23133, May 31, 1985, as amended at 54
FR 24344, June 7, 1989; 56 FR 47003, Sept. 17,
1991]

333.103 Protests to the agency.

(a)(2) The contracting officer is au-
thorized to make the determination,
using the criteria in FAR 33.103(a), to
award a contract notwithstanding the
protest after obtaining the concurrence
of the contracting activity’s protest
control officer and OGC–BAL. If the
protest has been lodged with the Sec-
retary, is addressed to the Secretary,
or requests referral to the Secretary,
approval shall also be obtained from
the Director, OAGM before making the
award.

(3) The contracting officer shall re-
quire written confirmation of any oral
protest. To be considered timely, the
written confirmation must be filed in
accordance with the applicable provi-
sions in 333.102(a). In the following
cases, written protests received by the
contracting officer before award shall
be forwarded, through acquisition
channels, to the DPCO for processing.
Files concerning these protests shall be
submitted, in duplicate, by the most
expeditious means, marked ‘‘IMME-
DIATE ACTION—PROTEST BEFORE
AWARD’’, and contain the documenta-
tion referenced in 333.104(a)(3).

(i) The protestant requests referral to
the Secretary of Health and Human
Services;

(ii) The protest is known to have
been lodged with the Comptroller Gen-
eral or the Secretary, or is addressed to
either; or

(iii) The contracting officer enter-
tains some doubt as to the proper ac-
tion regarding the protest or believes it
to be in the best interest of the Gov-
ernment that the protest be considered
by the Secretary or the Comptroller
General.

Otherwise, submissions of protests to
the DPCO may be dispensed with by
the contracting officer if he/she is rea-
sonably satisfied that the protest is
groundless. In this instance, the con-
tracting officer, with the concurrence
of the contracting activity’s protest
control officer and OGC–BAL, may dis-
allow the protest.

(4) Protests received after award
shall be treated as indicated in
333.103(a)(3), above; however, if the files
are to be submitted to the DPCO for
action, they shall be marked ‘‘IMME-
DIATE ACTION—PROTEST AFTER
AWARD’’.

[50 FR 23133, May 31, 1985, as amended at 54
FR 24344, June 7, 1989; 56 FR 47003, Sept. 17,
1991; 57 FR 35473, Aug. 10, 1992]

333.104 Protests to GAO.
(a) General. (1) A protestor shall be

required to furnish a copy of its com-
plete protest to the contracting officer
no later than the first working day
after the protest is filed with GAO. Im-
mediately upon receiving a copy of the
complete protest, the contracting offi-
cer shall telephonically notify the
contractng activity’s protest control
officer, who, in turn, shall immediately
notify the DPCO. The contracting offi-
cer shall provide the name of the
protestor, the solicitation number, the
date and time the protest was received
from the protestor, and any other sig-
nificant information.

(3) Protests lodged with GAO, wheth-
er before or after award, shall be proc-
essed by the DPCO. Protest files shall
be prepared by the contracting office
and distributed as follows: two copies
to the DPCO, one copy to the contract-
ing activity’s protest control officer,
and one copy to OGC–BAL. Files shall
include the following documentation:

(i) The contracting officer’s state-
ment of facts and circumstances, in-
cluding a discussion of the merits of
the protest, and conclusions and rec-
ommendations, including documentary
evidence on which they are based.

(ii) A copy of the IFB or RFP.
(iii) A copy of the abstract of bids or

proposals.
(iv) A copy of the bid or proposal of

the successful offeror to whom award
has been made or is proposed to be
made.
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(v) A copy of the bid or proposal of
the protestant, if any.

(vi) The current status of award.
When award has been made, this shall
include whether performance has com-
menced, shipment or delivery has been
made, or a stop work order has been
issued.

(vii) A copy of any mutual agreement
to suspend work on a no-cost basis,
when appropriate (see FAR 33.104(c)(4)).

(viii) Copies of the notice of protest
given offerors and other parties when
the notice is appropriate (see FAR
33.104(a)(4)).

(ix) A copy of the technical evalua-
tion report required by 315.608–76, when
applicable, and a copy of each eval-
uator’s rating for all proposals.

(x) A copy of the negotiation memo-
randum, when applicable (see 315.672).

(xi) The name and telephone number
of the person in the contracting office
who may be contacted for information
relevant to the protest, and

(xii) Any document which is referred
to in the contracting officer’s state-
ment of facts.

The files shall be assembled in an or-
derly manner and shall include an
index of enclosures.

(4) The contracting officer is respon-
sible for making the necessary notifi-
cations referenced in FAR 33.104(a)(4).
Copies of the views of interested par-
ties submitted in response to the noti-
fications shall be immediately provided
to the DPCO upon receipt by the con-
tracting officer.

(5) The contracting officer shall fur-
nish the protest file containing the
documentation specified in
333.104(a)(3), except item (i), to the
DPCO within twelve (12) work days
from receipt of the protest. The con-
tracting officer shall provide the docu-
mentation required by item (i) of
333.104(a)(3) to the DPCO within nine-
teen (19) work days from receipt of the
protest. (The contracting activity’s
protest control officer may provide a
written opinion and recommendation
on the protest to the DPCO within
nineteen (19) work days from receipt of
the protest by the contracting officer.)
The contracting officer shall clearly
identify any documents or portions of
documents he or she desires to with-
hold from the protester, and shall in-

clude justification for the withholding
of each document or portion of a docu-
ment in the contracting officer’s state-
ment of facts. Since the statute allows
only a short time period in which to re-
spond to protests lodged with GAO, the
contracting officer shall handle each
protest on a priority basis.

The DPCO shall prepare the report
and submit it and the protest file to
GAO in accordance with FAR
33.104(a)(5).

(6)(i) The DPCO shall take the nec-
essary actions specified in FAR
33.104(a)(6)(i) after receiving all the
documentation required by 333.104(a)(3)
from the contracting officer.

(ii) Since the DPCO will furnish the
report to GAO, the protestor, and other
interested parties, comments on the re-
port from the protester and other in-
terested parties will be requested to be
sent to the DPCO.

(7) The Office of Acquisition and
Grants Management (OAGM) has been
designated as the headquarters office,
and the DPCO as the individual, that
GAO should contact concerning all pro-
tests lodged with GAO.

(b) Protests before award. (1) To make
an award notwithstanding a protest,
the contracting officer shall prepare a
finding using the criteria in FAR
33.104(b)(1), have it executed by the
principal official responsible for acqui-
sition (PORA), and forward it, along
with a written request for approval to
make the award, to the Director,
OAGM.

(2) If the request to make an award
notwithstanding the protest is ap-
proved by the Director, OAGM, the
DPCO shall notify GAO. Whether the
request is approved or not, the DPCO
shall telephonically notify the con-
tracting activity’s protest control offi-
cer of the decision by the Director,
OAGM, and the contracting activity’s
protest control officer shall imme-
diately notify the contracting officer.
The DPCO shall confirm the decision
by memorandum to the contracting ac-
tivity’s protest control officer.

(4) The contracting office shall pre-
pare the protest file in accordance with
333.104(a)(2), and forward it, in dupli-
cate, to the DPCO (see 333.104(a)(4)).
The file shall be marked ‘‘IMMEDIATE
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ACTION—PROTEST BEFORE
AWARD.’’

(c) Protests after award. (2) If the con-
tracting officer believes performance
should be allowed to continue notwith-
standing the protest, a finding shall be
prepared by the contracting officer, ex-
ecuted by the PORA, and forwarded,
along with a written request for ap-
proval, to the Director, OAGM. The
same procedures for notification stated
in 333.104(b)(2), above shall be followed.

(6) The contracting officer shall pre-
pare the protest file in accordance with
333.104(a)(3), and forward it, in dupli-
cate, to the DPCO (see 333.104(a)(5)).
The file shall be marked ‘‘IMMEDIATE
ACTION—PROTEST AFTER AWARD.’’

(d) Findings and notice. The contract-
ing officer shall perform the actions re-
quired by FAR 33.104(d); however, noti-
fication to GAO shall be made by the
DPCO.

(g) Notice to GAO. The Director, Of-
fice of Acquisition and Grants Manage-
ment shall be the official to comply
with the requirements of FAR 33.104(g).

(i) Express option. When GAO invokes
the express option, the contracting of-
ficer shall prepare the complete protest
file as described in 333.104(a)(3), to in-
clude item (i), and deliver it (hand-
carry, if necessary) to the DPCO no
later than the close of business on the
ninth work day after the express op-
tion is invoked. The contracting officer
shall involve OGC–BAL as early as pos-
sible after receiving notification of the
invocation of the express option, and
obtain the concurrence of the cog-
nizant OGC–BAL attorney prior to
transmitting the protest file to the
DPCO. The DPCO shall prepare the re-
port and submit it and the protest file
to GAO.

[50 FR 23133, May 31, 1985, as amended at 50
FR 38004, Sept. 19, 1985; 54 FR 24344, June 7,
1989; 55 FR 42197, Oct. 18, 1990; 56 FR 47003,
Sept. 17, 1991]

333.105 Protests to GSBCA.

(a)(1) The contracting officer shall
give telephone notification to the
DPCO, OGC–BAL, and the contracting
activity’s protest control officer imme-
diately upon notification of the pro-
test.

(2)(i) The contracting officer is re-
sponsible for complying with the re-
quirement in FAR 33.105(a)(2)(i).

(ii) The cognizant OGC–BAL attorney
is responsible for complying with the
requirement stated in FAR
33.105(a)(2)(ii).

(b) As soon as possible but no later
than six (6) work days after the filing
of the protest, a copy of the protest file
containing all documents (see FAR
33.105(b), especially (b)(7)), and labeled
on the cover ‘‘FOR USE BY DPCO
ONLY’’, shall be in the hands of the
DPCO for review. Simultaneously, two
copies of the same protest file provided
to the DPCO shall be provided to the
cognizant OGC–BAL attorney. These
two copies shall be labeled on the cover
‘‘FOR USE BY OGC–BAL.’’ After con-
sultation with the cognizant OGC–BAL
attorney, the DPCO shall transmit the
protest file to the GSBCA.

(1) Rather than furnishing a decision,
the contracting officer shall include a
statement of facts and circumstances
and a discussion of the merits of the
protest, as well as conclusions and rec-
ommendations and documentary evi-
dence on which they are based. These
statements shall be reviewed by the
cognizant OGC–BAL attorney before
being finalized.

(7) The DPCO shall provide all parties
with a list of documents furnished to
the GSBCA for in camera review.

(10) The copies of the protest files to
be provided to the DPCO and OGC–BAL
shall also contain the documents or in-
formation specified in 333.104(a)(3)(vii)
through (xii). The file shall be assem-
bled in an orderly manner and include
an index of enclosures.

(c) The cognizant OGC–BAL attorney
is responsible for complying with the
requirement stated in FAR 33.105(c).

(d)(1) If the protest requests a suspen-
sion of acquisition authority, the con-
tracting officer must make this known
to the DPCO, OGC–BAL, and the con-
tracting activity’s protest control offi-
cer at the time of the initial telephone
notification of the filing of the protest
to afford an opportunity for the DPCO,
OGC–BAL, principal official respon-
sible for acquisition (PORA), and con-
tracting officer to take appropriate ac-
tion.
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(2) If it can be established that the
conditions stated in FAR 33.105(d)(1)(i)
and (ii) are present, the contracting of-
ficer shall prepare a D&F setting forth
the circumstances. The D&F shall be
concurred in by the cognizant OGC–
BAL attorney before being executed by
the PORA (not delegable).

(g) If an appeal is to be made by the
Department regarding a final decision
issued by the GSBCA, it shall be made
by OGC–BAL.

[50 FR 23133, May 31, 1985, as amended at 50
FR 38004, Sept. 19, 1985; 56 FR 47003, Sept. 17,
1991]

333.106 Solicitation provision and con-
tract clause.

(a) The provision at FAR 52.233–2,
Service of Protest, shall be completed
by entering the name and complete
mailing address of the contracting offi-
cer.

[50 FR 23133, May 31, 1985, as amended at 50
FR 38004, Sept. 19, 1985]

Subpart 333.2—Disputes and
Appeals

SOURCE: 53 FR 15563, May 2, 1988, unless
otherwise noted.

333.203 Applicability.
(c) The Armed Services Board of Con-

tract Appeals (ASBCA) has been des-
ignated by the Secretary as the author-
ized ‘‘Board’’ to hear and determine
disputes for the Department.

333.209 Suspected fraudulent claims.
The contracting officer shall submit

any instance of a contractor’s sus-
pected fraudulent claim to the Office of
the Inspector General for investiga-
tion.

333.210 Contracting officer’s author-
ity.

The contracting officer shall refer a
proposed final decision to the Office of
General Counsel, Business and Admin-
istrative Law Division (OGC–BAL), or
the Regional Attorney in the HHS re-
gional office servicing the region in
which the contracting officer is lo-
cated, for advice as to the legal suffi-
ciency and format before sending the
final decision to the contractor. The

contracting officer shall provide OGC–
BAL or the Regional Attorney with the
pertinent documents with the submis-
sion of each proposed final decision.

333.211 Contracting officer’s decision.

(a)(2) See 333.210.
(a)(4)(v) When using the paragraph in

FAR 33.211(a)(4)(v), the contracting of-
ficer shall insert the words ‘‘Armed
Services’’ before each mention of the
term ‘‘Board of Contract Appeals’’.

(c)(2) The contracting officer does
not have jurisdiction to consider a
claim from the contractor over $50,000,
unless that claim has been certified.

(h) At any time within the period of
appeal, the contracting officer may
modify or withdraw his/her final deci-
sion. If an appeal from the final deci-
sion has been taken to the ASBCA, the
contracting officer will forward his/her
recommended action to OGC–BAL or
the cognizant Regional Attorney with
the supplement to the contract file
which supports the recommended cor-
rection or amendment.

333.212 Contracting officer’s duties
upon appeal.

(a) Appeals shall be governed by the
rules set forth in the ‘‘Rules of the
Armed Services Board of Contract Ap-
peals’’, or by the rules established by
the U.S. Claims Court, as appropriate.

(b) OGC–BAL or the cognizant Re-
gional Attorney is designated as the
Government Trial Attorney to rep-
resent the Government in the defense
of appeals before the ASBCA. A deci-
sion by the ASBCA will be transmitted
by the Government Trial Attorney to
the appropriate contracting officer for
compliance in accordance with the
ASBCA’s decision.

(c) If an appeal is filed with the
ASBCA, the contracting officer shall
assemble a file within 30 days of receipt
of an appeal, or advice that an appeal
has been filed, that consists of all docu-
ments pertinent to the appeal, includ-
ing:

(1) The decision and findings of fact
from which the appeal is taken;

(2) The contract, including specifica-
tions and pertinent modifications,
plans and drawings;
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(3) All correspondence between the
parties pertinent to the appeal, includ-
ing the letter or letters of claims in re-
sponse to which the decision was
issued;

(4) Transcripts of any testimony
taken during the course of proceedings,
and affidavits or statements of any
witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the Board; and

(5) Any additional information con-
sidered pertinent.
The contracting officer shall furnish
the appeal file to the Government Trial
Attorney for review and approval.
After approval, the contracting officer
shall prepare four copies of the file, one
for the ASBCA, one for the appellant,
one for the Government Trial Attor-
ney, and one for the contracting office.

(d) At all times after the filing of an
appeal, the contracting officer shall
render whatever assistance is requested
by the Government Trial Attorney.
When an appeal is set for hearing, the
concerned contracting officer, acting
under the guidance of the Government
Trial Attorney, shall be responsible for
arranging for the presence of Govern-
ment witnesses and specified physical
and documentary evidence at both the
pre-hearing conference and the hear-
ing.

(e) If a contractor which has filed an
appeal with the ASBCA elects to ac-
cept fully the decision from which the
appeal was taken, or any modification
to it, and gives written notification of
acceptance to the Government Trial
Attorney or the concerned contracting
officer, the Government Trial Attorney
will notify the ASBCA of the disposi-
tion of the dispute in accordance with
Rule 27 of the ASBCA.

(f) If the contractor has elected to ap-
peal to the U.S. Claims Court, the U.S.
Department of Justice will represent
the Department. However, the con-
tracting officer shall still coordinate
all actions through OGC–BAL.

333.212–70 Formats.
(a) The following format is suggested

for use in transmitting appeal files to
the ASBCA:

Your reference:

llllllllllllllllllllllll

(Docket No.)
llllllllllllllllllllllll
(Name)

Recorder, Armed Services Board of Con-
tracts Appeals, Skyline Six, 5109 Leesburg
Pike, Falls Church, Virginia 22041.

Dear (Name):
Transmitted herewith are documents rel-

ative to the appeal under Contract
No.llll with the (name of contractor), in
accordance with the procedures under Rule 4.

The Government Trial Attorney for this
case is (Insert Division of Business and Ad-
ministrative Law, Office of General Counsel,
Department of Health and Human Services,
330 Independence Avenue SW., Washington,
DC 20201, or Regional Attorney and office ad-
dress, as appropriate).

The request for payment of charges result-
ing from the processing of this appeal should
be addressed to: (Insert name and address of
cognizant finance office.)

Sincerely yours,

Contracting Officer

Enclosures

(b) The following format is suggested
for use in notifying the appellant that
the appeal file was submitted to
ASBCA:

(Contractor Address)

llllllllllllllllllllllll

llllllllllllllllllllllll
Dear llll:
An appeal file has been compiled relative

to the appeal under Contract No. llll,
and has been submitted to the Armed Serv-
ices Board of Contract Appeals (ASBCA). The
enclosed duplicate of the appeal file is iden-
tical to that submitted to the Board, except
that contract documents which you already
have may have been excluded.

You may furnish or suggest any additional
information deemed pertinent to the appeal
to the Armed Services Board of Contract Ap-
peals according to their rules.

The ASBCA will provide you with further
information concerning this appeal.

Sincerely yours,

Contracting Officer

Enclosure

333.213 Obligation to continue per-
formance.

(a) The Disputes clause at FAR
52.233–1 shall be used without the use of
Alternate I. However, if the contract-
ing officer determines that the Govern-
ment’s interest would be better served
by use of paragraph (h) in Alternate I,
he/she must request approval for its
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use from the Director, Division of Ac-
quisition Policy (through normal ac-
quisition channels).

[53 FR 15563, May 2, 1988, as amended at 54
FR 24344, June 7, 1989]

333.214 Contract clause.
The clause at FAR 52.233–1 shall be

used in all circumstances except as in-
dicated in 333.213.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 334—MAJOR SYSTEM
ACQUISITION

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

334.003 Agency head responsibilities.
The Department’s implementation of

OMB Circular No. A–109 may be found
in Chapter 1–150 of the General Admin-
istration Manual.

[49 FR 14020, Apr. 9, 1984]

PART 335—RESEARCH AND
DEVELOPMENT CONTRACTING

Sec.
335.070 Cost-sharing.
335.070–1 Policy.
335.070–2 Amount of cost-sharing.
335.070–3 Method of cost-sharing.
335.070–4 Institutional cost-sharing agree-

ments.
335.070–5 Contract clauses.
335.070–6 Contract award.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14020, Apr. 9, 1984, unless
otherwise noted.

335.070 Cost-sharing.

335.070–1 Policy.
(a) In addition to utilizing cost-shar-

ing type contracts when required by
statute, the desirability of utilizing
this type of contract, when authorized
should also be considered under certain
circumstances when not required by
statute. Contractors should be encour-
aged to contribute to the cost of per-
forming research where there is a prob-
ability that the contractor will receive
present or future benefits from partici-
pation, such as, increased technical
know-how, training to employees, ac-
quisition of equipment, use of back-
ground knowledge in future contracts,
etc. Cost-sharing is intended to serve
the mutual interest of the Government
and the performing organization by
helping to assure efficient utilization
of the resources available for the con-
duct of research projects and by pro-
moting sound planning and prudent fis-
cal policies by the performing organi-
zation. If cost-sharing is not required

by statute, encouragement should be
given to organizations to contribute to
the cost of performing research under
research contracts unless the contract-
ing officer determines that a request
for cost-sharing would not be appro-
priate because of the following cir-
cumstances:

(1) The particular research objective
or scope of effort for the project is
specified by the Government rather
than proposed by the performing orga-
nization. This would usually include
any formal Government requests for
proposals for a specific project.

(2) The research effort has only
minor relevance to the non-Federal ac-
tivities of the performing organization,
and the organization is proposing to
undertake the research primarily as a
service to the Government.

(3) The organization has little or no
non-Federal sources or funds from
which to make a cost contribution.
Cost-sharing should generally not be
requested if cost-sharing would require
the Government to provide funds
through some other means (such as
fees) to enable the organization to
cost-share. It should be recognized that
those organizations which are predomi-
nantly engaged in research and devel-
opment and have little or no produc-
tion or other service activities may not
be in a favorable position to make a
cost contribution.

(b) Cost-sharing may be negotiated in
either of two ways. When cost-sharing
is negotiated on a contract by contract
basis, the responsibility for negotiating
the cost-sharing arrangement is that of
the contracting officer. In the case of
institutional cost-sharing arrange-
ments (see 335.070–4), the responsibility
for negotiating cost-sharing is that of
the Office of the Assistant Secretary
for Health. Each research contract file
should show whether the contracting
officer considered cost-sharing appro-
priate for that particular contract and,
except when an institutional cost-shar-
ing agreement is applicable, in what
amount. If cost-sharing was not consid-
ered appropriate, the file must indicate
the factual basis for that decision, e.g.,
‘‘Because the contractor will derive no
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benefits from this award that can be
applied to its commercial activities,
cost-sharing is not considered appro-
priate.’’ The contracting officer may
wish to coordinate with the project of-
ficer before documenting this decision.

(c) If the contracting officer consid-
ers cost-sharing to be appropriate for a
research contract and the contractor
refuses to accept this type of contract,
the award may be made without cost-
sharing, except when cost-sharing is re-
quired by statute, if the contracting of-
ficer concludes that payment of the
full cost of the research effort is nec-
essary in order to obtain the services of
that particular contractor.

[49 FR 14020, Apr. 9, 1984; 49 FR 36110, Sept.
14, 1984]

335.070–2 Amount of cost-sharing.
When cost-sharing is required by

statute or determined to be appro-
priate, the following guidelines shall be
utilized in determining the amount of
cost participation by the contractor,
except where an institutional cost-
sharing agreement is applicable:

(a) Cost participation by educational
institutions and other not-for-profit or
nonprofit organizations should nor-
mally be at least 1 percent of the total
project cost. In many cases, cost-shar-
ing of less than 5 percent of the total
project cost would be appropriate in
view of the organizations’ nonprofit
status and their normally limited abil-
ity to recover the cost of such partici-
pation from non-Federal sources. How-
ever, in some cases, it may be appro-
priate for educational institutions to
provide a higher degree of cost-sharing,
such as when the cost of the research
consists primarily of the academic
year salary of faculty members (or
when the equipment acquired by the
institution for the project will be of
significant value to the institution in
its educational activities). The per-
centages stated above are not intended
as a substitution for those set forth in
any legislation and are not to be used
in lieu of those contained in that legis-
lation.

(b) The amount of cost participation
by commercial or industrial organiza-
tions should depend to a large extent
on whether the research effort or re-
sults are likely to enhance the per-

forming organization’s capability, ex-
pertise, or competitive position, and
the value of such enhancement to the
performing organization. It should be
recognized that those organizations
which are predominantly engaged in
research and development and have lit-
tle or no production or other service
activities may not be in a favorable po-
sition to derive a monetary benefit
from their research under Federal
agreements. Therefore, cost participa-
tion by commercial or industrial orga-
nizations could reasonably range from
as little as 1 percent or less of the total
project cost, to more than 50 percent of
the total project cost.

(c) If the performing organization
will not acquire title to or the right to
use inventions, patents, or technical
information resulting from the re-
search project, it would generally be
appropriate to obtain less cost-sharing
than in cases in which the performer
acquires such rights.

(d) When cost-sharing is required by
statute, cost participation of less than
1 percent may be appropriate if consist-
ent with the provisions of the statute,
and:

(1) A formal request for proposal is
issued;

(2) The contractor proposes to per-
form the research primarily as a serv-
ice to the Government; or

(e) The contractor has little or no
non-Federal sources of funds from
which to make a cost contribution.

(3) A fee or profit will usually not be
paid to the performing organization if
the organization is to contribute to the
cost of the research effort, but the
amount of cost-sharing may be reduced
to reflect the fact that the organiza-
tion is foregoing its normal fee or prof-
it in the research. However, if the re-
search is expected to be of only minor
value to the performing organization
and if cost-sharing is not required by
statute, it may be appropriate for the
performer to make a contribution in
the form of a reduced fee or profit rath-
er than sharing the costs of the
project.

(f) The organization’s participation
may be considered over the total term
of the project so that a relatively high
contribution in one year may be offset
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by a relatively low contribution in an-
other.

(g) A relatively low degree of cost-
sharing may be appropriate if, in the
view of the operating divisions or their
subordinate elements, an area of re-
search requires special stimulus in the
national interest.

(h) In the final analysis, the amount
of cost participation should reflect the
mutual agreement of the parties, pro-
vided that it is consistent with any
statutory requirements.

335.070–3 Method of cost-sharing.
Cost-sharing on individual contracts

may be accomplished either by a con-
tribution of part or all of one or more
elements of allowable cost of the work
being performed, or by a fixed amount
or stated percentage of the total allow-
able costs of the project. Costs so con-
tributed may not be charged to the
Government under any other grant or
contract (including allocations to
other grants or contracts as part of any
independent research and development
program).

[49 FR 14020, Apr. 9, 1984. Correctly des-
ignated at 49 FR 36110, Sept. 14, 1984]

335.070–4 Institutional cost-sharing
agreements.

(a) An institutional cost-sharing
agreement covers the aggregate of
some or all of the research projects
supported by HHS research contracts
and grants at a given performing orga-
nization. With respect to contracts,
these agreements will apply only to
cost-sharing type contracts resulting
from unsolicited proposals and awarded
without fee or profit. Eligibility for in-
stitutional cost-sharing agreements is
limited to nonprofit institutions of
higher education and other public or
private nonprofit or not-for-profit or-
ganizations. Usually, a single agree-
ment will cover all applicable research
projects at a given performing organi-
zation; however, in unusual cases, sepa-
rate agreements for individual depart-
ments or locations of the performing
organization may be negotiated if
deemed advantageous.

(b) The institutional cost-sharing
agreements establish an overall shar-
ing ratio applicable to the aggregate of
all covered projects. Individual awards

will incorporate the institutional
agreement by reference, but will not
establish a specific sharing ratio for
the individual project. The amount of
sharing on any particular project will
therefore be left to the discretion of
the performing organization, and rel-
atively high contributions on some
projects may offset relatively low con-
tributions on other projects, provided
that the agreed aggregate contribution
is made during each of the contractor’s
fiscal years, and a contribution, even if
nominal, is made to each covered
project.

(c) The Public Health Service shall
be responsible for negotiating all HHS
institutional cost-sharing agreements.
Agreements, when negotiated, will be
binding upon all HHS activities. Eligi-
ble contractors wishing to negotiate
institutional cost-sharing agreements
should contact the Division of Grants
and Contracts, Office of Resource Man-
agement, Public Health Service, Room
18 A 19, Parklawn Building, 5600 Fish-
ers Lane, Rockville, Maryland 20857.

(1) All necessary implementing in-
structions to cover matters such as
content of proposals, format of agree-
ments, documentation, etc. shall be
issued by the Public Health Service,
subject to the prior approval of the Of-
fice of Acquisition and Grants Manage-
ment.

(2) The Public Health Service shall
provide the Office of Acquisition and
Grants Management, and the Depart-
ment’s operating divisions with cur-
rent listings of all institutional cost-
sharing agreements, indicating the
date on which they became effective
with respect to contracts. Copies of in-
dividual agreements will be made
available to the Department’s other ac-
tivities upon request. Each activity
shall designate only one individual who
shall be authorized to make such re-
quests.

(d) The amount of cost-sharing nego-
tiated under an institutional cost-shar-
ing agreement will be determined in
accordance with the appropriate guide-
lines contained in ‘‘A Guide to Institu-
tional Cost Sharing Agreements’’
issued by the Office of Resource Man-
agement, PHS. The extent to which the
performing organization shared in the
costs of HHS-sponsored research in the
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past, and its anticipated ability to do
so in the future, should also be taken
into account.

[49 FR 14020, Apr. 9, 1984, as amended at 54
FR 24344, June 7, 1989]

335.070–5 Contract clauses.
Clauses for cost sharing in individ-

ually negotiated contracts or under in-
stitutional agreements are set forth in
352.232–71.

335.070–6 Contract award.
In consonance with the Department’s

objectives of competition and support
of the small business program, award
of contracts should not be made solely
on the basis of ability or willingness to
cost-share. Awards should be made pri-
marily on the contractor’s competence
and only after adequate competition
has been obtained among large and
small business organizations whenever
possible. The offeror’s willingness to
share costs should not be considered in
the technical evaluation process but as
a business consideration, which is sec-
ondary to selecting the best qualified
source.

PART 337—SERVICE CONTRACTING

Subpart 337.1—Service Contracts—
General

Sec.
337.101 Definitions.
337.103 Contracting officer responsibility.
337.104 Personal services contracts.
337.109 Services of quasi-military armed

forces.

Subpart 337.2—Consulting Services

337.204 Policy.
337.270 Consulting services reporting.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14022, Apr. 9, 1984, unless
otherwise noted.

Subpart 337.1—Service
Contracts—General

337.101 Definitions.
Service contract. A contract may re-

quire the furnishing of both property
and services, such as a research and de-
velopment contract which requires a
final report. In a case such as this, this

subpart will apply to the extent that
the furnishing of services is involved.
Other examples of service contracts in-
clude training and education, surveys
and data collection, data processing,
medical services, and stenographic
services.

337.103 Contracting officer respon-
sibility.

(b) Contract actions for the services
of experts and consultants are also ex-
empt from the requirements of FAR
Part 37.103(a)(3); they are to be cer-
tified in accordance with the provisions
in General Administration Manual
Chapter 8–15.

(c) For negotiated acquisitions, the
determination shall be included as a
statement in the negotiation memo-
randum. For sealed bid acquisitions,
the determination shall be included as
a separate statement in the contract
file.

(d) In most cases, gathering the in-
formation and data on which to base
the determination should be a joint ef-
fort between contracting and program
personnel. The contracting officer shall
request the advice of the Office of Gen-
eral Counsel and/or the personnel office
before processing any request to ac-
quire services if there is doubt as to
whether an employer-employee rela-
tionship would be involved in perform-
ance of the contract.

[49 FR 14022, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

337.104 Personal services contracts.
(a) As indicated in FAR 37.104, the

paramount consideration in determin-
ing if an employer-employee relation-
ship exists is the presence of direction
or supervision by Government person-
nel of contractor employees, as a result
of either the inherent nature of the
service or the manner in which the
service is provided. A personal service
relationship exists if this direction or
supervision is necessary to:

(1) Adequately protect the Govern-
ment’s interest;

(2) Retain control of the function in-
volved; and/or

(3) Retain full personal responsibility
by a duly authorized Federal officer or
employee for the function supported.
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(c)(2) The degree of supervision nec-
essary to establish an employer-em-
ployee relationship is relatively con-
tinuous, close supervision. Sporadic su-
pervision is not sufficient to constitute
an employer-employee relationship. (In
determining whether the Government
rather than the contractor exercises
‘‘relatively continuous, close super-
vision’’ of contractor personnel, the
fact that an engineer, for example, may
require less supervision and may exer-
cise more independence of judgment
than a food service worker is not itself
determinative. If the Government
takes over that degree of supervision
that the contractor would otherwise
exercise over either individual, the re-
lationship created between the Govern-
ment and either individual is tanta-
mount to that of employer and em-
ployee.)

(d) The likelihood of the existence of
an employer-employee relationship in-
creases as the number and extent of
the elements in FAR 37.104(d) in-
creases. However, the mere existence of
these elements does not constitute an
employer-employee relationship unless
continuous, close supervision exists. In
determining the presence of the ref-
erenced elements, relevant factors in-
cluding the following shall be consid-
ered:

(1) The nature of the work. (i) If the
Government can use Federal personnel
to perform the required work, or if the
Government has rights to the special-
ized knowledge or equipment which is
needed to perform the work;

(ii) Whether the services represent
the discharge of a Government func-
tion which calls for the exercise of per-
sonal judgment and discretion on be-
half of the Government. (This factor, if
present in sufficient degree, may alone
render the service personal in nature.);
and/or

(iii) If the services are to be a one-
time occurrence (or a continuing re-
quirement of short term duration).

(2) Contractual provisions concerning
the contractor’s employees. (i) To what
extent the Government specifies the
qualifications of, or has the right to
approve, individual contractor employ-
ees (other than the Government’s right
to approve or disapprove new key per-
sonnel, remove key personnel, grant or

deny security clearances, and provide
for necessary health qualifications).
(Also, it is permissible for the Govern-
ment to specify the technical and expe-
rience qualifications of contractor em-
ployees, if this is necessary to assure
satisfactory performance.);

(ii) To what extent the Government
can assign tasks to, and prepare work
schedules for, contractor employees
during performance of the contract.
(This does not preclude inclusion in the
contract of work schedules for the con-
tractor—but not individual employ-
ees—or the establishment of a time of
performance for orders issued under a
requirement or other indefinite deliv-
ery-type contract.);

(iii) To what extent the Government
can supervise or control the method in
which the contractor performs the
service, the number of people that will
be employed, the specific duties of indi-
vidual employees, and similar details.
(However, it is permissible to require
that contractor employees comply with
regulations for the protection of life
and property. Also, it is permissible to
recommend a specific number of people
the contractor may employ, if this is
necessary to assure performance; but
in that event, the contract must speci-
fy that this does not in any way mini-
mize the contractor’s obligation to use
as many employees as are necessary for
proper contract performance.);

(iv) If the Government can review
performance of each individual con-
tractor employee (as opposed to re-
viewing the final product after comple-
tion of the work.); and/or

(v) If the Government has the right
to have contractor employees removed
from the job for reasons other than
misconduct or security.

(3) Other provisions of the contract. (i)
Whether the contractor undertakes a
specific task or project that is defin-
able either at the inception of the con-
tract or at some point during perform-
ance, or whether the work is defined on
a day-to-day basis. (However, this does
not preclude use of a requirement or
other indefinite delivery-type contract,
provided the nature of the work is spe-
cifically described in the contract, and
orders are formally issued to the con-
tractor rather than to individual em-
ployees.);
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(ii) Whether payment will be for re-
sults accomplished or solely according
to time worked. (This is a factor which
might be useful in a doubtful case, but
should not in itself create doubt about
services which are otherwise clearly
nonpersonal.); and/or

(iii) Whether Government office or
working space, facilities, equipment,
and supplies will be used for contract
performance. (This is a factor which
might be useful in a doubtful case, but
should not in itself create doubt about
services which are otherwise clearly
nonpersonal.).

(4) Administration of the contract. (i) If
contractor employees are used inter-
changeably with Government person-
nel; and/or

(ii) If contractor employees are inte-
grated into the Government’s organiza-
tional structure.

(e) and (f) Reserved.
(g) The following are examples of per-

sonal and nonpersonal services, but are
illustrative only and are not to be used
as the basis for determination in any
specific case.

(1) The following are examples of per-
sonal services contracts:

(i) A contract to furnish ordinary,
day-to-day, stenographic and secretar-
ial services in a Government office
under direct Government supervision.

(ii) A contract for the testing of a
substance where the project officer vis-
its the contractor’s facility several
times each week to consult with the
principal investigator, review data,
specify methods of quality control,
specify testing to be done, and provide
instruction to investigators.

(iii) A contract for the performance
of a function which management must
perform in order to retain essential
control over the conduct of agency pro-
grams (e.g., negotiating contract
amounts).

(2) The following are examples of
nonpersonal services contracts:

(i) A contract for technical assist-
ance work requiring specialized equip-
ment and trained personnel unavail-
able to the Government. The contrac-
tor performs work described in the con-
tract free of Government supervision,
and does not act on behalf of the Gov-
ernment.

(ii) A contract with an individual for
delivery of lectures without Govern-
ment supervision (even if they are to
be given on specific dates, or on spe-
cialized subjects, or if payment will be
by the hour).

(iii) A fixed price contract for jani-
torial services which provides for spe-
cific tasks to be performed in specific
places, free of Government direction,
supervision, and control over the con-
tractor’s employees.

(iv) A research and development con-
tract providing for a level of effort
which will be performed by the con-
tractor independent of Government di-
rection, supervision, and control.

337.109 Services of quasi-military
armed forces.

As distinguished in FAR 37.109, so-
licitations for protective services shall
include the following certification:

The bidder/offeror certifies it is not a de-
tective agency, nor an employee of such
agency as contemplated by 5 U.S.C. 3108.

Subpart 337.2—Consulting
Services

337.204 Policy.

General Administration Manual
Chapter 8–15 prescribes policies and
procedures concerning approvals re-
quired before contracting for expert or
consulting services.

(e) Services of experts or consultants
may be acquired by contract only
when:

(1) The services will be nonpersonal
in nature, are critical to the planning,
development, operation, or evaluation
of a Department program, cannot be
accomplished by Government employ-
ees, and are economically available
from the private sector; or

(2) The performance of the work by a
consultant is directed by statute.

337.270 Consulting services reporting.

The clause set forth in 352.237–70 shall
be included in every contract for expert
or consulting services.
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PART 339—MANAGEMENT, ACQUI-
SITION, AND USE OF INFORMA-
TION RESOURCES

Subpart 339.70—ADP Clearances and
Systems Security

Sec.
339.7001 ADP Clearances.
339.7002 ADP systems security.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486 (c).

SOURCE: 49 FR 14023, Apr. 9, 1984, unless
otherwise noted.

Subpart 339.70—ADP Clearances
and Systems Security

339.7001 ADP clearances.
In accordance with Chapter 4–10 of

the HHS Information Resources Man-
agement (IRM) Manual, the Office of
Information Resources Management
(OIRM), OASMB–OS, is responsible for
the review and approval of all requests
for proposed automatic data processing
(ADP) systems and modifications to ex-
isting ADP systems which require the
acquisition of ADP hardware, software
packages, and services, and tele-
communications equipment, which ex-
ceed the dollar thresholds stated in
Chapter 4–10.

(a) It is the responsibility of the pro-
gram office to obtain written approval
from OIRM on proposed ADP acquisi-
tions which exceed the thresholds stat-
ed in Exhibit 4–10–A of Chapter 4–10
prior to submitting the request for con-
tract to the contracting activity.

(b) The OIRM approval document
(delegation of procurement authority
(DPA)) is to be attached to the request
for contract when it is submitted by
the program office to the contracting
activity. The contracting activity shall
not issue a solicitation based on the re-
quest for contract until a properly exe-
cuted approval document (DPA) is ob-
tained.

[49 FR 14023, Apr. 9, 1984, as amended at 53
FR 43208, Oct. 26, 1988]

339.7002 ADP systems security.
(a) Program responsibilities. Whenever

a proposed contract action requires the
design, development, maintenance, or
use of an ADP system or the use of
ADP resources, the program office is

required to designate a responsible in-
dividual to serve as the ADP system
manager who is to ensure, in coordina-
tion with the cognizant systems secu-
rity officer, that ADP security require-
ments are met and that each contrac-
tor maintains an acceptable security
program. The project officer is respon-
sible for setting forth the specific por-
tions of Part 6, ADP Systems Security,
of the HHS IRM Manual which are ap-
plicable to the instant acquisition.

(b) Contracting responsibilities. (1) The
contracting officer is responsible for
ensuring that a certification of ADP
systems security requirements, signed
by both the ADP system manager and
the ADP systems security officer, is
submitted with the request for con-
tract. The contracting officer shall not
initiate action on the request for con-
tract until the properly executed cer-
tification is received. The certification
will state that the security require-
ments specified are reasonably suffi-
cient for the intended application and
that they comply with current Federal
and HHS computer security policies,
procedures, standards, and guidelines.

(2) When developing the request for
proposals, the contracting officer shall
include in the technical proposal in-
structions a statement requiring that
the offeror present a detailed outline of
its proposed ADP system security pro-
gram which complies with the require-
ments of the statement of work and ap-
plicable portions of Part 6, ADP Sys-
tems Security, of the HHS IRM Man-
ual.

(3) The contracting officer shall in-
clude a special provision reading sub-
stantially as follows in all applicable
solicitations and resultant contracts:

The Contractor agrees to comply with the
ADP system security requirements set forth
in the system of work and applicable por-
tions of Part 6, ADP Systems Security, of
the HHS IRM Manual. The Contractor fur-
ther agrees to include this provision in any
subcontract awarded pursuant to this prime
contract.

(4) The contracting officer shall en-
sure that a properly executed certifi-
cation confirming that the offerors
comply with the necessary security re-
quirements is attached to the technical
evaluation report received from the
evaluation panel before proceeding
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with the acquisition process. This cer-
tification must be countersigned by the
officials designated in paragraph (b)(1)

above and must contain a similar
statement of compliance.

[49 FR 14023, Apr. 9, 1984, as amended at 53
FR 43208, Oct. 26, 1988]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 342—CONTRACT
ADMINISTRATION

Subpart 342.5—Postaward Orientation

Sec.
342.504 Postaward letters.

Subpart 342.7—Indirect Cost Rates

342.705 Final indirect cost rates.

Subpart 342.70—Contract Monitoring

342.7001 Purpose.
342.7002 Contract monitoring responsibil-

ities.
342.7003 Withholding of contract payments.
342.7003–1 Policy.
342.7003–2 Procedures.
342.7003–3 Withholding payments.

Subpart 342.71—Administrative Actions for
Cost Overruns

342.7100 Scope of subpart.
342.7101 Applicability.
342.7102 General.
342.7103 Contract administration.
342.7103–1 General.
342.7103–2 Procedures.
342.7104 Contract modifications.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14024, Apr. 9, 1984, unless
otherwise noted.

Subpart 342.5—Postaward
Orientation

342.504 Postaward letters.
To the extent practicable, contract-

ing officers should use letters to ac-
complish postaward orientation objec-
tives. A postaward orientation con-
ference should only be arranged when
letters cannot resolve key issues.

Subpart 342.7—Indirect Cost Rates

342.705 Final indirect cost rates.
The Director, Division of Cost Allo-

cation of the Regional Administrative
Support Center within each HHS re-
gional office has been delegated the au-
thority to establish indirect cost rates,
research patient care rates, and, as
necessary, fringe benefit, computer,
and other special costing rates for use

in contracts and grants awarded to
State and local governments, colleges
and universities, hospitals, and other
nonprofit organizations.

Subpart 342.70—Contract
Monitoring

342.7001 Purpose.
Contract monitoring is an essential

element of contract administration and
the acquisition process. This subpart
describes the Department’s operating
concepts regarding contract monitor-
ing, performed jointly by the project
officer and the contracting officer, to
ensure that the required monitoring is
performed, timely remedial action is
taken when necessary, and a deter-
mination is made that contract objec-
tives have been met.

342.7002 Contract monitoring respon-
sibilities.

(a) Upon execution of the contract,
the mutual obligations of the Govern-
ment and the contractor are estab-
lished by, and limited to, the written
stipulations in the contract. Unless au-
thorized by the contracting officer,
HHS personnel shall not direct or re-
quest the contractor to assume any ob-
ligation or take any actions not spe-
cifically required by the contract. Only
the contracting officer may impose a
requirement which will result in a
change to the contract. All contract
changes must be directed in writing or
confirmed in writing by the contract-
ing officer.

(b) The contracting officer is respon-
sible for assuring compliance with all
terms of the contract, especially the
statutory, legal, business, and regu-
latory provisions. Whether or not a
postaward conference is held, the con-
tracting officer shall inform the con-
tractor by letter (if not already stipu-
lated by contract provisions) of the au-
thorities and responsibilities of the
Government personnel with whom the
contractor will be dealing throughout
the life of the contract.

(c) The contracting officer must de-
pend on program, technical, and other
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personnel for assistance and advice in
monitoring the contractor’s perform-
ance, and in other areas of postaward
administration. The contracting officer
must assure that responsibilities as-
signed to these personnel are under-
stood and carried out. The individual
roles and corresponding responsibil-
ities typically involve, but are not lim-
ited to, the following:

(1) The role of program and technical
personnel in monitoring the contract
to assist or advise the contracting offi-
cer (or act as his/her representative
when so designated by the contracting
officer) in activities such as:

(i) Providing technical monitoring
during contract performance, and
issuing letters to the contractor and
contracting officer relating to delivery
acceptance, or rejection in accordance
with the terms of the contract;

(ii) Assessing contractor perform-
ance, including inspection and testing
of products and evaluation of reports
and data;

(iii) Recommending necessary
changes to the schedule of work and
period of performance in order to ac-
complish the objectives of the con-
tract. This shall be accomplished by a
written request to the contracting offi-
cer, together with an appropriate jus-
tification and funds availability cita-
tion;

(iv) Reviewing invoices/vouchers and
recommending approval/disapproval ac-
tion by the contracting officer, to in-
clude comments regarding anything
unusual discovered in the review;

(v) Reviewing and recommending ap-
proval or disapproval of subcontracts,
overtime, travel, and key personnel
changes; and

(vi) Participating, as necessary, in
various phases of the contract closeout
process.

(2) The role of the project officer in
performing required aspects of the con-
tract monitoring process. In addition
to those applicable activities set forth
in (c)(1) above, the project officer shall:

(i) Submit periodic reports to the
contracting officer that concisely ex-
plain the status of the contract, and in-
clude recommended actions for any
problems reported. Provide the con-
tracting officer with written notifica-
tion of evaluation and approval/dis-

approval of contract deliverables and
of completion of tasks or phases. The
contracting officer will, in turn, pro-
vide the contractor with written notifi-
cation of approval or disapproval un-
less the responsibility has been dele-
gated by the contracting officer, in
which case the person responsible for
such action will notify the contractor
and provide a copy to the contracting
officer for inclusion in the contract
file;

(ii) Monitor the technical aspects of
the contractor’s business and technical
progress, identify existing and poten-
tial problems that threaten perform-
ance, and immediately inform the con-
tracting officer of deviations from con-
tract objectives, or from any technical
or delivery requirements, so that reme-
dial measures may be instituted ac-
cordingly;

(iii) Provide immediate notification
to the head of the program office re-
sponsible for the program whenever it
is determined that program objectives
are not being met, together with spe-
cific recommendations of action to be
taken. A copy of the project officer’s
report and recommendations shall be
transmitted to the contracting officer
for appropriate action;

(iv) Submit, within 120 days after
contract completion, a final assess-
ment report to the contracting officer.
The report should include an analysis
of the contractor’s performance, in-
cluding the contract and program ob-
jectives achieved and missed. A copy of
the final assessment report shall be
forwarded to the head of the program
office responsible for the program for
management review and followup, as
necessary; and

(v) Accompany and/or provide, when
requested, technical support to the
HHS auditor in the conduct of floor
checks.

(3) The role of the contract adminis-
trator, auditor, cost analyst, and prop-
erty administrator in assisting or ad-
vising the contracting officer in
postaward administration activities
such as:

(i) Evaluation of contractor systems
and procedures, to include accounting
policies and procedures, purchasing
policies and practices, property ac-
counting and control, wage and salary
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plans and rate structures, personnel
policies and practices, etc.;

(ii) Processing of disputes under the
Disputes clause and any resultant ap-
peals;

(iii) Modification or termination of
the contract; and

(iv) Determination of the allow-
ability of cost charges to incentive or
cost-reimbursement type contracts and
progress payments under fixed-price
contracts. This is especially important
when award is made to new organiza-
tions or those with financial weak-
nesses.

(d) The contracting officer is respon-
sible for assuring that contractor per-
formance and contract monitoring are
carried out in conformance with con-
tract provisions. If performance is not
satisfactory or if problems are antici-
pated, it is essential that the contract-
ing officer take immediate action to
protect the Government’s rights under
the contract. The contracting officer
shall notify his/her immediate super-
visor of problems that cannot be re-
solved within contract limitations and
whenever contract or program objec-
tives are not met. The notification
shall include a statement of action
being taken by the contracting officer.

(e) Contract cost and manpower re-
porting shall be required on all cost-re-
imbursement type contracts financed
under letter of credit or Departmental
Federal Assistance Financing System
(DFAFS) methods of payment regard-
less of dollar value, and on all other
cost-reimbursement type contracts of
$100,000 or more. Financial reporting
may be required on cost-reimburse-
ment contracts under $100,000, when fi-
nanced by other than the letter of cred-
it or DFAFS methods, but only if it is
necessary for effective contract admin-
istration. Financial and manpower in-
formation may be submitted either as
a separate contract financial report or
as an addendum to a public voucher, as
prescribed by the contracting officer.
Frequency, format (including instruc-
tions), extent, structure (including cost
elements and labor categories), and
distribution of reporting fall within the
discretion of the contracting officer.
The contracting officer shall set forth
financial reporting requirements in all
applicable RFPs and contracts, shall

limit the requirements to those nec-
essary for effectual cost and manpower
management of the contract, and shall
avoid the use of reporting requirements
that are unduly burdensome on the
contractor.

[49 FR 14024, Apr. 9, 1984, as amended at 54
FR 43966, Oct. 30, 1989; 54 FR 47750, Nov. 16,
1989]

342.7003 Withholding of contract pay-
ments.

342.7003–1 Policy.
(a) All solicitations and resultant

contracts shall contain a withholding
of contract payments clause and an ex-
cusable delays clause or a clause which
incorporates the definition of excus-
able delays. These clauses are con-
tained in the Department’s contract
general provisions.

(b) The transmittal letter used to
convey the contract to each contractor
shall contain a notice which highlights
the contractor’s agreement with the
withholding of contract payments
clause.

(c) No contract payment shall be
made when any report required to be
submitted by the contractor is over-
due, or the contractor fails to perform
or deliver work or services as required
by the contract.

(d) The contracting officer shall issue
a ten-day cure notice or initiate appro-
priate termination action for any fail-
ure in the contractor’s performance as
stated in the preceding paragraph (c).

342.7003–2 Procedures.
(a) The contracting officer is respon-

sible for initiating immediate action to
protect the Government’s rights when-
ever the contractor fails to comply
with either the delivery or reporting
provisions of the contract. Compliance
with the reporting provisions includes
those reports to be submitted directly
to the payment office. If such a report
is not submitted on time, the contract-
ing officer is to be notified promptly by
the payment office.

(b) When the contract contains a ter-
mination for default clause, the con-
tractor’s failure to either submit any
required report when due or perform or
deliver services or work when required
by the contract is to be considered a
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default in performance. In either cir-
cumstance, the contracting officer is to
immediately issue a formal ten-day
cure notice pursuant to the default
clause. The cure notice is to follow the
format prescribed in FAR 49.607 and is
to include a statement to the effect
that contract payments will be with-
held if the default is not cured or is not
determined to be excusable.

(1) If the default is cured or is deter-
mined to be excusable, the contracting
officer is not to initiate the withhold-
ing action.

(2) If the default is not determined to
be excusable or a response is not re-
ceived within the allotted time, the
contracting officer is to initiate with-
holding action on all contract pay-
ments and is to determine whether ter-
mination for default or other action
would be in the best interest of the
Government.

(c) When the contract does not con-
tain a termination for default clause,
the contractor’s failure to either sub-
mit any required report when due or
perform or deliver services or work
when required by the contract is to be
considered a failure to perform. In ei-
ther circumstance, the contracting of-
ficer is to immediately issue a written
notice to the contractor specifying the
failure and providing a period of ten
days, or a longer period as determined
necessary by the contracting officer, in
which the contractor is to cure the
failure or establish an excusable delay.
The contracting officer is to include a
statement in the written notice to the
effect that contract payments will be
withheld if the failure is not cured or is
not determined to be excusable.

(1) If the failure is cured or is deter-
mined to be excusable, the contracting
officer is not to initiate the withhold-
ing action.

(2) If the failure is not determined to
be excusable or a response is not re-
ceived within the allotted time, the
contracting officer is to initiate with-
holding action on all contract pay-
ments and is to determine whether ter-
mination for convenience or other ac-
tion would be in the best interest of
the Government.

(d) The contracting officer should
consult FAR Subpart 49.4 for further

guidance before taking any of the ac-
tions described in this section.

342.7003–3 Withholding payments.

(a) When making the determination
that contract payments should be
withheld in accordance with the With-
holding of Contract Payments clause,
the contracting officer is to imme-
diately notify the servicing finance of-
fice in writing of the determination to
suspend payments. The notice of sus-
pension is to contain all elements of in-
formation required by the payment of-
fice to properly identify the contract
and the applicable accounts involved.

(b) The contracting officer is to im-
mediately notify the contractor in
writing that payments have been sus-
pended until the default or failure is
cured.

(c) When the contractor cures the de-
fault or failure, the contracting officer
is to immediately notify, in writing, all
recipients of the notice of suspension
that the suspension is to be lifted and
contract payments are to be resumed.

(d) When exercising actions regarding
the withholding of payment proce-
dures, the contracting officer must be
careful not to waive any of the Govern-
ment’s rights when corresponding with
the contractor or when taking any
other actions.

Subpart 342.71—Administrative
Actions for Cost Overruns

342.7100 Scope of subpart.

This subpart sets forth the proce-
dures to be followed when a cost over-
run is anticipated; i.e., the allowable
actual cost of performing a cost-reim-
bursement type contract is expected to
exceed the total estimated cost speci-
fied in the contract.

342.7101 Applicability.

This subpart applies to the adminis-
tration of cost-reimbursement type
contracts and the cost-reimbursement
portion of other types of contracts.
Nothing in this subpart shall be con-
strued to relieve contractors from com-
pliance with the Limitation of Cost
clause or any other provisions of con-
tracts.
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342.7102 General.
Reimbursement for costs incurred

under cost-reimbursement contracts
shall not exceed the amount of funds
obligated by the contract, unless in-
creased by the contracting officer. Cost
overruns shall be held to an absolute
minimum, compatible with accom-
plishment of the statement of work.

342.7103 Contract administration.

342.7103–1 General.
Upon receipt of information that a

contractor’s accumulated cost and pro-
jected expenditures will exceed the
limit of funds obligated by the con-
tract, the contracting officer shall co-
ordinate immediately with the appro-
priate program office to determine
whether the contract should be modi-
fied or terminated. If the contracting
officer receives information from a
source other than the contractor that a
cost overrun is anticipated, the con-
tracting officer shall verify the infor-
mation with the contractor, and re-
mind the contractor of the notification
requirements of the Limitation of Cost
clause.

342.7103–2 Procedures.
(a) Upon notification that a cost

overrun is anticipated, the contracting
officer shall inform the contractor to
submit a request for additional funds
which is to include:

(1) Name and address of contractor.
(2) Contract number and expiration

date.
(3) Contract item(s) and amount(s)

creating the overrun.
(4) The elements of cost which

changed from the original estimate
(i.e., labor, material, travel, overhead,
etc.) to be furnished in the following
format:

(i) Original estimate,
(ii) Costs incurred to date,
(iii) Estimated cost to completion,
(iv) Revised estimate, and
(v) Amount of adjustment.
(5) The factors responsible for the in-

crease, i.e., error in estimate, changed
conditions, etc.

(6) The latest date by which funds
must be available for commitment to
avoid contract slippage, work stoppage,
or other program impairment.

(b) When the contractor submits a
notice of an impending overrun, the
contracting officer shall:

(1) Immediately advise the appro-
priate program office and furnish a
copy of the notice and any other data
received;

(2) Request audit or cost advisory
services, and technical support, as nec-
essary, for evaluation of information
and data received; and

(3) Maintain continuous follow-up
with the program office in order to ob-
tain a timely decision as to whether
the work under the contract should be
continued and additional funds pro-
vided, or the contract terminated. The
decision of the program office must be
supported by an appropriate written
statement and funding authority, or a
formal request for termination, when
applicable. After a programming and
funding decision is received from the
program office, the contracting officer
shall promptly notify the contractor in
writing that:

(i) A specified amount of additional
funds has been allotted to the contract
by a contractual instrument; or

(ii) Work will be discontinued when
the funds allotted to the contract have
been exhausted, and that any work per-
formed after that date is at the con-
tractor’s risk; or

(iii) The Government is considering
whether additional funds should be al-
lotted to the contract and will notify
the contractor as soon as possible, but
that any work performed after the
funds then allocated to the contract
have been exhausted is at the contrac-
tor’s risk.
Timely, formal notification of the Gov-
ernment’s intention is essential in
order to preclude loss of contractual
rights in the event of dispute, termi-
nation, or litigation.

(c) If program requirements permit,
contracting officers should refrain
from issuing any contractual docu-
ments which will require new work or
an extension of time, pending resolu-
tion of an overrun or additional fund
request.

342.7104 Contract modifications.
(a) Modifications to contracts con-

taining the Limitation of Cost clause
shall include either:
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(1) A provision increasing the esti-
mated or ceiling amount referred to in
the Limitation of Cost clause of the
contract and stating that the clause
will thereafter apply in respect to the
increase amount; or

(2) A provision stating that the esti-
mated or ceiling amount referred to in
the contract is not changed by the
modification and that the Limitation
of Cost clause will continue to apply
with respect to the amount in effect
prior to the modification.

(b) A fixed-fee provided in a contract
shall not be changed when funding a
cost overrun. Changes in fixed-fee will
be made only to reflect changes in the
scope of work which justify an increase
or decrease in fee.

PART 345—GOVERNMENT
PROPERTY

Subpart 345.3—Providing Government
Property to Contractors

Sec.
345.370 Providing Government property (in

general).

Subpart 345.4—Contractor Use and Rental
of Government Property

345.405 Contracts with foreign governments
or international organizations.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14030, Apr. 9, 1984, unless
otherwise noted.

Subpart 345.3—Providing Govern-
ment Property to Contractors

345.370 Providing Government prop-
erty (in general).

(a) A contractor may be provided
Government property or allowed to ac-
quire such property at Government ex-
pense upon determination that:

(1) No practicable or economical al-
ternative exists; e.g., acquisition from
other sources, utilization of sub-
contractors, rental of property, or
modification of program project re-
quirements, etc.;

(2) The Government receives ade-
quate consideration for providing the
property; or

(3) Furnishing Government property
is likely to result in substantially

lower cost to the Government for the
items produced or services rendered
when all costs involved (e.g., transpor-
tation, installation, modification,
maintenance, etc.) are compared with
the cost to the Government of the con-
tractor’s use of privately-owned prop-
erty.

(b) The determination that it is nec-
essary to provide a contractor or sub-
contractor with property will be made
by the contracting officer with the ad-
vice of the agency property official.

(c) If the program office is aware,
prior to the submission of the request
for contract, that it will be necessary
to provide prospective contractors with
property, a written justification must
accompany the request for contract to
the contracting activity.

Subpart 345.4—Contractor Use
and Rental of Government
Property

345.405 Contracts with foreign govern-
ments or international organiza-
tions.

Upon the request of a foreign govern-
ment or international organization, or
a contractor certifying that it is acting
on behalf of a foreign government or
international organization, the con-
tracting officer, with advice from the
agency property official cognizant of
Government property located in the
United States, its possessions, or Puer-
to Rico, may give written approval for
its use without charge on contracts or
subcontracts thereunder if:

(a) The foreign government or inter-
national organization would be author-
ized to place the contract with the ac-
tivity concerned under the Foreign As-
sistance Act of 1961, as amended, or
such use is authorized by an agreement
with the foreign government;

(b) The foreign government’s place-
ment of the contract directly with the
contractor is consistent with the best
interests of the United States;

(c) It appears that the foreign gov-
ernment will place the contract with
the contractor whether or not use is
authorized, and no competitive pricing
advantage will accrue to the contrac-
tor by virtue of its use;

(d) The contractor agrees that no
charge for the use of the property will
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be included in the price charged the
foreign government under the contract;
and

(e) The use will not interfere with
foreseeable requirements of the United
States.
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SUBCHAPTER H—CLAUSES AND FORMS

PART 352—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Subpart 352.2—Texts of Provisions and
Clauses

Sec.
352.202–1 Definitions.
352.215–12 Restriction on disclosure and use

of data.
352.215–71 [Reserved]
352.215–72 Pre-proposal conference.
352.216–70 Negotiated overhead rates—fixed.
352.216–72 Additional cost principles.
352.224–70 Confidentiality of information.
352.228–7 Insurance—Liability to third per-

sons.
352.232–9 Withholding of contract payments.
352.232–71 Cost sharing.
352.232–73 Method of payment—letter of

credit.
352.232–74 Estimated cost and fixed fee-in-

crementally funded contract.
352.232–75 Incremental funding.
352.233–70 Litigation and claims.
352.237–70 Consulting services reporting.
352.242–71 Final decisions on audit findings.
352.242–72—352.242–79 [Reserved]
352.249–14 Excusable delays.
352.270–1 Accessibility of meetings, con-

ferences, and seminars to persons with
disabilities.

352.270–2 Indian preference.
352.270–3 Indian preference program.
352.270–4 Pricing of adjustments.
352.270–5 Key personnel.
352.270–6 Publication and publicity.
352.270–7 Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14031, Apr. 9, 1984, unless
otherwise noted.

Subpart 352.2—Texts of Provisions
and Clauses

352.202–1 Definitions.
Insert the following clause in all so-

licitations and resultant contracts in-
stead of the clause in FAR 52.202–1 ex-
cept when contemplating (a) a fixed
price research and development con-
tract that is expected to be $2,500 or
less or (b) a purchase order.

DEFINITIONS (APR 1984)

(a) The term Secretary or Head of the Agen-
cy (also called Agency Head) means the Sec-
retary, Under Secretary, or any Assistant
Secretary, Administrator or Commissioner,

of the Department of Health and Human
Services; and the term ‘‘his/her duly author-
ized representative’’ means any person, per-
sons, or board authorized to act for the Sec-
retary.

(b) The term Contracting Officer means a
person with the authority to enter into, ad-
minister, and/or terminate contracts and
make related determinations and findings.
The term includes certain authorized rep-
resentatives of the Contracting Officer act-
ing within the limits of their authority as
delegated by the Contracting Officer.

(c) The term Project Officer means the per-
son representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the price of this
contract or a change in the delivery dates or
performance period of this contract.

(d) The term Department means the Depart-
ment of Health and Human Services.

(e) Except as otherwise provided in this
contract, the term subcontract includes pur-
chase order under this contract.

(End of clause)

Alternate I (Apr 1984). For cost-reim-
bursement contracts other than pur-
chase orders, delete paragraph (c)
above and replace with the following
paragraph (c):

(c) The term Project Officer means the per-
son representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the cost of this
contract or a change in performance period
of this contract. In addition, the Project Of-
ficer is not authorized to receive or act upon
the Contractor’s notification of a revised
cost estimate pursuant to the Limitation of
Cost or Limitation of Funds clause of this
contract.

[49 FR 14031, Apr. 9, 1984, as amended at 53
FR 15564, May 2, 1988]

352.215–12 Restriction on disclosure
and use of data.

Insert the following provision in all
requests for proposals, and all requests
for quotations other than those for in-
formation or planning purposes. This
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provision shall be used in lieu of the
provision in FAR 52.215–12.

RESTRICTION ON DISCLOSURE AND USE OF
DATA (APR 1984)

The proposal submitted in response to this
request may contain data (trade secrets;
business data, e.g., commercial information,
financial information, and cost and pricing
data; and technical data) which the offeror,
including its prospective subcontractor(s),
does not want used or disclosed for any pur-
pose other than for evaluation of the pro-
posal. The use and disclosure of any data
may be so restricted; provided, that the Gov-
ernment determines that the data is not re-
quired to be disclosed under the Freedom of
Information Act, 5 U.S.C. 552, as amended,
and the offeror marks the cover sheet of the
proposal with the following legend, specify-
ing the particular portions of the proposal
which are to be restricted in accordance with
the conditions of the legend. The Govern-
ment’s determination to withhold or disclose
a record will be based upon the particular
circumstances involving the record in ques-
tion and whether the record may be exempt-
ed from disclosure under the Freedom of In-
formation Act:

Unless disclosure is required by the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, (the Act) as determined by Free-
dom of Information (FOI) Officials of the De-
partment of Health and Human Services,
data contained in the portions of this pro-
posal which have been specifically identified
by page number, paragraph, etc. by the offer-
or as containing restricted information shall
not be used or disclosed except for evalua-
tion purposes. The offeror acknowledges that
the Department may not be able to withhold
a record (data, document, etc.) nor deny ac-
cess to a record requested pursuant to the
Act and that the Department’s FOI Officials
must make that determination. The offeror
hereby agrees that the Government is not
liable for disclosure if the Department has
determined that disclosure is required by the
Act.

If a contract is awarded to the offeror as a
result of, or in connection with, the submis-
sion of this proposal, the Government shall
have the right to use or disclose the data to
the extent provided in the contract. Propos-
als not resulting in a contract remain sub-
ject to the Act.

The offeror also agrees that the Govern-
ment is not liable for disclosure or use of un-
marked data and may use or disclose the
data for any purpose, including the release of
the information pursuant to requests under
the Act.

The data subject to this restriction are
contained in pages (insert page numbers,
paragraph designations, etc. or other identi-
fication).

In addition, the offeror should mark each
page of data it wishes to restrict with the
following legend:

Use or disclosure of data contained on this
page is subject to the restriction on the
cover sheet of this proposal or quotation.

Offerors are cautioned that proposals sub-
mitted with restrictive legends or state-
ments differing in substance from the above
legend may not be considered for award. The
Government reserves the right to reject any
proposal submitted with a nonconforming
legend.

(End of provision)

352.215–71 [Reserved]

352.215–72 Pre-proposal conference.

If a pre-proposal conference is to be
held as indicated in FAR 15.409, insert
the following provision in the affected
solicitation:

PRE-PROPOSAL CONFERENCE (APR 1984)

A pre-proposal conference will be held with
prospective offerors at (insert local prevail-
ing time) on (insert date) in room (insert
room number) at (insert name and location
of building).

The pre-proposal conference will be held
for the purpose of providing information con-
cerning the Government’s requirements
which may be helpful in the preparation of
proposals and for answering any questions
which you have regarding this solicitation.

The success of this type of conference de-
pends largely on the leadtime available to
the Government for research in connection
with questions submitted by prospective
offerors. Therefore, you are requested to
mail written questions concerning any areas
of uncertainty which, in your opinion, re-
quire clarification or correction, in suffi-
cient time to be received on or before (insert
date).

Your questions should be submitted to the
Contract-Officer, (insert name of Contract-
ing Officer), and the envelope should be
marked ‘‘Pre-Proposal Conference, RFP No.
(insert number of RFP).’’ A set of questions
and answers will be furnished to all prospec-
tive offerors whether or not they are in at-
tendance.

Because of space limitations, each prospec-
tive offeror will be limited to a total of (in-
sert number) representatives.

Attendance at the pre-proposal conference
is recommended; however, attendance is not
a prerequisite for proposal submission and
will not be considered a factor in proposal
evaluation.
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(End of provision)

352.216–70 Negotiated overhead
rates—fixed.

Insert the following clause in all
cost-reimbursement contracts with
educational institutions and nonprofit
organizations when fixed rates subject
to carryforward adjustments are used.

NEGOTIATED OVERHEAD RATES—FIXED (APR
1984)

(a) Notwithstanding the provisions of the
clause entitled ‘‘Allowable Cost and Pay-
ment,’’ the allowable indirect costs under
this contract shall be obtained by applying
negotiated fixed overhead rates for the appli-
cable period(s) to bases agreed upon by the
parties, as specified below. A negotiated
fixed rate(s) is based on an estimate of the
costs which will be incurred during the pe-
riod for which the rate(s) applies. When the
application of the negotiated fixed rates
against the actual bases during a given fiscal
period produces an amount greater or less
than the indirect costs determined for such
period, such greater or lesser amount(s) will
be carried forward to a subsequent period.

(b) The Contractor, as soon as possible but
no later than six months after the close of
its fiscal year, or such other period as may
be specified in the contract, shall submit to
the Secretary or the duly authorized rep-
resentative, with a copy to the cognizant
audit activity, a proposed fixed overhead
rate or rates based on the Contractor’s ac-
tual cost experience during the fiscal year,
including adjustment, if any, for amounts
carried forward, together with supporting
cost data. Negotiation of fixed overhead
rates, including carryforward adjustments, if
any, by the Contractor and the Secretary, or
the duly authorized representative, shall be
undertaken as promptly as practicable after
receipt of the Contractor’s proposal.

(c) Allowability of costs and acceptability
of cost allocation methods shall be deter-
mined in accordance with Part 31 of the Fed-
eral Acquisition Regulation (FAR) as in ef-
fect on the date of this contract.

(d) The results of each negotiation shall be
set forth in an amendment to this contract,
which shall specify: (1) The agreed fixed
overhead rates, (2) the bases to which the
rates apply, (3) the fiscal year, unless the
parties agreed to a different period, for
which the rates apply, and (4) the specific
items treated as direct costs or any changes
in the items previously agreed to be direct
costs.

(e) Pending establishment of fixed over-
head rates for any fiscal year or different pe-
riod agreed to by the parties, the Contractor
shall be reimbursed either at the rates fixed
for the previous fiscal year or other period or

at billing rates acceptable to the Contract-
ing Officer, subject to appropriate adjust-
ment when the final rates for that fiscal year
or other period are established.

(f) Any failure of the parties to agree on
any fixed overhead rate or rates or to the
amount of any carryforward adjustment
under this clause shall not be considered a
dispute concerning a question of fact for de-
cision by the Contracting Officer within the
meaning of the ‘‘Disputes’’ clause of this
contract. If for any fiscal year or other pe-
riod specified in the contract, the parties fail
to agree to a fixed overhead rate or rates, it
is agreed that the allowable indirect costs
under this contract shall be obtained by ap-
plying negotiated final overhead rates in ac-
cordance with the terms of the ‘‘Allowable
Cost and Payment’’ clause set forth in FAR
52.216–7, as in effect on the date of this con-
tract.

(g) Submission of proposed fixed, provi-
sional, and/or final overhead rates, together
with appropriate data in support thereof, to
the Secretary or the duly authorized rep-
resentative and agreements on fixed, provi-
sional, and/or final overhead rates entered
into between the Contractor and the Sec-
retary or the duly authorized representative,
as evidenced by Negotiated Overhead Rate
Agreements signed by both parties, shall be
deemed to satisfy the requirements of para-
graphs (b), (d), and (e), of this clause.

(End of clause)

352.216–72 Additional cost principles.
As prescribed in 316.307(j), insert the

following clause in all solicitations and
resultant cost-reimbursement con-
tracts with nonprofit organizations, as
identified in OMB Circular A–122.

ADDITIONAL COST PRINCIPLES (OCT 1990)

(a) Bid and proposal costs. (1) Bid and pro-
posal costs are the immediate costs of pre-
paring bids, proposals, and applications for
potential Federal and non-Federal contracts,
grants, and agreements, including the devel-
opment of scientific, cost, and other data
needed to support the bids, proposals, and
applications.

(2) Bid and proposal costs of the current
accounting period are allowable as indirect
costs.

(3) Bid and proposal costs of past account-
ing periods are unallowable in the current
period. However, if the organization’s estab-
lished practice is to treat these costs by
some other method, they may be accepted if
they are found to be reasonable and equi-
table.

(4) Bid and proposal costs do not include
independent research and development costs
covered by the following paragraph, or
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preaward costs covered by paragraph 33 of
Attachment B to OMB Circular A–122.

(b) Independent research and development
costs. (1) Independent research and develop-
ment is research and development conducted
by an organization which is not sponsored by
Federal or non-Federal contracts, grants, or
other agreements.

(2) Independent research and development
shall be allocated its proportionate share of
indirect costs on the same basis as the allo-
cation of indirect costs to sponsored research
and development.

(3) The costs of independent research and
development, including its proportionate
share of indirect costs, are unallowable.

(End of clause)

[55 FR 42197, Oct. 18, 1990]

352.224–70 Confidentiality of informa-
tion.

The following clause is covered by
the policy set forth in subpart 324.70
and is to be used in accordance with
the instructions set forth in 324.7004.

CONFIDENTIALITY OF INFORMATION (APR 1984)

(a) Confidential information, as used in
this clause, means (1) information or data of
a personal nature about an individual, or (2)
proprietary information or data submitted
by or pertaining to an institution or organi-
zation.

(b) In addition to the types of confidential
information described in (a)(1) and (2) above,
information which might require special
consideration with regard to the timing of
its disclosure may derive from studies or re-
search, during which public disclosure of pre-
liminary unvalidated findings could create
erroneous conclusions which might threaten
public health or safety if acted upon.

(c) The Contracting Officer and the Con-
tractor may, by mutual consent, identify
elsewhere in this contract specific informa-
tion and/or categories of information which
the Government will furnish to the Contrac-
tor or that the Contractor is expected to
generate which is confidential. Similarly,
the Contracting Officer and the Contractor
may, by mutual consent, identify such con-
fidential information from time to time dur-
ing the performance of the contract. Failure
to agree will be settled pursuant to the ‘‘Dis-
putes’’ clause.

(d) If it is established elsewhere in this
contract that information to be utilized
under this contract, or a portion thereof, is
subject to the Privacy, Act, the Contractor
will follow the rules and procedures of dis-
closure set forth in the Privacy Act of 1974,
5 U.S.C. 552a, and implementing regulations
and policies, with respect to systems of

records determined to be subject to the Pri-
vacy Act.

(e) Confidential information, as defined in
(a)(1) and (2) above, that is information or
data of a personal nature about an individ-
ual, or proprietary information or data sub-
mitted by or pertaining to an institution or
organization, shall not be disclosed without
the prior written consent of the individual,
institution, or organization.

(f) Written advance notice of at least 45
days will be provided to the Contracting Offi-
cer of the Contractor’s intent to release find-
ings of studies or research, which have the
possibility of adverse effects on the public or
the Federal agency, as described in (b) above.
If the Contracting Officer does not pose any
objections in writing within the 45-day pe-
riod, the Contractor may proceed with dis-
closure. Disagreements not resolved by the
Contractor and the Contracting Officer will
be settled pursuant to the ‘‘Disputes’’ clause.

(g) Whenever the Contractor is uncertain
with regard to the proper handling of mate-
rial under the contract, or if the material in
question is subject to the Privacy Act or is
confidential information subject to the pro-
visions of this clause, the Contractor should
obtain a written determination from the
Contracting Officer prior to any release, dis-
closure, dissemination, or publication.

(h) Contracting Officer determinations will
reflect the results of internal coordination
with appropriate program and legal officials.

(i) The provisions of paragraph (e) of this
clause shall not apply when the information
is subject to conflicting or overlapping pro-
visions in other Federal, State or local laws.

(End of clause)

352.228–7 Insurance—Liability to third
persons.

As prescribed in 328.311–2, contract-
ing officers shall include the following
clause in all cost-reimbursement con-
tracts, in lieu of the clause at FAR
52.228–7:

INSURANCE—LIABILITY TO THIRD PERSONS
(DEC 1991)

(a)(1) Except as provided in subparagraph
(2) immediately following, or in paragraph
(h) of this clause (if the clause has a para-
graph (h)), the Contractor shall provide and
maintain workers’ compensation, employer’s
liability, comprehensive general liability
(bodily injury), comprehensive automobile
liability (bodily injury and property damage)
insurance, and such other insurance as the
Contracting Officer may require under this
contract.

(2) The Contractor may, with the approval
of the Contracting Officer, maintain a self-
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insurance program; Provided That, with re-
spect to workers’ compensation, the Con-
tractor is qualified pursuant to statutory au-
thority.

(3) All insurance required by this para-
graph shall be in a form and amount and for
those periods as the Contracting Officer may
require or approve and with insurers ap-
proved by the Contracting Officer.

(b) The Contractor agrees to submit for the
Contracting Officer’s approval, to the extent
and in the manner required by the Contract-
ing Officer, any other insurance that is
maintained by the Contractor in connection
with performance of this contract and for
which the Contractor seeks reimbursement.

(c) Except as provided in paragraph (h) of
this clause (if the clause has a paragraph
(h)), the Contractor shall be reimbursed—

(1) For that portion (i) of the reasonable
cost of insurance allocable to this contract,
and (ii) required or approved under this
clause; and

(2) For certain liabilities (and expenses in-
cidental to such liabilities) to third persons
not compensated by insurance or otherwise
within the funds available under the Limita-
tion of Cost or the Limitation of Funds
clause of this contract. These liabilities
must arise out of the performance of this
contract, whether or not caused by the neg-
ligence of the Contractor or of the Contrac-
tor’s agents, servants, or employees, and
must be represented by final judgments or
settlements approved in writing by the Gov-
ernment. These liabilities are for—

(i) Loss of or damage to property (other
than property owned, occupied, or used by
the Contractor, rented to the Contractor, or
in the care, custody, or control of the Con-
tractor); or

(ii) Death or bodily injury.
(d) The Government’s liability under para-

graph (c) of this clause is limited to the
amounts reflected in final judgments, or set-
tlements approved in writing by the Govern-
ment, but in no event to exceed the funds
available under the Limitation of Cost or
Limitation of Funds clause of this contract.
Nothing in this contract shall be construed
as implying that, at a later date, the Govern-
ment will request, or the Congress will ap-
propriate, funds sufficient to meet any defi-
ciencies.

(e) The Contractor shall not be reimbursed
for liabilities (and expenses incidental to
such liabilities)—

(1) For which the Contractor is otherwise
responsible under the express terms of any
clause specified in the Schedule or elsewhere
in the contract;

(2) For which the Contractor has failed to
insure or to maintain insurance as required
by the Contracting Officer; or

(3) That result from willful misconduct or
lack of good faith on the part of the Contrac-
tor’s directors, officers, managers, super-

intendents, or other representatives who
have supervision or direction of—

(i) All or substantially all of the Contrac-
tor’s business;

(ii) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which this contract is being per-
formed; or

(iii) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract.

(f) The provisions of paragraph (e) of this
clause shall not restrict the right of the Con-
tractor to be reimbursed for the cost of in-
surance maintained by the Contractor in
connection with the performance of this con-
tract, other than insurance required in ac-
cordance with this clause: Provided, That
such cost is allowable under the Allowable
Cost and Payment clause of this contract.

(g) If any suit or action is filed or any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
and the risk of which is then uninsured or is
insured for less than the amount claimed,
the Contractor shall—

(1) Immediately notify the Contracting Of-
ficer and promptly furnish copies of all perti-
nent papers received;

(2) Authorize Government representatives
to collaborate with counsel for the insurance
carrier in settling or defending the claim
when the amount of the liability claimed ex-
ceeds the amount of coverage; and

(3) Authorize Government representatives
to settle or defend the claim and to represent
the Contractor in or to take charge of any
litigation, if required by the Government,
when the liability is not insured or covered
by bond. The Contractor may, at its own ex-
pense, be associated with the Government
representatives in any such claim or litiga-
tion.

(End of clause)

Alternate I (APR 1984). If the solicita-
tion includes the provision at 52.228–6,
Insurance-Immunity from Tort Liabil-
ity, and the successful offeror rep-
resents in the offer that the offeror is
partially immune from tort liability as
a State agency or as a charitable insti-
tution, add the following paragraph (h)
to the basic clause:

(h) Notwithstanding paragraphs (a) and (c)
of this clause—

(1) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract; and
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(2) The contractor need not provide or
maintain insurance coverage as required by
paragraph (a) of this clause; provided, that
the Contractor may obtain any insurance
coverage deemed necessary, subject to ap-
proval by the Contracting Officer as to form,
amount, and duration. The Contractor shall
be reimbursed for the cost of such insurance
and, to the extent provided in paragraph (c)
of this clause, to liabilities to third persons
for which the contractor has obtained insur-
ance coverage as provided in this paragraph,
but for which such coverage is insufficient in
amount.

(End of clause)

Alternate II (APR 1984). If the solici-
tation includes the provision at 52.228–
6, Insurance-Immunity from Tort Li-
ability, and the successful offeror rep-
resents in the offer that the offeror is
totally immune from tort liability as a
State agency or as a charitable institu-
tion, substitute the following para-
graphs (a) and (b) for paragraphs (a)
through (g) of the basic clause:

(a) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract.

(b) If any suit or action is filed, or if any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
the Contractor shall immediately notify the
Contracting Officer and promptly furnish
copies of all pertinent papers received by the
Contractor. The Contractor shall, if required
by the Government, authorize Government
representatives to settle or defend the claim
and to represent the Contractor in or take
charge of any litigation. The Contractor
may, at its own expense, be associated with
the Government representatives in any such
claim or litigation.

(End of clause)

[56 FR 58316, Nov. 19, 1991]

352.232–9 Withholding of contract pay-
ments.

Insert the following clause in all so-
licitations and contracts other than
purchase orders:

WITHHOLDING OF CONTRACT PAYMENTS (APR
1984)

Notwithstanding any other payment provi-
sions of this contract, failure of the Contrac-
tor to submit required reports when due or
failure to perform or deliver required work,
supplies, or services, will result in the with-
holding of payments under this contract un-
less such failure arises out of causes beyond
the control, and without the fault or neg-
ligence of the Contractor as defined by the
clause entitled ‘‘Excusable Delays’’ or ‘‘De-
fault’’, as applicable. The Government shall
promptly notify the Contractor of its inten-
tion to withhold payment of any invoice or
voucher submitted.

(End of clause)

352.232–71 Cost sharing.

The policy relative to cost sharing is
set forth in 335.070.

(a) In contracts for which cost-shar-
ing has been individually negotiated,
the clause set forth in FAR 52.232–20
shall be used. Also, an article reading
substantially as follows, which in-
cludes a cost-sharing formula agreed
upon by the contracting officer and the
contractor that provides for the ratio
of cost-sharing for both the originally
established estimated cost and any in-
crease pursuant to the FAR clause,
shall be included in the contract.

COST SHARING (APR 1984)

The Contractor agrees to share in the cost
of the work hereunder to the extent of not
less than (indicate percent of the total cost
or dollar amount, etc.) and shall maintain
records of all costs so contributed, as well as
costs to be paid by the Government. Such
records shall be subject to audit. Costs con-
tributed by the Contractor shall not be
charged to the Government under any other
grant or contract (including allocation to
other grants or contracts as part of an inde-
pendent research and development program).

(End of clause)

(b) In contracts for which cost-shar-
ing will be in accordance with a pre-
viously negotiated institutional agree-
ment, the clause set forth in FAR
52.232–20 shall also be used. However,
instead of specifying a cost-sharing for-
mula, the following shall be included
as a special provision.
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COST SHARING UNDER INSTITUTIONAL
AGREEMENT (APR 1984)

This contract is subject to an Institutional
Cost-Sharing Agreement which became effec-
tive with respect to HHS research contracts
on (date), and the Contractor agrees that the
Government shall not bear the entire cost of
the work hereunder.

(End of clause)

352.232–73 Method of payment—letter
of credit.

When authorized by an individual or
blanket determination, findings, and
authorization for advance payment,
under a letter of credit, the following
clause shall be used: (See 332.406 for
further instructions regarding use of
the clause.)

METHOD OF PAYMENT—LETTER OF CREDIT
(APR 1984)

(a) The Contractor shall be paid with funds
made available under the Federal Reserve
Letter of Credit No. ll, established by
llllll Department of Health and
Human Services, against which the Contrac-
tor will withdraw funds pursuant to Federal
Reserve Letter of Credit procedures con-
tained in Treasury Department Circular 1075
(31 CFR part 205).

(b) At the request of the Contractor and
subject to the following conditions, the Gov-
ernment shall make an advance payment, or
advance payments, from time to time, to the
Contractor. No advance payment shall be
made: (1) Without the approval of the office
administering advance payments (herein-
after called the ‘‘Administering Office’’ and
designated in paragraph (g)(2)) as to the fi-
nancial necessity therefor (except in the case
of educational institutions); (2) in an amount
which, together with all advance payments
made, exceeds the contract amount; and (3)
without a properly certified invoice. The
Contractor shall (1) initiate cash drawdowns
only when actually needed for its disburse-
ments, (2) report timely the case disburse-
ments and balances as required by the Ad-
ministering Office, and (3) impose the same
standards of timing and amount upon any
subcontractors including the furnishing of
reports of cash disbursements and balances.
Failure to adhere to these material provi-
sions will be considered an event under para-
graph (f) of this clause.

(c) The funds drawn by the Contractor
against the Federal Reserve Letter of Credit
shall be only for current allowable expendi-
tures necessary for the performance of this
contract.

(d) When requested in writing by the Con-
tracting Officer, the Contractor shall repay
to the Government such part of the unliqui-

dated balance of the advance payments as
shall, in the opinion of the Contracting Offi-
cer, be in excess of the Contractor’s current
needs or in excess of the contract price.

(e) If, upon completion or termination of
this contract, all amounts obtained by the
Contractor under this letter of credit have
not been fully liquidated by authorized
charges under the contract, the balance
thereof shall be deducted from any sums oth-
erwise due to the Contractor from the Gov-
ernment, and any excess funds shall be re-
paid by the Contractor to the Government
upon demand.

(f) Upon the happening of any of the fol-
lowing events of default: (1) A finding by the
Administering Office that the Contractor (i)
has failed to observe any of the covenants,
conditions, or warranties of these provisions
or has failed to comply with any material
provisions of this contract, or (ii) has so
failed to make progress, or is in such unsat-
isfactory financial condition, as to endanger
performance of this contract, or (iii) has al-
located inventory to this contract substan-
tially exceeding reasonable requirements, or
(iv) is delinquent in payment of taxes or of
the costs of performance of this contract in
the ordinary course of business; (2) appoint-
ment of a trustee, receiver or liquidator for
all or a substantial part of the Contractor’s
property, or institution of bankruptcy, reor-
ganization, arrangement or liquidation pro-
ceedings by or against the Contractor; (3)
service of any writ of attachment, levy of
execution, or commencement of garnishment
proceedings; or (4) the commission of an act
of bankruptcy; the Government, without
limiting any rights it may otherwise have,
may, in its discretion and upon written no-
tice to the Contractor, withhold further
withdrawals under the Letter of Credit and
withhold further payments on this contract.
Payment can also be stopped for lack of sub-
mission of timely and accurate reports in ac-
cordance with contract requirements. Upon
the continuance of any such events of de-
fault for a period of thirty (30) days after
such written notice to the Contractor, the
Government may, in its discretion, and with-
out limiting any other rights which the Gov-
ernment may have, take the following addi-
tional actions as it may deem appropriate in
the circumstances:

(1) Charge interest on advance payments
outstanding during the period of any such
default at the rate established by the Sec-
retary of the Treasury pursuant to Public
Law 92–41, 80 Stat. 97 for the Renegotiation
Board;

(2) Demand immediate repayment of the
unliquidated balance of advance payments
hereunder; and/or

(3) Take possession of and, with or without
advertisement, sell at public sale at which
the Government may be purchaser, or at a
private sale, all or any part of the property
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on which the Government has a lien under
this contract, and after deducting any ex-
penses incident to such sale, apply the net
proceeds of such sale in reduction of the un-
liquidated balance of advance payments
hereunder and in reduction of any other
claims of the Government against the Con-
tractor.

(g)(1) No interest shall be charged for ad-
vance payments made hereunder, except in-
terest during a period of default as provided
in paragraph (f)(2). The Contractor shall
charge interest at the rate established by the
Secretary of the Treasury pursuant to Public
Law 92–41 85 Stat. 97 for the Renegotiation
Board on subadvances or downpayments to
subcontractors and such interest will be
credited to the account of the Government.
However, interest need not be charged on
subadvances on subcontracts with edu-
cational or research institutions provided
such subcontracts are awarded without prof-
it or fee for research, development or experi-
mental work.

(2) The office administering advance pay-
ments is designated as llllllll

(End of clause)

352.232–74 Estimated cost and fixed
fee—incrementally funded contract.

The following clause, or one reading
substantially as it, shall be included in
the Special Provisions of an incremen-
tally funded contract:

CONSIDERATION—ESTIMATED COST AND FIXED
FEE (APR 1984)

(a) It is estimated that the total cost to
the Government for full performance of this
contract will be $lll, of which the sum of
$lll represents the estimated reimburs-
able costs and $lll represents the fixed-
fee.

(b) Total funds currently available for pay-
ment and allotted to this contract are
$lll, of which $lll represents the esti-
mated reimbursable costs and $lll rep-
resents the fixed-fee. For further provisions
on funding, see the Limitation of Funds
clause.

(c) It is estimated that the amount cur-
rently allotted will cover performance of
Phase I which is scheduled to be completed
by (date) llllll.

(d) The Contracting Officer may allot addi-
tional funds to the contract without the con-
currence of the Contractor.

(End of clause)

352.232–75 Incremental funding.
The following provision shall be in-

cluded in all requests for proposals

whenever the use of incremental fund-
ing is contemplated:

INCREMENTAL FUNDING (APR 1984)

(a) Sufficient funds are not presently avail-
able to cover the total cost of the complete
multiple year project described in this solici-
tation. However, it is the Government’s in-
tention to negotiate and award a contract
using the incremental funding concepts de-
scribed in the clause entitled Limitation of
Funds. Under that clause, which will be in-
cluded in the resultant contract, initial
funds will be obligated under the contract to
cover the first year of performance. Addi-
tional funds are intended to be allotted to
the contract by contract modification, up to
and including the full estimated cost of the
contract, to accomplish the entire project.
While it is the Government’s intention to
progressively fund this contract over the en-
tire period of performance up to and includ-
ing the full estimated cost, the Government
will not be obligated to reimburse the Con-
tractor for costs incurred in excess of the
periodic allotments, nor will the Contractor
be obligated to perform in excess of the
amount allotted.

(b) The Limitation of Funds clause to be
included in the resultant contract shall su-
persede the Limitation of Cost clause found
in the General Provisions.

(End of provision)

352.233–70 Litigation and claims.
Insert the following clause in all so-

licitations and resultant cost-reim-
bursement contracts:

LITIGATION AND CLAIMS (APR 1984)

The Contractor shall give the Contracting
Officer immediate notice in writing of (a)
any action, including any proceeding before
an administrative agency, filed against the
Contractor arising out of the performance of
this contract, including, but not limited to
the performance of any subcontract here-
under; and (b) any claim against the Con-
tractor the cost and expense of which is al-
lowable under the clause entitled ‘‘Allowable
Cost and Payment.’’ Except as otherwise di-
rected by the Contracting Officer, the Con-
tractor shall furnish immediately to the
Contracting Officer copies of all pertinent
papers received by the Contractor with re-
spect to such action or claim. To the extent
not in conflict with any applicable policy of
insurance, the Contractor may, with the
Contracting Officer’s approval, settle any
such action or claim. If required by the Con-
tracting Officer, the Contractor shall (a) ef-
fect an assignment and subrogation in favor
of the Government of all the Contractor’s
rights and claims (except those against the
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Government) arising out of any such action
or claim against the Contractors; and (b) au-
thorize representatives of the Government to
settle or defend any such action or claim and
to represent the Contractor in, or to take
charge of, any action. If the settlement or
defense of an action or claim is undertaken
by the Government, the Contractor shall fur-
nish all reasonable assistance in effecting a
settlement or asserting a defense. Where an
action against the Contractor is not covered
by a policy of insurance, the Contractor
shall, with the approval of the Contracting
Officer, proceed with the defense of the ac-
tion in good faith. The Government shall not
be liable for the expense of defending any ac-
tion or for any costs resulting from the loss
thereof to the extent that the Contractor
would have been compensated by insurance
which was required by law or regulation or
by written direction of the Contracting Offi-
cer, but which the Contractor failed to se-
cure through its own fault or negligence.

In any event, unless otherwise expressly
provided in this contract, the Contractor
shall not be reimbursed or indemnified by
the Government for any liability loss, cost
or expense, which the Contractor may incur
or be subject to by reason of any loss, injury,
or damage, to the person or to real or per-
sonal property of any third parties as may
accrue during, or arise from, the perform-
ance of this contract.

(End of clause)

352.237–70 Consulting services report-
ing.

The contracting officer shall include
the following clause in every contract
for consulting services, as defined in
the General Administration Manual
Chapter 8–15 and as required by 337.270.

CONSULTING SERVICES REPORTING (APR 1984)

The Contractor shall set forth on the cover
of every report submitted pursuant to this
contract the following information: (a) Name
and business address of the Contractor; (b)
Contract number; (c) Contract dollar
amount; (d) Whether the contract was com-
petitively or noncompetitively awarded; (e)
Name of the Department’s project officer and
complete office identification and address;
and (f) Names of the managerial and profes-
sional personnel responsible for the content
and preparation of the report.

(End of clause)

352.242–71 Final decisions on audit
findings.

Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts.

FINAL DECISIONS ON AUDIT FINDINGS (APR
1984)

For the purpose of issuing final decisions
under the Disputes clause of this contract
concerning monetary audit findings, the
Contracting Officer shall be that person with
ultimate responsibility for making that deci-
sion in accordance with Chapter 1–105, Reso-
lution of Audit Findings, of the Depart-
ment’s Grants Administration Manual.

(End of clause)

352.242–72—352.242–79 [Reserved]

352.249–14 Excusable delays.

Insert the following clause in all so-
licitations and resultant contracts
other than purchase orders which do
not have either a default or excusable
delays clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except with respect to failures of sub-
contractors, the Contractor shall not be con-
sidered to have failed in performance of this
contract if such failure arises out of causes
beyond the control and without the fault or
negligence of the Contractor.

(b) Such causes may include, but are not
restricted to, acts of God or of the public
enemy, acts of the Government in either its
sovereign or contractual capacity, fires,
floods, epidemics, quarantine restrictions,
strikes, freight embargoes, and unusually se-
vere weather, but in every case the failure to
perform must be beyond the control and
without the fault or negligence of the Con-
tractor. If the failure to perform is caused by
the failure of a subcontractor to perform,
and if such failure arises out of causes be-
yond the control of both the Contractor and
subcontractor, and without the fault or neg-
ligence of either of them, the Contractor
shall not be deemed to have failed in per-
formance of the contract, unless: (1) The sup-
plies or services to be furnished by the sub-
contractor were obtainable from other
sources, (2) The Contracting Officer shall
have ordered the Contractor in writing to
procure such supplies or services from such
other sources, and (3) The Contractor shall
have failed to comply reasonably with such
order. Upon request of the Contractor, the
Contracting Officer shall ascertain the facts
and extent of such failure and, if he/she shall
determine that any failure to perform was
occasioned by any one or more of the said
causes, the delivery schedule shall be revised
accordingly, subject to the rights of the Gov-
ernment under the termination clause here-
of. (As used in this clause, the terms ‘‘sub-
contractor’’ and ‘‘subcontractors’’ mean sub-
contractor(s) at any tier.)
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(End of clause)

352.270–1 Accessibility of meetings,
conferences, and seminars to per-
sons with disabilities.

The following clause is to be used in
accordance with 370.102:

ACCESSIBILITY OF MEETINGS, CONFERENCES,
AND SEMINARS TO PERSONS WITH DISABIL-
ITIES (APR 1984)

The Contractor agrees as follows:
(a) Planning. The Contractor will develop a

plan to assure that any meeting, conference,
or seminar held pursuant to this contract
will meet or exceed the minimum accessibil-
ity standards set forth below. This plan shall
include a provision for ascertaining the num-
ber and types of disabled individuals plan-
ning to attend the meeting, conference, or
seminar. The plan shall be submitted to the
project officer for approval prior to initiat-
ing action. (A consolidated or master plan
for contracts requiring numerous meetings,
conferences, or seminars may be submitted
in lieu of separate plans.)

(b) Facilities. Any facility to be utilized for
meetings, conferences, or seminars in per-
formance of this contract shall be accessible
to persons with disabilities. The Contractor
shall determine, by an on-site inspection if
necessary, that the following minimum ac-
cessibility requirements are met, or suitable
modifications are made to meet these re-
quirements, before the meeting:

(1) Parking. (i) Where parking is available
on or adjacent to the site, one 12′ wide space
must be set aside for the care of each mobil-
ity impaired attendee. The space need not be
permanently striped but may be temporarily
marked by signs, ropes, or other means satis-
factory to carry out this provision.

(ii) Where parking is not available on or
adjacent to the site, valet parking or other
alternative means to assist a person who has
a mobility impairment may be used. Alter-
nate means must be satisfactory in the judg-
ment of the Government project officer.

(2) Entrances. (i) ‘‘Entrances’’ shall include
at least one accessible entrance from the
street/sidewalk level, and at least one acces-
sible entrance from any available parking fa-
cility.

(ii) The entrance shall be level or acces-
sible by ramp with an incline that allows
independent negotiation by a person in a
wheelchair. In general, the slope of the in-
cline shall be no more than 1′′ rise per foot of
ramp length (1:12).

(iii) Entrance doorways shall be at least
30′′ in clear width and capable of operation
by persons with disabilities. Revolving doors,
regardless of foldback capability, will not
meet this requirement.

(3) Meeting Rooms. (i) Meeting room access
from the main entrance area must be level or

at an independently negotiable incline (ap-
proximately 1:12) and/or served by elevators
from the main entrance level. All elevators
shall be capable of accommodating a wheel-
chair 29′′ wide by 45′′ long.

(ii) Meeting rooms shall be on one level or,
if on different levels, capable of being
reached by elevators or by ramps that can be
independently negotiated by a person in a
wheelchair. Doorways to all meeting rooms
shall be at least 30′′ in clear width.

(iii) The interior of the meeting room shall
be on one level or ramped so as to be inde-
pendently negotiable for a person in a wheel-
chair.

(iv) Stages, speaker platforms, etc. which
are to be used by persons in wheelchairs
must be accessible by ramps or lifts. When
used, the ramps may not necessarily be inde-
pendently negotiable if space does not per-
mit. However, any slope over 1:12 must be ap-
proved by the project officer. Each case is to
be judged on its own merits.

(v) If a meeting room with fixed seating is
utilized, seating arrangements for persons in
wheelchairs shall be made so that these per-
sons are incorporated into the group rather
than isolated on the perimeter of the group.

(4) Restrooms. (i) Restrooms shall have level
access, signs indicating accessibility, and
doorways at least 30′′ in clear width.

(ii) Sufficient turning space within rest-
rooms shall be provided for independent use
by a person in a wheelchair 29′′ wide by 45′′
long. A space 60′′ by 60′′ or 63′′ by 56′′ of unob-
structed floor space as measured 12′′ above
the floor is acceptable by standard; other
layouts will be accepted if it can be dem-
onstrated that they are usable as indicated.

(iii) There will be a restroom for each sex
or a unisex restroom with at least one toilet
stall capable of accommodating a wheelchair
29′′ wide by 45′′ long (by standard, the mini-
mum is 3′–0′′ by 4′–8′′) with outswinging doors
or privacy curtains. Wall mounted grab bars
are required.

(iv) When separate restrooms have been set
up for mobility impaired persons, they shall
be located adjacent to the regular restrooms
and shall be fully accessible.

(5) Eating Facilities. (i) Eating facilities in
the meeting facility must be accessible
under the same general guidelines as are ap-
plied to meeting rooms.

(ii) If the eating facility is a cafeteria, the
food service area (cafeteria line) must allow
sufficient room for independent wheelchair
movement and accessibility to food for per-
sons in wheelchairs, and cafeteria staff shall
be available to assist disabled persons.

(6) Overnight Facilities. If overnight accom-
modations are required:

(i) Sufficient accessible guest rooms to ac-
commodate each attendee who is disabled
shall be located in the facility where the
meeting, conference, or seminar is held, or in
a facility housing the attendees which is
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conveniently located nearby, whichever is
satisfactory to the project officer.

(ii) Overnight facilities shall provide for
the same minimum accessiblity require-
ments as the facility utilized for the meet-
ing, conference, or seminar. In addition,
guest room access from the main entrance
area shall be level, ramped at an independ-
ently negotiable incline (1:12), and/or served
by elevators capable of accommodating a
wheelchair 29′′ wide by 45′′ long.

(iii) Doorways to guest rooms, including
the doorway to the bathroom, shall be at
least 30′′ in clear width.

(iv) Bathrooms shall have wall mounted
grab bars at the tub and water closet.

(v) Guest rooms for persons with a disabil-
ity shall be provided at the same rate as a
guest room for other attendees.

(7) Water Fountains. Water fountains shall
be accessible to disabled persons, or have cup
dispensers for use by persons in wheelchairs.

(c) Provisions of Services for Sensory Impaired
Attendees. (1) The Contractor, in planning the
meeting, conference, or seminar, shall in-
clude in all announcements and other mate-
rials pertaining to the meeting, conference,
or seminar a notice indicating that services
will be made available to sensory impaired
persons attending the meeting, if requested
within five (5) days of the date of the meet-
ing, conference, or seminar. The announce-
ment(s) and other material(s) shall indicate
that sensory impaired persons may contact a
specific person(s), at a specific address and
phone number(s), to make their service re-
quirements known. The phone number(s)
shall include a teletype number for the hear-
ing impaired.

(2) The Contractor shall provide, at no cost
to the individual, those services required by
persons with sensory impairments to insure
their complete participation in the meeting,
conference, or seminar.

(3) As a minimum, when requested in ad-
vance, the Contractor shall provide the fol-
lowing services:

(i) For hearing impaired persons, qualified
interpreters. Provisions will also be made for
volume controlled phone lines and, if nec-
essary, transportation to local teletype
equipment to enable hearing impaired indi-
viduals to receive and send meeting related
calls. If local teletype equipment is not
available, the Contractor shall provide on
site teletype equipment. Also, the meeting
rooms will be adequately illuminated so
signing by interpreters can be easily seen.

(ii) For vision impaired persons, readers
and/or cassette materials, as necessary, to
enable full participation. Also, meeting
rooms will be adequately illuminated.

(iii) Agenda and other conference mate-
rial(s) shall be translated into a usable form
for the visually and hearing impaired. Read-
ers, braille translations, and/or tape record-
ings are all acceptable. These materials shall

be available to sensory impaired individuals
upon their arrival.

(4) The Contractor is responsible for mak-
ing every effort to ascertain the number of
sensory impaired individuals who plan to at-
tend the meeting, conference, or seminar.
However, if it can be determined that there
will be no sensory impaired person (deaf and/
or blind) in attendance, the provision of
those services under paragraph (c) for the
nonrepresented group, or groups, is not re-
quired.

(End of clause)

352.270–2 Indian preference.
The following clause shall be used as

prescribed in 370.202(a):

INDIAN PREFERENCE (APR 1984)

(a) The Contractor agrees to give pref-
erence in employment opportunities under
this contract to Indians who can perform re-
quired work, regardless of age (subject to ex-
isting laws and regulations), sex, religion, or
tribal affiliation. To the extent feasible and
consistent with the efficient performance of
this contract, the Contractor further agrees
to give preference in employment and train-
ing opportunities under this contract to In-
dians who are not fully qualified to perform
regardless of age (subject to existing laws
and regulations), sex, religion, or tribal af-
filiation. The Contractor also agrees to give
preference to Indian organizations and In-
dian-owned economic enterprises in the
awarding of any subcontracts to the extent
feasible and consistent with the efficient
performance of this contract. The Contractor
shall maintain statistical records as are nec-
essary to indicate compliance with this para-
graph.

(b) In connection with the Indian employ-
ment preference requirements of this clause,
the Contractor shall provide opportunities
for training incident to such employment.
Such training shall include on-the-job, class-
room or apprenticeship training which is de-
signed to increase the vocational effective-
ness of an Indian employee.

(c) If the Contractor is unable to fill its
employment and training opportunities after
giving full consideration to Indians as re-
quired by this clause, those needs may be
satisfied by selection of persons other than
Indians in accordance with the clause of this
contract entitled ‘‘Equal Opportunity.’’

(d) If no Indian organizations or Indian-
owned economic enterprises are available
under reasonable terms and conditions, in-
cluding price, for awarding of subcontracts
in connection with the work performed
under this contract, the Contractor agrees to
comply with the provisions of this contract
involving utilization of small business con-
cerns, small business concerns owned and
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controlled by socially and economically dis-
advantaged individuals, or labor surplus area
concerns.

(e) As used in this clause:
(1) ‘‘Indian’’ means a person who is a mem-

ber of an Indian Tribe. If the contractor has
reason to doubt that a person seeking em-
ployment preference is an Indian, the Con-
tractor shall grant the preference but shall
require the individual to provide evidence
within thirty (30) days from the Tribe con-
cerned that the person is a member of that
Tribe.

(2) ‘‘Indian Tribe’’ means an Indian Tribe,
pueblo, band, nation, or other organized
group or community, including any Alaska
Native village or regional or village corpora-
tion as defined in or established pursuant to
the Alaska Native Claims Settlement Act (85
Stat. 688; 43 U.S.C. 1601) which is recognized
as eligible for the special programs and serv-
ices provided by the United States to Indians
because of their status as Indians.

(3) ‘‘Indian organization’’ means the gov-
erning body of any Indian Tribe or entity es-
tablished or recognized by such governing
body in accordance with the Indian Financ-
ing Act of 1974 (88 Stat. 77; 25 U.S.C. 1451);
and

(4) ‘‘Indian-owned economic enterprise’’
means any Indian-owned commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that such Indian ownership shall constitute
not less than 51 percent of the enterprise,
and that ownership shall encompass active
operation and control of the enterprise.

(f) The Contractor agrees to include the
provisions of this clause, including this para-
graph (f), in each subcontract awarded at
any tier under this contract.

(g) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.

(End of clause)

352.270–3 Indian preference program.
The following clause shall be used as

prescribed in 370.202(b):

INDIAN PREFERENCE PROGRAM (APR 1984)

(a) In addition to the requirements of the
clause of this contract entitled ‘‘Indian Pref-
erence,’’ the Contractor agrees to establish
and conduct an Indian preference program
which will expand opportunities for Indians
to receive perference for employment and
training in connection with the work to be
performed under this contract, and which
will expand the opportunities for Indian or-
ganizations and Indian-owned economic en-
terprises to receive a preference in the

awarding of subcontracts. In this connection,
the Contractor shall:

(1) Designate a liaison officer who will (i)
Maintain liaison with the Government and
the Tribe(s) on Indian perference matters;
(ii) Supervise compliance with the provisions
of this clause; and (iii) Administer the Con-
tractor’s Indian perference program.

(2) Advise its recruitment sources in writ-
ing and include a statement in all advertise-
ments for employment that Indian appli-
cants will be given preference in employ-
ment and training incident to such employ-
ment.

(3) Not more than twenty (20) calendar
days after award of the contract, post a writ-
ten notice in the Tribal office of any reserva-
tions on which or near where the work under
this contract is to be performed that sets
forth the Contractor’s employment needs
and related training opportunities. The no-
tice shall include the approximate numbers
and types of employees needed; the approxi-
mate dates of employment; the experience or
special skills required for employment, if
any; training opportunities available; and
other pertinent information necessary to ad-
vise prospective employees of any other em-
ployment requirements. The Contractor
shall also request the Tribe(s) on or near
whose reservation(s) the work is to be per-
formed to provide assistance to the Contrac-
tor in filling its employment needs and
training opportunities. The Contracting Offi-
cer will advise the Contractor of the name,
location, and phone number of the Tribal of-
ficials to contact in regard to the posting of
notices and requests for Tribal assistance.

(4) Establish and conduct a subcontracting
program which gives preference to Indian or-
ganizations and Indian-owned economic en-
terprises as subcontractors and suppliers
under this contract. The Contractor shall
give public notice of existing subcontracting
opportunities and, to the extent feasible and
consistent with the efficient performance of
this contract, shall solicit bids or proposals
only from Indian organizations or Indian-
owned economic enterprises. The Contractor
shall request assistance and information on
Indian firms qualified as suppliers or sub-
contractors from the Tribe(s) on or near
whose reservation(s) the work under the con-
tract is to be performed. The Contracting Of-
ficer will advise the contractor of the name,
location, and phone number of the Tribal of-
ficials to be contacted in regard to the re-
quest for assistance and information. Public
notices and solicitations for existing sub-
contracting opportunities shall provide an
equitable opportunity for Indian firms to
submit bids or proposals by including:

(i) A clear description of the supplies or
services required, including quantities, spec-
ifications, and delivery schedules which fa-
cilitate the participation of Indian firms; (ii)
A statement indicating that preference will
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be given to Indian organizations and Indian-
owned economic enterprises in accordance
with section 7(b) of Public Law 93–638 (88
Stat. 2205; 25 U.S.C. 450e(b)); (iii) Definitions
for the terms ‘‘Indian organization’’ and ‘‘In-
dian-owned economic enterprise’’ as pre-
scribed under the ‘‘Indian Preference’’ clause
of this contract; (iv) A representation to be
completed by the bidder or offeror that it is
an Indian organization or ‘‘Indian-owned
economic enterprise; and (v) A closing date
for receipt of bids or proposals which pro-
vides sufficient time for preparation and sub-
mission of a bid or proposal. If after solicit-
ing bids or proposals from Indian
orgnizations and Indian-owned economic en-
terprises, no responsive bid or acceptable
proposal is received, the Contractor shall
comply with the requirements of paragraph
(d) of the ‘‘Indian Preference’’ clause of this
contract. If one or more responsive bids or
acceptable proposals are received, award
shall be made to the low responsible bidder
or acceptable offeror if the price is deter-
mined to be reasonable. If the low responsive
bid or acceptable proposal is determined to
be unreasonable as to price, the Contractor
shall attempt to negotiate a reasonable price
and award a subcontract. If a reasonable
price cannot be agreed upon, the Contractor
shall comply with the requirements of para-
graph (d) of the ‘‘Indian Preference’’ clause
of this contract. (5) Maintain written records
under this contract which indicate: (i) The
numbers of Indians seeking employment for
each employment position available under
this contract; (ii) the number and types of
positions filled by Indians and non-Indians,
and the total number of Indians employed
under this contract; (iii) For those positions
where there are both Indian and non-Indian
applicants, and a non-Indian is selected for
employment, the reason(s) why the Indian
applicant was not selected; (iv) Actions
taken to give preference to Indian organiza-
tions and Indian-owned economic enterprises
for subcontracting opportunities which exist
under this contract; (v) Reasons why pref-
erence was not given to Indian firms as
subcontracators or suppliers for each re-
quirement where it was determined by the
Contractor that such preference would not
be consistent with the efficient performance
of the contract; and (vi) The number of In-
dian organizations and Indian-owned eco-
nomic enterprises contacted, and the number
receiving subcontract awards under this con-
tract.

(6) Submit to the Contracting Officer for
approval a quarterly report which summa-
rizes the Contractor’s Indian preference pro-
gram and indicates the number and types of
available positions filled by Indians and non-
Indians, and the dollar amounts of all sub-
contracts awarded to Indian organizations
and Indian-owned economic enterprises, and
to all other firms.

(7) Maintain records pursuant to this
clause and keep them available for review by
the Government until expiration of one (1)
year after final payment under this contract,
or for such longer period as may be required
by any other clause of this contract or by ap-
plicable law or regulation.

(b) For purposes of this clause, the follow-
ing definitions of terms shall apply:

(1) The terms ‘‘Indian,’’ ‘‘Indian Tribe,’’
‘‘Indian Organization,’’ and ‘‘Indian-owned
economic enterprise’’ are defined in the
clause of this contract entitled ‘‘Indian Pref-
erence.’’

(2) ‘‘Indian reservation’’ includes Indian
reservations, public domain Indian Allot-
ments, former Indian reservations in Okla-
homa, and land held by incorporated Native
groups, regional corporations, and village
corporations under the provisions of the
Alaska Native Claims Settlement Act (85
Stat. 688; 43 U.S.C. 1601 et seq.)

(3) ‘‘On or near an Indian Reservation’’
means on a reservation or reservations or
within that area surrounding an Indian res-
ervation(s) where a person seeking employ-
ment could reasonably be expected to com-
mute to and from in the course of a workday.

(c) Nothing in the requirements of this
clause shall be interpreted to preclude In-
dian Tribes from independently developing
and enforcing their own Indian preference re-
quirements. Such requirements must not
conflict with any Federal statutory or regu-
latory requirement dealing with the award
and administration of contracts.

(d) The Contractor agrees to include the
provisions of this clause, including this para-
graph (d), in each subcontract awarded at
any tier under this contract and to notify
the Contracting Officer of such subcontracts.

(e) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.

(End of clause)

352.270–4 Pricing of adjustments.
Insert the following clause in all so-

licitations and resultant fixed-priced
contracts other than purchase orders.

PRICING OF ADJUSTMENTS (APR 1984)

When costs are a factor in determination
of a contract price adjustment pursuant to
the ‘‘Changes’’ clause or any provision of
this contract, such costs shall be determined
in accordance with the applicable cost prin-
ciples and procedures set forth below:

Principles Types of orga-
nizations

(a) Subpart 31.2 of the Federal Acquisition
Regulation.

Commercial.
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Principles Types of orga-
nizations

(b) Subpart 31.3 of the Federal Acquisition
Regulation.

Education.

(c) Subpart 31.6 of the Federal Acquisition
Regulation.

State or local
govern-
ments.

(d) 45 CFR Part 74 Appendix E .................... Hospitals.
(e) Subpart 31.7 of the Federal Acquisition

Regulation.
Other non-

profit institu-
tions.

(End of clause)

[49 FR 14031, Apr. 9, 1984, as amended at 50
FR 38005, Sept. 19, 1985]

352.270–5 Key personnel.
Insert the following clause in all so-

licitations and resultant cost-reim-
bursement contracts.

KEY PERSONNEL (APR 1984)

The personnel specified in this contract are
considered to be essential to the work being
performed hereunder. Prior to diverting any
of the specified individuals to other pro-
grams, the Contractor shall notify the Con-
tracting Officer reasonably in advance and
shall submit justification (including pro-
posed substitutions) in sufficient detail to
permit evaluation of the impact on the pro-
gram. No diversion shall be made by the Con-
tractor without the written consent of the
Contracting Officer; Provided, that the Con-
tracting Officer may ratify in writing such
diversion and such ratification shall con-
stitute the consent of the Contracting Offi-
cer required by the clause. The contract may
be amended from time to time during the
course of the contract to either add or delete
personnel, as appropriate.

(End of clause)

352.270–6 Publication and publicity.
Insert the following clause in all so-

licitations and resultant contracts.

PUBLICATIONS AND PUBLICITY (JUL 1991)

(a) Unless otherwise specified in this con-
tract, the Contractor is encouraged to pub-
lish the results of its work under this con-
tract. A copy of each article submitted by
the Contractor for publication shall be
promptly sent to the Project Officer. The
Contractor shall also inform the Project Of-
ficer when the article or other publication is
published, and furnish a copy of it as finally
published.

(b) The Contractor shall include in any
publication resulting from work performed

under this contract a disclaimer reading as
follows:

The content of this publication does not
necessarily reflect the views or policies of
the Department of Health and Human Serv-
ices, nor does mention of trade names, com-
mercial products, or organizations imply en-
dorsement by the U.S. Government.

(End of clause)

[56 FR 33882, July 24, 1991, as amended at 56
FR 57602, Nov. 13, 1991]

352.270–7 Paperwork Reduction Act.

Insert the following clause in all so-
licitations and contracts.

PAPERWORK REDUCTION ACT (APR 1984)

(a) In the event that it subsequently be-
comes a contractual requirement to collect
or record information calling either for an-
swers to identical questions from 10 or more
persons other than Federal employees, or in-
formation from Federal employees which is
outside the scope of their employment, for
use by the Federal government or disclosure
to third parties, the Paperwork Reduction
Act of 1980 (Pub. L. 96–511) shall apply to this
contract. No plan, questionnaire, interview
guide or other similar device for collecting
information (whether repetitive or single-
time) may be used without first obtaining
clearance from the Assistant Secretary for
Management and Budget (ASMB) within the
Department of Health and Human Services
(HHS) and the Office of Management and
Budget (OMB). Contractors and Project Offi-
cers should be guided by the provisions of 5
CFR part 1320, Controlling Paperwork Bur-
dens on the Public, and seek the advice of
the HHS operating division or Office of the
Secretary Reports Clearance Officer to de-
termine the procedures for acquiring ASMB
and OMB clearance.

(b) The Contractor shall obtain the re-
quired ASMB and OMB clearance through
the Project Officer before expending any
funds or making public contacts for the col-
lection of data. The authority to expend
funds and proceed with the collection of in-
formation shall be in writing by the Con-
tracting Officer. The Contractor must plan
at least 120 days for ASMB and OMB clear-
ance. Excessive delay caused by the Govern-
ment which arises out of causes beyond the
control and without the fault or negligence
of the Contractor will be considered in ac-
cordance with the Excusable Delays or De-
fault clause of this contract.
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(End of clause)

PART 353—FORMS

Subpart 353.3—Illustrations of Forms

Sec.
353.370–393 Form HHS 393, Purchase/Service/

Stock Requisition.

353.370–674 Form HHS 674, Structured Ap-
proach Profit/Fee Objective.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 353.3—Illustrations of
Forms
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353.370–393 Form HHS 393, Purchase/Service/Stock Requisition.

[51 FR 44295, Dec. 9, 1986]
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353.370–674 Form HHS 674, Structured Approach Profit/Fee Objective.

[49 FR 14047, Apr. 9, 1984]
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SUBCHAPTER T—HHS SUPPLEMENTATIONS

PART 370—SPECIAL PROGRAMS
AFFECTING ACQUISITION

Subpart 370.1—Accessibility of Meetings,
Conferences, and Seminars to Persons
With Disabilities

Sec.
370.101 Policy.
370.102 Responsibilities.

Subpart 370.2—Indian Preference in Em-
ployment, Training, and Subcontract-
ing Opportunities

370.201 Statutory requirements.
370.202 Applicability.
370.203 Definitions.
370.204 Compliance enforcement.
370.205 Tribal preference requirements.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14048, Apr. 9, 1984, unless
otherwise noted.

Subpart 370.1—Accessibility of
Meetings, Conferences, and
Seminars to Persons With
Disabilities

370.101 Policy.
(a) It is the policy of HHS that all

meetings, conferences, and seminars be
accessible to individuals with disabil-
ities. For the purposes of this policy,
accessibility is defined as both physical
access to meeting, conference, and
seminar sites, and aids and services to
enable individuals with sensory disabil-
ities to fully participate in meetings,
conferences, and seminars.

(b) In regard to acquisition, the pol-
icy is applicable to all contracts where
the statement of work requires the
contractor to conduct meetings, con-
ferences, or seminars that are open to
the public or involve HHS personnel,
but not to ad hoc meetings that may be
necessary or incidental to contract per-
formance.

370.102 Responsibilities.
(a) The contracting officer shall in-

clude the clause in 352.270–1 in every
solicitation and resulting contract
when the statement of work requires
the contractor to conduct meetings,

conferences, or seminars in accordance
with 370.101(b).

(b) The project officer shall be re-
sponsible for obtaining, reviewing, and
approving the contractor’s plan, which
is to be submitted in response to para-
graph (a) of the contract clause in
352.270–1. A consolidated or master plan
for contracts requiring numerous meet-
ings, conferences, or seminars will be
acceptable. The project officer, prior to
approving the plan, shall consult with
the Office of Engineering Services serv-
ing the region where the meeting, con-
ference, or seminar is to be held, to as-
sure that the contractor’s plan meets
the accessibility requirements of the
contract clause. The Office of Engi-
neering Services shall make a deter-
mination on the adequacy of the con-
tractor’s plan, and notify the project
officer, in writing, within ten (10)
working days of receiving the request
from the project officer.

[49 FR 14048, Apr. 9, 1984, as amended at 50
FR 23135, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

Subpart 370.2—Indian Preference
in Employment, Training, and
Subcontracting Opportunities

370.201 Statutory requirements.

Section 7(b) of the Indian Self-Deter-
mination and Education Assistance
Act, Public Law 93–638, 88 Stat. 2205; 25
U.S.C. 450e(b) requires:

Any contract, subcontract, grant, or
subgrant pursuant to this Act, the Act of
April 16, 1934 (48 Stat. 596), as amended, or
any other Act authorizing Federal contracts
with or grants to Indian organizations or for
the benefit of Indians, shall require that to
the greatest extent feasible—

(1) Preferences and opportunities for train-
ing and employment in connection with the
administration of such contracts or grants
shall be given to Indians; and

(2) Preference in the award of subcontracts
and subgrants in connection with the admin-
istration of such contracts or grants shall be
given to Indian organizations and to Indian-
owned economic enterprises as defined in
section 3 of the Indian Financing Act of 1974
(88 Stat. 77).
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370.202 Applicability.

The Indian Preference clause set
forth in 352.270–2 and the Indian Pref-
erence Program clause set forth in
352.270–3 have been developed to imple-
ment section 7(b) of Public Law 93–638
for all activities of the Department.
The clauses shall be used by any af-
fected departmental contracting activ-
ity as follows, except solicitations
issued and contracts awarded pursuant
to Title I of Public Law 93–638 (25
U.S.C. 450 et seq.) are exempted:

(a) The Indian Preference clause
(352.270–2) shall be included in each so-
licitation and resultant contract, re-
gardless of dollar amount:

(1) When the contract is to be award-
ed pursuant to an act specifically au-
thorizing contracts with Indian organi-
zations; or

(2) Where the work to be performed
under the contract is specifically for
the benefit of Indians and is in addition
to any incidental benefits which might
otherwise accrue to the general public.

(b) The Indian Preference Program
clause (352.270–3) shall be included in
each solicitation and resultant con-
tract when:

(1) The dollar amount of the acquisi-
tion is expected to equal or exceed
$50,000 for nonconstruction work or
$100,000 for construction work;

(2) The Indian Preference clause is to
be included in the solicitation and re-
sultant contract; and

(3) The determination is made, prior
to solicitation that the work to be per-
formed under the resultant contract
will take place in whole or in substan-
tial part on or near an Indian reserva-
tion(s). In addition, the Indian Pref-
erence Program clause may be included
in any solicitation and resultant con-
tract below the $50,000 or $100,000 level
for nonconstruction or construction
contracts, respectively, but which meet
the requirements of paragraphs (b) (2)
and (3) of this section, and, in the opin-
ion of the contracting activity, offer
substantial opportunities for Indian
employment, training, and sub-
contracting.

370.203 Definitions.

For purposes of this Subpart 370.2,
the following definitions shall apply:

(a) Indian means a person who is a
member of an Indian Tribe. If the con-
tractor has reason to doubt that a per-
son seeking employment preference is
an Indian, the contractor shall grant
the preference but shall require the in-
dividual to provide evidence within
thirty (30) days from the Tribe con-
cerned that the person is a member of
that Tribe.

(b) Indian Tribe means an Indian
Tribe, pueblo, band, nation, or other
organized group or community, includ-
ing any Alaska Native village or re-
gional or village corporation or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (85 Stat. 688; 43 U.S.C.
1601) which is recognized as eligible for
the special programs and services pro-
vided by the United States to Indians
because of their status as Indians.

(c) Indian organization means the gov-
erning body of any Indian Tribe or en-
tity established or recognized by such
governing body in accordance with the
Indian Financing Act of 1974 (88 Stat.
77; 25 U.S.C. 1451).

(d) Indian-owned economic enterprise
means any Indian-owned commercial,
industrial, or business activity estab-
lished or organized for the purpose of
profit, provided that such Indian own-
ership shall constitute not less than 51
percent of the enterprise, and that
ownership shall encompass active oper-
ation and control.

(e) Indian reservation includes Indian
reservations, public domain Indian al-
lotments, former Indian reservations in
Oklahoma, and land held by incor-
porated Native groups, regional cor-
porations, and village corporations
under the provisions of the Alaska Na-
tive Claims Settlement Act (85 Stat.
688; 43 U.S.C. 1601 et seq.).

(f) On or near an Indian Reservation
means on a reservation or reservations
or within that area surrounding an In-
dian reservation(s) where a person
seeking employment could reasonably
be expected to commute to and from in
the course of a work day.

370.204 Compliance enforcement.
(a) The concerned contracting activ-

ity shall be responsible for conducting
periodic reviews to insure contractor
compliance with the requirements of
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the clauses set forth in 352.270–2 and
352.270–3. These reviews may be con-
ducted with the assistance of the In-
dian Tribe(s) concerned.

(b) Complaints of noncompliance
with the requirements of the clauses
set forth in 352.270–2 and 352.270–3 which
are filed in writing with the contract-
ing activity shall be promptly inves-
tigated and resolved by the contracting
officer.

370.205 Tribal preference require-
ments.

(a) Where the work under a contract
is to be performed on an Indian res-
ervation, the contracting activity may
supplement the clause set forth in
352.270–3 by adding specific Indian pref-
erence requirements of the Tribe on
whose reservation the work is to be
performed. The supplemental require-
ments shall be jointly developed for
the contract by the contracting activ-
ity and the Tribe. Supplemental pref-
erence requirements must represent a
further implementation of the require-

ments of section 7(b) of Public Law 93–
638 and must be approved by the af-
fected program director and approved
for legal sufficiency by the Business
and Administrative Law Division, OGC,
or a regional attorney before being
added to a solicitation and resultant
contract. Any supplemental preference
requirements to be added to the clause
in 352.270–3 shall be included in the so-
licitation and clearly identified in
order to ensure uniform understanding
of the additional requirements by all
prospective bidders or offerors.

(b) Nothing in these regulations shall
be interpreted to preclude Tribes from
independently developing and enforc-
ing their own tribal preference require-
ments. Such independently developed
tribal preference requirements shall
not, except as provided in paragraph (a)
above, become a requirement in con-
tracts covered under this Subpart 370.2,
and must not conflict with any Federal
statutory or regulatory requirement
concerning the award and administra-
tion of contracts.

ATTACHMENT I TO CHAPTER 3—SINGLE LETTER OF CREDIT RECIPIENTS AND CENTRAL POINT
ADDRESSES

State Organization and payee No. Recipient CRS–EIN 1 Letter of
credit

Alabama ........ University of Alabama Medical Center, 1–
636005396–A4.

1–636001138–A2, 1–636001138–A3, 1–
636001138–A4, 1–636001138–A5,.

750080110

Director, Office of Grants and Contracts Ac-
counting, University of Alabama, University
Station, Birmingham, Alabama 35296.

1–636001138–B1, 1–636005396–A3 1–
636005396–A4, 1–636005396–A5, 1–
636005396–A6, 1–636005396–A7, 1–
636005396–A8.

..................

University of Alabama, 1–636001138–A1 .......... 1–636001138–A1, 1–636001138–A6 ................. 75080115
Comptroller, University of Alabama, P.O. Box

M, University, Alabama.
1–636001138–A7, 1–636001138–A8, 1–

636001138–A9, 1–636001138–B2, 1–
636001138–B3, 1–636001138–B4.

..................

Southern Research, Institute, 1–630288868–A2 1–630288868–A1, 1–630288868–A2 ................. 75083532
Financial Officer, Southern Research Institute,

2000 9th Avenue, South, Birmingham, Ala-
bama 35205.

............................................................................. ..................

Alaska ............ State of Alaska, 1–900001517–A1 .................... 1–000700389–A1, 1–926001185–A2, 1–
926001185–A3.

75080021

Director, Division of Finance, Department of
Administration, Pouch C, Juneau, Alaska
99801.

1–926001185–A4, 1–926001185–A5, 1–
926001185–A7, 1–926001185–B1, 1–
926001185–B2, 1–926001185–B3, 1–
926001185–B6, 1–926001185–B7, 1–
926001185–B8, 1–926001185–B9, 1–
926001185–C1, 1–926001185–C2.

..................

Arizona.
State of Arizona, 1–866004791–B7 ................... 1–866004791–A1, 1–866004791–A2, 1–

866004791–A3,
75080628
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State Treasurer’s Office, State Capitol, Phoe-
nix, Arizona, 85007.

1–866004791–A4, 1–866004791–A5, 1–
866004791–A6, 1–866004791–A7, 1–
866004791–A8, 1–866004791–A9, 1–
866004791–B2, 1–866004791–B3, 1–
866004791–B7, 1–866004791–B8, 1–
866004791–C2, 1–866004791–C5, 1–
866004791–C7, 1–866004791–C8, 1–
866004791–C9, 1–866004791–D1, 1–
866004791–D2, 1–866004791–D3, 1–
866004791–D5, 1–866004791–D6, 1–
866004791–D7, 1–866004791–D8, 1–
866004791–D9, 1–866004791–E3, 1–
866004791–E5, 1–866004791–E6, 1–
866004791–E7, 1–866004791–E8, 1–
866004791–E9.

..................

California ....... County of San Diego, 1–95000934–A2 ............. 1–956000924–A1 1–956000924–A2 .................. 75080386
Auditor and Controller, County of San Diego,

County Administration Center, 1600 Pacific
Highway, San Diego, California 92101.

............................................................................. ..................

University of California, 1–900001727–A1 ......... ............................................................................. 75081471
Letter of Credit, Universities of California,

Berkeley, California 94720.
............................................................................. ..................

Santa Barbara .................................................... 1–956006145–A1 1–956006145–A2 .................. 75081471
San Diego ........................................................... 1–956006144–A1, 1–956006144–A2, 1–

956006144–A3.
75081471

Davis ................................................................... 1–946036494–A1 ............................................... 75081471
Los Angeles ........................................................ 1–956006143–A1, 1–956006143–A2, 1–

956006143–A3, 1–956006143–A4, 1–
956006143–A6.

75081471

Irvine ................................................................... 1–952226406–A1, 1–952226406–A2 ................. 75081471
Berkeley .............................................................. 1–946002133–A1, 1–946002133–A2 ................. 75081471
Riverside ............................................................. 1–237361894–A1, 1–956006142–A1 ................. 75081471
Santa Cruz ......................................................... 1–941539563–A1 ............................................... 75081471
San Francisco .................................................... 1–946036493–A1, 1–946036493–A6, 1–

946036493–A7, 1–946036493–A8.
75081471

Los Alamos Lab ................................................. 1–856004458–A1 ............................................... 75081471
Lawrence Livermore Lab .................................... 1–946031193–A1 ............................................... 75081471
Scripps Clinic and Res. Fndn ............................ 1–951684089–A1 ............................................... 75087560
Comptroller, Scripps Clinic and Res. Fndn. 476

Prospect Street, La Jolla, California 92037.
............................................................................. ..................

Connecticut .... Yale University, 1–060646973–A1 ..................... 1–060646973–A1, 1–060646973–A2, 1–
060646973–A4.

75089755

Treasurer, Yale University, Grants and Con-
tracts, 155 Whitney Avenue, New Haven,
Conn. 05611.

1–060646973–A5, 1–060646973–A6, 1–
060646973–A7, 1–060646973–A8.

..................

District of Co-
lumbia.

Georgetown University, 1–530196603–A1 ........ 1–530196603–A1, 1–530196603–A2, 1–
530196603–A3.

75083450

Treasurer, Georgetown University, 37th and O
Streets NW., Washington, D.C. 20007.

1–530196603–A4, 1–530196603–A5, 1–
530196603–A6, 1–530196603–A7.

..................

George Washington University, 1–530196584–
A1.

1–530196584–A1, 1–530196584–A3 ................. 75083441

Treasurer, George Washington University, Rice
Hall, Washington, D.C. 20006.

............................................................................. ..................

Gorgas Memorial Institute, 1–530196518–A1 ... 1–530196518–A1 ............................................... 75083522
Treasurer, Gorgas Memorial Institute, 2007 I

Street NW., Washington, D.C. 20007.
............................................................................. ..................

National Academy of Sciences, 1–530196932–
A1.

1–530196932–A1, 1–530196932–A2 ................. 75085992

Treasurer, National Academy of Sciences, 2101
Constitution, Avenue NW., Washington, D.C.
20037.

............................................................................. ..................

Florida ............ University of Florida, 1–596001874–C7, Fiscal
Contract Officer, University of Florida, Room
106, R. Johnson Hall, Gainesville, Florida
32611.

1–596001874–C7, 1–596001874–F2 ................. 75083326

University of Miami, 1–590624458–A1 .............. 1–590624458–A1, 1–590624458–A2, 1–
590624458–A3.

75085253

Chief Accountant, University of Miami, P.O. Box
9057, Coral Gables, Florida 33124.

1–590624458–A6 ............................................... ..................
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Georgia .......... State of Georgia, 1–581130678–Al .................... 1–580973190–A2, 1–581130678–A1, 1–
581130678–A5,.

75083462

Director, Department of Adm. Services, Fiscal
Division, Pryor-Mitchell Building, Atlanta,
Georgia 30334.

1–581130678–A6, 1–586000246–A2, 1–
586002042–A1, 1–586002042–A2, 1–
586002042–A3, 1–586002042–A4, 1–
586002042–A6, 1–900000257–A1, 1–
900000648–A1.

Guam ............. Territory of Guam, 1–980018947–E6 ................ 1–000040215–A1, 1–000040218–A1, 1–
000040228–A1.

7508B368

Department of Administration, P.O. Box 884,
Government of Guam, Agana, Guam 96110.

1–000040238–A1,1–000307495–A1,1–
000313462–A1,1–900000270–A1,1–
900000273–A1,1–900000274–A1,1–
980018947–A1,1–980018947–A2,1–
980018947–A3,1–980018947–A4,1–
980018947–A7,1–980018947–A8,1–
980018947–A9,1–980018947–B1,1–
980018947–B2,1–980018947–B3,1–
980018947–B5,1–980018947–D1,1–
980018947–E5,1–980018947–E7,1–
980018947–F1.

..................

Illinois ............. University of Illinois Medical Center, 1–
376000511–A5.

1–376000511–A1,1–376000511–A3,1–
376000511–A5,1–376000511–A8.

75083885

Business Manager, University of Illinois, Chi-
cago, Illinois, P.O. Box 6998, Chicago, Illinois
60680.

01–376000511–A9,1–376000511–B2,1–
376000511–B4,1–376000511–B5,1–
376000511–C1,1–376000511–C2,1–
376000511–C3.

Kansas ........... Kansas State University 1–480771751–A1,
Comptroller, Kansas State, University of Agri-
culture & Applied Sciences, Anderson Hall,
Manhattan, Kansas 66502.

1–480771751–A1,1–480771751–A2 .................. 75084200

Louisiana ....... State of Louisiana, 1–900001516–A1, ............... 1–000014399–A1,1–000014607–A1,1–
237208290–A1.

75080020

Assistant State Treasurer, State Treasurer’s Of-
fice, P.O. Box 44154, Capital Station, Baton
Rouge, Louisiana 70804.

1–237208290–A2,1–720591509–A1,1–
720637038–A1,1–720637038–A2,1–
720645546–A1,1–720650883–A1,1–
720695435–A1,1–720707278–A1,1–
726000720–A1,1–726000733–A1,1–
726000734–A1,1–726000734–A2,1–
726000734–A3,1–726000743–A1,1–
726000745–A1,1–726000756–A1,1–
726000766–A1,1–726000800–A1,1–
726000800–A2,1–726000813–A1,1–
726000821–A1,1–726000821–A2,1–
726000821–A3,1–726000821–A4,1–
726000821–A5,1–726000826–A1,1–
726001901–A1,1–726011595–A1,1–
726011595–A3,1–726011595–A5,1–
726011595–A6,1–726011595–A8,1–
726011595–A9,1–726012498–A1,1–
726014571–A1,1–726101595–A1,1–
900001256–A1,1–900001342–A1,1–
900002575–A1.

Maine ............. Jackson Laboratories, 1–010211513–A1 ........... 1–01211513–A1 ................................................. 75087315
Financial Officer, The Jackson Laboratories,

Otter Creek Road, Bar Harbor, Maine 04609.
Massachusetts Boston University, 1–042103547–A1 ................. 1–042103547–A1, 1–042103547–A2, 1–

042103547–A4.
75081272

Comptroller, Boston University, 755 Common-
wealth Avenue, Boston, Mass. 02215.

Forsyth Dental Center, 1–042104230–A2 ......... 1–042104230–A1, 1–042104230–A2 ................. 75083375
Assistant Treasurer, Forsyth Dental Center, 140

Fenway, Boston, Mass. 02115.
Harvard University 1–042103580–B1 ................ 1–042103580–A2, 1–042103580–A3, 1–

042103580–A4.
75083630

Office of the Comptroller .................................... 1–042103580–A5, 1–042103580–A6 .................
President & Fellows of Harvard College Cam-

bridge, Mass. 02138.
1–042103580–A7, 1–042103580–A8, 1–

042103580–A9, 1–042103580–B1.
..................

Massachusetts General Hospital, 1–
041564655–A4.

1–041564300–A1, 1–041564655–A3, 1–
041564655–A4.

75084810
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Treasurer, Massachusetts General Hospital, 45
Milk Street, Boston, Mass. 02114.

1–041564655–A5 ............................................... ..................

Massachusetts Institute of Technology, 1–
042103594–A1.

1–042103594–A1, 1–042103594–A2 ................. 75084836

Fiscal Officer, Division of Sponsored Research,
Massachusetts Institute of Technology, Cam-
bridge, Mass. 02139.

............................................................................. ..................

Worcester Foundation, 1–042121658–A1 ......... 1–042121658–A1 ............................................... 75089680
Finance Officer, Worcester Foundation for Ex-

perimental Biology, Inc., 222 Maple Avenue,
Shrewsbury, Massachusetts 01545.

............................................................................. ..................

Maryland ........ Johns Hopkins University, 1–520595110–A5,
University Budget Officer Johns Hopkins Uni-
versity, Garland Hall, Rm 327, Charles and
34th Streets, Baltimore, Md. 21218.

1–000701501–A1, 1–520595110–A1, 1–
520595110–A2, 1–520595110–A3, 1–
520595110–A4, 1–520595110–A5.

75084130

Michigan ..... University of Michigan, 1–386006309–A1 ......... 1–386006309–A1, 1–386006309–A2, 1–
386006309–A3.

75085301

University Cashier, Regents of the University of
Michigan, 1015 L.S. & A. Bldg., Ann Arbor,
Michigan 48104.

1–386006309–A4, 1–386006309–A5, 1–
386006309–A6, 1–386006309–A7, 1–
386006309–A8, 1–386006309–A9, 1–
386006309–B1,1–386006309–B2.

..................

Minnesota .. Mayo Foundation, 1–416011702–A1 ................. 1–4160011702–A1, 1–4160011702–A2 ............. 75084875
Treasurer, Mayo Foundation, 200 First Street,

SW., Rochester, Minnesota 55901.
............................................................................. ..................

University of Minnesota, 1–416007513–A5 ....... 1–416007513–A1, 1–416007513–A2, 1–
416007513–A3.

75085448

Director, Research Administration, 105 Admin.
Servs. Building, 2610 University Avenue, St.
Paul, Minnesota 55114.

1–416007513–A5, 1–416007513–A8, 1–
416007513–B2, 1–416007513–B3, 1–
416007513–B4, 1–416007513–B5, 1–
416007513–B7.

..................

Missouri ...... Midwest Research Institute, 1–440545878–A1 1–440545878–A1 ............................................... 75085361
Treasurer, Midwest Research Institute, 425

Volker Blvd., Kansas City, Missouri 64110.
............................................................................. ..................

Nebraska .... State of Nebraska, 1–470491233–C5 ................ 1–000021900–A1, 1–210674761–A1, 1–
470491233–A1.

75086320

State of Nebraska Accounting Dept., Adminis-
trative Services Office, State Capitol Bldg.,
Lincoln, Nebraska 68509.

1–470491233–A3, 1–470491233–A4, 1–
470491233–A6, 1–470491233–A7, 1–
470491233–A8, 1–470491233–A9, 1–
470491233–B1, 1–470491233–B2, 1–
470491233–B3, 1–470491233–B4, 1–
470491233–B5, 1–470491233–B6, 1–
470491233–B7, 1–470491233–B8, 1–
470491233–B9, 1–470491233–C1, 1–
470491233–C2, 1–470491233–C3, 1–
470491233–C4, 1–470491233–C5, 1–
470491233–C6, 1–470491233–C7, 1–
470491233–C8, 1–470491233–C9, 1–
470491233–D1, 1–470491233–D2, 1–
470491233–D4, 1–476000479–A1, 1–
476000535–A1, 1–476000535–A8, 1–
741699874–A1, 1–900001910–A1, 1–
900001919–A1, 1–900002209–A1, 1–
900002333–A1, 1–900003427–A1, 1–
900003437–A1.

..................

New York ....... Adelphi University, 1–111630741–A1 ................ 1–111630741–A1 ............................................... 75080040
Business Manager, Adelphi University, South

Avenue, Garden City, New York 11530.
............................................................................. ..................

Albany Medical Center, 1–141338310–A1, ....... 1–141338310–A1 ............................................... 75080150
Assistant Treasurer, Albany Medical College of

Union University, 47 New Scotland Avenue,
Albany, New York 12208.

............................................................................. ..................

Children’s Hospital of Buffalo, 1–160748423–A1 1–160748423–A1 ............................................... 75082160
Comptroller, Children’s Hospital of Buffalo, 219

Bryant Street, Buffalo, N.Y. 14222.
............................................................................. ..................

New York Medical College, 1–131099420–A1 .. 1–131099420–A1 ............................................... 75086270
Treasurer, New York Medical College, Flower/

Fifth Avenue Hospitals, 1 East 105th Street,
New York, N.Y. 10029.

............................................................................. ..................

New York University, 1–135562308–A1 ............ 1–135562308–A1, 1–135562308–A3, 1–
135562308–A4.

75086330
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Assistant Controller, New York University, 500
Kimball Hall, Washington Square, New York,
New York 10003.

1–135562308–A5, 1–135562308–A6 ................. ..................

New York University Medical Center, 1–
135562309–A1.

1–135562308–A2, 1–135562308–B1, 1–
135562309–A1, 1–135562309–A2.

75086333

Comptroller, New York University Medical Cen-
ter, 550 First Avenue, New York, New York
10016.

1–135562309–A3, 1–229124053–A1 ................. ..................

University of Rochester, 1–160743209–A1, Re-
search Accountant University of Rochester,
River Campus, Rochester, New York 14627.

1–160743209–A1, 1–160743209–A2, 1–
160743209–A3, 1–160743209–A4, 1–
160743209–A5.

7508272

Research Foundation of the State, University of
New York, 1–14136861–J3, Comptroller, Re-
search Foundation of State University of New
York, P.O. Box 7126, Albany, New York
12224.

1–131819472–A1, 1–132633612–A1, 1–
141363361–A1, 1–141368361–A1, 1–
141368361–A2, 1–141368361–J3, 1–
146013200–E4, 1–146013200–E5, 1–
146013200–E6, 1–146013200–E7, 1–
146013200–E8, 1–146013200–E9, 1–
146013200–F1, 1–146013200–F2, 1–
146013200–F3, 1–146013200–F4, 1–
146013200–F5, 1–146013200–F6, 1–
146013200–F7, 1–146013200–F8, 1–
146013200–F9, 1–146013200–G1, 1–
146013200–G2, 1–146013200–G3, 1–
146013200–G4, 1–146013200–G5, 1–
146013200–G6, 1–146013200–G7, 1–
146013200–G8, 1–146013200–G9, 1–
146013200–H1, 1–146013200–H2, 1–
146013200–H3, 1–146013200–H4, 1–
146013200–J3, 1–146013200–K4, 1–
146013200–L5, 1–146013200–L6, 1–
146013200–L7.

75087210

Research Foundation of the City, University of
New York, 1–131988190–A1.

1–131988190–A1, 1–131988190–A8 ................. 75082337

Treasurer, Research Foundation of the City,
University of New York, 1411 Broadway, New
York, New York 10018.

............................................................................. ..................

State of New York, 1–146013200–J7 ................ 1–146013200–A1, 1–146013200–A2, 1–
146013200–A3.

75086340

Director, State Accounts, Alfred E. Smith, Build-
ing, Albany, New York 12225.

1–146013200–A4, 1–146013200–A5, 1–
146013200–A6, 1–146013200–A7, 1–
146013200–A8, 1–146013200–A9, 1–
146013200–B1, 1–146013200–B2, 1–
146013200–B3, 1–146013200–B4, 1–
146013200–B5, 1–146013200–B6, 1–
146013200–B7, 1–146013200–B8, 1–
146013200–B9, 1–146013200–C1, 1–
146013200–C2, 1–146013200–C3, 1–
146013200–C4, 1–146013200–C5, 1–
146013200–C6, 1–146013200–C8, 1–
146013200–C9, 1–146013200–D1, 1–
146013200–D2, 1–146013200–D3, 1–
146013200–D4, 1–146013200–D5, 1–
146013200–D6, 1–146013200–D7, 1–
146013200–D9, 1–146013200–E1, 1–
146013200–E2, 1–146013200–E3, 1–
146013200–H5, 1–146013200–H6, 1–
146013200–H7, 1–146013200–H8, 1–
146013200–H9, 1–146013200–I1, 1–
146013200–I2, 1–146013200–I3, 1–
146013200–I4, 1–146013200–I7, 1–
146013200–I8, 1–146013200–J1, 1–
146013200–J4, 1–146013200–J5, 1–
146013200–J6, 1–146013200–J7, 1–
146013200–J8, 1–146013200–J9, 1–
146013200–K1, 1–146013200–K2, 1–
146013200–K3, 1–146013200–K6, 1–
146013200–K7, 1–146013200–K9, 1–
146013200–L3, 1–146013200–L4, 1–
146013200–L8.
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Ohio ............... Case Western Reserve University, 1–
341018992–A1.

1–341018992–A4, 1–341018992–A1, 1–
341018992–A2.

75089472

Comptroller Case Western Reserve University,
2040 Adelbert Road, Cleveland, Ohio 44106.

............................................................................. ..................

Tennessee ..... St. Jude’s Children’s Research Hospital, 1–
620646012–A1.

1–62646012–A1 ................................................. 75083427

Treasurer, St. Jude’s Children’s Hospital, 332
N. Lauderdale, Memphis, Tennessee 38101.

............................................................................. ..................

Texas ............. Baylor University College of Medicine, 1–
741613878–A2.

1–741613878–A1, 1–741613878–A2 ................. 75081070

Business Manager, Baylor College of Medicine,
1200 Moursund Ave., Houston, Texas 77025.

............................................................................. ..................

University of Texas at Houston Health Center,
1–741761309–A4.

1–741761309–A4, 1–741761309–A6 ................. 75088056

Associate Dean for Business Affairs, University
of Texas, Medical School, P.O. Box 20036
Houston, Texas 77025.

............................................................................. ..................

University of Texas Medical School, 1–
756002868–A4.

1–756002868–A3, 1–756002868–A4, 1–
756002868–A5.

75088130

Business Manager, University of Texas, South-
western Medical Schools, 5323 Harry Hines
Blvd., Dallas, Tex 75235.

............................................................................. ..................

University of Texas, M.D. Anderson Hospital,
1–746001118–A1.

1746001118–A1 ................................................. 75088910

Supervisor, Grant Reporting, M.D. Anderson
Hospital, University of Texas, 6723 Bertner
Ave., Houston, Texas 77025.

............................................................................. ..................

University of Texas Medical Branch, Galveston,
Texas, 1–74600949–A1.

1–74600949–A1 ................................................. 75088916

Business Manager, University of Texas, Medi-
cal Branch, 1000 Strand, Galveston, Texas
77550.

............................................................................. ..................

Utah ............... University of Utah and University of Utah Re-
search 1–876000525–A6.

1–876000525–A1, 1–876000525–A2, 1–
876000525–A3, 1–876000525–A6, 1–
876000525–A7,.

75089067

Controller, University of Utah, 122 Park Build-
ing, Salt Lake City, Utah 84112.

1–876000525–A8 ............................................... ..................

Washington .... University of Washington, 1–916001537–A5,
Director, Office of Grant/Contract Services,
University of Washington, 211 Administration
Building, Seattle, Washington 98195.

1–916001537–A1, 1–916001537–A2, 1–
916001537–A4, 1–916001537–A5, 1–
916001537–A6, 1–916001537–A9.

75089320

Wisconsin ...... State of Wisconsin, 1–396006469–B1 ............... 1–000039594–A1, 1–000702000–A1, 1–
390808464–A1.

7508H610
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ATTACHMENT I TO CHAPTER 3—SINGLE LETTER OF CREDIT RECIPIENTS AND CENTRAL POINT
ADDRESSES—Continued

State Organization and payee No. Recipient CRS–EIN 1 Letter of
credit

Budget Operations, State Budget Office, One
West Wilson St., Madison Wisconsin 53607.

1–391051231–A1, 1–396006436–A1, 1–
396006443–A3, 1–396006447–A1, 1–
396006461–A1, 1–396006461–A2, 1–
396006461–A3, 1–396006461–A4, 1–
396006461–A5, 1–396006461–A6, 1–
396006461–A7, 1–396006461–A8, 1–
396006461–A9, 1–396006461–B1, 1–
396006466–A1, 1–396006469–A1, 1–
396006469–A5, 1–396006469–A6, 1–
396006469–A7, 1–396006469–B1, 1–
396006469–B5, 1–396006487–A1, 1–
396006487–A2, 1–396006488–A1, 1–
396006492–A1, 1–396006492–A2, 1–
396006492–A3, 1–396006492–A5, 1–
396006492–A6, 1–396006492–A7, 1–
396006492–A8, 1–396006492–B1, 1–
396006492–B2, 1–396006492–B3, 1–
396006492–B4, 1–396006492–B5, 1–
396006492–B6, 1–396006492–B7, 1–
396006492–B8, 1–396006492–B9, 1–
396006492–C1, 1–396006492–C2, 1–
396006492–C3, 1–396006492–C4, 1–
396006492–C5, 1–396006492–C6, 1–
396006492–C7, 1–396006492–C8, 1–
396006492–C9, 1–396006492–D1, 1–
396028867–A1, 1–396028867–A2, 1–
396091677–A1, 1–396091677–A2, 1–
396320507–A1, 1–900000022–A1, 1–
900002012–A1, 1–900002564–A1, 1–
900002665–A1, 1–900003134–A1.

..................

1 Central Registry-System Entity Identification Number (CRS–EIN).
CRS–EIN is a twelve digit number used to identify a recipient organization/individual in the HHS Central Registry System

(CRS). This system utilizes a standard identification number within HHS to identify recipients of Federal assistance-like pro-
grams. The first digit identifies whether the recipient is an organization (1) or individual (2). The next nine (9) digits uniquely as-
sociate the organization/individual to an Employer Identification Number assigned by the Internal Revenue Service in the case of
an organization, or a Social Security Number assigned by the Social Security Administration in the case of an individual. A two
character suffix code is assigned by the Central Registry System, HHS, to identify component levels within the recipient organi-
zation, such as: School of Medicine, Research Division, Department of Biology, etc. A suffix is not applied to a Social Security
Number since that number is unique to each individual.

[49 FR 14049, Apr. 9, 1984. Redesignated at 49 FR 36110, Sept. 14, 1984]
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ATTACHMENT II—HHSAR SUBJECT INDEX
EDITORIAL NOTE: This listing is provided for information purposes only. It is compiled and

kept up-to-date by the Department of Health and Human Services.

‘‘A–76’’ ...................................................................................... 307.3
Accessibility of Meetings, Conferences, and Seminars to Per-

sons with Disabilities ........................................................... 370.1
Acquisition Planning ............................................................... 307.1

Contents of ......................................................................... 307.105
Administration of HHSAR ....................................................... 301.201
Administration, Post-Award Contract ..................................... 342.70
ADP Review and Clearance ...................................................... 339.7001
ADP Systems Security ............................................................ 339.7002
Advance Acquisition Planning (Scheduling) ............................ 307.71
Advance Payments ................................................................... 332.4
Advertisements, Paid ............................................................... 305.5
Advocates for Competition ...................................................... 306.5
Agency Acquisition Regulations .............................................. 301.3
Agency Head ............................................................................ 302.1
Amendments to Solicitations .................................................. 315.410
Announcement of Contract Award ........................................... 305.303
Antitrust Violations ................................................................ 303.303
Appeals, Disputes and .............................................................. 333.2
Appointment of Contracting Officers ...................................... 301.603
Arrangement of Regulation ..................................................... 301.104–2
Audiovisual Materials, Acquisition Clearance of .................... 307.105–2(a)(14)
Audit, Closing Completed Contracts ........................................ 304.804–1
Award Instrument, Selection of ............................................... 307.70
Balance of Payments Program ................................................ 325.302
Basic Agreements .................................................................... 316.702
Basic Agreements, Numbering of ............................................. 304.7004
Basic Ordering Agreements, Numbering of .............................. 304.7005
Best and Final Offers ............................................................... 315.611
Blanket Purchase Agreements ................................................. 313.2
Business Proposal Instructions ................................................ 315.406–5(b)(3)
Buy American Act ................................................................... 325.1

Excepted Articles, Materials, Supplies .............................. 325.108
Formats for Nonavailability Determinations .................... 325.108–70

Certifications, Representations and ........................................ 315.406–5
Chief of Contracting Office ...................................................... 302.100
Class Determinations and Findings ......................................... 301.703
Class Deviation ........................................................................ 301.404
Clauses, Special Contract ........................................................ 352.2
Closing Completed Contracts ................................................... 304.804
Closing Review (of Contracts) .................................................. 304.870
Coding of HHSAR ..................................................................... 301.104–1
Competition Advocates ............................................................ 306.5
Competition Requirements ...................................................... 306
Competitive Range .................................................................. 315.609
Completion (Work Statement) ................................................. 307.105–3
Confidentiality of Information ................................................ 324.70
Considerations in Selecting an Award Instrument .................. 307.70
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Consolidated Acquisitions ....................................................... 317.70
Consulting Services ................................................................. 337.2
Contingent Fee Violations ....................................................... 303.409
Contract Awards:

Announcement of ............................................................... 305.303
Review and Approval of Proposed ...................................... 304.71

Contract Clauses ...................................................................... 352.2
Contract Closeout .................................................................... 304.804
Contract Cost and Manpower Reporting .................................. 342.7002(e)
Contract Distribution .............................................................. 304.201
Contract Execution .................................................................. 304.101
Contract Files .......................................................................... 304.801
Contract Financing .................................................................. 332
Contract Format ...................................................................... 315.406–1
Contract Funding ..................................................................... 332.7
Contract Monitoring ................................................................ 342.70
Contract Numbering ................................................................ 304.7001
Contract Reporting .................................................................. 304.601
Contract Types:

Cost-Plus-Fixed-Fee ........................................................... 316.306
Cost-Reimbursement ......................................................... 316.3
Cost Sharing ...................................................................... 316.303; 335.070
Incentive ............................................................................ 316.403
Time-and-Materials, Labor-Hour, and Letter .................... 316.6

Contracts with Government Employees .................................. 303.602
Contracts, Voiding and Rescinding .......................................... 303.704
Contracting Authority ............................................................. 301.601
Contracting Officer Selection and Appointment ..................... 301.603
Contracting Officer’s Signature ............................................... 304.101
Contracting with SBA .............................................................. 319.8
Contractors, Responsible Prospective ..................................... 309.1
Contractor vs. Government Performance (A–76) ...................... 307.3
Cost Accounting Standards, Waiver ........................................ 330.201–5
Cost Overruns .......................................................................... 342.71
Cost/Pricing Data ..................................................................... 315.804; 315.805
Cost-Reimbursement Contracts ............................................... 316.3
Cost Sharing ............................................................................ 316.303; 335.070
Data, Treatment of (in Contract Proposals) ............................ 315.413
DCIS (Departmental Contract Information System) ............... 304.601
Debarment, Suspension, and Ineligibility ............................... 309.4
Debriefing of Unsuccessful Offerors ......................................... 315.1003
Definitions ............................................................................... 302.1
Determinations and Findings .................................................. 301.7
Determinations and Findings Format:

Cost-Type Contract ............................................................ 316.301–3
Deviation ................................................................................. 301.4
Disclosure and Use of Information Before Award .................... 315.413
Discussion, Written or Oral ..................................................... 315.610
Disputes and Appeals ............................................................... 333.2
Distribution of Contract Documents ....................................... 304.201
Duty-Free Importation of Goods ............................................. 325.1
Eight-A (8a) Program (SBA) .................................................... 319.8
Evaluation of Proposals ........................................................... 315.608

Cost or Price ...................................................................... 315.608–77
Technical ........................................................................... 315.608–75, and 76

Evaluation Factors (RFP) ....................................................... 315.406–5(c)
Evaluators, Use of Outside ....................................................... 315.608–71(f)
Exclusion of Sources ................................................................ 306.2
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Execution of Contract .............................................................. 304.101
Executive Committee for Acquisition ..................................... 301.202
Expert and Consulting Services ............................................... 337.2
Facsimile Bids ......................................................................... 314.202–7
Facsimile Proposals ................................................................. 315.402
Federal Procurement Data System ......................................... See DCIS
Field Pricing Support .............................................................. 315.805–5
Final Indirect Cost Rates ........................................................ 342.705
Financing, Contract ................................................................. 332
Foreign Purchases ................................................................... 325
Forms, Acquisition (Illustration of) ........................................ 353.3
Freedom of Information Act (FOIA) ........................................ 324.2
Full and Open Competition After Exclusion of Sources .......... 306.2
Funding Contracts ................................................................... 332.7
Government Employees Training Act (Acquisition Under) ..... 317.71
Government Property .............................................................. 345
Gratuities, Contractor (to Government Personnel) ................. 303.203
Head of the Agency .................................................................. 302.1
Head of Contracting Activity .................................................. 301.670
Imprest Fund ........................................................................... 313.4
Incremental Funding of Cost-Reimbursement Contracts ........ 332.702
Indirect Cost Rates .................................................................. 342.705
Indian Preference ..................................................................... 370.2
Individual Deviation ................................................................ 301.403
Ineligibility ............................................................................. 309.4
Institutional Cost-Sharing Agreements .................................. 335.070–4
Invoice Processing ................................................................... 332.905
Justification for Other than Full and Open Competition ........ 306.303
Labor Surplus Area Concerns .................................................. 320.1
Letter Contract ........................................................................ 316.603
Letter of Credit, Recipients and Central Point Addressees ..... Attachment I
Letters of Credit ...................................................................... 332.406
Letters of Intent ...................................................................... 316.770–1
Limitation of Costs or Funds ................................................... 332.704
Major System Acquisition ....................................................... 334.003
Meetings, Conferences, Seminars (Accessibility to for Dis-

abled) .................................................................................... 370.1
Memorandums of Understanding ............................................. 316.770–2
Mistakes in Bids ...................................................................... 314.406 (315.607)

Before Award ..................................................................... 314.406–3
After Award ....................................................................... 314.406–4

Monitoring, Contract ............................................................... 342.70
Negotiation Memorandum, Preparation of .............................. 315.672
Negotiation with Selected Source ........................................... 315.670
Notifications to Offerors .......................................................... 315.1001
Numbering System, Acquisition Instrument Identification .... 304.70
OMB Control Numbers ............................................................. 301.105
Options ..................................................................................... 317.2
Other than Full and Open Competition ................................... 306.3
Paid Advertisements ................................................................ 305.5
Paperwork Reduction Act (Clause) .......................................... 352.270–7
Personal Service Contracts ...................................................... 337.104
Phasing .................................................................................... 307.105–3
Plan, Subcontracting, Small and Disadvantaged Businesses .. 319.705
Plan, Technical Evaluation ..................................................... 315.608–70
Planning, Acquisition .............................................................. 307.1
Post Negotiation Contract Preparation and Award ................. 315.671
Postaward Orientation (Letters) ............................................. 342.504
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Pre-Proposal Conferences ........................................................ 315.409
Presolicitation Notices and Conferences ................................. 315.404
Price Negotiation .................................................................... 315.805
Pricing Data ............................................................................ See Cost/Pricing

Data
Principal Official Responsible for Acquisition ........................ 302.1
Privacy Act .............................................................................. 324.1
Processing Requests for Training ............................................ 317.7102
Profit or Free (Structured Approach) ...................................... 315.905–70
Program Personnel Responsibilities:

Accessibility of Meetings, Conferences, Seminars to Per-
sons with Disabilities ..................................................... 370.102(b)

ADP Clearances ................................................................. 339.7001
ADP Systems Security ...................................................... 339.7002
Award Instrument, Selecting ............................................. 307.7004
Business Practices, Reporting Improper ............................ 303
Contract Monitoring .......................................................... 342.7002
Government Property, Providing ...................................... 345.370(c)
Other than Full and Open Competition:

Approval of JOFOC ...................................................... 306.304
Circumstances Permitting ........................................... 306.302
Preparing JOFOC ......................................................... 306.303

Planning:
Advance Acquisition (Scheduling) ............................... 307.71
Acquisition Document:

Content .................................................................. 307.105
Preparation ............................................................ 307.104–3
Responsibility ........................................................ 307.104–2
Special Program Clearances .................................. 307.105–2
Statement of Work ................................................ 307.105–3

Privacy Act:
Determination ............................................................. 324.102
System Notice .............................................................. 324.103

Request for Contract:
Content ........................................................................ 315.7004
Procedures ................................................................... 315.7002
Responsibilities ........................................................... 315.7003

Request for Proposals:
Evaluation Criteria Development ................................ 315.406–5(c)
Preparation .................................................................. 315.406
Technical Proposal Instructions .................................. 315.406–5(b)(2)

Source Selection:
Competitive Range ...................................................... 315.609(i)
Evaluation of Proposals (Need for Confidentiality) ..... 315.604(d)
Handling and Disclosing Proposals .............................. 315.608–72
Rating and Ranking Proposals .................................... 315.608–75
Technical Evaluation Panel ......................................... 315.608–71, 74
Technical Evaluation Plan .......................................... 315.608–70
Technical Evaluation Report ....................................... 315.608–76

Training ............................................................................. 307.170
Program Training Requirements ............................................. 307.170
Progress Payments, Unusual ................................................... 332.501
Prompt Payment ..................................................................... 332.9
Prompt Payment ..................................................................... 332.905
Proposals, Evaluation of .......................................................... 315.608
Proposals, Unsolicited ............................................................. 315.5
Proposed Contract Awards, Review and Approval of ............... 304.71
Protective Services .................................................................. 337.109
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Protests Against Award ........................................................... 333.1
Providing Government Property ............................................. 345.370
Provisions, Solicitation ........................................................... 352.2; 315.407
Purchase Descriptions, Statements of Work, Specifications ... 307.105–3
Purchase Orders ....................................................................... 313.5
Purchase Orders, Numbering of ............................................... 304.7003
Ratification of Unauthorized Commitments ........................... 301.602-3
Records of Contract Actions .................................................... 304.801
References and Citations to HHSAR and FAR ......................... 301.104–2(c)
Regulation System .................................................................. 301.101
Rejection of Bids (After Opening) ............................................ 314.404
Relative Importance or Weight (Evaluation Criteria) ............. 315.406–5(c)(4)
Representations and Certifications ......................................... 315.406–5

Annual Submission ............................................................ 314.213; 315.471
Requests for Contract-Content, Format, Procedures .............. 315.70
Requests for Proposals:

Review ............................................................................... 315.470
Preparation and Contents .................................................. 315.406

Requests for Quotations ........................................................... 313.107; 315.406
Rescinding Contracts ............................................................... 303.7
Research and Development Contracts ..................................... 335.070
Response Time for Solicitations .............................................. 315.408
Responsible Prospective Contractors ...................................... 309.1
Retention of Files .................................................................... FAR 4.805
Review and Approval of Proposed Contract Awards ................ 304.71
Review and Approval of JOFOC’s ............................................. 306.304
Review of Requests for Contracts ............................................ 315.7007
Review of Requests for Proposals ............................................ 315.470
Review of Work Statements .................................................... 315.7004
Revisions to HHSAR ................................................................ 301.206
Scheduling ............................................................................... 307.71
Selection of Contracting Officers ............................................ 301.603
Selection of Offerors ................................................................ 315.609
Service Contracts in General ................................................... 337.1
Set-Asides for Small Business ................................................. 319.5
Small Business and Small Disadvantaged Business Concerns . 319
Small and Disadvantaged Business Utilization Specialist

(SADBUS) ............................................................................. 319.201–70
Small Purchases ...................................................................... 313.1
Solicitations:

Amendment ........................................................................ 315.410
Availability ........................................................................ 305.102
Issuance ............................................................................. 315.408
Information and Planning Purposes .................................. 315.405
Numbering ......................................................................... 304.7002
Provisions .......................................................................... 352.2

Source List .............................................................................. 315.7005(a)(7)
Source Selection ...................................................................... 315.6
Special Contract Clauses ......................................................... 352.2
Special Program Clearances and Approvals ............................. 307.105–2;

315.7005(a)(8)
Specifications, Purchase Descriptions, Statements of Work ... 307.105–3
Standards of Conduct ............................................................... 303.101–3
Statements of Work, Specifications, Purchase Descriptions ... 307.105–3
Subcontracting with Small and Disadvantaged Businesses ..... 319.7
Subcontractor Kickbacks ........................................................ 303.502
Synopsizing, Exceptions to ...................................................... 305.202
System, Departmental Contract Information (DCIS) .............. 304.601
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Systems (ADP) Security .......................................................... 339.7002
Technical Evaluation Panel ..................................................... 315.608–71
Technical Evaluation Plan ...................................................... 315.608–70
Technical Evaluation Report ................................................... 315.608–76
Technical Proposal Instructions .............................................. 315.406–5(b)(2)
Training, Processing Requests for ........................................... 317.7102
Treatment of Data in Contract Proposals ............................... 315.413
Term or Level of Effort Work Statement ................................ 307.105–3
Time-and-Materials Contract .................................................. 316.601
Unauthorized Commitments, Ratification of .......................... 301.602–3
Unauthorized Types of Agreements ......................................... 316.770
Unsolicited Proposals .............................................................. 315.5
Voiding Contracts .................................................................... 303.704
Walsh-Healey Act .................................................................... 322.6
Weight, Relative Importance (Evaluation Criteria) ................ 315.406–5(c)(4)
Withdrawing or Modifying Small Business Set-Aside ............. 319.506
Withholding of Payments ........................................................ 342.7003
Year-end Acquisitions .............................................................. 307.71
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APPENDIX A—PUBLIC HEALTH SERVICE
(Parts PHS 300 to PHS 399)

SUBCHAPTER A—GENERAL

PHS Part Page
301 PHS Acquisition Regulation System ...................... 161
302 Definitions of words and terms ............................... 163
304 Administrative matters .......................................... 163

SUBCHAPTER B—ACQUISITION PLANNING

305 Publicizing contract actions ................................... 167
306 Competition requirements ...................................... 167

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

314 Formal advertising ................................................. 168
315 Contracting by negotiation ..................................... 168

SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

323 Environment, conservation, and occupational safe-
ty .......................................................................... 169

SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

333 Protests, disputes, and appeals ............................... 171

SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

335 Research and development contracting .................. 172
336 Construction and architect–engineer contracts ...... 172

SUBCHAPTER H—CLAUSES AND FORMS

352 Solicitation provisions and contract clauses .......... 174

SUBCHAPTER T—PHS SUPPLEMENTATIONS

380 Special program requirements affecting PHS ac-
quisitions ............................................................. 213
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SUBCHAPTER A—GENERAL

PART PHS 301—PHS ACQUISITION
REGULATION SYSTEM

Subpart PHS 301.1—Purpose, Authority,
Issuance

Sec.
PHS 301.101 Purpose.
PHS 301.102 Authority.
PHS 301.103 Applicability.
PHS 301.104 Issuance.
PHS 301.104–1 Publication and code arrange-

ment.
PHS 301.104–2 Arrangement of regulations.
PHS 301.104–3 Copies.
PHS 301.105 OMB approval under the Paper-

work Reduction Act.

Subpart PHS 301.2—Administration

PHS 301.201 Maintenance of the PHSAR.
PHS 301.270 Procurement Management Ad-

visory Committee.
PHS 301.271 Timing of PHSAR revisions.

Subpart PHS 301.4—Deviations From the
FAR

PHS 301.470 Procedure.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 36237, Sept. 14, 1984, unless
otherwise noted.

Subpart PHS 301.1—Purpose,
Authority, Issuance

PHS 301.101 Purpose.
(a) The Public Health Service Acqui-

sition Regulation (PHSAR) is issued to
establish uniform acquisition policies
and procedures throughout PHS which
are necessary to implement or supple-
ment the Department of Health and
Human Services Acquisition Regula-
tion (HHSAR).

(b) PHS issuances do not reiterate
material published in the HHSAR or
the Federal Acquisition Regulation
(FAR).

(c) The PHSAR implements and sup-
plements the HHSAR. Implementing
material expands upon or indicates the
manner of compliance with the related
HHSAR. Supplementing material is
new material which has no counterpart
in the HHSAR. The omission of sec-
tions or subsections in PHSAR means
no further explanation or qualification

is necessary for implementation within
PHS. Therefore, in order to obtain
comprehensive coverage and assure
consideration of all acquisition policies
and procedures pertinent to PHS, the
FAR, HHSAR, and PHSAR should be
read.

PHS 301.102 Authority.
(a) The HHSAR authorizes sup-

plementation or implementation of the
FAR and HHSAR in accordance with
prescribed procedures (see 301.301) in
order to publish essential acquisition
instructions, policies, and procedures
that do not conflict with, supersede or
duplicate that prescribed by the FAR
and the HHSAR.

PHS 301.103 Applicability.
The FAR, HHSAR and PHSAR

issuances apply to all acquisitions
made by PHS procuring activities as
defined in FAR 1.103.

PHS 301.104 Issuance.

PHS 301.104–1 Publication and code
arrangement.

(a) The PHSAR is published in the
same forms as indicated in FAR 1.104–
1(a).

(b) PHS issuances will be published
on yellow pages in looseleaf form for
insertion into the HHSAR.

PHS 301.104–2 Arrangement of regula-
tions.

(a) General. The PHSAR conforms to
the FAR and HHSAR with respect to
divisional arrangements; i.e., sub-
chapters, parts, subparts, sections, sub-
sections, and paragraphs.

(c) References and citations.
(2) This regulation shall be referred

to as the Public Health Service Acqui-
sition Regulation (PHSAR), Appendix
A to the Department of Health and
Human Services Acquisition Regula-
tion. Any reference shall be cited as
‘‘PHS’’ followed by the appropriate
number.

(3) Citations of authority shall be in-
corporated where necessary. All FAR
reference numbers shall be preceded by
‘‘FAR.’’ References to the HHSAR shall
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state only the number without the pre-
fix ‘‘HHSAR.’’

PHS 301.104–3 Copies.
Copies of the PHSAR in FEDERAL

REGISTER form may be purchased by
the public from the Superintendent of
Documents, Government Printing Of-
fice (GPO), Washington, DC 20402.
Looseleaf copies of the PHSAR may be
obtained by departmental personnel
having a need for the document by
placing an order with a Directives Dis-
tribution Coordinator in accordance
with General Administration Manual
Chapter 1–00, Exhibit G, HHS Staff
Manual System.

PHS 301.105 OMB approval under the
Paperwork Reduction Act.

The following OMB control numbers
apply to the information collection and
recordkeeping requirements contained
in this regulation:

PHSAR segment OMB con-
trol No.

All segments (excluding PHS 352.223–70 and
PHS 252.232–70) ............................................. 0990–0128

PHS 352.223–70 ................................................. 0990–0137
PHS 352.232–70 ................................................. 0990–0134

[49 FR 36237, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

Subpart PHS 301.2—Administration
PHS 301.201 Maintenance of PHSAR.

The PHSAR is maintained by the Di-
vision of Grants and Contracts, Office
of Resource Management, Office of
Management, PHS. The Director, Divi-
sion of Grants and Contracts is respon-
sible for developing and preparing ma-
terial to be included in the PHSAR.

PHS 301.270 Procurement manage-
ment advisory committee.

(a) The Director, Division of Grants
and Contracts has established the Pro-
curement Management Advisory Com-
mittee (PMAC) to assist and facilitate
the planning and development of acqui-
sition policies and procedures, and the
resolving of operational problems af-
fecting all acquisition activities in the
PHS.

(b) The PMAC consists of members
and alternates from the Office of the
Assistant Secretary for Health, Alco-

hol, Drug Abuse, and Mental Health
Administration, Centers for Disease
Control, Food and Drug Administra-
tion, Health Resources and Services
Administration, and National Insti-
tutes of Health.

[49 FR 36237, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PHS 301.271 Timing of PHSAR revi-
sions.

PHSAR revisions will be issued
throughout the year as the need arises.
PHS issuances shall be effective on the
date cited in the FEDERAL REGISTER
issuance or on the date of the trans-
mittal notice which distributes it to
PHSAR Staff Manual holders, unless
otherwise directed.

Subpart PHS 301.4—Deviations
From the FAR

PHS 301.470 Procedure.
(a) Requests for deviations from the

FAR, HHSAR or any PHSAR issuance
for implementation or supplemen-
tation shall be submitted in writing by
the PHS agency principal official re-
sponsible for acquisition to the Direc-
tor, Division of Grants and Contracts,
ORM/OM/PHS for approval and/or fur-
ther processing as may be required.
When it is recognized that a deviation
will be required prior to the issuance of
a solicitation, the request for deviation
must be processed and approved prior
to release of the solicitation. When
completion of a contract action is con-
tingent on approval of a deviation, the
request for deviation must be processed
and approval granted by the appro-
priate level, prior to contract execu-
tion. In an exigency situation, initial
verbal contact should be made with the
Chief, Contracts Management Branch,
DGC/ORM/OM/PHS or his/her designee.
Only deviations to the PHSAR may be
granted by the Director, Division of
Grants and Contracts.

(b) Each request for deviation shall
provide sufficient information to per-
mit PHS compliance with the HHSAR.
Generally, such requests shall contain
the following in addition to the infor-
mation required by 301.470(b):

(1) The name of the contractor and
contract number, or the name of the
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proposed contractor and the solicita-
tion number.

(2) A statement indicating whether
or not the deviation had been pre-
viously requested. If so, outline the cir-
cumstances involved and the disposi-
tion of that request.

[49 FR 36237, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PART PHS 302—DEFINITIONS OF
WORDS AND TERMS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart PHS 302.1—Definitions

PHS 302.170 Definitions of terms.

The following terms, when utilized in
PHS supplementing or implementing
issuances to the HHSAR, have the
meanings set forth below.

PHS agencies identifies collectively
that group of organizational entities
within the PHS which have assigned
major health functions as currently
shown in the PHS Organization Hand-
book. The PHS agencies are as follows:

Alcohol, Drug Abuse, and Mental Health Ad-
ministration (ADAMHA)

Centers for Disease Control (CDC)
Food and Drug Administration (FDA)
Health Resources and Services Administra-

tion (HRSA)
National Institutes of Health (NIH)

PHS agency heads identifies collec-
tively those individuals who are given
the responsibility and authority to
manage and direct the efforts of the
PHS agencies. These are the Adminis-
trators of ADAMHA and HRSA, Com-
missioner of FDA, and Directors of NIH
and CDC.

PHS contracting activities identifies
collectively those organizational ele-
ments of the PHS staff offices and the
PHS agencies which have functional re-
sponsibility to contract for the acquisi-
tion of personal property and nonper-
sonal services.

[49 FR 36238, Sept. 14, 1984]

PART PHS 304—ADMINISTRATIVE
MATTERS

Subpart PHS 304.1—Contract Execution

Sec.
PHS 304.170 Ratification of unauthorized

contract awards.

Subpart PHS 304.6—Contract Reporting

PHS 304.670 PHS Contract Information Sys-
tem (PHSCIS).

PHS 304.670–1 Policy.
PHS 304.670–2 PHS agency implementation.

Subpart PHS 304.71—Review and Approval
of Proposed Contract Awards

PHS 304.7101 Contracts requiring review and
approval.

PHS 304.7102 Conduct of the review.

AUTHORITY: 5 U.S.C. 301, 40 U.S.C. 486(c).

SOURCE: 49 FR 36238, Sept. 14, 1984, unless
otherwise noted.

Subpart PHS 304.1—Contract
Execution

PHS 304.170 Ratification of unauthor-
ized contract awards.

(c)(2) Where ratification of an unau-
thorized contract action within a PHS
agency is requested, the contracting of-
ficer shall forward the file through ac-
quisition channels to an official at an
organizational level above the con-
tracting officer. He/she in turn shall
analyze and evaluate the contracting
officer’s submission and make appro-
priate recommendations regarding
ratification to the head of the con-
tracting activity.

The Administrative Services Center
(ASC), Office of Management (OM), will
submit its requests for ratification to
the Director, OM through the Division
of Grants and Contracts (DGC), Office
of Resource Management, OM/PHS.

(c)(4)(i) PHS agencies, and ASC, OM/
PHS, shall submit a report of ratifica-
tion data as specified in 304.170. PHS
agencies with several contracting of-
fices will be required to collect the re-
quired information from these activi-
ties and submit a consolidated agency
report.
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(ii) These reports shall be submitted
to DGC/ORM/OM/PHS within 20 days
following the expiration of the report-
ing period. A consolidated PHS report
will be prepared for submission to the
Deputy Assistant Secretary for Pro-
curement, Assistance, and Logistics as
specified in 304.170.

Subpart PHS 304.6—Contract
Reporting

PHS 304.670 PHS Contract Informa-
tion System (PHSCIS).

The PHS Contract Information Sys-
tem consolidates all PHS contract data
for the Department-wide Contract In-
formation System (DCIS) from the
PHS contracting activities.

PHS 304.670–1 Policy
The PHS principal officials respon-

sible for acquisition (PORA) are re-
sponsible for ensuring that all required
information is collected, submitted,
and received into the PHSCIS in ac-
cordance with the central PHSCIS User
Manual.

[49 FR 36238, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PHS 304.670–2 PHS agency implemen-
tation.

It is the responsibility of the PORAs
to develop and implement appropriate
procedures within their activities to
ensure that data submissions to the
PHSCIS are timely, error free, and con-
tain all the required information.

Subpart PHS 304.71—Review and
Approval of Proposed Con-
tract Awards

PHS 304.7101 Contracts requiring re-
view and approval.

(b)(2)(i) In addition to the reviews re-
quired by 304.7101(a) and PHS
304.7101(c), internal reviews are to be
conducted of acquisitions made by the
following contracting offices in the Na-
tional Institutes of Health for contract
awards that fall below the dollar
threshold for review and approval set
forth in PHS 304.7101(c) but exceed the
dollar threshold set forth herein:

National Cancer Institute—$750,000

National Heart, Lung, and Blood Institute—
$500,000

National Institute of Environmental Health
Sciences—$250,000

National Institute of Allergy and Infectious
Diseases—$250,000

National Institute of Child Health and
Human Development—$250,000

Centralized procuring activity for all other
National Institutes of Health Research Or-
ganizations (Research Contracts Branch)—
$250,000

These internal reviews shall be con-
ducted by senior personnel with each
contracting office. Typically, the chief
of contracting office or his/her deputy
should be involved in the review. Per-
sonnel involved in the contract action
shall not perform the review. Each re-
view shall be documented in writing,
and any substantive issues identified
shall be resolved prior to award.

(ii) Furthermore, to assure that an
adequate review of smaller dollar ac-
quisitions is made prior to award, a
statistically significant sample of con-
tract actions of dollar values, less than
those amounts referenced in this sec-
tion is required to be approved prior to
award. This review and approval will be
by the designated Reviewing Official
listed in paragraph (c) (but see PHS
304.7102(a)). Records of such review ac-
tions will be maintained and will in-
clude documentation of the resolution
of any significant issue raised by the
review.

(iii) Contract awards and modifica-
tions of proposed architect-engineer
contracts expected to exceed $50,000
shall be reviewed and approved prior to
award by the reviewing official des-
ignated in PHS 304.7101(c).

(c) Reviewing officials. For PHS agen-
cy contract awards expected to exceed
the dollar amounts stated in this para-
graph, the reviewing official indicated
will personally approve the award.
Other than these specified require-
ments for the designated reviewing of-
ficial, PHS agencies may assign other
review and approval responsibilities at
their discretion. The following officials
shall be responsible for preaward con-
tract review and approval of all pro-
posed contracts and modifications
which are expected to exceed the dollar
limits expressed below:
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Review and
approval re-
quired for

contracts ex-
pected to
exceed

PHS acquisition activity Reviewing official

Office of the Assistant Secretary for Health

$300,000 Administrative Services Center, Office of Management ............................... Director, Administrative Services
Center.

Alcohol, Drug Abuse and Mental Health Administration

300,000 National Institute on Drug Abuse .................................................................. Director, Division of Grants and Con-
tracts Management.

300,000 National Institute on Alcohol Abuse and Alcoholism .................................... Do.
300,000 National Institute of Mental Health ............................................................... Do.
300,000 St Elizabeths, Hospital, NIMH ...................................................................... Do.

50,000 Addiction Research Center ........................................................................... Do.

Centers for Disease Control

300,000 Centers for Disease Control ......................................................................... Director, Procurement and Grants
Office.

Food and Drug Administration

300,000 Division of Contracts and Grants Management ........................................... Director, Division of Contracts and
Grants Management.

300,000 National Center for Toxicological Research ................................................. Do.

National Institutes of Health

1,500,000 National Cancer Institute .............................................................................. Director, Division of Contracts and
Grants.

1,000,000 National Heart, Lung, and Blood Institute .................................................... Do.

National Institutes of Environmental Health Sciences

1,000,000 Research and development awards ............................................................. Do.
100,000 Other than research and development ......................................................... Director, Division of Procurement.
750,000 National Institute of Child Health and Human Development ........................ Director, Division of Contracts and

Grants.
750,000 National Institute of Allergy and Infectious Diseases ................................... Do.
500,000 National Institute of Neurological and Communicative Disorders and

Stroke.
Do.

National Library of Medicine

500,000 Research and development awards ............................................................. Director, Division of Contracts and
Grants.

250,000 Other than research and development ......................................................... Director, Division of Procurement.
250,000 National Institute of Dental Research ........................................................... Director, Division of Contracts and

Grants.
250,000 National Institute of Arthritis, Metabolism and Digestive Diseases .............. Do.
750,000 Centralized procuring activity for all other National Institutes of Health Re-

search Organizations.
Do.

250,000 Procurement Branch, Division of Procurement, ORS .................................. Director, Division of Procurement.

Health Resources and Services Administration

500,000 Awards made by Headquarters and the Indian Health Service ................... Director, Division of Grants and Pro-
curement Management.

300,000 Awards made by other than Headquarters and the Indian Health Service Do.
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[49 FR 36238, Sept. 14, 1984, as amended at 51
FR 20486, June 5, 1986]

PHS 304.7102 Conduct of the review.
(a) General. The reviewing official is

not required to personally perform the
review, but he or she is responsible for
assuring that the reviewer is knowl-
edgeable in the acquisition field and

has sufficient expertise to perform a
comprehensive review and to make co-
gent recommendations to the review-
ing official for actions exceeding the
dollar amounts stated in this subpart.
The reviewing official shall approve
each proposed contract award that is
reviewed.
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SUBCHAPTER B—ACQUISITION PLANNING

PART PHS 305—PUBLICIZING
CONTRACT ACTIONS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart PHS 305.2—Synopses of
Proposed Contract Actions

PHS 305.202 Exceptions.
(b) A determination and finding has

been executed by the Acting Assistant
Secretary for Health after concurrence
by the Administrator of the Office of
Federal Procurement Policy and the
Administrator of the Small Business
Administration, which exempts for the
period September 30, 1985 through Sep-
tember 29, 1988, certain acquisitions
with the National Academy of Sciences
(NAS) from the synopsis requirements
set forth in FAR 5.201. This exemption
is applicable only to acquisitions where
NAS is the only source which can pro-
vide the measure of expertise, inde-
pendence, objectivity, and audience ac-
ceptance necessary to meet the pro-
gram requirements. To ensure that this
exemption will be used only when ap-
propriate, the agency competition ad-
vocate shall certify, prior to award,
each acquisition with NAS which is not
synopsized regardless of the dollar
value. The certification must state
that only NAS can provide the measure
of expertise, independence, objectivity,
and audience acceptance necessary to
meet the program needs.

[51 FR 20487, June 5, 1986]

PART PHS 306—COMPETITION
REQUIREMENTS

Subpart PHS 306.3—Other Than Full and
Open Competition

Sec.
PHS 306.304 Approval of the justification.

Subpart PHS 306.5—Competition
Advocates

PHS 306.502 Duties and responsibilities.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20487, June 5, 1986, unless
otherwise noted.

Subpart PHS 306.3—Other Than
Full and Open Competition

PHS 306.304 Approval of the justifica-
tion.

(a)(3) The Deputy Assistant Sec-
retary for Health, Operations, PHS, is
designated as the approving official
referenced in FAR 6.304(a)(3) and
306.304(a)(3).

Subpart PHS 306.5—Competition
Advocates

PHS 306.502 Duties and responsibil-
ities

(b) The competition advocates for the
PHS activities shall coordinate their
efforts with the PHS competition advo-
cate, the Deputy Assistant Secretary
for Health Operations.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



168

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART PHS 314—FORMAL
ADVERTISING

Subpart PHS 314.4—Opening of Bids and
Award of Contract

Sec.
PHS 314.406–3 Other mistakes disclosed be-

fore award.
PHS 314.406–4 Mistakes after award.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart PHS 314.4—Opening of
Bids and Award of Contract

PHS 314.406–3 Other mistakes dis-
closed before award.

(g)(3) In addition to the requirement
in 314.406–3(g)(3), a copy of the data re-
quired by FAR 14.406–3(g)(3) shall be
sent to the Office of General Counsel,
Business and Administrative Law Divi-
sion, Parklawn Building, Room 17A–32,
5600 Fishers Lane, Rockville, MD 20857.
An information copy of the contracting
officer’s written statement of facts and
circumstances shall be provided to the
Contracts Management Branch, DGC/
ORM/OM/PHS.

[51 FR 20488, June 5, 1986]

PHS 314.406–4 Mistakes after award.
(e)(2) The data shall be submitted as

prescribed in PHS 314.406–3(g)(3).

[51 FR 20488, June 5, 1986]

PART PHS 315—CONTRACTING BY
NEGOTIATION

Subpart PHS 315.4—Solicitation
and Receipt of Proposals and
Quotations

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

PHS 315.412 Late proposals and modi-
fications.

(c)(1) When the principal official re-
sponsible for acquisition determines
that certain classes of biomedical or
behavioral research and development
acquisitions should be subject to condi-
tions other than those specified in FAR
52.215–10, Late Submissions, Modifica-
tions and Withdrawals of Proposals, he/
she may authorize the use of the provi-
sion in PHS 352.215–10 in addition to
the provision at FAR 52.215–10.

(2) When the provision in PHS
352.215–10 is included in the solicitation
and a proposal is received after the
exact time specified for receipt, the
contracting officer, with the assistance
of cost and technical personnel, shall
make a written determination as to
whether the proposal meets the re-
quirements of the provision at PHS
352.215–10 and, therefore, can be consid-
ered.

[51 FR 43357, Dec. 2, 1986; 51 FR 45229, Dec. 17,
1987, as amended at 52 FR 44397, Nov. 19, 1987]
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART PHS 323—ENVIRONMENT,
CONSERVATION, AND OCCUPA-
TIONAL SAFETY

Subpart PHS 323.70—Safety and Health

Sec.
PHS 323.7000 Scope of subpart.
PHS 323.7001 General.
PHS 323.7002 Policy.
PHS 323.7003 Actions required.
PHS 323.7004 Contract clause.
PHS 323.7005 Solicitation notice—construc-

tion.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20488, June 5, 1986, unless
otherwise noted.

Subpart PHS 323.70—Safety and
Health

PHS 323.7000 Scope of subpart.
This subpart prescribes the use of a

safety and health clause in contracts
involving hazardous material or oper-
ations, and procedures for developing
and administering safety and health
provisions.

PHS 323.7001 General.
Various statutes and regulations

(e.g., Walsh-Healey Act; Service Con-
tract Act) require adherence to mini-
mum safety and health standards by
contractors engaged in potentially haz-
ardous work. Positive action to reduce
accidents and conditions hazardous to
health under all contracts is in the
Government’s interest since the cost of
such accident and health hazards is
borne by the Government through
higher prices and sometimes by direct
indemnification of contractors against
liability claims.

PHS 323.7002 Policy.
(a) The guidance contained in FAR

Subpart 23.3 shall be used for hazardous
material as the primary reference.
When that guidance is judged insuffi-
cient or does not meet the safety and
health situation in the instant acquisi-
tion, this subpart shall be followed.

(b) Whenever the performance of a
contract will require use of hazardous

materials or operations, the contract-
ing activity shall require the prime
contractor and subcontractors to:

(1) Provide protection for the life and
health of PHS employees, contractor
employees, other persons involved with
work on PHS programs and projects,
and the public;

(2) Avoid accidental work interrup-
tions which could delay progress of
PHS programs and project;

(3) Maintain controls for the preven-
tion of damage and loss to property;
and

(4) Accumulate and provide data nec-
essary for analysis of risk and loss fac-
tors relating to PHS programs and
projects.

PHS 323.7003 Actions required.
(a) Contracting activities. Contracting

activities shall use the clause set forth
in PHS 352.223–70 as a guide in develop-
ing appropriate safety and health
clauses for use in prospective contracts
involving the following:

(1) Services or products;
(2) Research, development, or test

projects;
(3) Transportation of hazardous ma-

terials; and
(4) Construction, including construc-

tion of facilities on the contractor’s
premises.

(b) Safety officers. OPDIV safety offi-
cers shall advise and assist initiators of
acquisition requests and contracting
officers in:

(1) Determining whether safety and
health provisions should be included in
a prospective contract;

(2) Selecting or developing safety and
health clause provisions for incorpora-
tion in a prospective contract;

(3) Evaluating a prospective contrac-
tor’s safety and health programs; and

(4) Conducting post-award review and
surveillance to the extent deemed nec-
essary.

(c) Initiators. Initiators of acquisition
requests for items described in para-
graph (a) of this section shall:

(1) During the preparation of a re-
quest for contract, and in the RFP or
IFB:
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(i) Ensure that hazardous materials
and operations to be utilized in the per-
formance of the contract are clearly
identified; and

(ii) Coordinate with the appropriate
safety officer to ensure that all hazard-
ous materials and operations are evalu-
ated and that adequate safety require-
ments are established in the RFP or
IFB.

(2) During the period of performance:
(i) Apprise the contracting officer of

any noncompliance with safety and
health provisions identified in the con-
tract; and

(ii) Cooperate with the safety officer
in conducting review and surveillance
activities.

PHS 323.7004 Contract clause.

All contracts which require the use
of hazardous materials or operations
shall include a clause to provide adher-
ence to minimum safety and health
standards. The clause set forth in PHS
352.223–70 may be used or appropriately
modified to meet the needs of the indi-
vidual contract.

PHS 323.7005 Solicitation notice—con-
struction.

The contracting officer shall include
the clause in PHS 352.223–71 in all so-
licitations and resultant contracts for
construction and construction services.
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART PHS 333—PROTESTS,
DISPUTES, AND APPEALS

Subpart PHS 333.1—Protests

Sec.
PHS 333.102 General.
PHS 333.104 Protests to GAO.
PHS 333.105 Protests to GSBCA.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20488, June 5, 1986, unless
otherwise noted.

Subpart PHS 333.1—Protests
PHS 333.102 General.

The Division of Grants and Contracts
(DGC), ORM/OM/PHS, will participate
directly in the resolution of protests
against PHS agencies when the Office
of the Secretary, HHS, requests DGC
involvement, or when DGC considers a
protest action to be sensitive or con-
troversial, or otherwise has an interest
in the protest. In cases where DGC will
participate, the cognizant PHS con-
tracting office shall be notified. In
those instances, all file materials and
written statements normally forwarded
directly to the Departmental Protest
Control Officer shall be forwarded to
DGC, ORM/OM/PHS.

PHS 333.104 Protests to GAO.
(a) General. (2) A copy of the protest

files shall be sent to the Office of Gen-
eral Counsel, Business and Administra-
tive Law Division (OGC–BAL), Park-

lawn Building, Room 17A–32, 5600 Fish-
ers Lane, Rockville, MD 20857. In addi-
tion, an information copy of the con-
tracting officer’s statement of facts re-
quired by 333.104(a)(2)(i) shall be sent to
the Contracts Management Branch,
DGC/ORM/OM/PHS.

(b) Protests before award. (1) The head
of the contracting activity authority
to approve the written finding required
by FAR 33.104(b)(1) to authorize a con-
tract award while a protest is pending,
may be delegated to an organizational
level no lower than the Executive Offi-
cer of each PHS Agency.

(4) The data shall be submitted as
prescribed in PHS 333.104(a)(2).

(c) Protests after award. (1) The data
shall be submitted as prescribed in
PHS 333.104(a)(2).

(2) The head of the contracting activ-
ity authority to authorize contract
performance notwithstanding a protest
as set forth in FAR 33.104(c)(2), may be
delegated to an organizational level no
lower than the Executive Officer of
each PHS Agency.

PHS 333.105 Protests to GSBCA.
(b) The copy of the protest file to be

sent to OGC–BAL shall be sent to OGC–
BAL, Parklawn Building, Room 17A–32,
5600 Fishers Lane, Rockville, MD 20857.
In addition, an information copy of the
contracting officer’s statement of facts
required by 333.105(b)(1) shall be sent to
the Contracts Management Branch,
DGC/ORM/OM/PHS.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART PHS 335—RESEARCH AND
DEVELOPMENT CONTRACTING

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

PHS 335.080 Special determinations
and findings affecting research and
development contracting.

The Assistant Secretary for Health
shall sign individual and class deter-
minations and findings for:

(a) Acquisition or construction of
equipment or facilities on property not
owned by the United States pursuant
to 42 U.S.C. 241(a)(7); and

(b) Use of an indemnification provi-
sion in a research contract pursuant to
42 U.S.C. 241(a)(7).

[51 FR 20489, June 5, 1986]

PART PHS 336—CONSTRUCTION
AND ARCHITECT-ENGINEER
CONTRACTS

Subpart PHS 336.6—Architect-Engineer
Services

Sec.
PHS 336.680 Program of Requirements ap-

proval.
PHS 336.681 Funding.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 51 FR 20489, June 5, 1986, unless
otherwise noted.

Subpart PHS 336.6—Architect-
Engineer Services

PHS 336.680 Program of Requirements
approval.

The programmatic and technical re-
quirements for PHS design projects are
established in a special document
known as a Program of Requirements
(POR). In the case of design projects in-
volving the construction of new space,
including new facilities, replacement
facilities, and building additions, the
contracting officer shall ensure that
the Office of the Assistant Secretary
for Health has approved, or waived ap-
proval of, a POR prior to the issuance
of the synopsis or solicitation for ar-
chitectural/engineering services.

PHS 336.681 Funding.

(a) The contracting officer shall en-
sure that the agency financial manage-
ment officer has identified and cer-
tified that design funds have been ap-
propriated and apportioned prior to the
release of a synopsis or solicitation for
architect-engineer services for the
types of acquisitions specified in PHS
336.680. New facilities, replacement fa-
cilities, and building additions must
only be acquired with funds appro-
priated for that specific project as evi-
denced by either (1) specific language
in an appropriations act, or (2) Con-
gressional appropriations intent as re-
flected in appropriations committee re-
ports or Congressional budget justifica-
tion.

(b) In the case of ADAMHA, FDA,
HRSA, and NIH, the referenced agency
financial management officer is the Di-
rector of the agency’s Division of Fi-
nancial Management. In the case of
CDC, this official is the Director of the
Financial Management Office. Subject
to HRSA concurrence, funding for
projects of the Indian Health Service/
HRSA may be certified by the des-
ignated financial management officer
within the IHS Office of Administra-
tion.

(c) The funding source certification
shall include identification of the title,
appropriation symbol, and fiscal year
of the appropriation plus any relevant
project or activity description in the
appropriation act or reports.

(d) In an unusual circumstance where
time is critical, a synopsis or solicita-
tion for architect-engineer services
may be issued after the POR has been
approved if the agency financial man-
agement officer certifies that appro-
priation and apportionment of proper
funds as set forth in paragraph (a)
above are expected within 60 days. In
such cases, the synopsis or solicitation
must specify that award is subject to
the availability of funds. In these cir-
cumstances the contracting officer
shall ensure that contract award is not
made until the agency financial man-
agement officer has certified in writing

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00168 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



173

Appendix A—Public Health Service PHS 336.681

that proper funds have been appro-
priated and apportioned. Other excep-
tions to the funding requirements set
forth in paragraph (a) above, must be
specifically approved in writing by the

Office of the Assistant Secretary for
Health prior to the release of a synop-
sis or solicitation for architect-engi-
neer services for new facilities, replace-
ment facilities, and building additions.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



174

SUBCHAPTER H—CLAUSES AND FORMS

PART PHS 352—SOLICITATION PRO-
VISIONS AND CONTRACT
CLAUSES

Subpart PHS 352.2—Texts of Provisions and
Clauses

Sec.
PHS 352.215–10 Late proposals, modifica-

tions of proposals, and withdrawals of
proposals.

PHS 352.223–70 Safety and health.
PHS 352.223–71 Safety and health—con-

struction.
PHS 352.232–70 Additional payment provi-

sion.
PHS 352.280–1 Protection of human sub-

jects.
PHS 352.280–2 Care of laboratory animals.
PHS 352.280–3 Maximum allowable cost for

drugs.
PHS 352.280–4 Contracts awarded under the

Indian Self-Determination Act.
PHS 352.280–6 Demurrage charge provisions

for reusable cylinders and containers.

Subpart PHS 352.3—Provision and Clause
Matrices

PHS 352.380–4 Contract clauses for con-
tracts awarded under the Indian Self-De-
termination Act.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 36242, Sept. 14, 1984, unless
otherwise noted.

Subpart 352.2—Texts of Provisions
and Clauses

PHS 352.215–10 Late proposals, modi-
fications of proposals, and with-
drawals of proposals.

As prescribed in PHS 315.412, the fol-
lowing provision may be included in
the solicitation when authorized by the
principal official responsible for acqui-
sition.

LATE PROPOSALS, MODIFICATIONS OF PROPOS-
ALS, AND WITHDRAWALS OF PROPOSALS
(NOV 1986)

Notwithstanding the procedures contained
in the provision of this solicitation entitled
Late Submissions, Modifications, and With-
drawals of Proposals, a proposal received
after the date specified for receipt may be
considered if it offers significant cost or
technical advantages to the Government,
and it was received before proposals were dis-

tributed for evaluation, or within five cal-
endar days after the exact time specified for
receipt, whichever is earlier.

(End of provision)

[51 FR 43357, Dec. 2, 1986; 51 FR 45229, Dec. 17,
1987, and 52 FR 44357, Nov. 19, 1987]

PHS 352.223–70 Safety and health.
The following clause is covered by

the policy set forth in Subpart PHS
323.70 and is to be used in accordance
with the instructions set forth in PHS
323.7002 and PHS 323.7003.

SAFETY AND HEALTH (APR 1984)

(a) In order to provide safety controls for
protection to the life and health of employ-
ees and other persons; for prevention of dam-
age to all property; and for avoidance of
work interruptions in the performance of the
contract; the Contractor will comply with
the following standards: (Insert codes, stand-
ards, and criteria (including any applicable
State and local requirements) prescribed by
the Safety Officer.)

Further, the Contractor shall take or
cause to be taken such additional safety
measures as the Contracting Officer may de-
termine to be reasonably necessary; Pro-
vided, that, if compliance with such
additonal safety measures results in a mate-
rial increase in the cost or time of perform-
ance of the contract, an equitable adjust-
ment will be made in accordance with the
clause of this contract entitled ‘‘Changes.’’

(b) Prior to commencement of work, the
Contractor will submit in writing its plan for
complying with the safety and health provi-
sions of this contract, and will meet with the
Contracting Officer or his/her designated
representative to discuss and develop a mu-
tual understanding relative to administra-
tion of the overall safety program.

(c) During the performance of work under
this contract, the Contractor share comply
with all procedures prescribed by the Con-
tracting Officer for the control and safety of
persons visiting the job site and will comply
with such requirements to prevent accidents
as may be prescribed by the Contracting Of-
ficer.

(d) The Contractor will maintain an accu-
rate record of, and report to the Contracting
Officer in such manner as the Contracting
Officer may prescribe, all accidents and inci-
dents resulting in death, traumatic injury,
occupational disease, and/or damage to all
property incident to work performed under
the contract.
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(e) The Contracting Officer shall notify (if
otherwise, confirm in writing) the Contrac-
tor of any noncompliance with the provi-
sions of this clause and corrective action to
be taken. After receipt of such notice, the
Contractor shall immediately take such cor-
rective action. (Such notice, when delivered
to the Contractor or its representative at the
site of the work, shall be deemed sufficient
for the purpose.) If the Contractor fails or re-
fuses to comply promptly, the Contracting
Officer may issue an order stopping all or
part of the work until satisfactory corrective
action has been taken. No part of the time
lost due to any such stop order shall be the
subject of claim for extension of time or for
costs or damages by the Contractor.

(f) The Contractor shall insert the sub-
stance of this clause in each subcontract in-
volving the use of hazardous materials or op-
erations. Compliance with the provisions of
this clause by subcontractors will be the re-
sponsibility of the Contractor.

(End of clause)

[51 FR 20489, June 5, 1986]

PHS 352.223–71 Safety and health—
construction.

The following clause shall be in-
cluded in all solicitations and resultant
contracts for construction and con-
struction services, as required by PHS
323.7005.

SAFETY AND HEALTH—CONSTRUCTION (APR
1984)

Your attention is invited to the regula-
tions issued by the Secretary of Labor pursu-
ant to section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C.
333) entitled ‘‘Safety and Health Regulations
for Construction’’ (29 CFR part 1926). The
Contractor is required to comply with the
referenced regulations to the extent that the
resultant contract involves construction.

(End of clause)

[51 FR 20490, June 5, 1986]

PHS 352.232–70 Additional payment
provision.

The following clause shall be in-
cluded in all solicitations and resultant
contracts for construction which con-
tain the ‘‘Payments Under Fixed-Price
Construction Contracts’’ clause set
forth in FAR 52.232–4:

ADDITIONAL PAYMENT PROVISION (APR 1984)

Unless otherwise stated in this contract,
there will be taken into consideration in

computing progress payments material that
will be incorporated into the structure if
such material is delivered at the site, or is
delivered to the Contractor and properly
stored by it in a suitable warehouse, storage
yard, or similar place either within 25 miles
of the site or as otherwise approved by the
Contracting Officer. Before each payment is
made, the Contractor shall furnish to the
Contracting Officer such evidence as he/she
may require of the quantity and value of
such material and that it will be incor-
porated into the structure. If such material
is stored off the site, the Contractor shall
also furnish to the Contracting Officer, be-
fore payment, properly executed bills of sale
to the Government for the delivered mate-
rial upon which such payment is to be made.

(End of clause)

[51 FR 20490, June 5, 1986]

PHS 352.280–1 Protection of human
subjects.

The policy and procedures to be fol-
lowed whenever individuals may be in-
volved as subjects in research activi-
ties supported or conducted by the De-
partment under a contract are provided
in Subpart PHS 380.1 and 45 CFR Part
46, Protection of Human Subjects.

(a) The following provisions shall be
included in solicitations expected to
involve human subjects:

NOTICE TO OFFERORS OF REQUIREMENTS OF 45
CFR PART 46, PROTECTION OF HUMAN SUB-
JECTS (SEP 1985)

(a) Copies of the Department of Health and
Human Services (Department) regulations
for the protection of human subjects, 45 CFR
part 46, are available from the Office for Pro-
tection from Research Risks (OPRR), Na-
tional Institutes of Health, Bethesda, Mary-
land 20892. The regulations provide a system-
atic means, based on established ethical
principles, to safeguard the rights and wel-
fare of individuals who participate as sub-
jects in research activities supported or con-
ducted by the Department.

(b) The regulations define a human subject
as a living individual about whom an inves-
tigator (whether professional or student)
conducting research obtains (1) data through
intervention of interaction with the individ-
ual, or (2) identifiable private information.
The regulations extend to the use of human
organs, tissue, and body fluids from individ-
ually identifiable human subjects as well as
to graphic, written, or recorded information
derived from individually identifiable human
subjects. The use of autopsy materials is
governed by applicable State and local law
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and is not directly regulated by 45 CFR part
46.

(c) Activities in which the only involve-
ment of human subjects will be in one or
more of the categories set forth in 45 CFR
46.101(b)(1–6) are exempt from coverage.

(d) Inappropriate designations of the non-
involvement of human subjects or of exempt
categories of research in a project may re-
sult in delays in the review of a proposal.
The Public Health Service will make a final
determination of whether the proposed ac-
tivities are covered by the regulations or are
in an exempt category, based on the informa-
tion provided in the proposal. In doubtful
cases, prior consultation with OPRR, (tele-
phone: 301–496–7014), is recommended.

(e) In accordance with 45 CFR part 46, pro-
spective Contractors being considered for
award shall be required to file with OPRR an
acceptable Assurance of Compliance with the
regulations, specifying review procedures
and assigning responsibilities for the protec-
tion of human subjects. The initial and con-
tinuing review of a research project by an in-
stitutional review board shall assure that
the rights and welfare of the human subjects
involved are adequately protected, that the
risks to the subjects are reasonable in rela-
tion to the potential benefits, if any, to the
subjects and the importance of the knowl-
edge to be gained, and that informed consent
will be obtained by methods that are ade-
quate and appropriate. Prospective Contrac-
tors proposing research that involves human
subjects shall be contacted by OPRR and
given detailed instructions for establishing
an institutional review board and filing an
Assurance of Compliance.

(f) It is recommended that OPRR be con-
sulted for advice or guidance concerning ei-
ther regulatory requirements or ethical
issues pertaining to research involving
human subjects.

(End of provision)

(b) The following clause shall be in-
cluded in contracts involving human
subjects:

PROTECTION OF HUMAN SUBJECTS (OCT 1986)

(a) The Contractor agrees that the rights
and welfare of human subjects involved in re-
search under this contract shall be protected
in accordance with 45 CFR part 46 and with
the Contractor’s current Assurance of Com-
pliance on file with the Office for Protection
for Research Risks, National Institutes of
Health, Public Health Service. The Contrac-
tor further agrees to provide certification at
least annually that the institutional review
board has reviewed and approved the proce-
dures which involve human subjects in ac-
cordance with 45 CFR part 46 and the Assur-
ance of Compliance.

(b) The Contractor shall bear full respon-
sibility for the performance of all work and
services involving the use of human subjects
under this contract in a proper manner and
as safely as is feasible. The parties hereto
agree that the Contractor retains the right
to control and direct the performance of all
work under this contract. Nothing in this
contract shall be deemed to constitute the
Contractor or any subcontractor, agent or
employee of the Contractor, or any other
person, organization, institution, or group of
any kind whatsoever, as the agency or em-
ployee of the Government. The Contractor
agrees that it has entered into this contract
and will discharge its obligations, duties,
and undertakings and the work pursuant
thereto, whether requiring professional
judgement or otherwise, as an independent
Contractor without imputing liability on the
part of the Government for the acts of the
Contractor or its employees.

(c) If at any time during performance of
this contract, the Contracting Officer deter-
mines, in consultation with the Office for
Protection from Research Risks (OPRR), Na-
tional Institutes of Health (NIH), that the
Contractor is not in compliance with any of
the requirements and/or standards stated in
paragraphs (a) and (b), above, the Contract-
ing Officer may immediately suspend, in
whole or in part, work and further payments
under this contract until the Contractor cor-
rects such noncompliance. Notice of the sus-
pension may be communicated by telephone
and confirmed in writing. If the Contractor
fails to complete the corrective action with-
in the period of time designated in the Con-
tracting Officer’s written notice of suspen-
sion, the Contracting Officer may, in con-
sultation with OPRR, NIH, terminate this
contract in whole or in part, and the Con-
tractor’s name may be removed from the list
of those Contractors with approved Depart-
ment of Health and Human Services Human
Subject Assurances.

(End of clause)

[51 FR 20490, June 5, 1986, as amended at 52
FR 9300, Mar. 24, 1987]

PHS 352.280–2 Care of laboratory ani-
mals.

The policies and procedures to be
used when contracts involve live verte-
brate animals are provided in Subpart
PHS 380.2, and in the PHS Policy on Hu-
mane Care and Use of Laboratory Ani-
mals by Awardee Institutions and accom-
panying implementation instructions
published in a special edition of the
NIH Guide for Grants and Contracts, Vol.
14, No. 8, June 25, 1985.
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(a) The following provision shall be
included in solicitations expected to
involve vertebrate animals:

NOTICE TO OFFERORS OF REQUIREMENT FOR
ADEQUATE ASSURANCE OF PROTECTION OF
VERTEBRATE ANIMAL SUBJECTS (SEP 1985)

The PHS Policy on Humane Care and Use of
Laboratory Animals by Awardee Institutions es-
tablishes a number of requirements for re-
search activities involving animals. Before a
PHS award may be made to an applicant or-
ganization, the organization shall file, with
the Office for Protection from Research
Risks (OPRR), National Institutes of Health
(NIH), PHS, a written Animal Welfare Assur-
ance which commits the organization to
comply with the provisions of the PHS Policy
on Humane Care and Use of Laboratory Ani-
mals by Awardee Institutions, the Animal Wel-
fare Act, and the Guide for the Care and Use
of Laboratory Animals prepared by the Insti-
tute of Laboratory Animal Resources. In ac-
cordance with the PHS Policy on Humane
Care and Use of Laboratory Animals by Award-
ee Institutions, applicant organizations must
establish a committee, qualified through the
experience and expretise of its members, to
oversee the institution’s animal program, fa-
cilities and procedures. No PHS award in-
volving the use of animals shall be made un-
less the Animal Welfare Assurance has been
approved by OPRR. Prior to award, the con-
tracting officer will notify Contractor(s) se-
lected for projects that involve live verte-
brate animals that an Animal Welfare Assur-
ance is required. The contracting officer will
request that OPRR negotiate an acceptable
Animal Welfare Assurance with those Con-
tractor(s). For further information, OPRR may
be contacted at NIH, Bethesda, Maryland 20892
(301–496–7041).

(End of provision)

(b) The following clause shall be in-
cluded in all contracts involving re-
search on vertebrate animals:

CARE OF LIVE VERTEBRATE ANIMALS (OCT
1986)

(a) Before undertaking performance of any
contract involving research on live verte-
brate animals, the Contractor shall register
with the Secretary of Agriculture of the
United States in accordance with 7 U.S.C.
2316 and 9 CFR 2.25–2.28. The Contractor shall
furnish evidence of such registration to the
Contracting Officer.

(b) The Contractor shall acquire vertebrate
animals used in research from a dealer li-
censed by the Secretary of Agriculture under
7 U.S.C. 2133 and 9 CFR 2.1–2.11, or from a
source that is exempt from licensing under
those sections.

(c) The Contractor agrees that the care and
use of any live vertebrate animals used or in-
tended for use in the performance of this
contract will conform with the PHS Policy on
Humane Care and Use of Laboratory Animals
by Awardee Institutions, the current Animal
Welfare Assurance, the Guide for the Care and
Use of Laboratory Animals prepared by the In-
stitute of Laboratory Animal Resources and
the pertinent laws and regulations of the
United States Department of Agriculture
(see 7 U.S.C. 2131 et seq. and 9 CFR sub-
chapter A, parts 1–4). In case of conflict be-
tween standards, the more stringent stand-
ard shall be used.

(d) If at any time during performance of
this contract, the Contracting Officer deter-
mines, in consultation with the Office for
Protection from Research Risks (OPRR), Na-
tional Institutes of Health (NIH), that the
Contractor is not in compliance with any of
the requirements and/or standards stated in
paragraphs (a) and (c), above, the Contract-
ing Officer may immediately suspend, in
whole or in part, work and further payments
under this contract until the Contractor cor-
rects such noncompliance. Notice of the sus-
pension may be communicated by telephone
and confirmed in writing. If the Contractor
fails to complete corrective action within
the period of time designated in the
Contracing Officer’s written notice of sus-
pension, the Contracting Officer may, in con-
sultation with OPRR, NIH, terminate this
contract in whole or in part, and the Con-
tractor’s name may be removed from the list
of those Contractors with approved Public
Health Service Animal Welfare Assurances.

NOTE: The Contractor may request reg-
istration of its facility and a current listing
of licensed dealers from the Regional Office
of the Animal and Plant Health Inspection
Service (APHIS), USDA, for the region in
which its research facility is located. The lo-
cation of the appropriate APHIS Regional
Office, as well as information concerning
this program may be obtained by contacting
the Senior Staff Officer, Animal Care Staff,
USDA/APHIS, Federal Center Building, Hy-
attsville, Maryland 20782.

(End of clause)

[51 FR 20491, June 5, 1986, as amended at 52
FR 9300, Mar. 24, 1987]

PHS 352.280–3 Maximum allowable
cost for drugs.

The following clause, or one reading
substantially as follows, shall be in-
cluded in all contracts subject to the
provisions of the Maximum Allowable
Cost (MAC) regulation and PHS 380.305.
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MAXIMUM ALLOWABLE COST FOR DRUGS (APR
1984)

(a) Reimbursement for drugs provided or
used under this contract shall be in accord-
ance with the Maximum Allowable Cost
(MAC) regulation set forth in 45 CFR subtitle
A, part 19. In accordance with 19.3 of the
MAC regulation, the amount which is recog-
nized for reimbursement or payment pur-
poses for any drug purchased under the
terms of the contract shall not exceed the
lowest of:

(1) The maximum allowable cost of the
drug, if any, established in accordance with
19.5 of the MAC regulation plus a reasonable
dispensing fee;

(2) The acquisition cost of the drug plus a
reasonable dispensing fee; or

(3) The provider’s usual and customary
charge to the public for the drug; Provided,
That:

(i) The maximum allowable cost estab-
lished for any drug shall not apply to a brand
of that drug prescribed for a patient which
the prescriber has certified in his/her own
handwriting is medically necessary for that
patient; and Provided, further, That:

(ii) When compensation for drug dispensing
is included in some other amount payable to
the provider by the reimbursing or payment
program agency, a separate dispensing fee
will not be recognized.

(b) The Contractor agrees:
(1) To include the following solicitation

notification in all applicable solicitations
issued under this contract and to ensure that
subcontractors include it in any subsequent
applicable solicitation:

This acquisition is subject to the Maxi-
mum Allowable Cost (MAC) regulation set
forth in part 19 to subtitle A of title 45 of the
Code of Federal Regulations.

(2) To include this clause, including this
paragraph (b), in all applicable subcontracts,
regardless of tier, awarded pursuant to this
contract.

(3) To include the furnished MAC deter-
mination or acquisition cost data in all ap-
plicable solicitations issued under this con-
tract and in all resultant subcontracts
awarded pursuant to this contract.

(End of clause)

PHS 352.280–4 Contracts Awarded
Under the Indian Self-Determina-
tion Act.

(a) Insert the following clauses in
cost-reimbursement contracts awarded
under the Indian Self-Determination
Act as described in subpart PHS 380.4.

CLAUSE NO. 1—DEFINITIONS (JUN 1977)

As used throughout this contract, the fol-
lowing terms shall have the meaning set
forth below:

(a) The term ‘‘Secretary’’ means the Sec-
retary, the Under Secretary, or any Assist-
ant Secretary of the Department of Health
and Human Services (HHS); and the term
‘‘his/her duly authorized representative’’
means any person, persons, or board (other
than the Contracting Officer) authorized to
act for the Secretary.

(b) The term ‘‘Contracting Officer’’ means
the person executing this contract on behalf
of the Government, and any other officer or
employee who is properly designated Con-
tracting Officer; and the term includes, ex-
cept as otherwise provided in this contract,
the authorized representative of the Con-
tracting Officer acting within the limits of
his/her authority.

(c) The term ‘‘Project Officer’’ means the
person representing the Government for the
purpose of monitoring contract performance.
The Project Officer is not authorized to issue
any instructions or directions which effect
any increase or decrease in the cost of this
contract or which change the period of this
contract.

(d) The term ‘‘Department’’ means the De-
partment of Health and Human Services.

(e) Except as otherwise provided in this
contract, the term ‘‘subcontract’’ includes
purchase orders under this contract.

(End of clause)

CLAUSE NO. 2—DISPUTES (JUN 1977)

(a) Except as otherwise provided in this
contract, any dispute concerning a question
of fact arising under this contract which is
not disposed of by agreement shall be de-
cided by the Contracting Officer, who shall
reduce his/her decision to writing and mail
or otherwise furnish a copy thereof to the
Contractor. The decision of the Contracting
Officer shall be final and conclusive unless
within 30 days from the date of receipt of
such copy, the Contractor mails or otherwise
furnishes to the Contracting Officer a writ-
ten appeal addressed to the Secretary. The
decision of the Secretary or his/her duly au-
thorized representative for the determina-
tion of such appeals shall be final and con-
clusive unless determined by a court of com-
petent jurisdiction to have been fraudulent,
or capricious, or arbitrary, or so grossly er-
roneous as necessarily to imply bad faith, or
not supported by substantial evidence. In
connection with any appeal proceeding under
this clause, the Contractor shall be afforded
an opportunity to be heard and to offer evi-
dence in support of its appeal. Pending final
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decision of a dispute hereunder, the Contrac-
tor shall proceed diligently with the per-
formance of the contract and in accordance
with the Contracting Officer’s decision.

(b) This ‘‘Disputes’’ clause does not pre-
clude consideration of law questions in con-
nection with decisions provided for in para-
graph (a) above: Provided, That nothing in
this contract shall be construed as making
final the decision of any administrative offi-
cial, representative, or board on a question
of law.

(End of clause)

CLAUSE NO. 3—LIMITATION OF COST (JUN 1977)

(a) It is estimated that the total cost to
the Government for the performance of this
contract will not exceed the estimated cost
set forth in this contract and the Contractor
agrees to use its best efforts to perform all
work and all obligations under this contract
within such estimated costs. If at any time
the Contractor has reason to believe that the
costs which it expects to incur in the per-
formance of this contract in the next suc-
ceeding sixty (60) days, when added to all
costs previously incurred, will exceed sev-
enty-five percent (75%) of the estimated cost
set forth in the contract, or, if at any time
the Contractor has reason to believe that the
total cost to the Government, for the per-
formance of this contract, will be substan-
tially greater or less than the estimated cost
thereof, the Contractor shall notify the Con-
tracting Officer in writing to that effect, giv-
ing its revised estimate of such total cost for
the performance of this contract.

(b) The Government shall not be obligated
to reimburse the Contractor for costs in-
curred in excess of the estimated cost set
forth in the contract and the Contractor
shall not be obligated to continue perform-
ance under the contract or to incur costs in
excess of such estimated cost unless and
until the Contracting Officer shall have noti-
fied the Contractor in writing that such esti-
mated cost has been increased and shall have
specified in such notice a revised estimated
cost which shall thereupon constitute the es-
timated cost of performance of this contract.
When and to the extent that the estimated
cost set forth in this contract has been in-
creased by the Contracting Officer in writ-
ing, any costs incurred by the Contractor in
excess of such estimated cost prior to the in-
crease in estimated cost shall be allowable
to the same extent as if such costs had been
incurred after such increase in estimated
cost.

(End of clause)

CLAUSE NO. 4—ALLOWABLE COST (JUN 1977)

(a) Compensation for Contractor’s perform-
ance. Payment for the allowable cost, as

herein defined and as actually incurred by
the Contractor shall constitute full and com-
plete compensation for the performance of
the work under this contract.

(b) Allowable cost. The allowable cost of
performing the work under this contract
shall be the cost actually incurred by the
Contractor, either directly incident or prop-
erly allocable to the contract, in the per-
formance of this contract in accordance with
its terms. The allowable cost, direct and in-
direct, including acceptability of cost alloca-
tion methods, shall be determined by the
Contracting Officer in accordance with:

(1)(i) ‘‘A Guide for Nonprofit Institutions
Establishing Indirect Cost Rates for Re-
search Grants and Contracts with the De-
partment of Health and Human Services,
HHS Publication OASC–5’’ or (ii) ‘‘A Guide
for Hospitals, Grants and Contracts with the
Department of Health and Human Services,
HHS Publication OASC–3,’’ or (iii) Subpart 1–
15.7 of the Federal Procurement Regulations
(41 CFR subpart 1–15.7) if the contract is with
a state or local government agency, or (iv)
Subpart 1–15.4 of the Federal Procurement
Regulations (41 CFR subpart 1–15.4) if the
contract is for the procurement of construc-
tion or architect-engineer services.

(2) The terms of the contract.

(End of clause)

CLAUSE NO. 5—NEGOTIATED OVERHEAD RATES
(JUN 1977)

(a) Notwithstanding the provisions of the
clause of this contract entitled, ‘‘Allowable
Cost,’’ the allowable indirect costs shall be
obtained by applying negotiated overhead
rates to bases agreed upon by the parties, as
specified below.

(b) The Contractor, as soon as possible, but
not later than six (6) months after the expi-
ration of each of the Contractor’s financial
years or such period as may mutually be
agreed upon by the Government and the Con-
tractor, shall submit to the Contracting Offi-
cer, with a copy to the cognizant audit agen-
cy, a proposed final overhead rate or rates
for that period based on the Contractor’s
cost experience during that period, together
with supporting cost data. Negotiation of
final overhead rates by the Contractor and
the Contracting Officer shall be undertaken
as promptly as practicable after receipt of
the Contractor’s proposal.

(c) Allowability of costs and acceptability
of cost allocation methods shall be deter-
mined in accordance with the applicable cost
principles set forth in paragraph (b)(1) of
Clause 4, as in effect on the date of this con-
tract, and the same hereby incorporated
herein by reference.

(d) The results of each negotiation shall be
set forth in an amendment to this contract,
which shall specify (1) the agreed final rate,
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(2) the bases to which the rates apply, and (3)
the periods for which the rates apply.

(e) Pending establishment of final over-
head rates for any period, the Contractor
shall be reimbursed either at negotiated pro-
visional rates as provided in this contract or
at billing rates acceptable to the Contract-
ing Officer, subject to appropriate adjust-
ment when the final rates for that period are
established. To prevent substantial over or
under payment, the provisional or billing
rates may, at the request of either party, be
revised by mutual agreement, either retro-
actively or prospectively. Any such revision
of negotiated provisional rates provided in
this contract shall be set forth in an amend-
ment to this contract.

(f) Any failure by the parties to agree on
any final rate or rates under this clause shall
be considered a dispute concerning a ques-
tion of fact for decision by the Contracting
Officer within the meaning of the clause of
this contract entitled ‘‘Disputes.’’

(g) Submission of proposed provisional and/
or final overhead rates, together with appro-
priate data in support thereof, to the Sec-
retary or his/her duly authorized representa-
tive, and agreements on provisional and/or
final overhead rates entered into between
the Contractor and the Secretary or his/her
duly authorized representative, as evidenced
by Negotiated Overhead Rate Agreements
signed by both parties, shall be deemed to
satisfy the requirements of (b), (d) and (e)
above.

(End of clause)

CLAUSE NO. 6—PAYMENT (JUN 1977)

(a) Payment on account of allowable cost.
Once each month (or at more frequent inter-
vals if approved by the Contracting Officer)
the Contractor may submit to the Contract-
ing Officer, in such form and reasonable de-
tail as may be required, an invoice or vouch-
er supported by a statement of costs in-
curred by the Contractor in the performance
of this contract and claimed to constitute al-
lowable costs. Promptly after receipt of each
invoice or voucher, the Government shall,
subject to the provisions of (b) below, make
payment thereon as approved by the Con-
tracting Officer.

(b) Audit Adjustments. At any time or times
prior to settlement under this contract the
Contracting Officer may have invoices or
vouchers and statements of cost audited.
Each payment theretofore made shall be sub-
ject to reduction for amounts included in the
related invoice or voucher which are found
by the Contracting Officer, on the basis of
such audit, not to constitute allowable cost.
Any payment may be reduced for overpay-
ment, or increased for underpayments on
preceding invoices or vouchers.

(c) Completion voucher. On receipt and ap-
proval of the invoice or voucher designated

by the Contractor as the ‘‘completion in-
voice’’ or ‘‘Completion Voucher’’ and upon
compliance by the Contractor with all the
provisions of this contract (including with-
out limitation, the provisions relating to
patents and provisions of (d) below) the Gov-
ernment shall promptly pay to the Contrac-
tor any balance of allowable cost. The com-
pletion invoice or voucher shall be submitted
by the Contractor promptly following com-
pletion of the work under this contract but
in no event later than 6 months (or such
longer period as the Contracting Officer may
in his/her discretion approve in writing) from
the date of such completion.

(d) Applicable credits. The Contractor agrees
that any refunds, rebates, credits, or other
amounts (including any interest thereon) ac-
cruing to or received by the Contractor or
any assignee under this contract shall be
paid by the Contractor to the Government,
to the extent that they are properly alloca-
ble to costs for which the Contractor has
been reimbursed by the Government under
this contract. Reasonable expenses incurred
by the Contractor for the purpose of securing
such refunds, rebates, credits, or other
amounts shall be allowable cost hereunder
when approved by the Contracting Officer.

(e) Financial settlement. Prior to final pay-
ment under this contract, the Contractor
and each assignee under this contract whose
assignment is in effect at the time of final
payment under this contract shall execute
and deliver:

(1) An assignment to the Government in
form and substance satisfactory to the Con-
tracting Officer, of refunds, rebates, credits,
or other amounts (including any interest
thereon) properly allocable to costs for
which the Contractor has been reimbursed
by the Government under this contract, and

(2) A release discharging the Government,
its officers, agents, and employees from all
liabilities, obligations, and claims arising
out of or under this contract, subject only to
the following exceptions:

(i) Specified claims in stated amounts or in
estimated amounts where the amounts are
susceptible to exact statement by the Con-
tractor;

(ii) Claims, together with reasonable ex-
penses incidental thereto, based upon liabil-
ities of the Contractor to third parties aris-
ing out of the performance of this contract;
Provided, That such claims are not known to
the Contractor on the date of the execution
of the release; And provided further, That
the Contractor gives notice of such claims in
writing to the Contracting Officer not more
than 6 years after the date of the release or
the date of any notice to the Contractor that
the Government is prepared to make final
payment, whichever is earlier; and

(iii) Claims for reimbursement of costs
(other than expenses of the Contractor by
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reason of its indemnification of the Govern-
ment against patent liability), including rea-
sonable expenses incidental thereto, incurred
by the Contractor under the provisions of
this contract relating to patents.

(End of clause)

CLAUSE NO. 7—ADVANCE PAYMENTS (JUN
1977)

(a) Amount of Advance. At the request of
the Contractor, and subject to the conditions
hereinafter set forth, the Government shall
make an advance payment, or advance pay-
ments from time to time, to the Contractor.
No advance payment shall be made (1) with-
out the approval of the office administering
advance payments (hereinafter called the
‘‘Administering Office’’ and designated in
paragraph (k)(4) as with all advance pay-
ments theretofore made, shall exceed the
amount stated in paragraph (k)(1) hereof;
and (3) without a properly certified invoice
or invoices.

(b) Special Bank Account. Until all advance
payments made hereunder are liquidated and
the Administering Office approves in writing
the release of any funds due and payable to
the Contractor, all advance payments and all
other payments under the contract shall be
made by check payable to the Contractor,
and be marked for deposit only in a Special
Bank Account with the bank designated in
paragraph (k)(2) hereof. No part of the funds
in the Special Bank Account shall be min-
gled with other funds of the Contractor prior
to withdrawal thereof from the Special Bank
Account as hereinafter provided. Except as
hereinafter provided, each withdrawal shall
be made only by check of the Contractor
countersigned on behalf of the Government
by the Contracting Officer or such other per-
son or persons as he/she may designate in
writing (hereinafter called the
‘‘Countersigning Agent’’). Until otherwise
determined by the Administering Office,
countersignature on behalf of the Govern-
ment will not be required.

(c) Use of Funds. The funds in the Special
Bank Account may be withdrawn by the
Contractor solely for the purposes of making
payments for items of allowable cost or to
reimburse the Contractor for such items of
allowable cost, and for such other purposes
as the Administering Office may approve in
writing. An interpretation required as to the
proper use of funds shall be made in writing
by the Administering Office.

(d) Return of Funds. The Contractor may at
any time repay all or any part of the funds
advanced hereunder. Whenever so requested
in writing by the Administering Office, the
Contractor shall repay to the Government
such part of the unliquidated balance of ad-
vance payments as shall in the opinion of the
Administering Office be in excess of current
requirements, or (when added to total ad-

vance previously made and liquidated) in ex-
cess of the amount specified in paragraph
(k)(1) hereof. In the event the Contractor
fails to repay such part of the unliquidated
balance of advance payments when so re-
quested by the Administering Office, all or
any part thereof may be withdrawn from the
Special Bank Account by checks payable to
the Treasurer of the United States signed
solely by the Countersigning Agent and ap-
plied in reduction of advance payments then
outstanding hereunder.

(e) Liquidation. If not otherwise liquidated,
the advance payments made hereunder shall
be liquidated as herein provided. When the
sum of all payments under this contract,
other than advance payments, plus the un-
liquidated amount of advance payments are
equal to the total estimated cost for the
work under this contract or such lesser
amount to which the total estimated cost
under this contract may have been reduced,
plus increases, if any, in this total estimated
cost not exceeding, in the aggregate (includ-
ing, without limitation, reimbursable costs
incident to termination for cause and ret-
rocession as estimated by the Contracting
Officer), the Government shall thereafter
withhold further payments to the Contractor
and apply the amounts withheld against the
Contractor’s obligation to repay such ad-
vance payments until such advance pay-
ments shall have been fully liquidated. If
upon completion, termination, or retroces-
sion of the contract all advance payments
have not been fully liquidated, the balances
therefor shall be deducted from any sums
otherwise due or which may become due to
the Contractor from the Government, and
any deficiency shall be paid by the Contrac-
tor to the Government upon demand.

(f) Bank Agreement. Before an advance pay-
ment is made hereunder, the Contractor
shall transmit to the Administering Office,
in the form prescribed by such office, an
Agreement in triplicate from the bank in
which the Special Bank Account is estab-
lished, clearly setting forth the special char-
acter of the account and the responsibilities
of the bank thereunder. Wherever possible,
such bank shall be a member bank of the
Federal Reserve System, or an ‘‘insured’’
bank within the meaning of the Act creating
the Federal Deposit Insurance Corporation
Act of August 23, 1935, 49 Stat. 685, as amend-
ed (12 U.S.C. 264).

(g) Lien on Special Bank Account. The Gov-
ernment shall have a lien upon any balance
in the Special Bank Account paramount to
all other liens, which lien shall secure the re-
payment of any advance payments made
hereunder.

(h) Lien on Property Under Contract. Any
and all advance payments made under this
contract shall be secured, when made, by a
lien in favor of the Government, paramount
to all other liens, upon the supplies or other
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things covered by this contract and on all
material and other property acquired for or
allocated to the performance of this con-
tract, except to the extent that the Govern-
ment by virtue of any other provision of this
contract, or otherwise, shall have valid title
to such supplies, materials, or other prop-
erty as against other creditors of the Con-
tractor. The Contractor shall identify, by
marking or segregation, all property which
is subject to a lien in favor of the Govern-
ment by virtue of any provision of this con-
tract in such a way as to indicate that it is
subject to such lien and that it has been ac-
quired for or allocated to the performance of
this contract. If for any reason such supplies,
materials, or other property are not identi-
fied by marking or segregation, the Govern-
ment shall be deemed to have a lien to the
extent of the Government’s interest under
this contract on any mass of property with
which such supplies, materials, or other
property are commingled. The Contractor
shall maintain adequate accounting control
over such property on its books and records.
If at any time during the progress of the
work on the contract it becomes necessary
to deliver any item or items and materials
upon which the Government has a lien as
aforesaid to a third person, the Contractor
shall notify such third person of the lien
herein provided and shall obtain from such
third person a receipt, in duplicate, acknowl-
edging, inter alia, the existence of such lien.
A copy of each receipt shall be delivered by
the Contractor to the Contracting Officer. If
this contract is terminated in whole or in
part and the Contractor is authorized to sell
or retain termination inventory acquired for
or allocated to this contract, such sale or re-
tention shall be made only if approved by the
Contracting Officer, which approval shall
constitute a release to the Government’s lien
hereunder to the extent that such termi-
nation inventory is sold or retained, and to
the extent that the proceeds of the sale, or
the credit allowed for such retention on the
Contractor’s termination claim, is applied in
reduction of advance payments then out-
standing hereunder.

(i) Insurance. The Contractor represents
and warrants that it is now maintaining
with responsible insurance carriers, (1) insur-
ance upon its own plant and equipment
against fire and other hazards to the extent
that like properties are usually insured by
others operating plants and properties of
similar character in the same general local-
ity; (2) adequate insurance against liability
on account of damage to persons or property;
and (3) adequate insurance under all applica-
ble workmen’s compensation laws. The Con-
tractor agrees that, until work under this
contract has been completed and all advance
payments made hereunder have been liq-
uidated, it will (i) maintain such insurance;
(ii) maintain adequate insurance upon any

materials, parts, assembles, subassemblies,
supplies, equipment and other property ac-
quired for or allocable to this contract and
subject to the Government lien hereunder;
and (iii) furnish such certificates with re-
spect to its insurance as the Administering
Office may from time to time require.

(j) Prohibition Against Assignment. Notwith-
standing any other provision of this con-
tract, the Contractor shall not transfer,
pledge, or otherwise assign this contract, or
any interest therein, or any claim arising
thereunder, to any party or parties, bank,
trust company, or other financing institu-
tion.

(k) Designations and Determinations. (1)
Amount. The amount of advance payments at
any time outstanding hereunder shall not ex-
ceed $llll.

(2) Depository. The bank designated for the
deposit of payments made hereunder shall
be:

(3) Interest Charge. No interest shall be
charged for advance payments made here-
under. The Contractor shall charge interest
at the rate of 6 percent per annum on sub-
advances or down payments to subcontrac-
tors, and such interest will be credited to the
account of the Government. However, inter-
est need not be charged on subadvances on
nonprofit subcontracts with nonprofit edu-
cational or research institutions for experi-
mental, research or development work.

(4) Administering Office. The office admin-
istering advance payments shall be the office
designated as having responsibility for
awarding the contract.

(l) Other Security. The terms of this con-
tract shall be considered adequate security
for advance payments hereunder, except that
if at any time the administering office deems
the security furnished by the Contractor to
be inadequate, the Contractor shall furnish
such additional security as may be satisfac-
tory to the administering office, to the ex-
tent that such additional security is avail-
able.

(End of clause)

CLAUSE NO. 8—EXAMINATION OF RECORDS
(JUN 1977)

(a) This clause is applicable if the amount
of this contract exceeds $2,500 and was en-
tered into by means of negotiation including
small business restricted advertising, but is
not applicable if this contract was entered
into by means of formal advertising.

(b) The Contractor agrees that the Comp-
troller General of the United States and the
Secretary, or any of their duly authorized
representatives, shall until expiration of 3
years after final payment under this con-
tract or of the time period for the particular
records in Part 1–20 of the Federal Procure-
ment Regulations (41 CFR part 1–20) which-
ever expires earlier, have access to and the
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right to examine any directly pertinent
books, documents, papers, and records of the
Contractor involving transactions related to
this contract.

(c) The Contractor further agrees to in-
clude in all its subcontracts hereunder a pro-
vision to the effect that the subcontractor
agrees that the Comptroller General of the
United States, or his/her duly authorized
representatives shall, until expiration of 3
years after final payment under the sub-
contract or of the time periods for the par-
ticular records specified in Part 1–20 of the
Federal Procurement Regulations (41 CFR
part 1–20) whichever expires earlier, have ac-
cess to and the right to examine any directly
pertinent books, documents, papers, and
records of such subcontractor, involving
transactions related to the subcontract. The
term ‘‘subcontract’’ as used in this clause ex-
cludes (1) purchases orders not exceeding
$2,500 and (2) subcontracts or purchase orders
for public utility services at rates estab-
lished for uniform applicability to the gen-
eral public.

(d) The periods of access and examination
described in (b) and (c) above, for records
which relate to (1) appeals under the ‘‘Dis-
putes’’ clause of this contract, (2) litigation
or the settlement of claims arising out of the
performance of this contract, or (3) costs and
expenses of this contract as to which excep-
tion has been taken by the Comptroller Gen-
eral or any of his/her duly authorized rep-
resentatives, shall continue until such ap-
peals, litigation, claims, or exceptions have
been disposed of.

(End of clause)

CLAUSE NO. 9—INSPECTION AND REPORTS (JUN
1977)

(a) Inspection of work. The Government
shall have the right to inspect the work and
activities under this contract, including
without limitation, premises where any Gov-
ernment property may be located at such
reasonable times and in such manner as it
may deem appropriate and the Contractor
shall afford the Government proper facilities
and assistance for such inspection.

(b) Reports. The Contractor shall furnish
such progress reports, schedules, financial
and cost reports, and other reports, concern-
ing the work under this contract as specified
elsewhere in this contract. Cost and other fi-
nancial data and projections furnished pur-
suant to this paragraph (b) shall not relieve
the Contractor of the requirements for fur-
nishing notice specified in the clause of this
contract entitled ‘‘Limitation of Cost.’’

(c) In addition, where Federal financial as-
sistance is involved in the contract effort,
the following clause will apply:

Reports to the Indian People

The contractor, as a recipient of Federal fi-
nancial assistance, shall make reports and
information available to the Indian people
served or represented by the contractor.
Such reports will reflect how the Federal as-
sistance funds were utilized to the benefit of
the Indian people served or represented as
follows: (specific reporting requirements,
formats and methods of distribution to the
Indian people will be prescribed in the scope
of the contract.)

(d) Annual Reporting.
(1) For each fiscal year during which a

tribal organization receives or expends funds
pursuant to a contract under this Part, the
tribe which requested the contract must sub-
mit a report to the Contracting Officer. The
report shall include, but not be limited to,
an accounting of the amounts and purposes
for which the contract funds were expended
and information on the conduct of the pro-
gram or services involved. The reports shall
include any other information requested by
the Contracting Officer and may be submit-
ted as follows:

(i) When the contract is with the governing
body of an Indian tribe, the tribe shall sub-
mit the report to the Contracting Officer.

(ii) When the contract is with a tribal or-
ganization other than the governing body of
the tribe, the tribe has the option of having
the tribal organization prepare the report
and submit it to the tribe for review and ap-
proval before the tribe submits it to the Con-
tracting Officer.

(iii) When the contract benefits more than
one tribe, the tribal organization shall pre-
pare and submit the report to each of the
tribes benefiting under the contract. Each
tribe shall endorse the report before submit-
ting it to the Contracting Officer.

(2) The annual report shall be submitted to
the Contracting Officer within 90 days of the
end of the fiscal year in which the contract
was performed. However, the period for sub-
mitting the report may be extended if there
is just cause for such extension.

(3) In addition to the yearly reporting re-
quirement given in paragraphs (a) and (b) of
this section, the tribal contractor shall fur-
nish other reports when and as required by
the Secretary.

(End of clause)

CLAUSE NO. 10—SUBCONTRACTING (JUN 1977)

(a) Prior approval required. Except as pro-
vided in (c) below, the Contractor shall not
enter into any subcontract or purchase order
not otherwise expressly authorized elsewhere
in this contract without the prior written
approval of the Contracting Officer and sub-
ject to such conditions as the Contracting
Officer may require.
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(b) Request for approval. The Contractor’s
request for approval to enter into a sub-
contract pursuant to this clause shall in-
clude: (1) A description of the supplies or
services to be called for by the subcontract;
(2) identification of the proposed subcontrac-
tor and an explanation of why and how the
proposed subcontractor was selected, includ-
ing the degree of competition obtained; (3)
the proposed subcontract price, together
with the Contractor’s cost or price analysis
thereof; (4) identification of the type of sub-
contract to be used; (5) a copy or draft of the
proposed subcontract, if available; and (6)
any other information which the Contract-
ing Officer may require.

(c) Certain purchases of property and serv-
ices. Prior written approval shall not be re-
quired for firm fixed-price subcontracts for
the purchase or rental of items of personal
property having a unit acquisition cost of
less than $200 or for subcontracts in a total
amount less than $1,000 unless otherwise
specified elsewhere in this contract: Pro-
vided, however, That advance notification
shall be given by the Contractor of any sub-
contract which exceeds in dollar amount 5
percentum of the total estimated cost of this
contract.

(d) Contractor’s procurement system. The
contractor shall use methods, practices or
procedures in subcontracting or purchasing
(hereinafter referred to as the Contractor’s
‘‘procurement system’’) acceptable to the
Contracting Officer. The Contracting Officer
may, at any time during the performance of
this contract, require the Contractor to pro-
vide information concerning its procurement
system.

(e) Effect of subcontracting. Subcontracts
shall be made in the name of the Contractor
and shall not bind nor purport to bind the
Government. The making of subcontracts
hereunder shall not relieve the Contractor of
any requirement under this contract (includ-
ing, but not limited to, the duty to properly
supervise and coordinate the work of sub-
contracts, and the duty to maintain and ac-
count for property pursuant to the clause of
this contract entitled ‘‘Government Prop-
erty’’). Approval of the provisions of any
subcontract by the Contracting Officer shall
not be construed to constitute a determina-
tion of the allowability of any cost under
this contract, unless such approval specifi-
cally provides that it constitutes a deter-
mination of the allowability of such cost. In
no event shall approval of any subcontract
by the Contracting Officer be construed as
effecting any increase in the estimated cost
set forth in this contract. No subcontract
placed under this contract shall provide for
payment on a cost-plus-a-percentage-of-cost
basis.

(f) Procurements from contractor-controlled
sources. Procurement or transfer of equip-
ment, materials, supplies, or services from

contractor-controlled source (any division or
other organizational component of the prime
contractor, exclusive of the contracting
component, and any subsidiary or affiliate of
the Contractor under a common control)
shall be considered a subcontract for the pur-
pose of this clause.

(End of clause)

CLAUSE NO. 11—ACCOUNTS, AUDIT AND

RECORDS (JUN 1977)

(a) The Contractor shall maintain books,
records, documents, and other evidence, ac-
counting procedures, and practices, suffi-
cient to reflect properly all direct and indi-
rect costs of whatever nature claimed to
have been incurred and anticipated to be in-
curred for the performance of this contract.
The foregoing constitutes ‘‘records’’ for the
purposes of this clause.

(b) The Contractor’s facility(ies), or such
part thereof as may be engaged in the per-
formance of this contract, and its records
shall be subject at all reasonable times to in-
spection and audit by the Contracting Offi-
cer or his/her authorized representative.

(c) The contractor shall preserve and make
available its records (1) until the expiration
of 3 years from the date of final payment
under this contract, or the time periods for
the particular records specified in (41 CFR
part 1–20), whichever expires earlier and (2)
for such longer period, if any, as is required
by applicable statute, or by other clause of
this contract, or by (i) or (ii) below.

(i) If this contract is completely or par-
tially retroceded or reassumed by the Gov-
ernment, the records relating to the work
terminated shall be preserved and made
available for a period of 3 years from the
date of any resulting final settlement.

(ii) Records which relate to (A) appeals
under the ‘‘Disputes’’ clause of this contract,
(B) litigation or the settlement of claims
arising out of the performance of this con-
tract, or (C) costs and expenses of this con-
tract to which exception has been taken by
the Contracting Officer or any of his/her duly
authorized representatives, shall be retained
until such appeals, litigation, claims, or ex-
ceptions have been disposed of.

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in each subcontract hereunder
that is not firm fixed-price or fixed-price
with escalation. When so inserted, changes
shall be made to designate the higher-tier
subcontractor at this level involved in place
of the Contractor: to add ‘‘of the Govern-
ment prime contract’’ in place of ‘‘this con-
tract’’ in (B) of subparagraph (c)(ii) above.
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(End of clause)

CLAUSE NO. 12—GOVERNMENT PROPERTY (JUN
1977)

(a) Government furnished property. (1) The
Government reserves the right to furnish
any property or services required for the per-
formance of the work under this contract.

(2) The Government shall deliver to the
Contractor, for use in connection with and
under the terms of this contract, the prop-
erty described elsewhere in this contract, to-
gether with such related data and informa-
tion as the Contractor may request and as
may reasonably be required for the intended
use of such property (such property to be re-
ferred to as ‘‘Government furnished prop-
erty’’).

In the event that Government furnished
property is not delivered to the contractor
by the time or times as stated, or if not stat-
ed, in sufficient time to enable the Contrac-
tor to meet such delivery or performance
dates under this contract, the Contracting
Officer shall, upon timely written request
made by the Contractor, make a determina-
tion of the delay occasioned the Contractor
and make appropriate equitable adjustments
to any contractual provisions affected by
any such delay in accordance with the provi-
sions of the clause of this contract entitled
‘‘Changes.’’

In the event that Government furnished
property is received by the Contractor in a
condition not suitable for the intended use,
the Contractor shall, immediately upon re-
ceipt thereof, notify the Contracting Officer
of such fact, and, as directed by the Con-
tracting Officer either (i) return or otherwise
dispose of such property, or (ii) effect repairs
or modifications thereto. Upon completion of
(i) or (ii) above, the Contracting Officer,
upon timely written request of the Contrac-
tor, shall make appropriate equitable adjust-
ments to any contractual provisions affected
thereby in accordance with the provisions of
the clause of this contract entitled
‘‘Changes.’’ The foregoing provisions for ad-
justment are exclusive and the Government
shall not be liable to suit for breach of con-
tract by reason of any delay in delivery of
Government furnished property or delivery
of such property in a condition not suitable
for its intended use.

(b) Title. (1) Title to all property furnished
by the Government shall remain in the Gov-
ernment. Title to all property purchased by
the Contractor, the cost of which the Con-
tractor is entitled to be reimbursed as a di-
rect item of cost under this contract, shall
pass to and vest in the Government upon de-
livery of such property by the vendor. Title
to other property, the cost of which is reim-
bursable to the Contractor under this con-
tract, shall pass and vest in the Government
upon (i) issuance for use of such property in

the performance of this contract, or (ii) com-
mencement of processing or use of such prop-
erty in the performance of this contract, or
(iii) reimbursement of the cost thereof by
the Government in whole or in part, which-
ever first occurs. All Government furnished
property, together with all property acquired
by the Contractor, title to which vests in the
Government under this paragraph, are sub-
ject to the provisions of this clause and are
hereinafter collectively referred to as ‘‘Gov-
ernment property.’’

(2) Title to the Government property shall
not be affected by the incorporation or at-
tachment thereof to any property now owned
by the Government, nor shall such Govern-
ment property, or any part thereof, be or be-
come a fixture or lose its identity or person-
ality by reason of affixation to any realty.

(c) Use of Government property. Government
property shall, unless otherwise provided
herein or approved by the Contracting Offi-
cer, be used only for the performance of this
contract.

(d) Property management and control. The
Contractor shall maintain and administer in
accordance with sound business practice a
program for the maintenance repair, protec-
tion, and preservation, control of and ac-
countability for Government property, so as
to assure its full availability and usefulness
for the performance of this contract. The
Contractor shall comply with Federal, State,
and local laws, codes, ordinances, regula-
tions, and orders pertaining to standards of
construction, safety, environment quality,
energy conservation, historic site preserva-
tion, facilities for the handicapped, emer-
gency preparedness, and other requirements
that are applicable to the physical charac-
teristics, operation, and maintenance of Gov-
ernment property. The Contractor agrees to
promptly receipt for all Government prop-
erty in a form and manner as prescribed by
the Contracting Officer. The Contractor fur-
ther agrees to take all reasonable steps to
comply with all directions or instructions
which the Contracting Officer may prescribe
regarding the management and control of
Government property.

(e) Risk or loss. (1) The Contractor shall not
be liable for any loss of or damage to Gov-
ernment property, or for expenses incidental
to such loss or damage, except that the Con-
tractor shall be responsible for any such loss
or damage (including expenses incidental
thereto);

(i) Which results from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, or on
the part of any of its managers, superintend-
ents, or other equivalent representatives,
who have supervision or direction of

(A) all or substantially all of the Contrac-
tor’s operations at any one plant, laboratory
or separate location in which this contract is
being performed or
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(B) a separate and complete major organi-
zation, industrial or otherwise in connection
with the performance of this contract;

(ii) Which results from a failure on the
part of the Contractor, due to willful mis-
conduct or lack of good faith on the part of
any of its directors, officers, or other rep-
resentatives mentioned in subparagraph (i)
above, (A) to maintain and administer, in ac-
cordance with sound business practice, the
program for maintenance, repair, protection,
and preservation of Government property as
required by paragraph (d) hereof, or (B) to
take all reasonable steps to comply with any
appropriate written directions of the Con-
tracting Officer under paragraph (4) hereof;

(iii) For which the Contractor is otherwise
responsible under the express terms of this
contract;

(iv) Which results from a risk expressly re-
quired to be insured under this contract, but
only to the extent of the insurance so re-
quired to be procured and maintained, or to
the extent of insurance actually procured
and maintained, whichever is greater; or

(v) Which results from a risk which is in
fact covered by insurance or for which the
Contractor is otherwise reimbursed, but only
to the extent of such insurance or reimburse-
ment; Provided That, if more than one of the
above exceptions shall be applicable in any
case, the Contractor’s liability under any
one exception shall not be limited by any
other exception.

(2) If the Contractor transfers Government
property to the possession and control of a
subcontractor the transfer shall not affect
the liability of the Contractor for loss or de-
struction of or damage to Government prop-
erty as set forth in (1) above. The Contractor
shall require the subcontractor to assume
the risk of and be responsible for any loss or
destruction of or damage to Government
property while in the latter’s possession or
control, and the subcontract shall contain
appropriate provisions requiring the return
of all Government property in as good condi-
tion as when received (except for reasonable
wear and tear or for the utilization of the
property in accordance with the provisions
of this contract). Provided, however, That
the subcontractor may be relieved from such
liability only to the extent that the sub-
contract, with the prior approval of the Con-
tracting Officer, so provides.

(3) The Contractor shall not be reimbursed
for, and shall not include as an item of over-
head, the cost of insurance, or any provisions
for a reserve, covering the risk of loss or
damage to the Government property, except
to the extent that the Government may have
required the Contractor to carry such insur-
ance under any other provision of this con-
tract.

(4) Upon the happening of loss or destruc-
tion of or damage to the Government prop-
erty, the Contractor shall notify the Con-

tracting Officer thereof, and shall take all
reasonable steps to protect the Government
property from further damage, separate the
damaged and undamaged Government prop-
erty, put all the Government property in the
best order, and furnish to the Contracting
Officer a statement of:

(i) The lost, destroyed, and damaged Gov-
ernment property;

(ii) The time and origin of the loss, de-
struction or damage;

(iii) All known interests in commingled
property of which the Government property
is a part; and

(iv) The insurance, if any, covering any
part of or interest in such commingled prop-
erty.
The Contractor shall make repairs and ren-
ovation of the damaged Government prop-
erty, or take such other actions as the Con-
tracting Officer directs.

(5) In the event the Contractor is indem-
nified, reimbursed, or otherwise com-
pensated for any loss or destruction of or
damage to the Government property, it shall
use the proceeds to repair, renovate, or re-
place the Government property involved, or
shall credit such proceeds against the cost of
the work covered by the contract, or shall
otherwise reimburse the Government, as di-
rected by the Contracting Officer. The loss,
destruction or damage and, upon the request
of the Constracting Officer, shall, at the
Government’s expense, furnish to the Gov-
ernment all reasonable assistance and co-
operation (including assistance in the pros-
ecution of suit and the execution of instru-
ments of assignment in favor of the Govern-
ment) in obtaining recovery. In addition,
where a subcontractor has not been relieved
from liability for any loss or destruction of
or damage to Government property, the Con-
tractor shall enforce the liability of the sub-
contractor for such loss or destruction of or
damage to the Government property for the
benefit of the Government.

(f) Disposition of Government property.
(1) During the period of performance of this

contract, the Contractor shall promptly and
regularly report to the Contracting Officer,
in such form and manner as the Contracting
Officer may direct, concerning the status of
Government property under the contract, in-
cluding all Government property in the Con-
tractor’s possession which is not in use or
which is excess to the needs of the contract.
The Contractor shall make such disposition
of Government property as the Contracting
Officer may direct. The Contractor shall in
no way be relieved of responsibility for Gov-
ernment property without the prior written
approval of the Contracting Officer.

(2) Upon completion or expiration of this
contract, or at such earlier date as may be
fixed by the Contracting Officer, the Con-
tractor shall render an accounting, as pre-
scribed by the Contracting Officer, of all
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Government property which had come into
the possession or custody of the Contractor
under this contract. Such accounting shall
include inventory schedules covering all
items of Government property not consumed
in the performance of this contract, or not
theretofore delivered to the Government, or
for which the Contractor has not otherwise
been relieved of responsibility. The Contrac-
tor shall deliver or make such other disposi-
tion of Government property covered in such
inventory schedules as the Contracting Offi-
cer may direct.

(3) The net proceeds of any disposition of
Government property, in accordance with (1)
and (2) above, shall be credited to the cost of
the work covered by the contract or shall be
paid in such manner as the Contracting Offi-
cer may direct.

(g) Restoration of premises. Unless otherwise
provided herein, the Government shall not be
under any duty or obligation to restore or
rehabilitate, or to pay the costs of the res-
toration or rehabilitation of the Contractor’s
facility or any portion thereof which is af-
fected by removal of any Government prop-
erty.

(End of clause)

CLAUSE NO. 13—CHANGES (JUN 1977)

The Contracting Officer may at any time,
with the consent of the Contractor, by a
written order, and without notice to the
sureties, if any, make changes, within the
general scope of this contract, in any one or
more of the following: (a) Drawings, designs,
or specifications; (b) method of shipment or
packing; (c) place of inspection, delivery, or
acceptance; and (d) the amount of Govern-
ment furnished property. If any such change
causes an increase or decrease in the esti-
mated cost of, or the time required for per-
formance of this contract, or otherwise af-
fects any other provisions of this contract,
whether changed or not by any such order,
an equitable adjustment shall be made (a) in
the estimated cost or delivery schedule, or
both, and (b) in such other provisions of the
contract as may be so affected, and the con-
tract shall be modified in writing accord-
ingly. Any claim by the Contractor for ad-
justment under this clause must be asserted
within thirty (30) days from the date of re-
ceipt by the Contractor of the notification of
change: Provided, however, That the Con-
tracting Officer, if he/she decides that the
facts justify such action, may receive and
act upon any such claim asserted at any
time prior to final payment under this con-
tract. Where the cost of property made obso-
lete or excess as a result of a change is in-
cluded in the Contractor’s claim for adjust-
ment, the Contracting Officer shall have the
right to prescribe the manner of disposition
of such property. Failure to agree to any ad-

justment shall be a dispute concerning a
question of fact within the meaning of the
clause of this contract entitled ‘‘Disputes.’’
However, nothing in this clause shall excuse
the Contractor from proceeding with the
contract as changed.

(End of clause)

CLAUSE NO. 14—NOTICE TO THE GOVERNMENT
OF DELAYS (JUN 1977)

Whenever the Contractor has knowledge
that any actual or potential situation, in-
cluding, but not limited to, labor disputes, is
delaying or threatens to delay the timely
performance of the work under this contract,
the Contractor shall immediately give writ-
ten notice thereof, including all relevant in-
formation with respect thereto, to the Con-
tracting Officer.

(End of clause)

CLAUSE NO. 15—RETROCESSION (JUN 1977)

(a) The Indian Tribe that initially re-
quested this contract may also request its
retrocession, notwithstanding the fact that
the Contractor may be a tribal organization
other than the Tribe.

(b) Should the Tribe request retrocession
of the contract and the Contractor is other
than the Tribe, the Contracting Officer will
notify the Contractor of the request and in
consultation with the Tribe and the Contrac-
tor establish the effective date of the ret-
rocession. The retrocession will become ef-
fective no later than 120 days after the Con-
tracting Officer receives the Tribe’s request
unless the Tribe and the Contracting Officer
mutually agree on a later date.

(c) Immediately after receipt of the re-
quest for retrocession and where applicable
notifying the Contractor, the Contracting
Officer will meet with the Contractor and,
where applicable, the tribal governing body
or bodies, mutually agree to:

(1) A plan for the orderly transfer of re-
sponsibilities;

(2) A plan for inventorying materials and
supplies on hand;

(3) An accounting for funds, including but
not limited to current and anticipated obli-
gations;

(4) The cost of operation until retrocession;
and,

(5) The identification of all records relat-
ing to the contract and the contracted func-
tion.

(End of clause)

CLAUSE NO. 16—ASSUMPTION AND REASSUMP-
TION OF CONTRACT PROGRAMS (JUN 1977)

(a) When the Director or his/her delegate
determines that the performance of a Con-
tractor under these regulations involves (1)
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the violation of the rights or endangerment
of the health, safety, or welfare of any per-
sons, or (2) gross negligence or the mis-
management in the handling or use of funds
under the contract, he/she will, in writing,
notify the contractor of such determinations
and will request that the Contractor take
such corrective action within such period of
time as the Director or his/her delegate may
prescribe.

(b) When the Director or his/her delegate
determines that a Contractor has not taken
corrective action (as prescribed by him/her
under paragraph (a) of this section) to his/
her satisfaction, he/she may, after the Con-
tractor has been provided an opportunity for
a hearing in accordance with paragraph (c) of
this section, rescind the contract in whole or
in part and, if he/she deems it appropriate,
assume or resume control or operation of the
program, activity, or service involved.

(c)(1) When the Director or his/her delegate
has made a determination described in para-
graph (b) of this section, he/she shall in writ-
ing notify the Contractor of such determina-
tion and of the Contractor’s right to request
a review of such determination and of the de-
termination described in paragraph (a) of
this section. Such notification by the Direc-
tor or his/her delegate shall set forth the rea-
sons for the determination in sufficient de-
tail to enable the Contractor to respond and
shall inform the Contractor of its right to a
hearing on the record before a Contract Ap-
peals Board described in paragraph (d) of this
section. Upon the request of the Contractor
for a hearing, the Board, established pursu-
ant to paragraph (d) of this section shall in
writing within 10 days of the establishment
notify the Contractor of the time, place and
date of the hearing which will be held not
later than 45 days after the request for a
hearing.

(2) Where the Director or his/her delegate
determines that a Contractor’s performance
under a contract awarded under this subpart
poses an immediate threat to the safety of
any person, he/she may immediately rescind
the contract in whole or in part and, if he/
she deems it appropriate, assume or resume
control or operation of the program, activ-
ity, or service involved. Upon such a decision
he/she will immediately notify the Contrac-
tor of such action and the basis therefor; and
offer the Contractor an opportunity for a
hearing on the record before the Contract
Appeals Board established pursuant to para-
graph (d) of this section to be held within 10
days of each action.

(d)(1) The Contract Appeals Board shall be
composed of 3 persons appointed by the Di-
rector, Indian Health Service. Such persons
may not be selected from the immediate of-
fice of any person participating in the deter-
mination at issue. The Board shall afford the
Contractor the right:

(i) To notice of the issues to be considered;

(ii) To be represented by counsel;
(iii) To present witnesses on Contractor’s

behalf;
(iv) To cross-examine other witnesses ei-

ther orally or through written interrog-
atories; and

(v) To compel the appearance of Indian
Health Service personnel or to take deposi-
tions of such persons at reasonable times and
places.

(2) The Contract Appeals Board shall make
an initial written decision which shall be-
come final within 20 days unless the Direc-
tor, Indian Health Service or his/her rep-
resentative modifies or reverses the decision.
Any such decision by the Director of the In-
dian Health Service or his/her representative
shall be in writing, shall be specific as to the
reasons for such decision, and shall be con-
sidered final.

(3) Where the Board is considering issues
arising under paragraph (2) of this section,
the Board shall within 25 days after the con-
clusion of the hearing, notify all parties in
writing of its decision.

(c) In any case where the officer has re-
scinded a contract under paragraph (b) or (c)
of this section, he/she may decline to enter
into a new contract agreement with the Con-
tractor until such time as he/she is satisfied
that the basis for the recision has been cor-
rected.

Nothing in this section shall be construed
as contravening the Occupational Safety and
Health Act of 1970 (84 Stat. 1590), as amended
(29 U.S.C. 651).

(End of clause)

CLAUSE NO. 17—KEY PERSONNEL (JUN 1977)

Where ‘‘key personnel’’ have been identi-
fied in this contract, it has been determined
that such named personnel are necessary for
the successful performance of the work
under this contract; and the Contractor
agrees to assign such personnel to the per-
formance of the work under this contract,
and shall not reassign or remove any of them
without the consent of the Contracting Offi-
cer. Whenever, for any reason, one or more of
the aforementioned personnel is unavailable
for assignment for work under the contract,
the Contractor shall immediately notify the
Contracting Officer to that effect and shall,
subject to the approval of the Contracting
Officer without formal modification to the
contract, replace such personnel with per-
sonnel of substantially equal ability and
qualifications.

(End of clause)

CLAUSE NO. 18—LITIGATION AND CLAIMS (JUN
1977)

The Contractor shall give the Contracting
Officer immediate notice in writing of (a)
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any action, including any proceeding before
an administrative agency, filed against the
Contractor arising out of the performance of
this contract, including, but not limited to,
the performance of any subcontract here-
under; and (b) any claim against the Con-
tractor the cost and expense of which is al-
lowable under the clause entitled ‘‘Allowable
Cost,’’ except as otherwise directed by the
Contracting Officer, the Contractor shall fur-
nish immediately to the Contracting Officer
copies of all pertinent papers received by the
Contractor with respect to such action or
claim. To the extent not in conflict with any
applicable policy of insurance, the Contrac-
tor may, with the Contracting Officer’s ap-
proval, settle any such action or claim. If re-
quired by the Contracting Officer, the Con-
tractor shall (a) effect an assignment and
subrogation in favor of the Government of
all the Contractor’s rights and claims (ex-
cept those against the Government) arising
out of any such action or claim against the
Contractor; and (b) authorize representatives
of the Government to settle or defend any
such action or claim and to represent the
Contractor in, or to take charge of, any ac-
tion. If the settlement or defense of an ac-
tion or claim is undertaken by the Govern-
ment, the Contractor shall furnish all rea-
sonable assistance in effecting a settlement
or asserting a defense. Where an action
against the Contractor is not covered by a
policy of insurance, the Contractor shall,
with the approval of the Contracting Officer,
proceed with the defense of the action in
good faith. The Government shall not be lia-
ble for the expense of defending any action
or for any cost resulting from the loss there-
of to the extent that the Contractor would
have been compensated by insurance which
was required by law or regulation or by writ-
ten direction of the Contracting Officer, but
which the Contractor failed to secure
through its own fault or negligence.

In any event, unless otherwise expressly
provided in this contract, the Contractor
shall not be reimbursed or indemnified by
the Government for any liability loss, cost
or expense, which the Contractor may incur
or be subject to by reason of any loss, injury,
or damage, to the person or to real or per-
sonal property of any third parties as may
accrue during, or arise from, the perform-
ance of this contract.

(End of clause)

CLAUSE NO. 19—INDEMNITY AND INSURANCE
(JUN 1977)

(a) The Contractor shall indemnify and
save and keep harmless the Government
against any or all loss, cost, damage, claim,
expense or liability whatsoever, because of
accident or injury to persons or property or
others occurring in connection with any pro-

gram included as a part of this contract, by
providing where applicable, the insurance de-
scribed below:

(b) The Contractor shall secure, pay the
premium for, and keep in force until the ex-
piration of this contract, or any renewal pe-
riod thereof, insurance as provided below.
Such insurance policies shall specifically in-
clude a provision stating the liability as-
sumed by the Contractor under this con-
tract.

(1) Workman’s compensation insurance as
required by laws of the state.

(2) Owner’s, landlord’s, and tenant’s bodily
injury liability insurance with limits of not
less than $50,000 for each person and $500,000
for each accident.

(3) Property damage liability insurance
with limits of not less than $25,000 for each
accident.

(4) Automobile bodily injury liability in-
surance with limits of not less than $50,000
for each person, and $500,000 for each acci-
dent and property damage liability insurance
with a limit of not less than $5,000 for each
accident.

(5) Food products liability insurance with
limits of not less than $50,000 for each person
and $500,000 for each accident.

(6) Professional malpractice insurance
where medical, dental and other health pro-
fessional services are involved.

(7) Other liability insurance not specifi-
cally mentioned when required.

(c) Each policy of insurance shall contain
an endorsement providing that cancellation
by the insurance company shall not be effec-
tive unless a copy of the cancellation is
mailed (registered) to the Contracting Offi-
cer 30 days prior to the effective date of can-
cellation.

(d) A certificate of each policy of insur-
ance, and any change therein, shall be fur-
nished to the Contracting Officer imme-
diately upon receipt from the insurance com-
pany.

(e) Insurance companies of the Contractor
shall be satisfactory to the Contracting Offi-
cer. When in his/her opinion an insurance
company is not satisfactory for reasons that
will be stated, the Contractor shall provide
insurance through companies that are satis-
factory to the Contracting Officer.

(f) Each policy of insurance shall contain a
provision that the insurance carrier waives
any rights it may have to raise as a defense
the tribe’s sovereign immunity from suit,
but such waivers shall extend only to claims
the amount and nature of which are within
the coverage and limits of the policy of in-
surance. The policy shall contain no provi-
sion, either expressed or implied, that will
serve to authorize or empower the insurance
carrier to waive or otherwise limit the
tribe’s sovereign immunity outside or be-
yond the coverage and limits of the policy
insurance.
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(End of clause)

CLAUSE NO. 20—OVERTIME (JUN 1977)

Except as provided in this contract, the
Contractor shall not perform overtime work
under or in connection with this contract for
which premium compensation is required to
be paid, without specific written approval
from the Contracting Officer.

(End of clause)

CLAUSE NO. 21—FOREIGN TRAVEL (JUN 1977)

Foreign travel shall not be performed with-
out the prior written approval of the Con-
tracting Officer. As used in this clause ‘‘For-
eign Travel’’ means travel outside the
United States, its Territories and Posses-
sions, and Canada.

(End of clause)

CLAUSE NO. 22—QUESTIONNAIRE AND SURVEYS
(JUN 1977)

In the event the performance of this con-
tract involves the collection of information
upon identical items from 10 or more per-
sons, other than Federal employees, the Con-
tractor shall obtain written approval from
the Contracting Officer, prior to the use
thereof, of any forms, schedules, question-
naires, survey plans or other documents, and
any revisions thereto, intended to be used in
such collection.

(End of clause)

CLAUSE NO. 23—PRINTING (JUN 1977)

Unless otherwise specified in this contract,
the Contractor shall not engage in, nor sub-
contract for, any printing (as that term is
defined in Title I of the Government Print-
ing and Binding Regulations in effect on the
effective date of this contract) in connection
with the performance of work under this
contract; Provided, however, That perform-
ance of a requirement under this contract in-
volving the reproduction of less than 5,000
production units of any one page or less than
25,000 production units in the aggregate of
multiple pages, will not be deemed to be
printing. A production unit is defined as one
sheet, size 8 by 10 and 1⁄2 inches, one side
only, one color.

(End of clause)

CLAUSE NO. 24—SERVICES OF CONSULTANTS
(JUN 1977)

Except as otherwise expressly provided
elsewhere in this contract, and notwith-
standing the provisions of the clause of this
contract entitled ‘‘Subcontracting,’’ the
prior written approval of the Contracting Of-
ficer shall be required:

(a) Whenever any employee of the Contrac-
tor is to be reimbursed as a ‘‘consultant’’
under this contract; and

(b) For the utilization of the services of
any consultant under this contract exceed-
ing the daily rate set forth elsewhere in this
contract or, if no amount is set forth, $100,
exclusive of travel costs or where the serv-
ices of any consultant under this contract
will exceed 10 days in any calendar year.
Whenever Contracting Officer approval is re-
quired, the Contractor will obtain and fur-
nish to the Contracting Officer information
concerning the need for such consultant
services and the reasonableness of the fees to
be paid, including but not limited to, wheth-
er fees to be paid to any consultant exceed
the lowest fee charged by such consultant to
others for performing consultant services of
a similar nature.

(End of clause)

CLAUSE NO. 25—ASSIGNMENT OF CLAIMS (JUN
1977)

(a) Pursuant to the provisions of the As-
signment of Claims Act of 1940, as amended
(31 U.S.C. 203, 41 U.S.C. 15), if this contract
provides for payments aggregating $1,000 or
more, claims for moneys due or to become
due the Contractor from the Government
under this contract may be assigned to a
bank, trust company, or other financing in-
stitution, including any Federal lending
agency, and may thereafter be further as-
signed and reassigned to any such institu-
tion. Any such assignment or reassignment
shall cover all amounts payable under this
contract and not already paid, and shall not
be made to more than one party, except that
any such assignment or reassignment may
be made to one party as agent or trustee for
two or more parties participating in such fi-
nancing. Unless otherwise provided in this
contract, payment to assignee of any moneys
due or to become due under this contract
shall not, to the extent provided in said Act,
as amended, be subject to reduction or setoff.
(The preceding sentence applies only if this
contract is made in time of war or national
emergency as defined in said Act and is with
the Department of Defense, the General
Services Administration, the Atomic Energy
Commission, the National Aeronautics and
Space Administration, the Federal Aviation
Agency or any other department or agency
of the United States designated by the Presi-
dent pursuant to Clause 4 of the proviso of
section 1 of the Assignment of Claims Act of
1940, as amended by the Act of May 15, 1951,
65 Stat. 41.)

(b) In no event shall copies of this contract
or of any plans, specifications, or other simi-
lar documents relating to work under this
contract, if marked ‘‘Top Secret,’’ ‘‘Secret,’’
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or ‘‘Confidential,’’ be furnished to any as-
signee of any claim arising under this con-
tract or to any other person not entitled to
receive the same. However, a copy of any
part or all of this contract so marked may be
furnished, or any information contained
therein may be disclosed, to such assignee
upon the prior written authorization of the
Contracting Officer.

(End of clause)

CLAUSE NO. 26—CONTRACT WORK HOURS AND
SAFETY STANDARD ACT—OVERTIME COM-
PENSATION (JUN 1977)

This contract, to the extent that it is of a
character specified in the Contract Work
Hours and Safety Standards Act (40 U.S.C.
327–330), is subject to the following provi-
sions and to all other applicable provisions
and exceptions of such Act and the regula-
tions of the Secretary of Labor thereunder.

(a) Overtime requirements. No Contractor or
subcontractor contracting for any part of
the contract work which may require or in-
volve the employment of laborers or me-
chanics shall require or permit any laborer
or mechanic in any workweek in which he/
she is employed on such work to work in ex-
cess of eight hours in any calendar day or in
excess of forty hours in such workweek on
work subject to the provisions of the Con-
tract Work Hours Standards Act unless such
laborer or mechanic receives compensation
at a rate not less than one and one-half
times his/her basic rate of pay for all such
hours worked in excess of eight hours in any
calendar day or in excess of forty hours in
such workweek, whichever is the greater
number of overtime hours.

(b) Violation; liability for unpaid wages; liq-
uidated damages. In the event of any viola-
tion of the provisions of paragraph (a), the
Contractor and any subcontractor respon-
sible therefor shall be liable to any affected
employee for his/her unpaid wages. In addi-
tion, such Contractor and subcontractor
shall be liable to the United States for liq-
uidated damages. Such liquidated damages
shall be computed with respect to each indi-
vidual laborer or mechanic employed in vio-
lation of the provisions of paragraph (a) in
the sum of $10 for each calendar day on
which such employee was required or per-
mitted to be employed on such work in ex-
cess of eight hours or in excess of the stand-
ard workweek of forty hours without pay-
ment of the overtime wages required by
paragraph (a).

(c) Withholding for unpaid wages and liq-
uidated damages. The Contracting Officer
may withhold from the Government Prime
Contractor, from any moneys payable on ac-
count of work performed by the Contractor
or subcontractor, such sums as may adminis-
tratively be determined to be necessary to
satisfy any liabilities of such Contractor or

subcontractor for unpaid wages and liq-
uidated damages as provided in the provi-
sions of paragraph (b).

(d) Subcontracts. The Contractor shall in-
sert paragraphs (a) through (d) of this clause
in all subcontracts, and shall require their
inclusion in all subcontracts for any tier.

(e) Records. The Contractor shall maintain
payroll records containing the information
specified in 29 CFR 516.2(a). Such records
shall be preserved for three years from the
completion of the contract. This require-
ment does not apply where the tribal con-
tractor is the governing body of the tribe
and the work is being performed by the trib-
al contractor or the tribe with its regular
employees.

(End of clause)

CLAUSE NO. 27—WALSH-HEALEY PUBLIC
CONTRACTS ACT (JUN 1977)

If this contract is for the manufacture or
furnishing of materials, supplies, articles, or
equipment in an amount which exceeds or
may exceed $10,000 and is otherwise subject
to the Walsh-Healey Public Contracts Act, as
amended (41 U.S. Code 35–45), there are here-
by incorporated by reference all representa-
tions and stipulations required by said Act
and regulations issued thereunder by the
Secretary of Labor, such representations and
stipulations being subject to all applicable
rulings and interpretations of the Secretary
of Labor which are now or may hereafter be
in effect. This requirement does not apply
where the tribal contractor is the governing
body of the tribe and the work is being per-
formed by the tribal contractor or the tribe
with its regular employees.

(End of clause)

CLAUSE NO. 28—EQUAL OPPORTUNITY (JUN
1977)

Subject to the Indian preference in train-
ing and employment of Clause 29 during the
performance of this contract, the Contractor
agrees as follows:

(a) The Contractor will not discriminate
against any employee or applicant for em-
ployment because of race, creed, color, or na-
tional origin. The Contractor will take af-
firmative action to ensure that applicants
are employed, and that employees are treat-
ed during employment, without regard to
their race, creed, color, or national origin.
Such action shall include, but not be limited
to, the following: Employment, upgrading,
demotion, or transfer; recruitment or re-
cruitment advertising; layoff or termination;
rates of pay or other forms of compensation;
and selection for training, including appren-
ticeship. The Contractor agrees to post in
conspicuous places, available to employees
and applicants for employment, notices to be
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provided by the Contracting Officer setting
forth the provisions of this Equal Oppor-
tunity clause.

(b) The Contractor will, in all solicitations
or advertisements for employees placed by or
on behalf of the Contractor, state that all
qualified applicants will receive consider-
ation for employment without regard to
race, creed, color, or national origin.

(c) The Contractor will send to each labor
union or representative of workers with
which it has a collective bargaining agree-
ment or other contract or understanding, a
notice, to be provided by the agency Con-
tracting Officer, advising the labor union or
workers’ representative of the Contractor’s
commitments under this Equal Opportunity
clause, and shall post copies of the notice in
conspicuous places available to employees
and applicants for employment.

(d) The Contractor will comply with all
provisions of Executive Order No. 11246 of
September 24, 1965, and the rules, regula-
tions, and relevant orders of the Secretary of
Labor.

(e) The Contractor will furnish all informa-
tion and reports required by Executive Order
No. 11246 of September 24, 1965, and by the
rules, regulations, and orders of the Sec-
retary of Labor, or pursuant thereto, and
will permit access to its books, records, and
accounts by the contracting agency and the
Secretary of Labor for purposes of investiga-
tion to ascertain compliance with such rules,
regulations, and orders.

(f) In the event of the Contractor’s non-
compliance with the Equal Opportunity
clause of this contract or with any of the
said rules, regulations, or orders, this con-
tract may be cancelled, terminated, or sus-
pended, in whole or in part, and the Contrac-
tor may be declared ineligible for further
Government contracts in accordance with
procedures authorized in Executive Order
No. 11246 of September 24, 1965, and such
other sanctions may be imposed and rem-
edies invoked as provided in Executive Order
No. 11246 of September 24, 1965, or by rule,
regulation, or order of the Secretary of
Labor, or as otherwise provided by law.

(g) The Contractor will include the provi-
sions of paragraphs (a) through (g) in every
subcontract or purchase order unless ex-
empted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to sec-
tion 204 of Executive Order No. 11246 of Sep-
tember 24, 1965, so that such provisions will
be binding upon each subcontractor or ven-
dor. The Contractor will take such action
with respect to any subcontract or purchase
order as the contracting agency may direct
as a means of enforcing such provisions, in-
cluding sanctions for noncompliance: Pro-
vided, however, That in the event the Con-
tractor becomes involved in, or is threatened
with, litigation with a subcontractor or ven-
dor as a result of such direction by the con-

tracting agency, the Contractor may request
the United States to enter into such litiga-
tion to protect the interests of the United
States.

(End of clause)

CLAUSE NO. 29—INDIAN PREFERENCE IN
TRAINING AND EMPLOYMENT (JUN 1977)

(a) The Contractor shall give preference in
employment for all work performed under
the contract, including subcontracts there-
under, to qualified Indians0 regardless of age,
religion, or sex, and to the extent feasible
consistent with the efficient performance of
the contract, provide employment and train-
ing opportunities to Indians, regardless of
age, religion, or sex, that are not fully quali-
fied to perform under the contract. The Con-
tractor shall comply with any Indian pref-
erence requirements established by the Tribe
receiving services under the contract to the
extent that such requirements are consistent
with the purpose and intent of this para-
graph.

(b) If the Contractor or any of its sub-
contractors is unable to fill its employment
openings after giving full consideration to
Indians as required in paragraph (a) above,
these employment openings may then be
filled by other than Indians under the condi-
tions set forth in the Equal Opportunity
clause of this contract.

(c) The Contractor agrees to include this
clause or one similar thereto in all sub-
contracts issued under the contract.

(End of clause)

CLAUSE NO. 30—CERTIFICATE OF
NONSEGREGATED FACILITIES (JUN 1977)

By signing the contract the Contractor
certifies that it does not maintain or provide
for its employees any segregated facilities at
any of its establishments, and that it does
not permit its employees to perform their
services at any location, under its control,
where segregated facilities are maintained.
It certifies further that it will not maintain
or provide for its employees any segregated
facilities at any of its establishments, and
that it will not permit its employees to per-
form their services at any location, under its
control, where segregated facilities are
maintained. The Contractor agrees that a
breach of this certification is a violation of
the Equal Opportunity clause in this con-
tract. As used in this certification, the term
‘‘segregated facilities’’ means any waiting
rooms, work areas, rest rooms, and wash
rooms, restaurants and other eating areas,
time clocks, locker rooms and other storage
or dressing areas, parking lots, drinking
fountains, recreation or entertainment
areas, transportation, and housing facilities
provided for employees which are segregated
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by explicit directive or are in fact segregated
on the basis of race, color, religion, or na-
tional origin, because of habit, local custom
or otherwise. It further agrees that (except
where it has obtained identical certifications
from proposed subcontractors for specific
time periods) it will obtain identical certifi-
cations from proposed subcontractors prior
to the award of subcontracts exceeding
$10,000 which are not exempt from the provi-
sions of the Equal Opportunity clause; that
it will retain such certifications in its files;
and that it will forward the following notice
to such proposed subcontractors (except
where the proposed subcontractors have sub-
mitted identical certifications for specific
time periods):

Notice to prospective subcontractors of re-
quirement for certifications of nonseg-
regated facilities. A certificate of Nonseg-
regated Facilities must be submitted prior
to the award of a subcontract exceeding
$10,000 which is not exempt from the provi-
sions of the Equal Opportunity clause. The
certification may be submitted either for
each subcontract or for all subcontracts dur-
ing a period (i.e., quarterly, semiannually, or
annually).

(End of clause)

CLAUSE NO. 31—CONVICT LABOR (JUN 1977)

In connection with the performance of
work under this contract, the Contractor
agrees not to employ any person undergoing
sentence of imprisonment at hard labor, ex-
cept as provided by Public Law 89–176, Sep-
tember 10, 1965 (18 U.S.C. 4082(c)(2)), and Ex-
ecutive Order No. 11755, December 29, 1973.

(End of clause)

CLAUSE NO. 32—OFFICIALS NOT TO BENEFIT

(JUN 1977)

No member of or delegate to Congress, or
resident commissioner, shall be admitted to
any share or part of this contract, or to any
benefit that may arise therefrom; but this
provision shall not be construed to extend to
this contract if made with a corporation for
its general benefit.

(End of clause)

CLAUSE NO. 33—BUY AMERICAN ACT FOR

SUPPLY AND SERVICE CONTRACTS (JUN 1977)

(a) In acquiring end products, the Buy
American Act (41 U.S. Code 10a–d) provides
that the Government give preference to do-
mestic source end products. For the purpose
of this clause:

(i) ‘‘Components’’ means those articles,
materials, and supplies which are directly
incorporated in the end products;

(ii) ‘‘End products’’ means those articles,
materials, and supplies which are to be ac-
quired under this contract for public use; and

(iii) A ‘‘domestic source end product’’
means (A) an unmanufactured end product
which has been mined or produced in the
United States and (B) an end product manu-
factured in the United States if the cost of
the components thereof which are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. For the purpose of this
(a)(iii) (B), components of foreign origin of
the same type or kind as the products re-
ferred to in (b) (ii) or (iii) of this clause shall
be treated as components mined, produced or
manufactured in the United States.

(b) The Contractor agrees that there will
be delivered under this contract only domes-
tic source end products, except end products:

(i) Which are for use outside the United
States;

(ii) Which the Government determines are
not mined, produced, or manufactured in the
United States in sufficient and reasonably
available commercial quantities and of a sat-
isfactory quality;

(iii) As to which the Secretary determines
the domestic preference to be inconsistent
with the public interest; or

(iv) As to which the Secretary determines
the cost to the Government to be unreason-
able.

(The foregoing requirements are adminis-
tered in accordance with Executive Order
No. 10582, dated December 17, 1954).

(End of clause)

CLAUSE NO. 34—ANTI-KICKBACK ACT (JUN
1977)

(a) Public Law 86–695, September 2, 1960 (41
U.S.C. 51–54) among other things prohibits
the payment, directly or indirectly, by or on
behalf of a subcontractor in any tier under
any Government negotiated contract of any
fee, gift or gratuity to the prime contractor
or any higher tier subcontractor or any offi-
cer, agent, partner or employee thereof, as
an inducement or acknowledgment for the
award of a subcontact or order.

(b) The provisions of Public Law 86–695 are
applicable to this contract and any sub-
contracts entered into under the contract.

(End of clause)

CLAUSE NO. 35—USE OF INDIAN BUSINESS
CONCERNS (JUN 1977)

(a) As used in this clause, the term ‘‘Indian
business concern’’ means Indian organiza-
tions or an Indian-owned economic enter-
prise as defined in 42 FR 36.204(i).

(b) The contractor agrees to give pref-
erence to qualified Indian business concerns
in the awarding of any subcontracts entered
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into under the contract consistent with the
efficient performance of the contract. The
contractor shall comply with any preference
requirements regarding Indian business con-
cerns established by the Tribe(s) receiving
services under the contract to the extent
that such requirements are consistent with
the purpose and intent of this paragraph.

(c) If no Indian business concerns are avail-
able under the conditions in paragraph (b)
above, the Contractor agrees to accomplish
the maximum amount of subcontracting, as
the Contractor determines is consistent with
its efficient performance of the contract,
with small business concerns, labor surplus
area concerns or minority business enter-
prises, the definitions for which are con-
tained in Subparts 1–1.7, 1–1.8, and 1–1.13 of
the Federal Procurement Regulations. The
Contractor is not, however, required to es-
tablish a small business, labor surplus, or
minority business subcontracting program
as described in sections 1–1.710–3(b), 1–1.805–
3(b), and 1–1.1310–2(b), respectively, of the
Federal Procurement Regulations (41 CFR
chapter 1).

(End of clause)

CLAUSE NO. 36—PAYMENT OF INTEREST ON
CONTRACTOR’S CLAIMS (JUN 1977)

(a) If an appeal is filed by the Contractor
from a final decision of the Contracting Offi-
cer under the Disputes clause of this con-
tract, denying a claim arising under the con-
tract, simple interest on the amount of the
claim finally determined owed by the Gov-
ernment shall be payable to the Contractor.
Such interest shall be at the rate determined
by the Secretary of the Treasury pursuant to
P.L. 92–41, 85 Stat. 97, from the date the Con-
tractor furnished to the Contracting Officer
his written appeal under the Disputes clause
of this contract, to the date of (1) a final
judgment by a court of competent jurisdic-
tion, or (2) mailing to the Contractor of a
supplemental agreement for execution either
confirming completed negotiations between
the parties or carrying out a decision of a
board of contract appeals.

(b) Notwithstanding (a), above, (1) interest
shall be applied only from the date payment
was due, if such date is later than the filing
of appeals, and (2) interest shall not be paid
for any period of time that the Contracting
Officer determines the Contractor has un-
duly delayed in pursuing its remedies before
a board of contract appeals or a court of
competent jurisdiction.

The Contractor further agrees to comply
with any rules, regulations and reporting re-
quirements which may be imposed by the
HHS Office for Civil Rights for purposes of
insuring the proper exercise of this author-
ity. The Contractor agrees to insert this
clause in all subcontract(s) under this con-
tract.

(End of clause)

CLAUSE NO. 37—FAIR AND EQUAL TREATMENT

OF INDIAN PEOPLE (JUN 1977)

(a) The Contractor agrees consistent with
medical needs to make no discriminatory
distinctions among Indian patients or bene-
ficiaries of this contract. For the purpose of
this contract discriminatory distinctions in-
clude but are not limited to the following:

(i) denying a patient any service or benefit
or availability of a facility;

(ii) providing any service or benefit to a
patient which is different, or is provided in a
different manner or at a different time from
that provided to other patients under this
contract; subjecting a patient to segregation
or separate treatment in any manner related
to his/her receipt of any service; restricting
a patient in any way in the enjoyment of any
advantage or privilege enjoyed by others re-
ceiving any service or benefit; treating a pa-
tient differently from others in determining
whether he/she satisfies any admission, en-
rollment, quota, eligibility membership, or
other requirements of condition which indi-
viduals must meet in order to be provided
any service or benefit; the assignment of
times or places for the provision of services
on the basis of discriminatory distinctions
which may be made of the patients to be
served.

(b) The Government reserves the right to
reassume this contract in whole or in part
whenever the Contractor fails to comply
with the requirements of this clause.

(End of clause)

CLAUSE NO. 38—PRICE REDUCTION FOR

DEFECTIVE COST OR PRICING DATA

The following clause applies to all con-
tracts where cost and pricing data is re-
quired in accordance with P.L. 87–653.

Price Reduction for Defective Cost or Pricing
Data (JUN 1977)

(a) If the Contracting Officer determines
that any price negotiated in connection with
this contract or any cost reimbursable under
this contract was increased by any signifi-
cant sums because the Contractor, or any
subcontractor pursuant to the Clause of this
contract entitled ‘‘Subcontractor Cost or
Pricing Data’’ or ‘‘Subcontractor Cost or
Pricing Data-Price Adjustments,’’ or any
subcontract clause therein required, fur-
nished incomplete or inaccurate cost or pric-
ing data or data not current as certified in
its Contractor’s Certificate of Current Cost
or Pricing Data, then such price or cost shall
be reduced accordingly and the contract
shall be modified in writing to reflect such
reduction.
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(b) Failure to agree on a reduction shall be
a dispute concerning a question of fact with-
in the meaning of the ‘‘Disputes’’ clause of
this contract.

NOTE: Since this contract is subject to re-
duction under this clause by reason of defec-
tive cost or pricing data submitted in con-
nection with certain subcontracts, it is ex-
pected that the Contractor may wish to in-
clude a clause in each such subcontract re-
quiring the subcontractor to appropriately
indemnify the Contractor. It is also expected
that any subcontractor subject to such in-
demnification will generally require substan-
tially similar indemnification for defective
cost or pricing data required to be submitted
by its lower tier subcontractors.)

(End of clause)

CLAUSE NO. 39—SUBCONTRACTOR COST AND
PRICING DATA

The following clauses should be included in
all contracts, when the subcontracts of the
type and size described therein are con-
templated.

Subcontractor Cost and Pricing Data (JUN 1977)

(a) The Contractor shall require sub-
contractors hereunder to submit in writing
cost or pricing data under the following cir-
cumstances:

(1) Prior to award of any cost-reimbursed
type, time and material, labor-hour, incen-
tive, or price redeterminable subcontract the
price of which is expected to exceed $100,000;
and

(2) Prior to the award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification of
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market price or
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(b) The Contractor shall require sub-
contractors to certify, substantially the
same form as that used in the certificate by
the Prime Contractor to the Government,
that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (a) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the subcontract or subcontract
change or modification.

(c) The Contractor shall insert the sub-
stance of this clause including this para-
graph (c) in each of its cost-reimbursement
type, time and material, labor-hour, price re-
determinable, or incentive subcontracts

hereunder, and in any other subcontract
hereunder which exceeds $100,000 unless the
price thereof is based on adequate price com-
petition, established catalog or market
prices of commercial items sold in substan-
tial quantities to the general public, or
prices set by law or regulation. In each such
expected subcontract hereunder which ex-
ceeds $100,000, the Contractor shall insert the
substance of the following clauses:

Subcontractor Cost and Pricing Data—Price
Adjustments

(a) Paragraphs (b) and (c) of this clause
shall become operative only with respect to
any change or other modification made pur-
suant to one or more provisions of this con-
tract which involves a price adjustment in
excess of $100,000. The requirements of this
clause shall be limited to such price adjust-
ments.

(b) The Contractor shall require sub-
contractors hereunder to submit cost or pric-
ing data under the following circumstances:

(1) Prior to award of any cost-reimburse-
ment type, time and material, labor-hour,
incentive, or price redeterminable sub-
contract, the price of which is expected to
exceed $100,000; and

(2) Prior to award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification for
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market prices of
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(c) The Contractor shall require sub-
contractors to certify, in substantially the
same form as that used in the Certificate by
the Prime Contractor to the Government,
that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (b) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the contract modification.

(d) The Contractor shall insert the sub-
stance of this clause including this para-
graph (d) in each subcontract hereunder
which exceeds $100,000.

(End of clause)

CLAUSE NO. 40—PENALTIES (JUN 1977)

(a) Any officer, director, agent, employee
or such other person connected in any capac-
ity with this contract or any subcontract
thereunder that embezzles, willfully
misapplies, steals or obtains by fraud any of
the money, funds, assets or property pro-
vided through the contract shall be fined not
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more than $10,000 or imprisoned for more
than two years, or both; Provided, That if
the amount embezzled, misapplied, stolen, or
obtained by fraud does not exceed $100, such
person shall be fined not more than $1,000 or
imprisoned not more than one year, or both.

(b) The Contractor agrees to insert the
clause in all subcontracts.

(End of clause)

CLAUSE NO. 41—EFFECT ON EXISTING RIGHTS
(JUN 1977)

(a) Nothing in this contract shall be con-
strued as:

(1) Affecting, modifying, diminishing, or
otherwise impairing the sovereign immunity
for suit enjoyed by an Indian tribe; or,

(2) Authorizing or requiring the termi-
nation of any existing trust responsibility of
the United States with respect to the Indian
people.

(End of clause)

CLAUSE NO. 42—GENERAL SERVICES
ADMINISTRATION (GSA) SUPPLY SOURCES

Indian tribal organizations which are
awarded cost-reimbursement type contracts
under the Indian Self-Determination Act,
may be authorized to utilize GSA supply
sources. The following clause will be inserted
in all cost-reimbursement type contracts
under which the Contractor may be author-
ized to acquire items for the account of the
Government from GSA supply sources:

General Services Administration Supply Sources
(June 1977)

The Contracting Officer may issue the Con-
tractor an authorization to utilize General
Services Administration supply sources for
property to be used in the performance of
this contract. Title to all property acquired
by the Contractor under such an authoriza-
tion shall vest in the Government, (1) unless
otherwise specifically provided in the con-
tract, (2) unless otherwise provided in the
Government Property clause of this con-
tract, or (3) in the absence of both the condi-
tions in (1) and (2) of the clause. However,
such property shall not be considered to be
‘‘Government-furnished property.’’

(End of clause)

(b) Insert the following clauses in
fixed price contracts awarded under the
Indian Self-Determination Act as de-
scribed in Subpart PHS 380.4:

CLAUSE NO. 1—DEFINITIONS (JUN 1977)

As used throughout this contract, the fol-
lowing terms shall have the meanings set
forth below:

(a) The term ‘‘Secretary’’ means the Sec-
retary, the Under Secretary, or any Assist-
ant Secretary of the Department of Health
and Human Services and the term ‘‘his/her
duly authorized representative’’ means any
person or persons or board (other than the
Contracting Officer) authorized to act for the
Secretary.

(b) The term ‘‘Contracting Officer’’ means
the person executing this contract on behalf
of the Government, and any other officer or
employee who is properly designated Con-
tracting Officer; and the term includes, ex-
cept as otherwise provided in this contract,
the authorized representative of the Con-
tracting Officer acting within the limits of
his/her authority.

(c) The term ‘‘Department’’ means the De-
partment of Health and Human Services
(HHS).

(d) The term ‘‘constituent agency’’ means
the agency of the Department responsible for
the administration of this contract.

(e) Except as otherwise provided in this
contract, the term ‘‘subcontract’’ includes
purchase orders under this contract.

(f) The term ‘‘Project Officer’’ means the
person representing the Government for the
purpose of technical direction of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increase or decrease
in the cost of this contract or which change
the period of this contract.

(End of clause)

CLAUSE NO. 2—DISPUTES (JUN 1977)

(a) Except as otherwise provided in this
contract, any dispute concerning a question
of fact arising under this contract which is
not disposed of by agreement shall be de-
cided by the Contracting Officer, who shall
reduce his/her decision to writing and mail
or otherwise furnish a copy thereof to the
Contractor. The decision of the Contracting
Officer shall be final and conclusive unless,
within 30 days from the date of receipt of
such copy, the Contractor mails or otherwise
furnishes to the Contracting Officer a writ-
ten appeal addressed to the Secretary. The
decision of the Secretary or his/her duly au-
thorized representative for the determina-
tion of such appeals shall be final and con-
clusive unless determined by a court of com-
petent jurisdiction to have been fraudulent,
or capricious, or arbitrary, or so grossly er-
roneous as necessarily to imply bad faith, or
not supported by substantial evidence. In
connection with any appeal proceeding under
this clause, the Contractor shall be afforded
an opportunity to be heard and to offer evi-
dence in support of its appeal. Pending final
decision of a dispute hereunder, the Contrac-
tor shall proceed diligently with the per-
formance of the contract and in accordance
with the Contracting Officer’s decision.
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(b) This ‘‘Disputes’’ clause does not pre-
clude consideration of law questions in con-
nection with decisions provided for in para-
graph (a) above; Provided, That nothing in
this contract shall be construed as making
final the decision of any administrative offi-
cial, representative, or board on a question
of law.

(End of clause)

CLAUSE NO. 3—CONTRACT WORK HOURS AND
SAFETY STANDARD ACT—OVERTIME COM-
PENSATION (JUN 1977)

This contract, to the extent it is of a char-
acter specified in the Contract Work Hours
and Safety Standards Act (40 U.S.C. 327–330),
is subject to the following provisions and ex-
ceptions of such Act and the regulations of
the Secretary of Labor thereunder.

(a) Overtime requirements. No Contractor or
subcontractor contracting for any part of
the contract work which may require or in-
volve the employment of laborers or me-
chanics shall require or permit any laborer
or mechanic in any workweek in which he/
she is employed on such work to work in ex-
cess of eight hours in any calendar day or in
excess of forty hours in such workweek on
work subject to the provisions of the Con-
tract Work Hours Standard Act unless such
laborer or mechanic receives compensation
at a rate not less than one and one-half
times his/her basic rate of pay for all such
hours worked in excess of eight hours in any
calendar day or in excess of forty hours in
such workweek, whichever is the greater
numbers of overtime hours.

(b) Violation; liability for unpaid wages; liq-
uidated damages. In the event of any viola-
tion of the provisions of paragraph (a), the
Contractor and any subcontractor respon-
sible therefor shall be liable to any affected
employee for his/her unpaid wages. In addi-
tion, such Contractor and subcontractor
shall be liable to the United States for liq-
uidated damages. Such liquidated damages
shall be computed with respect to each indi-
vidual laborer or mechanic employed in vio-
lation of the provisions of paragraph (a) at
the sum of $10 for each calendar day on
which such employee was required or per-
mitted to be employed on such work in ex-
cess of eight hours or in excess of the stand-
ard workweek of forty hours without pay-
ment of the overtime wages required by
paragraph (a).

(c) Withholding for unpaid wages and liq-
uidated damages. The Contracting Officer
may withhold from the Government Prime
Contractor, from any moneys payable on ac-
count of work performed by the Contractor
or subcontractor, such sums as may adminis-
tratively be determined to be necessary to
satisfy any liabilities of such Contractor or
subcontractor for unpaid wages and liq-

uidated damages as provided in the provi-
sions of paragraph (b).

(d) Subcontracts. The Contractor shall in-
sert paragraphs (a) through (d) of this clause
in all subcontracts, and shall require their
inclusion in all subcontracts of any tier.

(e) Records. The Contractor shall maintain
payroll records containing the information
specified in 29 CFR 516.2(a). Such records
shall be preserved for three years from the
completion of the contract. This require-
ment does not apply where the tribal con-
tractor is the governing body of the Tribe
and the work is being performed by the trib-
al organization or Tribe with its own regular
employees.

(End of Clause)

CLAUSE NO. 4—WALSH-HEALEY PUBLIC

CONTRACTS ACT (JUN 1977)

If this contract is for the manufacture or
furnishing of materials, supplies, articles, or
equipment in an amount which exceeds or
may exceed $10,000 and is otherwise subject
to the Walsh-Healey Public Contracts Act, as
amended (41 U.S. Code 34–45), there are here-
by incorporated by reference all representa-
tions and stipulations required by the Sec-
retary of Labor, such representations and
stipulations being subject to all applicable
rulings and interpretations of the Secretary
of Labor which are now or may hereafter be
in effect. This requirement does not apply
where the tribal contractor is the governing
body of the Tribe and the work is being per-
formed by the tribal organization or Tribe
with its own regular employees.

(End of Clause)

CLAUSE NO. 5—CONVICT LABOR (JUN 1977)

In connection with the performance of
work under this contract, the Contractor
agrees not to employ any person undergoing
sentence of imprisonment at hard labor ex-
cept as provided by Public Law 89–176, Sep-
tember 10, 1965 (18 U.S.C. 4082(c)(2) and Exec-
utive Order No. 11755, December 29, 1973.

(End of clause)

CLAUSE NO. 6—NOTICE TO THE GOVERNMENT

OF DELAYS (JUN 1977)

Whenever the Contractor has knowledge
that any actual or potential situation is de-
laying or threatens to delay the timely per-
formance of this contract, the Contractor
shall within ten days give notice thereof, in-
cluding all relevant information with respect
thereto, to the Contracting Officer.
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(End of clause)

CLAUSE NO. 7—ASSIGNMENT OF CLAIMS (JUN
1977)

(a) Pursuant to the provisions of the As-
signment of Claims Act of 1940, as amended
(31 U.S.C. 203, 41 U.S.C. 15), if this contract
provides for payment aggregating $1,000 or
more, claims for moneys due or to become
due the Contractor from the Government
under this contract may be assigned to a
bank, trust company, or other financing in-
stitution, including any Federal lending
agency, and may thereafter be further as-
signed and reassigned to any such institu-
tion. Any such assignment or reassignment
shall cover all amounts payable under this
contract and not already paid, and shall not
be made to more than one party, except that
any such assignment or reassignment may
be made to one party as agent or trustee for
two or more parties participating in such fi-
nancing. Unless otherwise provided in this
contract payments to assignee of any mon-
eys due or due to become due under this con-
tract shall not, to the extent provided in said
Act, as amended, be subject to reduction or
setoff. (The preceding sentence applies only
if this contract is made in time of war or na-
tional emergency as defined in said Act and
is with the Department of Defense, the Gen-
eral Services Administration, the Atomic
Energy Commission, the National Aero-
nautics and Space Administration, the Fed-
eral Aviation Agency, or any other depart-
ment or agency of the United States des-
ignated by the President pursuant to Clause
4 of the proviso of section 1 of the Assign-
ment of Claims Act of 1940, as amended by
the Act of May 15, 1951, 65 Stat. 41).

(b) In no event shall copies of this contract
or of any plans, specifications, or other simi-
lar documents relating to work under this
contract, if marked ‘‘Top Secret,’’ ‘‘Secret,’’
or ‘‘Confidential,’’ be furnished to any as-
signee of any claim arising under this con-
tract or to any other person not entitled to
receive the same. However, a copy of any
part or all of this contract so marked may be
furnished, or any information contained
therein may be disclosed, to such assignee
upon the prior written authorization of the
Contracting Officer.

(End of clause)

CLAUSE NO. 8—OFFICIALS NOT TO BENEFIT
(JUN 1977)

No member of or delegate to Congress, or
resident commissioner, shall be admitted to
any share or part of this contract, or to any
benefit that may arise therefrom; but this
provision shall not be construed to extend to
this contract if made with a corporation for
its general benefit.

(End of clause)

CLAUSE NO. 9—ANTI-KICKBACK ACT (JUN 1977)

(a) Public Law 86–695, September 2, 1960 (41
U.S.C. 51–54) among other things, prohibits
the payment, directly or indirectly, by or on
behalf of a subcontractor in any tier under
any Government negotiated contract of any
fee, gift, or gratuity to the prime contractor
or any officer, agent, partner or employee
thereof, as an inducement or acknowledge-
ment for the award of a subcontract or order.

(b) The provisions of Public Law 86–695 are
applicable this contract and any sub-
contracts entered into under the contract.

(End of clause)

CLAUSE NO. 10—PENALTIES (JUN 1977)

Any officer, director, agent, employee or
such other person connected in any capacity
with this contract or any subcontract there-
under that embezzles, willfully misapplies,
steals or obtains by fraud any of the money,
funds, assets or property provided through
the contract shall be fined not more than
$10,000 or imprisoned for not more than two
years, or both; Provided, That if the amount
embezzled, misapplied, stolen, or obtained by
fraud does not exceed $100, such person shall
be fined not more than $1,000 or imprisoned
not more than one year, or both.

(b) The Contractor agrees to insert this
clause in all subcontracts.

(End of clause)

CLAUSE NO. 11—BUY AMERICAN ACT (JUN
1977)

(a) In acquiring end products, the Buy
American Act (41 U.S. Code 10a–d) provides
that the Government give preference to do-
mestic source end products. For the purpose
of this clause:

(i) ‘‘Components’’ means those articles,
materials, and supplies, which are directly
incorporated in the end products;

(ii) ‘‘End products’’ means those articles,
materials, and supplies, which are to be ac-
quired under this contract for public use; and

(iii) ‘‘A domestic source end product’’
means (A) an unmanufactured end product
which has been mined or produced in the
United States and (B) an end product manu-
factured in the United States if the cost of
the components thereof which are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. For the purposes of this
(a)(iii)(B), components of foreign origin of
the same type or kind as the products re-
ferred to in (b) (ii) or (iii) of this clause shall
be treated as components mined, produced,
or manufactured in the United States.
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(b) The Contractor agrees that there will
be delivered under this contract only domes-
tic source end products, except end products:

(i) Which are for use outside the United
States;

(ii) Which the Government determines are
not mined, produced, or manufactured in the
United States in sufficient and reasonably
available commercial quantities and of a sat-
isfactory quality;

(iii) As to which the Secretary determines
the domestic preference to be inconsistent
with the the public interest; or

(iv) As to which the Secretary determines
the cost to the Government to be unreason-
able. (The foregoing requirements are admin-
istered in accordance with Executive Order
No. 10582, dated December 17, 1954).

(End of clause)

CLAUSE NO. 12—EQUAL OPPORTUNITY (JUN
1977)

Subject to the Indian preference require-
ments of Clause 17, during the performance
of this contract the Contractor agrees as fol-
lows:

(a) The Contractor will not discriminate
against any employee or applicant for em-
ployment because of race, creed, color, or na-
tional origin. The Contractor will take af-
firmative action to ensure that applicants
are employed, and that employees are treat-
ed during employment, without regard to
their race, creed, color, or national origin.
Such action shall include, but not be limited
to, the following: Employment, upgrading,
demotion, or transfer; recruitment or re-
cruitment advertising; layoff or termination,
rates of pay or other forms of compensation;
and selection for training, including appren-
ticeship. The Contractor agrees to post in
conspicuous places, available to employees
and applicants for employment, notices to be
provided by the Contracting Officer setting
forth the provisions of this Equal Oppor-
tunity clause.

(b) The Contractor will, in all solicitations
or advertisement for employees placed by or
on behalf of the Contractor, state that all
qualified applicants will receive consider-
ation for employment without regard to
race, creed, color, or national origin.

(c) The Contractor will send to each labor
union or representative of workers with
which it has a collective bargaining agree-
ment or other contract or understanding, a
notice, to be provided by the agency Con-
tracting Officer, advising the labor union or
workers representative of the Contractor’s
commitments under this Equal Opportunity
clause, and shall post copies of the notice in
conspicuous places available to employees
and applicants for employment.

(d) The Contractor will comply with all
provisions of Executive Order No. 11246 of
Sepember 24, 1965, and of the rules, regula-

tions and relevant orders of the Secretary of
Labor.

(e) The Contrator will furnish all informa-
tion and reports required by executive Order
No. 11246 of September 24, 1965, and by the
rules, regulations, and orders of the Sec-
retary of Labor, or pursuant thereto, and
will permit access to its books, records, and
accounts by the contracting agency and the
secretary of Labor for purposes of investiga-
tion to ascertain compliance with such rules,
regulations, and orders.

(f) In the event of the Contractor’s non-
compliance with the Equal Opportunity
clause of this contract or with any of the
said rules, regulations, or orders, this con-
tract may be cancelled, terminated, or sus-
pended, in whole or in part, and the Contrac-
tor may be declared ineligible for further
Government contracts in accordance with
procedures authorized in Executive Order
No. 11246 of September 24, 1965, and such
other sanctions may be imposed and rem-
edies invoked as provided in Executive Order
No. 11246 of September 24, 1965, or by rule,
regulation, or order of the Secretary of
Labor, or as otherwise provided by law.

(g) The Contractor will include the provi-
sions of paragraphs (a) through (g) in every
subcontract or purchase order unless ex-
empted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to sec-
tion 204 of Executive Order No. 11246 of Sep-
tember 24, 1965, so that such provisions will
be binding upon each subcontractor or ven-
dor. The Contractor will take such action
with respect to any subcontract or purchase
order as the contracting agency may direct
as a means of enforcing such provisions, in-
cluding sanctions for noncompliance: Pro-
vided, however, That in the event the Con-
tractor becomes involved in, or is threatened
with, litigation with a subcontractor or ven-
dor as a result of such direction by the con-
tracting agency, the Contractor may request
the United States to enter into such litiga-
tion to protect the interests of the United
States.

(End of clause)

CLAUSE NO. 13—CERTIFICATE OF
NONSEGREGATED FACILITIES (JUN 1977)

By signing the contract the Contractor
certifies that it does not maintain or provide
for its employees any segregated facilities at
any of its establishments, and that it does
not permit its employees to perform their
services at any location, under its control,
where segregated facilities are maintained.
It certifies further that it will not maintain
or provide for its employees any segregated
facilities at any of its establishments, and
that it will not permit its employees to per-
form their services at any location, under its
control, where segregated facilities are
maintained. The Contractor agrees that a
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breach of this certification is a violation of
the Equal Opportunity clause in this con-
tract. As used in this certification, the term
‘‘Segregated facilities’’ means any waiting
rooms, work areas, rest rooms and wash
rooms, restaurants and other eating areas,
time clocks, locker rooms and other storage
or dressing areas, parking lots, drinking
fountains, recreation or entertainment
areas, transportation, and housing facilities
provided for employees which are segregated
by explicit directive or are in fact segregated
on the basis of race, color, religion, or na-
tional origin, because of habit, local custom,
or otherwise. It futher agrees that (except
where it has obtained identical certification
from proposed subcontractors for specific
time periods) it will obtain identical certifi-
cations from proposed subcontractors prior
to the award of subcontracts exceeding
$10,000 which are not exempt from the provi-
sions of the Equal Opportunity clause; that
it will retain such certifications in its files;
and that it will forward the following notice
to such proposed subcontractors (except
where the proposed subcontractors have sub-
mitted identical certifications for specific
time periods):

Notice to prospective subcontractors of re-
quirement for certifications of nonseg-
regated facilities. A certification of Nonseg-
regated Facilities must be submitted prior
to the award of a subcontract exceeding
$10,000 which is not exempt from the provi-
sions of the Equal Opportunity clause. The
certification may be submitted either for
each subcontract or all subcontracts during
a period (i.e., quarterly, semiannually, or an-
nually).

(End of clause)

CLAUSE NO. 14—SUBCONTRACTING (JUN 1977)

The Contractor shall not enter into sub-
contracts for any of the work contemplated
under this contract without obtaining the
prior written approval of the Contracting Of-
ficer and subject to such conditions and pro-
visions as he/she may deem necessary, in his/
her discretion, to protect the interests of the
Government: Provided, however, That not-
withstanding the foregoing, unless otherwise
provided herein, such prior written approval
shall not be required for the purchase by the
Contractor of articles, supplies, equipment
and services which are both necessary for
and merely incidental to the performance of
the requirements under this contract; Pro-
vided, further, however, That the aforesaid
right of Contractor to engage such services
shall in no event be construed to permit the
Contractor to subcontract with a third-party
for the performance of any major function
contemplated under this contract to be per-
formed by the Contractor, and Provided, fur-
ther, however, That no provision of this

clause and no such approval by the Contract-
ing Officer of any subcontract shall be
deemed in any event or in any manner to
provide for the incurrence of any obligation
of the Government in addition to the total
contract price.

(End of clause)

CLAUSE NO. 15—COMPETITION IN
SUBCONTRACTING (JUN 1977)

The Contractor agrees to select sub-
contractors on a competitive basis to the
maximum practical consistent with the ob-
jectives and requirements of this contract.

(End of clause)

CLAUSE NO. 16—USE OF INDIAN BUSINESS
CONCERNS (JUN 1977)

(a) As used in this clause, the term, ‘‘In-
dian business concern’’ means Indian organi-
zations or an Indian-owned economic enter-
prise as defined in 42 CFR 36.204(i).

(b) The Contractor agrees to give pref-
erence to qualified Indian business concerns
in the awarding of any subcontracts entered
into under the contract consistent with effi-
cient performance of the contract. The Con-
tractor shall comply with any preference re-
quirements regarding Indian business con-
cerns established by the tribe(s) receiving
services under the contract to the extent
that such requirements are consistent with
the purpose and intent of this paragraph.

(c) If no Indian business concerns are avail-
able under the conditions in paragraph (b)
above, the Contractor agrees to accomplish
the maximum amount of subcontracting, as
the Contractor determines is consistent with
its efficient performance of the contract,
with small business concerns, labor surplus
area concerns or minority business enter-
prises, the definitions for which are con-
tained in Subparts 1–1.7, 1–1.8, and 1–1.13 of
the Federal Procurement Regulations. The
Contractor is not, however, required to es-
tablish a small business, labor surplus, or
minority business subcontracting program
as described in sections 1–1.710–3(b), 1–1.805–
3(b), and 1–1.1310–2(b), respectively of the
Federal Procurement Regulations (41 CFR
chapter 1).

(End of clause)

CLAUSE NO. 17—INDIAN PREFERENCE IN
TRAINING AND EMPLOYMENT (JUN 1977)

(a) The Contractor shall give preference in
employment for all work performed under
the contract, including subcontracts there-
under, to qualified Indians regardless of age,
religion, or sex, and to the extent feasible
consistent with the efficient performance of
the contract, provide employment and train-
ing opportunities to Indians, regardless of
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age, religion, or sex, that are not fully quali-
fied to perform under the contract. The Con-
tractor shall comply with any Indian pref-
erence requirements established by the tribe
receiving services under the contract to the
extent that such requirements are consistent
with the purpose and intent of this para-
graph.

(b) If the Contractor or any of its sub-
contractors is unable to fill its employment
openings after giving full consideration to
Indians as required in paragraph (a) above,
these employment openings may then be
filled by other than Indians under the condi-
tions set forth in the Equal Opportunity
clause of this contract.

(c) The Contractor agrees to include this
clause or one similar thereto in all sub-
contracts issued under this contract.

(End of clause)

CLAUSE NO. 18—INSPECTION (JUN 1977)

The Government, through any authorized
representatives, has the right, at all reason-
able times, to inspect, or otherwise evaluate
the work performed or being performed here-
under and the premises in which it is being
performed. If any inspection, or evaluation is
made by the Government on the premises of
the Contractor or a subcontractor, the Con-
tractor shall provide and shall require its
subcontractors to provide all reasonable fa-
cilities and assistance for the safety and con-
venience of the Government representatives
in the performance of their duties. All in-
spections and evaluations shall be performed
in such a manner as will not unduly delay
the work.

(End of clause)

CLAUSE NO. 19—CHANGES (JUN 1977)

The Contracting Officer may at any time,
with the consent of the Contractor, by a
written order, and without notice to the
sureties, if any, make changes, within the
general scope of this contract, in any one or
more of the following (i) drawings, designs,
or specifications, (ii) place of inspection, de-
livery, or acceptance, and (iii) the amount of
Government-furnished property. If any such
change causes an increase or decrease in the
cost of, or the time required for performance
of, this contract, or otherwise affects any
other provisions of this contract, whether
changed or not changed by any such order,
an equitable adjustment shall be made (i) in
the contract price or time of performance, or
both, and (ii) in such provisions of the con-
tract as may be so affected, and the contract
shall be modified in writing accordingly.
Any claim by the Contractor for adjustment
under this clause must be asserted within
thirty (30) days from the date of receipt by
the Contractor of the notification of change;

Provided, however, That the Contracting Of-
ficer, if he/she decides that the facts justify
such action, may receive and act upon any
such claim asserted at any time prior to
final payment under this contract. Where
the cost of property made obsolete or excess
as a result of a change is included in the
Contractor’s claim for adjustment, the Con-
tracting Officer shall have the right to pre-
scribe the manner of disposition of such
property. Failure to agree to any adjustment
shall be a dispute concerning a question of
fact within the meaning of the clause of this
contract entitled ‘‘Disputes.’’ However, noth-
ing in this clause shall excuse the Contractor
from proceeding with the contract as
changed.

(End of clause)

CLAUSE NO. 20—RETROCESSION (JUN 1977)

(a) The Indian tribe that initially re-
quested this contract may also request its
retrocession, notwithstanding the fact that
the Contractor may be a tribal organization
other than the Tribe.

(b) Should the Tribe request retrocession
of the contract and the Contractor is other
than the Tribe, the Contracting Officer will
notify the Contractor of the request and in
consultation with the Tribe and the Contrac-
tor establish the effective date of the ret-
rocession. The retrocession will become ef-
fective no later than 120 days after the Con-
tracting Officer receives the Tribe’s request
unless the Tribe and the Contracting Officer
mutually agree on a later date.

(c) Immediately after receipt of the re-
quest for retrocession and where applicable
notifying the Contractor, the Contracting
Officer will meet with the Contractor and,
where applicable, the tribal governing body
or bodies mutually agree to:

(1) A plan for the orderly transfer of re-
sponsibilities;

(2) A plan for inventorying materials and
supplies on hand;

(3) An accounting for funds, including but
not limited to current and anticipated obli-
gations;

(4) The cost of operation until retrocession;
and,

(5) The identification of all records relat-
ing to the contract and the contracted func-
tion.

(End of clause)

CLAUSE NO. 21—ASSUMPTION AND REASSUMP-
TION OF CONTRACT PROGRAMS (JUN 1977)

(a) When the Contracting Officer deter-
mines that the performance of a Contractor
under these regulations involves (1) the vio-
lation of the rights or endangerment of the
health, safety, or welfare of any person, or
(2) gross negligence or the mismanagement

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00197 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



202

48 CFR Ch. 3 (10–1–98 Edition)PHS 352.280–4

in the handling or use of funds under the
contract, the Contracting Officer will, in
writing, notify the Contractor of such deter-
mination and will request that the Contrac-
tor take such corrective action within such
period of time as the Secretary may pre-
scribe.

(b) When the Director or his/her delegate
determines that a Contractor has not taken
corrective action (as prescribed by him/her
under paragraph (a) of this section) to his/
her satisfaction, he/she may, after the Con-
tractor has been provided an opportunity for
a hearing in accordance with paragraph (c) of
this section, rescind the contract in whole or
in part and, if he/she deems it appropriate,
assume or resume control or operation of the
program, activity, or service involved.

(c)(1) When the Director or his/her delegate
has made a determination described in para-
graph (b) of this section, he/she shall in writ-
ing notify the Contractor of such determina-
tion and of the Contractor’s right to request
a review of such determination and of the de-
termination described in paragraph (a) of
this section. Such notification by the Direc-
tor or his/her delegate shall set forth the rea-
sons for the determination in sufficient de-
tail to enable the Contractor to respond and
shall inform the Contractor of its rights to a
hearing on the record before a Contract Ap-
peals Board described in paragraph (d) of this
section. Upon the request of the Contractor
for a hearing, the Board, established pursu-
ant to paragraph (d) of this section, shall in
writing within 10 days of the establishment
notify the Contractor of the time, place and
date of the hearing which will be held not
later than 45 days after the request for a
hearing.

(2) Where the Director or his/her delegate
determines that a Contractor’s performance
under a contract awarded under this subpart
poses an immediate threat to the safety of
any person, he/she may immediately rescind
the contract in whole or in part and, if he/
she deems it appropriate, assume or resume
control or operation of the program, activ-
ity, or service involved. Upon such a decision
he/she will immediately notify the Contrac-
tor of such action and the basis therefor; and
offer the Contractor an opportunity for a
hearing on the record before the Contract
Appeals Board established pursuant to para-
graph (d) of this section to be held within 10
days of each action.

(d)(1) The Contract Appeals Board shall be
composed of 3 persons appointed by the Di-
rector, Indian Health Service. Such persons
may not be selected from the immediate of-
fice of any person participating in the deter-
minations at issue. The Board shall afford
the Contractor the right:

(i) To notice of the issues to be considered;
(ii) To be represented by counsel;
(iii) To present witnesses on contractor’s

behalf;

(iv) To cross-examine other witnesses ei-
ther orally or through written interrogation;
and

(v) To compel the appearance of Indian
Health Service personnel or to take deposi-
tions of such persons at reasonable times and
places.

(2) The Contract Appeals Board shall make
an initial written decision which shall be-
come final within 20 days unless the Direc-
tor, Indian Health Service or his/her rep-
resentative modifies or reverses the decision.
Any such decision by the Director of the In-
dian Health Service or his/her representative
shall be in writing, shall be specific as to the
reasons for such decision, and shall be con-
sidered final.

(3) Where Board is considering issues aris-
ing under paragraph (2) of this section, the
Board shall within 25 days after the conclu-
sion of the hearing, notify all parties in writ-
ing of its decision.

(e) In any case where the officer has re-
scinded a contract under paragraphs (b) or
(c) of this section, he/she may decline to
enter into a new contract agreement with
the Contractor until such time as he/she is
satisfied that the basis for the rescission has
been corrected.

Nothing in this section shall be construed
as contravening the Occupational Safety and
Health Act of 1970 (84 Stat. 1590), as amended
(29 U.S.C. 651).

(End of clause)

CLAUSE NO. 22—PAYMENT OF INTEREST ON
CONTRACTORS’ CLAIMS (JUN 1977)

(a) If an appeal is filed by the Contractor
from a final decision of the Contracting Offi-
cer under the Disputes clause of this con-
tract, denying a claim arising under the con-
tract, simple interest on the amount of the
claim finally determined owed by the Gov-
ernment shall be payable to the Contractor.
Such interest shall be at the rate determined
by the Secretary of the Treasury pursuant to
Public Law 92–41, 85 Stat. 97, from the date
the Contractor furnished to the Contracting
Officer his written appeal under the Disputes
clause of this contract, to the date of (1) a
final judgment by a court of competent juris-
diction, or (2) mailing to the Contractor of a
supplemental agreement for execution either
confirming completed negotiations between
the parties or carrying out a decision of a
board of contract appeals.

(b) Notwithstanding (a), above, (1) interest
shall be applied only from the date payment
was due, if such date is later than the filing
of appeal, and (2) interest shall not be paid
for any period of time that the Contracting
Officer determines the Contractor has un-
duly delayed in pursuing its remedies before
a board of contract appeals or a court of
competent jurisdiction.
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(End of clause)

CLAUSE NO. 23—GOVERNMENT-FURNISHED
PROPERTY (JUN 1977)

(a) The Government shall deliver to the
Contractor, for use in connection with and
under the terms of this contract, the prop-
erty described elsewhere in this contract, to-
gether with such related data and informa-
tion as the Contractor may request and as
may reasonably be required for the intended
use of such property (hereinafter referred to
as ‘‘Government-Furnished Property’’). The
delivery or performance dates for the sup-
plies or services to be furnished by the Con-
tractor under this contract are based upon
the expectation that Government-Furnished
Property suitable for use will be delivered to
the Contractor at the times stated elsewhere
in this contract or, if not so stated, in suffi-
cient time to enable the Contractor by such
time or times, to meet such delivery or per-
formance dates. In the event that Govern-
ment-Furnished Property is not delivered to
the Contractor to meet such delivery or per-
formance dates, the Contracting Officer
shall, upon timely written request made by
the Contractor, make a determination of the
delay occasioned the Contractor and shall
equitably adjust the delivery or performance
dates, or the contract price, or both, and any
other contractual provision affected by the
delay. In the event that Government-Fur-
nished Property is received by the Contrac-
tor in a condition not suitable for its in-
tended use, the Contractor shall, upon re-
ceipt thereof, notify the Contracting Officer
of such fact and, as directed by the Contract-
ing Officer, either (1) return such property at
the Government’s expense or otherwise dis-
pose of such property, or (2) effect repairs or
modifications. Upon completion of (1) or (2)
above, the Contracting Officer upon timely
written request of the Contractor shall equi-
tably adjust the delivery or performance
dates of the contract price, or both, and any
other contractual provision effected by the
return, disposition, repair, or modification.
The foregoing provisions for adjustment are
exclusive and the Government shall not be
liable to suit for breach of contract by rea-
son of any delay in delivery of Government-
Furnished Property or delivery of such prop-
erty in a condition not suitable for its in-
tended use.

(b) By notice in writing the Contracting
Officer may decrease the property furnished
or to be furnished by the Government under
this contract. In any such case, the Con-
tracting Officer upon timely written request
of the Contractor shall equitably adjust the
delivery or performance date or the contract
price, or both, and any other contractual
provisions affected by the decrease.

(c) Title to the Government-Furnished
Property shall remain in the Government.

Title to Government-Furnished Property
shall not be affected by the incorporation or
attachment thereof to any property not
owned by the Government, nor shall such
Government-Furnished Property, or any part
thereof, be or become a fixture or lose its
identity as personality by reason of affix-
ation to any realty.

(d) The Government-Furnished Property,
unless otherwise specifically provided here-
in, and except as otherwise approved or di-
rected by the Contracting Officer in writing,
shall be used exclusively for the performance
of this contract.

(e) The Contractor shall maintain and ad-
minister, in accordance with sound business
practice, a program for the maintenance, re-
pair, protection and preservation of Govern-
ment-Furnished Property, until disposed of
by the Contractor in accordance with this
clause. In the event that any damage occurs
to Government-Furnished Property the risk
of which has been assumed by the Govern-
ment under this contract, the Government
shall replace such items or the Contractor
shall make such repair of the property, as
the Government directs; Provided, however,
That if the Contractor cannot effect such re-
pair within the time required, the Contrac-
tor may reject such property. The contract
price includes no compensation to the Con-
tractor for the performance of any repair or
replacement for which the Government is re-
sponsible; and an equitable adjustment will
be made in the contract price for any such
repair or replacement of Government-Fur-
nished Property made at the direction of the
Government. Any repair or replacement for
which the Contractor is responsible under
the provisions of this contract shall be ac-
complished by the Contractor at its own ex-
pense.

(f) The Contractor also agrees to maintain
and administer, in accordance with sound
business practice, a property control system
which will provide the following: Contract
number; nomenclature of item; quantity re-
ceived; issued; and balance on hand; posting
reference to include date received, issued
unit price and location; marking or identi-
fication of item; adequate maintenance,
storage, and security of Government-Fur-
nished Property, until disposed of by the
Contractor in accordance with this clause.
The Contractor further agrees to receipt
promptly for all Government property in a
form and manner as prescribed by the Con-
tracting Officer.

(g) The Contractor agrees to make avail-
able to authorized representatives of the
Contracting Officer at all reasonable times
at the office of the Contractor all of its prop-
erty records under this contract, and access
to any premises where any of the Govern-
ment-Furnished Property is located.

(h) (i) The Contractor shall not be liable
for any loss or damage to the Government-
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Furnished Property, or for expenses inciden-
tal to such loss or damage except that the
Contractor shall be liable for any such loss
or damage (including expenses incidental
thereto):

(A) Which results from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, or on
the part of any of its managers, superintend-
ents, or other equivalent representatives
who have supervision or direction of all or
substantially all of the Contractor’s busi-
ness, or all or substantially all of the Con-
tractor’s operations at any one plant, labora-
tory, or separate location in which this con-
tract is being performed; or

(B) Which results from a failure on the
part of the Contractor, due to the willful
misconduct or lack of good faith on the part
of any of its directors, officers, or other rep-
resentatives mentioned in subparagraph (A)
above, to maintain and administer, in ac-
cordance with sound business practice, the
program for maintenance, repair, protection
and preservation of Government-Furnished
Property as required by subparagraph (e)
above; or

(C) For which the Contractor is otherwise
responsible under the express terms of the
clause or clauses designated in this contract;
or

(D) Which results from a risk expressly re-
quired to be insured under some other provi-
sion of this contract, or of the schedules or
task orders thereunder, but only to the ex-
tent of the insurance so required to be pro-
cured and maintained or to the extent of in-
surance actually procured and maintained,
whichever is greater; or

(E) Which results from a risk which is in
fact covered by insurance or for which the
Contractor is otherwise reimbursed but only
to the extent of such insurance or reimburse-
ment; Provided, That, if more than one of
the above exceptions shall be applicable in
any case, the Contractor’s liability under
any one exception shall not be limited by
any other exception.

(ii) The Contractor represents that it is
not including the price hereunder, and agrees
that it will not hereafter include in any price
to the Government, any charge or reserve for
insurance (including self-insurance funds or
reserves) covering loss or destruction of or
damage to the Government-Furnished Prop-
erty, except the extent that the risk of loss
is imposed on the Contractor under (i)(C)
above, or insurance has been required under
(i)(D) above.

(iii) Upon the happening of loss or destruc-
tion of or damage to any Government-Fur-
nished Property, the Contractor shall notify
the Contracting Officer thereof and shall
take all reasonable steps to protect the Gov-
ernment-Furnished Property from further
damage, separate the damaged and
undamaged Government-Furnished Property

in the best possible order, and furnish to the
Contracting Officer a statement of:

(A) The lost, destroyed and damaged Gov-
ernment-Furnished Property;

(B) The time and origin of the loss, de-
struction or damage;

(C) All known interest in commingled
property of which the Government-Fur-
nished Property is a part; and

(D) The insurance, if any, covering any
part of or interest in such commingled prop-
erty.

The Contractor shall be reimbursed for the
expenditures made by it in performing its ob-
ligations under the subparagraph (iii), to the
extent approved by the Contracting Officer
and set forth in a supplemental agreement or
amendment to this contract.

(iv) With the prior written approval of the
Contracting Officer after loss or destruction
of or damage to Government-Furnished
Property, and subject to such conditions and
limitations as may be imposed by the Con-
tracting Officer, the Contractor may, in
order to minimize the loss to the Govern-
ment or in order to permit resumption of
business or the like, sell for the account of
the Government any item of Government-
Furnished Property which has been damaged
beyond practicable repair, or which is so
commingled or combined with property of
other, including the Contractor, that separa-
tion is impracticable.

(v) Except to the extent of any loss or de-
struction of or damage to Government-Fur-
nished Property for which the Contractor is
relieved of liability under the foregoing pro-
visions of this clause, and except for reason-
able wear and tear or depreciation, or the
utilization of the Government-Furnished
Property in accordance with the provisions
of this contract, the Government-Furnished
Property (other than property permitted to
be sold) shall be returned to the Government
in as good condition as when received by the
Contractor in connection with this contract,
or as repaired under paragraph (e) above.

(vi) In the event the Contractor is reim-
bursed or compensated for any loss or de-
struction of or damage to the Government-
Furnished Property, it shall equitably reim-
burse the Government. The Contractor shall
do nothing to prejudice the Government’s
rights to recover against third parties for
any such loss, destruction or damage and,
upon the request of the Contracting Officer
shall at the Government’s expense, furnish
to the Government all reasonable assistance
and cooperation (including assistance in the
prosecution of suit and the execution of in-
struments of assignment in favor of the Gov-
ernment) in obtaining recovery.

(i) Upon completion or expiration of this
contract, any Government property which
has not been consumed in the performance of
this contract or which has not been pre-
viously disposed of in accordance with the
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provisions of this clause, or for which the
Contractor has not otherwise been relieved
of responsibility, shall be disposed of as the
Contracting Officer may direct. The Contrac-
tor shall in no way be relieved of responsibil-
ity for Government property without the
prior written approval of the Contracting Of-
ficer.

(j) If the Contracting Officer determines
that the interests of the Government require
removal of any Government-Furnished Prop-
erty, or if the Contractor determines any
Government-Furnished Property to be in ex-
cess of its need under this contract such
Government-Furnished Property shall be dis-
posed of in the same manner as covered by
paragraph (i) above. In the event that the
Contracting Officer requires the removal of
any Government-Furnished Property under
this paragraph (j) or paragraph (i) above,
upon timely written request of the Contrac-
tor, an equitable adjustment shall be made
in the contract price to cover the direct cost
to the Contractor of such removal and of any
property damage occasioned thereby.

(End of clause)

CLAUSE NO. 24—EXAMINATION OF RECORDS BY

THE COMPTROLLER GENERAL (JUN 1977)

(a) The Contractor agrees that the Comp-
troller General of the United States or any
of his/her duly authorized representatives
shall, until expiration of 3 years after final
payment under this contract, or of the time
periods for the particular records specified in
Part 1–20 of the Federal Procurement Regu-
lations (41 CFR part 1–20), whichever expires
earlier, have access to and the right to exam-
ine any directly pertinent books, documents,
papers, and records of the Contractor involv-
ing transactions related to this contract.

(b) The Contractor further agrees to in-
clude in all its subcontracts hereunder a pro-
vision to the effect that the subcontractor
agrees that the Comptroller General of the
United States or any of his/her duly author-
ized representatives shall, until expiration of
3 years after final payment under the sub-
contract, or of the time periods for the par-
ticular records specified in Part 1–20 of the
Federal Procurement Regulations (41 CFR
part 1–20), whichever expires earlier, have ac-
cess to and the right to examine any directly
pertinent books, documents, papers, and
records of such subcontractor, involving
transactions related to the subcontract. The
term ‘‘subcontract’’ as used in this clause ex-
cludes (1) purchase orders not exceeding
$2,500 and (2) subcontracts or purchase orders
for public utility services at rates estab-
lished for uniform applicability to the gen-
eral public.

(End of clause)

CLAUSE NO. 25—INDEMNITY AND INSURANCE
(JUN 1977)

(a) The Contractor shall indemnify and
save and keep harmless the Government
against any or all loss, cost, damage, claim,
expense or liability whatsoever, because of
accident or injury to persons or property or
others occurring in connection with any pro-
gram including as a part of this contract, by
providing where applicable, the insurance de-
scribed below:

(b) The Contractor shall secure, pay the
premium for, and keep in force until the ex-
piration of this contract, or any renewal pe-
riod thereof, insurance as provided below.
Such insurance policies shall specifically in-
clude a provision stating the liability as-
sumed by the Contractor under this con-
tract.

(1) Workman’s compensation insurance as
required by laws of the state.

(2) Owner’s, landlord’s, and tenant’s bodily
injury liability insurance with limits of not
less than $50,000 for each person and $500,000
for each accident.

(3) Property damage liability insurance
with limits of not less than $25,000 for each
accident.

(4) Automobile bodily injury liability in-
surance with limits of not less than $50,000
for each person, and $500,000 for each acci-
dent and property damage liability insurance
with a limit of not less than $5,000 for each
accident.

(5) Food products liability insurance with
limits of not less than $50,000 for each person
and $500,000 for each accident.

(6) Professional malpractice insurance
where medical, dental, or other health pro-
fessional services are involved.

(7) Other liability insurance not specifi-
cally mentioned when required.

(c) Each policy of insurance shall contain
an endorsement providing that cancellation
by the insurance company shall not be effec-
tive unless a copy of the cancellation is
mailed (registered) to the Contracting Offi-
cer 30 days prior to the effective date of can-
cellation.

(d) A certificate of each policy of insur-
ance, and any change therein, shall be fur-
nished to the Contracting Officer imme-
diately upon receipt from the insurance com-
pany.

(e) Insurance companies of the Contractor
shall be satisfactory to the Contracting Offi-
cer. When in his/her opinion an insurance
company is not satisfactory for reasons that
will be stated, the Contractor shall provide
insurance through companies that are satis-
factory to the Contracting Officer.

(f) Each policy of insurance shall contain a
provision that the insurance carrier waives
any rights it may have to raise as a defense
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the tribe’s sovereign immunity from suit,
but such waiver shall extend only to claims
the amount and nature of which are within
the coverage and limits of the policy of in-
surance. The policy shall contain no provi-
sion, either expressed or implied, that will
serve to authorize or empower the insurance
carrier to waive or otherwise limit the
tribe’s sovereign immunity outside or be-
yond the coverage and limits of the policy or
insurance.

(End of clause)

CLAUSE NO. 26—FAIR AND EQUAL TREATMENT
OF INDIAN PEOPLE (JUN 1977)

(a) The Contractor agrees to make no dis-
criminatory distinctions among Indian pa-
tients or beneficiaries of this contract. For
the purpose of this contract discriminatory
distinctions include but are not limited to
the following:

(i) Denying a patient any service or benefit
or availability of a facility;

(ii) Providing any service or benefit to a
patient which is different, or is provided in a
different manner or at a different time from
that provided to other patients under this
contract; subjecting a patient to segregation
or separate treatment in any manner related
to his/her receipt of any service; restricting
a patient in any way in the enjoyment of any
advantage or privilege enjoyed by others re-
ceiving any service or benefit; treating a pa-
tient differently from others in determining
whether he/she satisfies any admission, en-
rollment, quota, eligibility membership, or
other requirements or conditions which indi-
viduals must meet in order to be provided
any service or benefit; the assignment of
times or places for the provision of services
on the basis of discriminatory distinctions
which may be made of the patients to be
served.

(b) The Government reserves the right to
terminate this contract in whole or in part
whenever the Contractor fails to comply
with the requirements of this clause.

(End of clause)

CLAUSE NO. 27—REPORTS TO THE INDIAN
PEOPLE AND ANNUAL REPORTS (JUN 1977)

(a) The Contractor, as a recipient of Fed-
eral financial assistance, shall make reports
and information available to the Indian peo-
ple serviced or represented by the Contrac-
tor. Such reports will reflect how the Fed-
eral assistance funds were utilized to the
benefit of the Indian people served or rep-
resented as follows: (specific reporting re-
quirements, formats and methods of dis-
tribution to the Indian people will be pre-
scribed in the scope of the contract.)

(b) Annual reports.

(1) For each fiscal year during which a
tribal organization receives or expends funds
pursuant to the contract under this part, the
tribe which requested the contract must sub-
mit a report to the Contracting Officer. The
report shall include, but not be limited to,
an accounting of the amounts and purposes
for which the contract funds were expended
and information on the conduct of the pro-
gram or services involved. The report shall
include any other information requested by
the Contracting Officer and may be submit-
ted as follows:

(i) When the contract is with the governing
body of an Indian tribe, the tribe shall sub-
mit the reports to the Contracting Officer.

(ii) When the contract is with a tribal or-
ganization other than the governing body of
the tribe, the tribe has the option of having
the tribal organization prepare the report
and submit it to the tribe for review and ap-
proval before the tribe submits it to the Con-
tracting Officer.

(iii) When the contract benefits more than
one tribe, the tribal organization shall pre-
pare and submit the report to each of the
tribes benefiting under the contract. Each
tribe shall endorse the report before submit-
ting it to the Contracting Officer.

(2) The annual report shall be submitted to
the Contracting Officer within 90 days of the
end of the fiscal year in which the contract
was performed. However, the period for sub-
mitting the report may be extended if there
is just cause for such extension.

(3) In addition to the yearly reporting re-
quirement given in paragraphs (a) and (b) of
this section, the tribal contractor shall fur-
nish other reports when and as required by
the Secretary.

(End of clause)

CLAUSE NO. 28—QUESTIONNAIRES AND
SURVEYS (JUN 1977)

In the event the performance of this con-
tract involves the collection of information
upon identical items from 10 or more per-
sons, other than Federal employees, the Con-
tractor shall obtain written approval from
the Contracting Officer, prior to the use
thereof, of any forms, schedules, question-
naires, survey plans or other documents, and
any revisions thereto, intended to be used in
such collection.

(End of clause)

CLAUSE NO. 29—PRINTING (JUN 1977)

Unless otherwise specified in this contract,
the Contractor shall not engage in, nor sub-
contract for, any printing (as that term is
defined in Title I of the Government Print-
ing and Binding Regulations in effect on the
effective date of this contract) in connection
with the performance of work under this
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contract: Provided, however, That perform-
ance of a requirement under this contract
involvingthe reproduction of less than 5,000
production units of any one page, or less
than 25,000 production units in the aggregate
of multiple pages, will not be deemed to be
printing. A production unit is defined as one
sheet, size 8 by 10 and 1⁄2 inches, one side
only, one color.

(End of clause)

CLAUSE NO. 30—PRICE REDUCTION FOR

DEFECTIVE COST OR PRICING

The following clause applies to all con-
tracts where cost and pricing data is re-
quired in accordance with P.L. 87–653.

Price Reduction for Defective Cost or Pricing
Data (June 1977)

(a) If the Contracting Officer determines
that any price negotiated in connection with
this contract or any cost reimbursable under
this contract was increased by any signifi-
cant sums because the Contractor, or any
subcontractor pursuant to the clause of this
contract entitled ‘‘Subcontractor Cost, or
Pricing Data’’ or ‘‘Subcontractor Cost or
Pricing Data—Price Adjustments,’’ or any
subcontract clause therein required, fur-
nished incomplete or inaccurate cost or pric-
ing data or data not current as certified in
its Contractor’s Certificate of Current Cost
or Pricing Data, then such price or cost shall
be reduced accordingly and the contract
shall be modified in writing to reflect such
reduction.

(b) Failure to agree on a reduction shall be
a dispute concerning a question of fact with-
in the meaning of the ‘‘Disputes’’ clause of
this contract.

(NOTE: Since the contract is subject to re-
duction under this clause by reason of defec-
tive cost or pricing data submitted in con-
nection with certain subcontracts, it is ex-
pected that the Contractor may wish to in-
clude a clause in each such subcontract re-
quiring the subcontractor to appropriately
indemnify the Contractor. It is also expected
that any subcontractor subject to such in-
demnification will generally require substan-
tially similar indemnification for defective
cost or pricing data required to be submitted
by its lower tier subcontractors).

(End of clause)

CLAUSE NO. 31—SUBCONTRACTOR COST AND

PRICING DATA

The following clause should be included in
all contracts when the subcontracts of the
type and size described therein are con-
templated.

Subcontractor Cost and Pricing Data (JUN 1977)

(a) The Contractor shall require sub-
contractors hereunder to submit in writing
cost or pricing data under the following cir-
cumstances:

(1) Prior to award of any cost-reimbursed
type, time and material, labor-hour, incen-
tive, or price redeterminable subcontract the
price of which is expected to exceed $100,000;
and

(2) Prior to the award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification for
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market prices of
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(b) The Contractor shall require sub-
contractors to certify, substantially the
same form as that used in the certificate by
the Prime Contractor to the Government,
that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (a) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the subcontract or subcontract
change or modification.

(c) The contractor shall insert the sub-
stance of this clause including this para-
graph (c) in each of its cost-reimbursement
type, time and material, labor-hour, price re-
determinable, or incentive subcontracts
hereunder, and in any other subcontract
hereunder which exceeds $100,000 unless the
price thereof is based on adequate price com-
petition, established catalog or market
prices of commercial items sold in substan-
tial quantities to the general public, or
prices set by law or regulation. In each such
excepted subcontract hereunder which ex-
ceeds $100,000, the Contractor shall insert the
substance of the following clause:

Subcontractor Cost and Pricing Data—Price
Adjustment

(a) Paragraphs (b) and (c) of this clause
shall become operative only with respect to
any change or other modification made pur-
suant to one or more provisions of this con-
tract which involves a price adjustment in
excess of $100,000. The requirements of this
clause shall be limited to such price adjust-
ments.

(b) The Contractor shall require sub-
contractors hereunder to submit cost or pric-
ing data under the following circumstances:

(1) Prior to award of any cost-reimburse-
ment type, time and material, labor-hour,
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incentive, or price redeterminable sub-
contract, the price of which is expected to
exceed $100,000; and

(2) Prior to award of any other sub-
contract, the price of which is expected to
exceed $100,000, or to the pricing of any sub-
contract change or other modification for
which the price adjustment is expected to ex-
ceed $100,000, where the price or price adjust-
ment is not based on adequate price competi-
tion, established catalog or market prices of
commercial items sold in substantial quan-
tities to the general public, or prices set by
law or regulation.

(c) The Contractor shall require sub-
contractors to certify, in substantially the
same form as that used in the Certificate by
the Prime Contractor to the Government,
that, to the best of their knowledge and be-
lief, the cost and pricing data submitted
under (b) above are accurate, complete, and
current as of the date of the execution,
which date shall be as close as possible to
the date of agreement on the negotiated
price of the contract modification.

(d) The Contractor shall insert the sub-
stance of this clause including this para-
graph (d) in each subcontract hereunder
which exceeds $100,000.

(End of clause)

CLAUSE NO. 32—ADVANCE PAYMENT (JUN 1977)

(a) Amount of Advance. At the request of
the Contractor, and subject to the conditions
hereinafter set forth, the Government shall
make an advance payment, or advance pay-
ments from time to time, to the Contractor.
No advance payment shall be made (1) with-
out the approval of the office administering
advance payments (hereinafter called the
‘‘Administering Office’’ and designated in
paragraph (k)(4) hereof) as with all advance
payments theretofore made, shall exceed the
amount stated in paragraph (k)(1) hereof;
and (3) without a properly certified invoice
or invoices.

(b) Special Bank Account. Until all advance
payments made hereunder are liquidated and
the Administering Office approves in writing
the release of any funds due and payable to
the Contractor, all advance payments and all
other payments under the contract shall be
made by check payable to the Contractor,
and be marked for deposit only in a Special
Bank Account with the bank designated in
paragraph (k)(2) hereof. No part of the funds
in the Special Bank Account shall be min-
gled with other funds of the Contractor prior
to withdrawal thereof from the Special Bank
Account as hereinafter provided. Except as
hereinafter provided, each withdrawal shall
be made only by check of the Contractor
countersigned on behalf of the Government
by the Contracting Officer or such other per-
son or persons as he/she may designate in
writing (hereinafter called the

‘‘Countersigning Agent’’). Until otherwise
determined by the Administering Office,
countersignature on behalf of the Govern-
ment will not be required.

(c) Use of Funds. The funds in the Special
Bank Account may be withdrawn by the
Contractor solely for the purpose of making
payments for items of allowable cost or to
reimburse the Contractor for such items of
allowable cost, and or such other purposes as
the Administering Office may approve in
writing. Any interpretation required as to
the proper use of funds shall be made in writ-
ing by the Administering Office.

(d) Return of Funds. The Contractor may at
any time repay all or any part of the funds
advanced hereunder. Whenever so requested
in writing by the Administering Office, the
Contractor shall repay to the Government
such part of the unliquidated balance of ad-
vance payments as shall in the opinion of the
Administering Office be in excess of current
requirements, or (when added to total ad-
vance previously made and liquidated) in ex-
cess of the amount specified in paragraph
(k)(1) hereof. In the event the Contractor
fails to repay such part of the unliquidated
balance of advance payments when so re-
quested by the Administering Office, all or
any part thereof may be withdrawn from the
Special Bank Account by checks payable to
the Treasurer of the United States signed
solely by the Countersigning Agent and ap-
plied in reduction of advance payments then
outstanding hereunder.

(e) Liquidation. If not otherwise liquidated,
the advance payments made hereunder shall
be liquidated as herein provided. When the
sum of all payments under this contract,
other than advance payments, plus the un-
liquidated amount of advance payments are
equal to the total estimated cost for the
work under this contract or such lesser
amount to which the total estimated cost
under this contract may have been reduced,
plus increases, if any, in this total estimated
cost not exceeding, in the aggregate (includ-
ing, without limitation, reimbursable costs
incident to termination for cause and ret-
rocession as estimated by the Contracting
Officer), the Government shall thereafter
withhold further payments to the Contractor
and apply the amounts withheld against the
Contractor’s obligation to repay such ad-
vance payments until such advance pay-
ments shall have been fully liquidated. If
upon completion, termination, or retroces-
sion of the contract all advance payments
have not been fully liquidated, the balances
therefor shall be deducted from any sums
otherwise due or which may become due to
the Contractor from the Government, and
any deficiency shall be paid by the Contrac-
tor to the government upon demand.

(f) Bank Agreement. Before an advance pay-
ment is made hereunder, the Contractor
shall transmit to the Administering Office,
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in the form prescribed by such office, an
Agreement in triplicate from the bank in
which the Special Bank Account is estab-
lished, clearly setting forth the special char-
acter of the account and the responsibilities
of the bank thereunder. Wherever possible,
such bank shall be a member bank of the
Federal Reserve System, or an ‘‘insured’’
bank within the meaning of the Act creating
the Federal Deposit Insurance Corporation
Act of August 23, 1935, 49 Stat. 685, as amend-
ed (12 U.S.C. 264).

(g) Lien on Special Bank Account. The Gov-
ernment shall have a lien upon any balance
in the Special Bank Account paramount to
all other items, which lien shall secure the
repayment or any advance payments made
hereunder.

(h) Lien on Property under Contract. Any
and all advance payments made under this
contract shall be secured, when made, by a
lien in favor of the Government, paramount
to all other liens, upon the supplies or other
things covered by this contract and on all
material and other property acquired for or
allocated to the performance of this con-
tract, except to the extent that the Govern-
ment by virtue of any other provision of this
contract, or otherwise, shall have valid title
to such supplies, materials, or other prop-
erty as against other creditors of the Con-
tractor. The Contractor shall identify, by
marking or segregation, all property which
is subject to a lien in favor of the Govern-
ment by virtue of any provision of this con-
tract in such a way as to indicate that it is
subject to such lien and that it has been ac-
quired for or allocated to the performance of
this contract. If for any reason such supplies,
materials, or other property are not identi-
fied by marking or segregation, the Govern-
ment shall be deemed to have a lien to the
extent of the Government’s interest under
this contract on any mass of property with
which such supplies, materials, or other
property are commingled. The Contractor
shall maintain adequate accounting control
over such property on its books and records.
If at any time during the progress of the
work on the contract it becomes necessary
to deliver any item or items and materials
upon which the Government has a lien as
aforesaid to a third person, the Contractor
shall notify such third person of the lien
herein provided and shall obtain from such
third person a receipt, in duplicate, acknowl-
edging, inter alia the existence of such lien.
A copy of each receipt shall be delivered by
the Contractor to the Contracting Officer. If
this contract is terminated in whole or in
part and the Contractor is authorized to sell
or retain termination inventory acquired for
or allocated to this contract, such sale or re-
tention shall be made only if approved by the
Contracting Officer, which approval shall
constitute a release of the Government’s lien
hereunder to the extent that such termi-

nation inventory is sold or retained, and to
the extent that the proceeds of the sale, or
the credit allowed for such retention on the
Contractor’s termination claim, is applied in
reduction of advance payments then out-
standing hereunder.

(i) Insurance. The Contractor represents
and warrants that it is now maintaining
with responsible insurance carriers, (1) insur-
ance upon its own plant and equipment
against fire and other hazards to the extent
that like properties are usually insured by
other operating plants and properties of
similar character in the same general local-
ity; (2) adequate insurance against liability
on account of damage to persons or property;
and (3) adequate insurance under all applica-
ble workmen’s compensation laws. The Con-
tractor agrees that, until work under this
contract has been completed and all advance
payments made hereunder have been liq-
uidated, it will (i) maintain such insurance;
(ii) maintain adequate insurance upon any
materials, parts, assemblies, subassemblies,
supplies, equipment and other property ac-
quired for or allocable to this contract and
subject to the Government lien hereunder;
and (iii) furnish such certificates with re-
spect to its insurance as the Administering
Office may from time to time require.

(j) Prohibition against Assignment. Notwith-
standing any other provision of this con-
tract, the Contractor shall not transfer,
pledge, or otherwise assign this contract, or
any interest therein, or any claim arising
thereunder, to any party or parties, bank,
trust company, or other financing institu-
tion.

(k) Designations and Determinations. (1)
Amount. The amount of advance payments at
any time outstanding hereunder shall not ex-
ceed $lll.

(2) Depository. The bank designated for the
deposit of payments made hereunder shall
be:

(3) Interest Charge. No interest shall be
charged for advance payments made here-
under. The Contractor shall charge interest
at the rate of 6 percent per annum on sub-
advances or down payments to subcontrac-
tors, and such interest will be credited to the
account of the Government. However, inter-
est need not be charged on subadvances on
nonprofit subcontracts with nonprofit edu-
cational or research institutions for experi-
mental, research or development work.

(4) Administering Office. The office admin-
istering advance payments shall be the office
designated as having responsibility for
awarding the contract.

(l) Other Security. The terms of this con-
tract shall be considered adequate security
for advance payments hereunder, except that
if at any time the administering office deems
the security furnished by the Contractor to
be inadequate, the Contractor shall furnish
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such additional security as may be satisfac-
tory to the administering office, to the ex-
tent that such additional security is avail-
able.

(End of clause)

CLAUSE NO. 33—EFFECT ON EXISTING RIGHTS
(JUN 1977)

(a) Nothing in this contract shall be con-
strued as:

(1) Affecting, modifying, diminishing, or
otherwise impairing the sovereign immunity
for suit enjoyed by an Indian tribe; or

(2) Authorizing or requiring the termi-
nation of any existing trust responsibility of
the United States with respect to the Indian
people.

(End of clause)

CLAUSE NO. 34—FEDERAL, STATE, AND LOCAL
TAXES (JUN 1977)

(a) Except as may be otherwise provided in
this contract, the contract price includes all
applicable Federal, State, and local taxes
and duties.

(b) Nevertheless, with respect to any Fed-
eral excise tax or duty on the transactions or
property covered by this contract, if a stat-
ute, court decision, written ruling, or regula-
tion takes effect after the contract date, and
(1) Results in the Contractor being required
to pay or bear the burden of any such Fed-
eral excise tax or duty or increase in the rate
thereof which would not otherwise have been
payable on such transactions or property,
the contract price shall be increased by the
amount of such tax or duty or rate increase;
Provided, That the Contractor if requested
by the Contracting Officer, warrants in writ-
ing that no amount for such newly imposed
Federal excise tax or duty or rate increase
was included in the contract price as a con-
tingency reserve or otherwise; or

(2) Results in the Contractor not being re-
quired to pay or bear the burden of, or in its
obtaining a refund or drawback of, any such
Federal excise tax or duty which would oth-
erwise have been payable on such trans-
actions or property or which was the basis of
an increase in the contract price, the con-
tract price shall be decreased by the amount
of the relief, refund, or drawback, or the
amount shall be paid to the Government, as
directed by the Contracting Officer. The con-
tract price shall be similarly decreased if the
Contractor, through its fault or negligence
or its failure to follow instructions of the
Contracting Officer, is required to pay or
bear the burden of, or does not obtain, a re-
fund or drawback of, any such Federal excise
tax or duty.

(c) No adjustment pursuant to paragraph
(b) above will be made under this contract

unless the aggregate amount thereof is or
may reasonably be expected to be over $100.

(d) As used in paragraph (b) above, the
term ‘‘contract date’’ means the date set for
the bid opening, or if this is a negotiated
contract, the date of this contract. As to ad-
ditional supplies or services procured by
modification to this contract, the term ‘‘con-
tract date’’ means the date of such modifica-
tion.

(e) Unless there does not exist any reason-
able basis to sustain an exemption, the Gov-
ernment, upon request of the Contractor,
without further liability, agrees, except as
otherwise provided in this contract, to fur-
nish evidence appropriate to establish ex-
emption from any tax which the Contractor
warrants in writing was excluded from the
contract price. In addition, the Contracting
Officer may furnish evidence to establish ex-
emption from any tax that may, pursuant to
this clause, give rise to either an increase or
decrease in the contract price. Except as oth-
erwise provided in this contract, evidence
appropriate to establish exemption from du-
ties will be furnished only at the direction of
the Contracting Officer.

(f) The Contractor shall promptly notify
the Contracting Officer of matters which will
result in either an increase or decrease in
the contract price, and shall take action
with respect thereto as directed by the Con-
tracting Officer.

(End of clause)

[49 FR 36242, Sept. 14, 1984, as amended at 51
FR 20491, June 5, 1986]

PHS 352.280–6 Demurrage charge pro-
visions for reusable cylinders and
containers.

The clause set forth below shall be
inserted in solicitations and resultant
contracts when delivery of the items
may be in contractor-furnished reus-
able gas cylinders or other containers.

DEMURRAGE CHARGE PROVISIONS FOR REUS-
ABLE CYLINDERS AND CONTAINERS (APR
1984)

(a) Reusable gas cylinders or other con-
tainers identified below by offereors shall re-
main the property of the Contractor (except
as provided in (c) below), and will be loaned
without charge to the Government for the
period stipulated below. In computing the
period involved, such free loan period shall
commence on the first day after date of de-
livery of each container to the herein speci-
fied f.o.b. point(s). Offerors who specify less
than llll days (to be determined by the
Contracting Officer in accordance with trade
custom), shall have their offers increased for
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evaluation purposes only by an amount ar-
rived at by multiplying the number of days
less than the established free loan period by
the daily rental charge. In the event the of-
feror does not specify a free loan period, such
period shall be llll days (insert the same
number of days as the established free loan
period). Beginning with the first day after
expiration of the free loan period to and in-
cluding the date the containers are delivered
to the Contractor’s designated carrier, the
Government shall pay the Contractor demur-
rage (rental) in the amount specified below.
No demurrage shall accrue to the Contractor
in excess of the herein specified container’s
replacement value. For each container lost
or damaged beyond repair while in the Gov-
ernment’s possession, the Government shall
pay to the Contractor the herein specified re-
placement value less allocable demurrage
paid therefor. Such lost or damaged contain-
ers paid for by the Government shall become
the property of the Government.

(b) Empty containers will be delivered to
the Contractor’s designated carrier (offeror
to identify applicable carrier below) f.o.b.
points of original delivery specified in this
solicitation/contract.

OFFERORS SHALL FURNISH THE FOLLOWING
INFORMATION, AS APPLICABLE, FOR CONTAINERS

Appli-
cable
item
No.

Type and size
of container

Quan-
tity

Free
loan

period

Demurrage
charges per
day per cyl-

inder

Replacement
value for each

container

Identification and location of offeror’s car-
rier for return of empty container

(c) When the offeror indicates that con-
tainers have a replacement value of less than
$10, the Government shall have the option to
purchase containers and add the cost to the
offered price. When purchase option is exer-
cised, offers shall be evaluated accordingly.
In this event, the container shall become the
property of the Government.

(End of clause)

Subpart PHS 352.3—Provision and
Clause Matrices

PHS 352.380–4 Contract clauses for
contracts awarded under the In-
dian Self-Determination Act.

(a) PHS Acquisition Regulations
(PHSAR) Clauses for Cost-Reimburse-

ment Contracts Awarded under the In-
dian Self-Determination Act.

Number, PHSAR Clause No., and Title and Date
of Clause

1. 352.280–4(a)(1) Definitions. (June 1977)
2. 352.280–4(a)(2) Disputes. (June 1977)
3. 352.280–4(a)(3) Limitation of Cost. (June

1977)
4. 352.280–4(a)(4) Allowable Cost. (June 1977)
5. 352.280–4(a)(5) Negotiated Overhead Rates.

(June 1977)
6. 352.280–4(a)(6) Payment (June 1977)
7. 352.280–4(a)(7) Advance Payment. (June

1977)
8. 352.280–4(a)(8) Examination of Records.

(June 1977)
9. 352.280–4(a)(9) Inspection and Reports.

(June 1977)
10. 352.280–4(a)(10) Subcontracting. (June

1977)
11. 352.280–4(a)(11) Accounts, Audit, and

Records. (June 1977)
12. 352.280–4(a)(12) Government Property.

(June 1977)
13. 352.280–4(a)(13) Changes. (June 1977)
14. 352.280–4(a)(14) Notice to the Govern-

ment of Delays. (June 1977)
15. 352.280–4(a)(15) Retrocession. (June 1977)
16. 352.280–4(a)(16) Reassumption of Pro-

grams. (June 1977)
17. 352.280–4(a)(17) Key Personnel. (June

1977)
18. 352.280–4(a)(18) Litigation and Claims.

(June 1977)
19. 352.280–4(a)(19) Indemnity and Insurance.

(June 1977)
20. 352.280–4(a)(20) Overtime. (June 1977)
21. 352.280–4(a)(21) Foreign Travel. (June

1977)
22. 352.280–4(a)(22) Questionnaires and Sur-

veys. (June 1977)
23. 352.280–4(a)(23) Printing. (June 1977)
24. 352.280–4(a)(24) Services of Consultants.

(June 1977)
25. 352.280–4(a)(25) Assignment of Claims.

(June 1977)
26. 352.280–4(a)(26) Contract Work Hours and

Safety Standards Act-Overtime Compensa-
tion. (June 1977)

27. 352.280–4(a)(27) Walsh-Healey Public Con-
tracts Act. (June 1977)

28. 352.280–4(a)(28) Equal Opportunity. (June
1977)

29. 352.280–4(a)(29) Indian Preference in
Training and Employment. (June 1977)

30. 352.280–4(a)(30) Certificate of Nonseg-
regated Facilities. (June 1977)

31. 352.280–4(a)(31) Convict Labor. (June
1977)

32. 352.280–4(a)(32) Officials not to Benefit.
(June 1977)

33. 352.280–4(a)(33) Buy American Act Sup-
ply and Service contracts. (June 1977)

34. 352.280–4(a)(34) Anti-Kickback Act. (June
1977)
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35. 352.280–4(a)(35) Use of Indian Business
Concerns. (June 1977)

36. 352.280–4(a)(36) Payment of Interest on
Contractors’ Claims. (June 1977)

37. 352.280–4(a)(37) Fair and Equal Treat-
ment of Indian People. (June 1977)

38. 352.280–4(a)(38) Price Reduction for De-
fective Cost or Pricing Data. (June 1977)

39. 352.280–4(a)(39) Subcontractor Cost and
Pricing Data. (June 1977)

40. 352.280–4(a)(40) Penalties. (June 1977)
41. 352.280–4(a)(41) Effect on Existing Rights.

(June 1977)
42. 352.280–4(a)(42) General Services Admin-

istration Supply Sources. (June 1977)

(b) PHSAR Clauses for Fixed-Price
Contracts Awarded under the Indian
Self-Determination Act.

Number, PHSAR Clause No. and Title and Date
of Clause

1. 352.280–4(b)(1) Definitions. (June 1977)
2. 352.280–4(b)(2) Disputes. (June 1977)
3. 352.280–4(b)(3) Contract Work Hours and

Safety Standards Act-Overtime Compensa-
tion. (June 1977)

4. 352.280–4(b)(4) Walsh-Healey Public Con-
tracts Act. (June 1977)

5. 352.280–4(b)(5) Convict Labor. (June 1977)
6. 352.280–4(b)(6) Notice to the Government

of Delays. (June 1977)
7. 352.280–4(b)(7) Assignment of Claims.

(June 1977)
8. 352.280–4(b)(8) Officials not to Benefit.

(June 1977)
9. 352.280–4(b)(9) Anti-Kickback Act. (June

1977)
10. 352.280–4(b)(10) Penalties. (June 1977)
11. 352.280–4(b)(11) Buy American Act. (June

1977)
12. 352.280–4(b)(12) Equal Opportunity. (June

1977)

13. 352.280–4(b)(13) Certificate of Nonseg-
regated Facilities. (June 1977)

14. 352.280–4(b)(14) Subcontracting. (June
1977)

15. 352.280–4(b)(15) Competition in Sub-
contracting. (June 1977)

16. 352.280–4(b)(16) Use of Indian Business
Concerns. (June 1977)

17. 352.280–4(b)(17) Indian Preference in
Training and Employment. (June 1977)

18. 352.280–4(b)(18) Inspection. (June 1977)
19. 352.280–4(b)(19) Changes. (June 1977)
20. 352.280–4(b)(20) Retrocession. (June 1977)
21. 352.280–4(b)(21) Assumption and Re-

assumption of Contract Programs. (June
1977)

22. 352.280–4(b)(22) Payment of Interest on
Contractor’s Claims. (June 1977)

23. 352.280–4(b)(23) Government-Furnished
Property. (June 1977)

24. 352.280–4(b)(24) Examination of Records
by the Comptroller General. (June 1977)

25. 352.280–4(b)(25) Indemnity and Insurance.
(June 1977)

26. 352.280–4(b)(26) Fair and Equal Treat-
ment of Indian People. (June 1977)

27. 352.280–4(b)(27) Reports to the Indian
People and Annual Reports. (June 1977)

28. 352.280–4(b)(28) Questionnaires and Sur-
veys. (June 1977)

29. 352.280–4(b)(29) Printing. (June 1977)
30. 352.280–4(b)(30) Price Reduction for De-

fective Cost or Pricing. (June 1977)
31. 352.280–4(b)(31) Subcontractor Cost and

Pricing Data. (June 1977)
32. 352.280–4(b)(32) Advance Payment. (June

1977)
33. 352.280–4(b)(33) Effect on Existing Rights.

(June 1977)
34. 352.280–4(b)(34) Federal, State, and Local

Taxes. (June 1977)
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SUBCHAPTER T—PHS SUPPLEMENTATIONS

PART PHS 380—SPECIAL PROGRAM
REQUIREMENTS AFFECTING PHS
ACQUISITIONS

Subpart PHS 380.1—Acquisitions Involving
Human Subjects

Sec.
PHS 380.101 Applicability.
PHS 380.102 Policy.
PHS 380.103 Assurances.
PHS 380.104 Notice to offerors.
PHS 380.105 Contract clause.

Subpart PHS 380.2—Acquisitions Involving
the Use of Laboratory Animals

PHS 380.201 Scope of subpart.
PHS 380.202 Definitions.
PHS 380.203 Policy.
PHS 380.204 Applicability.
PHS 380.205 Contractor implementation.
PHS 380.206 Public Health Service imple-

mentation.

Subpart PHS 380.3—Acquisition of Drugs
and Medical Supplies

PHS 380.301 Scope of subpart.
PHS 380.302 Acquisition of drugs.
PHS 380.302–1 Policy.
PHS 380.302–2 Solicitation and contract re-

quirements.
PHS 380.303 Acquisition of controlled drugs.
PHS 380.304 Effectiveness of drug products.
PHS 380.304–1 General.
PHS 380.304–2 Policy.
PHS 380.304–3 Procedures.
PHS 380.304–4 Distribution of information.
PHS 380.305 Maximum allowable cost for

drugs.
PHS 380.305–1 General.
PHS 380.305–2 Applicability.
PHS 380.305–3 Responsibilities.
PHS 380.305–4 Solicitation notification.
PHS 380.305–5 Contract requirements.
PHS 380.306 Acquisition of tax free and spe-

cially denatured alcohol.

Subpart PHS 380.4—Contracts Under the
Indian Self-Determination Act

PHS 380.400 Scope of subpart.
PHS 380.401 Applicability of regulations.
PHS 380.402 Waivers.
PHS 380.403 Negotiating authority.
PHS 380.404 Definitions.
PHS 380.405 Types of contracts.
PHS 380.406 Term of contract.
PHS 380.407 Exemption from bonds.
PHS 380.408 Acquisition of construction and

architect-engineering service contracts.
PHS 380.409 Performance of personal serv-

ices.

PHS 380.410 Special provisions of Indian
Self-Determination contracts.

PHS 380.411 Contract provisions.

Subpart PHS 380.5—Acquisitions Under the
Buy Indian Act

PHS 380.500 Scope of subpart.
PHS 380.501 Policy.
PHS 380.502 Definitions.
PHS 380.502–1 Indian.
PHS 380.502–2 Indian firm.
PHS 380.502–3 Product of Indian industry.
PHS 380.502–4 Buy Indian contract.
PHS 380.502–5 Buy Indian restricted adver-

tising.
PHS 380.503 Requirements.
PHS 380.504 Competition.
PHS 380.505 Responsibility determinations.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 36263, Sept. 14, 1984, unless
otherwise noted.

Subpart PHS 380.1—Acquisitions
Involving Human Subjects

SOURCE: 51 FR 20491, June 5 1986, unless
otherwise noted.

PHS 380.101 Applicability.
This subpart applies to all research

and development contracts involving
human subjects except those that are
exempt by Secretarial waiver under 45
CFR 46.101(e) or exempt under 45 CFR
46.101(b).

PHS 380.102 Policy.
(a) Safeguarding the rights and wel-

fare of human subjects in activities
under Public Health Service (PHS) re-
search and development contracts is
the responsibility of each institution
that receives or is accountable to PHS
for funds awarded for the conduct of
that activity. To assure that this insti-
tutional responsibility is met, PHS
shall not permit a nonexempt research
activity involving human subjects to
be undertaken unless the institution
has an assurance on file with the Office
for Protection from Research Risks
(OPRR), NIH/PHS, and has filed a cer-
tification that an institutional review
board (IRB) has reviewed and approved
the activity in accordance with 45 CFR
Part 46.
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(b) Contracts involving human sub-
jects will not be awarded to an individ-
ual unless he/she is affiliated with or
sponsored by an institution which can
and will assume responsibility for safe-
guarding the human subjects involved.

PHS 380.103 Assurances.
In accordance with 45 CFR 46.103,

OPRR is responsible for negotiation of
assurances covering all PHS-supported
research activities involving human
subjects. Consultation with OPRR
(telephone: 301–496–7041) is rec-
ommended on issues regarding assur-
ances, certification of IRB review and
approval, and interpretation of the reg-
ulations for the protection of human
subjects in 45 CFR Part 46.

PHS 380.104 Notice to offerors.
Solicitations shall contain the notice

to offerors set forth in PHS 352–280–1(a)
whenever contract performance is ex-
pected to involve human subjects.

PHS 380.105 Contract clause.
The clause set forth in PHS 352.280–

1(b) shall be inserted in all contracts
involving human subjects.

Subpart PHS 380.2—Acquisitions
Involving the Use of Labora-
tory Animals

SOURCE: 51 FR 20492, June 5 1986, unless
otherwise noted.

PHS 380.201 Scope of subpart.
This subpart describes Public Health

Service (PHS) contracts for projects or
activities involving animals, and the
responsibilities of the PHS agencies
and subordinate elements for imple-
menting policies and procedures de-
scribed herein.

PHS 380.202 Definitions.
(a) Animal. Any live, vertebrate ani-

mal used or intended for use in re-
search, research training, experimen-
tation or biological testing or for relat-
ed purposes.

(b) Animal facility. Any building,
room, area, enclosure, or vehicle, in-
cluding satellite facility, used for ani-
mal confinement, transport, mainte-
nance, breeding or experiments of sur-

gical manipulation. A satellite facility
is any containment outside of a core
facility or centrally designated or
managed area in which animals are
housed for more than 24 hours.

(c) Animal Welfare Act. Pub. L. 89–544,
1966, as amended (Pub. L. 91–579 and
Pub. L. 94–279) 7 U.S.C. 2131 et seq. Im-
plementing regulations are published
in the Code of Federal Regulations
(CFR), Title 9, Subchapter A, Parts 1, 2,
3, and 4, and are administered by the
U.S. Department of Agriculture.

(d) Animal Welfare Assurance or Assur-
ance. The documentation from an
awardee or a prospective awardee insti-
tution assuring institutional compli-
ance with this policy.

(e) Guide. Guide for the Care and Use
of Laboratory Animals, NIH Pub. No. 85–
23, 1985 edition or succeeding revised
editions.

(f) Institution. Any public or private
organization, business, or agency (in-
cluding components of Federal, State
and local governments).

(g) Institutional official. An individual
who has the authority to sign the insti-
tution’s Assurance, making a commit-
ment on behalf of the institution that
the requirement of this subpart will be
met.

(h) Public Health Service. The Public
Health Service includes the Office of
the Assistant Secretary for Health; the
Alcohol, Drug Abuse, and Mental
Health Administration; the Centers for
Disease Control; the Food and Drug
Administration; the Health Resources
and Services Administration; and the
National Institutes of Health.

(i) Quorum. A majority of the mem-
bers of the Institutional Animal Care
and Use Committee.

PHS 380.203 Policy.
It is the policy of PHS to require in-

stitutions to establish and maintain
proper measures to ensure the appro-
priate care and use of all animals in-
volved in research, research training
and biological testing (hereinafter re-
ferred to as activities) supported by
PHS. PHS endorses the ‘‘U.S. Govern-
ment Principles for the Utilization and
Care of Vertebrate Animals Used in
Testing, Research and Training’’ devel-
oped by the Interagency Research Ani-
mal Committee (IRAC). This policy is
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1 The name Institutional Animal Care and
Use Committee (IACUC) as used in this pol-
icy is intended as a generic term for a com-
mittee whose function is to ensure that the

Continued

intended to implement and supplement
those Principles.

PHS 380.204 Applicability.
(a) This policy is applicable to all

PHS-supported activities involving
animals, whether the activities are per-
formed at an awardee institution, or
any other institution, in the United
States, the Commonwealth of Puerto
Rico, or any territory or possession of
the United States. Institutions in for-
eign countries receiving PHS support
for activities involving animals shall
comply with this policy, or provide evi-
dence to PHS that acceptable stand-
ards for the humane care and use of the
animals in PHS-supported activities
will be met.

(b) No PHS support for an activity
involving animals will be provided to
an individual unless that individual is
affiliated with or sponsored by an insti-
tution which can and does assume re-
sponsibility for compliance with this
policy for PHS-supported activities, or
unless the individual makes other ar-
rangements with PHS.

(c) This policy does not supercede or
preempt applicable State or local laws
or regulations which impose more
stringent standards for the care and
use of laboratory animals. All institu-
tions are required to comply, as appli-
cable, with the Animal Welfare Act,
and other Federal statutes and regula-
tions relating to animals.

PHS 380.205 Contractor implementa-
tion.

(a) Animal Welfare Assurance. No ac-
tivity involving animals will be sup-
ported by PHS until the institution
conducting the activity has provided a
written Assurance acceptable to PHS,
setting forth compliance with the pol-
icy in this subpart for PHS-supported
activities. Assurances shall be submit-
ted to OPRR, Office of the Director,
National Institutes of Health, 9000
Rockville Pike, Building 31, Room
4B09, Bethesda, Maryland 20892. The
Assurance shall be typed on the insti-
tution’s letterhead and signed by an in-
stitutional official. OPRR will provide
the applicant institution with nec-
essary instructions and an example of
an acceptable Assurance. All Assur-
ances submitted to PHS in accordance

with the policy will be evaluated by
OPRR to determine the adequacy of
the institution’s proposed program for
the care and use of animals in PHS-
supported activities. On the basis of
this evaluation, OPRR may approve or
disapprove the Assurance, or negotiate
an acceptable Assurance with the insti-
tution. Approval of an Assurance will
be for a specified period of time (no
longer than five years) after which
time the institution must submit a
new Assurance to OPRR. OPRR may
limit the period during which any par-
ticular approved Assurance shall re-
main effective or otherwise condition,
restrict, or withdraw approval. With-
out an applicable PHS approved Assur-
ance, no PHS-supported activity in-
volving animals at the institution will
be permitted to continue.

(1) Institutional program for animal
care and use. The Assurance shall fully
describe the institution’s program for
the care and use of animals in PHS-
supported activities. PHS requires in-
stitutions to use the Guide for the Care
and Use of Laboratory Animals (Guide) as
a basis for developing and implement-
ing an institutional program for activi-
ties involving animals. The program
description must include the following:

(i) A list of every branch and major
component of the institution, as well
as a list of every branch and major
component of any institution which is
to be included under the Assurance;

(ii) The lines of authority and respon-
sibility for administering the program
and ensuring compliance with this pol-
icy;

(iii) The qualifications, authority and
responsibility of the veterinarian(s)
who will participate in the program;

(iv) The membership list of the Insti-
tutional Animal Care and Use Commit-
tee(s) (IACUC) 1 established in accord-
ance with the requirements set forth in
this subpart;
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care and use of animals in PHS-supported ac-
tivities is appropriate and humane in accord-
ance with this policy. However, each institu-
tion may identify the committee by what-
ever name it chooses. Membership and re-
sponsibilities of the IACUC are set forth in
PHS 380.205(d).

2 As of the issuance date of this policy the
only accrediting body recognized by PHS is
the American Association for Accredidation
of Laboratory Animal Care (AAALAC).

3 The IACUC may, at its discretion, deter-
mine the best means of conducting an eval-
uation of the institution’s programs and fa-
cilities. The IACUC may invite ad hoc con-
sultants to conduct or assist in conducting
the evaluation. However, the IACUC remains
responsible for the evaluation and report.

4 If some of the institution’s facilities are
accredited by AAALAC or other accrediting
body recognized by PHS, the report should
identify those facilities and need not contain
any further information about evaulation of
those facilities.

(v) The procedures which the IACUC
will follow to fulfill the requirements
set forth in this subpart;

(vi) The health program for personnel
who work in laboratory animal facili-
ties or have frequent contact with ani-
mals;

(vii) The gross square footage of each
animal facility (including satellite fa-
cilities), the species housed therein and
the average daily inventory, by species,
of animals in each facility; and

(viii) Any other pertinent informa-
tion requested by OPRR.

(2) Institutional status. Each institu-
tion must assure that its program and
facilities are in one of the following
categories:

(i) Category 1— Accredited by the
American Association for the Accredi-
tation of Laboratory Animal Care
(AAALAC). All of the institution’s pro-
grams and facilities (including satellite
facilities) for activities involving ani-
mals have been evaluated and accred-
ited by AAALAC, or another accredit-
ing body recognized by PHS.2

(ii) Category 2— Evaluated by the In-
stitution. All of the institution’s pro-
grams and facilities (including satellite
facilities) for activities involving ani-
mals have been evaluated by the
IACUC and will be reevaluated by the
IACUC at least once each year. The
IACUC shall use the Guide as a basis
for evaluating the institution’s pro-
gram and facilities.
A report of the IACUC evaluation shall
be submitted to the institutional offi-
cial and updated on an annual basis.3
The initial report shall be submitted to
OPRR with the Assurance. Annual re-

ports of the IACUC evaluation shall be
maintained by the institution and
made available to OPRR upon request.
The report must contain a description
of the nature and extent of the institu-
tion’s adherence to the Guide and this
policy.4 The report must identify spe-
cifically any departures from provi-
sions of the Guide and this policy, and
state the reasons for each departure. If
program or facility deficiencies are
noted, the report must contain a rea-
sonable and specific plan and schedule
for correcting each deficiency. The re-
port must distinguish significant defi-
ciencies from minor deficiencies. A sig-
nificant deficiency is one which, in the
judgment of the IACUC and the institu-
tional official, is or may be a threat to
the health or safety of the animals.
Failure of the IACUC to conduct an an-
nual evaluation and submit the re-
quired report to the institutional offi-
cial may result in PHS withdrawal of
its approval of the Assurance.

(3) Institutional Animal Care and Use
Committee (IACUC). (i) Each institution
shall appoint an Institutional Animal
Care and Use Committee (IACUC),
qualified through experience and exper-
tise of its members, to oversee the in-
stitution’s animal program, facilities
and procedures.

(ii) The Assurance must include the
names, position titles and credentials
of the IACUC chairperson and the
members. The committee shall consist
of not less than five members, and
shall include at least:

(A) One Doctor of Veterinary Medi-
cine, with training or experience in
laboratory animal science and medi-
cine, who has direct or delegated pro-
gram responsibility for activities in-
volving animals at the institution;

(B) One practicing scientist experi-
enced in research involving animals;

(C) One member whose primary con-
cerns are in a nonscientific area (for
example, ethicist, lawyer, member of
the clergy); and

(D) One individual who is not affili-
ated with the institution in any way
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5 Journal of the American Veterinary Asso-
ciation (JAVMA), 1978, Vol. 143, No. 1, pp. 59–
72, or succeeding revised editions.

other than as a member of the IACUC,
and is not a member of the immediate
family of a person who is affiliated
with the institution.

(iii) An individual who meets the re-
quirements of more than one of the
categories detailed in PHS
380.205(d)(2)(i)-(iv) above, may fulfill
more than one requirement. However,
no committee may consist of less than
five members.

(b) Functions of the Institutional Ani-
mal Care and Use Committee. As an
agent of the institution, the IACUC
shall, will respect to PHS-supported ac-
tivities:

(1) Review at least annually the in-
stitution’s program for humane care
and use of animals;

(2) Inspect at least annually all of the
institution’s animal facilities, includ-
ing satellite facilities;

(3) Review concerns involving the
care and use of animals at the institu-
tion;

(4) Make recommendations to the in-
stitutional official regarding any as-
pect of the institution’s animal pro-
gram, facilities or personnel training;

(5) Review and approve, require modi-
fications in (to secure approval), or
withhold approval of those sections of
PHS applications or proposals related
to the care and use of animals, as spec-
ified in PHS 380.205(f) of this subpart;

(6) Review and approve, require modi-
fications in (to secure approval), or
withhold approval of proposed signifi-
cant changes regarding the use of ani-
mals in ongoing activities; and

(7) Be authorized to suspend an activ-
ity involving animals in accord with
specifications set forth in this subpart.

(c) Review of applications and propos-
als. In order to approve applications
and proposals or proposed changes in
ongoing activities, the IACUC shall
conduct a review of those sections re-
lated to the care and use of animals
and determine that the proposed ac-
tivities are in accordance with this pol-
icy. In making this determination, the
IACUC shall confirm that the activity
will be conducted in accordance with
the Animal Welfare Act insofar as it
applies to the activity, and that the ac-
tivity is consistent with the Guide, un-
less the IACUC determines that accept-
able justification for a departure is

presented. Furthermore, the IACUC
shall determine that the activity con-
forms with the institution’s Assurance
and meets the following requirements:

(1) Procedures with animals will
avoid or minimize discomfort, distress
and pain to the animals, consistent
with sound research design.

(2) Procedures that may cause more
than momentary or slight pain or dis-
tress to the animals will be performed
with appropriate sedation, analgesia,
or anesthesia, unless the procedure is
justified for scientific reasons in writ-
ing by the investigator.

(3) Animals that would otherwise ex-
perience severe or chronic pain or dis-
tress that cannot be relieved will be
painlessly sacrificed at the end of the
procedure or, if appropriate, during the
procedure.

(4) The living conditions of animals
will be appropriate for their species
and contribute to their health and
comfort. The housing, feeding and non-
medical care of the animals will be di-
rected by a veterinarian or a scientist
trained and experienced in the proper
care, handling and use of the species
being maintained or studied.

(5) Medical care for animals will be
available and provided as necessary by
a qualified veterinarian.

(6) Personnel conducting procedures
on the species being maintained or
studies will be appropriately qualified
and trained in those procedures.

(7) Methods of euthanasia used will
be consistent with the recommenda-
tions of the American Veterinary Medi-
cal Association (AVMA) Panel of Eu-
thanasia 5, unless a deviation is justi-
fied for scientific reasons in writing by
the investigator.

PHS 380.206 Public Health Service im-
plementation.

(a) Responsibility of the Office for Pro-
tection from Research Risks (OPRR).
OPRR is responsible for the general ad-
ministration and coordination of this
policy and will:

(1) Request and negotiate, approve or
disapprove, and, as necessary, with-
draw approval of Assurances;
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(2) Distribute to executive secretar-
ies of initial review and technical eval-
uation groups, and to PHS contracting
offices, lists of institutions that have
an approved Assurance;

(3) Advise contracting offices and
awardee institutions concerning the
implementation of this policy;

(4) Evaluate allegations of non-
compliance with this subpart;

(5) Have the authority to review and
approve or disapprove waivers of this
subpart (see paragraph (d) of this sec-
tion); and

(6) With other PHS officials, conduct
site visits to selected institutions.

(b) Responsibilities of PHS contracting
offices. PHS contracting offices shall
not make an award for an activity in-
volving animals unless the institution
submitting the application or proposal
is on the list of institutions that have
an approved Assurance of file with
OPRR, and the institutional official
has provided verification of approval
by the IACUC of those sections of the
application or proposal related to the
care and use of animals. If an institu-
tion is not listed, the contracting office
shall ask OPRR to negotiate an Assur-
ance with the institution before an
award is made. No award shall be made
until the Assurance has been submitted
by the institution, approved by OPRR,
and the institution has provided ver-
ification of approval by the IACUC of
those sections of the application or
proposal related to the care and use of
animals in PHS-supported activities.

(c) Conduct of special reviews/site visits.
Each awardee institution is subject to
review at any time by PHS staff and
advisors, which may include a site
visit, to assess the adequacy of the in-
stitution’s compliance with this policy.

(d) Waiver. Institutions may request
a waiver of a provision of this policy by
submitting a request to OPRR. No
waiver will be granted unless sufficient
justification is provided, and the waiv-
er is approved in writing by OPRR.

Subpart PHS 380.3—Acquisition of
Drugs and Medical Supplies

PHS 380.301 Scope of subpart.
This subpart provides policies and

procedures pertaining to the acquisi-

tion of drug products and medical sup-
plies by PHS or PHS’s contractors.

PHS 380.302 Acquisition of drugs.

PHS 380.302–1 Policy.

(a) Drugs shall be acquired at the
lowest possible price consistent with
acceptable standards of identity,
strength, quality, purity, safety and ef-
fectiveness, and with due regard for the
welfare of the patient and the profes-
sional judgment of the prescriber.

(b) Contracting activities shall en-
sure that drugs are acquired by generic
name on a competitive basis whenever
it is possible to obtain therapeutically
effective drugs of established quality.
However, the professional judgment of
the prescriber to request drugs by
brand name or house designation must
be recognized when the best interest of
the patient requires it. Similarly, sci-
entific investigators have the preroga-
tive to request drugs having end-prod-
uct characteristics considered nec-
essary for the conduct of research or
investigations.

(c) Prior to taking any acquisition
action, the contracting officer shall en-
sure that the requested drug products
are not available from mandatory
sources such as Federal Supply Sched-
ules. Part 103–26 of the HHS Material
Management Manual describes sources
of supply for drugs.

PHS 380.302–2 Solicitation and con-
tract requirements.

The contracting officer should con-
sider including statements similar to
the following in solicitations and re-
sultant contracts pertaining to drug
products:

(a) The offeror (contractor) guaran-
tees that all requirements established
by the Food and Drug Administration,
HHS, have been met. These require-
ments include: plant sanitation, manu-
facturing, packaging, labeling, identi-
fication, strength, quality, purity, safe-
ty, and effectiveness.

NOTE: The contracting officer may want to
cite the applicable reference(s) pertaining to
the FDA requirements.
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(b) The offeror (contractor), by sign-
ing this document, guarantees/war-
rants that any applicable shelf-life re-
quirements have been met and the fur-
nished drugs are free from defects.

(c) The Government reserves the
right to inspect the manufacturer’s
plant and premises during normal oper-
ating hours.

NOTE: FDA will normally conduct the in-
spection when requested, but may request to
be reimbursed for the services.

(d) The offeror (contractor) agrees to
submit either a comprehensive, cer-
tified analysis on each lot of drugs at
the time of delivery of the drugs, or a
comprehensive list of specifications
met by the drugs along with a certifi-
cate of analysis, or other suitable docu-
mentation, verifying that the drugs
meet the appropriate standards.

(e) The offeror (contractor) claims it
is not currently listed as a disqualified
bidder or offeror for drugs by any Fed-
eral agency or department.

(f) The offeror must set forth full, ac-
curate, and complete information as
required by this solicitation (including
attachments). The penalty for making
false statements in offers is prescribed
in 18 U.S.C. 1001.

(g) If the offeror (prime contractor)
plans to use (or uses) a subcontractor
or secondary manufacturer for the fur-
nishing of any or all the drug products
under the resultant contract, the name
and address of the subcontractor or
secondary manufacturer is to be fur-
nished the contracting officer, along
with the drug lots affected. The prime
contractor shall ensure that the sub-
contractor or secondary manufacturer
complies with the above stated require-
ments.

PHS 380.303 Acquisition of controlled
drugs.

(a) Controlled drugs include narcotics
and dangerous drugs identified by the
Drug Enforcement Administration
(DEA), Department of Justice, in the
regulations implementing the Com-
prehensive Drug Abuse Prevention and
Control Act of 1970 (Title 21 CFR Chap-
ter II).

(b) The DEA issues a Controlled Sub-
stances Inventory List which provides
general information pertaining to the
ordering of controlled drug products

and the use of specific order forms. The
local DEA regional office should be
contacted to receive the list and in-
structions regarding registering and
ordering forms, as well as other mat-
ters concerning the handling and proc-
essing of controlled drugs. Sections
103–27.6204(a)(2) and 103–27.6302(b) of the
HHS Material Management Manual
provide information on issuing, ship-
ping, and safeguarding controlled
drugs.

(c) Contracting officers shall ensure
that requests for contracts or purchase
requests are supported by the required
DEA form prior to initiation of any ac-
tion.

PHS 380.304 Effectiveness of drug
products.

PHS 380.304–1 General.
(a) The National Academy of

Sciences National Research Council
(NAS-NRC) has established effective-
ness classifications for the indication
of drug products, based upon the fol-
lowing criteria:

(1) Factual information that is freely
available in scientific literature;

(2) Factual information that is avail-
able from the Food and Drug Adminis-
tration, the manufacturer, or other
sources; and

(3) Experience and informed judg-
ment of the members of NAS-NRC pan-
els.

(b) The indications mentioned in the
following categories refer to ‘‘the ef-
fect the drug purports or is represented
to have under the conditions of use pre-
scribed, recommended, or suggested in
the proposed labeling.’’ That is, the in-
dications are the claims noted in the
labeling of a given drug product.

(1) Category A—Effective. For the pre-
sented indication, the drug is effective
on the basis of the criteria cited in
PHS 380.304–1(a) above.

(2) Category B—Probably Effective. For
the indication presented, effectiveness
of the drug is probable on the basis of
the criteria cited in PHS 380.304–1(a)
but additional evidence is required be-
fore it can be assigned to Category A.

(3) Category C—Possibly Effective. In
relation to the indication in question,
there is little evidence of effectiveness
under any of the criteria cited in PHS
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380.304–1(a). The possibility that addi-
tional supporting evidence might be
developed should not be ruled out, how-
ever.

(4) Category D—Ineffective. In relation
to the indication in question, there is
no acceptable evidence under any of
the criteria cited in PHS 380.304–1(a) to
support a claim of effectiveness.

PHS 380.304–2 Policy.

(a) It is PHS policy to not acquire
drug products classified ‘‘ineffective’’
or ‘‘possibly effective’’ for use in its di-
rect care programs. However, there are
two exceptions to this policy:

(1) Drug products categorized as ‘‘in-
effective’’ and ‘‘possibly effective’’ may
be acquired for use in the pursuit of ap-
proved clinical research products.

(2) Drug products categorized as
‘‘possibly effective’’ may be acquired
when no alternate means of therapy
with drug products in the ‘‘probably ef-
fective’’ or ‘‘effective’’ categories are
available.

(b) This policy applies to similar drug
products marketed by the same or
other firms.

PHS 380.304–3 Procedures.

(a) The contracting officer, prior to
initiating action on a purchase request
or request for contract for drug prod-
ucts, shall ensure that the items are
screened against current lists of prod-
ucts identified by the Pharmacy Liai-
son Officer, Public Health Service, to
determine whether acquisition of the
items is prohibited, and that the indi-
vidual actually performing the screen-
ing has annotated and initialed the re-
quest.

(b) When the request is received for a
drug product which is allowable under
the exceptions stated in PHS 380.304–2,
the contracting officer shall ensure
that the appropriate justification is
provided, that it is signed by the re-
sponsible program official, and that it
is included in the contract or purchase
request file.

(c) When the request for a restricted
drug product cannot be resolved by the
substitution of another item, the con-
tracting officer shall consider the re-
quest as a deviation and process it in
accordance with Subpart 301.4.

PHS 380.304–4 Distribution of infor-
mation.

(a) The Pharmacy Liaison Officer,
Public Health Service, has responsibil-
ity for distributing information on the
effectiveness of drug products to the
principal official responsible for acqui-
sition. The principal official respon-
sible for acquisition will be advised by
telephone of drug products classified as
‘‘ineffective’’ or ‘‘possibly effective’’
prior to publication in the FEDERAL
REGISTER, and will be provided a
monthly list of these drug products fol-
lowing publication in the FEDERAL
REGISTER.

(b) The principal official responsible
for acquisition shall establish proce-
dures for the distribution of informa-
tion on the effectiveness of drug prod-
ucts and implement other controls nec-
essary to assure compliance with the
policy set forth in PHS 380.304–2.

PHS 380.305 Maximum allowable cost
for drugs.

PHS 380.305–1 General.
(a) The regulation entitled ‘‘Limita-

tion on Payment or Reimbursement for
Drugs,’’ also known as the Maximum
Allowable Cost or MAC regulation, is
set forth in Part 19 to Subtitle A of
Title 45 of the Code of Federal Regula-
tions.

(b) The MAC regulation established
departmental policies and procedures
for determining allowable drug costs
and, where applicable, dispensing fees
to be used to establish:

(1) Reimbursement to providers and
health maintenance organizations
under the Medicare program;

(2) Reimbursement to States under
State administered health, welfare, and
social service programs; and

(3) Allowable costs under projects for
health services.

PHS 380.305–2 Applicability.
(a) This regulation implements the

MAC regulation by establishing acqui-
sition procedures consistent with the
purpose and intent of the MAC regula-
tion.

(b) This regulation applies to the di-
rect acquistion of drugs by PHS and
the acquisition or supply of drugs by
PHS contractors.
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(c) This regulation does not apply to
the acquisition of drugs for research
programs made by PHS and its con-
tractors.

PHS 380.305–3 Responsibilities.

(a) The program office which initi-
ates the requirement is responsible for
advising the contracting office as to
the applicability of the MAC regula-
tion to the proposed acquisition.

(b) The Pharmacy Liaison Officer,
PHS, is responsible for distributing to
the principal official responsible for ac-
quisition of the MAC determination or
data concerning the acquisition cost of
drugs. The MAC determination should
be furnished within thirty days after
publication as a final rule in the FED-
ERAL REGISTER. Acquisition cost data
should be furnished within thirty days
after the effective date.

(c) The principal official responsible
for acquisition shall establish proce-
dures for disseminating MAC deter-
minations and acquisition cost data
and may initiate other actions nec-
essary to ensure compliance with the
requirements of this regulation.

PHS 380.305–4 Solicitation notifica-
tion.

(a) The contracting officer shall en-
sure that all requests for proposals and
invitations for bids which are subject
to the provisions of the MAC regula-
tion contain a notice worded substan-
tially as follows:

This acquisition is subject to the Maxi-
mum Allowable Cost (MAC) regulation set
forth in part 19 to subtitle A of title 45 of the
Code of Federal Regulations.

(b) The contracting officer shall in-
clude the applicable MAC determina-
tion or acquisition cost data in the
RFP or IFB.

(c) The referenced solicitation notice,
or a notice worded similarly to it, is re-
quired to be included in all applicable
solicitations issued by the contractor
or its subcontractors.

PHS 380.305–5 Contract requirements.

(a) The contracting officer shall in-
clude a clause entitled ‘‘Maximum Al-
lowable Cost for Drugs,’’ reading sub-
stantially as the clause cited in PHS

352.280–3, in all contracts subject to the
provisions of the MAC regulation.

(b) The contracting officer shall in-
corporate in all contracts subject to
the provisions of the MAC regulation
the applicable MAC determination or
acquisition cost data furnished in the
solicitation.

(c) The clause cited in PHS 352.280–3,
or a clause worded substantially as
that cluase, is required to be included
in all applicable contracts awarded by
the contractor or its subcontractors.

PHS 380.306 Acquisition of tax free
and specially denatured alcohol.

(a) All orders for tax free and spe-
cially denatured alcohol shall be placed
with the HRSA Supply Service Center,
Perry Point, MD. Orders shall be
placed in accordance with the ordering
instructions contained in the HRSA
Medical Supply Catalog.

Subpart PHS 380.4—Contracts
Under the Indian Self-Deter-
mination Act

PHS 380.400 Scope of subpart.
This subpart prescribes procedures

for contracting by the Public Health
Service (PHS) under the Indian Self-
Determination Act (25 U.S.C. 450f).

PHS 380.401 Applicability of regula-
tions.

Contracts with tribal organizations
resulting from the submission of Indian
Self-Determination Contract Proposals
as authorized in Public Law 93–638
shall be in accordance with 41 CFR
Chapters 1 and 3, except as otherwise
provided herein. If this subpart con-
flicts with any of the other provisions
of 41 CFR Chapters 1 or 3, the provi-
sions of this subpart govern.

PHS 380.402 Waivers.
(a) The Secretary of Health and

Human Services (HHS) waives Federal
contract clauses that are normally
contained in the General provisions of
a contract to the extent that they are
omitted from the General provisions
prescribed for such contracts in this
subpart.

(b) The Secretary may waive for the
purpose of a specific contract other
provisions of Federal contracting laws
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or regulations as determined not ap-
propriate in view of, or are inconsist-
ent with, the provisions of the Indian
Self-Determination and Education As-
sistance Act (25 U.S.C. 450 et seq.). Re-
quests for such waivers shall be in ac-
cordance with 42 CFR 36.216.

(c) Although it is PHS’s policy to ob-
tain competition whenever possible,
any contract award to a tribal organi-
zation resulting from the submission of
an Indian Self-Determination Contract
Proposal will be effected without com-
petition.

(d) Proposed contracts under section
103 of the Indian Self-Determination
Act are exempted from the synopsis re-
quirements of 41 CFR 1–1.1003. Al-
though subcontracts are subject under
section 7(b) of that act to a preference
to Indian organizations and to Indian-
owned economic enterprises, opportu-
nities to so subcontract may be pub-
licized by contracting officers as pro-
vided for in 41 CFR 1–1.1003–4.

PHS 380.403 Negotiating authority.
Contracts entered into pursuant to

section 103 of the Indian Self-Deter-
mination Act (25 U.S.C. 450g) will cite
as the negotiating authority 41 U.S.C.
252(c)(15) and 25 U.S.C. 450g.

PHS 380.404 Definitions.
The definitions prescribed in 42 CFR

36.204 are applicable to this supbart.

PHS 380.405 Types of contracts.
(a) Cost-reimbursement contracts

will be used for all contracts made pur-
suant to this subpart between PHS and
an Indian tribe or tribal organization.
In addition to other provisions as the
Secretary may from time to time re-
quire, the cost-reimbursement con-
tracts shall contain the terms set out
in PHS 352.280–4(a).

(b) Fixed-price contracts may be used
in only these instances where costs can
be precisely established. In addition to
other provisions as the Secretary may
from time to time require, the fixed-
price contracts shall contain the terms
set out in PHS 352.280–4(b).

(c) Cost sharing contracts may be
used where the tribe contributes to the
cost of a program and may specify a
percentage of cost or fixed amount to
be funded by the Government.

PHS 380.406 Term of contract.
(a) The term of contracts awarded

under the Act shall not exceed one year
except that contracts may be made for
a longer term up to three years subject
to the availability of appropriations
under the following circumstances:

(1) The services provided under the
contract can reasonably be expected to
be continuing in nature and, as a re-
sult, a longer contract term would be
advantageous.

(2) The Indian tribe or tribes to be
served by the contract request that the
term be more than one year. The tribal
organizational will indicate the desired
term of the contract in the Self-Deter-
mination Contract Proposal.

(b) Contract made for a term of more
than one year may be renegotiated an-
nually to reflect factors which include,
but need not be limited to, cost in-
creases beyond the control of the tribal
contractor. Proposed changes in the
services provided under the contract
which reflect changes in program em-
phasis may be considered during the
annual renegotiation if the changes fall
within the general scope of the con-
tract.

PHS 380.407 Exemption from bonds.
A tribal organization is not required

to furnish performance and payment
bonds before carrying out a contract
under this subpart for the construction
of public buildings or works as required
by the Miller Act of August 24, 1935 (49
Stat. 793), as amended. However, the
tribal organization shall require each
of its subcontractors other than tribal
organizations, to furnish both perform-
ance and payment bonds as follows:

(a) A performance bond with a surety
or sureties satisfactory to the approv-
ing official, and in an amount he/she
deems adequate, for the protection of
the United States.

(b) A payment bond with a surety or
sureties satisfactory to the approving
official for the protection of all persons
supplying labor and material in the
prosecution of the work provided for in
the contract. Whenever the total
amount payable by the terms of the
contract is not more than $1,000,000,
the payment bond shall be one-half the
total amount payable by the terms of
the contract. Whenever the total
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amount payable by the terms of the
contract is more than $1,000,000 but not
more than $5,000,000, the payment bond
shall be 40 percent of the total amount
payable by the terms of the contract.
Whenever the total amount payable by
the terms of the contract is more than
$5,000,000, the payment bond shall be
$2,500,000.

PHS 380.408 Acquisition of construc-
tion and architect-engineering serv-
ice contract.

(a) This section sets forth procedures
and requirements peculiar to construc-
tion and architect-engineering service
contracts. The terms and conditions of
these contracts when negotiated with
an Indian tribe or tribal organization
pursuant to the Act shall, to the extent
applicable, be in accordance with the
requirements set forth in 41 CFR Part
1–18 and Subpart 1–4.10. However, if
there is a conflict between 41 CFR Part
1–18 and Subpart 1–4.10, and any provi-
sion of the Act or 42 CFR Part 36, the
Act or 42 CFR Part 36 shall govern. In
addition these contracts shall include
the special provisions identified in PHS
380.410.

(b) Exceptions.
(1) Subpart 1–18.10 of this title is not

applicable.
(2) The contract clauses required by

§ 1–18.703–1 of this title shall be inserted
in construction contracts with an In-
dian tribe or tribal organization which
serves as a governmental instrumental-
ity of an Indian tribe, but shall be
prefaced by the provision contained in
§ 1–18.702–3 of this title.

(3) In all cases, the contracting offi-
cer shall obtain and insert the Wage
Determination Decision issued by the
Secretary of Labor in the contract
prior to award of any contract for con-
struction that falls within the purview
of the Davis-Bacon Act. The Wage De-
termination Decision should be fur-
nished sufficiently in advance of the
contract award date to permit full con-
sideration by the tribal organization
and any prospective subcontractors.

PHS 380.409 Performance of personal
services.

Any contract made under this sub-
part may include provisions for the
performance of personal services which

would otherwise be performed by Fed-
eral employees. Such services include,
but are not limited to, performing the
following functions in connection with
the contract and applicable rules and
regulations:

(a) Determining the eligibility of ap-
plicants for assistance, benefits, or
services.

(b) Determining the extent or
amount of assistance, benefits, or serv-
ices to be provided.

(c) Providing such assistance, bene-
fits, or services.

PHS 380.410 Special provisions of In-
dian Self-Determination contracts.

Contracts entered into pursuant to
Section 103 of the Indian Self-Deter-
mination Act must incorporate special
clauses which are consistent with those
prescribed in Subpart I of Part 36 of 42
CFR on the following subjects:

(a) Fair and equal treatment of In-
dian people.

(b) Use of Indian business concerns.
(c) Indian preference in training and

employment.
(d) Indemnity and insurance.
(e) Reports to the Indian people.
(f) Penalties.
(g) Retrocession.
(h) Assumption and reassumption of

contract programs.

PHS 380.411 General provisions.
General provisions are published in

these regulations (see PHS 352.280–4 for
text of clauses) in order to respond to
the expressed desire of the Indian peo-
ple, to have published in one place, all
of the terms and conditions applicable
to contracts awarded under the Act.
These general provisions incorporate
the special clauses whose titles are
listed in PHS 380.410, above, as well as
applicable standard contract clauses.

Subpart PHS 380.5—Acquisitions
Under the Buy Indian Act

PHS 380.500 Scope of subpart.
This subpart sets forth the policy on

preferential acquisition from Indians
under the negotiation authority of the
Bay Indian Act. Applicability of this
subpart is limited to acquisitions made
by or on behalf of the Indian Health
Service of the Public Health Service.
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PHS 380.501 Policy.
(a) The Indian Health Service will

utilize the negotiation authority of the
Buy Indian Act to give preference to
Indians whenever the use of that au-
thority is authorized and is prac-
ticable. The Buy Indian Act was en-
acted as a proviso to Section 23 of the
Act of June 25, 1910, Chapter 431, Pub.
L. 313, 61st Congress, 36 Stat. 861,and
prescribes the application of the adver-
tising requirements of section 3709 of
the Revised Statutes to the acquisition
of Indian supplies. As set out in 25
U.S.C. 47, the Buy Indian Act provides
as follows:

So far as may be practicable Indian labor
shall be employed, and purchases of the prod-
ucts of Indian industry may be made in open
market in the discretion of the Secretary of
the Interior.

(b) The functions, responsibilities,
authorities, and duties of the Secretary
of the Interior for maintenance and op-
eration of hospital and health facilities
for Indians and for the conservation of
the health of Indians were transferred
to the Secretary of Health, Education,
and Welfare, on July 1, 1955 by Pub. L.
568, 83rd Congress, 42 U.S.C. 2001 et seq.
Accordingly, the Secretary of Health
and Human Services is authorized to
use the Buy Indian Act in the acquisi-
tion of products of Indian industry in
connection with the maintenance and
operation of hospital and health facili-
ties for Indians and for the conserva-
tion of the health of Indians. This au-
thority has been delegated exclusively
to the Indian Health Service and is not
available for use by any other HHS
component (unless that component is
making an acquisition on behalf of the
Indian Health Service).

(c) Use of the Buy Indian Act nego-
tiation authority has been emphasized
in subsequent legislation, particularly
Pub. L. 94–437 and Pub. L. 96–537.

PHS 380.502 Definitions.

PHS 380.502–1 Indian.
Indian means a member of any tribe,

pueblo, band, group, village or commu-
nity that is recognized by the Sec-
retary of the Interior as being Indian
or any individual or group of individ-
uals that is recognized by the Sec-

retary of the Interior or the Secretary
of Health and Human Services. The
Secretary of Health and Human Serv-
ices in making such determinations
may take into account the determina-
tion of the tribe with which affiliation
is claimed.

PHS 380.502–2 Indian firm.
Indian firm means a sole enterprise,

partnership, corporation, or other type
of business organization owned, con-
trolled, and operated by one or more
Indians (including, for the purpose of
sections 301 and 302 of Pub. L. 94–437,
former or currently federally recog-
nized Indian tribes in the State of New
York) or by an Indian firm; or a non-
profit firm organized for the benefit of
Indians and controlled by Indians (see
PHS 380.503(a)).

PHS 380.502–3 Product of Indian in-
dustry.

Product of Indian industry means
anything produced by Indians through
physical labor or by intellectual effort
involving the use and application of
skills by them.

PHS 380.502–4 Buy Indian contract.
Buy Indian contract means any con-

tract involving activities covered by
the Buy Indian Act that is negotiated
under the provisions of 41 U.S.C.
252(c)(15) and 25 U.S.C. 47 between an
Indian firm and a contracting officer
representing the Indian Health Service.

PHS 380.502–5 Buy Indian restricted
advertising.

Buy Indian restricted advertising is a
special method of negotiated acquisi-
tion conducted in the same manner as
a formally advertised acquisition, ex-
cept that competition and award are
restricted to Indian firms (see FAR
19.101). Thus, a Buy Indian acquisition
may be considered an acquisition set-
aside for Indian firms in the manner
that some acquisitions are set-aside for
small business concerns (see FAR
19.101). Set-aside acquisitions are, tech-
nically, negotiated acquisitions but
should be conducted as if they were for-
mally advertised acquisitions in in-
stances where the formal advertising
method would be used if the set-aside
was not in effect.
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PHS 380.503 Requirements.
(a) Indian ownership. The degree of

ownership that is called for by PHS
380.502–2 shall be 100 percent during the
period covered by a Buy Indian con-
tract unless a deviation from that 100
percent requirement is approved on an
individual basis by the cognizant Area
or Program Office Director of the In-
dian Health Service. Such a deviation,
which may be to not less than 51 per-
cent, must be accompanied by an ap-
propriate justification for the devi-
ation.

(b) Joint ventures. An Indian firm may
enter into a joint venture with other
entities for specific projects as long as
the Indian firm is the managing part-
ner. However, the joint venture must
be approved by the contracting officer
prior to the award of a contract under
the Buy Indian Act.

(c) Bonds. In the case of contracts for
the construction, alteration, or repair
of public buildings or pubic works, per-
formance and payment bonds are re-
quired by the Miller Act (40 U.S.C.
270a) and Part 28 of the Federal Acqui-
sition Regulation (48 CFR Ch. 1). In the
case of contracts with Indian tribes or
public nonprofit organizations serving
as governmental instrumentalities of
an Indian tribe, bonds are not required.
However, bonds are required when deal-
ing with private business entities
which are owned by an Indian tribe or
members of an Indian tribe. Bonds may
be required of private business entities
which are joint ventures with, or sub-
contractors of, an Indian tribe or a
public nonprofit organization serving
as a governmental instrumentality of
an Indian tribe. A bid guarantee or bid
bond is required only when a perform-
ance or payment bond is required.

(d) Indian preference in employment,
training and subcontracting. Contracts
awarded under the Buy Indian Act are
subject to the requirements of section
7(b) of the Indian Self-Determination
and Education Assistance Act (Pub. L.
93–638), which requires that preference
be given to Indians in employment,
training, and subcontracting. Subpart
370.2 and the contract clauses in
352.270–2 and 352.270–3 represent the De-
partment’s implementation of section
7(b). The Indian Preference clause set
forth in 352.270–2 shall be included in

all Buy Indian solicitations and result-
ant contracts. The Indian Preference
Program clause set forth in 352.270–3
shall be used as specified in 370.202(b).
All requirements set forth in Subpart
370.2 which are applicable to the in-
stant Buy Indian acquisition shall be
followed by the contracting officer,
e.g., sections 370.204 and 370.205.

(e) Subcontracting. Not more than 50
percent of the work to be performed
under a prime contract awarded pursu-
ant to the Buy Indian Act shall be sub-
contracted to other than Indian firms.
For this purpose, work to be performed
does not include the provision of mate-
rials, supplies, or equipment.

(f) Wage rates. A determination of the
minimum wage rates by the Secretary
of Labor as required by the Davis-
Bacon Act (40 U.S.C. 276a–5) shall be in-
cluded in all contracts awarded under
the Buy Indian Act for over $2,000 for
construction, alteration, or repair, in-
cluding painting and decorating, of
public buildings and public works, ex-
cept contracts with Indian tribes or
public nonprofit organizations serving
as governmental instrumentalities of
an Indian tribe. The wage rate deter-
mination is to be included in contracts
with private business entities even if
they are owned by an Indian tribe or
members of an Indian tribe and in con-
nection with joint ventures with, or
subcontractors of, an Indian tribe or a
public nonprofit organization serving
as a governmental instrumentality of
an Indian tribe.

PHS 380.504 Competition.
(a) Contracts to be awarded under the

Buy Indian Act shall be subject to com-
petition among Indians or Indian con-
cerns to the maximum extent that
competition is determined by the con-
tracting officer to be practicable, pur-
suant to FAR 14.101 and FAR 15.105.
When competition is determined not to
be practicable, a Justification for Non-
competitive Acquisition shall be pre-
pared in accordance with 315.7105 and
subsequently retained in the contract
file.

(b) Notwithstanding the provisions of
Subpart 315.71, a request for approval
of noncompetitive acquisitions to be
negotiated under the Buy Indian Act
may, if $25,000 or less, be approved by
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the chief of the contracting office,or, if
over $25,000, by the cognizant Area or
Program Office Director. Approval
shall be in the form of a Justification
for Noncompetitive Acquisition.

(c) Solicitations must be synopsized
and publicized in the Commerce Busi-
ness Daily (see FAR 5.2 and Subpart
305.2) and copies of the synopses sent to
the tribal office of the Indian tribal
government directly concerned with
the proposed acquisition as well as to
Indian concerns and others having a le-
gitimate interest. The synopsis should
state that the acquisition is restricted
to Indian firms under the Buy Indian
Act.

PHS 380.505 Responsibility determina-
tions.

(a) A contract may be awarded under
the Buy Indian Act only if it is first de-
termined that the project or function
to be contracted for is likely to be sat-
isfactorily performed under such a con-
tract and that the project or function
is likely to be properly completed or
maintained under that contract.

(b) The determination called for by
paragraph (a), to be made prior to the
award of a contract, will be made in
writing by the contracting officer re-
flecting an analysis of the standards
set forth in FAR 9.104–1, 309.104–1 of
this chapter and PHS 380.502–2.
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PART 401—AGRICULTURE
ACQUISITION REGULATION SYSTEM

Sec.
401.000 Scope of part.

Subpart 401.1—Purpose, Authority,
Issuance

401.101 Purpose.
401.103 Authority.
401.104 Applicability.
401.105 Issuance.
401.105–1 Publication and code arrangement.
401.105–2 Arrangement of regulations.
401.105–3 Copies.
401.106 OMB approval under the Paperwork

Reduction Act.
401.170 Electronic access to regulatory in-

formation.

Subpart 401.2—Administration

401.201 Maintenance of the FAR.
401.201–1 The two councils.

Subpart 401.3—Agency Acquisition
Regulations

401.301 Policy.
401.304 Agency control and compliance pro-

cedures.
401.370 Exclusions.
401.371 AGAR Advisories.
401.372 Departmental directives.

Subpart 401.4—Deviations From the FAR
and AGAR

401.402 Policy.
401.403 Individual deviations.
401.404 Class deviations.

Subpart 401.6—Contracting Authority and
Responsibilities

401.601 General.
401.602 Contracting officers.
401.602–3 Ratification of unauthorized com-

mitments.
401.603 Selection, appointment, and termi-

nation of appointment.
401.603–1 General.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

401.000 Scope of part.
This part presents basic policies and

general information about the Depart-

ment of Agriculture’s (USDA) Acquisi-
tion Regulation, subsequently referred
to as the AGAR. The AGAR is an inte-
gral part of the Federal Acquisition
Regulations System.

Subpart 401.1—Purpose, Authority,
Issuance

401.101 Purpose.

(a) The AGAR provides for the codi-
fication and publication of uniform
policies and procedures for acquisitions
by contracting activities within USDA.

(b) The purpose of the AGAR is to
implement the Federal Acquisition
Regulation (FAR), where further im-
plementation is needed, and to supple-
ment the FAR when coverage is needed
for subject matter not covered in the
FAR. The AGAR is not by itself a com-
plete document, as it must be used in
conjunction with the FAR.

401.103 Authority.

The AGAR and amendments thereto
are issued under 5 U.S.C. 301 and 40
U.S.C. 486(c). The Senior Procurement
Executive (SPE) has the delegated au-
thority to promulgate Departmental
acquisition regulations.

401.104 Applicability.

The FAR and AGAR apply to all
USDA acquisitions of supplies and
services (including construction) which
obligate appropriated funds, unless
otherwise specified in this chapter or
excepted by law.

401.105 Issuance.

401.105–1 Publication and code ar-
rangement.

(a) The AGAR is codified in the Code
of Federal Regulations (CFR) as Chap-
ter 4 of Title 48, Federal Acquisition
Regulations System, to implement and
supplement Chapter 1 which con-
stitutes the FAR. Parts 400 through 499
have been assigned to USDA by the Of-
fice of the FEDERAL REGISTER.

(b) The AGAR and its subsequent
changes are published in:
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(1) Daily issues of the FEDERAL REG-
ISTER,

(2) Cumulative form in the CFR, and
(3) Loose-leaf form for distribution

within USDA.
(c) Section 553(a)(2) of the Adminis-

trative Procedure Act, 5 U.S.C. 553,
provides an exception from the stand-
ard public rulemaking procedures to
the extent that the rule involves a
matter relating to agency management
or personnel or to public property,
loans, grants, benefits, or contracts.
OFPP Policy Letter 83–2 requires rule-
making for substantive acquisition
rules but allows discretion in the mat-
ter for other than significant issues
meeting the stated criteria. The AGAR
has been promulgated and may be re-
vised from time to time in accordance
with the rulemaking procedures of the
Administrative Procedure Act and
OFPP Policy Letter 83–2.

401.105–2 Arrangement of regulations.
AGAR coverage parallels the FAR in

format, arrangement, and numbering
system. However, subdivisions below
the section and subsection levels may
not always correlate directly to FAR
designated paragraphs and subpara-
graphs.

401.105–3 Copies.
Copies of the AGAR published in CFR

form may be purchased from the Super-
intendent of Documents, Government
Printing Office, Washington, D.C. 20402.
Requests should reference Chapter 4 of
Title 48 CFR.

401.106 OMB approval under the Pa-
perwork Reduction Act.

The following OMB control numbers
apply to USDA solicitations and speci-
fied information collections within the
AGAR:

AGAR segment OMB Con-
trol No.

411.170 .............................................................. 0505–0014
415.4 .................................................................. 0505–0013
436.575 .............................................................. 0505–0011
437.110 .............................................................. 0505–0015
437.270 .............................................................. 0505–0016
452.211–1 .......................................................... 0505–0014
452.215–71 ........................................................ 0505–0013
452.236–75 ........................................................ 0505–0011
452.237–74 ........................................................ 0505–0015
452.237–76 ........................................................ 0505–0016

401.170 Electronic access to regulatory
information.

The USDA Departmental Adminis-
tration Procurement Homepage pro-
vides access to the AGAR, AGAR
amendments (circulars), AGAR
Advisories, and other USDA procure-
ment policy and guidance in electronic
form. The Internet address for the Pro-
curement Homepage is URL http://
www.usda.gov/da/procure.html.

[63 FR 26994, May 15, 1998]

Subpart 401.2—Administration

401.201 Maintenance of the FAR.

401.201–1 The two councils.

(a) USDA’s representative on the Ci-
vilian Agency Acquisition Council is
designated by the SPE.

(b) The Procurement Policy Division
will coordinate proposed FAR revisions
with interested contracting activities.

Subpart 401.3—Agency
Acquisition Regulations

401.301 Policy.

(a) The SPE, subject to the authori-
ties in 401.103 and FAR 1.301, may issue
and publish Departmental regulations,
that together with the FAR, constitute
Department-wide policies, procedures,
solicitation provisions, and contract
clauses governing the contracting proc-
ess or otherwise controlling the rela-
tionship between USDA (including any
of its contracting activities) and con-
tractors or prospective contractors.

(b) Each designated head of a con-
tracting activity (HCA) is authorized
to issue or authorize the issuance of, at
any organizational level, internal guid-
ance which does not have a significant
effect beyond the internal operating
procedures of the activity, or a signifi-
cant cost or administrative impact on
offerors or contractors. Internal guid-
ance issued by contracting activities
will not be published in the FEDERAL
REGISTER. HCA’s shall ensure that the
guidance, procedures, or instructions
issued—

(1) Are consistent with the policies
and procedures contained in this chap-
ter;
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(2) Follow the format, arrangement,
and numbering system of this chapter
to the extent practicable;

(3) Contain no material which dupli-
cates, paraphrases, or is inconsistent
with this chapter; and

(4) Are numbered and identified by
use of alphabetical suffixes to the
chapter number as follows:

4A [Reserved].
4B Agricultural Research Service.
4C Farm Service Agency.
4D Rural Development (mission area).
4E Food Safety and Inspection Service.
4F [Reserved].
4G Forest Service.
4H [Reserved].
4I Natural Resources Conservation

Service.
4J [Reserved].
4K Food and Consumer Service.
4L Animal and Plant Health Inspection

Service.
4M [Reserved].
4N Office of Operations.
4O [Reserved].
4P [Reserved].
4R Office of Inspector General.
4S [Reserved].

401.304 Agency control and compli-
ance procedures.

(a) The AGAR System is under the
direct oversight and control of the
SPE, who is responsible for review and
issuance of all Department-wide acqui-
sition regulations published in the FED-
ERAL REGISTER to assure compliance
with FAR part 1.

(b) The SPE is also responsible for re-
view and issuance of unpublished, De-
partment-wide internal guidance under
the AGAR System.

(c) HCA’s are responsible for estab-
lishment and implementation of formal
procedures for oversight and control of
unpublished internal guidance issued
within the contracting activity to im-
plement FAR or AGAR requirements.
These procedures shall be subject to
the review and approval by the SPE.

(d) The SPE is responsible for evalu-
ating coverage under the AGAR Sys-
tem to determine applicability to other
agencies and for recommending cov-
erage to the FAR Secretariat for inclu-
sion in the FAR.

(e) Recommendations for revision of
existing FAR coverage or new FAR

coverage shall be submitted by the
HCA to the SPE for further action.

401.370 Exclusions.

Subject to the policies of FAR sub-
part 1.3, certain USDA acquisition poli-
cies and procedures may be excluded
from the AGAR under appropriately
justified circumstances, such as:

(a) Subject matter which is effective
for a period less than 12 months.

(b) Subject matter which is insti-
tuted on an experimental basis for a
reasonable period.

(c) Acquisition procedures instituted
on an interim basis to comply with the
requirements of statute, regulation,
Executive Order, OMB Circular, or
OFPP Policy Letter.

401.371 AGAR Advisories.

The SPE may issue AGAR
Advisories, consistent with the policies
of the FAR and the AGAR, for the fol-
lowing purposes:

(a) To communicate Department-
wide policy and/or procedural guidance
to contracting activities;

(b) To delegate to procurement offi-
cials authority to make determina-
tions or to take action to implement
the policies of the FAR or the AGAR;
and,

(c) To establish internal policy and
procedures on an interim basis, prior to
incorporation in the AGAR or in a De-
partmental Directive.

401.372 Departmental directives.

Subject to the policies of FAR 1.3,
USDA from time to time may issue in-
ternal directives to establish proce-
dures, standards, guidance, or methods
of performing duties, functions, or op-
erations. Such directives include De-
partmental Regulations (DR’s), Depart-
mental Notices, and Secretary’s Memo-
randa.

Subpart 401.4—Deviations from
the FAR and AGAR

401.402 Policy.

Requests for authority to deviate
from the provisions of the FAR or the
AGAR shall be submitted in writing as
far in advance as the exigencies of the
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situation will permit. Each request for
deviation shall contain the following:

(a) A statement of the deviation de-
sired, including identification of the
specific paragraph number(s) of the
FAR and AGAR;

(b) The reason why the deviation is
considered necessary or would be in the
best interest of the Government;

(c) If applicable, the name of the con-
tractor and identification of the con-
tract affected;

(d) A statement as to whether the de-
viation has been requested previously
and, if so, circumstances of the pre-
vious request;

(e) A description of the intended ef-
fect of the deviation;

(f) A statement of the period of time
for which the deviation is needed; and

(g) Any pertinent background infor-
mation which will contribute to a full
understanding of the desired deviation.

401.403 Individual deviations.
In individual cases, deviations from

either the FAR or the AGAR will be
authorized only when essential to ef-
fect a necessary acquisition or where
special circumstances make such devi-
ations clearly in the best interest of
the Government. Except for cost prin-
ciples, HCA’s may approve individual
deviations from the AGAR, after co-
ordinating with the General Counsel
and the SPE. No deviations from the
FAR or AGAR may be authorized at
the contracting office level. A copy of
each deviation and its supporting docu-
mentation shall be provided to the
SPE. Deviations from the FAR shall
not be made unless such action is au-
thorized by the SPE after consultation
with the Office of the General Counsel
and any other appropriate office, on
the basis of a written justification
stating clearly the special cir-
cumstances involved.

401.404 Class deviations.
Where deviations from the FAR or

AGAR are considered necessary for
classes of contracts, requests for au-
thority to deviate shall be submitted in
writing to the SPE for approval. The
SPE may authorize class deviations
from the FAR without consulting the
Chairperson of the Civilian Agency Ac-
quisition Council where urgency pre-

cludes consultation. The SPE shall
subsequently inform the Chairperson of
the Civilian Agency Acquisition Coun-
cil of the deviation including the cir-
cumstances under which it was re-
quired.

Subpart 401.6—Contracting
Authority and Responsibilities

401.601 General.
(a) The authority and responsibility

vested in the Secretary to manage
USDA’s acquisition function is dele-
gated through the Assistant Secretary
for Administration to the SPE. This
broad authority includes, but is not
limited to, the following responsibil-
ities:

(1) Prescribing and publishing De-
partmental acquisition policies, regu-
lations, and procedures.

(2) Taking any necessary actions con-
sistent with policies, regulations, and
procedures with respect to purchases,
contracts, leases, and other trans-
actions.

(3) Designating contracting officers.
(4) Establishing clear lines of con-

tracting authority.
(5) Evaluating and monitoring the

performance of USDA’s acquisition sys-
tem.

(6) Managing and enhancing career
development of the contracting work
force.

(7) Participating in the development
of Government-wide acquisition poli-
cies, regulations, and standards; and
determining specific areas where gov-
ernment-wide performance standards
should be established and applied.

(8) Determining areas of Department-
unique standards and developing
unique Department-wide standards.

(9) Certifying to the Secretary that
the acquisition system meets approved
standards.

(b) The SPE may delegate contract-
ing authority to the Heads of Contract-
ing Activities (HCA’s) and the respon-
sibility to manage their acquisition
function.

(c) Unless prohibited by the FAR, the
AGAR, or by other applicable statutes
and regulations, the SPE may redele-
gate to HCA’s the authority to make
determinations as the agency head in
order to implement the policies and
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procedures of the FAR. Such delega-
tions shall be in writing, but need not
be published.

(d) Unless prohibited by the FAR, the
AGAR, or by other applicable statutes
or regulations, each HCA may des-
ignate one individual from the con-
tracting activity to carry out the func-
tions of the HCA (HCAD). The HCAD
may exercise all authority delegated to
the HCA.

401.602 Contracting officers.

401.602–3 Ratification of unauthorized
commitments.

(a) Definitions. Ratification, as used in
this section, means the signed, docu-
mented action taken by an authorized
official to approve and sanction a pre-
viously unauthorized commitment.

Unauthorized commitment, as used in
this section, means an agreement made
by a Government representative who
lacked the authority to enter into a
contract on behalf of the Government.

(b) Policy. The HCA may delegate
ratification authority to the chief of
the contracting office.

(c) Procedure. Whenever an official of
the cognizant contracting activity who
is authorized to ratify unauthorized
commitments learns that a person or
firm has assumed work as a result of
an unauthorized commitment, that of-
ficial shall take the following actions:

(1) Immediately inform any person
who is performing work as a result of
an unauthorized commitment that the
work is being performed at that per-
son’s risk;

(2) Inform the individual who made
the unauthorized commitment of the
seriousness of the act and the possible
consequences;

(3) Ensure that the individual who
made the unauthorized commitment
furnishes all records and documents
concerning the commitment and a
complete, written statement of facts,
including, but not limited to: a state-
ment as to why a contracting officer
was not used; why the vendor was se-
lected and a list of sources considered;
a description of work to be performed
or products to be furnished; the esti-
mated or agreed price; whether an ap-
propriation is available for the work;
and whether performance has begun.

Under exceptional circumstances, such
as when the individual who made the
unauthorized commitment is no longer
available to attest to the cir-
cumstances of the unauthorized com-
mitment, the ratifying official may
waive these requirements; and

(4) Decide whether ratification is
proper and proceed as follows:

(i) If ratification is not justifiable,
provide the cognizant program office,
contracting office, and the unauthor-
ized contractor with an explanation of
the decision not to ratify.

(ii) If ratification appears adequately
justified, ratify the action and retain
or assign the contract to a successor
contracting officer if necessary.

(iii) Maintain related approval,
decisional, and background documents
in the contract file for audit purposes.

(iv) Notify the cognizant program su-
pervisor or line officer about the final
disposition of the case; the notification
may include a recommendation that
the unauthorized commitment should
be further considered a violation of
USDA’s employee conduct regulations.

401.603 Selection, appointment, and
termination of appointment.

401.603–1 General.
An HCA may delegate contracting

authority to the extent authorized by
the SPE in a general delegation of ac-
quisition authority, by appointing
qualified individuals as contracting of-
ficers, in accordance with the USDA
Contracting Officer Warrant System,
Departmental Regulation 5001–1.

PART 402—DEFINITIONS OF WORDS
AND TERMS

Sec.
402.000 Scope of part.

Subpart 402.1—Definitions

402.101 Definitions.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

402.000 Scope of part.
As used throughout this chapter, the

following words and terms are used as
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defined in this subpart unless the con-
text in which they are used clearly re-
quires a different meaning, or a dif-
ferent definition is prescribed for a par-
ticular part or portion of a part.

Subpart 402.1—Definitions

402.101 Definitions.
Acquisition official means an individ-

ual who has been delegated authority
to manage or to exercise acquisition
functions and responsibilities.

Agency head or Head of the Agency
means the Secretary of Agriculture,
Deputy Secretary, or the Assistant
Secretary for Administration.

Head of the contracting activity (HCA)
means the official who has overall re-
sponsibility for managing the contract-
ing activity (i.e., Chief, Forest Service;
Administrator, Agricultural Research
Service; etc.), or the individual des-
ignated by such an official to carry out
the functions of the HCA.

Senior Procurement Executive (SPE)
means the agency official appointed as
such by the head of the agency pursu-
ant to Executive Order 12931. The Di-
rector, Office of Procurement and
Property Management, has been des-
ignated as the USDA SPE.

[61 FR 53646, Oct. 15, 1996, as amended at 63
FR 26994, May 15, 1998]

PART 403—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 403.1—Safeguards

Sec.
403.101 Standards of conduct.
403.101–3 Agency regulations.
403.104 Procurement integrity.
403.104–5 [Reserved]
403.104–10 Violations or possible violations.

Subpart 403.2—Contractor Gratuities to
Government Personnel

403.203 Reporting suspected violations of
the gratuities clause.

403.204 Treatment of violations.

Subpart 403.3—Reports of Suspected
Antitrust Violations

403.303 Reporting suspected antitrust viola-
tions.

Subpart 403.4—Contingent Fees

403.409 Misrepresentations or violations of
the Covenant Against Contingent Fees.

Subpart 403.5—Other Improper Business
Practices

403.502 Subcontractor kickbacks.

Subpart 403.6—Contracts With Govern-
ment Employees or Organizations
Owned or Controlled by them

403.602 Exceptions.
403.603 Responsibilities of the contracting

officer.

Subpart 403.8—Limitation on the Payment
of Funds to Influence Federal Transactions

403.806 Processing suspected violations

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 403.1—Safeguards
403.101 Standards of conduct.

403.101–3 Agency regulations.
(a) The standards of conduct for

USDA procurement officials are the
uniform standards established by the
Office of Government Ethics in 5 CFR
Part 2635, Standards of Ethical Conduct
for Employees of the Executive Branch,
and FAR 3.104, Procurement integrity.

(b) Procurement officials and other
employees who require advice concern-
ing the application of standards of con-
duct to any acquisition issue shall ob-
tain ethics advisory opinions from eth-
ics advisory officials in their agency
personnel offices.

403.104 Procurement integrity.

403.104–5 [Reserved]

403.104–10 Violations or possible viola-
tions.

(a) The contracting officer shall for-
ward information concerning any vio-
lation or possible violation of the Pro-
curement Integrity Act (41 U.S.C. 423)
to the chief of the contracting office.

(b) Heads of contracting activities
(HCA’s) or their designees who receive
information concerning any violation
or possible violation of the Act shall
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take action in accordance with FAR
3.104–10(b).

[61 FR 53646, Oct. 15, 1996, as amended at 63
FR 26995, May 15, 1998]

Subpart 403.2—Contractor Gratu-
ities to Government Personnel

403.203 Reporting suspected violations
of the gratuities clause.

A suspected violation of the contract
clause, FAR 52.203–3, Gratuities, shall
be reported immediately to the cog-
nizant contracting officer in writing,
stating the circumstances surrounding
the incident(s), the date(s), and names
of all parties involved. The contracting
officer shall review the report for com-
pleteness, add any additional informa-
tion deemed necessary and a rec-
ommendation for action, and submit
the report to the HCA.

403.204 Treatment of violations.
The HCA shall review the report and

consult with the Offices of General
Counsel and Inspector General to de-
termine whether further action should
be pursued. If it is found that the facts
and circumstances warrant further ac-
tion, the HCA shall give the contractor
a formal written notice which summa-
rizes the reported violation and affords
the contractor the opportunity to
make a written or oral response within
a reasonable, specified period after re-
ceipt of the notice. The notice shall be
sent by certified mail with return re-
ceipt requested. Oral presentations
shall follow the procedures outlined in
FAR 3.204(b). The HCA shall furnish
copies of any adverse determination to
the contracting officer and the Depart-
ment Debarring Officer for their subse-
quent considerations under FAR
3.204(c)(1) and (2), respectively.

Subpart 403.3—Reports of
Suspected Antitrust Violations

403.303 Reporting suspected antitrust
violations.

Contracting officers shall report the
circumstances of suspected violations
of antitrust laws to the Office of In-
spector General in accordance with
procedures in Departmental Regula-
tions (1700 series).

Subpart 403.4—Contingent Fees

403.409 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees.

(a) A suspected misrepresentation or
violation of the Covenant Against Con-
tingent Fees shall be documented in
writing by the contracting officer and
reported immediately to the chief of
the contracting office. The chief of the
contracting office shall determine if a
violation has occurred and report any
violation to the Office of Inspector
General. The chief of the contracting
office shall take action in accordance
with FAR 3.409(b).

(b) If the chief of the contracting of-
fice decides to refer the case to the De-
partment of Justice, it should be re-
ferred through the Office of Inspector
General with a copy of the report and
referral submitted through the HCA to
the Senior Procurement Executive.

Subpart 403.5—Other Improper
Business Practices

403.502 Subcontractor kickbacks.

Contracting officers shall report the
circumstances of suspected violations
of the Anti-Kickback Act (41 U.S.C. 51–
54) to the Office of Inspector General in
accordance with procedures in Depart-
mental Regulations (1700 series).

Subpart 403.6—Contracts With
Government Employees or
Organizations Owned or Con-
trolled by Them

403.602 Exceptions.

The HCA is authorized to accept a
contract from the policy in FAR 3.601.

403.603 Responsibilities of the con-
tracting officer.

The contracting officer, when re-
questing authorization under 403.602,
shall prepare a written determination
and findings for the signature of the
HCA. The determination shall docu-
ment compliance with FAR 3.603, speci-
fying the compelling reason(s) for
award, and shall be placed in the con-
tract file.
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Subpart 403.8—Limitation on the
Payment of Funds to Influence
Federal Transactions

403.806 Processing suspected viola-
tions.

Suspected violations of the require-
ments of 31 U.S.C. 1352 shall be referred
to the Office of Inspector General in ac-
cordance with procedures in Depart-
mental Regulations (1700 series).

PART 404—ADMINISTRATIVE
MATTERS

Subpart 404.4—Safeguarding Classified
Information Within Industry

Sec.
404.403 Responsibilities of contracting offi-

cers.

Subpart 404.6—Contract Reporting

404.601 Record requirements.
404.602 Federal Procurement Data System.

Subpart 404.8—Contract Files

404.870 Document numbering system.
404.870–1 Purchase order/delivery order

numbering system.
404.870–2 Contract numbering system.

Subpart 404.70—Precontract Notices

404.7001 Solicitation provision.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 404.4—Safeguarding
Classified Information Within
Industry

404.403 Responsibilities of contracting
officers.

When a proposed solicitation is like-
ly to require access to information
classified by USDA, the contracting of-
ficer shall consult with the Director of
Human Resources Management within
the Policy Analysis and Coordination
Center of the Office of Assistant Sec-
retary for Administration, regarding
the procedures that must be followed.

Subpart 404.6—Contract Reporting
404.601 Record requirements.

The Senior Procurement Executive
(SPE) manages an automated procure-
ment reporting system for USDA. This
system provides the Federal Procure-
ment Data System with all required
contracting information.

404.602 Federal Procurement Data
System.

Contracting activities shall report
contract actions into the USDA Pro-
curement Reporting System in accord-
ance with the instructions issued or
distributed by the SPE.

Subpart 404.8—Contract Files
404.870 Document numbering system.

404.870–1 Purchase order/delivery
order numbering system.

USDA purchasing activities shall
number their purchase/delivery orders
in accordance with NFC Procedures
Manual, ‘‘Purchase Orders,’’ Title II,
Section 5.1.

404.870–2 Contract numbering system.
Contracting offices shall assign an 8

to 12-digit number to all contracts.
Contract numbers will be divided into
four data elements and formatted as
follows:
(1) (2) (3) (4)

Transaction Ordering Fiscal Control
Code Office Year Number

XX XXXX X X to XXXXX

(a) Transaction code. This two-posi-
tion code identifies the contract as
being one of the following types:

(1) Code 50—construction contract;
(2) Code 51—[Reserved]
(3) Code 52—tree planting/thinning

contract;
(4) Code 53—service contract;
(5) Code 54—supply contract;
(6) Code 55—aircraft rental (for fire-

fighting purposes only) contract;
(7) Code 56—personal equipment rent-

al (rental of vehicular equipment for
firefighting purposes only) contract;

(8) Code 57—leasehold interest in real
property contract.
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(b) Ordering office. This four-position
code corresponds to the last four char-
acters of the contracting office’s GSA
assigned FEDSTRIP requisitioner
number.

(c) Fiscal year. This one-position code
corresponds to the last digit of the fis-
cal year in which the contract becomes
effective.

(d) Control number. This up-to-five po-
sition code (from one to five characters
may be used) will be assigned by the
contracting office. While contracts will
generally be numbered consecutively (1
through 99999), contracting offices may
assign codes in any manner of their

choosing. Codes may not be repeated,
however, unless one of the preceding
data elements (transaction code, order-
ing office, or fiscal year) changes.
Alpha characters as well as numerals
may be used in any one or more of the
five positions.

Subpart 404.70—Precontract
Notices

404.7001 Solicitation provision.

The contracting officer shall insert
the provision at 452.204–70, Inquiries, in
all solicitations.
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SUBCHAPTER B—COMPETITION AND ACQUISITION
PLANNING

PART 405—PUBLICIZING
CONTRACT ACTIONS

Subpart 405.3—Synopses of Contract
Awards

Sec.
405.303 Announcement of contract awards.

Subpart 405.4—Release of Information

405.403 Requests from Members of Congress.
405.404 Release of long-range acquisition es-

timates.
405.404–1 Release procedures.

Subpart 405.5—Paid Advertisements

405.502 Authority.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 405.3—Synopses of
Contract Awards

405.303 Announcement of contract
awards.

Contracting officers shall make in-
formation available on any contract
award with an estimated total value
over $1 million (including options) to
their agency congressional liaison of-
fice in sufficient time for the agency to
announce it by 5:00 p.m. Washington,
DC time on the day of award. The agen-
cy congressional liaison office shall,
concurrent with the public announce-
ment, provide the award announcement
information to the USDA Congres-
sional Relations Office.

Subpart 405.4—Release of
Information

405.403 Requests from Members of
Congress.

The head of the contracting activity
(HCA) is the agency head designee pur-
suant to FAR 5.403(a).

405.404 Release of long-range acquisi-
tion estimates.

405.404–1 Release procedures.
(a) HCA’s shall establish written pro-

cedures to control the release of long-
range acquisition estimates, as author-
ized under FAR 5.404–1.

(b) Classified information shall not
be released without the approval of the
USDA Security Officer, Policy Analy-
sis and Coordination Center—Human
Resources Management. Departmental
Manual and Regulation (3400 series)
contain guidance on classified informa-
tion.

Subpart 405.5—Paid
Advertisements

405.502 Authority.
(a) The authority vested in the agen-

cy head to authorize publication of
paid advertisements in newspapers (44
U.S.C. 3702) is delegated, with power of
redelegation, to HCA’s. HCA redelega-
tion of this authority shall be in writ-
ing.

(b) Policies and procedures regarding
prior authorization required for media
other than newspapers are contained in
USDA Departmental Regulations 1400
series.

PART 406—COMPETITION
REQUIREMENTS

Subpart 406.2—Full and Open Competition
After Exclusion of Sources

Sec.
406.202 Establishing or maintaining alter-

native sources.

Subpart 406.3—Other Than Full and Open
Competition

406.302 Circumstances permitting other
than full and open competition.

406.302–70 Otherwise authorized by law.

Subpart 406.5—Competition Advocates

406.501 Requirements.

AUTHORITY: 5 U.S.C. and 40 U.S.C. 486(c).
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SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 406.2—Full and Open
Competition After Exclusion of
Sources

406.202 Establishing or maintaining
alternative sources.

The Senior Procurement Executive is
authorized to make determinations
pursuant to FAR 6.202(a) and sign the
determination and findings required by
FAR 6.202(b).

Subpart 406.3—Other Than Full
and Open Competition

406.302 Circumstances permitting
other than full and open competi-
tion.

406.302–70 Otherwise authorized by
law.

(a) Authority. Section 1472 of the Na-
tional Agricultural Research, Exten-
sion, and Teaching Policy Act of 1977 (7
U.S.C. 3318) (the Act) authorizes the
Secretary of Agriculture to award con-
tracts, without competition, to further
research, extension, or teaching pro-
grams in the food and agricultural
sciences.

(b) Limitations. The use of this au-
thority is limited to those instances
where it can be determined that con-
tracting without full and open com-
petition is in the best interest of the
Government and necessary to the ac-
complishment of the research, exten-
sion, or teaching program. Therefore:

(1) Contracts under the authority of
the Act shall be awarded on a competi-
tive basis to the maximum practicable
extent.

(2) When full and open competition is
not deemed appropriate, the contract-
ing officer shall make a written jus-
tification on a case-by-case basis in ac-
cordance with procedures in FAR 6.303
and 6.304.

Subpart 406.5—Competition
Advocates

406.501 Requirements.
(a) The Chief, Procurement Policy

Division, Procurement and Property
Management, Policy Analysis and Co-

ordination Center, has been designated
as the Competition Advocate for
USDA.

(b) Each HCA shall designate a com-
petition advocate for the contracting
activity.

PART 407—ACQUISITION
PLANNING

Subpart 407.1—Acquisition Plans

Sec.
407.103 Agency-head responsibilities.
407.170 Advance acquisition plans.

Subpart 407.3—Contractor Versus
Government Performance

407.302 General.

Subpart 407.5—Inherently Governmental
Functions

407.503 Policy.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 407.1—Acquisition Plans

407.103 Agency-head responsibilities.

Heads of Contracting Activities
(HCA’s) shall develop procedures to
comply with FAR 7.103.

407.170 Advance acquisition plans.

Each HCA shall implement an ad-
vance acquisition planning system in
accordance with procedures in Depart-
mental Directives (5000 series).

Subpart 407.3—Contractor Versus
Government Performance

407.302 General.

The requirements of FAR subpart 7.3
and OMB Circular A–76 are imple-
mented by Departmental Directives
(2100 series).

Subpart 407.5—Inherently
Governmental Functions

407.503 Policy.

(a) HCA’s shall establish procedures
to ensure that requesting activities
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provide the written determination re-
quired by FAR 7.503(e), when submit-
ting requests for procurement of serv-
ices.

(b) In the event of a disagreement as
to whether the functions to be per-
formed are inherently governmental,
the HCA may refer the matter to the
Senior Procurement Executive (SPE)
for resolution. When submitting dis-
agreements to the SPE for resolution
the HCA shall provide a summary of
the areas of disagreement, supported
by the following:

(1) The HCA’s assessment of whether
the services are ‘‘inherently govern-
mental’’;

(2) The basis for that assessment (in-
clude references to the definition and
policy in FAR subpart 7.5 and/or Office
of Federal Procurement Policy letter
92–1);

(3) A copy of the statement of work;
and,

(4) The requesting activity’s written
determination in accordance with FAR
7.503(e).

(c) Such disagreements shall be re-
solved prior to issuance of the solicita-
tion.

[61 FR 53646, Oct. 15, 1996, as amended at 63
FR 26995, May 15, 1998]

PART 408—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Subpart 408.4—Federal Supply Schedules

Sec.
408.404 Using schedules.
408.404–3 Requests for waivers.

Subpart 408.7—Acquisition From Nonprofit
Agencies Employing People Who Are
Blind or Severely Disabled

408.701 Definitions.
408.705 Procedures.
408.705–2 Direct order process.
408.705–3 Allocation process.
408.705–4 Compliance with orders.
408.706 Purchase exemptions.
408.707 Prices.
408.711 Quality complaints.
408.712 Specification changes.
408.714 Communications with the central

nonprofit agencies and the Committee.

Subpart 408.8—Acquisition of Printing and
Related Supplies

408.802 Policy.

Subpart 408.11—Leasing of Motor Vehicles

408.1103 Contract requirements.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 408.4—Federal Supply
Schedules

408.404 Using schedules.

408.404–3 Requests for waivers.
A copy of the request for a waiver

and the approval shall be placed in the
contract file to support the acquisition
of items off schedule.

Subpart 408.7—Acquisition From
Nonprofit Agencies Employing
People Who Are Blind or Se-
verely Disabled

408.701 Definitions.
Committee Member is the Presidential

appointee representing USDA as a
member of the Committee for Purchase
from People Who Are Blind or Severely
Disabled.

Organization head is the head of the
contracting activity (HCA), the head of
a USDA corporation (as described in 31
U.S.C. 9101), or the head of a USDA
staff office.

408.705 Procedures.
(a) The organization head shall ap-

point one person as Javits-Wagner-
O’Day Act (JWOD) Advocate to rep-
resent the organization and to coordi-
nate the organization’s actions with
the Committee Member.

(b) JWOD advocates may represent
more than one organization. Advocates
need not be acquisition officials.

(c) The organization head shall issue
and maintain an action plan to pro-
mote and enhance the organization’s
acquisitions from JWOD participating
nonprofit agencies.

(d) The action plan shall:
(1) Announce the organization’s sup-

port for the JWOD Act;
(2) Establish a promotion program

for the products and services provided
by the JWOD participating nonprofit
agencies;
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(3) Provide for the JWOD Advocate’s
role in acquisition planning;

(4) Establish measurable program
goals for growth or other accomplish-
ment in the organization’s JWOD pro-
gram actions; and

(5) Establish an awards program for
successful participation in the JWOD
program.

408.705–2 Direct order process.
(a) The chief of a contracting office

may apply to a central nonprofit agen-
cy for authorization to order specific
supplies or services directly from a
JWOD participating nonprofit agency.

(b) A copy of the application should
be provided to the JWOD Advocate who
will inform the USDA Committee
Member.

408.705–3 Allocation process.
(a) The chief of a contracting office

may apply to a central nonprofit agen-
cy for a production allocation of spe-
cific supplies or services to a JWOD
participating nonprofit agency.

(b) A copy of the application should
be provided to the JWOD Advocate who
will inform the USDA Committee
Member.

408.705–4 Compliance with orders.
Prior to attempting to resolve a fail-

ure to perform by a participating non-
profit agency with the Committee, the
chief of the contracting office should
provide advance notice to the JWOD
Advocate who will inform the USDA
Committee Member.

408.706 Purchase exemptions.
Prior to applying to the Committee

for a purchase exemption, the chief of
the contracting office should provide
advance notice to the JWOD Advocate
who will inform the USDA Committee
Member.

408.707 Prices.
Prior to applying for a price revision,

the chief of the contracting office
should provide advance notice to the
JWOD Advocate who will inform the
USDA Committee Member.

408.711 Quality complaints.
Prior to attempting to resolve a com-

plaint regarding the quality of goods or

services provided by participating non-
profit agency with the Committee, the
chief of the contracting office should
provide advance notice to the JWOD
Advocate who will inform the USDA
Committee Member.

408.712 Specification changes.

Prior to providing 90-days advance
notification to the Committee on ac-
tions that affect supplies and services
on the Procurement List, the chief of
the contracting office should provide
advance notice to the JWOD Advocate
who will inform the USDA Committee
Member.

408.714 Communications with the cen-
tral nonprofit agencies and the
Committee.

Any matter requiring referral to the
Committee shall be provided to the
JWOD Advocate who will coordinate
the matter with the Committee Mem-
ber.

Subpart 408.8—Acquisition of
Printing and Related Supplies

408.802 Policy.

(a) The Director, Office of Commu-
nications (OC) has been designated as
the central printing authority in
USDA, with the authority to represent
the USDA before the Joint Committee
on Printing (JCP), the Government
Printing Office, and other Federal and
State agencies on all matters related
to printing.

(b) Prior to contracting for any of
the items defined in FAR 8.801, the con-
tracting officer shall verify that the
requisite approval has been received by
the publication liaison officer or req-
uisitioner.

(c) The approval from OC or the ap-
proval authority designated by OC
shall be maintained in the contract
file.

Subpart 408.11—Leasing of Motor
Vehicles

408.1103 Contract requirements.

If the requirement includes the need
for the vendor to provide operational
maintenance such as oil and other fluid
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changes or replenishment, the con-
tracting officer shall include in the
contract (1) a requirement for fluids
containing the maximum available
amounts of recovered materials; and (2)
a preference for either retreaded tires
meeting the Federal retread specifica-
tions or retreading services for the
tires on the vehicle.

PART 409—CONTRACTOR
QUALIFICATIONS

Subpart 409.4—Debarment, Suspension
and Ineligibility

Sec.
409.403 Definitions.
409.404 List of parties excluded from Federal

procurement and nonprocurement pro-
grams.

409.405 Effect of listing.
409.405–1 Continuation of current contracts.
409.405–2 Restrictions on subcontracting.
409.406 Debarment.
409.406–3 Procedures.
409.407 Suspension.
409.407–3 Procedures.
409.470 Appeals.

Subpart 409.5—Organizational and
Consultant Conflicts of Interest

409.503 Waiver.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 409.4—Debarment,
Suspension and Ineligibility

409.403 Definitions.
Debarring official. Pursuant to the

Secretary’s delegations of authority in
7 CFR 2.24, the Senior Procurement Ex-
ecutive (SPE) is designated as the de-
barring official (Department Debarring
Officer) with the following exceptions:

(a) For commodity contracts awarded
on behalf of the Commodity Credit Cor-
poration (CCC), the Executive Vice
President, CCC, or his designee is des-
ignated as the debarring official pursu-
ant to 7 CFR part 1407.

(b) For contracts awarded under the
School Lunch and Surplus Removal
Programs (42 U.S.C. 1755 and 7 U.S.C.
612c), the Department Debarring Offi-
cer has delegated debarring authority

to the Agricultural Marketing Service
(AMS).

[63 FR 26995, May 15, 1998]

409.404 List of parties excluded from
Federal procurement and non-
procurement programs.

The Department Debarring Officer is
USDA’s single point of contact with
GSA for debarment and suspension ac-
tions taken under this subpart. The de-
barring official for AMS shall notify
the Department Debarring Officer of
each debarment and suspension action
by promptly submitting a copy of the
debarment or suspension notice and
any later changes to the debarment or
suspension status. The Department De-
barring Officer will forward a copy of
each notice to GSA for inclusion in the
Government-wide list.

409.405 Effect of listing.
Compelling reasons are considered to

be present where failure to contract
with the debarred or suspended con-
tractor would seriously harm the agen-
cy’s programs and prevent accomplish-
ment of mission requirements. The
SPE is authorized to make the deter-
minations under FAR 9.405. Requests
for such determinations shall be sub-
mitted through the head of the con-
tracting activity (HCA) to the SPE.

409.405–1 Continuation of current con-
tracts.

The HCA is authorized to make the
determinations under FAR 9.405–1.

409.405–2 Restrictions on subcontract-
ing.

The HCA is authorized to approve
subcontracts with debarred or sus-
pended subcontractors under FAR
9.405–2.

409.406 Debarment.

409.406–3 Procedures.
(a) Investigation and referral. When a

contracting officer becomes aware of
possible irregularities or any informa-
tion which may be sufficient cause for
debarment, the case shall be imme-
diately referred through the HCA to
the debarring official. The case must
be accompanied by a complete state-
ment of the facts (including a copy of
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any criminal indictments, if applica-
ble) along with a recommendation for
action. Where the statement of facts
indicates the irregularities to be pos-
sible criminal offenses, or for any other
reason further investigation is consid-
ered necessary, the matter shall be re-
ferred to the HCA who should consult
with the Office of Inspector General to
determine if further investigation is
required prior to referring to the debar-
ring official.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of Inspector
General and Office of the General
Counsel, as appropriate, the debarring
official determines debarment is justi-
fied, the debarring official shall initi-
ate the proposed debarment in accord-
ance with FAR 9.406–3(c) and notify the
HCA of the action taken.

(c) Fact-finding proceeding. For ac-
tions listed under FAR 9.406–3(b)(2), the
contractor shall be given the oppor-
tunity to appear at an informal hear-
ing. The hearing should be held at a lo-
cation and time that is convenient to
the parties concerned, if at all possible.
The contractor and any specifically
named affiliates may be represented by
counsel or any duly authorized rep-
resentative. Witnesses may be called
by either party. The proceedings shall
be conducted expeditiously and in such
a manner that each party will have an
opportunity to present all information
considered pertinent to the proposed
debarment. The contractor shall be
provided a copy of a transcript of the
proceedings under the conditions estab-
lished in FAR 9.406–3(b)(2)(ii).

409.407 Suspension.

409.407–3 Procedures.
(a) Investigation and referral. When a

contracting officer becomes aware of
possible irregularities or any informa-
tion which may be sufficient cause for
suspension, the case shall be imme-
diately referred through the HCA to
the debarring official. The case must
be accompanied by a complete state-
ment of the facts along with a rec-
ommendation for action. Where the
statement of facts indicates the irreg-
ularities to be possible criminal of-
fenses, or for any other reason further

investigation is considered necessary,
the matter shall be referred to the HCA
who should consult with the Office of
Inspector General to determine if fur-
ther investigation is required prior to
referring it to the debarring official.

(b) Decision-making process. If, after
reviewing the recommendations and
consulting with the Office of Inspector
General and Office of the General
Counsel, as appropriate, the debarring
official determines suspension is justi-
fied, the debarring official shall initi-
ate the proposed suspension in accord-
ance with FAR 9.407–3(c) and notify the
HCA of the action taken.

(c) Fact-finding proceedings. For ac-
tions listed under FAR 9.407–3(b)(2), the
contractor shall be given the oppor-
tunity to appear at an informal hear-
ing, similar in nature to the hearing
for debarments as discussed in 409.406–
3(c).

409.470 Appeals.
A debarred or suspended contractor

may appeal the debarring official’s de-
cision by mailing or otherwise furnish-
ing a written notice within 90 days
from the date of the decision to the
U.S. Department of Agriculture Board
of Contract Appeals, Washington, DC
20250. A copy of the notice of appeal
shall be furnished to the debarring offi-
cer from whose decision the appeal is
taken. Appeals under subpart 409.4
shall be governed by the rules and pro-
cedures of the U.S. Department of Ag-
riculture Board of Contract Appeals set
forth in 7 CFR part 24.

Subpart 409.5—Organizational
and Consultant Conflicts of In-
terest

409.503 Waiver.
(a) The HCA, on a non-delegable

basis, is authorized to waive any gen-
eral rule or procedure in FAR 9.5 when
in the Government’s interest.

(b) Each request for waiver shall in-
clude:

(1) The general rule or procedure pro-
posed to be waived;

(2) An analysis of the potential con-
flict, including the benefits and det-
riments to the Government and pro-
spective contractors;
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(3) A discussion of why the conflict
cannot be avoided, neutralized, or miti-
gated; and

(4) Advice of counsel obtained under
FAR 9.504(b).

PART 410 [RESERVED]

PART 411—DESCRIBING AGENCY
NEEDS

Subpart 411.1—Selecting and Developing
Requirements Documents

Sec.
411.103 Market acceptance.
411.105 Purchase descriptions for service

contracts.
411.170 Brand name or equal.
411.171 Solicitation provisions and contract

clauses.

Subpart 411.2—Using and Maintaining
Requirements Documents

411.202 Maintenance of standardization doc-
uments.

Subpart 411.4—Delivery or Performance
Schedules

411.404 Contract clauses.

Subpart 411.6—Priorities and Allocations

411.600 Scope of subpart.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 411.1—Selecting and De-
veloping Requirements Docu-
ments

411.103 Market acceptance.

(a) The head of the contracting activ-
ity (HCA) may determine that offerors
must demonstrate, in accordance with
FAR 11.103(a), the market acceptability
of their items to be offered.

(b) The contracting officer shall
place a copy of this determination,
signed by the HCA, in the solicitation
file.

411.105 Purchase descriptions for
service contracts.

When contract personnel are to be
used, the requiring official shall record
on the requisition his or her deter-
mination whether harm to the Govern-
ment might occur should contractor
personnel fail to identify themselves as
non-Government officials.

411.170 Brand name or equal.
(a) A ‘‘brand name or equal’’ pur-

chase description shall include the fol-
lowing type of information:

(1) Identification of the item by ge-
neric description.

(2) Make, model number, catalog des-
ignation, or other description, and
identification of a commercial catalog
where it is listed.

(3) Name of manufacturer, producer,
or distributor of the item and complete
address.

(4) All salient characteristics of the
‘‘brand name or equal’’ product or
products which have been determined
by the requisitioner to be essential to
the Government’s minimum require-
ments.

(b) [Reserved]

411.171 Solicitation provisions and
contract clauses.

(a) Contracting officers shall insert
the provision at 452.211–70, Brand Name
or Equal, in solicitations, other than
those for construction, where ‘‘brand
name or equal’’ purchase descriptions
are used.

(b) Contracting officers shall insert
the clause at 452.211–71, Equal Products
Offered, in solicitations, other than
those for construction, where the pro-
vision at 452.211–70 is included.

(c) Contracting officers shall insert
the clause at 452.211–72, Statement of
Work/Specifications, when the descrip-
tion (statement of work) or specifica-
tion(s) is included in Section J of the
solicitation.

(d) Contracting officers shall insert
the clause at 452.211–73, Attachment to
Statement of Work/Specifications,
when there are attachments to the de-
scription (statement of work) or speci-
fications.

[63 FR 26995, May 15, 1998]
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Subpart 411.2—Using and Main-
taining Requirements Docu-
ments

411.202 Maintenance of standardiza-
tion documents.

Recommendations for changes to
standardization documents are to be
submitted through the Senior Procure-
ment Executive, who will coordinate
the submission of these recommenda-
tions to the cognizant preparing activ-
ity.

Subpart 411.4—Delivery or
Performance Schedules

411.404 Contract clauses.

(a) The contracting officer shall in-
sert the clause at 452.211–74, Period of
Performance, when it is necessary to
specify a period of performance, begin-
ning on the date of award, date of re-
ceipt of notice of award, or a specified
date.

(b) The contracting officer shall in-
sert the clause at 452.211–75, Effective
Period of the Contract, when it is nec-
essary to specify the effective period of
the contract.

[63 FR 26995, May 15, 1998]

Subpart 411.6—Priorities and
Allocations

411.600 Scope of subpart.
The Defense Priorities and Alloca-

tion System (DPAS) excludes USDA
activities (see 15 CFR 700.18(b)). USDA
Contracting Officers are not authorized
to place rated orders under DPAS.

PART 412—ACQUISITION OF
COMMERCIAL ITEMS

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 412.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial Items

412.302 Tailoring of provisions and
clauses for the acquisition of com-
mercial items.

The head of the contracting activity
is authorized to approve waivers in ac-
cordance with FAR 12.302(c). The ap-
proved waiver may be either for an in-
dividual contract or for a class of con-
tracts for the specific item. The ap-
proved waiver and supporting docu-
mentation shall be incorporated into
the contract file.

[61 FR 53646, Oct. 15, 1996]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 413—SIMPLIFIED
ACQUISITION PROCEDURES

Subpart 413.1—General

Sec.
413.103 Policy.

Subpart 413.4—Imprest Fund

413.401 General.

Subpart 413.5—Purchase Orders

413.505 Purchase order and related forms.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 413.1—General

413.103 Policy.

USDA policy and procedures on use
of the Governmentwide commercial
purchase card are established in De-
partmental Regulation Series 5000.

Subpart 413.4—Imprest Fund

413.401 General.

Departmental Regulation 2000 series
sets policies and guidelines for the use
of imprest funds within USDA. Depart-
mental Regulation 5000 series estab-
lishes policies and procedures for the
use of the Third Party Draft System in
USDA.

Subpart 413.5—Purchase Orders

413.505 Purchase order and related
forms.

(a) Form AD–838, Purchase Order, is
prescribed for use by USDA in lieu of
Optional Forms 347 and 348.

(b) The Standard Form 44 (and the
previously prescribed USDA Form AD–
744) is not authorized for use within
USDA.

PART 414—SEALED BIDDING

Subpart 414.2—Solicitation of Bids

Sec.
414.201 Preparation of invitations for bids.
414.201–6 Solicitation provision.

Subpart 414.4—Opening of Bids and
Award of Contract

414.404 Rejection of bids.
414.404–1 Cancellation of invitations after

opening.
414.407 Mistakes in bids.
414.407–3 Other mistakes disclosed before

award.
414.407–4 Mistakes after award.
414.409 Information to bidders.
414.409–2 Award of classified contracts.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 414.2—Solicitation of Bids

414.201 Preparation of invitations for
bids.

414.201–6 Solicitation provision.

The contracting officer shall insert
the provision 452.214–70, Award by Lot,
when multiple items are segregated
into clearly identifiable lots and the
contracting officer wants to reserve
the right to award by item within a
lot, if award in that manner would be
advantageous to the Government.

Subpart 414.4—Opening of Bids
and Award of Contract

414.404 Rejection of bids.

414.404–1 Cancellation of invitations
after opening.

An acquisition official at a level
above the contracting officer is author-
ized to make the determinations under
FAR 14.404–1(c) and (e)(1).
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414.407 Mistakes in bids.

414.407–3 Other mistakes disclosed be-
fore award.

The authority to make the deter-
minations under FAR 14.407–3(a), (b),
and (d) is delegated, without power of
redelegation, to the head of the con-
tracting activity. The authority to
make the determination under FAR
14.407–3(c) is delegated to the contract-
ing officer. Each determination pursu-
ant to FAR 14.407–3 shall have the con-
currence of the Office of the General
Counsel (OGC).

414.407–4 Mistakes after award.
If a mistake in bid is disclosed after

award, the contracting officer shall
make a final determination in accord-
ance with the provisions of FAR 14.407–
4 (b) and (c) and shall coordinate each
proposed determination with OGC.
Such coordination shall, at a mini-
mum, consist of the contracting officer
providing the proposed determination
and the case file to OGC for comment.

414.409 Information to bidders.

414.409–2 Award of classified con-
tracts.

Disposition of classified information
shall be in accordance with Depart-
mental Regulation and Manual (3400
Series) and in accordance with direc-
tion issued by the USDA Security Offi-
cer, Policy Analysis and Coordination
Center—Human Resources Manage-
ment.

PART 415—CONTRACTING BY
NEGOTIATION

Subpart 415.1—General Requirements for
Negotiation

Sec.
415.103 Converting from sealed bidding to

negotiation procedures.

Subpart 415.4—Solicitation and Receipt of
Proposals and Quotations

415.406 Preparing requests for proposals
(RFP’s) and requests for quotations
(RFQ’s).

415.406–1 Uniform contract format.
415.407 Solicitation provisions.
415.408 Issuing solicitations.
415.411 Receipt of proposals and quotations.

415.413 Disclosure and use of information
before award.

415.413–2 Alternate II.

Subpart 415.5—Unsolicited Proposals

415.504 Advance guidance.
415.506 Agency procedures.

Subpart 415.6—Source Selection

415.607 Disclosure of mistakes before award.
415.608 Proposal evaluation.
415.612 Formal source selection.

Subpart 415.9—Profit

415.902 Policy.

Subpart 415.10—Preaward, Award, and
Postaward Notifications, Protests and
Mistakes

415.1070 Post-award conference.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 415.1—General
Requirements for Negotiation

415.103 Converting from sealed bid-
ding to negotiation procedures.

An acquisition official at a level
above the contracting officer is author-
ized to make the determination to per-
mit the use of negotiation to complete
an acquisition following the cancella-
tion of an invitation for bids.

Subpart 415.4—Solicitation and
Receipt of Proposals and
Quotations

415.406 Preparing requests for propos-
als (RFP’s) and requests for
quotations (RFQ’s).

415.406–1 Uniform contract format.
The Senior Procurement Executive is

authorized to exempt contracts from
the uniform contract format.

415.407 Solicitation provisions.
(a) The provision at 452.215–71, In-

structions for the Preparation of Tech-
nical and Business Proposals, may be
used when offerors will be required to
submit technical and business propos-
als. Contracting officers should tailor
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the clause to reflect the degree of in-
formation required for the specific ac-
quisition.

(b) The contracting officer shall in-
sert the provision at 452.215–72, Amend-
ments to Proposals, in solicitations
which require the submittal of lengthy,
complex technical proposals.

415.408 Issuing solicitations.
Departmental Regulation and Man-

ual (Series 3400), establishes policy and
procedures regarding classification, de-
classification and safeguarding of clas-
sified information.

415.411 Receipt of proposals and
quotations.

Departmental Regulation and Man-
ual (Series 3400), contains guidance on
classification, declassification and
safeguarding of classified information.

415.413 Disclosure and use of informa-
tion before award.

Contracting officers shall use the Al-
ternate II procedures in FAR 15.413–2
and subsection 415.413–2 when releasing
proposals outside the Government for
evaluation purposes.

415.413–2 Alternate II.
(a) The head of the contracting activ-

ity (HCA) is authorized to approve the
release of proposals outside the Gov-
ernment for evaluation purposes. Each
such decision shall be supported by a
written justification that shows in suf-
ficient detail the special needs or cir-
cumstances requiring the services of
individuals outside the Government.

(b) During the preaward period, only
the contracting officer, the chief of the
contracting office, or others specifi-
cally authorized by either of them may
communicate technical or other infor-
mation to, or conduct discussions with,
offerors. Information shall not be fur-
nished to an offeror if, alone or to-
gether with other information, it may
afford the offeror an advantage over
other offerors. However, general infor-
mation that is not prejudicial to other
offerors may be furnished.

(c) Agency personnel and non-Gov-
ernment evaluators having authorized
access to information contained in pro-
posals shall disclose neither the num-
ber of offerors nor their identity to the

public or to anyone in Government ex-
cept as authorized in accordance with
FAR 3.104 (See also FAR 5.403).

(d) The contracting officer shall ob-
tain the following written agreement
from the non-Government evaluator
prior to the release of any proposal to
that evaluator.

‘‘AGREEMENT GOVERNING THE USE AND
DISCLOSURE OF PROPOSALS’’

RFP# llllllllllllllllllll
Offeror lllllllllllllllllll

1. To the best of my knowledge and belief,
no conflict of interest exists that may dimin-
ish my capacity to perform an impartial and
objective review of the offeror’s proposal, or
may otherwise result in a biased opinion or
an unfair advantage. If a potential conflict of
interest arises or if I identify such a conflict,
I agree to notify the Government promptly
concerning the potential conflict. In deter-
mining whether any potential conflict of in-
terest exists, I agree to review whether me
or my employer’s relationships with other
persons or entities, including, but not lim-
ited to, ownership of stocks, bonds, other
outstanding financial interests or commit-
ments, employment arrangements (past,
present, or under consideration), and, to the
extent known by me, all financial interests
and employment arrangements of my spouse,
minor children, and other members of my
immediate household, may place me in a po-
sition of conflict, real or apparent, with the
evaluation proceedings.

2. I agree to use proposal information only
for evaluation purposes. I understand that
any authorized restriction on disclosure
placed upon the proposal by the prospective
contractor or subcontractor or by the Gov-
ernment shall be applied to any reproduction
or abstracted information of the proposal. I
agree to use my best effort to safeguard such
information physically, and not to disclose
the contents of, or release any information
relating to, the proposal(s) to anyone outside
of the Source Evaluation Board or other
panel assembled for this acquisition, the
Contracting Officer, or other individuals des-
ignated by the Contracting Officer.

3. I agree to return to the Government all
copies of proposals, as well as any abstracts,
upon completion of the evaluation.
llllllllllllllllllllllll
(Name and Organization)
llllllllllllllllllllllll
(Date)

(End of provision)

(e) The release of a proposal outside
the Government for evaluation does
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not constitute the release of informa-
tion for purposes of the Freedom of In-
formation Act (5 U.S.C. 552).

(f) The contracting officer shall at-
tach a cover page bearing the GOV-
ERNMENT NOTICE FOR HANDLING
PROPOSALS, as set forth in FAR
15.413–2(e), to each proposal upon re-
ceipt. The last sentence of the notice
shall cite 48 CFR 415.413 as the agency
implementing regulation.

Subpart 415.5—Unsolicited
Proposals

415.504 Advance guidance.

HCA’s are responsible for establish-
ing procedures to ensure compliance
with the requirements of FAR 15.504.

415.506 Agency procedures.

HCA’s are responsible for establish-
ing the procedures for control of unso-
licited proposals required by FAR
15.506(a) and for identifying the contact
points as required by FAR 15.506(b).

Subpart 415.6—Source Selection

415.607 Disclosure of mistakes before
award.

The HCA with the concurrence of the
Office of the General Counsel is author-
ized to make the determination per-
mitting proposal correction as required
by FAR 15.607(c)(3).

415.608 Proposal evaluation.

An acquisition official above the
level of the contracting officer is au-
thorized to make the determination to
reject all proposals under the cir-
cumstances listed in FAR 15.608(b).

415.612 Formal source selection.
The HCA shall determine when a for-

mal source selection process will be
used and establish procedures for im-
plementing the requirements of FAR
15.612.

Subpart 415.9—Profit

415.902 Policy.
(a)(1) USDA will use a structured ap-

proach to determine the profit or fee
prenegotiation objective in acquisition

actions when price negotiation is based
on cost analysis.

(2) The following types of acquisi-
tions are exempt from the require-
ments of the structured approach, but
the contracting officer shall comply
with FAR 15.905–1 when analyzing prof-
it for these contracts or actions:

(i) Architect-engineer contracts;
(ii) Construction contracts;
(iii) Contracts primarily requiring

delivery of material supplied by sub-
contractors;

(iv) Termination settlements; and
(v) Cost-plus-award-fee contracts;
(b) Unless otherwise restricted by

contracting activity procedures, the
Contracting Officer may use another
Federal agency’s structured approach
if that approach has been formalized
and is maintained as part of that Agen-
cy’s acquisition regulations (i.e., in-
cluded in that Agency’s assigned chap-
ter of Title 48 of the Code of Federal
Regulations).

(c) The HCA is responsible for estab-
lishing procedures to ensure compli-
ance with this subpart.

Subpart 415.10—Preaward,
Award, and Postaward Notifi-
cations, Protests and Mistakes

415.1070 Post-award Conference.

If a postaward conference is nec-
essary, the contracting officer shall in-
sert clause 452.215–73, Post-Award Con-
ference.

PART 416—TYPES OF CONTRACTS

Sec.
416.000 Scope of part.

Subpart 416.2—Fixed-Price Contracts

416.203 Fixed-price contracts with economic
price adjustment.

416.203–4 Contract clauses.

Subpart 416.4—Incentive Contracts

416.405 Cost-reimbursement incentive con-
tracts.

416.405–2 Cost-plus-award-fee contracts.
416.406 Contract clauses.
416.470 Solicitation provision.
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Subpart 416.5—Indefinite-Delivery
Contracts

416.505 Ordering.
416.506 Solicitation provision and contract

clauses.

Subpart 416.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

416.603 Letter contracts.
416.603–2 Application.
416.603–4 Contract clauses.
416.670 Contract clauses.

Subpart 416.7—Agreements

416.702 Basic agreements.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

416.000 Scope of part.
Heads of contracting activities

(HCA’s) are authorized to establish
written procedures allowing the use of
any contract type described in FAR
part 16 for acquisitions made under
simplified acquisition procedures in
FAR part 13.

Subpart 416.2—Fixed-Price
Contracts

416.203 Fixed-price contracts with
economic price adjustment.

416.203–4 Contract clauses.
An economic price adjustment clause

based on cost indexes of labor or mate-
rial may be used under the conditions
listed in FAR 16.203–4(d) after approval
by the HCA and consultation with the
Office of the General Counsel.

Subpart 416.4—Incentive
Contracts

416.405 Cost-reimbursement incentive
contracts.

416.405–2 Cost-plus-award-fee con-
tracts.

The HCA may designate an acquisi-
tion official other than the contracting
officer as the fee determination official
(FDO) to make the final determination
of the award fee. The designated offi-
cial must have warranted contracting
authority at the same level as the con-

tracting officer or higher, and shall not
have participated in preparing the con-
tractor performance evaluation. If the
HCA does not designate an FDO, the
chief of the contracting office shall act
as the FDO.

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26995, May 15, 1998.]

416.406 Contract clauses.

The contracting officer shall insert a
clause substantially the same as the
clause at 452.216–70, Award Fee, in so-
licitations and contracts which con-
template the award of cost-plus-award-
fee contracts.

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26995, May 15, 1998.]

416.470 Solicitation provision.

The contracting officer shall insert
the provision at 452.216–71, Base Fee
and Award Fee Proposal, in solicita-
tions which contemplate the award of a
cost-plus-award-fee contract.

Subpart 416.5—Indefinite-Delivery
Contracts

416.505 Ordering.

(a) The Chief, Procurement Policy
Division, Procurement and Property
Management, Policy Analysis and Co-
ordination Center, has been designated
as the Departmental Task Order Om-
budsman.

(b) The Departmental Task Order
Ombudsman shall designate a task
order ombudsman for each contracting
activity. Contracting activity ombuds-
men shall review and resolve com-
plaints from contractors concerning
task or delivery orders placed by the
contracting activity.

(c) Any contractor who is not satis-
fied with the resolution of a complaint
by a contracting activity ombudsman
may request the Departmental Task
Order Ombudsman to review the com-
plaint.

416.506 Solicitation provision and con-
tract clauses.

(a) The contracting officer shall in-
sert a provision substantially the same
as the provision at 452.216–72, Evalua-
tion Quantities-Indefinite-Delivery
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Contract, in solicitations which con-
template the award of indefinite-quan-
tity or requirements contracts to es-
tablish the basis on which offers will be
evaluated.

(b) The contracting officer shall in-
sert the clause at 452.216–73, Minimum
and Maximum Contract Amounts, in
indefinite-delivery, indefinite-quantity
contracts when the clause at FAR
52.216–18 is used.

Subpart 416.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

416.603 Letter contracts.

416.603–2 Application.
The HCA is authorized to extend the

period for defining a letter contract re-
quired by FAR 16.603–2(c) in extreme
cases where it is determined in writing
that such action is in the best interest
of the Government.

416.603–4 Contract clauses.
The contracting officer shall insert

the clause at 452.216–75, Letter Con-
tract, in a definitive contract supersed-
ing a letter contract.

416.670 Contract clauses.
The contracting officer shall limit

the Government’s obligation under a

time-and-materials or labor-hour con-
tract by inserting the clause at 452.216–
74, Ceiling Price.

Subpart 416.7—Agreements

416.702 Basic agreements.

Promptly after execution by the Gov-
ernment, the HCA shall furnish to the
Senior Procurement Executive a copy
of each basic agreement negotiated
with contractors in accordance with
FAR 16.702.

PART 417—SPECIAL CONTRACTING
METHODS

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 417.2—Options

417.204 Contracts.

The head of the contracting activity
is authorized to approve contracts
which exceed the 5 year limitation in
FAR 17.204(e).

[61 FR 53646, Oct. 15, 1996]

PART 418 [RESERVED]
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 419—SMALL BUSINESS
PROGRAMS

Subpart 419.2—Policies

Sec.
419.201 General policy.
419.201–70 Office of Small and Disadvan-

taged Business Utilization (OSDBU).
419.201–71 Small business coordinators.
419.201–73 Reports.

Subpart 419.5—Set-Asides for Small
Business

419.508 Solicitation provisions.

Subpart 419.6—Certificates of Com-
petency and Determinations of Eligi-
bility

419.602 Procedures.
419.602–1 Referral.
419.602–3 Resolving differences between the

agency and the Small Business Adminis-
tration.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 419.2—Policies
419.201 General policy.

It is the policy of USDA to provide a
fair portion of its contracting and sub-
contracting opportunities to small, dis-
advantaged, minority, and women-
owned businesses.

419.201–70 Office of Small and Dis-
advantaged Business Utilization
(OSDBU).

The Office of Small and Disadvan-
taged Business Utilization (OSDBU) de-
velops rules, policy, procedures and
guidelines for the effective administra-
tion of USDA’s small and disadvan-
taged business procurement preference
program to include minority and
women-owned business.

419.201–71 Small business coordina-
tors.

The head of the contracting activity
(HCA) or a representative of the HCA
shall designate in writing a small busi-
ness coordinator in each contracting
office. Supervisors of small business

coordinators are encouraged to provide
sufficient time for the coordinators to
carry out their small business program
duties. Coordinators’ duties shall in-
clude, but not be limited to, the follow-
ing:

(a) Review each proposed acquisition
expected to exceed the simplified ac-
quisition threshold prior to its solicita-
tion. The coordinator shall:

(1) Recommend section 8(a) action
and identify potential contractors, or

(2) Identify available minority and
women-owned businesses to be solicited
by competitive procedures. Coordina-
tors shall document the contract file
with recommendations made and ac-
tions taken.

(b) Participate in goal-setting proce-
dures and planning activities and es-
tablish aggressive minority and
women-owned business goals based on
the annual review of advance acquisi-
tion plans.

(c) Participate in the review of those
contracts which require the successful
offeror to submit written plans for the
utilization of small and small dis-
advantaged businesses as subcontrac-
tors.

(d) Ensure that purchases exceeding
$2,500 and not exceeding the simplified
acquisition threshold are reserved ex-
clusively for small businesses, includ-
ing minority and women-owned busi-
nesses. This policy shall be imple-
mented unless the contracting officer
is unable to obtain offers from two or
more small business concerns that are
competitive with market prices and in
terms of quality and delivery of the
goods or services being purchased.

(e) Maintain comprehensive source
listings of small businesses.

(f) Upon written request, provide
small, minority and women-owned
businesses the bidders mailing lists of
individuals receiving solicitations
which will contain the subcontracting
clause entitled ‘‘Utilization of Small
Business Concerns and Small Disadvan-
taged Business Concerns.’’ These lists
may be limited to those supplies or
services of major interest to the re-
questing firms.
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(g) Develop a program of contacts
with local, small, minority, and
women-owned trade, business, and pro-
fessional associations and organiza-
tions and Indian tribal councils to ap-
prise them of USDA’s program needs
and recurring contract requirements.

(h) Periodically meet with program
managers to discuss requirements of
the small business preference program,
explore the feasibility of breaking
large complex requirements into small-
er lots suitable for participation by
small firms, and encourage program
managers to meet with these firms so
that their capabilities can be dem-
onstrated.

(i) Establish internal operating pro-
cedures which implement the require-
ments of the regulations as set forth in
this part 419. Compile data and prepare
all reports pertaining to the small, mi-
nority and women-owned business ac-
tivities. Ensure that these reports are
accurate, complete and up-to-date.

(j) Assist and counsel small business
firms and especially those found to be
nonresponsive or nonresponsible to
help qualify them for future awards.

(k) Review proposed large contract
requirements to determine the poten-
tial for breaking out components suit-
able for purchase from small business
firms.

(l) Ensure that the SBA Resident
Procurement Center Representative
(PCR) is provided an opportunity and
reasonable time to review any solicita-
tion that meets the dollar threshold for
small business and small disadvantaged
business subcontracting plans.

419.201–73 Reports.
(a) The Director, OSDBU, shall be re-

sponsible for submitting reports con-
cerning USDA’s progress and achieve-
ments in the procurement preference
program.

(b) The following dates must be ad-
hered to in regard to the reporting of
subcontract award data.

SF–294 Reports
Frequency: Twice a Year.
Cut-off date (Reporting Period Ending):

March 31.
Date Due at Contracting Activity: April 30.
Cut-off date (Reporting Period Ending):

September 30.
Date Due at Contracting Activity: October

30.

SF–295 Reports
Frequency: Once a Year.
Cut-off date (12 Month-Period Ending):

September 30.
Date Due at OSDBU: October 30.

[61 FR 53646, Oct. 15, 1996, as amended at 63
FR 26995, May 15, 1998]

Subpart 419.5—Set-Asides for
Small Business

419.508 Solicitation provisions.

The contracting officer shall insert
the provision at 452.219–70, Size Stand-
ard and SIC Code Information, in so-
licitations that are set aside for small
businesses.

Subpart 419.6—Certificates of
Competency and Determina-
tions of Eligibility

419.602 Procedures.

419.602–1 Referral.

Contracting officers shall refer deter-
minations of non-responsibility regard-
ing small businesses directly to the
SBA Regional Office servicing the loca-
tion where the contractor’s office
(home) is located.

419.602–3 Resolving differences be-
tween the agency and the Small
Business Administration.

The HCA is authorized to appeal the
issuance of a COC to SBA Headquarters
as provided by FAR 19.602–3(a).

[63 FR 26995, May 15, 1998]

PARTS 420–421 [RESERVED]

PART 422—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 422.1—Basic Labor Policies

Sec.
422.103 Overtime.
422.103–4 Approvals.

Subpart 422.3—Contract Work Hours and
Safety Standards Act

422.302 Liquidated damages and overtime
pay.
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Subpart 422.4—Labor Standards for
Contracts Involving Construction

422.404 Davis-Bacon Act wage determina-
tions.

422.404–6 Modifications of wage determina-
tions.

422.406 Administration and enforcement.
422.406–8 Investigations.

Subpart 422.6—Walsh-Healey Public
Contracts Act

422.604 Exemptions.
422.604–2 Regulatory exemptions.
422.608 [Reserved]

Subpart 422.8—Equal Employment
Opportunity

422.803 Responsibilities.
422.804 Affirmative action programs.
422.804–2 Construction.
422.807 Exemptions.

Subpart 422.13—Special Disabled and
Vietnam Era Veterans

422.1303 Waivers.
422.1306 Complaint procedures.

Subpart 422.14—Employment of the
Handicapped

422.1403 Waivers.
422.1406 Complaint procedures.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 422.1—Basic Labor
Policies

422.103 Overtime.

422.103–4 Approvals.
Requests for the use of overtime

shall be approved by an acquisition of-
ficial at a level above the contracting
officer in accordance with the proce-
dures in FAR 22.103–4 (a) and (b).

Subpart 422.3—Contract Work
Hours and Safety Standards Act

422.302 Liquidated damages and over-
time pay.

Heads of contracting activities
(HCA’s) are authorized to review deter-
minations of liquidated damages due
under section 104(c) of the Contract
Work Hours and Safety Standards Act,

and to take remedial action, if appro-
priate, in accordance with FAR
22.302(c). Contractors or subcontractors
may request review of administrative
determinations of liquidated damages
by written notice to the contracting of-
ficer. The contracting officer shall
promptly forward appeals of liquidated
damages determinations to the HCA.

Subpart 422.4—Labor Standards
for Contracts Involving Con-
struction

422.404 Davis-Bacon Act wage deter-
minations.

422.404–6 Modifications of wage deter-
minations.

HCA’s are authorized to request ex-
tension of the 90 day period for award
after bid opening as provided in FAR
22.404–6(b)(6).

422.406 Administration and enforce-
ment.

422.406.8 Investigations.
Reports of violations shall be for-

warded to the HCA, who shall process
such reports in accordance with FAR
22.406–8(d).

Subpart 422.6—Walsh-Healey
Public Contracts Act

422.604 Exemptions.

422.604–2 Regulatory exemptions.
The Assistant Secretary for Adminis-

tration can request the Secretary of
labor to exempt contracts from the
Walsh-Healey Public Contracts Act
pursuant to FAR 22.604–2(c). A written
finding justifying the request for ex-
emption shall be prepared for the As-
sistant Secretary’s signature and sub-
mitted by the HCA to the Senior Pro-
curement Executive (SPE) for referral
to the Assistant Secretary.

422.608 [Reserved]

Subpart 422.8—Equal Employment
Opportunity

422.803 Responsibilities.
The contracting office shall submit

questions involving the applicability of
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Executive Order 11246 and FAR subpart
22.8 through the HCA to the SPE for
resolution.

422.804 Affirmative action programs.

422.804–2 Construction.

The HCA shall ensure that each con-
tracting office, awarding nonexempt
construction contracts, maintains a
current listing of covered geographical
areas subject to affirmative action re-
quirements specifying goals for minori-
ties and women in covered construc-
tion trades.

422.807 Exemptions.

(a) The Assistant Secretary for Ad-
ministration is authorized to make the
determination in FAR 22.807(a)(1) that
a contract is essential to the national
security.

(b) The contracting officer shall sub-
mit requests for exemptions under FAR
22.807(a)(1), (a)(2), and (b)(5) through
the HCA to the SPE for determination
by the Assistant Secretary of Adminis-
tration or referral to the Director, Of-
fice of Federal Contract Compliance
Programs (OFCCP), as appropriate.

Subpart 422.13—Special Disabled
and Vietnam Era Veterans

422.1303 Waivers.

(a) The Assistant Secretary for Ad-
ministration is authorized to make the
waiver determinations under FAR
22.1303(a) and FAR 22.1303(b) with con-
currence of the Director, OFCCP.

(b) The contracting office shall sub-
mit requests for waivers through the
HCA to the SPE for determination by
the Assistant Secretary for Adminis-
tration.

422.1306 Complaint procedures.

The contracting officer shall forward
complaints received about the adminis-
tration of the Vietnam Era Veterans
Readjustment Assistance Act directly
to the Department of Labor (DoL) as
prescribed in FAR 22.1306.

Subpart 422.14—Employment of
the Handicapped

422.1403 Waivers.
(a) The Assistant Secretary for Ad-

ministration is authorized to make the
waiver determinations under FAR
22.1403(a) and (b) with concurrence of
the Director, OFCCP.

(b) The contracting officer shall sub-
mit requests for waivers through the
HCA to the SPE for determination by
the Assistant Secretary for Adminis-
tration.

422.1406 Complaint procedures.
The contracting officer shall forward

complaints received about the adminis-
tration of Section 503 of the Rehabili-
tation Act of 1973, as amended, directly
to the OFCCP as prescribed in FAR
22.1406.

PART 423—ENVIRONMENT, CON-
SERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE WORK-
PLACE

Subpart 423.1—Pollution Control and Clean
Air and Water

Sec.
423.101 Applicability.
423.103 Policy.
423.104 Exemptions.
423.106 Delaying award.
423.107 Compliance responsibilities.

Subpart 423.2—Energy Conservation

423.203 Policy.

Subpart 423.4—Use of Recovered Materials

423.400 Scope of subpart.
423.402 Definitions.
423.404 Procedures.
423.404–70 Acquisition, Recycling, and Waste

Prevention Program (AR&WPP).

Subpart 423.5—Drug-Free Workplace

423.506 Suspension of payments, termi-
nation of contract, and debarment and
suspension actions.

Subpart 423.6—Notice of Radioactive
Material

423.601 Requirements.
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Subpart 423.7—Contracting for Environ-
mentally Preferable and Energy-Effi-
cient Products and Services

423.704 Policy.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 423.1—Pollution Control
and Clean Air and Water

423.101 Applicability.

In addition to the requirement in
FAR 23.101, this subpart applies to in-
definite-delivery contracts, other than
those for commercial items, when the
contracting officer estimates that the
contract will exceed $100.000.

423.103 Policy.

The head of the contracting activity
(HCA) shall establish a system of in-
structions to make available to each
contracting officer the EPA List of Vio-
lating Facilities and to ensure the con-
tracting officer reviews the list prior to
each proposed award.

423.104 Exemptions.

(a) The Assistant Secretary for Ad-
ministration is authorized to grant an
exemption described in FAR 23.104.

(b) The Senior Procurement Execu-
tive (SPE) is authorized to consult
with the EPA Administrator regarding
a proposed class exemption.

423.106 Delaying award.

Prior to notifying EPA, the contract-
ing officer shall advise the SPE of the
need to award before the requested
time period expires.

423.107 Compliance responsibilities.

The HCA is authorized to notify the
Administrator of EPA of known or sus-
pected noncompliance with clean air or
water standards in facilities used in
performing nonexempt contracts. A
copy of the notification is to be pro-
vided to the SPE.

Subpart 423.2—Energy
Conservation

423.203 Policy.

In the acquisition of products and
services, USDA will give preference to
those that are more energy-efficient.

Subpart 423.4—Use of Recovered
Materials

423.400 Scope of subpart.

This subpart implements and supple-
ments FAR policies and procedures for
acquiring products and services when
preference is given to offers of products
containing recovered materials. This
subpart further supplements FAR sub-
part 23.4 by providing guidance for re-
cycling and waste prevention programs
in accordance with Executive Order
12873 and 42 U.S.C. 6962.

423.402 Definitions.

Mission areas are USDA organiza-
tional elements headed by an Undersec-
retary or an Assistant Secretary.

USDA Acquisition, Recycling, and
Waste Prevention Program, issued by the
USDA Environmental Executive, pro-
vides implementing guidance for De-
partmental affirmative procurement,
recycling, and waste reduction.

The USDA Environmental Executive is
the Deputy Assistant Secretary for Ad-
ministration.

423.404 Procedures.

(a) The dollar thresholds described in
FAR 23.404(a) apply to USDA as a
whole.

(b) EPA designated items. The officials
identified as Acquisition, Recycling,
and Waste Prevention Program
(AR&WPP) Coordinators are author-
ized to approve determinations to buy
EPA designated items which do not
meet EPA or USDA minimum recov-
ered material content standards.

(c) Agency designated items. The USDA
Environmental Executive may, with-
out further publication in this chapter,
designate items or classes of items con-
taining recovered material to be ac-
quired under the procedures in FAR
23.4 and this subpart.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00252 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



257

Department of Agriculture 423.506

423.404–70 Acquisition, Recycling, and
Waste Prevention Program
(AR&WPP).

(a) Applicability. The AR&WPP ap-
plies to all USDA organizations; i.e.,
USDA mission areas, USDA corpora-
tions (as described in 31 U.S.C. 9101),
and USDA staff offices not included
within a mission area.

(b) Authority. The AR&WPP has been
established to comply with the require-
ments of Executive Order 12873 to co-
ordinate all environmental programs in
the areas of procurement and acquisi-
tion, standards and specification re-
view, facilities management, waste
prevention and recycling, and logistics.

(c) Responsibilities. (1) Each USDA or-
ganization will identify one or more
AR&WPP Coordinators in writing to
represent the mission area, serve on
the Council of Coordinators, and work
in conjunction with the USDA Envi-
ronmental Executive.

(2) Each USDA organization periodi-
cally will conduct an audit (survey or
inventory) of the waste stream gen-
erated by the organization. The goals
of the audit are:

(i) To identify and measure the ele-
ments of waste generated in its oper-
ations;

(ii) To identify processes, equipment,
techniques, or materials which gen-
erate waste in energy or materials;

(iii) To identify actions which can be
taken to reduce and to recycle or re-
cover the wastes generated; and

(iv) To assign time frames to accom-
plish those actions.

(3) Each USDA organization will im-
plement an avoidance or recovery or
recycling program based on the results
of the waste stream audit.

(4) Each USDA organization will im-
plement a plan to install on-going
waste prevention techniques.

(5) Each USDA organization will en-
sure that responsibility for prepara-
tion, implementation, and monitoring
of its affirmative procurement program
is shared between program personnel
and procurement personnel.

(6) Each USDA organization will es-
tablish measurable goals by which the
effectiveness of its participation in
AR&WPP can be assessed on an annual
basis.

(7) Each USDA organization will
sponsor annual awards to recognize the
most innovative environmental pro-
gram of the year.

(d) Acquisition and administration. (1)
Each USDA organization will annually
review its product descriptions to en-
hance the use of recovered materials
and environmentally preferable prod-
ucts and services by eliminating from
the product description:

(i) Any exclusion of recovered mate-
rials, and

(ii) Any requirement that items be
manufactured from virgin materials.

(2) Each USDA organization will cre-
ate a promotion program to internally
and externally promote its desire to
buy recycled products.

(3) Each USDA organization will im-
plement the USDA electronic acquisi-
tion system to reduce waste by elimi-
nating unnecessary paper transactions
and to foster accurate data collection
and reporting of acquisitions.

(4) Each USDA organization will es-
tablish an affirmative procurement
program specifically for the needs and
requirements of its own organization,
to maximize environmental benefits,
consistent with price, performance, and
availability considerations.

(5) Each USDA organization will en-
sure that the on-going inspection and
production surveillance systems in
place will monitor the production or
the testing of goods and services to
verify the recovered material contents
reported.

(6) Each USDA organization will
include

(i) Requirements in contracts for
contractor operation of Government-
owned or leased facilities to provide for
waste prevention activities and the re-
cycling of materials and

(ii) Environmental and recycling fac-
tors in the selection process for the ac-
quisition and management of real prop-
erty.

Subpart 423.5—Drug-Free
Workplace

423.506 Suspension of payments, ter-
mination of contract, and debar-
ment and suspension actions.

(a) The contracting officer may rec-
ommend waiver of the determination
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to suspend payments, to terminate a
contract, or to debar or to suspend a
contractor.

(b) The recommendation shall be sub-
mitted through the HCA to the SPE
and shall include a full description of
the disruption of USDA operations
should the determination not be
waived.

(c) The SPE will submit the request
for a waiver to the Secretary with a
recommendation for action.

Subpart 423.6—Notice of
Radioactive Material

423.601 Requirements.
The HCA shall establish a system of

instructions to identify the installa-
tion/facility radiation protection offi-
cer.

Subpart 423.7—Contracting for En-
vironmentally Preferable and
Energy-Efficient Products and
Services

423.704 Policy.
In its acquisitions, USDA will give

preference to environmentally pref-
erable and energy-efficient products
and services.

PART 424—PROTECTION OF PRI-
VACY AND FREEDOM OF
INFORMATION

Subpart 424.1—Protection of Individual
Privacy

Sec.
424.103 Procedures.
424.104 Contract clauses.

Subpart 424.2—Freedom of Information Act

424.203 Policy.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 424.1—Protection of
Individual Privacy

424.103 Procedures.
USDA regulations implementing the

Privacy Act are found in 7 CFR, sub-

title A, part 1, subpart G. Contracting
officers shall follow these regulations
when responding to requests for infor-
mation or awarding contracts that will
involve the design, development, or op-
eration of a system of records on indi-
viduals to accomplish agency func-
tions.

424.104 Contract clauses.
When applicable, the contracting of-

ficer shall insert the clause at 452.224–
70, Confidentiality of Information, in
contracts involving confidential infor-
mation.

Subpart 424.2—Freedom of
Information Act

424.203 Policy.
USDA regulations implementing the

Freedom of Information Act are found
in 7 CFR, subtitle A, part 1, subpart A.
Contracting officers shall follow these
regulations when responding to re-
quests for information or awarding
contracts that will involve the design,
development, or operation of a system
of records on individuals to accomplish
agency functions.

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26995, May 15, 1998.]

PART 425—FOREIGN ACQUISITION

Subpart 425.1—Buy American Act—
Supplies

Sec.
425.102 Policy.
425.105 Evaluating offers.
425.108 Expected articles, materials, and

supplies.

Subpart 425.2—Buy American Act—
Construction Materials

425.202 Policy.
425.203 [Reserved]
425.204 [Reserved]

Subpart 425.3—Balance of Payments
Program

425.302 Policy.
425.304 Excess and near-excess foreign cur-

rencies.

Subpart 425.4—Trade Agreements

425.402 Policy.
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Subpart 425.9—Additional Foreign
Acquisition Clauses

425.901 Omission of audit clause.

Subpart 425.10—Implementation of Sanc-
tions Against Countries That Discrimi-
nate Against United States Products or
Services in Government Procurement

425.1002 Trade sanctions.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 425.1—Buy American
Act—Supplies

425.102 Policy.

The Senior Procurement Executive
(SPE) shall make the determination
prescribed in FAR 25.102(a)(3).

425.105 Evaluating offers.
The SPE shall make the determina-

tions prescribed in FAR 25.105. Re-
quests for SPE approval shall be sub-
mitted by the HCA, in writing, and
shall provide a detailed justification
supporting why the proposed award is
in the best interest of the Government.

425.108 Excepted articles, materials,
and supplies.

(a) Copies of determinations of non-
availability in accordance with FAR
25.102(a)(4) or 25.202(a)(3), for articles,
material or supplies not listed in FAR
25.108, shall be submitted to the SPE
for submission to the FAR Council.

(b) Information required by FAR
25.108(c) shall be submitted to the SPE
for submission to the FAR Council.

Subpart 425.2—Buy American
Act—Construction Materials

425.202 Policy.
(a) The SPE shall make the deter-

mination prescribed in FAR 25.202(a)(3).
(b) If a contracting officer proposes

that the use of a particular domestic
construction material should be waived
for a contract on the grounds that its
use would be impracticable, the con-
tracting officer shall submit a proposed
determination with supporting infor-

mation through the HCA to the SPE
for approval or disapproval.

[63 FR 26995, May 15, 1998]

425.203 [Reserved]

425.204 [Reserved]

Subpart 425.3—Balance of
Payments Program

425.302 Policy.

The HCA shall make the determina-
tions prescribed in FAR 25.302(b)(2) and
(3) and may authorize differentials
greater than 50 percent as prescribed in
FAR 25.302(c).

425.304 Excess and near-excess foreign
currencies.

HCA’s shall make the determinations
as to the feasibility of using excess or
near-excess currency.

Subpart 425.4—Trade Agreements

425.402 Policy.

Whenever the U.S. Trade Representa-
tive publishes a redetermination of the
dollar threshold at which the Trade
Agreements Act applies, that dollar
threshold will be published in a Depart-
mental Notice, 5025 series.

Subpart 425.9—Additional Foreign
Acquisition Clauses

425.901 Omission of audit clause.

The SPE shall make the determina-
tion under FAR 25.901(c)(1).

Subpart 425.10—Implementation
of Sanctions Against Countries
That Discriminate Against
United States Products or
Services in Government
Procurement

425.1002 Trade sanctions.

The Secretary, without power of re-
delegation, has the authority to make
the necessary determination(s) and au-
thorize award(s) of contract(s) in ac-
cordance with FAR 25.1002(c).
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PART 426—OTHER
SOCIOECONOMIC PROGRAMS

Subpart 426.70—Preference for
Selected Biobased Products

Sec.
426.7000 Scope of subpart.
426.7001 Applicability.
426.7002 Authority.
426.7003 Policy.
426.7004 Definitions.
426.7005 Preference list.
426.7006 Use of a set-aside or a price pref-

erence.
426.7007 Use of a technical evaluation pref-

erence.
426.7008 Identification of preferred products.
426.7009 Contract provisions.

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 5909; 40
U.S.C. 486(c).

SOURCE: 63 FR 26997, May 15, 1998, unless
otherwise noted.

Subpart 426.70—Preference for
Selected Biobased Products

426.7000 Scope of subpart.
This subpart supplements the FAR to

implement the set-asides and pref-
erences described in section 1665 of the
Food, Agriculture, Conservation and
Trade Act of 1990 (7 U.S.C. 5909).

426.7001 Applicability.
This subpart applies to USDA and all

of its components, including corpora-
tions.

426.7002 Authority.
Section 1665 of the Food, Agriculture,

Conservation and Trade Act of 1990 (7
U.S.C. 5909) authorizes USDA to estab-
lish set-asides and other preferences for
products that have been assisted by the
Alternative Agricultural Research and
Commercialization Corporation
(AARCC).

426.7003 Policy.
(a) AARCC provides financial assist-

ance to private companies and other
parties to commercialize nonfood,
nonfeed products made from agricul-
tural and forestry materials and ani-
mal by-products (biobased products).
Biobased products by their nature are
environmentally friendly, and, in many
instances, use agricultural material

that otherwise would be waste. It is the
policy of USDA to acquire AARCC
products to the maximum extent prac-
ticable. This policy applies to all ac-
quisitions of products regardless of dol-
lar value.

(b) USDA shall satisfy its require-
ments for products the same or essen-
tially the same as AARCC products by
applying the preferences or set-asides
described by this subpart.

426.7004 Definitions.

As used in this subpart—
AARCC products are products devel-

oped with assistance provided by
AARCC as authorized by 7 U.S.C. 5905.

Acquisitions of products means an ac-
quisition of one or more products for
the use of the Government.

Acquisitions involving the use of prod-
ucts means an acquisition in which a
Government contractor uses products
in contract performance.

Price preference means an amount, ex-
pressed as a percentage, to be used in
the evaluation of offers in an acquisi-
tion of products.

Set-aside means a requirement that
vendors responding to a solicitation
offer AARCC products.

Solicitation includes actions taken
under parts 12, 13, 14, 15, and 36 of the
Federal Acquisition Regulation.

Technical evaluation preference means
the use of an award factor or subfactor
in which the Government expresses its
preference for AARCC products.

426.7005 Preference list.

(a) The Office of Procurement and
Policy Management (OPPM) and
AARCC jointly shall establish and
maintain a Preference List for AARCC
products.

(b) The Preference List shall contain
the list of preferred products, source
information for these products, the
type(s) of preference to be applied, the
beginning and ending dates for the use
of preferences, and other terms estab-
lished to define the preference given to
a product.

(c) The Preference List will be pub-
licized within USDA by means of
AGAR Advisories (see 401.371). Copies
of the Preference List may be obtained
from OPPM. The Preference List will
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also be posted on the World Wide Web
at the USDA Procurement Home Page.

426.7006 Use of a set-aside or a price
preference.

Acquisitions for products the same or
essentially the same as those products
appearing on the Preference List shall
either be set-aside exclusively or shall
include a price preference for those
products shown on the Preference List.
The actual price preference to be used
shall be determined by the requiring
office but may not exceed the percent-
age shown on the Preference List.

426.7007 Use of a technical evaluation
preference.

Acquisitions involving the use of
products the same or essentially the
same as those products appearing on
the Preference List shall include a
technical evaluation preference, if au-
thorized in the Preference List. The
technical evaluation preference may be
determined by the contracting officer
specifically for each acquisition.

426.7008 Identification of preferred
products.

(a) Products subject to a set-aside or
technical preference shall be sepa-
rately listed in the schedule, specifica-
tion, or performance work statement.

(b) Products subject to a price pref-
erence shall be separately listed in the
schedule.

426.7009 Contract provisions.
(a) Each solicitation containing a

price or technical preference under this
subpart shall contain the provision
452.226–70, Preferred Products.

(b) Each solicitation for products
subject to a set-aside shall include the
provision 452.226–71, Set-Aside For
Mandatory Products.

(c) Each solicitation for products
subject to a price preference shall in-
clude the provision 452.226–72, Price
Preference for Award.

(d) Solicitations for products may
contain both the provision in 452.226–71
and the provision found in 452.226–72.

(e) The provisions prescribed in this
section are not required for acquisi-
tions accomplished using the purchase
card as a stand alone tool.
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 427—PATENTS, DATA, AND
COPYRIGHTS

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 427.1—General

427.104 General guidance.

As used in FAR part 27, the agency
head or agency head designee is the
Senior Procurement Executive, except
under FAR 27.306(a) and (b). Under FAR
27.306(a) and (b), the agency head is the
Secretary without power of redelega-
tion.

[61 FR 53646, Oct. 15, 1996]

PART 428—BONDS AND
INSURANCE

Subpart 428.1—Bonds

Sec.
428.101 Bid guarantees.
428.101–1 Policy on use.
428.106 Administration.
428.106–6 Furnishing information.

Subpart 428.2—Sureties

428.203 Acceptability of individual sureties.
428.204 Alternatives in lieu of corporate or

individual sureties.
428.204–2 Certified or cashier’s checks, bank

drafts, money orders, or currency.

Subpart 428.3—Insurance

428.307 Insurance under cost-reimbursement
contracts.

428.307–1 Group insurance plans.
428.310 Contract clause for work on a Gov-

ernment installation.
428.370 Government-owned vehicles oper-

ated in foreign countries.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 428.1—Bonds
428.101 Bid guarantees.

428.101–1 Policy on use.
The Senior Procurement Executive

may authorize class waivers of the re-
quirement to obtain bid guarantees.

428.106 Administration.

428.106–6 Furnishing information.
Heads of contracting activities

(HCA’s) or their designees may furnish
certified copies of bonds and the con-
tracts for which they were given as
provided by FAR 28.106–6(c). Requesters
may be required to pay costs of certifi-
cation and copying established by the
Departmental Fee Schedule for records
requests (7 CFR part 1, subpart A, ap-
pendix A).

Subpart 428.2—Sureties
428.203 Acceptability of individual

sureties.
Evidence of possible criminal or

fraudulent activities by an individual
surety shall be reported to the Office of
Inspector General in accordance with
Departmental Regulations (1700 series).

428.204 Alternatives in lieu of cor-
porate or individual sureties.

HCA’s shall establish procedures to
ensure protection and conveyance of
deposited securities of the types listed
in FAR 28.204–1 through 28.204–3.

428.204–2 Certified or cashier’s checks,
bank drafts, money orders, or cur-
rency.

The contracting officer shall insert
the provision at 452.228–70, Alternative
Forms of Security, in a solicitation if a
bond is required.

Subpart 428.3—Insurance
428.307 Insurance under cost-reim-

bursement contracts.

428.307–1 Group insurance plans.
Under cost-reimbursement contracts,

before buying insurance under a group
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insurance plan, the contractor shall
submit the plan to the contracting offi-
cer for review. During review, the con-
tracting officer shall use all sources of
information available, such as audits,
industry practice, or other sources of
information, to determine whether ac-
ceptance of the plan submitted would
be in the Government’s best interest.

428.310 Contract clause for work on a
Government installation.

The contracting officer shall insert
the clause at 452.228–71, Insurance Cov-
erage, in solicitations and contracts
which include the clause at FAR 52.228–
5, Insurance—Work on a Government
Installation. If property liability insur-
ance is required, the contracting offi-
cer shall use the clause with its Alter-
nate I.

428.370 Government-owned vehicles
operated in foreign countries.

USDA is authorized to obtain insur-
ance to cover liability incurred by any
of its employees while acting within
the scope of their employment and op-
erating a Government-owned vehicle in
a foreign country. (7 U.S.C. 2262).

PART 429 [RESERVED]

PART 430—COST ACCOUNTING
STANDARDS ADMINISTRATION

Sec.
430.070 Definitions.

Subpart 430.2—CAS Program Requirements

430.201 Contract requirements.
430.201–5 Waiver.
430.202 Disclosure requirements.
430.202–2 Impracticality of submission.
430.202–8 Subcontractor Disclosure State-

ments.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

430.070 Definitions.

ACO, as used in this part and in FAR
part 30, means administrative contracting
officer as described in FAR part 42.

Subpart 430.2—CAS Program
Requirements

430.201 Contract requirements.

430.201–5 Waiver.

The Senior Procurement Executive
(SPE), without the authority to fur-
ther redelegate, is authorized to re-
quest the Cost Accounting Standards
Board to waive the application of the
Cost Accounting Standards (CAS). Con-
tracting officers shall prepare waiver
requests in accordance with 48 CFR
chapter 99 (Appendix B, FAR loose-leaf
edition), subsection 9903.201–5, and sub-
mit them to the SPE through the head
of the contracting activity (HCA).

430.202 Disclosure requirements.

430.202–2 Impracticality of submis-
sion.

(a) The Secretary, without the power
to delegate, is authorized to determine,
in accordance with FAR part 99 (Ap-
pendix B), subsection 9903.202–2, that
the Disclosure Statement is imprac-
tical to secure and to authorize award
without obtaining the Disclosure
Statement.

(b) The request for this determina-
tion is to be prepared in accordance
with FAR part 99 (Appendix B), sub-
section 9903.202–2 and is to contain the
proposed report to the CASB.

(c) Requests for a determination
under paragraph (a) of this section
shall be prepared by the contracting of-
ficer and submitted through the HCA
to the SPE for concurrence and sub-
mittal to the Secretary.

430.202–8 Subcontractor Disclosure
Statements.

(a) The Secretary, without the power
to redelegate, is authorized to deter-
mine that the Disclosure Statement for
a subcontractor is impractical to se-
cure and to authorize award without
obtaining the Disclosure Statement.

(b) Requests for this determination
are to be prepared and forwarded as de-
scribed in 430.202–2.
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PART 431—CONTRACT COST
PRINCIPLES AND PROCEDURES

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 431.1—Applicability

431.101 Objectives.
(a) The SPE is designated as the offi-

cial authorized to give advance ap-
proval of an individual deviation con-
cerning cost principles.

(b) The SPE is designated as the offi-
cial authorized to give advance ap-
proval of a class deviation concerning
cost principles after coordination with
the Civilian Agency Acquisition Coun-
cil.

(c) Requests for advance approval of
class deviations concerning cost prin-
ciples must be submitted to the SPE
through the HCA.

[61 FR 53646, Oct. 15, 1996]

PART 432—CONTRACT FINANCING

Sec.
432.001 Definitions.
432.003 Simplified acquisition procedures fi-

nancing.
432.006 Reduction or suspension of contract

payments upon finding of fraud.
432.006–2 Definitions.
432.006–3 Responsibilities.
432.006–4 Procedures.
432.006–5 Reporting.

Subpart 432.1—Non-Commercial Item
Purchase Financing

432.102 Description of contract financing
methods.

432.103 Progress payments under construc-
tion contracts.

432.111 Contract clauses for non-commercial
purchases.

432.113 Customary contract financing.
432.114 Unusual contract financing.

Subpart 432.2—Commercial Item Purchase
Financing

432.202 General.
432.202–1 Policy.
432.202–4 Security for Government financ-

ing.
432.206 Solicitation provisions and contract

clauses.
432.207 Administration and payment of com-

mercial financing payments.

Subpart 432.3—Loan Guarantees for
Defense Production

432.301 Definitions.

Subpart 432.4—Advance Payments for
Non-Commercial Items

432.402 General.
432.406 Letters of credit.
432.407 Interest.
432.412 Contract clause.

Subpart 432.6—Contract Debts

432.601 Definition.
432.616 Compromise actions.

Subpart 432.7—Contract Funding

432.703 Contract funding requirements.
432.703–3 Contracts crossing fiscal years.
432.770 USDA specific funding limitations.

Subpart 432.8—Assignment of Claims

432.802 Conditions.
432.803 Policies.
432.805 Procedure.
432.806 Contract clauses.

Subpart 432.9—Prompt Payment

432.905 Invoice payments.
432.906 Contract financing payments.

Subpart 432.10—Performance-Based
Payments

432.1007 Administration and payment of per-
formance-based payments.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

432.001 Definitions.

The agency contract finance office is
the office, other than the office of the
requisitioner, providing funding or per-
forming funding record keeping for the
contract action.

Responsible fiscal authority is that of-
ficer in the agency contract finance of-
fice with the responsibility to ensure
that adequate funds are available and
usable for the intended purpose.

432.003 Simplified acquisition proce-
dures financing.

(a) The chief of the contracting office
may approve contract financing on a
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contract to be entered under the sim-
plified acquisition procedures. Class
approvals may not be made.

(b) The signed approval must contain
the supporting rationale for the action
and an estimate of the cost and/or risk
to the government.

432.006 Reduction or suspension of
contract payments upon finding of
fraud.

432.006–2 Definitions.

(a) The USDA remedy coordination of-
ficial (RCO) is the Assistant Secretary
for Administration.

(b) For the purposes of this part, head
of the agency means, exclusively, the
Secretary or the Deputy Secretary.

432.006–3 Responsibilities.

When a contracting officer suspects
that a request for advance, partial, or
progress payment is based on fraud, the
request shall be referred directly to the
Office of Inspector General (OIG) in ac-
cordance with their instructions. A
copy of the referral shall be submitted
through the head of the contracting ac-
tivity (HCA) to the Senior Procure-
ment Executive (SPE).

432.006–4 Procedures.

(a) Immediately upon submittal of
the referral described in 432.006–3, the
HCA and the contracting officer shall
confer with the SPE and representa-
tives of the OIG to discuss the poten-
tial for reduction or suspension of fur-
ther payments based on the consider-
ations listed in FAR 32.006–4(d) (1)
through (5).

(b) The SPE will determine whether
the contractor has contracts with
other Departments or contracting ac-
tivities and will involve them, as nec-
essary, in the decision making process.

(c) The OIG will determine the need
for and the extent of an investigation.

(d) Immediately upon completion of
the OIG investigation (or, if deemed
necessary by the OIG and the SPE, be-
fore completion of the investigation)
the SPE, in coordination with the
HCA, the contracting officer, and the
OIG, shall make a report on the action
to the RCO.

(e) Upon receipt of the report, the
RCO will submit a recommendation to
the Secretary.

(f) Upon receipt of the RCO’s report
the Secretary will:

(1) Notify the contractor in writing,
allowing 30 calendar days after receipt
of the notice, that the contractor may
submit in writing information and ar-
guments in opposition to the rec-
ommendation; and

(2) Consider the RCO’s recommenda-
tion, the SPE’s report, the response of
the contractor, and any other relevant
information in order to make an appro-
priate final determination.

(g) This determination will be pro-
vided to the contractor and to the SPE
for distribution to the agencies in-
volved and for appropriate action under
the determination.

(h) The determination and the sup-
porting documentation will be placed
in the contract file(s) and a copy will
be maintained by the SPE.

(i) The contracting officer will advise
the SPE of the actual date of the re-
duction or suspension action.

(j) Not later than 150 calendar days
after the actual date of the reduction
or suspension action, the SPE will pre-
pare for the RCO a review of the agen-
cy head’s determination, and will pro-
pose a recommendation from the RCO
to the agency head as to whether the
reduction or suspension action should
continue. The RCO will submit the rec-
ommendation (including a rec-
ommendation for the time period of a
follow up review) to the agency head.
This recommendation will be consid-
ered by the Secretary and handled as a
final action described in paragraph (f)
of this section.

(k) The contract may not be closed
nor final payment made prior to a final
determination by the Secretary.

432.006–5 Reporting.

The annual report required by FAR
32.006–5 is to be prepared by the SPE
and to be submitted to the Secretary
within 90 calendar days after the end of
the fiscal year. When signed by the
Secretary, the report is to be main-
tained by the SPE.
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Subpart 432.1—Non-Commercial
Item Purchase Financing

432.102 Description of contract financ-
ing methods.

Progress payments based on a per-
centage or stage of completion are au-
thorized for use as a payment method
under USDA contracts or subcontracts
for construction, alteration or repair,
and shipbuilding and conversion. Such
payments also are authorized for serv-
ice contracts, if the contracting officer
determines that progress payments
based on costs are not practicable and
adequate safeguards are provided to ad-
minister progress payments based on a
percentage or stage of completion. For
all other contracts, progress payment
provisions shall be based on costs ex-
cept that the HCA may authorize
progress payments based on a percent-
age or stage of completion on a case-
by-case basis. Each authorization by
the HCA shall include a determination
and finding that progress payments
based on costs cannot be employed
practically and that there are adequate
safeguards provided for the administra-
tion of progress payments based on a
percentage or stage of completion.

432.103 Progress payments under con-
struction contracts.

(a) When approving a progress pay-
ment under a construction contract,
the contracting officer shall indicate
the amount to be paid by the payment
office and include in the contract file
the rationale in support of the pay-
ment.

(b) When a retainage is made on a
progress payment under a construction
contract, the contracting officer shall
place in the contract file a written de-
termination stating the reason(s) for
the retainage.

(c) When a progress payment under a
construction contract has been ap-
proved, the amount to be paid, the
amount of any retainage withheld, and
the reason(s) for the retainage shall be
provided to the contractor by the con-
tracting officer in writing before the
payment due date.

(d) When the contractor, under a
fixed-price construction contract, fur-
nishes evidence to the contracting offi-
cer that the surety has been paid in

full for bond premiums and requests re-
imbursement, the first subsequent
progress payment shall include the
total amount attributable to such bond
premiums and the Government shall
pay that amount in full. This amount
paid for the bond premiums is not an
amount in addition to the stated con-
tract price.

432.111 Contract clauses for non-com-
mercial purchases.

The contracting officer shall insert
the clause at 452.232–70, Reimburse-
ment for Bond Premiums—Fixed Price
Construction Contracts, whenever the
clause at FAR 52.232–5, Payments under
Fixed-Price Construction Contracts, is
used in a contract.

[61 FR 53646, Oct. 15, 1996, as amended at 63
FR 26995, May 15, 1998]

432.113 Customary contract financing.

The contracting officer may deter-
mine the necessity for customary con-
tract financing. The determination and
finding that customary contract fi-
nancing is needed shall be placed in the
contract file.

432.114 Unusual contract financing.

The HCA is authorized to approve un-
usual contract financing. The signed
determination and finding supporting
this approval shall be included in the
contract file.

Subpart 432.2—Commercial Item
Purchase Financing

432.202 General.

432.202–1 Policy.

In the case of unusual contract fi-
nancing, the approval by the HCA shall
be recorded in a determination and
finding and maintained in the contract
file.

432.202–4 Security for Government fi-
nancing.

Prior to determining that an
offeror’s financial condition is ade-
quate security, the contracting officer
must obtain the concurrence of the
funding activity in the proposed deter-
mination.
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432.206 Solicitation provisions and
contract clauses.

The responsibility for administration
of the liquidation provisions of a con-
tract may not be transferred from the
contracting officer.

432.207 Administration and payment
of commercial financing payments.

The responsibility for receiving, re-
viewing, and approval of contract fi-
nancing requests may not be trans-
ferred from the contracting officer.

Subpart 432.3—Loan Guarantees
for Defense Production

432.301 Definitions.

Within this subpart, the ‘‘agency’’ or
‘‘guaranteeing agency’’ is the ‘‘head of
the contracting activity’’ (HCA) and
may not be redelegated.

Subpart 432.4—Advance Pay-
ments for Non-Commercial
Items

432.402 General.

The HCA is designated as the individ-
ual responsible for making the findings
and determination, and for approval of
the contract terms concerning advance
payments.

432.406 Letters of credit.

The HCA is designated as the individ-
ual responsible for coordination with
the Department of Treasury concern-
ing letters of credit.

432.407 Interest.

(a) The HCA is designated as the indi-
vidual who may authorize, on a case by
case basis, advance payments without
interest for the contract types de-
scribed in FAR 32.407(d)(1), (2), (3), and
(4). The signed determination and find-
ings supporting these authorizations
shall be included in the contract files.

(b) The SPE is designated as the indi-
vidual who may authorize advance pay-
ments without interest other than
those described in paragraph (a) of this
section.

432.412 Contract clause.

The decision to use Alternates I or
III to clause 52.232–12 must be sup-
ported by a determination and finding.

Subpart 432.6—Contract Debts

432.601 Definition.

Responsible official means the con-
tracting officer.

432.616 Compromise actions.

Compromise of a debt within the pro-
ceedings under appeal to the Board of
Contract Appeals is the responsibility
of the contracting officer.

Subpart 432.7—Contract Funding

432.703 Contract funding require-
ments.

432.703–3 Contracts crossing fiscal
years.

Funds appropriated to USDA may be
used for one-year contracts which are
to be performed in two fiscal years so
long as the total amount for such con-
tracts is obligated in the year for
which the funds are appropriated (7
U.S.C. 2209c).

432.770 USDA specific funding limita-
tions.

(a) The USDA is authorized to sub-
scribe for newspapers as may be nec-
essary to carry out its authorized
work: Provided, that such subscriptions
shall not be made unless provision is
made therefor in the applicable appro-
priation and the cost thereof is not in
excess of limitations prescribed therein
(7 U.S.C. 2258).

(b) The expenditure of any USDA ap-
propriation for any consulting service
through any contract, pursuant to sec-
tion 3109 of Title 5 of the U.S. Code
shall be limited to those contracts
where such expenditures are a matter
of public record and available for pub-
lic inspection, except where otherwise
provided under existing law, or under
existing Executive Order issued pursu-
ant to existing law (7 U.S.C. 2225a).
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Subpart 432.8—Assignment of
Claims

432.802 Conditions.

Written notices of assignment and a
true copy of the assigned instrument
are to be sent to the contracting officer
rather than the agency head. Other
copies are distributed as directed in
FAR 32.802.

432.803 Policies.

The HCA may make a determination
of need to include a no-setoff commit-
ment in a contract.

432.805 Procedure.

The information described in FAR
32.805 shall be filed with the contract-
ing officer.

432.806 Contract clauses.

The contracting officer may make
the determination whether to include
the clause at FAR 52.232–23 in any pur-
chase order expected to exceed the
micro-purchase threshold.

Subpart 432.9—Prompt Payment

432.905 Invoice payments.

The payment terms for supplies and
services on the Procurement List and
provided by a Javits-Wagner-O’Day Act
participating nonprofit agency are gov-
erned by FAR 8.709.

432.906 Contract financing payments.

The HCA may prescribe, on a case-
by-case basis, a shorter period for fi-
nancing payments.

Subpart 432.10—Performance-
Based Payments

432.1007 Administration and payment
of performance-based payments.

The responsibility for receiving, re-
viewing, and approval of performance-
based payment requests may not be
transferred from the contracting offi-
cer.

PART 433—PROTESTS, DISPUTES
AND APPEALS

Subpart 433.1—Protests

Sec.
433.102 General.
433.103 Protests to the agency.
433.104 Protests to GAO.

Subpart 433.2—Disputes and Appeals

433.203 Applicability.
433.203–70 Agriculture Board of Contract

Appeals.
433.209 Suspected fraudulent claims.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 433.1—Protests

433.102 General.
(a) The Senior Procurement Execu-

tive (SPE) is responsible for coordinat-
ing the handling of bid protests lodged
with the General Accounting Office
(GAO).

(b) The head of the contracting activ-
ity (HCA), on a non-delegable basis,
may resolve protests and authorize re-
imbursement of costs in accordance
with FAR 33.102(b).

433.103 Protests to the agency.
(a) Actual or prospective bidders or

offerors may file protests either with
the HCA, as provided by 433.102(b), or
with the contracting officer. Protesters
who file protests with the HCA shall
furnish a complete copy to the con-
tracting officer no later than 1 day
after the protest is filed with the HCA.

(b) When a protest is received, the ad-
judicating official shall take prompt
action towards resolution and notify
the protester in writing of the action
taken. The written final decision shall
include a paragraph substantially as
follows:

This decision shall be final and con-
clusive unless a further written notice
of protest is filed with the General Ac-
counting Office in accordance with 4
CFR part 21. Neither the filing of a pro-
test with USDA nor the filing of a pro-
test with the General Accounting Of-
fice affects your right to file an action

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00264 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



269

Department of Agriculture 433.209

in a district court of the United States
or the United States Court of Federal
Claims.

433.104 Protests to GAO.
The contracting activity shall fur-

nish a copy of all reports submitted to
the GAO, including all relevant docu-
ments, to the SPE simultaneously with
their submission to the GAO.

Subpart 433.2—Disputes and
Appeals

433.203 Applicability.
The Assistant Secretary for Adminis-

tration is authorized to determine the
applicability of the Contract Disputes

Act to contracts with foreign govern-
ments pursuant to FAR 33.203.

433.203–70 Agriculture Board of Con-
tract Appeals.

The organization, jurisdiction, and
functions of the Agriculture Board of
Contract Appeals, together with its
Rules of Procedure, are set out in 7
CFR part 24.

433.209 Suspected fraudulent claims.

The contracting officer shall refer all
matters related to suspected fraudu-
lent claims by a contractor under the
conditions in FAR 33.209 to the Office
of Inspector General for additional ac-
tion or investigation.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 434—MAJOR SYSTEM
ACQUISITION

Subpart 434.0—General

Sec.
434.001 Definitions.
434.002 Policy.
434.003 Responsibilities.
434.004 Acquisition strategy.
434.005 General requirements.
434.005–6 Full production.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 434.0—General

434.001 Definitions.

Pursuant to OMB Circular No. A–109
(A–109) and the definition at FAR 2.101,
within USDA, a system shall be consid-
ered a major system if:

(a) The total acquisition costs with
private industry are estimated to be
$50 million or more, or

(b) The system has been specifically
designated to be a major system by the
USDA Acquisition Executive, even if
the acquisition costs are not expected
to exceed $50 million.

[61 FR 53646, Oct. 15, 1996, as amended at 63
FR 26995, May 15, 1998]

434.002 Policy.

In addition to the policy guidance at
FAR 34.002, the policies outlined in
paragraph 6 of A–109 should serve as
guidelines for all contracting activities
in planning and developing systems,
major or otherwise.

434.003 Responsibilities.

(a) The Secretary of Agriculture or
other designated USDA key executive
is responsible for making four key de-
cisions in each major system acquisi-
tion process. These are listed in para-
graph 9 of A–109 and elaborated on in
paragraphs 10 through 13. The key ex-
ecutives of USDA (Secretary, Deputy
Secretary, Under Secretaries and As-
sistant Secretaries) individually or as a

group will participate in this decision
making process.

(b) The Assistant Secretary for Ad-
ministration (ASA) is the USDA Acqui-
sition Executive. The ASA will ensure
that A–109 is implemented in USDA
and that the management objectives of
the Circular are realized. The ASA is
responsible for designating the pro-
gram manager for each major system
acquisition, designating an acquisition
to be a major system acquisition, and
approving the written charter and
project control system for each major
system acquisition.

(c) The Procurement and Property
Management staff is responsible for as-
sisting the ASA in carrying out the
above responsibilities.

(d) Heads of contracting activities
must:

(1) Ensure compliance with the re-
quirements of A–109, FAR part 34 and
AGAR 434.

(2) Ensure that potential major sys-
tem acquisitions are brought to the at-
tention of the USDA Acquisition Exec-
utive.

(3) Recommend qualified candidates
for designation as program managers
for each major system acquisition
within their jurisdiction.

(4) Ensure that program managers
fulfill their responsibilities and dis-
charge their duties.

(5) Cooperate with the ASA in imple-
menting the requirements of A–109.

(e) The program manager is respon-
sible for planning and executing the
major system acquisition, ensuring ap-
propriate coordination with the USDA
Acquisition Executive and other key
USDA executives.

434.004 Acquisition strategy.
(a) The program manager will de-

velop, in coordination with the Acqui-
sition Executive, a written charter out-
lining the authority, responsibility, ac-
countability, and budget for accom-
plishing the proposed objective.

(b) The program manager will de-
velop, subject to the approval of the
Acquisition Executive, a project con-
trol system to schedule, monitor, and
regularly report on all aspects of the
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project. The control system shall es-
tablish reporting periods and mile-
stones consistent with the key deci-
sions listed in paragraph 9 of A–109.

(c) Upon initiation of the project, the
program manager will report regularly
to the Acquisition Executive.

434.005 General requirements.

434.005–6 Full production.

The Secretary or the USDA key exec-
utive designated by the Secretary for
the specific program is the agency head
for the purposes of FAR 34.005–6.

PART 435—RESEARCH AND
DEVELOPMENT CONTRACTING

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

435.010 Scientific and technical re-
ports.

Research and development contracts
shall contain a provision requiring that
the contractor send copies of all sci-
entific and technical reports to the Na-
tional Technical Information Service
at the address indicated in FAR
35.010(b). The release of research and
development contract results to other
government activities and to the pri-
vate sector is subject to the provisions
of FAR subpart 4.4.

[61 FR 53646, Oct. 15, 1996]

PART 436—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 436.2—Special Aspects of
Contracting for Construction

Sec.
436.201 Evaluation of contractor perform-

ance.
436.203 Government estimate of construc-

tion costs.
436.204 Disclosure of the magnitude of con-

struction projects.
436.205 Statutory cost limitations.
436.209 Construction contracts with archi-

tect-engineer firms.
436.213 Special procedures for sealed bidding

in construction contracting.
436.213–2 Presolicitation notices.

Subpart 436.3 [Reserved]

Subpart 436.5—Contract Clauses

436.500 Scope of subpart.
436.571 Prohibition against the use of lead-

based paint.
436.572 Use of premises.
436.573 Archeological or historic sites.
436.574 Control of erosion, sedimentation,

and pollution.
436.575 Maximum workweek-construction

schedule.
436.576 Samples and certificates.
436.577 Emergency response.
436.578 Standard specifications for construc-

tion of roads and bridges.
436.579 Opted timber sale road require-

ments.

Subpart 436.6—Architect-Engineer Services

436.601 Policy.
436.601–3 Applicable contracting procedures.
436.602 Selection of firms for architect-engi-

neer contracts.
436.602–1 Selection criteria.
436.602–2 Evaluation boards.
436.602–3 Evaluation board functions.
436.602–4 Selection authority.
436.602–5 Short selection process for con-

tracts not to exceed the simplified acqui-
sition threshold.

436.603 Collecting data on and appraising
firms’ qualifications.

436.604 Performance evaluation.
436.605 Government cost estimate for archi-

tect-engineer work.
436.609 Contract clauses.
436.609–1 Design within funding limitations.
436.670 Firms ineligible for award—con-

struction.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 436.2—Special Aspects of
Contracting for Construction

436.201 Evaluation of contractor per-
formance.

Preparation of performance evaluation
reports. In addition to the requirements
of FAR 36.201, performance evaluation
reports shall be prepared for indefinite-
delivery type contracts when either the
contract maximum or the contracting
activity’s reasonable estimate of serv-
ices to be ordered exceeds $500,000.00.
For these contracts, performance eval-
uation reports shall be prepared for
each order at the time of final accept-
ance of the work under the order.
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436.203 Government estimate of con-
struction costs.

For acquisitions using sealed bid pro-
cedures, the contracting officer may
disclose the overall amount of the Gov-
ernment’s estimate of construction
costs following identification of the re-
sponsive bid most advantageous to the
Government; verification of that bid’s
price reasonableness; and verification
of the bidder’s responsibility. For ac-
quisitions using other than sealed bid
procedures (e.g., negotiation), the con-
tracting officer may disclose the over-
all amount of the estimate after con-
tract award.

436.204 Disclosure of the magnitude of
construction projects.

In the case of indefinite-delivery type
contracts, the reasonable estimate of
work to be done or the maximum in
the solicitation, both including all op-
tions, is to be used to select the price
range. Contracting officers may elect
to use both a price range for the base
period of services and the total, inclu-
sive of options, to best describe the
magnitude of the solicitation.

436.205 Statutory cost limitations.

(a) When it appears that funds avail-
able for a project may be insufficient
for all the desired features of construc-
tion, the contracting officer may pro-
vide in the solicitation for a base bid
item covering the work generally as
specified and for one or more additive
or deductive bid items which progres-
sively add or omit specified features of
the work in a stated order of priority.
In this case, the contracting officer
shall insert the provision at 452.236–70,
Additive or Deductive Items, in solici-
tations for construction.

(b) In the alternative to the process
in paragraph (a) of this section, the
contracting officer may use the poli-
cies and procedures found in FAR 17.2.

436.209 Construction contracts with
architect-engineer firms.

The head of the contracting activity
(HCA) is authorized to approve the
award of a contract to construct a
project, in whole or in part, to the firm
(inclusive of its subsidiaries or affili-
ates) that designed the project.

436.213 Special procedures for sealed
bidding in construction contract-
ing.

436.213–2 Presolicitation notices.
The authority to waive a

presolicitation notice is restricted to
the HCA.

[63 FR 26995, May 15, 1998]

Subpart 436.3 [Reserved]

Subpart 436.5—Contract Clauses
436.500 Scope of subpart.

This subpart prescribes clauses for
insertion in USDA solicitations and
contracts for construction and for dis-
mantling, demolition, or removal of
improvements or structures. The con-
tracting officer shall use the clauses as
prescribed, in contracts that exceed the
simplified acquisition threshold. The
contracting officer may use the clauses
if the contract amount is expected to
be within the simplified acquisition
threshold.

436.571 Prohibition against the use of
lead-based paint.

The contracting officer shall insert
the clause at 452.236–71, Prohibition
Against the Use of Lead-Based Paint,
in solicitations and contracts, if the
work involves construction or rehabili-
tation (including dismantling, demoli-
tion, or removal) of residential struc-
tures. This clause may be used in con-
tracts for other than residential struc-
tures.

436.572 Use of premises.
The contracting officer shall insert

the clause at 452.236–72, Use of Prem-
ises, if the contractor will be permitted
to use land or premises administered
by USDA.

436.573 Archeological or historic sites.
The contracting officer shall insert

the clause at 452.236–73, Archeological
or Historic Sites, if the contractor will
be working in an area where such sites
may be found. Use of the clause is op-
tional in service contracts for on-the-
ground work, e.g. reforestation, sil-
vicultural, land stabilization, or other
agricultural-related projects.
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436.574 Control of erosion, sedimenta-
tion, and pollution.

The contracting officer shall insert
the clause at 452.236–74, Control of Ero-
sion, Sedimentation and Pollution, if
there is a need for applying environ-
mental controls in the performance of
work. Use of the clause is optional in
service contracts for on-the-ground
e.g., reforestation, silvicultural, land
stabilization, or other agricultural-re-
lated projects.

436.575 Maximum workweek-construc-
tion schedule.

The contracting officer shall insert
the clause at 452.236–75, Maximum
Workweek-Construction Schedule, if
the clause at FAR 52.236–15 is used and
the contractor’s work schedule is re-
stricted by access to the facility or
must be coordinated with the schedule
of contract administration personnel.

[63 FR 26996, May 15, 1998]

436.576 Samples and certificates.

The contracting officer shall insert
the clause at 452.236–76, Samples and
Certificates, in all contracts.

436.577 Emergency response.

The contracting officer may insert
the clause at 452.236–77, Emergency Re-
sponse, in construction contracts
awarded for the Forest Service.

436.578 Standard specifications for
construction of roads and bridges.

The contracting officer shall insert
the clause at 452.236–78, Forest Service
Standard Specifications for Construc-
tion of Roads and Bridges, in construc-
tion contracts that incorporate the
standard specifications.

436.579 Opted timber sale road re-
quirements.

The contracting officer shall insert
the clause at 452.236–79, Opted Timber
Sale Road Requirements, in road con-
struction contracts resulting from a
timber sale turnback.

Subpart 436.6—Architect-Engineer
Service

436.601 Policy.

436.601–3 Applicable contracting pro-
cedures.

The technical official’s listing of
areas where recovered materials can-
not be used shall be referred to the con-
tracting activity’s official designated
in accordance with FAR 23.404. A copy
of the listing and of any approval or
disapproval by that official is to be re-
tained in the solicitation file.

436.602 Selection of firms for archi-
tect-engineer contracts.

436.602–1 Selection criteria.

The HCA is authorized to approve the
use of design competition under the
conditions in FAR 36.602–1(b).

436.602–2 Evaluation boards.

HCA’s shall establish written proce-
dures for providing permanent or ad
hoc architect-engineer evaluation
boards as prescribed in FAR 36.602–2.
The procedures may provide for the ap-
pointment of private practitioners of
architecture, engineering, or related
professions when such action is deter-
mined by the HCA to be essential to
meet the Government’s minimum
needs.

436.602–3 Evaluation board functions.

The selection report required in FAR
36.602–3(d) shall be prepared for the ap-
proval of the HCA. The HCA may au-
thorize an acquisition official above
the level of the contracting officer to
execute the required approval.

436.602–4 Selection authority.

(a) The HCA shall serve as the selec-
tion authority in accordance with FAR
36.602–4. The HCA may authorize an ac-
quisition official above the level of the
contracting officer to serve as the se-
lection authority.

(b) A copy of the final selection, in-
clusive of the supporting documents,
shall be provided to the contracting of-
ficer and maintained in the solicitation
file.
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436.602–5 Short selection process for
contracts not to exceed the sim-
plified acquisition threshold.

The HCA may include either or both
procedures in FAR 36.602–5 in the pro-
cedures for evaluation boards.

436.603 Collecting data on and ap-
praising firms’ qualifications.

(a) HCA’s which require architect-en-
gineer services shall establish proce-
dures to comply with the requirements
of FAR 36.603.

(b) The procedures shall include a list
of names, addresses, and phone num-
bers of offices or boards assigned to
maintain architect-engineer qualifica-
tion data files. The list shall be up-
dated annually.

436.604 Performance evaluation.

Preparation of performance evaluation
reports. (a) In addition to the require-
ments of FAR 36.604, performance eval-
uation reports shall be prepared for in-
definite-delivery type contracts when
either the contract maximum or the
contracting activities reasonable esti-
mate of services to be ordered exceeds
$25,000.00. For these contracts, perform-
ance evaluation reports shall be pre-
pared for each order at the time of
final acceptance of the work under the
order.

(b) The contracting officer may re-
quire a performance evaluation report
on the work done by the architect-en-
gineer after the completion of or dur-
ing the construction of the designed
project.

436.605 Government cost estimate for
architect-engineer work.

The contracting officer may release
the Government’s total cost estimate
in accordance with FAR 36.605(b).

436.609 Contract clauses.

436.609–1 Design within funding limi-
tations.

(a) Should the head of the contract-
ing activity appoint a designee to
make the determination in FAR 36.609–
1(c)(1), the appointment may be to one
no lower than the official authorized to
commit program funds for the work
being acquired.

(b) The contracting officer, with the
advice of appropriate technical rep-
resentatives, may make the determina-
tion in FAR 36.609–1(c)(2) or (3).

(c) A copy of the determinations de-
scribed in paragraph (b) and (c) of this
section shall be maintained in the con-
tract file.

436.670 Firms ineligible for award—
construction.

The contracting officer shall insert
the clause at 452.236–80, Firms Ineli-
gible For Award—Construction, in the
contract for architect-engineering
services except as provided in FAR
36.209 and AGAR 436.209.

PART 437—SERVICE CONTRACTING

Subpart 437.1—Service Contracts—
General

Sec.
437.104 Personal services contracts.
437.110 Solicitation provisions and contract

clauses.

Subpart 437.2—Advisory and Assistance
Services

437.203 Policy.
437.270 Solicitation provisions and contract

clauses.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 437.1—Service
Contracts—General

437.104 Personal services contracts.
USDA has the following specific stat-

utory authorities to contract for per-
sonal services:

(a) Section 706(a) of the Organic Act
of 1944 (7 U.S.C. 2225) authorizes con-
tracting with persons or organizations
on a temporary basis, without regard
to civil service compensation classi-
fication standards in 5 U.S.C., Chapter
51 and Subchapter III of Chapter 53,
Provided:

(1) That no expenditures shall be
made unless specifically provided for in
the applicable appropriation, and

(2) Expenditures do not exceed any
limitations prescribed in the appro-
priation.
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(b) 7 U.S.C. 1627 authorizes the Sec-
retary of Agriculture to contract with
technically qualified persons, firms or
organizations to perform research, in-
spection, classification, technical, or
other special services, without regard
to the civil-service laws, Provided: it is
for a temporary basis and for a term
not to exceed six months in any fiscal
year.

437.110 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert a clause substantially the same as
the clause at 452.237–70, Loss Damage,
Destruction or Repair, in contracts for
equipment rental, whether the equip-
ment is furnished with or without oper-
ator.

(b) The contracting officer shall in-
sert a provision substantially the same
as the clause at 452.237–71, Pre-Bid/Pre-
Proposal Conference, in all solicita-
tions if a conference with prospective
offerors will be held prior to the sub-
mittal of bids or proposals.

(c) The contracting officer shall in-
sert the provision at 452.237–73, Equip-
ment Inspection visit, in solicitations
if work is to be done on Government
equipment and an offeror’s inspection
is encouraged for an understanding of
the work to be performed prior to sub-
mittal of bids or proposals.

(d) The contracting officer shall in-
sert a clause substantially the same as
the clause at 452.237–74, Key Personnel,
in contracts if contract performance
requires identification of the contrac-
tor’s key personnel.

(e) The contracting officer shall in-
sert a clause substantially the same as
the clause at 452.237–75, Restrictions
Against Disclosure, in service con-
tracts (including architect-engineer
contracts) requiring restrictions on re-
lease of information developed or ob-

tained in connection with performance
of the contract.

Subpart 437.2—Advisory and
Assistance Services

437.203 Policy.
Contracting for advisory and assist-

ance services is subject to the policy
and procedures in Departmental Regu-
lations (5000 series).

437.270 Solicitation and contract
clauses.

(a) The contracting officer shall in-
sert a clause substantially the same as
the clause at 452.237–76, Progress Re-
porting, in all contracts for advisory
and assistance services. It may also be
used in other service contracts.

(b) The contracting officer shall in-
sert a clause substantially the same as
the clause at 452.237–78, Contracts with
Consulting Firms for Services, in so-
licitations and contracts for consulting
services which prohibit follow-on con-
tracts with the contracting firm.

PARTS 438–440 [RESERVED]

PART 441—ACQUISITION OF UTILITY
SERVICES

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

Subpart 441.2—Acquiring Utility
Services

441.201 Policy.
As used in FAR 41.201(d)(2)(i) and

41.201(d)(3) the Federal agency head
designee is the head of the contracting
activity.

[61 FR 53646, Oct. 15, 1996]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 442—CONTRACT
ADMINISTRATION

Subpart 442.1—Interagency Contract
Administration and Audit Services

Sec.
442.102 Procedures.

Subpart 442.15—Contractor Performance
Information

442.1502 Policy.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 442.1—Interagency Con-
tract Administration and Audit
Services

442.102 Procedures.

(a) The Office of Inspector General
(OIG), Audit Division, has established a
cross-servicing arrangement with the
Defense Contract Audit Agency
(DCAA) to provide contract audit serv-
ices required by the FAR.

(b) All contract audit services re-
quired by contracting officers, except
those which can be accomplished in-
house, shall be coordinated through the
cognizant OIG Regional Inspector Gen-
eral—Auditing (RIG-A). Cognizance is
determined on the basis of the contrac-
tor’s location. There is no charge for
DCAA audit services coordinated
through OIG.

(c) In order to ensure compliance
with this requirement and to evaluate
the results of audits, contracting offi-
cers shall forward to the RIG-A copies
of all price negotiation memoranda
prepared for contracts and contract
modifications in excess of $500,000.

Subpart 442.15—Contractor
Performance Information

442.1502 Policy.

The head of the contracting activity
shall be responsible for establishing
past performance evaluation proce-

dures and systems as required by FAR
42.1502 and 42.1503.

PARTS 443—444 [RESERVED]

PART 445—GOVERNMENT
PROPERTY

Subpart 445.3—Providing Government
Property to Contractors

Sec.
445.302 Providing facilities.
445.302–1 Policy.

Subpart 445.4—Contractor Use and Rental
of Government Property

445.403 Rental—Use and Charges clause.
445.407 Non-Government use of plant equip-

ment.

Subpart 445.6—Reporting, Redistribution
and Disposal of Contractor Inventory

445.608 Screening of contracting inventory.
445.608–6 Waiver of screening requirements.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 445.3—Providing Govern-
ment Property to Contractors

445.302 Providing facilities.

445.302–1 Policy.

Heads of contracting activities
(HCA’s) are authorized to make deter-
minations for providing facilities to a
contractor as prescribed in FAR 45.302–
1(a)(4).

Subpart 445.4—Contractor Use
and Rental of Government
Property

445.403 Rental—Use and Charges
clause.

HCA’s are authorized to make deter-
minations for charging rent on the
basis of use under the Use and Charges
clause in FAR 52.245–9 as prescribed in
FAR 45.403(a).
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445.407 Non-Government use of plant
equipment.

Requests for non-Government use of
plant equipment as prescribed in FAR
45.407 shall be submitted by the HCA to
the Senior Procurement Executive
(SPE) for approval.

Subpart 445.6—Reporting, Redis-
tribution and Disposal of Con-
tractor Inventory

445.608 Screening of contractor inven-
tory.

445.608–6 Waiver of screening require-
ments.

Requests to waive screening require-
ments as prescribed in FAR 46.608–6
shall be submitted by the HCA to the
SPE for approval.

PART 446—QUALITY ASSURANCE

AUTHORITY: 5 U.S.C. 30 and 40 U.S.C. 486(c).

Subpart 446.3—Contract Clauses

446.370 Inspection and acceptance.

The Contracting Officer shall insert
the clause at 452.246–70, Inspection and
Acceptance, in contracts where inspec-
tion and acceptance will be performed
at the same location. The clause with
its Alternate I is for use when inspec-
tion and acceptance will be performed
at different locations.

[61 FR 53646, Oct. 15, 1996]

PART 447—TRANSPORTATION

Subpart 447.3—Transportation in Supply
Contracts

Sec.
447.302 Place of delivery—F.O.B. point.
447.305 Solicitation provisions, contract

clauses, and transportation factors.
447.305–10 Packing, marking, and consign-

ment instructions.

AUTHORITY: 5 U.S.C. 30 and 40 U.S.C. 486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 447.3—Transportation in
Supply Contracts

447.302 Place of delivery—F.O.B.
point.

The contracting officer shall insert a
clause substantially the same as the
clause at 452.247–70, Delivery Location,
in supply contracts when it is nec-
essary to specify delivery locations. If
appropriate, the clause may reference
an attachment which lists various de-
livery locations and other delivery de-
tails (e.g., quantities to be delivered to
each location, etc.).

447.305 Solicitation provisions, con-
tract clauses, and transportation
factors.

447.305–10 Packing, marking, and con-
signment instructions.

(a) The contracting officer shall in-
sert a clause substantially the same as
the clause at 452.247–71, Marking
Deliverables, in solicitations and con-
tracts if special marking on
deliverables (other than reports) are re-
quired.

(b) The contracting officer shall in-
sert the clause at 452.247–72, Packing
for Domestic Shipment, in contracts
when item(s) will be delivered for im-
mediate use to a destination in the
continental United States; when the
material specification or purchase de-
scription does not provide preserva-
tion, packaging, packing, and/or mark-
ing requirements; and/or when the re-
quiring activity has not cited a specific
specification for packaging.

(c) The contracting officer shall in-
sert the clause at 452.247–73, Packing
for Overseas Shipment, in contracts
when item(s) will be delivered to an
overseas destination for immediate
use, the material specification does not
specify packing levels, and the required
activity has not specified such require-
ments.

PART 448 [RESERVED]
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PART 449—TERMINATION OF
CONTRACTS

Subpart 449.1—General Principles

Sec.
449.106 Fraud or other criminal conduct.
449.111 Review of proposed settlements.

Subpart 449.4—Termination for Default

449.402 Termination of fixed-price contracts
for default.

449.402–3 Procedure for default.

Subpart 449.5—Contract Termination
Clauses

449.501 General.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 449.1—General Principles

449.106 Fraud or other criminal con-
duct.

(a) If the contracting officer suspects
fraud or other criminal conduct a writ-
ten report documenting the facts shall
be submitted by the head of the con-
tracting activity (HCA) to the Office of
Inspector General. Copies of documents
or other information connected with
the suspected fraud or criminal con-
duct shall be provided with the report.
Concurrently, a copy of the report
shall also be submitted to the Senior
Procurement Executive.

(b) Depending on the findings of the
Office of Inspector General, the HCA
may initiate suspension or debarment
action as prescribed in FAR part 9.4
and part 409.4.

449.111 Review of proposed settle-
ments.

Proposed settlement agreements
shall be reviewed and approved in ac-
cordance with contracting activity pro-
cedures.

Subpart 449.4—Termination for
Default

449.402 Termination of fixed-price
contracts for default.

449.402–3 Procedure for default.

In addition to the requirements of
FAR 49.402–3(g), the notice of termi-
nation shall contain instructions re-
garding the disposition of any Govern-
ment property in the possession of the
contractor (see FAR 45.508–1) and, in
the case of construction contracts,
such materials, appliances, and struc-
tures as may be on the site of the con-
struction work. The notice shall also
contain a statement concerning the li-
ability of the contractor or its surety
for any liquidated damages (see FAR
49.402–7).

Subpart 449.5—Contract
Termination Clauses

449.501 General.

Use of special purpose termination
clauses pursuant to the authority of
FAR 49.501 shall be approved in ad-
vance by the HCA.

PART 450—EXTRAORDINARY
CONTRACTUAL ACTIONS

Sec.
450.001 Definitions.

Subpart 450.1—General

450.104 Reports.

Subpart 450.2—Delegation of and
Limitations on Exercise of Authority

450.201 Delegation of authority.

Subpart 450.3—Contract Adjustments

450.303 Contract adjustment.
450.303–1 Contractor requests.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

450.001 Definitions.
Approving authority, as used in this

part, means the Assistant Secretary
for Administration.
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Secretarial level, as used in this part
means the Assistant Secretary for Ad-
ministration.

Subpart 450.1—General
450.104 Reports.

The Senior Procurement Executive
shall prepare the report required by
FAR 50.104.

Subpart 450.2—Delegation of and
Limitations on Exercise of Au-
thority

450.201 Delegation of authority.
The Assistant Secretary for Adminis-

tration is authorized to approve all ac-

tions under FAR part 50 except indem-
nification actions listed in FAR
50.201(d) which must be approved by the
Secretary, without power of delega-
tion.

Subpart 450.3—Contract
Adjustments

450.303 Contract adjustment.

450.303–1 Contractor requests.

Contractor requests shall be submit-
ted to the contracting officer.

PART 451 [RESERVED]
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SUBCHAPTER H—CLAUSES AND FORMS

PART 452—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Subpart 452.2—Texts of Provisions and
Clauses

Sec.
452.204–70 Inquiries.
452.211–70 Brand Name or Equal.
452.211–71 Equal Products Offered.
452.211–72 Statement of Work/Specifica-

tions.
452.211–73 Attachments to Statement of

Work/Specifications.
452.211–74 Period of Performance.
452.211–75 Effective Period of the Contract.
452.214–70 Award by Lot.
452.215–71 Instructions for the Preparation

of Technical and Business Proposals.
452.215–72 Amendments to Proposals.
452.215–73 Post Award Conference.
452.216–70 Award Fee.
452.216–71 Base Fee and Award Fee Proposal.
452.216–72 Evaluation Quantities—Indefi-

nite-Delivery Contract.
452.216–73 Minimum and Maximum Contract

Amounts.
452.216–74 Ceiling Price.
452.216–75 Letter Contract.
452.219–70 Size Standard and SIC Code Infor-

mation.
452.224–70 Confidentiality of Information.
452.226–70 Preferred Products.
452.226–71 Set-aside for Mandatory Prod-

ucts.
452.226–72 Price Preference for Award.
452.228–70 Alternative Forms of Security.
452.228–71 Insurance Coverage.
452.232–70 Reimbursement for Bond Pre-

miums—Fixed-Price Construction Con-
tracts.

452.236–70 Additive or Deductive Items.
452.236–71 Prohibition Against the Use of

Lead-Based Paint.
452.236–72 Use of Premises.
452.236–73 Archaeological or Historic Sites.
452.236–74 Control of Erosion, Sedimenta-

tion, and Pollution.
452.236–75 Maximum Workweek—Construc-

tion Schedule.
452.236–76 Samples and Certificates.
452.236–77 Emergency Response.
452.236–78 Forest Service Standard Speci-

fications for Construction of Roads and
Bridges.

452.236–79 Opted Timber Sale Road Require-
ments.

452.236–80 Firms Ineligible for Award—Con-
struction.

452.237–70 Loss, Damage, Destruction or Re-
pair.

452.237–71 Pre-Bid/Pre-Proposal Conference.

452.237–73 Equipment Inspection Visit.
452.237–74 Key Personnel.
452.237–75 Restrictions Against Disclosure.
452.237–76 Progress Reporting.
452.237–78 Contracts with Consulting Firms

for Services.
452.246–70 Inspection and Acceptance.
452.247–70 Delivery Location.
452.247–71 Marking Deliverables.
452.247–72 Packing for Domestic Shipment.
452.247–73 Packing for Overseas Shipment.

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

Subpart 452.2—Texts of Provisions
and Clauses

452.204–70 Inquiries.

As prescribed in 404.7001, insert the
following provision:

INQUIRIES (FEB 1988)

Inquiries and all correspondence concern-
ing this solicitation should be submitted in
writing to the Contracting Officer. Offerors
should contact only the Contracting Officer
issuing the solicitation about any aspect of
this requirement prior to contract award.

(End of provision)

452.211–70 Brand Name or Equal.

As prescribed in 411.171, insert the
following provision:

BRAND NAME OR EQUAL (NOV 1996)

(As used in this provision, the term ‘‘brand
name’’ includes identification of products by
make and model.)

(a) If items called for by this solicitation
have been identified by a ‘‘brand name or
equal’’ description, such identification is in-
tended to be descriptive, but not restrictive,
and is to indicate the quality and character-
istics of products that will be satisfactory.
Offers of ‘‘equal’’ products (including prod-
ucts of the brand name manufacturer other
than the one described by brand name) will
be considered for award if such products are
clearly identified in the offer (see clause
452.211–2) and are determined by the Con-
tracting Officer to meet fully the salient
characteristics requirements listed in the so-
licitation.
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(b) Unless the offeror clearly indicates in
its offer that it is offering an ‘‘equal’’ prod-
uct, the offeror shall be considered as offer-
ing the brand name product(s) referenced in
the solicitation.

(c)(1) If the offeror proposes to furnish an
‘‘equal’’ product or products, the brand
name(s), if any, and any other required infor-
mation about the product(s) to be furnished
shall be inserted in the space provided in the
solicitation. The evaluation of offers and the
determination as to the equality of the prod-
uct(s) offered shall be the responsibility of
the Government and will be based on infor-
mation furnished by the offeror or identified
in its offer as well as other information rea-
sonably available to the contracting activ-
ity. Caution to offerors: The contracting ac-
tivity is not responsible for locating or se-
curing any information which is not identi-
fied in the offer and is not reasonably avail-
able to the contracting activity. Accord-
ingly, to assure that sufficient information
is available, the offeror must furnish as a
part of its offer all descriptive material
(such as cuts, illustrations, drawings, or
other information) necessary for the con-
tracting activity to (i) determine whether
the product offered meets the salient charac-
teristics requirement of the solicitation, and
(ii) establish exactly what the offeror pro-
poses to furnish and what the Government
would be binding itself to purchase by mak-
ing an award. The information furnished
may include specific reference to informa-
tion previously furnished or to information
otherwise available to the contracting activ-
ity.

(2) If an offeror proposes to modify a prod-
uct so as to make it conform to the require-
ments of the solicitation, the offer shall in-
clude (i) a clear description of such proposed
modifications and (ii) clearly marked de-
scriptive material to show the proposed
modifications.

(End of provision)

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26996, May 15, 1998.]

452.211–71 Equal Products Offered.
As prescribed in 411.171, insert the

following or substantially the same
clause in solicitations seeking offers on
a ‘‘brand name or equal’’ basis to allow
offerors the opportunity to clearly
identify the ‘‘equal’’ item being of-
fered, and to illustrate how that item
meets the salient characteristics re-
quirements of the Government.

EQUAL PRODUCTS OFFERED (NOV 1996)

(a) Offerors proposing to furnish an
‘‘equal’’ product, in accordance with the

‘‘Brand Name or Equal’’ provision of this so-
licitation, shall provide the following infor-
mation for each offered ‘‘equal’’ product:
Contract Line Item Number (if any): llll
Brand Name or Equal Product identified by

the Government in this solicitation: lll
Offered Product Name: lllllllllll
Catalog Description or part number: llll
llllllllllllllllllllllll
Manufacturer’s Name: lllllllllll
Manufacturer’s Address: llllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

(b) Offerors are responsible for submitting
all additional information on the above prod-
uct necessary for the Contracting Officer to
determine whether the product offered meets
the ‘‘brand name or equal’’ product’s salient
characteristics listed in the solicitation.

(End of clause)

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26996, May 15, 1998.]

452.211–72 Statement of Work/Speci-
fications.

As prescribed in 411.171, insert the
following clause:

STATEMENT OF WORK/SPECIFICATIONS (FEB
1988)

The Contractor shall furnish the necessary
personnel, material, equipment, services and
facilities (except as otherwise specified), to
perform the Statement of Work/Specifica-
tions referenced in Section J.

(End of clause)

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26996, May 15, 1998.]

452.211–73 Attachments to Statement
of Work/Specifications.

As prescribed in 411.171, insert the
following clause:

ATTACHMENTS TO STATEMENT OF WORK/
SPECIFICATIONS (FEB 1988)

The attachments to the Statement of
Work/Specifications listed in Section J are
hereby made part of this solicitation and any
resultant contract.

(End of clause)

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26996, May 15, 1998.]

452.211–74 Period of Performance.
As prescribed in 411.404(a), insert the

following clause:
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PERIOD OF PERFORMANCE (FEB 1988)

The period of performance of this contract
is from lll through lll.*

(End of clause)

*Contracting Officer shall insert the ap-
propriate dates. 

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26996, May 15, 1998.]

452.211–75 Effective Period of the Con-
tract.

As prescribed in 411.404(b), insert the
following clause:

EFFECTIVE PERIOD OF THE CONTRACT (FEB
1988)

The effective period of this contract is
from lll through lll.*

(End of clause)

*Contracting Officer shall insert the ap-
propriate dates. 

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26996, May 15, 1998.]

452.214–70 Award by Lot.
As prescribed in 414.201–6, insert a

provision substantially as follows:

AWARD BY LOT (NOV 1996)

Subject to the Section L provision FAR
52.214–10, ‘‘Contract Award—Sealed Bidding,’’
award will generally be made to a single bid-
der on each entire lot. However, the Govern-
ment reserves the right to award by item
within any lot when the contracting officer
determines that it is advantageous to the
Government.

(End of provision)

452.215–71 Instructions for the Prepa-
ration of Technical and Business
Proposals.

As prescribed in 415.407(a), insert a
provision substantially as follows:

INSTRUCTIONS FOR THE PREPARATION OF TECH-
NICAL AND BUSINESS PROPOSALS (NOV 1996)

(a) General Instructions. Proposals submit-
ted in response to this solicitation shall be
furnished in the following format with the
numbers of copies as specified below.

(1) The proposal must include a technical
proposal and business proposal. Each of the
parts shall be separate and complete so that
evaluation of one may be accomplished inde-
pendently from evaluation of the other. The
technical proposal must not contain ref-
erence to cost; however, resource informa-

tion (such as data concerning labor hours
and categories, materials, subcontracts, etc.)
must be contained in the technical proposal
so that the contractor’s understanding of the
statement of work may be evaluated.

(2) Offerors may, at their discretion, sub-
mit alternate proposals or proposals which
deviate from the requirement; provided, that
an offeror also submit a proposal for per-
formance of the work as specified in the
statement of work. Any ‘‘alternate’’ proposal
may be considered if overall performance
would be improved or not compromised, and
if it is in the best interest of the Govern-
ment. Alternate proposals, or deviations
from any requirement of this RFP, must be
clearly identified.

(3) The Government will evaluate proposals
in accordance with the evaluation criteria
set forth in Section M of this RFP.

(4) Offerors shall submit their proposal(s)
in the following format and the quantities
specified:

(a) lll* copies of the completed, signed
offer (Sections A through K of the solicita-
tion package)

(b) lll* copies of the technical proposal
(c) lll* copies of the business/cost

proposal
(b) Technical Proposal Instructions. The

technical proposal will be used to make an
evaluation and arrive at a determination as
to whether the proposal will meet the re-
quirements of the Government. Therefore,
the technical proposal must present suffi-
cient information to reflect a thorough un-
derstanding of the requirements and a de-
tailed, description of the techniques, proce-
dures and program for achieving the objec-
tives of the specifications/statement of work.
Proposals which merely paraphrase the re-
quirements of the Government’s
specifications/ statement of work, or use
such phrases as ‘‘will comply’’ or ‘‘standard
techniques will be employed’’ will be consid-
ered unacceptable and will not be considered
further. As a minimum, the proposal must
clearly provide the following:

(Contracting Officer shall identify in this sec-
tion the minimum information required to evalu-
ate each technical evaluation factor listed in
Section M.)

(c) Business Proposal Instructions.
(1) Cost Proposal.
In addition to any other requirements for

cost/pricing information required in clause
FAR 52.215–41, Requirements for Cost or
Pricing Data or Other Than Cost of Pricing
Data (OCT 1995), the following is required:

(Contracting Officer shall identify additional
information required if appropriate.)

(2) Business Proposal.
(a) Furnish financial statements for the

last two years, including an interim state-
ment for the current year, unless previously
provided to the office issuing the RFP, in
which case a statement as to when and
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where this information was provided may be
furnished instead.

(b) Specify the financial capacity, working
capital and other resources available to per-
form the contract without assistance from
any outside source.

(c) Provide the name, location, and inter-
company pricing policy for other divisions,
subsidiaries, parent company, or affiliated
companies that will perform work or furnish
materials under this contract.

(End of provision)

*Contracting officer shall insert number
of copies required.

Alternate I (NOV 1996). When FAR
clause 52.215–41 is not used to specify
the cost/price information require-
ments and cost and pricing data is re-
quired substitute the following for sub-
paragraph (1):

(c)(1) Cost and pricing data is required.
Cost proposals must be submitted on a
Standard Form 1411, Contract Pricing Pro-
posal Cover Sheet, with supporting attach-
ments in accordance with FAR Table 15–2,
Instructions for Submission of a Contract
Pricing Proposal.

Alternate II (NOV 1996). When FAR
clause 52.215–41 is not used and use of a
SF 1448 is required for submission of
other than cost and pricing data, sub-
stitute the following subparagraph for
(c)(1) above:

(c)(1) Cost proposals must be submitted on
a Standard Form 1448, Proposal Cover Sheet
(Cost or Pricing Data Not Required), in ac-
cordance with FAR Table 15–3, Instructions
for Submission of Information Other Than
Cost or Pricing Data.

452.215–72 Amendments to Proposals.

As prescribed in 415.407(b), insert the
following provision:

AMENDMENTS TO PROPOSALS (FEB 1988)

Any changes to a proposal made by the of-
feror after its initial submittal shall be ac-
complished by replacement pages. Changes
from the original page shall be indicated on
the outside margin by vertical lines adjacent
to the change. The offeror shall include the
date of the amendment on the lower right
corner of the changed pages.

(End of provision)

452.215–73 Post Award Conference.

As prescribed in 415.1070, insert a
clause substantially as follows:

POST AWARD CONFERENCE (NOV 1996)

A post award conference with the success-
ful offeror is required. It will be scheduled
within lll* days after the date of contract
award. The conference will be held at:
lll*.

(End of clause)

*Contracting officer to insert number of
days and location.

452.216–70 Award Fee.

As prescribed in 416.405, insert a
clause substantially as follows:

AWARD FEE (FEB 1988)

The amount of award fee the Contractor
earns, if any, is based on a subjective evalua-
tion by the Government of the quality of the
Contractor’s performance in accordance with
the award fee plan. The Government will de-
termine the amount of award fee every
lll* months beginning with lll*. The
Fee Determination Official (FDO) will uni-
laterally determine the amount of award fee.
The FDO’s determination will be in writing
to the Contractor and is not subject to the
‘‘Disputes’’ clause. The Government may
unilaterally change the award fee plan at
any time and will provide such changes in
writing to the Contractor prior to the begin-
ning of the applicable evaluation period. The
Contractor may submit a voucher for the
earned award fee. Available award fee not
earned during one period does not carry over
to subsequent periods.

(End of clause)

*Contracting Officer shall insert appro-
priate number of months.

**Contracting Officer shall insert ap-
propriate date.

452.216–71 Base Fee and Award Fee
Proposal.

As prescribed in 416.470, insert the
following provision:

BASE FEE AND AWARD PROPOSAL (FEB 1988)

For the purpose of this solicitation,
offerors shall propose a base fee of lll*
percent of the total estimated cost proposed.
The award fee shall not exceed lll* per-
cent of the total estimated cost.

(End of provision)

*Contracting Officer shall insert appro-
priate percentages.
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452.216–72 Evaluation Quantities—In-
definite-Delivery Contract.

As prescribed in 416.506(a), insert a
provision substantially as follows:

EVALUATION QUANTITIES—INDEFINITE-
DELIVERY CONTRACT (FEB 1988)

To evaluate offers for award purposes, the
Government will apply the offeror’s proposed
fixed-prices/rates to the estimated quantities
included in the solicitation, and will add
other direct costs if applicable.

(End of provision)

452.216–73 Minimum and Maximum
Contract Amounts.

As prescribed in 416.506(b), insert the
following clause:

MINIMUM AND MAXIMUM CONTRACT AMOUNTS
(FEB 1988)

During the period specified in FAR clause
52.216–18, ORDERING, the Government shall
place orders totaling a minimum of lll*,
but not in excess of lll*.

(End of clause)

*Contracting Officer shall insert appro-
priate quantity or dollar amounts.

452.216–74 Ceiling Price.

As prescribed in 416.670, insert the
following clause:

CEILING PRICE (FEB 1988)

The ceiling price of this contract is
$lll*. The Contractor shall not make ex-
penditures or incur obligations in the per-
formance of this contract which exceed the
ceiling price specified herein, except at the
Contractor’s own risk.

(End of clause)

*Contracting Officer shall insert appro-
priate dollar amount.

452.216–75 Letter Contract.
As prescribed in 416.603–4, insert the

following clause:

LETTER CONTRACT (FEB 1988)

This contract replaces letter contract No.
lll* dated lll* and all amendments
thereto.

(End of clause)

*Contracting Officer shall insert num-
ber and date.

452.219–70 Size Standard and SIC
Code Information.

As prescribed in 419.508, insert the
following provision:

SIZE STANDARD AND SIC CODE INFORMATION

(NOV 1996)

The Standard Industrial Classification
Code(s) and business size standard(s) describ-
ing the products and/or services to be ac-
quired under this solicitation are listed
below:

Contract line item(s): lll* SIC Code
lll* Size Standard lll*

(End of provision)

*Contracting Officer shall insert the ap-
propriate data for each contract line item
in the solicitation. The data entry line
may be duplicated as required to describe
all of the contract line items or sub-items.

452.224–70 Confidentiality of Informa-
tion.

As prescribed in 424.104, insert a
clause substantially as follows:

CONFIDENTIALITY OF INFORMATION (FEB 1988)

(a) Confidential information, as used in
this clause, means—

(1) information or data of a personal na-
ture, proprietary about an individual, or (2)
information or data submitted by or pertain-
ing to an organization.

(b) In addition to the types of confidential
information described in (a)(1) and (2) above,
information which might require special
consideration with regard to the timing of
its disclosure may derive from studies or re-
search, during which public disclosure of pri-
marily invalidated findings could create an
erroneous conclusion which might threaten
public health or safety if acted upon.

(c) The Contracting Officer and the Con-
tractor may, by mutual consent, identify
elsewhere in this contract specific informa-
tion and/or categories of information which
the Government will furnish to the Contrac-
tor or that the Contractor is expected to
generate which is confidential. Similarly,
the Contracting Officer and the Contractor
may, by mutual consent, identify such con-
fidential information from time to time dur-
ing the performance of the contract. Failure
to agree will be settled pursuant to the ‘‘Dis-
putes’’ clause.

(d) If it is established that information to
be utilized under this contract is subject to
the Privacy Act, the Contractor will follow
the rules and procedures of disclosure set
forth in the Privacy Act of 1974, 5 U.S.C.
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552a, and implementing regulations and poli-
cies, with respect to systems of records de-
termined to be subject to the Privacy Act.

(e) Confidential information, as defined in
(a)(1) and (2) above, shall not be disclosed
without the prior written consent of the in-
dividual, institution or organization.

(f) Written advance notice of at least 45
days will be provided to the Contracting Offi-
cer of the Contractor’s intent to release find-
ings of studies or research, which have the
possibility of adverse effects on the public or
the Federal agency, as described in (b) above.
If the Contracting Officer does not pose any
objections in writing within the 45 day pe-
riod, the Contractor may proceed with dis-
closure. Disagreements not resolved by the
Contractor and Contracting Officer will be
settled pursuant to the ‘‘Disputes’’ clause.

(g) Whenever the Contractor is uncertain
with regard to the proper handling of mate-
rial under the contract, or if the material in
question is subject to the Privacy Act or is
confidential information subject to the pro-
visions of this clause, the Contractor shall
obtain a written determination from the
Contracting Officer prior to any release, dis-
closure, dissemination, or publication.

(h) The provisions of paragraph (e) of this
clause shall not apply when the information
is subject to conflicting or overlapping pro-
visions in other Federal, State or local laws.

(End of clause)

452.226–70 Preferred Products.

As prescribed in 426.7009(a), include
the following provision:

PREFERRED PRODUCTS (MAY 1998)

Specific products required by this solicita-
tion and resulting contract are subject to a
price or a technical preference. A list of
these products, the specific preference, and
the manufacturer or producer is included
below.

Contract Line Item (or other location in this
solicitation): * llllllllllllll

Product: lllllllllllllllllll

Manufacturer/Producer: * llllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

Preference: * llllllllllllllll
llllllllllllllllllllllll

(End of provision)

*For each line item to which a pref-
erence applies, Contracting Officer shall
insert appropriate information.

[63 FR 26998, May 15, 1998]

452.226–71 Set-aside for Mandatory
Products.

As prescribed in 426.7009(b), include
the following provision:

SET-ASIDE FOR MANDATORY PRODUCTS (MAY
1998)

Specific products are set-aside as manda-
tory products. These are separately listed in
the schedule, specifications, or performance
work statement. Specific terms governing
the set-aside, and source information for the
products are shown below.

Contract Line Item (or other location in this
solicitation): * llllllllllllll

llllllllllllllllllllllll

Product: * llllllllllllllllll

Manufacturer/Producer: * llllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

Set-Aside Terms: * lllllllllllll
llllllllllllllllllllllll

(End of provision)

*For each line item to which a set-aside
applies, Contracting Officer shall insert
appropriate information.

[63 FR 26998, May 15, 1998]

452.226–72 Price Preference for
Award.

As prescribed in 426.7009(c), include
the following provision:

PRICE PREFERENCE FOR AWARD (MAY 1998)

Certain products listed in the schedule of
this solicitation are subject to a price pref-
erence. A list of these products, the amount
of the preference, and source information is
included in provision 452.226-70, Preferred
Products. For purposes of evaluation of of-
fers only, the offered prices for these prod-
ucts will be reduced by the price preference
listed in the solicitation.

(End of provision)

[63 FR 26998, May 15, 1998]

452.228–70 Alternative Forms of Secu-
rity.

As prescribed in 428.204–2, insert the
following provision:

ALTERNATIVE FORMS OF SECURITY (NOV 1996)

If furnished as security, money orders,
drafts, cashiers checks, or certified checks
shall be drawn payable to: lll*.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00281 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



286

48 CFR Ch. 4 (10–1–98 Edition)452.228–71

(End of provision)

*Contracting Officer shall insert the
name of the USDA contracting activity.

452.228–71 Insurance Coverage.

As prescribed in 428.310, insert the
following clause:

INSURANCE COVERAGE (NOV 1996)

Pursuant to FAR clause 52.228–5, Insur-
ance-Work on a Government Installation,
the Contractor will be required to present
evidence to show, as a minimum, the
amounts of insurance coverage indicated
below:

(a) Workers Compensation and Employer’s
Liability. The Contractor is required to com-
ply with applicable Federal and State work-
ers’ compensation and occupational disease
statutes. If occupational diseases are not
compensable under those statutes, they shall
be covered under the employer’s liability
section of the insurance policy, except when
contract operations are so commingled with
a Contractor’s commercial operations that it
would not be practical to require this cov-
erage. Employer’s liability coverage of at
least $100,000 shall be required, except in
States with exclusive or monopolistic funds
that do not permit worker’s compensation to
be written by private carriers.

(b) General Liability. The Contractor shall
have bodily injury liability insurance cov-
erage written on a comprehensive form of
policy of at least $500,000 per occurrence.

(c) Automobile Liability. The Contractor
shall have automobile liability insurance
written on a comprehensive form of policy.
The policy shall provide for bodily injury
and property damage liability covering the
operation of all automobiles used in connec-
tion with performing the contract. Policies
covering automobiles operated in the United
States shall provide coverage of at least
$200,000 per person and $500,000 per occur-
rence for bodily injury and $20,000 per occur-
rence for property damage or loss.

(d) Aircraft Public and Passenger Liabil-
ity. When aircraft are used in connection
with performing the contract, the Contrac-
tor shall have aircraft public and passenger
liability insurance. Coverage shall be at
least $200,000 per person and $500,000 per oc-
currence for bodily injury, other than pas-
senger injury. Coverage for passenger injury
shall be at least $200,000 multiplied by the
number of seats or passengers, whichever is
greater.

(End of clause)

Alternate I (NOV 1996). As prescribed
in 428.310, substitute the following
paragraph (b), when additionally the

contractor must have property damage
liability coverage:

(b) General Liability. (1) The Contractor
shall have bodily injury liability coverage
written on a comprehensive form of policy of
at least $500,000 per occurrence.

(2) The Contractor shall have property
damage liability insurance shall be required
in the amount of lll* per occurrence.

*Contracting Officer shall insert
amount required.

452.232–70 Reimbursement for Bond
Premiums—Fixed-Price Construc-
tion Contracts.

As prescribed in 432.111, insert the
following clause:

REIMBURSEMENT FOR BOND PREMIUMS—FIXED-
PRICE CONSTRUCTION CONTRACTS (NOV 1996)

The Contract Price includes the total
amount for premiums that the Contractor
attributes to the furnishing of performance
and payment bonds required by the contract.
Reimbursement for bond premiums under
the clause at FAR 52.232–5, Payments Under
Fixed-Price Construction Contract, shall not
cover any amount therefor not included in
the contract price.

(End of clause)

[61 FR 53646, Oct. 15, 1996. Redesignated at 63
FR 26996, May 15, 1998.]

452.236–70 Additive or Deductive
Items.

As prescribed in 436.205, insert the
following provision:

ADDITIVE OR DEDUCTIVE ITEMS (FEB 1988)

The low bidder for purposes of award shall
be the conforming responsible bidder offering
the low aggregate amount for the first or
base bid item, plus or minus (in the order of
priority listed in the schedule) those addi-
tive or deductive bid items providing the
most features of the work within the funds
determined by the government to be avail-
able before bids are opened. If addition of an-
other bid item in the listed order of priority
would make the award exceed such funds for
all bidders, it shall be skipped and the next
subsequent additive bid item in a lower
amount shall be added if award therein can
be made within such funds. For example,
when the amount available is $100,000 and a
bidder’s base bid and four successive addi-
tives are $85,000, $10,000, $8,000, $6,000, and
$4,000, the aggregate amount of the bid for
purposes of award would be $99,000 for the
base bid plus the first and fourth additives,
the second and third additives being skipped
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because of each of them would cause the ag-
gregate bid to exceed $100,000. In any case all
bids shall be evaluated on the basis of the
same additive or deductive bid items, deter-
mined as above provided. The listed order of
priority need be followed only for determin-
ing the low bidder. After determination of
the low bidder as stated, award in the best
interests of the Government may be made on
the selected first or base bid item and any
combination of additive or deductive items
for which funds are determined to be avail-
able at the time of the award, provided that
award on such combination of bid items does
not exceed the amount offered by any other
conforming responsible bidder for the same
combination of bid items.

(End of clause)

452.236–71 Prohibition Against the Use
of Lead-Based Paint.

As prescribed in 436.571, insert the
following clause:

PROHIBITION AGAINST THE USE OF LEAD-
BASED PAINT (NOV 1996)

Neither the Contractor nor any sub-
contractor performing under this contract
shall use paints containing more then 0.06 of
1 percent lead by weight (calculated as lead
metal) in the total nonvolatile content of
the paint, or the equivalent measure of lead
in the dried film of paint already applied, or
both.

(End of clause)

452.236–72 Use of Premises.

As prescribed in 436.572, insert the
following clause:

USE OF PREMISES (NOV 1996)

(a) Before any camp, quarry, borrow pit,
storage, detour, or bypass site, other than
shown on the drawings, is opened or operated
on USDA land or lands administered by the
USDA, the Contractor shall obtain written
permission from the Contracting Officer. A
camp is interpreted to include a campsite or
trailer parking area of any employee work-
ing on the project for the Contractor.

(b) Unless excepted elsewhere in the con-
tract, the Contractor shall (i) provide and
maintain sanitation facilities for the work
force at the site and (ii) dispose of solid
waste in accordance with applicable Federal,
State and local regulations.

(End of clause)

452.236–73 Archaeological or Historic
Sites.

As prescribed in 436.573, insert the
following clause:

ARCHAEOLOGICAL OR HISTORIC SITES (FEB
1988)

If a previously unidentified archaeological
or historic site(s) is encountered, the Con-
tractor shall discontinue work in the general
area of the site(s) and notify the Contracting
Officer immediately.

(End of clause)

452.236–74 Control of Erosion, Sedi-
mentation, and Pollution.

As prescribed in 436.574, insert the
following clause:

CONTROL OF EROSION, SEDIMENTATION, AND

POLLUTION (NOV 1996)

(a) Operations shall be scheduled and con-
ducted to minimize erosion of soils and to
prevent silting and muddying of streams,
rivers, irrigation systems, and impound-
ments (lakes, reservoirs, etc.).

(b) Pollutants such as fuels, lubricants,
bitumens, raw sewage, and other harmful
materials shall not be discharged on the
ground; into or nearby rivers, streams, or
impoundments; or into natural or man-made
channels. Wash water or waste from concrete
or aggregate operations shall not be allowed
to enter live streams prior to treatment by
filtration, settling, or other means sufficient
to reduce the sediment content to not more
than that of the stream into which it is dis-
charged.

(c) Mechanized equipment shall not be op-
erated in flowing streams without written
approval by the Contracting Officer.

(End of clause)

452.236–75 Maximum Workweek—Con-
struction Schedule.

As prescribed in 436.575, insert the
following clause:

MAXIMUM WORKWEEK—CONSTRUCTION

SCHEDULE (NOV 1996)

Within ll calendar days after receipt of a
written request from the Contracting Offi-
cer, the Contractor must submit the follow-
ing in writing for approval:
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(a) A schedule as required by FAR clause
52.236–15, Schedules for Construction Con-
tracts, and

(b) The hours (including the daily starting
and stopping times) and days of the week the
Contractor proposes to carry out the work.

The maximum workweek that will be ap-
proved is ll*.

(End of clause)

*Contracting Officer shall insert appro-
priate number of days and hours and/or
days.

452.236–76 Samples and Certificates.
As prescribed in 436.576, insert the

following clause:

SAMPLES AND CERTIFICATES (FEB 1988)

When required by the specifications or the
Contracting Officer, samples, certificates,
and test data shall be submitted after award
of the contract, prepaid, in time for proper
action by the Contracting Officer or his/her
designated representative. Certificates and
test data shall be submitted in triplicate to
show compliance with materials and con-
struction specified in the contract perform-
ance requirements.

Samples shall be submitted in duplicate by
the Contractor, except as otherwise speci-
fied, to show compliance with the contract
requirements. Materials or equipment for
which samples, certifications or test data are
required shall not be used in the work until
approved in writing by the Contracting Offi-
cer.

(End of clause)

452.236–77 Emergency Response.
As prescribed in 436.577, the following

clause may be used in Forest Service
construction contracts:

EMERGENCY RESPONSE (NOV 1996)

(a) Contractor’s Responsibility for Fire Fight-
ing. (1) The Contractor, under the provisions
of FAR clause 52.236–9, Protection of Exist-
ing Vegetation, Structures, Equipment, Util-
ities, and Improvements, shall immediately
extinguish all fires on the work site other
than those fires in use as a part of the work.

(2) The Contractor may be held liable for
all damages and for all costs incurred by the
Government for labor, subsistence, equip-
ment, supplies, and transportation deemed
necessary to control or suppress a fire set or
caused by the Contractor or the Contractor’s
agents or employees.

(b) Contractor’s Responsibility for Notifica-
tion in Case of Fire. The Contractor shall im-
mediately notify the Government of any

fires sighted on or in the vicinity of the work
site.

(c) Contractor’s Responsibility for Responding
to Emergencies. When directed by the Con-
tracting Officer, the Contractor shall allow
the Government to temporarily use employ-
ees and equipment from the work site for
emergency work (anticipated to be restricted
to fire fighting). An equitable adjustment for
the temporary use of employees and equip-
ment will be made under the Changes clause,
FAR 52.243–4.

(End of clause)

452.236–78 Forest Service Standard
Specifications for Construction of
Roads and Bridges.

As prescribed in 436.578, insert the
following clause:

FOREST SERVICE STANDARD SPECIFICATIONS

FOR CONTSTRUCTION OF ROADS AND BRIDGES

(NOV 1996)

The Forest Service Standard Specifica-
tions for Construction of Roads and Bridges,
llll 199l are included by reference. The
requirements contained in these specifica-
tions are hereby made a part of this solicita-
tion and any resultant contract.

(End of clause)

452.236–79 Opted Timber Sale Road
Requirements.

As prescribed in 436.579, insert the
following clause:

OPTED TIMBER SALE ROAD REQUIREMENTS

(NOV 1996)

This contract is for the construction of
timber sale road(s) which a timber purchaser
has opted to have the Government construct.
The Government is obligated to make these
roads available to the timber purchaser by
lll*. Failure to make these roads avail-
able by this date could result in Government
liability for delay to the timber purchaser
for which the Contractor might become lia-
ble should the Contractor fail to complete
this contract within the specified and al-
lowed contract time.

(End of clause)

*Contracting Officer shall insert appro-
priate date.

452.236–80 Firms Ineligible for
Award—Construction.

As prescribed in 436.670, insert the
following clause:
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FIRMS INELIGIBLE FOR AWARD—CONSTRUCTION

(NOV 1996)

The firm(s) and its subsidiaries or affili-
ates signatory to this contract shall be ineli-
gible for award of any construction contract
resulting from the design work performed
under this contract.

(End of clause)

452.237–70 Loss, Damage, Destruction
or Repair.

(a) As prescribed in 437.110(a), insert
a clause substantially as follows:

LOSS, DAMAGE, DESTRUCTION OR REPAIR (FEB
1988)

(a) For equipment furnished under this
contract without operator, the Government
will assume liability for any loss, damage or
destruction of such equipment, not to exceed
a total of $lll* except that no reimburse-
ment will be made for loss, damage or de-
struction due to (1) ordinary wear or tear, (2)
mechanical failure, or (3) the fault or neg-
ligence of the Contractor or the Contractor’s
agents or employees.

(b) For equipment furnished under this
contract with operator, the Government
shall not be liable for any loss, damage or de-
struction of such equipment, except for loss,
damage or destruction resulting from the
negligent or wrongful act(s) of Government
employee(s) while acting within the scope of
their employment.

(c) All repairs to equipment furnished
under this contract shall be made by the
Contractor and reimbursement, if any, shall
be determined in accordance with (a) or (b)
above. Repairs shall be made promptly and
equipment returned to use within lll**
hours. In lieu of repairing equipment, the
Contractor may furnish similar replacement
equipment within the time specified. The
Contractor may authorize the Government
to make repairs upon the request of the Con-
tracting Officer. In such case, the Contractor
will be billed for labor and parts costs.

(End of clause)

*Contracting Officer shall insert
amount available in current funds to
cover potential liability.

**Contracting Officer shall insert ap-
propriate number of hours.

452.237–71 Pre-Bid/Pre-Proposal Con-
ference.

As prescribed in 437.110(b), insert a
provision substantially as follows:

PRE-BID/PRE-PROPOSAL CONFERENCE (FEB
1988)

(a) The Government is planning a pre-bid/
pre-proposal conference, during which poten-
tial offerors may obtain a better understand-
ing of the work required.

(b) Offerors are encouraged to submit all
questions in writing at least five (5) days
prior to the conference. Questions will be
considered at any time prior to or during the
conference; however, offerors will be asked
to confirm verbal questions in writing. Sub-
sequent to the conference, an amendment to
the solicitation containing an abstract of the
questions and answers, and a list of
attendees, will be disseminated.

(c) In order to facilitate conference prep-
arations, it is requested that the person
named on the Standard Form 33 of this solic-
itation be contacted and advised of the num-
ber of persons who will attend.

(d) The Government assumes no respon-
sibility for any expense incurred by an offer-
or prior to contract award.

(e) Offerors are cautioned that, notwith-
standing any remarks or clarifications given
at the conference, all terms and conditions
of the solicitation remain unchanged unless
they are changed by amendment to the solic-
itation. If the answers to conference ques-
tions, or any solicitation amendment, create
ambiguities, it is the responsibility of the of-
feror to seek clarification prior to submit-
ting an offer.

(f) The conference will be held:

Date: llllllllllllllllllll
Time: llllllllllllllllllll
Location: llllllllllllllllll

(End of clause)

452.237–73 Equipment Inspection
Visit.

As prescribed in 437.110(c), insert the
following provision:

EQUIPMENT INSPECTION VISIT (FEB 1988)

Offerors are urged and expected to inspect
the equipment on which maintenance or re-
pairs are to be performed and to satisfy
themselves regarding all conditions that
may affect the cost of contract performance,
to the extent that the information is reason-
ably obtainable. In no event shall failure to
inspect the equipment constitute grounds for
a claim after contract award.

Offerors are invited to inspect the lll*
at lll* by telephoning lll* on lll*
for an appointment.

(End of clause)

*Contracting Officer shall insert appro-
priate data.
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452.237–74 Key Personnel.
As prescribed in 437.110(d), insert a

clause substantially as follows:

KEY PERSONNEL (FEB 1988)

(a) The Contractor shall assign to this con-
tract the following key personnel: lllll

(b) During the first ninety (90) days of per-
formance, the Contractor shall make no sub-
stitutions of key personnel unless the substi-
tution is necessitated by illness, death, or
termination of employment. The Contractor
shall notify the Contracting Officer within 15
calendar days after the occurrence of any of
these events and provide the information re-
quired by paragraph (c) below. After the ini-
tial 90-day period, the Contractor shall sub-
mit the information required by paragraph
(c) to the Contracting Officer at least 15 days
prior to making any permanent substi-
tutions.

(c) The Contractor shall provide a detailed
explanation of the circumstances necessitat-
ing the proposed substitutions, complete re-
sumes for the proposed substitutes, and any
additional information requested by the Con-
tracting Officer. Proposed substitutes should
have comparable qualifications to those of
the persons being replaced. The Contracting
Officer will notify the Contractor within 15
calendar days after receipt of all required in-
formation of the decision on substitutions.
The contract will be modified to reflect any
approved changes of key personnel.

(End of clause)

452.237–75 Restrictions Against Disclo-
sure.

As prescribed in 437.110(e), insert a
clause substantially as follows:

RESTRICTIONS AGAINST DISCLOSURE (FEB
1988)

(a) The Contractor agrees, in the perform-
ance of this contract, to keep all information
contained in source documents or other
media furnished by the Government in the
strictest confidence. The Contractor also
agrees not to publish or otherwise divulge
such information in whole or in part in any
manner or form, or to authorize or permit
others to do so, taking such reasonable
measures as are necessary to restrict access
to such information while in the Contrac-
tor’s possession, to those employees needing
such information to perform the work pro-
vided herein, i.e., on a ‘‘need to know’’ basis.
The Contractor agrees to immediately notify
in writing, the Contracting Officer, named
herein, in the event that the Contractor de-
termines or has reason to suspect a breach of
this requirement.

(b) The Contractor agrees not to disclose
any information concerning the work under

this contract to any persons or individual
unless prior written approval is obtained
from the Contracting Officer. The Contractor
agrees to insert the substance of this clause
in any consultant agreement or subcontract
hereunder.

(End of clause)

452.237–76 Progress Reporting.
As prescribed in 437.270(a), insert a

clause substantially as follows:

PROGRESS REPORTING (FEB 1988)

The Contractor shall submit a progress re-
port lll*, covering work accomplished
during that period of the contract perform-
ance. The progress report shall be brief and
factual and shall be prepared in accordance
with the following format:

(a) A cover page containing:
(1) Contract number and title;
(2) Type of report, sequence number of re-

port, and period of performance being re-
ported;

(3) Contractor’s name and address;
(4) Author(s); and
(5) Date of report.
(b) Section I—An introduction covering the

purpose and scope of the contract effort.
This shall be limited to one paragraph in all
but the first and final month’s narrative.

(c) Section II—A description of overall
progress plus a separate description of each
task or other logical segment of work on
which effort was expended during the report
period. The description shall include perti-
nent data and/or graphs in sufficient detail
to explain any significant results achieved.

(d) Section III—A description of current
technical or substantive performance, and
any problem(s) which may impede perform-
ance along with proposed corrective action.

(e) Section IV—A planning schedule shall
be included with the first progress report for
all assigned tasks required under the con-
tract, along with the estimated starting and
completion dates for each task. The planning
schedule shall be updated and submitted
with each subsequent technical progress re-
port, including an explanation of any dif-
ference between actual progress and planned
progress, why the differences have occurred,
and—if behind planned progress—what cor-
rective steps are planned.

(f) Section V—If applicable, financial infor-
mation shall be submitted for each major
task or line item cost.

Data shall include:
(1) The total estimated cost budgeted (fee

excluded).
(2) The estimated cost expended during the

current reporting period.
(3) Identification of direct labor hours of

prime contractor and subcontractor(s) and/or
consultant(s), if applicable.
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(4) Total project to-date expenditures.
(5) Total remaining funds.

(End of clause)

*Contracting Officer shall insert fre-
quency of reporting requirement.

452.237–78 Contracts with Consulting
Firms for Services.

As prescribed in 437.270(b), insert a
clause substantially as follows:

CONTRACTS WITH CONSULTING FIRMS FOR
SERVICES (FEB 1988)

Offerors are specifically cautioned that
any firm(s) receiving a contract award to
provide the services described herein will be
prohibited from competing for or receiving a
follow-on contract to perform lll.*

(End of clause)

*Contracting Officer shall insert the ap-
propriate information.

452.246–70 Inspection and Acceptance.
As prescribed in 446.370, insert the

following clause:

INSPECTION AND ACCEPTANCE (FEB 1988)

(a) The Contracting Officer or the Con-
tracting Officer’s duly authorized represent-
ative will inspect and accept the supplies
and/or services to be provided under this con-
tract.

(b) Inspection and acceptance will be per-
formed at: lll.*

(End of clause)

*Contracting Officer shall insert appro-
priate identifying data.

Alternate I (FEB 1988). As prescribed
in 446.370, substitute a paragraph (b)
and add a paragraph (c):

(b) Inspection will be performed at: lll.*
(c) Acceptance will be performed at:

lll.*

(End of clause)

452.247–70 Delivery Location.
As prescribed in 447.302, insert a

clause substantially as follows:

DELIVERY LOCATION (FEB 1988)

Shipment of deliverable items, other than
reports, shall be to: lll.*

(End of clause)

*Contracting Officer shall insert appro-
priate identifying data.

452.247–71 Marking Deliverables.
As prescribed in 447.305–10(a), insert a

clause substantially as follows:

MARKING DELIVERABLES (FEB 1988)

(a) The contract number shall be placed on
or adjacent to all exterior mailing or ship-
ping labels of deliverable items called for by
the contract.

(b) Mark deliverables, except reports, for:
lll.*

(End of clause)

*Contracting Officer shall insert the ap-
propriate information.

452.247–72 Packing for Domestic Ship-
ment.

As prescribed in 447.305–10(b), insert
the following clause:

PACKING FOR DOMESTIC SHIPMENT (FEB 1988)

Material shall be packed for shipment in
such a manner that will insure acceptance
by common carriers and safe delivery at des-
tination. Containers and closures shall com-
ply with the Interstate Commerce Commis-
sion regulations, Uniform Freight Classifica-
tion Rules, or regulations of other carriers
as applicable to the mode of transportation.

(End of clause)

452.247–73 Packing for Overseas Ship-
ment.

As prescribed in 447.305–10(c), insert
the following clause:

PACKING FOR OVERSEAS SHIPMENT (FEB 1988)

Supplies shall be packed for overseas ship-
ment in accordance with the best commer-
cial export practice suitable for water move-
ment to arrive undamaged at ultimate des-
tination.

(End of clause)

PART 453—FORMS

Sec.
453.000 Scope of part.

Subpart 453.1—General

453.103 Exceptions.
453.108 Recommendations concerning forms.

Subpart 453.2—Prescription of Forms

453.200 Scope of subpart.
453.213 Simplified Acquisition and other

simplified purchase procedures (AD–838).
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453.270 Request for contract action (AD–
700).

Subpart 453.3—Illustrations of Forms

453.300 Scope of subpart.
453.303 Agency forms.
453.303–700 Procurement Request (AD–700).
453.303–838 Purchase Order (AD–838).

AUTHORITY: 5 U.S.C. 301 and 40 U.S.C.
486(c).

SOURCE: 61 FR 53646, Oct. 15, 1996, unless
otherwise noted.

§ 453.000 Scope of part.

This part:
(a) Prescribes USDA (AD) forms for

use in acquisition,
(b) Contains requirements and infor-

mation generally applicable to AD
forms and forms prescribed by FAR
part 53, and

(c) Illustrates AD forms.

Subpart 453.1—General

453.103 Exceptions.

(a) The contracting officer shall sub-
mit a request for exceptions to forms
prescribed in FAR part 53 through the
head of the contracting activity (HCA)
to the Senior Procurement Executive
(SPE) for referral to the GSA.

(b) Requests for exceptions to AD
forms prescribed in part 453 shall be
handled as individual or class devi-
ations, as appropriate (see subpart
401.4).

453.108 Recommendations concerning
forms.

Contracting officers shall submit rec-
ommendations for new forms or to re-
vise, eliminate, or consolidate forms
prescribed by FAR part 53 and part 453
through the HCA to the SPE.

Subpart 453.2—Prescription of
Forms

453.200 Scope of subpart.
This subpart prescribes USDA (AD)

forms for use in acquisition. Consistent
with the approach used in FAR subpart
53.2, this subpart is arranged by subject
matter, in the same order as, and
keyed to, the parts of the AGAR in
which the form usage requirements are
addressed.

453.213 Simplified Acquisition and
other simplified purchase proce-
dures (AD–838).

Form AD–838, Purchase Order, is pre-
scribed for use as a Simplified Acquisi-
tion Procedure/delivery order/task
order document in lieu of OF 347 and
OF 348 (see 413.505–1).

453.270 Request for contract action
(AD–700).

Form AD–700, Procurement Request,
may be used as a contract requisition
document by contracting activities in
USDA.

Subpart 453.3—Illustrations of
Forms

453.300 Scope of subpart.
This subpart contains illustrations of

USDA (AD) forms for use in acquisi-
tions. Forms are not illustrated in the
FEDERAL REGISTER or Code of Federal
Regulations. Individual copies may be
obtained from any USDA contracting
activity or the office of the SPE.

453.303 Agency forms.

453.303–700 Procurement Request
(AD–700).

453.303–838 Purchase Order (AD–838).
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CHAPTER 5—GENERAL SERVICES
ADMINISTRATION

(Parts 500 to 599)

SUBCHAPTER A—GENERAL

Part Page
501 General Services Administration Acquisition Reg-

ulation System ..................................................... 297
502 Definitions of words and terms ............................... 301
503 Improper business practices and personal conflicts

of interest ............................................................. 302
504 Administrative matters .......................................... 309

SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

505 Publicizing contract actions ................................... 318
506 Competition requirements ...................................... 321
507 Acquisition planning ............................................... 322
508 Required sources of supplies and services ............... 324
509 Contractor qualifications ........................................ 325
510 Market research [Reserved]
511 Describing agency needs ......................................... 330
512 Acquisition of commercial items ............................ 333

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

513 Simplified acquisition procedures ........................... 335
514 Sealed bidding ......................................................... 338
515 Contracting by negotiation ..................................... 349
516 Types of contracts ................................................... 360
517 Special contracting methods ................................... 362
518 [Reserved]

SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

519 Small business programs ......................................... 365
520–521 [Reserved]
522 Application of labor laws to Government acquisi-

tions ..................................................................... 368
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Part Page
523 Environment, conservation, and occupational safe-

ty .......................................................................... 373
524 Protection of privacy and freedom of information 374
525 Foreign acquisition ................................................. 374
526 [Reserved]

SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

527 Patents, data, and copyrights ................................. 380
528 Bonds and insurance ................................................ 380
529 Taxes ....................................................................... 383
530 Cost accounting standards ...................................... 383
531 Contract cost principles and procedures ................. 383
532 Contract financing .................................................. 383
533 Protests, disputes, and appeals ............................... 390

SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

534 Major system acquisition ........................................ 398
535 Research and development contracting [Reserved]
536 Construction and architect-engineer contracts ...... 398
537 Service contracting ................................................. 403
538 FSS schedule contracting ....................................... 403
539 Management, acquisition, and use of information

resources [Reserved]
540 [Reserved]
541 Acquisition of utility services ................................. 405

SUBCHAPTER G—CONTRACT MANAGEMENT

542 Contract administration ......................................... 406
543 Contract modification ............................................. 411
544 Subcontracting policies and procedures [Re-

served]
545 Government property .............................................. 412
546 Quality assurance .................................................... 412
547 Transportation ........................................................ 414
548 Value engineering [Reserved]
549 Termination of contracts ........................................ 415
550 Extraordinary contractual actions ......................... 416
551 Use of Government sources by contractors [Re-

served]

SUBCHAPTER H—CLAUSES AND FORMS

552 Solicitation provisions and contract clauses .......... 418
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Part Page
553 Forms ...................................................................... 485

SUBCHAPTERS I–M [RESERVED]

SUBCHAPTER N—SPECIAL CONTRACTING PROGRAMS

570 Acquisition of leasehold interests in real property 486

APPENDIX A—CONTRACTING OFFICE ASSIGNMENT CODES 498
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SUBCHAPTER A—GENERAL

PART 501—GENERAL SERVICES AD-
MINISTRATION ACQUISITION
REGULATION SYSTEM

Subpart 501.1—Purpose, Authority,
Issuance

Sec.
501.102 Authority.
501.103 Applicability.
501.104 Issuance.
501.104–1 Publication and code arrangement.
501.104–2 Arrangement of regulations.
501.104–3 Copies.
501.105 OMB approval under the Paperwork

Reduction Act.
501.170 Other GSA publications.
501.170–1 GSA orders and handbooks.
501.170–2 Acquisition letters.

Subpart 501.4—Deviations From the FAR
and GSAR

501.402 Policy.
501.403 Individual deviations.
501.404 Class deviations.

Subpart 501.6—Contracting Authority and
Responsibilities

501.601 General.
501.602 Contracting officers.
501.602–2 Responsibilities.
501.602–3 Ratification of unauthorized com-

mitments.
501.603–1 General.

Subpart 501–7—Determinations and
Findings

501.707 Signatory authority.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26486, June 23, 1989, unless
otherwise noted.

Subpart 501.1—Purpose, Authority,
Issuance

501.102 Authority.

The General Services Administration
Acquisition Regulation (GSAR) is
issued and maintained by the Associate
Administrator for Acquisition Policy
under the authority of the Federal
Property and Administrative Services
Act of 1949, as amended.

501.103 Applicability.

(a) This regulation applies to con-
tracts for supplies or services (includ-
ing construction).

(b) Parts 501, 502, 503, 505, 506, 517, 530,
533, 552, 553, 570, and subparts 504.2,
504.9, 509.4, 515.1, 515.406, 519.3, 519.6,
519.7, 522.8, 522.13, 522.14, 532.1, 532.4,
532.6, 532.8, and 532.9 apply to leases of
real property. Other provisions of the
(GSAR) 48 CFR chapter 5 do not apply
to leases of real property unless a spe-
cific cross-reference is made in part
570.

(c) This regulation applies to the dis-
posal of real and personal property
only to the extent explicitly stated.
The portions of Subpart 501.6 regarding
the Contracting Officer Warrant Pro-
gram and legal review and assistance,
and Subpart 504.70 on the uniform pro-
curement instrument identification
system apply to the disposal of real or
personal property. Subpart 509.4 re-
garding suspension and debarment of
contractors is applicable to contracts
for the disposal of personal property
(see FPMR Subpart 101–45.6).

(d) This regulation may deviate from
the Federal Acquisition Regulation
(FAR) when authorized. (See FAR Sub-
part 1.4 and Subpart 501.4.) When the
GSAR does not implement the FAR,
the FAR alone governs.

[54 FR 26486, June 23, 1989, as amended at 60
FR 42794, Aug. 17, 1995; 63 FR 19194, Apr. 17,
1998]

501.104 Issuance.

501.104–1 Publication and code ar-
rangement.

The GSAR is published in the daily
issue of the FEDERAL REGISTER, a cu-
mulated form in the Code of Federal
Regulations (CFR), and a separate
loose-leaf edition.

501.104–2 Arrangement of regulations.

(a) The numbering system used in
GSAR conforms to the FAR System. A
particular policy or procedure is iden-
tified by the same number in both the
FAR and GSAR.
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(b) When the GSAR implements the
FAR, the GSAR is numbered (and cap-
tioned) to correspond to the FAR part,
subpart, section, or subsection being
implemented.

(c) When the GSAR supplements the
FAR by dealing with subject matter
not in the FAR, numbers beginning
with 70 are assigned to the
supplementing part, subpart, section,
or subsection.

(d) When the FAR requires no imple-
mentation, the GSAR will not contain
corresponding citations. This will re-
sult in some gaps in the GSAR. In such
cases, see the FAR for policies and pro-
cedures.

501.104–3 Copies.
Copies of the GSAR in CFR form may

be purchased from the Superintendent
of Documents, Government Printing
Office (GPO), Washington, DC 20402.

501.105 OMB approval under the Pa-
perwork Reduction Act.

The following OMB control numbers
apply:

GSAR reference OMB control
No.

509.105–1(a) .................................................. 3090–0007
511.170(b)(3) ................................................. 3090–0203
511.204(g) ...................................................... 3090–0246
511.404(a)(2) ................................................. 3090–0204
511.404(a)(5) ................................................. 3090–0204
514.201(7)(a) ................................................. 3090–0200
516.203–4(b) .................................................. 3090–0243
516.505 .......................................................... 3090–0248
519.708(b) ...................................................... 3090–0252
522.406–6 ...................................................... 1215–0140
523.370 .......................................................... 3090–0205
525.105–70(d) ................................................ 3090–0198
525.205 .......................................................... 3090–0240
532.502–3 ...................................................... 3090–0229
532.905–70 .................................................... 9000–0102
532.905–71 .................................................... 3090–0080
537.110(a) ...................................................... 3090–0197
537.110(b) ...................................................... 3090–0006
538.203–71(a) ................................................ 3090–0121
538.203–71(b) ................................................ 3090–0250
538.203–71(d) ................................................ 3090–0262
542.1107 ........................................................ 3090–0027
546.302–70 .................................................... 3090–0027
546.302–71 .................................................... 3090–0027
546.570 .......................................................... 3090–0227
552.210–74 .................................................... 3090–0203
552.210–79 .................................................... 3090–0246
552.212–1 ...................................................... 3090–0204
552.212–71 .................................................... 3090–0204
552.214–75 .................................................... 3090–0200
552.216–71 .................................................... 3090–0243
552.216–73 .................................................... 3090–0248
552.216–74 .................................................... 3090–0248
552.219–73 .................................................... 3090–0252
552.223–71 .................................................... 3090–0205
552.225–70 .................................................... 3090–0198

GSAR reference OMB control
No.

552.225–75 .................................................... 3090–0240
552.228–74 .................................................... 3090–0189
552.232–74 .................................................... 3090–0229
552.232–79 .................................................... 3090–0080
552.237–70 .................................................... 3090–0197
552.237–71 .................................................... 3090–0006
552.238–70 .................................................... 3090–0250
552.238–72 .................................................... 3090–0121
552.238–75 .................................................... 3090–0262
552.242–70 .................................................... 3090–0027
552.246–70 .................................................... 3090–0027
552.246–72 .................................................... 3090–0027
552.249–71 .................................................... 3090–0227
GSA–72 ......................................................... 3090–0121
GSA–72–A ..................................................... 3090–0121
GSA–527 ....................................................... 3090–0007
GSA–618–D ................................................... 1215–0149
GSA–1142 ..................................................... 3090–0080
GSA–1364 ..................................................... 3090–0086
GSA–1678 ..................................................... 3090–0027
GSA–2419 ..................................................... 9000–0102
570.802(c) ...................................................... 3090–0086

[60 FR 63260, Dec. 8, 1994, as amended at 61
FR 6164, Feb. 16, 1996; 61 FR 14033, Mar. 29,
1996]

501.170 Other GSA publications.

501.170–1 GSA orders and handbooks.
Internal agency guidance, as de-

scribed in FAR 1.301(a)(2), must be
issued by heads of contracting activi-
ties in the form of a GSA order or
handbook. GSA orders and handbooks
must not unnecessarily repeat, para-
phrase, or otherwise restate the FAR
and GSAR. Policies and procedures for
issuing GSA orders and handbooks are
in the HB, Writing GSA Internal Direc-
tives (OAD P 1832.3A).

[57 FR 14649, Apr. 22, 1992]

501.170–2 Acquisition letters.
(a) Acquisition letters may be issued

to provide coverage on an interim
basis, pending incorporation of mate-
rial in GSA orders or handbooks. Ac-
quisition letters will be considered can-
celed after one year and therefore must
be incorporated into the applicable
order or handbook within that time pe-
riod.

(b) The heads of contracting activi-
ties (HCA’s) or their designees may
issue acquisition letters. Normally no
more than two officials within a con-
tracting activity, as appropriate, may
be designated to issue acquisition let-
ters.
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(c) Acquisition letters must be co-
ordinated with appropriate offices in-
cluding Acquisition Policy, Counsel,
and the Inspector General. Proposed
procedures affecting the operation of
the small business program must be co-
ordinated with the Office of Small and
Disadvantaged Business Utilization
(AU).

(d) Acquisition letters must be iden-
tified by a number assigned by the
issuing activity. The number should
begin with the correspondence symbol
of the issuing office, followed by the
last two digits of the calendar year in
which it is issued and be numbered con-
secutively beginning with 1. For exam-
ple, the number of the first letter
issued by the Commissioner, Public
Buildings Service, in calendar year 1989
will be P–89–1.

(e) The body of the acquisition letter
should contain the following para-
graphs, as appropriate:

(1) Purpose.
(2) Background.
(3) Effective date.
(4) Termination date.
(5) Cancellation.
(6) Applicability (offices to which ac-

quisition letter is applicable).
(7) Reference to regulations (FAR or

GSAR), handbooks, or orders.
(8) Instructions/procedures.
(f) The issuing office is responsible

for distributing its acquisition letters
to affected contracting activities, re-
gional Acquisition Management Staffs
(RAMS), the Office of Acquisition Pol-
icy, appropriate Central Office con-
tracting activities, Associate General
Counsels, Regional Counsels, Direc-
tives and Correspondence Management
Branch in Central Office, and Informa-
tion Management Branches in the re-
gions. In Region 3, it is the Adminis-
trative Operations Branch.

(g) Each issuing office must report on
acquisition letters issued and canceled
on a quarterly basis so that the Office
of Acquisition Policy can issue a con-
solidated index of all acquisition let-
ters issued or canceled. The index will
be distributed to GSA contracting ac-
tivities.

Subpart 501.4—Deviations From
the FAR and GSAR

SOURCE: 61 FR 51374, Oct. 2, 1996, unless
otherwise noted.

501.402 Policy.

(a) Uniformity is an objective of the
GSA Acquisition Regulatory System.
However, the desire for consistency of
action by GSA contracting activities
must not restrict or discourage devel-
opment and testing of new procedures
and techniques. Similarly, the desire
for consistency must not prevent GSA
contracting activities from adopting
alternate procedures determined to be
in the Government’s interest based on
unique programmatic or managerial
considerations.

(b) A contracting activity may devi-
ate from a regulatory provision which
implements a statutory requirement
only to the extent that the deviation
does not violate the underlying stat-
ute.

(c) Deviations must not be used to
defeat the FAR and GSAR approval re-
quirements.

501.403 Individual deviations.

Individual deviations from the GSAR
or the FAR must be approved by the
Contracting Director. A copy must be
submitted to GSA’s Senior Procure-
ment Executive (MV).

501.404 Class deviations.

(a) Class deviations from the FAR or
the GSAR must be approved by the
head of the contracting activity (HCA).
A copy must be submitted to GSA’s
Senior Procurement Executive (MV).

(b) Requests for class deviations
must be supported by statements that
disclose the need for and the nature of
the deviation.

(c) Class deviations from the GSAR
will expire in 12 months if not ex-
tended. They may be rescinded earlier
by the Senior Procurement Executive
or the HCA without prejudice to any
action previously taken.
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Subpart 501.6—Contracting
Authority and Responsibilities

501.601 General.
Heads of contracting activities (see

502.1) are contracting officers by virtue
of their position. Other contracting of-
ficers are appointed under FAR 1.603
and GSA’s contracting officer warrant
program.

[60 FR 40108, Aug. 7, 1995]

501.602 Contracting officers.

501.602–2 Responsibilities.
(a) GSA revolving funds. Unless other-

wise notified, contracting officers may
assume that sufficient funds are avail-
able for purchases payable from GSA
revolving funds upon the receipt of a
requisition signed by an authorized in-
dividual citing such funds. Requisitions
for indefinite delivery contracts which
provide for a guaranteed minimum
must cite funds adequate to cover the
guaranteed minimum quantities.

(b) GSA funds, other than revolving
funds. (1) A requisition signed by an au-
thorized individual may be considered
as evidence that funds cited are avail-
able for purchases payable from GSA
funds other than revolving funds. A
certification that additional funds are
available must be obtained from the
requisitioning activity before awarding
a contract or purchase order when the
purchase exceeds (by 10 percent or $50,
whichever is greater) the dollar
amount of funds cited on the purchase
requisition.

(2) When a requisition is not used,
e.g., lease of real property, the con-
tracting officer must ensure funds are
available before awarding the contract.

(c) Other Federal agencies’ funds. For
purchases for direct delivery to Federal
agencies other than GSA, the receipt of
a properly signed/approved purchase re-
quest is sufficient evidence that funds
are available. Where, however, the
agency’s purchase request indicates
that a specific dollar amount has been
set aside for the acquisition, as in the
case of a Project Implementation
Order/Commodities (PIO/C) from the
Agency for International Development,
the buying activity must not exceed
the fund limitation except to the ex-

tent authorized in supply support
agreements. When the funds stated on
the purchase request appear to be or
are insufficient to cover costs for the
acquisition, transportation, export sur-
charge, and any other expense involved
in the delivery of material to des-
ignated consignees, additional funds
must be obtained from the requiring
agency before the acquisition is com-
pleted as indicated below:

(1) When requirements are submitted
by agencies directly to a contracting
division in the Central Office (regard-
less of where the procurement is actu-
ally made), the request for additional
funds should be made by the Central
Office contracting division.

(2) When requirements are submitted
to a regional contracting division (re-
gardless of where the acquisition is
made), the request for additional funds
will be made by the order processing
and control activity in the region ini-
tially receiving the requirement.

[54 FR 26486, June 23, 1989, as amended at 56
FR 15288, Apr. 16, 1991]

501.602–3 Ratification of unauthorized
commitments.

(a) Authority. Under FAR 1.602–3, con-
tracting officers may ratify unauthor-
ized contractual commitments if the
HCA approves the ratification action.
The HCA may not redelegate this au-
thority.

(b) Procedures. (1) Generally, the Gov-
ernment is not bound by commitments
made by persons who do not have con-
tracting authority. Such unauthorized
acts may violate laws or regulations.
Therefore, unauthorized commitments
should be considered as serious em-
ployee misconduct and consideration
given to initiating disciplinary action.
If suspected irregularities may involve
fraud against the Government, or any
type of misconduct that might be pun-
ishable as a criminal offense, either the
employee’s supervisor or the contract-
ing officer must immediately report
the matter to the Office of the Inspec-
tor General with a request for a com-
plete investigation.

(2) The individual who made the un-
authorized commitment shall furnish
the appropriate contracting director
all records and documents concerning
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the commitment and a complete writ-
ten statement of facts, including, but
not limited to, a statement as to why
normal acquisition procedures were not
followed, why the contractor was se-
lected and a list of other sources con-
sidered, description of work or prod-
ucts, estimated or agreed-upon con-
tract price, citation of appropriation
available, and a statement regarding
the status of the performance. Under
exceptional circumstances, such as
when the person who made the unau-
thorized commitment is no longer
available to attest to the cir-
cumstances of the unauthorized com-
mitment, the contracting director may
waive the requirement that the respon-
sible employee initiate and document
the request for ratification, provided
that a written determination is made
stating that a commitment was in fact
made by an employee, who must be
identified in the determination.

(3) The contracting director will as-
sign the request to a contracting offi-
cer for processing. The contracting of-
ficer shall prepare a summary state-
ment of facts addressing the limita-
tions in FAR 1.602–3(c) recommending
whether or not the transaction should
be ratified. Advice against express rati-
fication should include a recommenda-
tion for other appropriate disposition.
When ratification is not permissible
due to legal improprieties in the pro-
curement, the contracting officer may
recommend that payment be made for
services rendered on a quantum meruit
basis (the reasonable value of work or
labor) or for goods furnished on a quan-
tum valebant basis (the reasonable
value of goods sold and delivered) pro-
vided there is a showing that the Gov-
ernment has received a benefit. (See
FAR 1.602–3(d).)

(4) The request for ratification, the
information required by paragraph
(b)(3) of this section and a rec-
ommendation for corrective action to
preclude recurrence, must be for-
warded, through appropriate channels
to the HCA for consideration.

(5) The HCA shall approve the ratifi-
cation in writing, or direct other dis-
position as appropriate. Acquisitions
approved for ratification are returned
to the contracting officer for issuance
of the necessary contractual docu-

ments. If the request for ratification is
not justified, the HCA will return the
request without approval and provide a
written explanation for the decision
not to approve ratification.

(6) HCAs shall maintain a separate
file containing a copy of each request
for approval to ratify an unauthorized
contractual commitment and a copy of
the response. This file must be made
available for review by the Office of
Acquisition Policy and the Inspector
General.

501.603–1 General.
The contracting officer warrant pro-

gram (COWP) is the system established
for the selection, appointment, and ter-
mination of appointment of contract-
ing officers.

Subpart 501.7—Determinations
and Findings

501.707 Signatory authority.
The FAR frequently refers to deter-

minations being made by the agency
head. Section 309 of the Federal Prop-
erty and Administrative Services Act
defines agency head and provides that
at the option of the Administrator, the
term may include the chief official of
any principal organizational unit of
the GSA. The Administrator has au-
thorized the heads of contracting ac-
tivities to act as agency head to facili-
tate the procurement of property and
services under Title III of the Federal
Property and Administrative Services
Act. (See GSA Delegation of Authority
Manual, ADM P 5450.39C.) When the ap-
plicable statute precludes redelegation
of the authority, the Administrator
must sign the D&F (see for example,
FAR 6.302–7). Class D&Fs, if authorized,
must be signed by the HCA.

[60 FR 54955, Oct. 27, 1995]

PART 502—DEFINITIONS OF WORDS
AND TERMS

Subpart 502.1—Definitions

502.101 Definitions.
Agency competition advocate means

the GSA Competition Advocate located
in the Office of Acquisition Policy.
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Chief of the contracting office means
branch chiefs of Central Office or re-
gional office branches within divisions
that are responsible for performing
contracting and/or contract adminis-
tration functions except for FSS. In
FSS Commodity Centers, ‘‘chief of con-
tracting office’’ means division direc-
tors within the Commodity Centers. In
Federal Supply Service Bureaus,
‘‘Chief of Contracting Office’’ means
branch chiefs or supervisory equiva-
lents. In PBS, the Director of a Facil-
ity Support Center is considered to be
the ‘‘chief of the contracting office.’’

Contracting activity competition advo-
cate means the individual designated in
writing by the head of the contracting
activity. This authority may not be re-
delegated. The HCA must ensure that
the designated competition advocate is
not assigned any duty or responsibility
that is inconsistent with the advocacy
function. The identity of the des-
ignated official shall be communicated
to procuring staff and the Senior pro-
curement executive.

Contracting director means directors
of Central Office or regional office divi-
sions that are responsible for perform-
ing contracting and/or contract admin-
istration functions except for FSS.
‘‘Contracting director’’ means direc-
tors of Commodity Centers and Federal
Supply Service Bureaus in the FSS.

Head of the contracting activity means
the Associate Administrator for Acqui-
sition Policy, Associate Administrator
for Federal Telecommunications Serv-
ice (FTS), Commissioners of the Fed-
eral Supply Services (FSS), Informa-
tion Technology Services (ITS), Public
Buildings Service (PBS), or Regional
Administrators. The Associate Admin-
istrator for Acquisition Policy serves
as the HCA for Central Office contract-
ing activities outside of FTS, FSS, ITS
and PBS.

Senior procurement executive means
the Associate Administrator for Acqui-
sition Policy.

[57 FR 9213, Mar. 17, 1992, as amended at 57
FR 61583, Dec. 28, 1992; 60 FR 21467, May 2,
1995; 60 FR 54957, Oct. 27, 1995]

PART 503—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 503.1—Safeguards

Sec.
503.101 Standards of conduct.
503.101–3 Agency regulations.
503.104 Procurement integrity.
503.104–4 Definitions.
503.104–5 Disclosure, protection, and mark-

ing of proprietary and source selection
information.

503.104–7 Postemployment restriction appli-
cable to Government officers and em-
ployees serving as procurement officers
and certifications required from procure-
ment officials leaving Government serv-
ice.

503.104–8 Knowing violations, duty to in-
quire, and ethics advisory opinions.

503.104–9 Certification requirement.
503.104–10 Solicitation provisions and con-

tract clauses.
503.104–11 Processing violations or possible

violations.
503.104–12 Ethics program training require-

ments.

Subpart 503.2—Contractor Gratuities to
Government Personnel

503.203 Reporting suspected violations of
the Gratuities clause.

503.204 Treatment of violations.

Subpart 503.3—Reports of Suspected
Antitrust Violations

503.303 Reporting suspected antitrust viola-
tions.

Subpart 503.4—Contingent Fees

503.404 Solicitation provision and contract
clause.

503.408 Evaluation of the SF 119.
503.408–1 Responsibilities.
503.409 Misrepresentations or violations of

the Covenant Against Contingent Fees.

Subpart 503.5—Other Improper Business
Practices

503.570 Advertising.
503.570–1 Policy.
503.570–2 Contract clause.

Subpart 503.6—Contracts with Government
Employees or Organizations Owned or
Controlled by Them

503.602 Exceptions.
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503.603 Responsibilities of the contracting
officer.

Subpart 503.7—Voiding and Rescinding
Contracts

503.702 Definitions.
503.705 Procedures.

Subpart 503.8—Limitation on Payment of
Funds To Influence Federal Transactions

503.804 Policy.
503.806 Processing suspected violations.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26496, June 23, 1989, unless
otherwise noted.

Subpart 503.1—Safeguards
503.101 Standards of conduct.

503.101–3 Agency regulations.
(a) GSA Standards of Conduct are in

Part 105–735 of the General Services
Administration Property Management
Regulations (GSPMR) (ADM 7900.9).
Authorized exceptions to FAR 3.101–2
are in GSPMR 105–735.202(e). Enforce-
ment procedures are in GSPMR 105–
735.101.

(b) The requirement for employee fi-
nancial disclosure and restrictions on
private employment for former Gov-
ernment employees are in GSPMR 105–
735.4 and 105–735.6.

503.104 Procurement integrity.

503.104–4 Definitions.
Property, as used in FAR 3.104 and in

this section, also means acquisitions of
leasehold interests in real property.

[55 FR 39972, Oct. 1, 1990]

503.104–5 Disclosure, protection, and
marking of proprietary and source
selection information.

(a) The contracting officer or any
other individual who prepares, makes
or controls proprietary and source se-
lection information shall—

(1) Ensure documents are marked as
prescribed in FAR 3.104–5(c).

(2) Provide physical security for doc-
uments in the office environment dur-
ing and after duty hours.

(3) Ensure security of interoffice
mailing of documents by using opaque
envelopes, ‘‘double wrapping’’ with

more than one envelope and sealing of
envelopes.

(4) Maintain strict control over oral
communications regarding the acquisi-
tion.

(b) The GSA Form 3611, Cover Page
Source Selection Information, may be
used as the cover page for documents
that contain source selection informa-
tion. The use of the GSA Form 3611
does not eliminate the requirement to
mark each page of the document that
contains source selection information.

(c)(1) The following classes of persons
are authorized access to proprietary
and source selection information to the
extent necessary to accomplish their
requisite duties and responsibilities
with respect to a particular procure-
ment:

(i) Requirements generators, includ-
ing client agency representatives, pro-
gram and technical experts involved in
the development of statements of
work, specifications or similar docu-
ments.

(ii) Contracting personnel acting in
support of the contracting officer.

(iii) Secretarial, clerical and admin-
istrative personnel of the contracting
activity directly involved in the pro-
curement.

(iv) Supervisors in the contracting
officer’s chain of command.

(v) Attorneys in the Office of General
Counsel and Regional Counsel’s Offices.

(vi) Contract auditors in the Office of
Inspector General and Regional Inspec-
tor General’s offices.

(vii) Engineers and other technical
support personnel who provide support
to the contracting officer.

(viii) Small Business Technical Advi-
sors.

(ix) Small Business Administration
(SBA) personnel responsible for review-
ing determining not to set-aside acqui-
sitions, determining the small business
status of offerors under FAR 19.302,
processing applications for Certificates
of Competency under FAR subpart 19.6,
reviewing subcontracting plans, or
awarding contracts under the 8(a) pro-
gram.

(x) Department of Labor (DOL) per-
sonnel responsible for making eligi-
bility determinations under the Walsh-
Healey Public Contracts Act or for
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processing preaward EEO clearances
under FAR 22.805.

(xi) Personnel in the Credit and Fi-
nance Branch, Region 6, and other per-
sonnel who provide support to the con-
tracting officer in making contractor
responsibility determinations.

(xii) Personnel serving on technical
evaluation boards or source selection
evaluation boards.

(xiii) Contract clearance personnel.
(2) The Associate Administrator for

Acquisition Policy may authorize addi-
tional classes of persons access to pro-
prietary or source selection informa-
tion.

(3) The contracting officer may au-
thorize persons access to proprietary or
source selection information when such
access is necessary to the conduct of
the procurement and to the extent that
the person has a ‘‘bona fide need to
know.’’ Access must be limited to only
that information needed by the person
to perform his/her responsibilities.

(4) The GSA Form 3617, Record of Au-
thorization of Access to Proprietary or
Source Selection Information, may be
used to comply with the requirement
at FAR 3.104–5(d)(2) to maintain the
list of individuals authorized access to
proprietary or source selection infor-
mation at the contracting activity.

(5) Release of proprietary or source
selection information under FAR 3.104–
5(d)(3) must be made by letter citing
obligation to maintain a list of persons
authorized access to proprietary or
source selection information and to
provide the list to the contracting offi-
cer for inclusion in the contract file.

(6) In accordance with FAR 3.104–5(i),
the following caution notice must be
prominently displayed on any docu-
ment that releases proprietary or
source selection information:

This document, or portions thereof, con-
tains proprietary or source selection infor-
mation related to the conduct of a Federal
agency procurement, the disclosure of which
is restricted by section 27 of the Office of
Federal Procurement Policy Act (41 U.S.C.
423). The unauthorized disclosure of such in-
formation may subject both the discloser
and recipient of the information to contrac-
tual, civil, and/or criminal penalties as pro-
vided by law.

(7) For requests from an individual
Member of Congress see 505.403.

[55 FR 39972, Oct. 1, 1990, as amended at 55 FR
50700, Dec. 12, 1990]

§ 503.104–7 Postemployment restric-
tion applicable to Government offi-
cers and employees serving as pro-
curement officials and certifi-
cations required from procurement
officials leaving Government serv-
ice.

(a) The supervisor of each departing
GSA employee shall remind the depart-
ing employee that:

(1) He/she is presumed to know if he/
she is a procurement official (see FAR
3.104–8(b)(2));

(2) If he/she is a procurement official
at the time of departure, he/she is sub-
ject to certain postemployment re-
strictions (see FAR 3.104–7), and

(3) If he/she leaves the Government
during the conduct of a procurement
expected to result in a contract or
modification in excess of $100,000, he/
she must certify to the contracting of-
ficer that he/she understands the con-
tinuing obligation, during the conduct
of the procurement, not to disclose pro-
prietary or source selection informa-
tion related to the procurement.

A procurement is not considered com-
plete until all actions associated with
the award or modification of the pro-
curement have been taken. A departing
employee must submit the certifi-
cation to the contracting officer if he/
she participated, in a contract or modi-
fication expected to exceed $100,000
that has not been completed, even
though his/her duties may be complete
at the time of departure. The GSA
Form 3608, Procurement Integrity Cer-
tification of Departing GSA Procure-
ment Officials, must be used by depart-
ing employees to make the required
certification to contracting officers.
The departing employee may list all
contracts or modifications for which
he/she is a procurement official on the
GSA Form 3608. The original or a copy
of the form must be submitted to the
contracting officer for each contract or
modification listed. Each copy must be
annotated to identify the contracting
officer who received the original cer-
tification and the contract number of
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the contract that the contracting offi-
cer is responsible for so that the con-
tract file with the original certifi-
cation can be retrieved, if necessary.

(b) The contracting officer shall ob-
tain the GSA Form 3608 from any con-
tractor employee serving as a procure-
ment official who ceases performance
of those duties during the conduct of a
procurement expected to result in a
contract or modification in excess of
$100,000. (See FAR 3.104–10(d) and 52.203–
13).

[55 FR 39972, Oct. 1, 1990, as amended at 55 FR
50700, Dec. 12, 1990]

503.104–8 Knowing violations, duty to
inquire, and ethics advisory opin-
ions.

If a contracting officer has not been
appointed, the contracting director
shall serve as the Administrator’s des-
ignee and respond to inquiries under
FAR 3.104–8(d) and (e) regarding propri-
etary and source selection information.

[58 FR 52443, Oct. 8, 1993]

503.104–9 Certification requirement.
Contracting Officer shall submit re-

quests for waiver of certification re-
quirements under FAR 3.104–9(f)(2) to
the HCA for transmittal to the Senior
Procurement Executive (see 502.101).
The Senior Procurement Executive
will recommend that the Adminis-
trator approve or disapprove the re-
quest.

[55 FR 39972, Oct. 1, 1990]

503.104–10 Solicitation provisions and
contract clauses.

The contracting officer shall insert a
clause substantially the same as the
clause at 552.203–73, Price Adjustments
for Illegal or Improper Activity, in so-
licitations and contracts for the acqui-
sition of leasehold interests in real
property expected to exceed $100,000
and all modifications to leases exceed-
ing $100,000 which do not already con-
tain the clause.

[63 FR 18844, Apr. 16, 1998]

503.104–11 Processing violations or
possible violations.

(a)(1) The contracting officer’s deter-
mination that a reported violation or
possible violation of the statutory pro-

hibitions has no impact on the pending
award or selection of a source shall be
submitted, along with supporting docu-
mentation, to the HCA or SES designee
for review and concurrence before
award of a contract. In addition, the
nature and circumstances of the viola-
tion or possible violation, together
with any supporting documentation,
must be referred to the Inspector Gen-
eral in accordance with agency regula-
tions.

(2) The contracting officer’s deter-
mination that a reported violation or
possible violation of the statutory pro-
hibitions has an impact on the pending
award or selection of a source must be
referred along with all related informa-
tion available to the HCA, who will:

(i) Refer the matter immediately to
the Inspector General.

(ii) Determine the action to be taken
on the procurement in accordance with
FAR 3.104–11 (b) and (d).

(b) If the HCA or SES designee deter-
mines under FAR 3.104–11(f) that there
are urgent and compelling cir-
cumstances, or that it is otherwise in
the Governments interest to award or
modify a contract, the HCA or SES
designee shall notify the Adminis-
trator.

[55 FR 39974, Oct. 1, 1990]

503.104–12 Ethics program training re-
quirements.

(a) Except as provided in paragraph
(b) of this section, the contracting offi-
cer is not responsible for ensuring that
another agency’s employee(s), who may
function as a procurement official on
behalf of that agency in interacting
with GSA personnel, has executed the
Procurement Official’s Procurement
Integrity Certification pursuant to
FAR 3.104–12. Such interaction may
occur in the requirements determina-
tion process and the development of
specifications or statements of work.

(b) Where a non-Government person
or another agency’s employee(s) act on
behalf of GSA (e.g., serves on a Source
Selection Board) the contracting offi-
cer is responsible for obtaining the
Procurement Officials’s Procurement
Integrity Certification from non-GSA
or non-Government persons involved in
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the selection of a source in a GSA pro-
curement.

[55 FR 39974, Oct. 1, 1990]

Subpart 503.2—Contractor Gratu-
ities to Government Personnel

503.203 Reporting suspected violations
of the Gratuities clause.

Employees shall immediately report
any suspected violation of the Gratu-
ities clause to the contracting officer,
the Assistant Inspector General for In-
vestigations or the Regional Inspector
General for Investigations and to the
Deputy Standards of Conduct Coun-
selor in accordance with GSPMR 105–
735.202(e)(4). The report must outline
circumstances which indicate the Gra-
tuities clause has been violated and in-
clude all pertinent documents. The Of-
fice of Inspector General will inves-
tigate and, if appropriate, forward a re-
port and recommendation to the De-
partment of Justice and/or the Office of
Acquisition Policy, and/or the Office of
Ethics and Civil Rights.

503.204 Treatment of violations.
(a) The Associate Administrator for

Acquisition Policy or a designee shall
make determinations under FAR 3.204.

(b) The Associate Administrator or
designee, after coordinating the matter
with legal counsel, may initiate pro-
ceedings under FAR 3.204(a) by notify-
ing the contractor that action against
the contractor for a violation of the
Gratuities clause is being considered.
Notice must be provided by means of a
letter sent by certified mail to the last
known address of a party, its counsel,
or agent for service of process. In the
case of a business, notice may be sent
to any partner, principal officer, direc-
tor, owner or co-owner, or joint ven-
ture. If no return receipt is received
within 10 calendar days of mailing, re-
ceipt will be presumed.

(c) The contractor shall have 30 cal-
endar days to exercise its rights under
FAR 3.204(b), unless an extension is
granted.

(d) The Associate Administrator or
designee may refer a matter to an
agency fact-finding official designated
by the Chairman of the GSA Board of
Contract Appeals, if a determination is

made that there are disputes of fact
material to making a determination
under FAR 3.204(a). Referrals for fact-
finding will not be made in cases aris-
ing from a conviction or indictment as
defined in FAR 9.403. If a referral is
made, the fact-finding official shall:

(1) Afford the contractor the oppor-
tunity to dispute material facts relat-
ing to the determinations under FAR
3.204(a) (1) and (2).

(2) Conduct the proceedings under
rules that are consistent with FAR
3.204(b).

(3) Schedule a hearing within 20 cal-
endar days of receipt of the referral.
Extensions may be granted for good
cause upon the request of the contrac-
tor or the agency.

(4) Deliver written findings of fact to
the Associate Administrator or des-
ignee (together with a transcription of
the proceedings, if made), within 20 cal-
endar days after the hearing record
closes. The findings must resolve any
material disputes of fact by a prepon-
derance of the evidence.

(e) The Associate Administrator or
designee may reject the findings of the
fact-finding official only if they are de-
termined to be clearly erroneous or ar-
bitrary and capricious.

(f) In cases arising from conviction or
indictment, or in which there are no
disputes of material fact, the Associate
Administrator or designee shall con-
duct the hearing required by FAR
3.204(b).

(g) If it is determined that the Gratu-
ities clause has been violated, the con-
tractor may present evidence of miti-
gating factors to the Associate Admin-
istrator or designee, either orally or in
writing, in accordance with a schedule
established by the Associate Adminis-
trator or designee. The Associate Ad-
ministrator or designee shall exercise
the Government’s rights under FAR
3.204(c) only after considering mitigat-
ing factors.

Subpart 503.3—Reports of
Suspected Antitrust Violations

503.303 Reporting suspected antitrust
violations.

Contracting officers shall report evi-
dence of suspected antitrust violations
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in acquisitions to the Assistant Inspec-
tor General for Investigations or the
Regional Inspector General for Inves-
tigations. The Office of Inspector Gen-
eral will investigate and prepare a re-
port and recommendation to the Attor-
ney General and to the Office of Acqui-
sition Policy for suspension or debar-
ment consideration.

Subpart 503.4—Contingent Fees
503.404 Solicitation provision and con-

tract clause.
The contracting officer shall insert

the provision at 552.203–5, Covenant
Against Contingent Fees, in solicita-
tions and contracts for the acquisition
of leasehold interests in real property.

[54 FR 26496, June 23, 1989, as amended at 57
FR 37889, Aug. 21, 1992; 60 FR 42794, Aug. 17,
1995; 63 FR 18844, Apr. 16, 1998]

503.408 Evaluation of the SF 119.

503.408–1 Responsibilities.
The contracting officer’s documenta-

tion of the evaluation, conclusion and
any proposed action must be reviewed
by assigned legal counsel and the con-
tracting director.

503.409 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees.

Employees who suspect or have evi-
dence of violations of the Covenant
Against Contingent Fees clause shall
report the matter to the contracting
officer as well as the Office of Inspector
General. If appropriate, the Office of
Inspector General will forward a report
and recommendation to the Depart-
ment of Justice.

Subpart 503.5—Other Improper
Business Practices

503.570 Advertising.

503.570–1 Policy.
Contractors shall not refer to con-

tracts awarded by GSA in commercial
advertising in a manner which states
or implies that the product or service
provided is approved or endorsed by the
Government or is considered by the
Government to be superior to other
products or services. This policy is in-

tended to avoid the appearance of pref-
erence by the Government toward any
product or service.

503.570–2 Contract clause.
The contracting officer shall insert

the clause at 552.203–70, Restriction on
Advertising, in solicitations and con-
tracts for supplies or services when the
contract amount is expected to exceed
the simplified acquisition threshold.

[54 FR 26496, June 23, 1989, as amended at 60
FR 42802, Aug. 17, 1995]

Subpart 503.6—Contracts With
Government Employees or
Organizations Owned or Con-
trolled by Them

503.602 Exceptions.
(a) The heads of contracting activi-

ties may authorize exceptions to the
policy in FAR 3.601.

(b) Offers submitted by Government
employees on solicitations issued under
the Office of Management and Budget
(OMB) Circular A–76 may be considered
if the contracting officer complies with
503.603. When Government employees
submit offers, they do so with the
knowledge that if the contract is
awarded, their Government employ-
ment will be terminated. The imple-
mentation of OMB Circular A–76 pre-
sents a unique situation which may be
considered to be an exception to the
policy in FAR 3.601. Contracts between
the Government and its employees are
not expressly prohibited except, where
the employee acts for both the Govern-
ment and the contractor in a particu-
lar transaction or where the service to
be rendered is such as could be required
of the contractor in his/her capacity as
a Government employee.

503.603 Responsibilities of the con-
tracting officer.

Before awarding a contract to a GSA
employee who responded to an A–76 so-
licitation, the contracting officer shall:

(a) Obtain a written certification
from the employee’s supervisor that:
the individual was not involved in the
development of the solicitation or
specifications, or in the preparation of
the independent Government cost esti-
mate or in-house cost comparison; had
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no advance knowledge of the details of
the contents of the solicitation pack-
age; and was not otherwise involved in
the contracting process.

(b) Refer the proposed award to as-
signed legal counsel for review and ap-
proval.

(c) Ascertain whether a reduction-in-
force notice has been issued to the em-
ployee.

Subpart 503.7—Voiding and
Rescinding Contracts

503.702 Definitions.

Notice means a letter sent by cer-
tified mail with a return receipt re-
quested to the last known address of a
party, its counsel, or agent for service
of process. In the case of a business,
such notice may be sent to any part-
ner, principal officer, director, owner
or co-owner, or joint venturer. If no re-
turn receipt is received within 10 cal-
endar days of mailing, receipt will be
presumed.

Voiding and rescinding official means
the Associate Administrator for Acqui-
sition Policy or a designee.

503.705 Procedures.

(a) Where a contract has been tainted
by fraud, bribery, conflict of interest,
or similar misconduct, the contracting
officer should consult with counsel to
determine if the Government has a
common law remedy such as avoidance,
rescision, or cancellation. Alter-
natively, the matter may be referred to
the voiding and rescinding official
under FAR 3.705, if there has been a
final conviction for any violation of 18
U.S.C. 201–224.

(b) The contracting officer may post-
pone a decision to exercise the Govern-
ment’s common law right to void, re-
scind, or cancel a contract pending
completion of legal proceedings against
a contractor.

(c) A referral to the voiding and re-
scinding official should identify the
final conviction and include the infor-
mation required by FAR 3.705(d) (2)
through (5). The contracting officer
should coordinate the referral with the
Office of Inspector General to ascertain
if a debarment referral is con-
templated.

(d) The voiding and rescinding offi-
cial shall review the referral and co-
ordinate the matter with assigned legal
counsel and the contracting activity. If
a determination is made to declare
void and rescind a contract and to re-
cover the amounts expended and the
property transferred, the voiding and
rescinding official shall issue the no-
tice required by FAR 3.705, and conduct
the hearing contemplated by FAR
3.705(c)(3). If the voiding and rescinding
official determines that there is a gen-
uine dispute of material fact regarding
the agency decision, the voiding and
rescinding official shall refer the mat-
ter to the fact-finding official des-
ignated by the Chairman of the GSA
Board of Contract Appeals. Such a re-
ferral will be made if there is a dispute
of fact that relates to:

(1) The contracts affected by the final
conviction giving rise to the proposed
action.

(2) The amounts expended and prop-
erty transferred by the Government
under the contracts covered by the pro-
posed action.

(3) The identity and value of any tan-
gible benefits received by the Govern-
ment under the affected contracts.

(e) If a referral for fact-finding is
made, the fact-finding official shall:

(1) Afford the contractor the oppor-
tunity to dispute material facts relat-
ing to 503.704(d) (1) through (3).

(2) Conduct the proceedings under
rules that are consistent with FAR
3.705(c)(3).

(3) Schedule a hearing within 20 cal-
endar days of receipt of the referral.
Extensions may be granted for good
cause upon the request of the contrac-
tor or the agency.

(4) Deliver written findings of fact to
the voiding and rescinding official (to-
gether with a transcription of the pro-
ceeding, if made) within 20 calendar
days after the hearing record closes.
The findings must resolve any material
disputes of fact by a preponderance of
the evidence.

(f) The voiding and rescinding official
shall not issue the agency’s final deci-
sion under FAR 3.705(e) until receipt of
the fact-finding official’s report, if any.
The voiding and rescinding official
may reject the findings of the fact-
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finding official only if they are deter-
mined to be clearly erroneous or arbi-
trary and capricious.

(g) In actions in which it is deter-
mined there are no material disputes of
fact relating to the determinations re-
quired by FAR 3.705(d) (2), (4) and (5),
the voiding and rescinding official will
conduct the hearing contemplated by
FAR 3.705(c)(3).

(h) The final decision must be coordi-
nated with the contracting activity
and a copy of the decision provided to
the activity.

Subpart 503.8—Limitation on Pay-
ment of Funds To Influence
Federal Transactions

SOURCE: 55 FR 29580, July 20, 1990, unless
otherwise noted.

503.804 Policy.
Contracting officers shall submit a

copy of each disclosure form received
in accordance with FAR 3.803 or 3.804 to
the Office of GSA Acquisition Policy
(VP) immediately upon receipt. The Of-
fice of GSA for Acquisition Policy will
prepare the agency report to Congress
in accordance with FAR 3.804(b).

503.806 Processing suspected viola-
tions.

Contracting officers shall submit evi-
dence of suspected violations of 31
U.S.C. 1352, Limitation on the Use of
Appropriated Funds to Influence Cer-
tain Federal Contracting and Financial
Transactions, to the Assistant Inspec-
tor General for Investigation or the Re-
gional Inspector General for Investiga-
tion. The Office of Inspector General
will investigate and, if appropriate,
prepare a report and recommendation
to the Department of Justice.

PART 504—ADMINISTRATIVE
MATTERS

Subpart 504.1—Contract Execution

Sec.
504.101 Contracting officer’s signature.
504.103 Contract clause.

Subpart 504.2—Contract Distribution

504.201 Procedures.

504.203 Taxpayer identification number in-
formation.

Subpart 504.4—Safeguarding Classified
Information Within Industry

504.402 General.
504.470 Requests for release of classified in-

formation.
504.470–1 Authorization for release.
504.470–2 Termination of authorization for

release.
504.471 Processing security requirements

checklist (DD Form 254).
504.472 Periodic review.
504.473 Recurring procurement.
504.474 Control of classified information.
504.475 Return of classified information.
504.476 Breaches of security.

Subpart 504.8—Contract Files

504.800 Scope of subpart.
504.802 Contract files.
504.803 Contents of contract files.
504.804–5 Detailed procedures for closing out

contract files.
504.805 Disposal of contract files.

Subpart 504.9—Information Reporting to
the Internal Revenue Service

504.903 Procedures.

Subpart 504.70—Uniform Procurement
Instrument Identification

504.7001 Uniform procurement instrument
identification.

504.7001–1 Policy.
504.7001–2 Basic procurement instrument

identification number.
504.7001–3 Order and call instrument identi-

fication number.
504.7001–4 Supplemental procurement in-

strument identification number.
504.7002 Procurement contract register.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26498, June 23, 1989, unless
otherwise noted.

Subpart 504.1—Contract
Execution

504.101 Contracting officer’s signa-
ture.

Contracts and contract modifications
must be signed personally and manu-
ally by the contracting officer. The
contracting officer’s name and title
must be typed or stamped below the
signature. In the absence of the des-
ignated contracting officer, another
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contracting officer may sign docu-
ments. However, in all cases the name
and title of the individual actually
signing the document must be typed or
stamped on the document below the
signature.

504.103 Contract clause.

Agency procedures do not require the
use of the clause at FAR 52.204–1, Ap-
proval of Contract, in solicitations and
contracts.

Subpart 504.2—Contract
Distribution

504.201 Procedures.

(a) Contracting Officers are required
to send documentation to the paying
office on all contracts where a delivery
order will be generated by GSA. The
documentation shall consist of a ‘‘Du-
plicate Original’’ of the entire contract
or modification, except as provided in
paragraph (c), below.

(b) The Contracting Officer shall cer-
tify that the ‘‘Duplicate Original’’ is a
true copy of the contract or modifica-
tion by means of a handwritten signa-
ture, in ink, on the award or modifica-
tion form (i.e., SF 26, 33, 1442, etc.). The
certification requirement does not
apply to:

(1) Leases of real property;
(2) Schedule contracts; or
(3) Standard or GSA multipage pur-

chase/delivery order carbon forms.
(c) For Federal Supply Service con-

tracts entered into the FSS–19 system
and subject to the requirement in para-
graph (a), above, distribution to the
paying office shall be accomplished
through the use of a system-generated
contract listing.

[57 FR 61583, Dec. 28, 1992]

504.203 Taxpayer identification num-
ber information.

The procedure outlined in FAR 4.203
for attaching the completed FAR pro-
vision at 52.204–3 as the last page of the
contract sent to the paying office does
not apply to leases of real property (see
504.903) or schedule contracts.

[55 FR 8954, Mar. 9, 1990]

Subpart 504.4—Safeguarding
Classified Information Within
Industry

504.402 General.
(a) This subpart prescribes proce-

dures for safeguarding classified infor-
mation required to be disclosed to con-
tractors in connection with the solici-
tation of offers, and the award, per-
formance, and termination of con-
tracts. As used in this subpart, the
term ‘‘contractor(s)’’ includes prospec-
tive contractors, subcontractors, ven-
dors, and suppliers of any tier.

(b) This subpart implements the re-
quirements of the Department of De-
fense’s Industrial Security Regulation
(ISR) and Industrial Security Manual
for Safeguarding Classified Informa-
tion (ISM). By agreement, the Depart-
ment of Defense will act for and on be-
half of GSA in rendering security serv-
ices required for safeguarding classified
information released by GSA to United
States (U.S.) industry.

(c) As used in this subpart, the term
‘‘U.S. industry’’ pertains to those in-
dustries (including educational and re-
search institutions) located within the
United States, its possessions, and the
Commonwealth of Puerto Rico.

504.470 Requests for release of classi-
fied information.

Prior to soliciting offers or entering
into discussions or negotiations with
any contractor involving the disclosure
of classified information, the contract-
ing officer shall prepare, in triplicate,
section I of GSA Form 1720, Request for
Release of Classified Information to
U.S. Industry (illustrated in subpart
553.3). After signing as requesting offi-
cer and obtaining approval from the
immediate supervisor, the contracting
officer shall forward all copies of the
completed form to the Personnel and
Information Security Division (CES),
Office of Management Controls and
Evaluation.

[56 FR 47004, Sept. 17, 1991]

504.470–1 Authorization for release.
CES, after determining that the con-

tractor has been issued a Department
of Defense facility security clearance,
will complete the appropriate parts of
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section II, of GSA Form 1720, and re-
turn the original and one copy to the
contracting officer. Under no cir-
cumstances will classified information
be disclosed or made accessible to any
contractor until the completed form
has been received from CES. Where
only Item 14b, section II, of the form
has been checked, the contracting offi-
cer’s actions will be governed by the
instructions on the reverse side of the
form. When a contractor is found to be
ineligible for a security clearance, CES
will advise the contracting officer.

[56 FR 47004, Sept. 17, 1991]

504.470–2 Termination of authoriza-
tion for release.

When circumstances support with-
drawal or revocation of security clear-
ance, CES will advise the contracting
officer of the termination of authoriza-
tion to release classified information
and include instructions concerning ac-
tions required to safeguard, withhold,
or obtain the return of classified infor-
mation. Reasons for such termination
may include:

(a) Failure of the contractor to main-
tain the physical standards required by
the ISM.

(b) Information indicating the con-
tractor no longer: (1) Is eligible for
clearance or (2) requires access to clas-
sified information.

[56 FR 47004, Sept. 17, 1991]

504.471 Processing security require-
ments checklist (DD Form 254).

(a) Contracts involving access to
classified information by the contrac-
tor require preparation of DD Form
254, Contract Security Classification
Specification (illustrated in FAR
53.303–DD–254), to identify and indicate
to Department of Defense (DOD) and
contractors the areas of classified in-
formation involved. In the case of con-
tracts for research, advisory and assist-
ance services, graphic arts services, or
other procurements of services, written
notice of classification may be used in
lieu thereof.

(b) Instructions or guidance on com-
pleting DD Form 254 may be obtained
from CES.

[54 FR 26498, June 23, 1989, as amended at 56
FR 47005, Sept. 17, 1991]

504.472 Periodic review.

Contracting officers shall review DD
Form 254 whenever a change in the
phase of performance occurs or at their
own discretion, but in any event at
least once a year, to determine wheth-
er the classified information can be
downgraded or declassified. The con-
tractor must be informed of the results
of the review by issuance of a revised
specification, or by written instruc-
tions instead of DD Form 254 (where
authorized), or if the review results in
no change in the classification speci-
fications, by written notification to
that effect. Upon termination or com-
pletion of the contract, a final check-
list must be prepared.

504.473 Recurring procurement.

When procurement is of a recurring
nature, a new DD Form 254 is not re-
quired if the end item is not changed
and there is no change from the pre-
vious security classification.

504.474 Control of classified informa-
tion.

(a) Classified information must be re-
corded, marked, handled, and transmit-
ted in accordance with instructions
contained in the handbook, Informa-
tion Security (ADM P 1025.2C).

(b) When classified information is
originated by another agency, the con-
sent of the originating agency must be
obtained prior to releasing the classi-
fied information to the contractor.

504.475 Return of classified informa-
tion.

(a) Unless the classified information
has been destroyed as provided in para-
graph 19 of the ISM, the contracting of-
ficer must recover the information.
When classified information is fur-
nished to a GSA contractor by another
Government agency, the return of such
information is the responsibility of
that agency.

(b) The contracting officer is respon-
sible for insuring that classified infor-
mation furnished to prospective
offerors, offerors, or contractors is re-
turned immediately:

(1) After bid opening or closing date
for receipt of proposals from non-re-
sponding offerors;
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(2) After contract award from unsuc-
cessful offerors;

(3) Upon termination or completion
of the contract;

(4) Upon notification that authoriza-
tion to release classified information
has been withdrawn;

(5) After notification that a facility
(i) does not have adequate means for
safeguarding classified information, or
(ii) has had its security clearance re-
voked or inactivated; or

(6) Whenever otherwise instructed by
the authority responsible for the secu-
rity classification.

504.476 Breaches of security.
When an unauthorized disclosure of

classified information is discovered,
the contracting officer or other GSA
employee responsible for the informa-
tion shall promptly refer the facts of
such breach or compromise to CES.

[56 FR 47005, Sept. 17, 1991]

Subpart 504.8—Contract Files
504.800 Scope of subpart.

This subpart prescribes requirements
for using standard contract file format
for all contracts, except leases of real
property, that exceed the simplified
purchase acquisition. The application
of this subpart to purchases made
using simplified acquisition procedures
is optional.

[54 FR 26498, June 23, 1989, as amended at 60
FR 42802, Aug. 17, 1995]

504.802 Contract files.
(a) Standardization of files. Contract

files must contain all necessary infor-
mation and documentation required by
FAR 4.802 and 4.803 and be organized in
the standardized contract file format
in 504.803.

(b) Responsibility for contract files. The
contracting officer is responsible for
the official file. All documents pertain-
ing to the contract must be forwarded
by those initiating them to the con-
tracting officer for inclusion in this
file. The contracting officer is also re-
sponsible for the accountability of con-
tract files transferred to the records
center and for knowing the location of
the files as provided by the National
Archives and Records Administration.

(c) Transfer of responsibility for con-
tract files. (1) When responsibility for a
contract is transferred from one con-
tracting officer to another, e.g., trans-
fer of assignments or redelegation of
contract administration (intraoffice or
interoffice), the contracting officer
transferring the files shall prepare a
detailed listing by file number and/or
name to identify the file(s) to be trans-
ferred (see also FAR 42.206).

(2) If available, duplicates of the files
to be transferred must be retained by
the contracting officer until acknowl-
edgement of receipt of the transferred
files by the contracting officer is re-
ceived.

(3) The original contracting officer
transferring the files shall retain one
copy of the listing and send a copy of
the listing to the successor contracting
officer under a separate mailing as ad-
vance notice of the files to be trans-
ferred.

(4) The files to be transferred to the
successor contracting officer must be
sent by certified mail, return receipt
requested, when appropriate, or by an-
other method so as to obtain a signa-
ture of the successor contracting offi-
cer for receipt of the contract files that
are transferred. The transferred files
must be accompanied by two copies of
the listing to the successor contracting
officer.

(5) The successor contracting officer,
who becomes responsible for the files,
shall sign one copy of the listing, cer-
tifying receipt of the files listed, and
return the signed copy to the contract-
ing officer transmitting the files.

504.803 Contents of contract files.

(a) The contract file must be numeri-
cally tabbed, filed in reverse order
starting with item (1) on the bottom of
the file and item (27) on the top. Docu-
ments within the tab should be filed
chronologically with the most recent
document on top. If any of the docu-
ments are too voluminous to be placed
under the applicable tab, they should
be included in a separate file and the
tab annotated with the location of the
file. All of the items described will not
always be needed for each contract ac-
tion. If a tab is not required for a par-
ticular action, it should be omitted
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from that contract file. The file must
be tabbed as specified below:

(1) Requisition or request for con-
tractual action. Where technical or re-
quirements personnel recommend the
use of other than full and open com-
petition, the certification of the accu-
racy and completeness of the data to
support the recommendation should be
filed under this tab. (See FAR 6.303–
1(b).)

(2) Specifications, drawings, and
other technical documents.

(3) Acquisition plan including, where
applicable, the determination required
by OMB Circular A–76 and/or concur-
rence of the cognizant competition ad-
vocate.

(4) Determination and findings re-
quired by FAR Subpart 1.7 and Subpart
501.7, or justification required by FAR
6.303, including the certification of ac-
curacy and completeness of the jus-
tification.

(5) Department of Labor Wage Deter-
mination.

(6) Small business and labor surplus
area determinations.

(7) Source list.
(8) Statement as to synopsis of pro-

posed procurement under FAR Subpart
5.2 or other required advertisements.

(9) Presolicitation notice.
(10) IFB/RFP and amendments.
(11) Abstract of bids/proposals includ-

ing identification of the low bidder/of-
feror, discounted price, etc.

(12) Cost or pricing data and informa-
tion other than cost or pricing data.
Where the requirement for submission
of cost or pricing data is waived, as
provided in FAR 15.804–1(b)(5), the
waiver and documentation supporting
the waiver should be filed under this
tab.

(13) Field pricing report (see FAR
15.805–5 and 515.805–5). Where the re-
quirement for a field pricing report of a
price proposal is waived, as provided in
FAR 15.805–5, the waiver and docu-
mentation supporting the waiver
should be filed under this tab.

(14) Price or cost analysis report pre-
pared under FAR 15.608. Supporting
technical analyses, other than those
supporting an audit report, should be
filed under this tab. The profit or fee
analysis required by FAR Subpart 15.9
should be made a part of the price or

cost analysis report. In those cases
where an independent Government es-
timate is prepared, it should also be
made a part of the price or cost analy-
sis report.

(15) A price negotiation memoran-
dum, as required by FAR 15.808, must
be written so as to permit reconstruc-
tion of all the major events of the ac-
quisition and placed under this tab.

(16) Certificate of current cost or
pricing data.

(17) Pre-award survey.
(18) EEO compliance review.
(19) ‘‘No bid’’ or ‘‘no proposal’’ cor-

respondence.
(20) Unsuccessful bids or proposals. A

copy of each rejected bid or unaccept-
able proposal also must be included in
the file under this tab.

(21) Mistakes in bids and protests.
This includes all correspondence and
determinations relating to mistakes in
bids disclosed before award and/or pro-
tests.

(22) Actions taken on late bids or pro-
posals.

(23) Contractual action. Successful
bid or proposal and all pertinent cor-
respondence applicable to the contrac-
tual action including evidence of sub-
mission of contract award data to pay-
ing office, if applicable (see 504.201).
Subcontracting plans that are incor-
porated in and made a material part of
a contract, as required by FAR 19.705–
5(a)(5), and the successful competing
contractor’s certificate of procurement
integrity required by FAR 3.104–9(b),
should be filed under this tab.

(24) Evidence of concurrence for legal
sufficiency of the appropriate counsel
(if applicable).

(25) Any required approvals—GSA
1535, Recommendation for Award, or
documentation of approval of Sub-
contracting Plan (as applicable). The
contracting officer’s and any other de-
parting procurement official’s certifi-
cate of procurement integrity, required
by FAR 3.104–7(a) and 48 CFR 503.104–7
and the record of individuals author-
ized access to proprietary or source se-
lection information, required by FAR
3.104–5(d)(2) and 3.104–9(e)(iii) should be
filed under this tab.

(26) Any notices of award including
Standard Form 99, Notice of Award of
Contract (if applicable).
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(27) SF 279, FPDS Individual Con-
tract Action Report.

(b) An index of the file tabs should be
placed in the file. Items which do not
apply should be so marked, and if nec-
essary, a brief explanation included.
The GSA Form 3420, Contract/Modifica-
tion File Checklist, illustrated in
553.370–3420, must be used by the con-
tracting officers in the Public Build-
ings Service. The form may be used by
other offices or a standard contract file
checklist, based on the requirements of
504.803(a), appropriate to that particu-
lar office may be prepared. The re-
quirements of a particular office may
provide for the inclusion of subhead-
ings under a tab or additional items as
appropriate.

[54 FR 26498, June 23, 1989, as amended at 54
FR 40060, Sept. 29, 1989; 55 FR 39974, Oct. 1,
1990; 57 FR 61584, Dec. 28, 1992; 61 FR 6165,
Feb. 16, 1996; 61 FR 14033, Mar. 29, 1996]

504.804–5 Detailed procedures for clos-
ing out contract files.

When the statement required by FAR
4.804–5(b) is completed, the administra-
tive contracting officer (ACO) shall for-
ward the statement and the contract
files to the cognizant procuring con-
tracting officer (PCO). The ACO shall
follow the procedures outlined in
504.802(c) when transferring the files to
the PCO.

504.805 Disposal of contract files.
The contracting officer’s account-

ability for contract files terminates at
the end of their retention period when
the notice of disposal is received from
the National Archives and Records Ad-
ministration, and disposal is approved
by the appropriate records liaison offi-
cer whose organization has functional
responsibility for the files.

Subpart 504.9—Information Re-
porting to the Internal Reve-
nue Service

504.903 Procedures.
(a) The Office of Finance makes re-

ports required by 26 U.S.C. 6041 and
6041A as implemented in 26 CFR to the
IRS on payments made to certain con-
tractors for services performed and to
lessors for providing space in buildings.

In order for Finance to make the re-
quired reports, contracting officers
must indicate on obligating documents
(e.g. purchase/delivery orders, con-
tracts, or the GSA Form R–620 for
leases) forwarded to Finance, the con-
tractor’s organization structure (e.g.
corporation, partnerships, etc.) and for
contractors that are not incorporated
(except as provided in FAR
4.902(a)(1)(i)), the contractor’s taxpayer
identification number (TIN). When cer-
tified invoice procedures (see 513.70) are
used, contracting officers must identify
the organization structure for Finance.

(b) Reports required by 26 U.S.C.
6050M are made through the Federal
Procurement Data System.

Subpart 504.70—Uniform Procure-
ment Instrument Identification

504.7001 Uniform procurement instru-
ment identification.

Except for real property leasing ac-
tivities and procurement activities of
the Federal Supply Service, the proce-
dures in this subpart prescribed for the
identification of contracts, orders, and
other procurement instruments regard-
less of dollar threshold are applicable
for all other contracting activities, in-
cluding the Federal Supply Service,
Property Management Division.

504.7001–1 Policy.
(a) The uniform procurement instru-

ment identification system must be
used for procurement instruments list-
ed in paragraph (f) of 504.7001–2. The
system does not apply to purchases
made through certified invoice proce-
dures (see 513.70) or to imprest fund
purchases.

(b) Identification should be placed in
the contract number block provided on
the applicable forms. If a space is not
reserved for the prescribed number, it
should be placed in the upper right-
hand corner of the form.

(c) Each contracting office shall
maintain records to ensure continuity
and control of procurement instrument
identification numbers. (See 504.7002.)

504.7001–2 Basic procurement instru-
ment identification number.

The basic procurement instrument
identification number will normally be
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assigned at the time of award. How-
ever, the number may be assigned at
the time a procurement request is re-
ceived if assignment at that time will
facilitate tracking of the procurement.
The basic procurement instrument
identification number does not change
during the life of the particular instru-
ment and consists of 14 alphanumeric
characters as follows:

(a) Characters 1 and 2 of the basic
procurement instrument identification
number is the symbol ‘‘GS.’’

(b) The third and fourth characters
reflect the region preparing the instru-
ment as follows:

00 Central Office
01 Region 1
02 Region 2
03 Region 3
04 Region 4
05 Region 5
06 Region 6
07 Region 7
08 Region 8
09 Region 9
10 Region 10
11 National Capital Region

(c) The fifth character is a capital
letter assigned to the service/office pre-
paring the instrument as follows:

B Office of the Chief Financial Officer
F Federal Supply Service
G GSA Board of Contract Appeals
C Office of Management and Human Re-

sources
J Office of Inspector General
K Information Technology Service
L Office of General Counsel
P Public Buildings Service
T Federal Telecommunications Service

(d) The sixth and seventh characters
identify the fiscal year in which the
number is assigned.

(e) The eighth and ninth characters
identify the contracting office prepar-
ing the instrument. (These codes will
be assigned to each GSA organization
where a contracting officer is as-
signed.) See appendix A for code as-
signment.

(f) The tenth character is a capital
letter assigned to indicate the type of
procurement instrument code as fol-
lows:

A Agreements, including basic agreements,
basic ordering agreements, and blanket
purchase agreements.

B Reserved
C Contracts, including letter contracts,

contracts referencing basic agreements, or
basic ordering agreements, excluding in-
definite delivery type contracts.

D Indefinite delivery contracts, including
definite quantity, requirements contracts
and indefinite quantity contracts.

E Sales contracts.
F–L Reserved
M Purchase orders (open market simplified

acquisition)—manual
N Reserved
P Purchase orders—(open market simplified

acquisition)—automated.
Q Reserved
R Reserved
S Schedule contract
T–Z Reserved

(g) The eleventh through fourteenth
characters reflect the serial number of
the instrument. A separate series of
numbers, maintained at the contract-
ing office level, may be used for each
type of instrument listed in paragraph
(f) of 504.7001–2, depending upon pro-
curement document volume. At the be-
ginning of each fiscal year, these serial
numbers will begin with the number
0001. Alphanumeric characters will be
serially assigned, after all the numeric
series are exhausted, i.e., 0001 through
9999, with an alpha as the first char-
acter, followed by three character nu-
meric serial number. Each issuing of-
fice is responsible for controlling the
serial number assignments. The follow-
ing numeric and alphanumeric se-
quences, excluding alpha I and O, will
be used:

0001 through 9999;
A001 through A999, B001 through B999; and so

on to Z001 through Z999.

(h) An example of this procurement
instrument identification number is:
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[54 FR 26498, June 23, 1989, as amended at 60 FR 54955, Oct. 27, 1995]

504.7001–3 Order and call instrument
identification number.

Delivery orders under indefinite de-
livery contracts (orders), and orders
under schedule contracts must be iden-
tified by an ‘‘11’’ character alpha-
numeric identification number placed
in the order number block of the order
form. The basic indefinite delivery or
schedule contract number must be
placed in the contract number block of
the order form.

(a) The first character is a capital
letter assigned to the office issuing the
order. This code will be identical to
those assigned in paragraph (c) of
504.7001–2.

(b) The second and third characters
reflect the Region issuing the order.
These identification codes will be iden-
tical to the codes assigned in para-
graph (b) of 504.7001–2.

(c) The fourth and fifth characters
identify the fiscal year in which the
number is assigned.

(d) The sixth and seventh characters
identify the contracting office prepar-
ing the order. These identification
codes will be the same as the codes as-
signed in paragraph (e) of 504.7001–2.

(e) The eighth through the eleventh
characters reflect the serial number of
the order. Each contracting office
maintains its own serial number. Al-
phanumeric numbers are used when
more than 9999 numbers are required.
Alphanumeric numbers are serially as-
signed with an alpha in the first posi-
tion followed by the numeric serial
number. The following sequences, ex-
cluding alpha I and O will be used:

0001 through 9999;
A001 through A999; and so on to Z001 through

Z999.

(f) An example of a delivery order
number is:
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504.7001–4 Supplemental procurement
instrument identification number.

Modifications to the basic contract
instrument and to call/order against
contracts are numbered by use of a
four character alphanumeric number.
The supplemental identification num-
bering system applies to all modifica-
tions to contracts and to call/orders
against contracts.

(a) The first character is a capital
letter identifying the office issuing the
modification, as indicated below:

A Contract administration office modifica-
tion (Administrative Components); or

P Purchasing office modification.

(b) The second character is a capital
letter identifying the type of action, as
follows:

A Administrative change.
C Change order.
O Other (includes exercise of options, price

adjustments under escalation clauses and

other changes made under specific con-
tract clauses.)

S Supplemental agreement (bilateral signa-
tures).

(c) The third and fourth characters
reflect the serial number. Alpha-
numeric numbers are used when more
than 99 numbers are required. Alpha-
numeric numbers are serially assigned
with an alpha in the first position fol-
lowed by a numeric number. If addi-
tional numbers are needed, alphas may
be used in both positions. The follow-
ing sequences, excluding alpha I and O,
will be used:

01 through 99.
A1 through A9, and so on to Z1 through Z9.
AA through AZ, and so on to ZA through

ZZ.

(d) An example of the supplemental
procurement instrument identification
number is:

504.7002 Procurement contract reg-
ister.

GSA Form 2728, Procurement Con-
tract Register, or an automated reg-

ister must be used to ensure continuity
and control of procurement instrument
identification numbers.
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SUBCHAPTER B—COMPETITION AND ACQUISITION
PLANNING

PART 505—PUBLICIZING
CONTRACT ACTIONS

Subpart 505.1—Dissemination of
Information

Sec.
505.101 Methods of disseminating informa-

tion.

Subpart 505.2—Synopses of Proposed
Contract Actions

505.202 Exceptions.
505.203 Publicizing and response time.
505.204 Presolicitation notices.
505.204–70 Presolicitation notices used in

connection with market searches for
competitive sources.

505.207 Preparation and transmittal of syn-
opses.

505.270 Synopsis of amendments to solicita-
tions.

Subpart 505.3—Synopses of Contract
Awards

505.303 Announcement of contract awards.
505.303–70 Notification of proposed substan-

tial awards and awards involving Con-
gressional interest.

Subpart 505.4—Release of Information

505.403 Requests from Members of Congress.

Subpart 505.5—Paid Advertisements

505.502 Authority.
505.503 Procedures.
505.504 Use of advertising agencies.

AUTHORITY: 40 U.S.C. 486(c)

SOURCE: 54 FR 26502, June 23, 1989, unless
otherwise noted.

Subpart 505.1—Dissemination of
Information

505.101 Methods of disseminating in-
formation.

(a) Contracting offices located in the
same geographic area as the Business
Service Center (BSC) may post the no-
tice required by FAR 5.101(a)(2) at the
BSC.

(b) The appropriate BSC must be fur-
nished a copy of solicitations (except
solicitations for space in buildings)

when the estimated contract amount is
expected to exceed the simplified ac-
quisition threshold. The BSC will dis-
play the solicitation for public exam-
ination.

(c) Unless exempt under FAR 5.202 or
505.202, proposed acquisitions must be
publicized in local newspapers and may
also be posted on on-line information
systems, when the acquisition is for:

(1) Real property appraisal services,
estimated to cost $10,000 or more; or

(2) Leasehold interests in real prop-
erty involving blocks of space of both
more than 10,000 square feet and terms
which exceed 6 months. Proposed leases
of 10,000 square feet or less or for terms
of 6 months or less may be publicized
when the contracting officer deter-
mines such advertising will serve to
promote competition.

[54 FR 26502, June 23, 1989, as amended at 57
FR 37889, Aug. 21, 1992; 60 FR 42794, 42802,
Aug. 17, 1995]

Subpart 505.2—Synopses of
Proposed Contract Actions

505.202 Exceptions.
The Administrator has determined

under section 18(c)(3) of the Office of
Federal Procurement Policy Act, as
amended (41 U.S.C. 416(c)(3) and section
8(g)(3)) of the Small Business Act, as
amended (15 U.S.C. 644(g)(3)) that:

(a) Advertising in local newspapers,
and optional posting on on-line infor-
mation systems, are more appropriate
than synopsizing in the Commerce Busi-
ness Daily (CBD) for proposed acquisi-
tions of—

(1) Leasehold interests in real prop-
erty (except lease construction on a
designated site);

(2) Real property appraisal services
(see 505.101); and

(b) It is not appropriate or reasonable
to publish an advance notice of:

(1) Acquisitions of works of art, in-
cluding the design, execution and in-
stallation of the artwork, under the
Art-in-Architecture Program; and

(2) Supplemental agreements to
leases of real property involving:
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(i) Building alterations (see 570.6);
(ii) Lease extensions (see 570.505); or
(iii) Expansion requests (see 570.503).

[54 FR 26502, June 23, 1989, as amended at 60
FR 42794, Aug. 17, 1995]

505.203 Publicizing and response time.

(a) When publicizing acquisitions of
real property appraisal services and
leasehold interests in real property is
required (see 505.101 and 505.202), the
notice must appear in local newspapers
at least 3 calendar days before issuance
of the solicitation. The solicitation
must be issued at least:

(1) 10 calendar days before the date
established for receipt of initial offers
for real property appraisal services; or

(2) 20 calendar days before the date
established for receipt of initial offers
for leasehold interests in real property,
unless the contracting officer makes a
written determination that the ur-
gency of the need necessitates a short-
er time period.

(b) The publicizing and response
times in paragraph (a) do not apply to
proposed acquisitions of leasehold in-
terests in real property being con-
ducted using simplified lease acquisi-
tion procedures (see 570.2). In such
cases, the contracting officer may es-
tablish response times appropriate for
the individual acquisition involved.

[54 FR 26502, June 23, 1989, as amended at 60
FR 42794, Aug. 17, 1995]

505.204 Presolicitation notices.

505.204–70 Presolicitation notices used
in connection with market searches
for competitive sources.

(a) The term ‘‘sources-sought synop-
sis’’ means the type of Commerce Busi-
ness Daily (CBD) notice designed to
identify potential sources for procure-
ments. The sources-sought synopsis
provides an opportunity for the mar-
ketplace to indicate its interest in sub-
mitting offers for future acquisitions.
It is normally used to discover if more
than one firm is interested and quali-
fied to provide a particular product or
service, although a solicitation is not
yet available. This type of synopsis has
particular application when one con-
tractor is thought to be uniquely capa-
ble of meeting the Government’s mini-

mum requirements and verification of
this opinion is needed.

(b) Sources-sought notices publiciz-
ing the Government’s interest in an-
ticipated supply or service procure-
ments may be published in the CBD,
using the general format outlined in
505.207, except where security consider-
ations prohibit such publication. A
sources-sought synopsis may be pub-
lished in connection with market
searches for sources of supply or serv-
ices, other than those discussed in FAR
5.205, when a sources-sought synopsis is
required to test the marketplace for
competitive sources. In conjunction
with that solicitation, the specific pro-
curement of the supply or service must
be publicized in the CBD as required by
FAR 5.201, unless the contract action
will be made through interim or full
FACNET.

[54 FR 26502, June 23, 1989, as amended at 60
FR 42802, Aug. 17, 1995]

505.207 Preparation and transmittal of
synopses.

Notices described in 505.204–70 must
include a statement similar to the fol-
lowing (modifications may be made to
suit needs):

Concerns having the ability to furnish the
following supplies (services) are requested to
give written notification (including the tele-
phone number for a point of contact) to the
acquiring office listed in this notice within
llll calendar days (no less than 30 days
should be entered) from the date of this syn-
opsis:

(The contracting officer should describe
the requirement so as to furnish a complete
supply (service) description, and a condensa-
tion of other essential information, to pro-
vide concerns with an intelligible basis for
judging whether they have an interest in the
procurement. Such information may include
a statement regarding the Government’s be-
lief that the supply or service may be avail-
able only from a sole source and the reasons
for such belief.)

This is not a formal solicitation. However,
concerns that respond should furnish de-
tailed data concerning their capabilities and
may request a copy of the solicitation when
it becomes available.

505.270 Synopsis of amendments to so-
licitations.

All amendments to solicitations for
offers increasing the anticipated value
of the proposed acquisition above the
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dollar threshold requiring synopsis or
altering the scope of the proposed ac-
quisition so that increased interest of
contractors can be reasonably antici-
pated must be published in the Com-
merce Business Daily.

Subpart 505.3—Synopses of
Contract Awards

505.303 Announcement of contract
awards.

By complying with 505.303–70 con-
tracting officers automatically fulfill
the reporting requirements of FAR
5.303(a).

505.303–70 Notification of proposed
substantial awards and awards in-
volving Congressional interest.

(a) Applicability. The notification pro-
cedures in (b), below, apply only to pro-
posed award involving:

(1) A contract with the Small Busi-
ness Administration (the 8(a) program)
exceeding or estimated to exceed
$100,000.

(2) A supply contract exceeding or es-
timated to exceed $500,000 (except for
(i) motor vehicles, (ii) products whose
points of origin are not readily identi-
fiable, or (iii) products involving for-
eign production points).

(3) A design (Architect/Engineer) con-
tract or construction contract exceed-
ing or estimated to exceed $500,000.

(4) Any other contract, or class of
contract, in excess of $100,000 for which
a Member of Congress has specifically
requested notification of award.

(b) Notification procedures. (1) The Of-
fice of Congressional and Intergovern-
mental Affairs (S) will notify the heads
of contracting activities in writing
with the names of Members of Congress
who wish to be notified of any or all
contract awards in excess of $100,000 to
contractors located within their dis-
trict or State, as applicable. Upon such
notification, the contracting activities
will provide, via electronic mail, fac-
simile or hand delivery applicable no-
tices of award to S. A copy of the sub-
mittal should be provided to the re-
gional congressional liaison office.

(2) Except for submittals hand deliv-
ered to S, the submittal must be made
by electronic mail or facsimile trans-
mission. Except for contracts awarded

under urgent and compelling cir-
cumstances, notification to S of an
award must be made on the same day
that the award is made and 24 hours be-
fore telephonic notice (if applicable) is
provided to the contractor. If the time-
frame for notification to S cannot be
met, the Contracting Director must no-
tify S by telephone.

(3) The notification to S must:
(i) Describe the supplies or services

acquired and the duration of the con-
tract period.

(ii) Identify the type of contract and
contractor using the following codes:

(A) DO for definite quantity con-
tract.

(B) SC for schedule contract.
(C) TC for indefinite delivery con-

tract other than schedule.
(D) S for small business concern.
(E) SD for small disadvantaged busi-

ness concern.
(F) WO for women-owned small busi-

ness concern.
(G) O for other than a small business

concern.
(iii) Include the contractor’s name

and address (including county and Con-
gressional district, if known) and indi-
cate the dollar value of the contract
for each production point. When there
are multiple production points and spe-
cific items, and their points of produc-
tion are not shown, or when the num-
ber of production points exceed 10,
write ‘‘multiple’’ and indicate imme-
diately after, in parentheses, the total
number of production points.

(iv) Indicate the quantity and unit,
in parentheses, for definite quantity
awards by production point. Indicate
the name of the receiving agency next
to the applicable quantity and identify
the requirement or portion thereof for
overseas use.

(v) Provide the name (where avail-
able) and telephone number for a point-
of-contact for each award recipient and
each production point.

(vi) Include the following statement
when Congressional interest is in-
volved.

‘‘Congressional Interest: (Name of Con-
gressman/Senator)

(Indicate State/District)
(Describe interest)’’
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(vii) Provide the contracting officer’s
name and telephone number for each
award.

(4) The notification to S will contain
sensitive preaward information and
should be labeled accordingly. S and
regional Congressional liaison offices
will be responsible for the security of
such information and will establish
procedures governing the release of
such information before official notifi-
cation of award. Unless otherwise au-
thorized by the contracting officer, the
release of such information prior to
award shall be limited to Members of
Congress and their staff.

(c) Release of awards. (1) Release of
notifications which require priority
processing as determined by the Asso-
ciate Administrator for Congressional
Affairs will be accomplished at the
time and date specified.

(2) Unless notified to the contrary,
contracting activities may release
awards of the type described in (a) and
(b) of this section, or information per-
tinent thereto, upon the expiration of
two full workdays (48 hours) after the
time and date of notification to S es-
tablished either by the facsimile trans-
mission or hand delivery.

[54 FR 26503, June 23, 1989, as amended at 54
FR 29722, July 14, 1989; 54 FR 40060, Sept. 29,
1989; 55 FR 39974, Oct. 1, 1990; 60 FR 42802,
Aug. 17, 1995; 61 FR 1150, Jan. 17, 1996]

Subpart 505.4—Release of
Information

505.403 Requests from Members of
Congress.

When responding to a Congressional
inquiry would result in disclosure of
classified material, confidential busi-
ness information, proprietary or source
selection information as defined in
FAR 3.104–4 or information prejudicial
to a competitive acquisition, the con-
tracting officials shall consult with as-
signed legal counsel, refer the proposed
reply to the head of the contracting ac-
tivity (HCA), include the caution no-
tice prescribed in 503.104–5(d)(6) in the
response, and inform the Office of Con-
gressional Affairs of the action taken.

[55 FR 39974, Oct. 1, 1990]

Subpart 505.5—Paid
Advertisements

505.502 Authority.
(a) Newspapers. Written approval

from the HCA or a designee is required
for paid newspaper advertisements, ex-
cept when such publication is required
by the FAR or the GSAR (see
505.101(c)). The contracting officer shall
document the contract file with the
regulatory citation or written approval
to support the use of paid newspaper
advertisements.

(b) Other media. Advance approval is
not required to place paid advertise-
ments in media other than newspapers.

505.503 Procedures.
The GSA Form 300, Order for Sup-

plies or Services, must be used instead
of the Optional Form 347, Order for
Supplies and Services, when the dollar
amount of the acquisition does not ex-
ceed the simplified acquisition thresh-
old or when issuing a delivery order
under a basic ordering agreement with
an advertising agency for an advertise-
ment.

[54 FR 26502, June 23, 1989, as amended at 60
FR 42802, Aug. 17, 1995]

505.504 Use of advertising agencies.
The services of commercial advertis-

ing agencies may be used whenever it
is determined that the services ren-
dered by those agencies can increase
competition for contracts and improve
the effectiveness of GSA advertising
and marketing programs.

PART 506—COMPETITION
REQUIREMENTS

Subpart 506.2—Full and Open Competition
after Exclusion of Sources

Sec.
506.202 Establishing or maintaining alter-

native sources.

Subpart 506.3—Other Than Full and Open
Competition

506.302 Circumstances permitting other
than full and open competition.

506.302–1 Only one responsible source and no
other supplies or services will satisfy
agency requirements.

506.303 Justifications.
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506.303–1 Requirements.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26504, June 23, 1989, unless
otherwise noted.

Subpart 506.2—Full and Open
Competition After Exclusion of
Sources

506.202 Establishing or maintaining
alternative sources.

The heads of contracting activities
(HCA’s) sign determinations and find-
ings under FAR 6.202.

Subpart 506.3—Other than Full
and Open Competition

506.302 Circumstances permitting
other than full and open competi-
tion.

506.302–1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

A class justification has been estab-
lished for the acquisition of utility
services (except electric utility serv-
ices) that are available from only one
source. A copy of the class justification
may be obtained from the GSA Acqui-
sition Policy Division (MVP). The con-
tract file for each action taken under
the justification must contain a signed
statement by the contracting officer
that the action taken is within the
scope of the class justification and ap-
proval.

[55 FR 48847, Nov. 23, 1990, as amended at 61
FR 39088, July 26, 1996]

506.303 Justifications.

506.303–1 Requirements.

The contracting officer should deter-
mine whether the facts supporting
other than full and open competition
would be present in other GSA con-
tracting activities. If the facts would
be present, the contracting officer
should recommend through appropriate
channels that the Deputy Associate
Administrator for Acquisition Policy
approve a class justification for use by
all GSA contracting activities.

[54 FR 26504, June 23, 1989, as amended at 61
FR 39088, July 26, 1996]

PART 507—ACQUISITION
PLANNING

Subpart 507.1—Acquisition Plans

Sec.
507.101 Definitions.
507.102 Policy.
507.103 Agency head responsibilities.
507.104 General procedures.
507.105 Contents of written acquisition

plans.

Subpart 507.3—Contractor Versus
Government Performance

507.307 Appeals.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26504, June 23, 1989, unless
otherwise noted.

Subpart 507.1—Acquisition Plans

507.101 Definitions.

Comprehensive acquisition plan means
a plan which covers the acquisition
process from identification of agency
need through contract performance and
administration.

Limited acquisition plan means a de-
tailed plan which covers the acquisi-
tion process from receipt of a purchase
request or advanced notice of the need
by the contracting office through con-
tract award.

507.102 Policy.

(a) All acquisitions exceeding the
simplified acquisition threshold must
have a limited acquisition plan unless
a comprehensive acquisition plan is re-
quired under GSA Order, Comprehen-
sive Acquisition Planning (APD
2800.13A). Priced options must be in-
cluded when determining the dollar
threshold. An acquisition plan must be
prepared before exercise of unpriced
and/or unevaluated options exceeding
the simplified acquisition threshold.

(b) No solicitation may be issued
until either a comprehensive acquisi-
tion plan or a limited acquisition plan
has been prepared or the requirement
waived under GSA Order APD 2800.13A
or 507.104(d). A contract may not be en-
tered into without full and open com-
petition on the basis of a lack of acqui-
sition planning or concerns related to
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the amount of funds available to the
acquisition.

[55 FR 28631, July 12, 1990, as amended at 60
FR 42802, Aug. 17, 1995]

507.103 Agency head responsibilities.
The head of the contracting activity

(HCA) shall ensure that, during the ac-
quisition planning phase, requirements
personnel consider the use of the met-
ric system of measurement consistent
with 15 U.S.C. 205 et seq. (See 48 CFR
511.002), GSA Order, GSA Metric Pro-
gram (ADM 8000.1A) and GSA Metric
Transition Plan. Use of the metric sys-
tem must be coordinated with the con-
tracting officer and be consistent with
security, operational, economic, tech-
nical, logistical, training, and safety
requirements.

[56 FR 2864, Jan. 25, 1991, as amended at 61
FR 6165, Feb. 16, 1996]

507.104 General procedures.
(a) Policies and procedures for com-

prehensive acquisition plans are in
GSA Order, Comprehensive Acquisition
Planning (APD 2800.13A).

(b) The contracting officer shall be
responsible for preparing a limited ac-
quisition plan. Limited plans must be
reviewed and approved at least one
level above the individual writing the
plan unless the requirement is received
in the last month of the fiscal year and
award is anticipated during the same
month. In those cases, the plan must
be reviewed and approved at a level no
lower than the contracting director.
The head of the contracting activity
(HCA) may require review and approval
at a higher level.

(c) Limited plans must be in writing,
unless waived under paragraph (d) of
this section.

(d) The contracting director may
waive the requirement for a written
limited acquisition plan (1) for recur-
ring annual acquisitions or (2) in cases
of unusual or compelling urgency. The
individual responsible for preparing the
plan shall present (as a minimum) an
oral plan to at least the next higher
level for approval. The file must sum-
marize the content of the oral plan and
the name of the individual that ap-
proved it. In cases of unusual or com-
pelling urgency, the summary must

also indicate the nature of the urgency
and may be prepared after award when
preparation before award would unrea-
sonably delay the acquisition. The
summary may be included in the jus-
tification required by FAR 6.302–2(c).

(e) Acquisition plans for contracts
which propose using other than full
and open competition must be coordi-
nated with and concurred in by the
cognizant competition advocate unless
the proposed contract will be awarded
under the authority at FAR 6.302–5 or
will be awarded under a class justifica-
tion approved by the Associate Admin-
istrator for Acquisition Policy.

[54 FR 26504, June 23, 1989, as amended at 55
FR 28631, July 12, 1990; 60 FR 42802, Aug. 17,
1995; 61 FR 54955, Oct. 27, 1995]

507.105 Contents of written acquisi-
tion plans.

(a) The specific content of a plan will
vary depending on the nature of the ac-
quisition and the dollar value involved.
HCA’s may authorize:

(1) Development of standard plan out-
lines meeting the needs of individual
programs;

(2) Substitution of automated plans
which adequately address individual
elements;

(3) Modification of the suggested in-
formation for limited acquisition plans
by deleting inapplicable elements or
adding new ones as needed.

(b) The outline in FAR 7.105 must be
used as the basis for comprehensive ac-
quisition plans required under GSA
Order APD 2800.13A. If an element does
not apply, it must be so annotated.
Elements may be added to the outline
as appropriate. It is suggested that a
limited acquisition plan include the in-
formation cited below.

[54 FR 26504, June 23, 1989, as amended at 55
FR 28631, July 12, 1990]

Subpart 507.3—Contractor Versus
Government Performance

507.307 Appeals.

Appeal procedures are in GSA Order,
Implementation of the OMB Circular
A–76 Productivity Improvement Pro-
gram (ADM P. 5400.40).
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PART 508—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Subpart 508.3 [Reserved]

Subpart 508.6—Acquisition From Federal
Prison Industries, Inc.

Sec.
508.604 Ordering procedures.
508.604–70 Delinquent delivery orders.
508.605 Clearances.

Subpart 508.7—Acquisition From Nonprofit
Agencies Employing People Who Are
Blind or Severely Disabled

508.705–70 Adding items to the Procurement
List.

508.705–71 Workshop performance capabil-
ity.

508.705–74 Compliance with orders.
508.706 Purchase exceptions.

Subpart 508.8—Acquisition of Printing and
Related Supplies

508.802 Policy.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26505, June 23, 1989, unless
otherwise noted.

Subpart 508.3 [Reserved]

Subpart 508.6—Acquisition From
Federal Prison Industries, Inc.

508.604 Ordering procedures.

508.604–70 Delinquent delivery orders.

(a) Contracting officers shall estab-
lish delivery schedules based on the
lead time required by Federal Prison
Industries (FPI). Modifications of or-
ders to extend the delivery schedules
for excusable or inexcusable delays will
not provide for a price adjustment.

(b) Delinquent orders may indicate
the need to request clearance to pro-
cure from other sources until FPI can
make deliveries on time.

508.605 Clearances.

FPI clearance numbers must be cited
in solicitations and subsequent award
documents.

Subpart 508.7—Acquisition From
Nonprofit Agencies Employing
People Who Are Blind or Se-
verely Disabled

508.705–70 Adding items to the pro-
curement list.

(a) When a central non-profit agency
(CNA) expresses an interest in a par-
ticular commodity or service being
added to the Procurement List, the
contracting officer shall provide the
CNA with the most recent solicitations
issued for the supply or service in-
volved and the price(s) at which the
item was awarded.

(b) The Committee for Purchase from
People Who Are Blind or Severely Dis-
abled (the Committee), if requested by
the CNA, may assign the supply or
service to the CNA for development by
a workshop and will list the item in
the Preliminary Evaluation Record. A
copy of the record, updated monthly, is
maintained by the Office of Enterprise
Development (E).

(c) Before issuing a solicitation, con-
tracting officers shall request from the
CNA, the status of any item previously
identified as one in which the Commit-
tee has expressed interest.

(d) The Committee may request that
a procurement be delayed pending
Committee action. The contracting ac-
tivity shall consult with E before re-
jecting such a request.

[54 FR 26505, June 23, 1989, as amended at 60
FR 54956, Oct. 27, 1995]

508.705–71 Workshop performance ca-
pability.

In addition to the annual require-
ment, the purchase document must in-
clude an estimated monthly require-
ment. The contracting officer may ver-
ify the workshop’s ability to satisfy
the Government’s anticipated require-
ment by requesting a preaward survey.
If it is determined that the Govern-
ment’s estimated monthly requirement
exceeds the workshop’s ability to per-
form, a purchase exception may be re-
quested only for those quantities which
cannot be provided in a timely manner
by the workshop.
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508.705–74 Compliance with orders.

(a) Contracting officers shall take ap-
propriate action on delinquent delivery
orders until all deliveries are made. In
cases of excusable delays, contract de-
livery schedules should be extended
without obtaining consideration. How-
ever, when the delay is inexcusable,
normal procedures should be followed
in reviewing and adjusting contract
prices if appropriate.

(b) If the CNA delays acting on a re-
quest for or refuses to grant a purchase
exception, the matter should be re-
ferred to the contracting director for
expeditious resolution of the problem
with the Committee.

508.706 Purchase exceptions.

CNA purchase exception numbers
must be cited in solicitations and sub-
sequent award documents.

Subpart 508.8—Acquisition of
Printing and Related Supplies

508.802 Policy.

The Director of the Reproduction
Services Division (CAR) is the central
printing authority for GSA and serves
as the liaison with the Joint Commit-
tee on Printing and the Public Printer
on all matters related to printing.

PART 509—CONTRACTOR
QUALIFICATIONS

Subpart 509.1—Responsible Prospective
Contractors

Sec.
509.105 Procedures.
509.105–1 Obtaining information.
509.105–3 Disclosure of preaward informa-

tion.
509.106 Preaward surveys.
509.106–2 Requests for preaward survey.

Subpart 509.2—Qualification Requirements

509.202 Policy.
509.204 Responsibility for establishment of a

qualification requirement.
509.206 Acquisitions subject to qualification

requirements.
509.206–1 General.
509.206–2 Solicitation provisions and con-

tract clauses.

Subpart 509.3—First Article Testing and
Approval

509.302 General.
509.303 Use.
509.306 Solicitation requirements.
509.308 Contract clauses.
509.308–1 Testing performed by the contrac-

tor.
509.308–2 Testing performed by the Govern-

ment.

Subpart 509.4—Debarment, Suspension,
and Ineligibility

509.401 Applicability.
509.403 Definitions.
509.405–1 Continuation of current contracts.
509.405–2 Restrictions on subcontracting.
509.406 Debarment.
509.406–1 General.
509.406–3 Procedures.
509.407 Suspension.
509.407–1 General.
509.407–3 Procedures.

Subpart 509.5—Organizational Conflicts of
Interest

509.503 Waiver.
509.507 Procedures.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26507, June 23, 1989, unless
otherwise noted.

Subpart 509.1—Responsible
Prospective Contractors

509.105 Procedures.

509.105–1 Obtaining information.
(a) In making a determination of re-

sponsibility, the contracting officer
may use the GSA Form 527, Contrac-
tor’s Qualifications and Financial In-
formation, to obtain information re-
garding financial capability from a
prospective contractor.

(b) Advice should be obtained from
all appropriate activities, including
legal counsel, quality control, credit
and finance, in arriving at a determina-
tion that an offeror qualifies as respon-
sible under the standards set forth in
FAR 9.104.

(c) The ‘‘auditor’’ in FAR 9.105–
1(b)(2)(ii) is the Assistant Inspector
General for Audits in the Central Office
or the Regional Inspector General for
Audits in the regions except for the
evaluation of a prospective contrac-
tor’s financial competence and credit
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needs, then it is the Chief, Credit and
Finance Section, Region 6.

509.105–3 Disclosure of preaward in-
formation.

When an offer is rejected because of a
determination by the contracting offi-
cer that the prospective contractor is
not responsible, the contracting officer
shall notify the prospective contractor
by letter of the basis for the rejection.
This will provide the offeror with the
opportunity to cure the factors that
lead to the nonresponsibility deter-
mination prior to the submission of of-
fers in response to future solicitations.

509.106 Preaward surveys.

509.106–2 Requests for preaward sur-
vey.

The contracting officer or a designee
requests a preaward survey by forward-
ing the Standard Form 1403, Preaward
Survey of Prospective Contractor (Gen-
eral), accompanied by the appropriate
subparts of the preaward survey
(Standard Forms 1404 through 1408) to
the surveying activities. The Federal
Supply Service is authorized to use
GSA Form 353, Performance Evalua-
tion & Facilities Report, for preaward
surveys instead of Standard Forms 1403
through 1406. The contracting officer
shall complete Section I of the GSA
Form 353 in accordance with instruc-
tions in 553.370–353–I.

[58 FR 64694, Dec. 9, 1993]

Subpart 509.2—Qualification
Requirements

509.202 Policy.
(a) The Federal Supply Service Com-

modity Center Engineering Division
Director shall prepare the written jus-
tification required by FAR 9.202(a)(1).

(b) The heads of contracting activi-
ties shall approve determinations
under FAR 9.202(e) that a proposed pro-
curement need not be delayed to com-
ply with FAR 9.202(a).

509.204 Responsibility for establish-
ment of a qualification require-
ment.

The Commodity Center Director
shall make determinations under FAR
9.204(a)(2) that the Government should

bear the cost of conducting specified
testing and evaluation for a small busi-
ness concern or a product manufac-
tured by a small business concern.

509.206 Acquisitions subject to quali-
fication requirements.

509.206–1 General.

The contracting director shall sub-
mit requests that a qualification re-
quirement not be enforced in a particu-
lar acquisition to the Commodity Cen-
ter Engineering Division Director
under FAR 9.206–1(e)(3).

509.206–2 Solicitation provisions and
contract clauses.

The contracting officer shall insert
the clause at 552.209–73, Product Re-
moval from Qualified Products List, in
solicitations and contracts, when
qualified products are to be acquired.
The clause supplements the clauses at
FAR 52.209–1 and 52.209–2.

Subpart 509.3—First Article Testing
and Approval

509.302 General.

When first article testing and ap-
proval is appropriate for a procurement
pursuant to FAR Subpart 9.3, the gen-
eral policy of the Federal Supply Serv-
ice (FSS) is to require:

(a) The contractor to perform re-
quired testing, unless after coordinat-
ing with the technical specialist and
Quality Assurance Division (FQA) in
the Office of Quality and Contract Ad-
ministration the contracting officer
determines that Government testing is
in the best interest of the Government;

(b) That the first article be produced
at the same facility where production
quantities will be produced; and

(c) That the first article serve as the
manufacturing standard.

509.303 Use.

The contracting officer shall coordi-
nate all determinations to require first
article testing and approval with the
technical specialist and FQA. At the
time of coordination, the contracting
officer should obtain the following in-
formation from the technical specialist
and FQA:
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(a) The test requirements for inclu-
sion in the solicitation as outlined in
FAR 9.306 (a) and (b).

(b) Advice on whether the contractor
or the Government should perform re-
quired testing.

(c) The information necessary to
complete the fill-in requirements of
FAR clauses 52.209–3 First Article Ap-
proval—Contractor Testing [and alter-
nates], and 52.209–4 First Article Ap-
proval—Government Testing [and al-
ternates].

509.306 Solicitation requirements.
The contracting officer shall insert

the provision at 552.209–74, Waiver of
First Article Testing and Approval Re-
quirement, in solicitations that require
first article testing and approval. Any
determinations to waive first article
testing under FAR 9.306(c) must be ap-
proved before award by the technical
specialist and the Quality Assurance
Division (FQA). The first article tests
to be performed by the contractor or
the Government must be set forth in
the solicitation.

509.308 Contract clauses.

509.308–1 Testing performed by the
contractor.

In accordance with FAR 9.308–1, the
FSS contracting officers shall use the
clause at FAR 52.209–3 with its Alter-
nate I and the supplemental clause at
552.209–75, Supplemental Requirements
for First Article Approval—Contractor
Testing.

509.308–2 Testing performed by the
Government.

In accordance with FAR 9.308–2, FSS
contracting officers shall use the
clause at FAR 52.209–4 with its Alter-
nate I and the supplemental clause at
552.209–76, Supplemental Requirements
for First Article Approval—Govern-
ment Testing.

Subpart 509.4—Debarment,
Suspension, and Ineligibility

509.401 Applicability.
This subpart applies to acquisitions

of personal property, nonpersonal serv-
ices (including construction), space in
buildings, transportation services

(FPMR Subpart 101–40.4), contracts for
disposal of personal property (FPMR
Subpart 101–45.6), and to covered trans-
actions as defined at GSPMR 105–
68.110(a).

509.403 Definitions.
Debarring official and suspending offi-

cial mean the Associate Administrator
for Acquisition Policy or a designee.

Fact-finding official means the Chair-
man of the Debarment and Suspension
Board within the GSA Board of Con-
tract Appeals or a designee.

Notice means a letter sent by cer-
tified mail, return receipt requested, to
the last known address of a party, its
counsel, or agent for service of process.
In the case of a business, such notice
may be sent to any partner, principal
officer, director, owner or co-owner, or
joint venturer. If no return receipt is
received within 10 calendar days of
mailing, receipt will then be presumed.

509.405–1 Continuation of current con-
tracts.

(a) Termination of current contracts
should be considered under the cir-
cumstances set forth in (a) (1) and (2) of
this section.

(1) When the circumstances giving
rise to the debarment or suspension
also constitute a default in the con-
tractor’s performance of the contract,
termination for default under the con-
tract’s ‘‘Default’’ clause is appropriate.

(2) If the contractor presents a sig-
nificant risk to the Government in
completing a current contract, the con-
tracting officer shall determine wheth-
er termination for convenience or can-
cellation under appropriate contract
provisions is in the Government’s best
interest. In making this determination,
the contracting officer shall consult
with counsel and should consider the
following factors:

(i) Seriousness of the cause for debar-
ment or suspension;

(ii) Extent of contract performance;
(iii) Potential costs of termination

and reprocurement;
(iv) Urgency of the requirement and

the impact of the delay of reprocure-
ment;

(v) Availability of other safeguards
to protect the Government’s interest
until completion of the contract.
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(b) The debarring or suspending offi-
cial shall make determinations under
FAR 9.405–1(b).

(c) The contracting officer should
consult with legal counsel regarding
the availability of remedies under FAR
Subparts 3.2 and 3.7.

509.405–2 Restrictions on subcontract-
ing.

The debarring or suspending official
shall make determinations under FAR
9.405–2.

509.406 Debarment.

509.406–1 General.

The debarring official shall make de-
terminations under FAR 9.406–1(c).

509.406–3 Procedures.

(a) Investigation and referral. (1) Any
element of GSA, acting as a contract-
ing activity, that becomes aware of cir-
cumstances which may serve as the
basis for a debarment shall refer the
matter to the debarring official for
consideration. Circumstances that in-
volve possible criminal or fraudulent
activities must first be reported to the
Office of the Inspector General (OIG) in
accordance with GSPMR 105.735–216,
Reporting Suspected Irregularities. If
appropriate, the Inspector General will
refer the matter to the debarring offi-
cial.

(2) At a minimum, referrals for con-
sideration of debarment action should
include:

(i) The recommendation and ration-
ale for the referral;

(ii) A statement of facts;
(iii) Copies of documentary evidence

and a list of all witnesses, including ad-
dresses and telephone numbers, to-
gether with a statement concerning
their availability to appear at a fact-
finding proceeding and the subject
matter of their testimony;

(iv) A list of parties including the
contractor, principals, and affiliates
(including last known home and busi-
ness addresses, zip codes, and DUNS
Number);

(v) GSA’s acquisition history with
the contractor, including recent expe-
rience under contracts and copies of
the pertinent contracts;

(vi) A list of any known active or po-
tential criminal investigations, crimi-
nal or civil proceedings, or administra-
tive claims before the Board of Con-
tract Appeals; and

(vii) A statement regarding the im-
pact of the debarment action on GSA
programs. This statement is not re-
quired for referrals by the Inspector
General.

(3) Referrals may be returned to the
originator for further information or
development.

(b) Decisionmaking process. (1) Upon
receipt of a referral, the debarring offi-
cial will decide whether to initiate de-
barment action, after coordinating the
matter with assigned legal counsel.

(2) Contracting activities will be no-
tified of proposed debarments.

(3) Where a determination is made
not to initiate action, notice will be
given to the agency official who made
the referral.

(4) If a response to the notice of pro-
posed debarment is not received by the
debarring official within 30 calendar
days of a party’s receipt of the notice,
the debarment becomes final.

(5) If the party desires to present in-
formation and arguments in person to
the debarring official, an oral presen-
tation will be held within 20 calendar
days of receipt of the request, unless a
longer period of time is requested by
the party. The oral presentation will be
informally conducted and a transcript
need not be made. The party may sup-
plement the oral presentation with
written information and arguments.

(6) Upon request, the affected party
will be furnished a copy of the adminis-
trative record which formed the basis
for the decision to propose debarment.
If there is a reason to withhold from
the party any portion of the record, the
party will be notified that a portion of
the record is being withheld and will be
informed of the reasons for the with-
holding.

(7) In actions not based on a convic-
tion or judgment, the party may re-
quest a fact-finding hearing to resolve
a genuine dispute of material fact. The
party shall identify the material facts
in dispute and the basis for disputing
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the facts. If the debarring official de-
termines that there is a genuine dis-
pute of material fact, the debarring of-
ficial shall refer the matter to the fact-
finding official. The fact-finding offi-
cial will schedule a hearing within 20
calendar days of receipt of the debar-
ring official’s request. Extensions may
be granted for good cause upon the re-
quest of the party or the agency.

(8) The purpose of a fact-finding hear-
ing is to:

(i) Afford the affected party the op-
portunity to dispute material facts re-
lating to the proposed debarment
through the submission of oral and
written evidence;

(ii) Resolve facts in dispute and pro-
vide the debarring official with written
findings of fact based on a preponder-
ance of evidence; and

(iii) Provide the debarring official
with a determination as to whether a
cause for debarment exists, based on
facts as found.

(9) Hearings will be conducted by the
fact-finding official in accordance with
rules consistent with FAR 9.406–3(b)(2)
promulgated by that official.

(10) The fact-finding official will no-
tify the affected parties of the schedule
for the hearing. The fact-finding offi-
cial shall deliver written findings of
fact to the debarring official (together
with a transcription of the proceeding,
if made) within 20 calendar days after
the hearing record closes.

[54 FR 26507, June 23, 1989, as amended at 56
FR 47005, Sept. 17, 1991; 58 FR 26920, May 6,
1993]

509.407 Suspension.

509.407–1 General.
The suspending official shall make

determinations under FAR 9.407–1(d).

509.407–3 Procedures.
(a) Investigation and referral. The pro-

cedures in 509.406–3(a) apply to referrals
for suspension.

(b) Decisionmaking process. (1) Upon
receipt of a referral, the suspending of-
ficial will decide whether to suspend,
after coordinating the matter with as-
signed legal counsel.

(2) In cases not based on an indict-
ment, the suspending official must,
through OIG, coordinate with the De-

partment of Justice, or state prosecu-
torial authority. On the basis of advice
received, the suspending official shall
determine whether substantial inter-
ests of the Federal or a state govern-
ment would be impaired in fact-find-
ing.

(3) A response to a suspension notice
must be received by the suspending of-
ficial within 30 calendar days of receipt
by the parties to be considered.

(4) When requested, an oral presen-
tation before the suspending official
will be conducted as outlined in 509.406–
3(b)(5).

(5) Upon request, a copy of the ad-
ministrative record will be furnished to
the affected party under the guidelines
set forth at 509.406–3(b)(6).

(6) Fact-finding hearings will not be
conducted in actions based on indict-
ments, or in cases in which the sus-
pending official determines pursuant to
FAR 9.407–3(b)(2) not to refer a matter
to the fact-finding official. A party
may request a fact-finding hearing to
resolve genuine disputes of material
fact in other cases. The party shall
identify the material facts in dispute
and the basis for disputing the facts. If
the suspending official determines that
there is a genuine dispute of material
fact, the suspending official shall refer
the matter to the fact-finding official.
The fact-finding official will schedule a
hearing within 20 calendar days of re-
ceipt of the suspending official’s re-
quest. Extensions may be requested by
the party or the agency.

(7) The purpose of a fact-finding hear-
ing is to:

(i) Afford the affected party the op-
portunity to dispute facts relating to
the suspension action through the sub-
mission of oral and written evidence;

(ii) Determine whether, in light of
the evidence presented, there is ade-
quate evidence to suspect that the ma-
terial allegations in the notice are
true; and

(iii) Provide the suspending official
with a determination as to whether the
evidence is adequate to support a cause
for suspension. Hearings will be con-
ducted as outlined in 509.406–3(b)(9).

[54 FR 26507, June 23, 1989, as amended at 54
FR 40060, Sept. 29, 1989; 58 FR 26920, May 6,
1993; 58 FR 29254, May 19, 1993]

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00325 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



330

48 CFR Ch. 5 (10–1–98 Edition)509.503

Subpart 509.5—Organizational
Conflicts of Interest

509.503 Waiver.
The Associate Administrator for Ac-

quisition Policy approves requests to
waive the general rules or procedures
of FAR Subpart 9.5.

509.507 Procedures.
If a potential contractor disagrees

with the contracting officer’s resolu-
tion of a potential organizational con-
flict of interest (see FAR 9.507(b)(4)),
the matter must be referred to the As-
sociate Administrator for Acquisition
Policy for a determination.

PART 510—MARKET RESEARCH
[RESERVED]

PART 511—DESCRIBING AGENCY
NEEDS

Sec.
511.001 Definitions.
511.002 Policy.

Subpart 511.1—Selecting and Developing
Requirements Documents

511.103 Market acceptance.
511.170 Use of brand name or equal product

descriptions.

Subpart 511.2—Using and Maintaining
Requirements Documents

511.204 Solicitation provisions and contract
clauses.

Subpart 511.4—Delivery or Performance
Schedules

511.401 General.
511.404 Contract clauses.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26511, June 23, 1989, unless
otherwise noted.

511.001 Definitions.
Dual systems mean the use of both

inch-pound and metric systems. For ex-
ample, an item is designed, produced,
and described in inch-pound values
with soft metric values also shown for
information or comparison purposes.

Hybrid systems mean the use of both
inch-pound and hard metric values in
specifications, standards, supplies, and

services; e.g., an engine with internal
parts in metric dimensions and exter-
nal fittings or attachments in inch-
pound dimensions.

Metric system means the International
System of Units established by the
General Conference of Weights and
Measures in 1960. The units are listed
in Federal Standard 376A, ‘‘Preferred
Metric Units for General Use by the
Federal Government.’’

Soft metric means the result of mathe-
matical conversion of inch-pound
measurements to metric equivalents in
specifications, standards, supplies, and
services. The physical dimensions are
not changed.

Specification Manager means an offi-
cial of the Federal Supply Service of-
fice responsible for Federal or Interim
Federal Specifications (or the program
office for other than Federal specifica-
tions) and for reviewing requests for a
deviation from a specification.

[56 FR 2864, Jan. 25, 1991. Redesignated at 61
FR 6165, Feb. 16, 1996]

511.002 Policy.

Consistent with the policy expressed
in FAR 11.002(b) and GSA Order ADM
8000.1A, solicitations must include
specifications and purchase descrip-
tions stated in metric units of meas-
urement whenever metric is the ac-
cepted industry system. If metric is
not the accepted industry system, the
head of Central Office Services respon-
sible for nationwide programs shall en-
sure that policies promoting and en-
couraging the use of soft metric, hy-
brid, or dual systems are developed, ex-
cept when to do so would be detrimen-
tal to the program mission. Whenever
possible, commercially developed met-
ric specifications and internationally
or domestically developed voluntary
standards using metric measurements
must be adopted. While an industry is
in transition to metric, solicitations
must include specifications and pur-
chase descriptions stated in soft met-
ric, hybrid, or dual systems, except
when impractical or inefficient.

[56 FR 33721, July 23, 1991. Redesignated and
amended at 61 FR 6165, Feb. 16, 1996]
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Subpart 511.1—Selecting and De-
veloping Requirements Docu-
ments

SOURCE: 61 FR 6165, Feb. 16, 1996, unless
otherwise noted.

511.103 Market acceptance.
The contracting officer may require

offerors to meet market acceptance
criteria in accordance with FAR 11.103
when such criteria determined nec-
essary to satisfy the agency’s needs.

511.170 Use of brand name or equal
product descriptions.

(a) Policy. When a ‘‘brand name or
equal’’ purchase description is used the
purchase description should—

(1) Cite all brand name products
known to be acceptable and of current
manufacture;

(2) Specify each physical or func-
tional characteristic essential to the
intended use of the product including
permissible tolerances;

(3) Avoid specifying characteristics
that cannot be shown to materially af-
fect the intended end use and which un-
necessarily restrict competition; and

(4) Give prospective offerors the op-
portunity to offer products other than
those specifically referenced by brand
name, as long as they meet the needs
of the Government in essentially the
same manner as the brand name prod-
uct.

(b) Solicitation provisions. The solici-
tation—

(1) May require bid samples for ‘‘or
equal’’ offers, but not for ‘‘brand
name’’ offers.

(2) Must provide for full consider-
ation and evaluation of ‘‘or equal’’ of-
fers against the salient characteristics
specified in the purchase description.
Do not reject offers for minor dif-
ferences in design, construction, or fea-
tures which do not affect the suit-
ability of the product for its intended
use.

(3) Must include the following imme-
diately after the item description—

Offering on:

Manufacturer’s Name llllllllllll
Brand llllllllllllllllllll
Model or Part No. llllllllllllll

(4) Should include the following no-
tice, unless bid samples are required
for ‘‘or equal’’ offers, in the item list-
ing after each brand name or equal
item (or component part) or at the bot-
tom of each page listing several items:

OFFERORS OFFERING OTHER THAN
BRAND NAME ITEMS IDENTIFIED HERE-
IN MUST PROVIDE ADEQUATE INFORMA-
TION TO ENSURE THAT A DETERMINA-
TION CAN BE MADE AS TO EQUALITY OF
THE PRODUCT(S) OFFERED.

(c) Contract clause. The contracting
officer shall include a clause substan-
tially the same as the clause at 48 CFR
552.211–70, Brand Name or Equal, when
a brand name or equal purchase de-
scription is used. When component
parts or an end item are described by
brand name or equal descriptions and
application of the clause to some or all
of the components is impracticable, ei-
ther do not use the clause or limit its
application to specified components.

Subpart 511.2—Using and Main-
taining Requirements Docu-
ments

511.204 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert the clause at 48 CFR 552.211–71,
Standard References, in solicitations
and contracts for construction services
when the contract amount is expected
to exceed the simplified acquisition
threshold and when:

(b) The contracting officer shall in-
sert the clause at 48 CFR 552.211–72,
Reference to Specifications in Draw-
ings, in solicitations and contracts cit-
ing Federal specifications which con-
tain drawings.

(c) The contracting officer shall in-
clude the clause at 48 CFR 552.211–73,
Marking, in requirements solicitations
and contracts for supplies when deliv-
eries may be made to civilian and mili-
tary activities and the contract
amount is expected to exceed the sim-
plified acquisition threshold. The
clause may be used in definite quantity
contracts when it is appropriate.

(d) The contracting officers shall in-
sert the clause at 48 CFR 552.211–74,
Charges for Marking, in solicitations
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and contracts that include the clause
at 48 CFR 552.211–73 or a similar clause.

(e) The contracting officer shall in-
clude the clause at 48 CFR 552.211–75,
Preservation, Packaging and Packing,
in solicitations and contracts for sup-
plies when the contract amount is ex-
pected to exceed the simplified acquisi-
tion limitation. The contracting officer
may include the clause in contracts
awarded through simplified acquisition
procedures when appropriate.

(f) The contracting officer shall in-
sert a clause substantially the same as
the clause at 48 CFR 552.211–76, Charges
for Packaging and Packing, in solicita-
tions and contracts for supplies that
are to be delivered to GSA distribution
centers.

(g) The contracting officer shall in-
clude the clause at 48 CFR 552.211–77,
Packing List, in solicitations and con-
tracts for supplies, including purchases
made using simplified acquisition pro-
cedures.

[54 FR 26510, June 23, 1989, as amended at 60
FR 42802, Aug. 17, 1995. Redesignated and
amended at 61 FR 6165, Feb. 16, 1996; 61 FR
10846, Mar. 15, 1996]

Subpart 511.4—Delivery or
Performance Schedules

SOURCE: 54 FR 26512, June 23, 1989, unless
otherwise noted. Redesignated at 61 FR 6166,
Feb. 16, 1996.

511.401 General.

(a) Normally, time of delivery in so-
licitations and contracts, except mul-
tiple award schedules, will be stated as
‘‘required’’ time of delivery (or ship-
ment), expressed in specific periods
from receipt by the contractor of a no-
tice of award (or receipt of a delivery
order). In multiple award schedule so-
licitations delivery times will usually
be stated as ‘‘desired’’ and offerors will
indicate a definite number of days for
delivery.

(b) The contracting officer must be
satisfied that the requisitioning office
has justified, in writing, an unusually
short time of delivery. This is particu-
larly important where the time speci-
fied is so short that it may limit com-
petition and possibly result in higher
prices. Examples of justifications are:

(1) Furniture is required to outfit
quarters scheduled for occupancy on a
specific date;

(2) Construction material is required
to meet job progress schedules; and

(3) Supplies are required at a port to
meet scheduled ship departures.

(c) When a portion of the total deliv-
ery is needed early, the contracting of-
ficer should:

(1) Consider requiring that portion by
the early date and the balance later;
and

(2) Determine whether the portion re-
quired early and the balance should be
included as separate items in the same
solicitation or whether the two por-
tions should be procured separately.

(d) When a solicitation contains a
mixture of items that require different
times for delivery, the delivery periods
should be set forth separately and
items with similar delivery time re-
quirements should be grouped accord-
ing to delivery times in the solicita-
tion.

(e) In negotiations for multiple award
schedules, the contracting officer
should secure the best possible delivery
time regardless of the ‘‘desired’’ deliv-
ery time(s) in the solicitation. For ex-
ample, some offers comply with the
Government’s desired delivery time but
others cite delivery times which are
substantially shorter. The former
should be negotiated to bring them in
line with the latter. Variable delivery
time offers (e.g., 30–90 days) should be
negotiated to keep the timespan to a
minimum. If the span applies to several
items or several quantity breaks for
one item, the items or item quantity
breaks should be segregated into small-
er groups which can be assigned more
specific delivery times.

[54 FR 26512, June 23, 1989. Redesignated at 61
FR 6166, Feb. 16, 1996]

511.404 Contract clauses.
(a) Supply contracts. The contracting

officer shall insert the clause at:
(1) 48 CFR 552.211–1, Time of Delivery,

in solicitations and single award sched-
ule contracts for supplies. If it is nec-
essary to show different delivery times
for different items or groups of items,
use Alternate I.

(2) 48 CFR 552.211–78, Commercial De-
livery Schedule (Multiple Award
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Schedule), in solicitations issued and
contracts awarded under the multiple
award schedule program.

(3) 48 CFR 552.211–79, Acceptable Age
of Supplies, or 48 CFR 552.211–80, Age
on Delivery, in solicitations and con-
tracts if the contractor will be required
to furnish shelf-life items within a
specified number of months from the
date of manufacture or production of
the supplies. (See 101–27.206–2 of the
Federal Property Management Regula-
tion.) The Acceptable Age of Supplies
clause at 48 CFR 552.211–79 should be
used when the required shelf-life period
is 12 months or less, and lengthy ac-
ceptance testing may be involved. For
items having a limited shelf-life, Alter-
nate I to 48 CFR 552.211–79 must be sub-
stituted for the basic clause when re-
quired by the director of the FSS com-
modity center concerned. The Age on
Delivery clause at 48 CFR 552.211–80
should be used when the required shelf
life period is more than 12 months, or
when source inspection can be per-
formed within a short time period.

(4) 48 CFR 552.211–81, Time of Ship-
ment, in solicitations and stock replen-
ishment contracts that do not include
the Availability for Inspection, Testing
and Shipment/Delivery clause at 48
CFR 552.211–83 and require shipment
within 45 calendar days after receipt of
the order. If shipment is required in
more than 45 days, use Alternate I.

(5) 48 CFR 552.211–82, Notice of Ship-
ment, in solicitation and contracts for
supplies when it is in the Government’s
interest to have the contractor furnish
a notice of shipment.

(6) 48 CFR 552.211–83, Availability for
Inspection, Testing and Shipment/De-
livery, in solicitations and contracts
that provide for source inspection by
Government personnel and that require
lengthy testing for which timeframes
cannot be determined in advance. If the
contract is for stock items, use Alter-
nate I.

(b) Construction contracts. The con-
tracting officer shall insert the clause
at 48 CFR 552.211–84, Non-compliance
with Contract Requirements, in solici-
tations and contracts for construction
when the contract amount is expected

to exceed the simplified acquisition
threshold.

[54 FR 26512, June 23, 1989, as amended at 60
FR 42803, Aug. 17, 1995. Redesignated and
amended at 61 FR 6166, Feb. 16, 1996; 61 FR
14033, Mar. 29, 1996]

PART 512—ACQUISITION OF
COMMERCIAL ITEMS

Subpart 512.2—Special Requirements for
the Acquisition of Commercial Items

Sec.
512.203 Procedures for solicitation, evalua-

tion, and award.
512.209 Pricing of commercial items when

contracting by negotiation.

Subpart 512.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

512.301 Solicitation provisions and contract
clauses for the acquisition of commercial
items.

512.302 Tailoring of provisions and clauses
for the acquisition of commercial items.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26512, June 23, 1989, unless
otherwise noted.

Subpart 512.2—Special Require-
ments for the Acquisition of
Commercial Items

SOURCE: 61 FR 6166, Feb. 16, 1996, unless
otherwise noted.

512.203 Procedures for solicitation,
evaluation, and award.

Contracting officers shall use the
policies in FAR Part 12 and 48 CFR
Part 512 in conjunction with the poli-
cies and procedures for Federal Supply
Schedules in FAR Part 38 and 48 CFR
Part 538.

512.209 Pricing of commercial items
when contracting by negotiation.

When awarding multiple award
schedule contracts for commercial
items, the policies and procedures in
FAR Part 15 and 48 CFR Part 515 shall
be used to establish the reasonableness
of prices.
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Subpart 512.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial Items

SOURCE: 61 FR 6166, Feb. 16, 1996, unless
otherwise noted.

512.301 Solicitation provisions and
contract clauses for the acquisition
of commercial items.

(a) Solicitation provisions/clauses. The
contracting officer shall insert the fol-
lowing provisions or clauses in solicita-
tions for the acquisition of commercial
items in accordance with the prescrip-
tions provided:

(1) The provision at 48 CFR 552.212–70,
Preparation of Offer (Multiple Award
Schedule), in solicitations issued under
the multiple award schedule program.

(2) The clause at 48 CFR 552.212–71,
Contract Terms and Conditions Appli-
cable to GSA Acquisition of Commer-
cial Items when listed clauses apply
and are incorporated by reference. The
clause provides for the incorporation
by reference of terms and conditions
which are, to the maximum extent
practicable, consistent with customary
commercial practice. The contracting
officer may tailor this clause.

(3) The clause at 48 CFR 552.212–72,
Contract Terms and Conditions Re-
quired to Implement Statutes or Exec-
utive Orders Applicable to GSA Acqui-
sitions of Commercial Items when list-
ed clauses apply and are incorporated
by reference. The clause provides for
the incorporation by reference of terms
and conditions which are required to
implement provisions of law or execu-
tive orders applicable to acquisitions of
commercial items.

(4) The provision at 48 CFR 552.212–73,
Evaluation—Commercial Items (Mul-
tiple Award Schedule), shall be used in-
stead of FAR 52.212–2 in solicitations
issued under the multiple award sched-
ule program.

(b) Use of required GSAR provisions
and clauses. Notwithstanding prescrip-
tions contained elsewhere in the GSAR
(48 CFR Chapter 5), when acquiring
commercial items, contracting officers
shall be required to use only those pro-
visions and clauses prescribed in this
part. The provisions and clauses pre-
scribed in this part shall be revised, as
necessary, to reflect the applicability
of statutes and executive orders to the
acquisition of commercial items.

(c) Discretionary use of GSAR provi-
sions and clauses. The contracting offi-
cer may include in solicitations and
contracts by addendum other GSAR
provisions and clauses when their use
is consistent with the limitations con-
tained in FAR 12.302(c).

(d) Use of additional provisions and
clauses. Provisions or clauses that are
not prescribed in the FAR or GSAR for
use in contracts for commercial items
may not be used unless approved by the
Senior Procurement Executive (see 48
CFR 502.101) or determined to be con-
sistent with customary commercial
practice through market research.

512.302 Tailoring of provisions and
clauses for the acquisition of com-
mercial items.

Requests for waivers shall be pre-
pared in accordance with FAR 12.302(c)
and submitted for approval by the chief
of the contracting office (see 48 CFR
502.101) if an individual contract is in-
volved or by the contracting director
(see 48 CFR 502.101) if a class of con-
tracts is involved.
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 513—SIMPLIFIED
ACQUISITION PROCEDURES

Subpart 513.1—General

Sec.
513.106 Solicitation competition, evaluation

of quotes, and award.
513.106–70 Unusual and compelling urgency

procurements.

Subpart 513.2—Blanket Purchase
Agreements

513.203 Establishment of Blanket Purchase
Agreements.

513.203–1 General.

Subpart 513.3—Fast Payment Procedure

513.301 General.

Subpart 513.4—Imprest Fund

513.403 Agency responsibilities.
513.404 Conditions for use.
513.405 Procedures.

Subpart 513.5—Purchase Orders

513.505 Purchase order and related forms.
513.505–2 Agency order forms in lieu of Op-

tional Forms 347 and 348.
513.505–3 Standard Form 44, Purchase Order-

Invoice-Voucher.
513.505–70 Two-party contract forms.

Subpart 513.70—Certified Invoice
Procedure

513.7001 Certified invoice procedure for pro-
curements not requiring a written pur-
chase order.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26512, June 23, 1989, unless
otherwise noted.

Subpart 513.1—General

513.106 Solicitation competition, eval-
uation of quotes, and award.

(a) Oral solicitation. When quotations
are being solicited orally and the Serv-
ice Contract Act applies information
on the Act and the applicable wage de-
termination must be communicated to
potential contractors.

(b) Data to support simplified acquisi-
tions. (1) The GSA Form 2010, Small

Purchase Tabulation Source List/Ab-
stract, is available for use to document
written and oral quotations for pur-
chases in excess of $2,500.

(2) When quotes or offers are being
evaluated based on price alone and
other than the lowest quotation is se-
lected for award, the basis for rejecting
any lower quotation should be docu-
mented.

[60 FR 42803, Aug. 17, 1995]

513.106–70 Unusual and compelling ur-
gency procurements.

When a procurement is of unusual
and compelling urgency, competition
may be solicited by having prospective
sources visit the site together, orally
informing them of the exact require-
ments, and requesting them to prepare
quotations while written specifications
are being prepared for inclusion in the
contract. Unusual and compelling ur-
gency, as used in this subsection, in-
cludes situations which, if not cor-
rected immediately, will result in un-
necessary expenditure of funds, prop-
erty damage, personal injury, or inter-
ruption of agency functions.

Subpart 513.2—Blanket Purchase
Agreements

513.203 Establishment of Blanket Pur-
chase Agreements.

513.203–1 General.
(a) Document preparation. Blanket

purchase agreements (BPA’s) must be
prepared on a purchase order form or
on a GSA Form 3521, Blanket Purchase
Agreement.

(b) Terms and conditions. Each blan-
ket purchase agreement should, when
appropriate, specify the geographic
area to be served under the BPA.

(c) Placing orders under the BPA. Only
the contracting officer (CO) or officials
authorized by a CO and designated in
the BPA are authorized to place orders
under the BPA. The GSA Form 2877,
Non-Depot Item Requisition / Order /
Receiving / Payment Record, is author-
ized for use by the Federal Supply
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Service in placing orders against BPA’s
for customer supply center items that
are not available from Government
supply depots. Before placing orders
against the BPA, each requirement
must be screened for availability from
mandatory sources of supply. Nec-
essary controls must be maintained by
the person placing orders under the
BPA to ensure that any limitation
stated therein is not exceeded. The
BPA number and purchase number
should be specified each time an order
is placed.

(d) Delivery or service tickets. Each de-
livery ticket, in addition to the re-
quirements of FAR 13.203–1(j)(6), must
contain the name of the person placing
the order. The delivery ticket must be
signed and dated by the individual re-
ceiving the items or services. The sup-
plier and the receiving office must re-
tain a copy of the delivery ticket.

(e) Invoicing. If a supplier will not ac-
cept one of the invoicing statements
outlined in FAR 13.203–1(j)(7), the con-
tracting officer is authorized to deviate
from FAR 13.203(j)(7) in order to permit
the submission and payment of in-
voices for each delivery under the BPA.
Before authorizing submission and pay-
ment of invoices for individual deliv-
eries, the contracting officer must
make every effort to get the supplier to
accept one of the FAR invoicing state-
ments. The BPA file must document
the contracting officer’s efforts and the
supplier’s refusal to accept the FAR
invoicing statements.

(f) Processing invoices. Invoices must
be time-stamped by the designated bill-
ing office to indicate the date of re-
ceipt. Invoices received by ordering of-
fices must be forwarded to the appro-
priate Finance Division for payment
within 5 workdays of receipt of the in-
voice or acceptance of the supplies or
services, whichever is later, unless the
BPA provides for the accumulation of
invoices as outlined in FAR 13.203–
1(j)(7)(iii). If the BPA provides for accu-
mulation of invoices by the ordering
office for a specified period, the order-
ing office must forward the accumu-
lated invoices to the appropriate Fi-
nance Division for payment within 5
workdays after the specified period for
accumulation. All invoices should be

marked to indicate that purchases
were made under a BPA.

Subpart 513.3—Fast Payment
Procedure

513.301 General.
The fast payment procedure is not

authorized for use by GSA contracting
activities.

Subpart 513.4—Imprest Fund

513.403 Agency responsibilities.
Imprest fund cashiers must be des-

ignated and will function in accordance
with HB, Accounting Users Guide—Im-
prest Fund and Travelers Checks (COM
P 4268.1) and FAR Subpart 13.4.

513.404 Conditions for use.
The per transaction limitation for

cash payments made through imprest
funds is $500 ($600 for emergency dis-
bursements by imprest fund cashiers in
Alaska).

513.405 Procedures.
The SF 1164, Claim for Reimburse-

ment for Expenditures on Official Busi-
ness, or SF 1165, Receipt for Cash—Sub-
voucher, will serve as the authorized
purchase requisition for purchases
made by offices maintaining their own
imprest funds, e.g., Public Buildings
Service Field Offices. Purchase req-
uisitions such as the GSA Form 49,
Requisition/Procurement Request for
Equipment, Supplies or Services, may
be used if required by contracting ac-
tivity directives. If the GSA Form 49 is
used, it must be endorsed ‘‘Payment to
be made from imprest fund.’’

Subpart 513.5—Purchase Orders

513.505 Purchase order and related
forms.

513.505–2 Agency order forms in lieu
of Optional Forms 347 and 348.

(a) Unless another form is prescribed,
the GSA Form 300 or 300–1 (pin-feed for-
mat), Order for Supplies and Services,
must be used instead of the OF 347,
Order for Supplies or Services, when
making purchases payable through the
National Electronic Accounting and
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Reporting (NEAR) System. The forms
may also be used to make other pur-
chases when a specific form is not pre-
scribed or as a delivery order to place
orders under established contracts. The
GSA Form 300 must be prepared and
processed in accordance with the in-
structions at 553.370–300–I. GSA Form
300A or 300–A(1) (pin-feed format), order
for Supplies or Services (continuation),
is available for use with GSA Form 300
or 300–1.

(b) The GSA Form 1458, Motor Vehi-
cle Shop Work Order, Repair and Pur-
chase Order, must be used instead of
the OF 347 when making purchases in
connection with the maintenance, serv-
icing or repair of GSA fleet manage-
ment vehicles.

(c) The GSA Form 3186, Order for
Supplies or Services, GSA Form 3186A,
Order for Supplies or Services, or GSA
Form 3186B, Order for Supplies or Serv-
ices (EDI), must be used instead of the
OF 347, Order for Supplies or Services,
when making simplified acquisitions or
placing delivery orders against estab-
lished contracts through the FSS–19
system. The GSA Form 3186 must be
used when generating orders against
established contracts that will be
mailed to contractors. The GSA Form
3186A must be used when orders, utiliz-
ing simplified acquisition procedures,
will be mailed to the contractors. The
GSA Form 3186B must be generated
and placed in the file to document de-
livery orders and purchase orders
transmitted to contractors electroni-
cally using Electronic Data Inter-
change (EDI) procedures. The GSA
Form 3186C, Purchase Order Notice, or
electronic equivalent, simultaneously
will be generated by FSS–19 to provide
summary data from the order to the
consignee and the freight forwarder (if
designated).

(d) GSA Form 8002, Motor Vehicle
Delivery Order, is used to order fleet
management vehicles. This form is not
intended for use as a purchase order for
simplified acquisitions and does not in-
clude provisions and clauses on the re-
verse.

[54 FR 26512, June 23, 1989, as amended at 57
FR 7555, Mar. 3, 1992; 60 FR 42803, Aug. 17,
1995]

513.505–3 Standard Form 44, Purchase
Order-Invoice-Voucher.

(a) General. Use of the Standard Form
44 will not serve the best interest of ei-
ther the Government or business when
the accounting system of the seller re-
quires production of an invoice as a
matter of routine. In these cases, other
authorized methods of making sim-
plified acquisitions should be used.
Whenever possible, preference should
be given to the use of Governmentwide
commercial purchase card.

(b) Issuance of books from stock. SF 44
books will be issued to contracting di-
rectors or their designees. Contracting
directors are responsible for the cus-
tody and issuance of books to the
users.

[54 FR 26502, June 23, 1989, as amended at 60
FR 42803, Aug. 17, 1995]

513.505–70 Two-party contract forms.
When a determination is made that it

is in the Government’s interest to ne-
gotiate a two-party contract (see FAR
13.104(f)) for services, Standard Form
1447, Solicitation Contract, may be
used.

[60 FR 42803, Aug. 17, 1995]

Subpart 513.70—Certified Invoice
Procedure

513.7001 Certified invoice procedure
for procurements not requiring a
written purchase order.

(a) When advantageous to the Gov-
ernment, supplies or services may be
acquired on the open market from
local suppliers using vendors’ invoices
instead of purchase orders. Certified in-
voice procedures may not be used to
place orders under established con-
tracts unless authorized in the con-
tract.

(b) Such purchases must comply with
FAR Part 13 and Part 513, subject to
the following:

(1) The amount of any one purchase
is $2,000 or less for construction serv-
ices and $2,500 or less for supplies or
service other than construction.

(2) A purchase order is not required
by either the supplier or the Govern-
ment.

(3) The supplier does not accept the
Government commercial purchase card
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or the individual making the purchase
does not have a purchase card.

(4) Appropriate invoices can be ob-
tained from the supplier.

(c) For special rules governing pur-
chases of hand and measuring tools and
stainless steel flatware see 525.105–70
and 525.105–71.

(d) Use of the certified invoice proce-
dure does not eliminate the require-
ments to:

(1) Verifying price reasonableness in
accordance with the conditions con-
tained in FAR 13.603.

(2) Certify that the quality and quan-
tity of items/services furnished are in
accordance with the verbal agreement
made with the vendor;

(e) Quotations may be solicited by
authorized personnel without contract-
ing officer warrants. Placement of any
orders must be approved in advance by
a contracting officer. The approval
shall be in writing unless geographic
distances make it impracticable to ob-
tain a written approval on the GSA
Form 2010 or other documentation. In
those cases telephonic approval may be
obtained and a notation of the approval
recorded.

(f) Contracting officers using this
purchasing technique shall require the
suppliers to immediately submit prop-
erly prepared invoices which itemize
property or services furnished.

(g) Upon receiving the invoice, the
receiving office shall time-stamp the
invoice to indicate the date the invoice
is received, verify the accuracy of the
invoiced amount, and verify that the
supplies and/or services have been re-
ceived and accepted. The contracting
officer or a designated representative
shall obtain a certification of receipt
and acceptance from the individual
that actually inspected and accepted
the supplies and/or services before cer-
tifying the invoice and forwarding to
the appropriate Finance Division for
payment. Supplies and/or services
should be inspected and accepted or re-
jected within 7 calendar days of deliv-
ery/completion. The invoice must be
forwarded to the appropriate Finance
Division for payment within 5 work-
days after receipt of the invoice or ac-
ceptance of the supplies and/or serv-
ices, whichever is later. Before for-
warding the invoice to Finance, the

contracting officer shall stamp it with
the Certified Invoice Stamp, complete
the accounting information, type of
business (corporation, sole proprietor-
ship/partnership, or other), and certifi-
cation, and affix the ACT number label.
If a Certified Invoice Stamp is not
available, place the following state-
ment on the invoice along with the
ACT number label, accounting infor-
mation and the type of business. (Note:
In some organizations, the ACT num-
ber label is affixed by a budget or exec-
utive office within the service or staff
office.)

‘‘I certify that these goods and/or
services were received on [Date] and ac-
cepted on [Date]. An oral purchase was
authorized and no confirming order has
been issued.’’

llllllllllllllllllllllll
Signature of Contracting/Ordering Officer
llllllllllllllllllllllll
Print name and telephone No.
llllllllllllllllllllllll
Date Invoice received llllllllllll

[54 FR 26512, June 23, 1989, as amended at 56
FR 47005, Sept. 17, 1991; 57 FR 26609, June 15,
1992; 60 FR 42803, Aug. 17, 1995]

PART 514—SEALED BIDDING

Subpart 514.2—Solicitation of Bids

Sec.
514.201 Preparation of invitations for bids.
514.201–1 Uniform contract format.
514.201–2 Part I—The Schedule.
514.201–6 Solicitation provisions.
514.201–7 Contract clauses.
514.201–70 GSA forms.
514.201–71 Request for brand name informa-

tion limitation.
514.202 General rules for solicitation of bids.
514.202–4 Bid samples.
514.202–7 Facsimile bids.
514.203 Methods of soliciting bids.
514.203–1 Transmittal to prospective bid-

ders.
514.204 Records of invitations for bids and

records of bids.
514.205 Solicitation mailing lists.
514.205–1 Establishment of lists.
514.211 Release of acquisition information.
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514.272 Price list method.
514.272–1 Supply contracts.
514.272–2 Repair and alteration contracts.

Subpart 514.3—Submission of Bids

514.301 Responsiveness of bids.
514.303 Modification or withdrawal of bids.
514.304 Late bids, late modifications of bids,

or late withdrawal of bids.
514.304–1 General.
514.370 Copies of bids required in submis-

sion.

Subpart 514.4—Opening of bids and
Award of Contract

514.401 Receipt and safeguarding of bids.
514.402 Opening of bids.
514.402–1 Unclassified bids.
514.403 Recording of bids.
514.404 Rejection of bids.
514.404–1 Cancellation of invitations after

opening.
514.404–2 Rejection of individual bids.
514.405 Minor informalities or irregularities

in bids.
514.407 Mistakes in bids.
514.407–3 Other mistakes disclosed before

award.
514.407–4 Mistakes after award.
514.407–7 Documentation of award.
514.408 Award.
514.408–1 General.
514.408–6 Equal low bids.
514.408–70 Preaward inquiries.
514.408–71 Awards involving related cases re-

ferred to higher authority.
514.408–72 Forms for recommending award(s)

(Supplies and services).
514.409 Information to bidders.
514.409–1 Award of unclassified contracts.
514.409–70 Restriction on disclosure of in-

spection or test data.
514.471 Multiple bidding.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26514, June 23, 1989, unless
otherwise noted.

Subpart 514.2—Solicitation of Bids

514.201 Preparation of invitations for
bids.

See 514.270 for information on speci-
fying a minimum bid acceptance pe-
riod.

514.201–1 Uniform contract format.
All solicitations must include the

following notice:

The information collection requirements
contained in this solicitation/contract, that
are not required by regulation, have been ap-
proved by the Office of Management and

Budget pursuant to the Paperwork Reduc-
tion Act and assigned OMB Control No. 3090–
0163.

514.201–2 Part I—The Schedule.
Solicitations that include the Stand-

ard Form 33, Solicitation, Offer and
Award, should include the following
cautionary notice:

Offerors are reminded that block 13 of the
Standard Form 33, Solicitation, Offer and
Award, is to be used to offer prompt payment
discounts. Payment terms are set forth in
the Prompt Payment clause of this solicita-
tion. Offerors are cautioned against inserting
any statement in block 13 which indicates
that payment is due sooner than the time
stipulated in the Prompt Payment clause.

EXAMPLE: Inserting ‘‘NET 20’’ in block 13
will cause the offer to be rejected as non-
responsive because the entry would be con-
trary to the 30 day payment terms specified
in the Prompt Payment clause.

514.201–6 Solicitation provisions.
(a) The contracting officer shall in-

sert the provision at 552.214–73, ‘‘All or
None’’ Offers, in solicitations when all
or none offers are considered. Alternate
I should be used in requirements or in-
definite quantity contracts.This provi-
sion must not be included in solicita-
tions when the Government requires
the bidder to submit bids on all items
and will make only one award.

(b) The contracting officer may in-
clude the notice at 552.214–74, Solicita-
tion Copies, in solicitations when it is
necessary to reduce costs of printing
solicitations.

514.201–7 Contract clauses.
(a) The contracting officer shall in-

sert a clause substantially the same as
the clause at 552.214–75, Progressive
Awards and Monthly Quantity Alloca-
tions, in solicitations for stock replen-
ishment contracts when it is deter-
mined that individual contractors may
be unable to furnish the Government’s
monthly requirements and that it will
be expedient to make progressive
awards.

(b) The contracting officer shall in-
sert the clause at 552.215–70, Examina-
tion of Records by GSA, in solicita-
tions and contracts that (1) involve the
use or disposition of Government-fur-
nished property, (2) provide for advance
payments, progress payments based on
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cost, or guaranteed loans, (3) contain a
price warranty or price reduction
clause, (4) contain an economic price
adjustment clause, (5) are require-
ments, indefinite quantity or letter
type contracts as defined in FAR Part
16, or (6) contain the provision at FAR
52.223–4, Recovered Materials Certifi-
cation. The contracting officer may
modify the clause to define the specific
area of audit (e.g., the use or disposi-
tion of Government furnished prop-
erty). Legal Counsel and the Assistant
Inspector General-Auditing or Regional
Inspector General-Auditing, as appro-
priate, must concur in any modifica-
tions to the clause.

514.201–70 GSA forms.
The GSA Form 1602, Notice Concern-

ing Solicitation, may be used to:
(a) Describe the type of contract, the

duration of the contract, and the type
of supplies or services being procured;

(b) Direct the attention of prospec-
tive offerors to special requirements
which if overlooked, may result in re-
jection of the offer;

(c) Highlight significant changes
from previous solicitations covering
the same supplies and services; and

(d) Include other special notices as
appropriate.

[61 FR 6167, Feb. 16, 1996]

514.201–71 Request for brand name in-
formation limitation.

When an item is described in a solici-
tation by a formal specification or a
detailed purchase description (other
than a brand name or equal purchase
description), the solicitation may not
require or request that bidders specify
the brand names of the products of-
fered. However, brand name informa-
tion may be requested when—

(a) Descriptive literature for items is
requested in accordance with FAR
14.202–5.

(b) First article testing is required.
(c) The procurement is for qualified

products.

514.202 General rules for solicitation
of bids.

514.202–4 Bid samples.
(a) Solicitation requirements. (1) When

a determination is made to require bid-

ders to submit bid samples, the solici-
tation must include a provision incor-
porating the provision at FAR 52.214–20
and containing the information in FAR
14.202–4(e) and must require:

(i) Samples be from the production of
the manufacturer whose products will
be furnished under the resultant con-
tract; and

(ii) Bidders use GSA Form 434, Sam-
ple Record Sheet, copies of which will
be furnished with each solicitation.

(2) If a determination is made that
bidders will be permitted to reapply
samples furnished under a previous so-
licitation, FAR 52.214–20, Alternate II,
shall be used.

(3) In addition to subjective charac-
teristics of bid samples, objective char-
acteristics may be used when it has
been determined, on the basis of past
experience or other valid consider-
ations, that examination of such char-
acteristics is necessary to determine
the responsiveness of the bid. When
both types of characteristics are listed
in the solicitation, they must be listed
separately under the headings ‘‘Subjec-
tive Characteristics’’ and ‘‘Objective
Characteristics.’’

(4) Because of variations in cir-
cumstances and differences in commod-
ities, no standard provision can be pre-
scribed for use in all solicitations. The
provision at 552.214–76, Bid Sample Re-
quirements, is provided as an example
and may be used in solicitations as
shown or modified to fit the cir-
cumstances of the procurement.

(b) Handling and disposition of samples.
(1)(i) Samples held during the period of
contract performance may be disposed
of after deliveries are completed and
Government acceptance has occurred,
in accordance with the instructions in-
dicated on GSA Form 434.

(ii) If the contracting officer antici-
pates that there may be a future claim
regarding a contract, the bid samples
must be retained until the claim is re-
solved.

(2) All other bid samples should be
held until awards are made and then
disposed of in accordance with instruc-
tions indicated on GSA Form 434.

514.202–7 Facsimile bids.
Contracting officers may authorize

facsimile bids (see FAR 14.201–6(w))
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after considering factors outlined in
FAR 14.202–7, provided that facsimile
equipment is available in the office
designated to receive bids, and proce-
dures and controls have been estab-
lished for receiving and safeguarding
incoming bids.

[55 FR 20458, May 17, 1990]

514.203 Methods of soliciting bids.

514.203–1 Transmittal to prospective
bidders.

(a) Prospective bidders, as used in
FAR 14.203–1, include the incumbent
contractor (except when its written re-
sponse to the contracting activity’s no-
tice of contract action under FAR sub-
part 5.2 states a negative interest) and
should include bidders that responded
to recent solicitations for the same or
similar items. Names should be
checked against the bidders’ mailing
list and added if not already listed.

(b) Contracting officers shall ensure
that all amendments to solicitations
and related notices are furnished
promptly to every addressee previously
furnished a solicitation.

[54 FR 26514, June 23, 1989, as amended at 56
FR 47005, Sept. 17, 1991; 60 FR 42803, Aug. 17,
1995]

514.204 Records of invitations for bids
and records of bids.

The contracting officer shall obtain
from the Business Service Center (BSC)
and include in the file the names and
addresses of firms to whom the BSC
furnished solicitations. Contracting of-
ficers shall furnish these firms with ap-
plicable amendments or supply the
BSC with amendments for distribution.

514.205 Solicitation mailing lists.

514.205–1 Establishment of lists.
(a) Contracting officers within the

Federal Supply Service (FSS) should
use the computerized central solicita-
tion mailing list maintained by Region
7 for supplies and services for all pro-
curements expected to exceed the sim-
plified acquisition threshold. Other
GSA contracting activities may main-
tain local lists. Contracting activities
that maintain local mailing lists must
inform the BSC of the list and provide
related information regarding the list.

(b) Inquiries from or for business
firms requesting inclusion on solicita-
tion mailing lists should be referred to
the BSC serving the geographic areas
in which the firms are located. The
BSC will assist firms to be included on
the proper GSA mailing lists and will
provide application forms and related
information.

[54 FR 26514, June 23, 1989, as amended at 60
FR 42803, Aug. 17, 1995]

514.211 Release of acquisition infor-
mation.

Before award, access to information
concerning the Government cost esti-
mate is limited to Government person-
nel whose official duties require knowl-
edge of the estimate. After award, the
total amount of the Government esti-
mate may be revealed, upon request.
The basis for calculating the estimate
may not be released at any time.

514.213 Annual submission of rep-
resentations and certifications.

The Commissioners of the Federal
Supply Service, Information Resources
Management Service, and the Public
Buildings Service may establish proce-
dures for contracting activities in their
respective organizations and assign re-
sponsibility within contracting activi-
ties for centrally requesting, receiving,
storing, verifying and updating
offerors’ annual submissions.

[55 FR 20458, May 17, 1990]

514.270 Bid acceptance period.
(a) The 60-day period stipulated in

the parenthetical statement in Item 12
of the Standard Form 33, Solicitation,
Offer and Award, is neither a ‘‘stand-
ard’’ nor a request to bidders to allow
such period.

(b) The contracting officer may
specify a different minimum bid ac-
ceptance period and/or permit a bidder
to insert a number of calendar days
after bid opening, during which its bid
is valid.

(c) When specifying a minimum bid
acceptance period, the contracting offi-
cer shall:

(1) Insert in solicitations the provi-
sion at 552.214–16, Minimum Bid Ac-
ceptance Period, instead of the provi-
sion at FAR 52.214–16, and
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(2) Mark Item 12 of SF 33 as follows
to preclude a bidder from inadvertently
rendering its bid nonresponsive by in-
serting a figure less than that stipu-
lated by the Government in 552.214–
16(c).

NOTE: Item 12 does not apply if the solici-
tation includes the provisions at 52.214.16,
Minimum Bid Acceptance Period.

12. In compliance with the above, the un-
dersigned agrees, if this offer is accepted
within N/A* calendar days (60 calendar days
unless a different period is inserted by the
offeror) from the date for receipt of offers
specified above, to furnish any or all items
upon which prices are offered at the price set
opposite each item, delivered at the des-
ignated points(s), within the time specified
in the schedule. *See Provision 552.214–16.

514.271 Aggregate awards.

514.271–1 General.

(a) Definition. ‘‘Aggregate award’’
means an arrangement, stipulated by
the Government in the solicitation,
whereby two or more separately-priced
line items are combined for award to
that bidder whose offer will result in
the lowest overall cost to the Govern-
ment for all of the line items within
the group, without regard to whether
the prices offered by the bidder are low
on each item within the group. (See
also the definition of a ‘‘line item’’ in
FAR 3.302.)

(b) Justification for use. (1) While ordi-
narily prices are solicited on an indi-
vidual line item basis, it sometimes
may be in the Government’s best inter-
est to combine two or more line items
for an aggregate award such as when—

(i) Uniformity of design, style, and
finish is desired, as in the acquisition
of suites of household furniture;

(ii) The articles being acquired will
be assembled and used as a unit, and
may not be interchangeable if acquired
from different manufacturers;

(iii) The demand for certain articles
is large, but the demand for other simi-
lar articles is not sufficient to attract
competitive bids unless awarded in
conjunction with the high-demand arti-
cles (e.g., various sizes of socket
wrenches);

(iv) One location (delivery point) has
a large requirement, and another loca-
tion has a requirement that is too

small to individually attract competi-
tive bids; or

(v) It is impractical to award and ad-
minister numerous small contracts for
similar articles or services.

(2) Before deciding to combine items
for aggregate award, the contracting
officer shall include in the contract file
the rationale for establishing an aggre-
gate award formula, which must:

(i) Address the capability of bidders
to furnish the types and quantities of
supplies or services in the aggregate as
well as the impact on bidders if dif-
ferent delivery points are grouped; and

(ii) Be capable of accurately project-
ing the lowest overall cost to the Gov-
ernment.

(3) Line items may not be grouped for
award on an aggregate basis when it
would:

(i) Preclude a significant number of
firms from bidding due to an inability
to provide all the types or quantities of
supplies or services or to make deliv-
eries to the various delivery points in-
cluded in the prospective aggregate
group; or

(ii) Increase overall prices to the
Government by restricting signifi-
cantly the number of eligible bidders
for any other reason (see also 514.271–3).

(4) To determine the lowest cost on
an aggregate group of items, it is nec-
essary to extend unit prices by accu-
rate weight factors calculated to re-
flect the true or proportionate quan-
tities that will be purchased under a
resultant contract (see 514.271–2). If
weight factors must be based upon un-
reliable or conjectural information, or
where reliable estimates on anticipated
quantities are not available, the price
list method described in 514.272 should
be considered.

(5) If accurate weight factors and pre-
established list prices are not avail-
able, an aggregate award formula
should not be used because it could re-
sult in unbalanced bids and/or award
could not be assured to result in the
lowest overall cost to the Government.

(c) Evaluation factors for award. When
items will be awarded on an aggregate
basis, the solicitation must clearly
state the basis on which bids will be
evaluated.

(1) If weight factors are used, bidders
shall be required to submit a price on
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each item within the group with award
to be made to the responsive and re-
sponsible bidder whose computed over-
all price for the aggregate group of
items is actually the lowest or can ac-
curately be projected to result in the
lowest overall cost to the Government.
Failure to submit a price on each item
within a group will make the bid ineli-
gible for award with regard to that
group of items.

(2) If the price method is used, bid-
ders shall be required to express prices
as a percentage to be added to or sub-
tracted from the list price for each
group of items with award to be made
to the responsive and responsible bid-
der whose percentage factor produces
the most favorable price to the Govern-
ment.

514.271–2 Weighting of items for ag-
gregate award.

(a) Unless the same weight factor is
applicable to all line items in the ag-
gregate group, accurate weight factors
are essential for determining which bid
would result in the lowest overall cost
to the Government for the aggregate
group.

(b) While the phrase ‘‘lowest overall
cost to the Government’’ is used in this
regulation, it is not always necessary
that an aggregate award formula be ca-
pable of projecting actual cost. It is
sufficient if the relative proportionate
cost between line items within the ag-
gregate group can be projected accu-
rately, i.e., actual quantities may not
be available, but ratios of the require-
ments within the line items in the ag-
gregate group are available.

(c) Estimated quantities that apply
to indefinite quantity or requirements
contracts may be reduced to smaller
numbers by a common denominator to
facilitate the computations involved in
evaluating bids, if doing so does not
sacrifice precision.

(d) Actual purchase quantities will be
used as weight factors for definite
quantity acquisitions because a bidder
might include two or more aggregate
groups, or an aggregate group and var-
ious individual line items, under an
‘‘all or none’’ qualification. Propor-
tionate weight factors must not be
used in the evaluation process where

‘‘all or none’’ qualifications are per-
mitted.

(e) Weight factors may not be based
on the estimated dollar value of pur-
chases. If the dollar value of previous
purchases is the only information
available, and there is no recourse but
to make award on an aggregate basis,
the value of previous purchases must
be converted to quantities for the pur-
pose of establishing weight factors (i.e.,
divide total purchases of each item by
the unit price to determine number of
units purchased).

514.271–3 Grouping of line items for
aggregate award.

(a) General. While paragraphs (b) and
(c) pertain to supply contracts (articles
and delivery points), the same prin-
ciples apply to service contracts (types
of services and service areas).

(b) Grouping of different articles. Only
related articles, normally manufac-
tured or produced by a majority of pro-
spective bidders, should be included in
an aggregate group. The grouping of
unrelated articles usually is contrary
to 514.271–1(b)(3).

(c) Grouping of geographic locations or
delivery point. The contracting officer
should consider the following guide-
lines before deciding to group different
geographic locations or delivery points
for aggregate award:

(1) If different delivery points have
sufficient requirements so that individ-
ual shipments to each point will in-
volve not only economic production
runs, but carload or truckload quan-
tities, these points should be listed as
separate line items.

(2) The types of bidders (i.e., small or
large firms, manufacturers or distribu-
tors, etc.) responding to previous so-
licitations are an important consider-
ation. For example, if previous bidders
are distributors having franchises
within certain territories, the grouping
of different territories would tend to
restrict competition.

(3) The impact of transportation
costs on competition and pricing, since
transportation costs may constitute a
significant portion of the total deliv-
ered cost. Depending upon the supplies
being acquired:

(i) Grouping widespread geographic
locations or delivery points may reduce
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competition and/or result in higher
prices due to the loss of ‘‘area pricing’’
advantages when a potential supplier
has a single production point.

(ii) Conversely, for many smaller
commercial items (hand tools, locks,
etc.) manufacturers may quote the
same price for delivery anywhere in the
U.S.

(iii) Contracting officers should ob-
tain the advice and assistance of trans-
portation specialists before grouping
geographic locations or delivery
points, to include information regard-
ing the location of tariff boundaries.

514.272 Price list method.
(a) General. The price list method

may be used to avoid unbalanced bid-
ding in requirements and indefinite
quantity/indefinite delivery contracts
when aggregate awards will be made
and accurate estimates of anticipated
quantities are unavailable. This meth-
od utilizes pre-established list prices
for acquiring groups of similar items,
services, or repairs and alterations.
The following elements of the price list
method must be included in the solici-
tation:

(1) A pre-established price list.
(2) An estimate of requirements, if

available.
(3) A requirement that a bidder ex-

press its price as ‘‘net’’ or as a percent-
age added to or subtracted from the
list prices for each group.

(4) The percentage factor in (a)(3) of
this section is a price related factor,
which must be identified in Section M
of the Uniform Contract Format.

(b) Development of pre-established list
prices. (1) Pre-established list prices
may be developed by one or more of the
following methods:

(i) Industry published prices.
(ii) Industry surveys.
(iii) Government cost estimates

based upon knowledge of the supplies

or services to be grouped and previous
contract prices.

(2) When proposed list prices will be
used for the first time, prospective bid-
ders should be given an opportunity to
review the proposed list and furnished
information on how the list prices will
be used. Copies of the draft solicitation
may be provided.

(3) The contracting officer must en-
sure that items are properly grouped
and that the list prices for the grouped
items bear a reasonable and balanced
relationship to one another. Before
using prices resulting from awards
made under the weighted item method
to develop price lists, those prices must
be reviewed to ensure that they did not
result from unbalanced bidding.

514.272–1 Supply contracts.
(a) Estimated requirements for each

item in a group or for the entire group
must be shown in the solicitation. For
contracts for store stock items, esti-
mated quantities should be shown only
if estimates of demand for each item
within a group can be derived from
Government records (or verified con-
tractor sales reports). All the esti-
mates must be current. If the Govern-
ment’s needs cannot be estimated, the
solicitation may include past orders.
(See CG Decision, B–209037, 82–2 CPD
para 323 (1982).)

(b) The bidding schedule must clearly
state that bidders must quote only one
percentage factor for each group, which
must be expressed as either ‘‘net’’ or as
a deduction from or an addition to the
listed prices.

(c) The following illustrates a bid-
ding schedule arrangement for a group
of items for aggregate award under the
price list method:

Drills, Twist, High Speed, under Federal
Specification (dated llll) and Amend-
ment llll (dated llll), Wire gauge
sizes, straight shank, shortlength, Type C:

Item No. National stock No. Drill size Est. quantity Unit List
price

Group 1 (Items 1 through 5)

1 ............................................................................ 5133–00–189–9246 1 2,800 Package $11.16
2 ............................................................................ 5133–00–189–9247 2 2,400 Package 11.16
3 ............................................................................ 5133–00–189–9248 3 2,800 Package 10.44
4 ............................................................................ 5133–00–189–9249 4 1,600 Package 10.80
5 ............................................................................ 5133–00–189–9250 5 2,000 Package 10.80
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The bid on each item above is the list price
shown minus/plus llll percent. (Bidder,
insert ‘‘net’’ or a single percentage amount
in the blank space and cross out minus or
plus, as appropriate.)

514.272–2 Repair and alteration con-
tracts.

(a) The solicitation shall:
(1) Contain a statement indicating

the percentage of work anticipated to
be performed during normal working
hours;

(2) Define ‘‘normal’’ in terms of hours
and days of the week; and

(3) List the quantities, if available,
and unit prices for work performed dur-
ing both normal working hours and
outside of normal working hours.

(b) Instructions, conditions, and notices
to bidders. (1)(i) Bidders should be ad-
vised of the previous year’s total ex-
penditures or portions of that total at-
tributable to the listed items.

(ii) When estimates are provided, the
solicitation must state that the quan-
tity estimates are furnished for infor-
mation only and are not to be con-
strued as guarantees or commitments
to order items under the contract.

(2) Bidders shall be instructed to
quote two or more percentage factors
to be applied as specified in (b)(2) (i)
and (ii), of this section. The percentage
factor(s) must be expressed as ‘‘net,’’ or
as an addition to or subtraction from
the applicable unit prices.

(i) For the line item unit prices listed
in the solicitation, two percentage fac-
tors must be solicited: one to be ap-
plied to the unit prices for the percent-
age of work performed during normal
working hours and the second to be ap-
plied to the unit prices for the percent-
age of work performed outside of nor-
mal working hours.

(ii) When unit prices are further
grouped by trade or business category,
multiple percentages may be required.

(c) Evaluation factors for award. (1)
When two percentage factors are solic-
ited under (b)(2)(ii) of this section, the
evaluated bid price is the sum of the
percentage of work performed—

(i) During normal work hours multi-
plied by the Government’s total esti-
mate adjusted by the bidder’s percent-
age factor for that portion of the work,
and

(ii) During other than normal work-
ing hours multiplied by the Govern-
ment’s total estimate adjusted by the
bidder’s percentage factor for that por-
tion of the work.

(2) Award must be made to the re-
sponsible and responsive bidder submit-
ting the lowest evaluated bid price.

(3) When additional evaluation fac-
tors such as options are used, they
must be identified in the solicitation.

Subpart 514.3—Submission of Bids
514.301 Responsiveness of bids.

514.303 Modification or withdrawal of
bids.

(a) When a telegraphic modification
or withdrawal of a bid is received by
telephone under the circumstances in
FAR 14.303, the identity of the tele-
graph office employee telephoning the
message should be obtained and re-
corded in the solicitation file.

(b) The receipt required by FAR
14.303(b) for withdrawal of a bid in per-
son should be worded as follows:

I certify as a bona fide, agent for or rep-
resentative of (Bidder’s name and address), I
am authorized to withdraw the bid on IFB
No. llllll scheduled for opening on
llllll and hereby acknowledge receipt
of the unopened bid.
llllllllllllllllllllllll
(Name and telephone no.)
llllllllllllllllllllllll
(Date)

514.304 Late bids, late modifications of
bids, or late withdrawal of bids.

514.304–1 General.
Upon receipt of a late bid, the bid

custodian should record it on the dupli-
cate copy of the list of bidders and im-
mediately notify the responsible con-
tracting officer that the bid has been
received. The contracting officer will
arrange for the bid to be picked up or
delivered.

514.370 Copies of bids required in sub-
mission.

Bids must be submitted in an origi-
nal and at least one copy. The original
will be used by the contracting activity
for the tabulation of bids. The copy
will be retained by the BSC for public
information until the bid abstract is
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available to replace it. Supplemental
financial forms or other information
submitted with a bid, must be retained
by the contracting activity and must
not be retained by the BSC for public
information. These requirements do
not apply to bids transmitted and re-
ceived through an electronic commerce
method authorized by the solicitation.

[54 FR 26514, June 23, 1989, as amended at 60
FR 42803, Aug. 17, 1995]

Subpart 514.4—Opening of Bids
and Award of Contract

514.401 Receipt and safeguarding of
bids.

(a) Except as otherwise provided in
paragraph (c), bids and modifications
must be received and safeguarded by
the appropriate BSC until the time
specified for opening. Bids received
should be handled as follows:

(1) At the initial point of receipt,
each envelope (or other covering) re-
ceived by mail and identified as con-
taining a bid should be immediately
time-stamped or indicated thereon the
place, date, and time of receipt by au-
thorized personnel. Then the bid(s)
should be delivered by special handling
to the bid custodian in the Business
Service Center.

(2) Mailed bids and modifications de-
livered to the bid custodian before bid
opening time should be recorded on the
bidder’s list on the same day they are
delivered and then placed in a suitable
locked cabinet.

(3) Hand-carried bids delivered before
bid opening time should be deposited in
the locked bid box. In the event a hand-
carried bid is not placed in the bid box
by the bidder, but is handed to the bid
custodian or other GSA employee, it
should be time stamped immediately
and then handled in the same manner
as provided for mailed bids. At least
once daily (and immediately preceding
the time for each scheduled bid open-
ing), the bid custodian should remove
and time stamp the bids, record them
and place them with any other bids
previously received.

(4) Telegraphic or facsimile bid, if au-
thorized, and modifications must be
sealed in envelopes immediately upon
receipt, appropriately identified, and

handled in the same manner as bids
submitted by mail.

(5) For each invitation, the bid custo-
dian will prepare a list indicating the
invitation number and listing on the
GSA Form 1378, Record of, and Receipt
for, Bids and Responses, or the appro-
priate bid abstract form, the name and
address of all responses, including any
bid modification, received before bid
opening time. When a bid previously
recorded on this list is withdrawn, the
list will so indicate.

(b) At the scheduled bid opening
time, the bid custodian will deliver all
bids received in response to the invita-
tion, together with the original and
one copy of the GSA Form 1378, Record
of, and Receipt for, Bids and Responses,
or other appropriate bid list to the au-
thorized bid opening official or des-
ignee, who will acknowledge receipt of
the bids by signing the duplicate copy
of the form and returning it to the bid
custodian. The original list becomes
part of the contract file.

(c) Business Service Center Directors
may designate an individual(s) working
at a PBS Facility Support Center or
Enhanced Field Office as a bid custo-
dian, provided: (1) Adequate space and
facilities are available within the Fa-
cility Support Center or Enhanced
Field Office, (2) the individual(s) has
been trained and (3) the Facility Sup-
port Center or Enhanced Field Office
has a Small Business Technical Advi-
sor. If such designations are made, the
designated bid custodian must submit
monthly reports to the BSC Director
for forwarding to the Office of Small
and Disadvantaged Business Utiliza-
tion (AU).

514.402 Opening of bids.

514.402–1 Unclassified bids.
(a) Public bid openings will be held in

the BSC when the BSC is the bid custo-
dian. When the bid opening will be held
elsewhere, the contracting officer shall
inform the BSC serving the geographic
area in which the contracting office is
located of the invitation number and
the location where the public bid open-
ing will be held.

(b) The assistant bid opening officer
shall be a qualified employee of the
contracting office. Upon authorization

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00342 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



347

General Services Administration 514.403

by the HCA and the Associate Adminis-
trator for Enterprise Development in
Central Office or the Director of the
Business Service Center in the region,
bids may be opened by selected BSC
personnel. Normally, this authoriza-
tion will be requested only when the
geographic distance separating the
BSC where bids are to be delivered and
the contracting office makes it imprac-
ticable for the bid opening officer or
designee to be present to open bids.
(See FAR 14.402–1(b).)

(c) Bid openings are open to business
representatives, members of the press,
and the general public.

(d) To ensure that bids will be opened
at the exact time specified, the bid
opening official will verify the accu-
racy of the timepiece to be used.

(e) For the information of those bid-
ders present, approximately one-
minute prior notice of bid opening will
be announced audibly by the bid open-
ing official.

(f)(1) The bid opening official shall
take precaution to ensure that the
exact time of opening has arrived and
shall announce this fact audibly, citing
the invitation or invitations scheduled
for opening. The opening of bids will
then proceed in full view of the parties
present.

(2) For construction contracts that
provide for bid alternates, the amount
of funds available for the award will be
announced before opening bids.

(g) In reading bids, the following in-
formation from each bid should be an-
nounced when considered practicable
and feasible: The bidder’s name, item
and unit price bid, and other pertinent
information, such as delivery and dis-
count terms. A copy of each bid sub-
mitted in multiple copies should re-
main in the bid opening room until the
bid abstract is substituted. For bids
submitted in an original only see FAR
14.402–1(c).

(h) No alterations or notations to
any bid after it has been formally
opened will be permitted.

(i) Negotiable instruments submitted
as bid guarantees to meet solicitation
requirements must be forwarded by the
bid opening official to the Finance Di-
vision in accordance with procedures
established by the Chief Financial Offi-
cer. When award is made, the solicita-

tion is cancelled, or all bids are re-
jected, the contracting officer shall di-
rect the Finance Division to refund the
amount of the bid guarantee to the un-
successful bidder(s). Bid guarantees
may be returned before award when a
bidder requests the guarantee be re-
turned and the bidder is not in conten-
tion for the award. Other forms of bid
guarantees (e.g., bid bonds, letters of
credit, corporate and individual sure-
ties, etc.), must be retained by the con-
tracting officer and included in the
contract file.

(j) A record, including at least the
names of persons attending the bid
opening and the firms or organizations
they represent, should be made a part
of the solicitation file.

(k) When multiple copies of bids are
received, the bid opening official shall
verify the entries on all copies. If there
is a discrepancy between the copies of
a bid, the contracting officer shall di-
rect the bidder’s attention to the sus-
pected mistake and shall follow the
procedures set forth in FAR 14.406 con-
cerning mistakes in bids.

(l) Envelopes in which bids and bid
modifications are received should be
retained in a temporary file until after
all awards have been made. At that
time, those which bear notations con-
cerning abnormal receipt or opening
for identification should be made a
part of the solicitation file and the re-
mainder may be destroyed.

[54 FR 26514, June 23, 1989, as amended at 58
FR 52443, Oct. 8, 1993; 60 FR 42803, Aug. 17,
1995]

514.403 Recording of bids.

(a) A copy of the abstract of bids and
any amendments must be furnished to
the appropriate BSC as soon as prac-
ticable and be available for public ex-
amination for at least 30 calendar days.
Late bids determined eligible for con-
sideration must be included on the bid
abstract form. If eligibility is estab-
lished after delivery of the original
tabulation, the bids are recorded sepa-
rately and identified as an amendment
to the original tabulation.

(b) Abstracts involving aggregate
awards must record unit prices, weight
factors and aggregate totals for each
aggregate group in addition to any
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other information required for bid
evaluation.

(c) For building services, the GSA
Form 3471, Abstract of Offers, is au-
thorized for use by contracting activi-
ties in the Public Buildings Service
(PBS) instead of the Standard Form
1409, Abstract of Offers.

514.404 Rejection of bids.

514.404–1 Cancellation of invitations
after opening.

(a) Cancellation of invitations. The
HCA or a designee makes any deter-
minations required by FAR 14.404–1.

(b) Extension of time for bid acceptance.
Requests for time extensions may be
made using GSA Form 2981 and must
specify a period reasonable under the
circumstances.

[54 FR 26514, June 23, 1989, as amended at 58
FR 52443, Oct. 8, 1993]

514.404–2 Rejection of individual bids.
(a) Individual bids rejected on the

basis of responsiveness, responsibility,
or eligibility and bids rejected because
the bid after evaluation is no longer
low shall be documented as provided in
FAR 14.404–2(k) and noted in the ‘‘Re-
marks’’ block on GSA Form 1535, Rec-
ommendation for Award(s). Examples
of bids which may no longer be low
after evaluation include aggregate bids
(see 514.271), ‘‘all or none’’ bids (see
552.214–73), and bids evaluated using
Buy American differentials (see FAR
25.105 and 525.105–70).

(b) Explanations which involve cases
of a sensitive or controversial nature
must be accompanied by all supporting
documentation to justify awards, such
as copies of the offer to be rejected and
the proposed awardee, statements from
(or record of conversation with) the
requisitioning activity, plant facilities
and/or financial responsibility reports,
and other relevant correspondence or
reports (Certificates of Competency,
copies of Congressional correspondence
or other high level interest, etc.).

[54 FR 26514, June 23, 1989, as amended at 56
FR 47005, Sept. 17, 1991]

514.405 Minor informalities or irreg-
ularities in bids.

Failure to submit all of the pages of
the solicitation is a minor informality

or irregularity under FAR 14.405 when
the bid as submitted indicates that the
bidder takes no exception to the re-
quirements of the solicitation and in-
tends to be bound by all its terms in
any resultant contract.

514.407 Mistakes in bids.

514.407–3 Other mistakes disclosed be-
fore award.

(a) Delegations of authority by head of
the agency. In accordance with FAR
14.407–3(e), the contracting directors
(see 502.101) are authorized, without
power of redelegation, to make the de-
terminations regarding corrections
and/or withdrawals treated in FAR
14.407–3(a), (b), and (c), and to make the
corollary determinations not to permit
withdrawal or correction for reasons
indicated in FAR 14.407–3(d).

(b) Legal review and approval. As-
signed counsel must approve deter-
minations by the contracting director
and contracting officer regarding mis-
takes in bid.

[60 FR 42804, Aug. 17, 1995]

514.407–4 Mistakes after award.
Determinations by the contracting

officer must be prepared in the format
at 514.406–3(b) and reviewed and ap-
proved by the Contracting Director and
assigned counsel.

[54 FR 26514, June 23, 1989. Redesignated at 60
FR 42804, Aug. 17, 1995]

514.407–7 Documentation of award.
Documentation included in the con-

tract file must include the number of
firms solicited and the GSA Form 1535,
Recommendation for Award(s), or simi-
lar document (see also 514.404–2).

514.408 Award.

514.408–1 General.
(a) Oral notices of award shall not be

used.
(b) In addition to the requirements in

FAR 14.408–1(c)(5), notice of award
must identify the solicitation, the
item(s) awarded, the contract number,
and the effective date of the award.

(c) If partial award is made to a bid-
der and additional items are being
withheld for possible subsequent award
to the same bidder, any subsequent
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award during the bid acceptance period
must be made using SF–30, Amendment
of Solicitation/Modification of Con-
tract (except see 519.503–4(b) regarding
partial set-asides). The authority cited
in paragraph 13D of SF–30 for the sub-
sequent award will be FAR 14.408–
1(c)(4).

[54 FR 26514, June 23, 1989. Redesignated and
amended at 60 FR 42803, Aug. 17, 1995; 60 FR
44387, Aug. 25, 1995; 60 FR 54957, Oct. 27, 1995]

514.408–6 Equal low bids.
In resolving a tie-bid situation, the

status of the bidders (small/large/labor
surplus area) on the date the bid was
signed is controlling.

[54 FR 26514, June 23, 1989. Redesignated at 60
FR 42803, Aug. 17, 1995]

514.408–70 Preaward inquiries.
(a) Responses to preaward inquiries

should be limited to a statement that
the award decision is pending and agen-
cy policy prohibits release of addi-
tional information.

(b) Actions or discussions that may
create false impressions in the eyes of
prospective contractors about pending
awards must be avoided.

[54 FR 26514, June 23, 1989. Redesignated at 60
FR 42803, Aug. 17, 1995]

514.408–71 Awards involving related
cases referred to higher authority.

When a case is to be or has been re-
ferred to higher authority for review,
any action which might prejudice the
freedom of the higher authority to act
on that case must be avoided. This in-
cludes partial awards to the same bid-
der under the same solicitation.

[54 FR 26514, June 23, 1989. Redesignated at 60
FR 42803, Aug. 17, 1995]

514.408–72 Forms for recommending
award(s) (Supplies and services).

GSA Form 1535, Recommendation for
Award(s), and GSA Form 1535–A, Rec-
ommendation for Award(s), Continu-
ation Sheet, must be used to document
all proposed awards (except construc-
tion contracts) exceeding the sim-
plified acquisition threshold. The use
of the form for awards at or below the
simplified acquisition threshold is at
the discretion of the contracting activ-
ity. One or more awards may be set

forth on each form. All information
pertinent to the recommendation must
be furnished on the form. The checklist
on the back of the form must be com-
pleted.

[60 FR 42803, Aug. 17, 1995]

514.409 Information to bidders.

514.409–1 Award of unclassified con-
tracts.

The GSA Form 3577, Notification of
Contract Award, may be used to notify
all unsuccessful bidders other than(a)a-
any apparent low bidder(s) or(b) un-
successful bidders from designated
countries for acquisitions subject to
the Trade Agreements Act.

[54 FR 26514, June 23, 1989. Redesignated at 60
FR 42803, Aug. 17, 1995]

514.409–70 Restriction on disclosure of
inspection or test data.

Before award, no inspection or test
data, whether prepared by the Govern-
ment or an outside inspection or test-
ing agency, shall be disclosed to any-
one other than Government officials
requiring access to such information in
connection with bid evaluation. For re-
quests received after award, see FAR
14.408–1(e).

[54 FR 26514, June 23, 1989. Redesignated at 60
FR 42803, Aug. 17, 1995]

514.471 Multiple bidding.

(a) All bids received from a person,
firm, or its affiliates must be consid-
ered for award if responsive and other-
wise acceptable.

(b) Any bid offering two or more
products for the same item received
from the same bidder may be accepted
if it is the lowest received and meets
all requirements of the solicitation.

PART 515—CONTRACTING BY
NEGOTIATION

Subpart 515.1—General Requirements for
Negotiation

Sec.
515.106 Contract clauses.
515.106–70 Examination of records by GSA

clause.
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Subpart 515.4—Solicitation and Receipt of
Proposals and Quotations

515.402 General.
515.405 Solicitations for information or

planning purposes.
515.405–1 General.
515.406 Preparing requests for proposals

(RFP’s) and requests for quotations
(RFQ’s).

515.406–1 Uniform contract format.
515.408 Issuing solicitations.
515.411 Receipt of proposals and quotations.
515.411–70 Recording of offers.
515.414 Forms.
515.414–70 GSA forms.

Subpart 515.5—Unsolicited Proposals

515.501 Definitions.
515.504 Advance guidance.
515.506 Agency procedures.
515.506–2 Evaluation.

Subpart 515.6—Source Selection

515.608 Proposal evaluation.
515.608–70 Rejection of all proposals.
515.608–71 Discounts for prompt payment.
515.612 Formal source selection.

Subpart 515.8—Price Negotiation

515.803 General.
515.804 Cost or pricing data and information

other than cost or pricing data.
515.804–2 Requiring certified cost or pricing

data.
515.804–3 [Reserved]
515.804–6 Instructions for submission of cost

or pricing data or information other than
cost or pricing data.

515.805 Proposal analysis.
515.805–5 Field pricing support.

Subpart 515.9—Profit

515.902 Policy.
515.905 Profit-analysis factors.
515.905–1 Common factors.
515.905–70 Nonprofit organizations.

Subpart 515.10—Preaward, Award, and
Postaward Notifications, Protest, and
Mistakes

515.1070 Release of information concerning
unsuccessful offerors.

Subpart 515.70—Use of Bid Samples

515.7000 Scope of subpart.
515.7001 General.
515.7002 Policy.
515.7003 Procedural requirements.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26521, June 23, 1989, unless
otherwise noted.

Subpart 515.1—General
Requirements for Negotiation

515.106 Contract clauses.

515.106–70 Examination of records by
GSA clause.

(a) The contracting officer shall in-
sert the clause at 552.215–70, Examina-
tion of Records by GSA, in solicita-
tions and contracts (other than mul-
tiple award schedule contracts), includ-
ing acquisitions of leasehold interests
in real property that:

(1) Involve the use and disposition of
Government-furnished property,

(2) Provide for advance payments,
progress payments based on cost, or
guaranteed loan,

(3) Contain a price warranty or price
reduction clause,

(4) Involve income to the Govern-
ment where income is based on oper-
ations that are under the control of the
contractor,

(5) Include an economic price adjust-
ment clause,

(6) Are requirements, indefinite-
quantity, or letter type contracts as
defined in FAR part 16,

(7) Are subject to adjustment based
on a negotiated cost escalation base, or

(8) Contain the provision at FAR
52,223–4, Recovered Material Certifi-
cation. The contracting officer may
modify the clause to define the specific
area of audit (e.g., the use or disposi-
tion of Government-furnished property,
compliance with the price reduction
clause). Counsel and the Assistant In-
spector General-Auditing or Regional
Inspector General-Auditing, as appro-
priate, must concur in any modifica-
tions to the clause.

(b) The contracting officer shall in-
sert the clause at 552.215–71, Examina-
tion of Records by GSA (Multiple
Award Schedule), in solicitations and
multiple award schedule contracts.
With the Senior Procurement Execu-
tive’s approval, the contracting officer
may modify the clause to also provide
for post-award access to and the right
to examine records to verify that the
pre-award/modification pricing, sales
or other data related to the supplies or
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services offered under the contract
which formed the basis for the award/
modification was accurate, current,
and complete. Such a modification of
the clause shall provide for the right of
access to expire 2 years after award or
modification. Before modifying the
clause, the contracting officer shall
make a determination that absent such
access there is a likelihood of signifi-
cant harm to the Government and sub-
mit it to the Senior Procurement Exec-
utive for approval. Such determina-
tions must be made on a schedule-by-
schedule basis.

[62 FR 44521, Aug. 21, 1997, as amended at 63
FR 18844, Apr. 16, 1998]

Subpart 515.4—Solicitation and
Receipt of Proposals and
Quotations

515.402 General.
Contracting officers may authorize

facsimile proposals (see FAR 15.407(j))
after considering the factors outlined
in FAR 15.402(i), provided that fac-
simile equipment is available in the of-
fice designated to receive proposals,
procedures and controls have been es-
tablished for receiving and safeguard-
ing incoming proposals.

[58 FR 52443, Oct. 8, 1993]

515.405 Solicitations for information
or planning purposes.

515.405–1 General.
Solicitations for information or plan-

ning purposes must be approved by the
Chief of the Contracting Office (See
502.101).

[58 FR 52443, Oct. 8, 1993]

515.406 Preparing requests for propos-
als (RFP’s) and requests for
quotations (RFQ’s).

515.406–1 Uniform contract format.
(a) Leases of real property are ex-

empted from the requirement for use of
the uniform contract format.

(b) All solicitations and contracts
must include the two notices in para-
graphs (b)(1) and (2), except solicita-
tions for leases and leases of real prop-
erty must include only the notice in
paragraph (b)(1):

(1) ‘‘The information collection re-
quirements contained in this solicita-
tion/contract that are not required by
regulation have been approved by the
Office of Management and Budget pur-
suant to the Paperwork Reduction Act
and assigned OMB Control No. 3090–
0163.’’

(2) ‘‘GSA’s hours of operation are 8:00
a.m. to 4:30 p.m. Requests for preaward
debriefings postmarked or otherwise
submitted after 4:30 p.m. will be consid-
ered submitted the following business
day. Requests for postaward
debriefings delivered after 4:30 p.m.
will be considered received and filed
the following business day.’’

[54 FR 26521, June 23, 1989, as amended at 57
FR 61584, Dec. 28, 1992; 63 FR 19194, Apr. 17,
1998]

515.408 Issuing solicitations.
Potential sources, as used in FAR

15.403 and 15.408, include the incumbent
contractor (except when its written re-
sponse to the contracting activity’s no-
tice of contract action under FAR sub-
part 5.2 states a negative interest) and
should include offerors that responded
to recent solicitations for the same or
similar items.

[56 FR 47005, Sept. 17, 1991]

515.411 Receipt of proposals and
quotations.

(a) Solicitations should provide for
proposals and modifications to propos-
als to be submitted to the appropriate
contracting office unless arrangements
have been made with the local Business
Service Center (BSC) for receipt and
safeguarding of proposals by the BSC.

(b) Classified proposals and
quotations must be handled under FAR
15.411, GSAR subpart 504.4, and the re-
quirements of GSA Order, Freedom of
Information Act procedures (ADM
1035.11B).

[54 FR 26521, June 23, 1989, as amended at 56
FR 47005, Sept. 17, 1991]

515.411–70 Recording of offers.
The GSA and/or Standard Forms pre-

scribed for abstracting bids in sealed
bidding may be used to abstract pro-
posals or quotations submitted in con-
nection with competitively negotiated
procurements where more than one
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offer is received in response to the so-
licitation. (See FAR 4.803(a)(10).) The
forms may be appropriately modified
to include all of the information nec-
essary for evaluation. Abstracts must
not be provided to the Business Service
Center or disclosed except as provided
in 515.1070. See FAR 15.411, 15.413 and
15.1001 regarding disclosure of informa-
tion.

515.414 Forms.
If partial award is made to an offeror

and additional items are being with-
held for possible subsequent award to
the same offeror, any subsequent award
must be made using SF–30, Amendment
of Solicitation/Modification of Con-
tract (except see FAR 15.1002 regarding
notification to the successful offeror
and GSAR 519.502–3(b) regarding partial
set-asides). The authority cited in
paragraph 13D of SF–30 for subsequent
awards will be GSAR 515.414.

[55 FR 48847, Nov. 23, 1990]

515.414–70 GSA forms.
The GSA Form 1602, Notice Concern-

ing Solicitation, may be used as pre-
scribed in 48 CFR 514.201–70.

[61 FR 6167, Feb. 16, 1996]

Subpart 515.5—Unsolicited
Proposals

515.501 Definitions.
Coordinating office, as used in this

subpart, means the (a) Office of GSA
Acquisition Policy, (b) Office of Acqui-
sition, FSS, (c) Office of Information
Technology Acquisition, ITS, (d) Office
of the Acquisition Executive, PBS, or
the office designated in writing by the
regional administrator in the regions.
The Office of GSA Acquisition Policy
serves as the coordinating office for
Central Office activities outside of
FSS, ITS, and PBS.

[60 FR 54956, Oct. 27, 1995]

515.504 Advance guidance.
Potential offerors should be encour-

aged to make preliminary contacts
with coordinating offices before sub-

mitting a detailed unsolicited proposal
or proprietary data.

515.506 Agency procedures.
Coordinating offices shall serve as

contact points and establish procedures
for controlling the receipt, evaluation,
and timely disposition of proposals
consistent with FAR 15.5.

515.506–2 Evaluation.
The evaluation must be completed as

soon as practicable (normally within 45
calendar days). The results of the eval-
uation should be communicated to the
submitter with a copy to the coordi-
nating office.

Subpart 515.6—Source Selection

515.608 Proposal evaluation.

515.608–70 Rejection of all proposals.
HCA may reject all proposals re-

ceived in response to a solicitation
under FAR 15.608(b). This authority
may be redelegated. Written docu-
mentation citing the reasons for reject-
ing proposals must be included in the
contract file.

515.608–71 Discounts for prompt pay-
ment.

The policy of not considering dis-
counts in the evaluation of offers ap-
plies where there is direct competition
between two or more offerors for a sin-
gle award. It does not apply to procure-
ments where the evaluation process in-
volves a comparison of the offeror’s
price to the Government with the
offeror’s price to its other customers.
Accordingly, the policy in FAR 14.407–
3 does not apply to multiple award
schedule solicitations except in those
instances where offers are received on
identical products. The clause at
552.232–8, Discounts for Prompt Pay-
ment, specifies the extent to which dis-
counts for prompt payment will be con-
sidered in the evaluation for multiple
award schedules. The formula for com-
puting the annualized rate of return
addressed in the clause at 552.232–8 is as
follows:
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Discount (%)
Number of days in a year

Total days to due date for payment* Days to discount due date
Rate of return×

−
=

*To determine the total number of days to
the due date for payment, start with the date
of the invoice and allow 3 days from the date
of the invoice to receipt by the Government
and assume that the invoice will be received
after the supplies have been delivered and
accepted by the Government. Normally, the
contract will provide for payment in 30 days
and the total number of days to the due date
for payment will be 33 days.

515.612 Formal source selection.

After the source selection, the releas-
ing authority under FAR 15.612(e)(1)
shall be the Contracting Officer. The
contracting officer shall obtain the ad-
vice and concurrence of assigned legal
counsel before releasing proprietary or
source selection information outside
the agency.

[55 FR 39974, Oct. 1, 1990]

Subpart 515.8—Price Negotiation

515.803 General.

(a) Access to Government cost esti-
mates is limited to Government per-
sonnel whose official duties require
knowledge of the estimate. An excep-
tion to this rule may be made during
contract negotiations to allow the con-
tracting officer to identify a special-
ized task and disclose the associated
cost breakdown figures in the Govern-
ment estimate, but only to the extent
necessary to arrive at a fair and rea-
sonable price. After award, the total
amount of the independent Govern-
ment estimate may be revealed, upon
written request, to those firms or indi-
viduals who submitted proposals.

(b) Whenever a contractor insists on
a price or demands a profit or fee that
the contracting officer considers un-
reasonable as outlined in FAR 15.803(d)
the contracting officer shall refer the
matter to the contracting director for
resolution.

[55 FR 48848, Nov. 23, 1990]

515.804 Cost or pricing data and infor-
mation other than cost or pricing
data.

515.804–2 Requiring certified cost or
pricing data.

When determining the contract
amount for purposes of applying the
threshold at FAR 15.804–2 for request-
ing certified cost and pricing data, the
value of the contract plus any priced
options must be considered. Exercise of
a priced option is not considered a
price adjustment and does not require
submission of cost and pricing data.

515.804–3 [Reserved]

515.804–6 Instructions for submission
of cost or pricing data or informa-
tion other than cost or pricing data.

(a) Contracting officers should use
Alternate IV of the FAR provision at
52.215–41, Requirements for Cost or
Pricing Data or Information Other
Than Cost or Pricing Data, to provide
the format for submission of informa-
tion other than cost or pricing data for
multiple award schedule (MAS) con-
tracts. To provide for uniformity in re-
quests under the MAS program, con-
tracting officers should insert the fol-
lowing in paragraph (b) of the provi-
sion.

(1) An offer prepared and submitted in ac-
cordance with the clause at 552.212–70, Prepa-
ration of Offer (Multiple Award Schedule);

(2) Commercial sales practices. The Offeror
shall submit information in the format pro-
vided in this solicitation in accordance with
the instructions at Table 515–1 of the GSA
Acquisition Regulation; or submit informa-
tion in the Offeror’s own format.

(3) Any additional supporting information
requested by the Contracting Officer. The
Contracting Officer may require additional
supporting information, but only to the ex-
tent necessary to determine whether the
price(s) offered is fair and reasonable.

(4) By submission of an offer in response to
this solicitation, the Offeror grants the Con-
tracting Officer or an authorized representa-
tive the right to examine, at any time before
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initial award, books, records, documents, pa-
pers, and other directly pertinent records to
verify the pricing, sales and other data relat-
ed to the supplies or services proposed in
order to determine the reasonableness of
price(s). Access does not extend to Offeror’s
cost or profit information or other data rel-
evant solely to the Offeror’s determination
of the prices to be offered in the catalog or
marketplace.

(b) Contracting officers shall insert
the following format for commercial
sales practices in the exhibits or at-
tachments section of the solicitation
(see FAR 12.303).

COMMERCIAL SALES PRACTICES
FORMAT

Name of Offeror llllll SIN(S) llll

NOTE: Please refer to clause 552.212–70,
PREPARATION OF OFFER (MULTIPLE
AWARD SCHEDULE), for additional infor-
mation concerning your offer. Provide the
following information for each SIN (or group
of SINs or SubSIN) for which information is
the same.

(1) Provide the dollar value of sales to the
general public at or based on an established
catalog or market price during the previous
12 month period or the offerors last fiscal
year. $llll. State begining and ending of
the 12 month period. Beginning llll End-
ing llllll. In the event that a dollar
value is not an appropriate measure of the
sales, provide and describe your own measure
of the sales of the item(s).

(2) Show your total projected annual sales
to the Government under this contract for
the contract term, excluding options, for
each SIN offered. If you currently hold a
Federal Supply Schedule contract for the
SIN the total projected annual sales should
be based on your most recent 12 months of
sales under that contract. SIN llll
$llll; SIN llll $llll; SIN llll
$llll

(3) Based on your written discounting poli-
cies (standard commercial sales practices in
the event you do not have written discount-
ing policies), are the discounts and any con-
cessions which you offer the Government
equal to or better than your best price (dis-
count and concessions in any combination)
offered to any customer acquiring the same
items regardless of quantity or terms and
conditions? YES ll NO ll. (See definition
of ‘‘concession’’ and ‘‘discount’’ in 552.212–
70).

(4)(a) Based on your written discounting
policies (standard commercial sales practices
in the event you do not have written dis-
counting policies), provide information as re-
quested for each SIN (or group of SINs for
which the information is the same) in ac-
cordance with the instructions at Table 515–
1 which is provided in this solicitation for
your convenience. The information should be
provided in the chart below or in an equiva-
lent format developed by the offeror. Rows
should be added to accommodate as many
customers as required. See definition of
‘‘concession’’ and ‘‘discount’’ in 552.212–70.

Column 1
Customer

Column 2
discount

Column 3 quantity/vol-
ume Column 4 FOB term Column 5

concessions

(b) Do any deviations from your written
policies or standard commercial sales prac-
tices disclosed in the above chart ever result
in better discounts (lower prices) or conces-
sions than indicated? llYES llNO. ll. If
YES, explain deviations in accordance with
the instructions at Table 515–1 which is pro-
vided in this solicitation for your conven-
ience.

(5) If you are a dealer/reseller without sig-
nificant sales to the general public, you
should provide manufacturers’ information
required by paragraphs (1) through (4) above

for each item/SIN offered, if the manufactur-
er’s sales under any resulting contract are
expected to exceed $500,000. You must also
obtain written authorization from the manu-
facturer(s) for Government access, at any
time before award or before agreeing to a
modification, to the manufacturer’s sales
records for the purpose of verifying the infor-
mation submitted by the manufacturer. The
information is required in order to enable
the Government to make a determination
that the offered price is fair and reasonable.
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To expedite the review and processing of of-
fers, you should advise the manufacturer(s)
of this requirement. The contracting officer
may require the information be submitted on
electronic media with commercially avail-
able spreadsheet(s). The information may be
provided by the manufacturer directly to the
Government. If the manufacturer’s item(s) is
being offered by multiple dealers/resellers,
only one copy of the requested information
should be submitted to the Government. In
addition, you must submit the following in-
formation along with a listing of contact in-
formation regarding each of the manufactur-
ers whose products and/or services are in-
cluded in the offer (include the manufactur-
er’s name, address, the manufacturer’s con-
tact point, telephone number, and FAX num-
ber) for each model offered by SIN:

(a) Manufacturer’s Name
(b) Manufacturer’s Part Number
(c) Dealer’s/Reseller’s Part Number
(d) Product Description
(e) Manufacturer’s List Price
(f) Dealer’s/Reseller’s percentage dis-

count from List Price or net prices

(End of format)

(c) The contracting officer should in-
clude the instructions for completing
the commercial sales practices format
in Table 515–1 in solicitations issued
under the multiple award schedule pro-
gram.

TABLE 515–1—INSTRUCTIONS FOR COM-
MERCIAL SALES PRACTICES FORMAT

If you responded ‘‘YES’’ to question (3), on
the COMMERCIAL SALES PRACTICES
FORMAT, complete the chart in question
(4)(a) for the customer(s) who receive your
best discount. If you responded ‘‘NO’’ com-
plete the chart in question (4)(a) showing
your written policies or standard sales prac-
tices for all customers or customer cat-
egories to whom you sell at a price (dis-
counts and concessions in combination) that
is equal to or better than the price(s) offered
to the Government under this solicitation or
with which the Offeror has a current agree-
ment to sell at a discount which equals or
exceeds the discount(s) offered under this so-
licitation. Such agreement shall be in effect
on the date the offer is submitted or contain
an effective date during the proposed mul-
tiple award schedule contract period. If your
offer is lower than your price to other cus-
tomers or customer categories you will be
aligned with the customer or category of
customer that receives your best price for
purposes of the Price Reduction clause at
552.238–76. The Government expects you to
provide information required by the format
in accordance with these instructions that
is, to the best of your knowledge and belief,

current, accurate, and complete as of 14 cal-
endar days prior to its submission. You must
also disclose any changes in your price
list(s), discounts and/or discounting policies
which occur after the offer is submitted, but
before the close of negotiations. If your dis-
count practices vary by model or product
line, the discount information should be by
model or product line as appropriate. You
may limit the number of models or product
lines reported to those which exceed 75% of
actual historical Government sales (commer-
cial sales may be substituted if Government
sales are unavailable) value of the special
item number (SIN).

Column 1—Identify the applicable cus-
tomer or category of customer. A ‘‘cus-
tomer’’ is any entity, except the Federal
Government, which acquires supplies or serv-
ices from the Offeror. The term customer in-
cludes, but is not limited to original equip-
ment manufacturers, value added resellers,
state and local governments, distributors,
educational institutions (an elementary,
junior high, or degree granting school which
maintains a regular faculty and established
curriculum and an organized body of stu-
dents), dealers, national accounts, and end
users. In any instance where the Offeror is
asked to disclose information for a customer,
the Offeror may disclose information by cat-
egory of customer if the offeror’s discount
policies or practices are the same for all cus-
tomers in the category. (Use a separate line
for each customer or category of customer.)

Column 2—Identify the discount. The term
‘‘discount’’ is as defined in solicitation
clause 552.212–70 Preparation of Offer (Mul-
tiple Award Schedule). Indicate the best dis-
count (based on your written discounting
policies or standard commercial discounting
practices if you do not have written dis-
counting policies) at which you sell to the
customer or category of customer identified
in column 1, without regard to quantity;
terms and conditions of the agreements
under which the discounts are given; and
whether the agreements are written or oral.
Net prices or discounts off of other price lists
should be expressed as percentage discounts
from the price list which is the basis for your
offer. If the discount disclosed is a combina-
tion of various discounts (prompt payment,
quantity, etc.), the percentage should be bro-
ken out for each type of discount. If the
price lists which are the basis of the dis-
counts given to the customers identified in
the chart are different than the price list
submitted upon which your offer is based,
identify the type or title and date of each
price list. The contracting officer may re-
quire submission of these price lists. To ex-
pedite evaluation, offerors may provide these
price lists at the time of submission.

Column 3—Identify the quantity or volume
of sales. Insert the minimum quantity or
sales volume which the identified customer
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or category of customer must either pur-
chase/order, per order or within a specified
period, to earn the discount. When pur-
chases/orders must be placed within a speci-
fied period to earn a discount indicate the
time period.

Column 4—Indicate the FOB delivery term
for each identified customer. (See FAR 47.3
for an explanation of FOB delivery terms.)

Column 5—Indicate concessions regardless
of quantity granted to the identified cus-
tomer or category of customer. Concessions
are defined in solicitation clause 552.212–70
Preparation of Offers (Multiple Award
Schedule). If the space provided is inad-
equate, the disclosure should be made on a
separate sheet by reference.

If you respond ‘‘YES’’ to question 4(b) in
the Commercial Sales Practices Format,
provide an explanation of the circumstances
under which you deviate from your written
policies or standard commercial sales prac-
tices disclosed in the chart on the Commer-
cial Sales Practices Format and explain how
often they occur. Your explanation should
include a discussion of situations that lead
to deviations from standard practice, an ex-
planation of how often they occur, and the
controls you employ to assure the integrity
of your pricing. Examples of typical devi-
ations may include, but are not limited to,
one time goodwill discounts to charity orga-
nizations or to compensate an otherwise dis-
gruntled customer; a limited sale of obsolete
or damaged goods; the sale of sample goods
to a new customer; or the sales of prototype
goods for testing purposes.

If deviations from your written policies or
standard commercial sales practices dis-
closed in the chart on the Commercial Sales
Practices Format are so significant and/or
frequent that the Contracting Officer cannot
establish whether the price(s) offered is fair
and reasonable, then you may be asked to
provide additional information. The Con-
tracting Officer may ask for information to
demonstrate that you have made substantial
sales of the item(s) in the commercial mar-
ket consistent with the information re-
flected on the chart on the Commercial Sales
Practice Format, a description of the condi-
tions surrounding those sales deviations, or
other information that may be necessary in
order for the Contracting Officer to deter-
mine whether your offered price(s) is fair and
reasonable. In cases where additional infor-
mation is requested, the Contracting Officer
will target the request in order to limit the
submission of data to that needed to estab-
lish the reasonableness of the offered price.

(d) The contracting officer shall in-
sert the clause at 48 CFR 552.215–72,
Price Adjustment—Failure to Provide
Accurate Information, in solicitations
and contracts to be awarded under the
multiple award schedule program.

(e) The contracting officer should use
Alternate IV of the FAR clause at
52.215–42, Requirements for Cost or
Pricing Data or Information Other
Than Cost or Pricing Data—Modifica-
tions, to provide for submission of in-
formation other than cost and pricing
data for MAS contracts. To provide for
uniformity in requests under the MAS
program, the contracting officer should
insert the following in paragraph (b) of
the clause.

(1) Information required by the clause at
552.243–72, Modifications (Multiple Award
Schedule);

(2) Any additional supporting information
requested by the Contracting Officer. The
Contracting Officer may require additional
supporting information, but only to the ex-
tent necessary to determine whether the
price(s) offered is fair and reasonable.

(3) By submitting a request for modifica-
tion, the Contractor grants the Contracting
Officer or an authorized representative the
right to examine, at any time before agree-
ing to a modification, books, records, docu-
ments, papers, and other directly pertinent
records to verify the pricing, sales and other
data related to the supplies or services pro-
posed in order to determine the reasonable-
ness of price(s). Access does not extend to
Contractor’s cost or profit information or
other data relevant solely to the Contrac-
tor’s determination of the prices to be of-
fered in the catalog or marketplace.

[62 FR 44522, Aug. 21, 1997]

515.805 Proposal analysis.

515.805–5 Field pricing support.
(a) ‘‘Field pricing support’’ is pro-

vided by the Assistant Inspector Gen-
eral-Auditing, or the Regional Inspec-
tor General-Auditing, as appropriate.

(b) When applying the threshold at
FAR 15.805–5 for requesting field pric-
ing support, the value of the proposal
(including any priced options) must be
used.

Subpart 515.9—Profit
515.902 Policy.

(a) Structured approach for determining
profit fee objectives. The contracting of-
ficer’s analysis of these profit factors is
based on information available to the
Government before negotiations. Such
information is furnished in proposals,
audit data, performance reports,
preaward surveys and the like. The
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structured approach also provides a
basis for documentation of a profit ob-
jective, including an explanation of
any significant departure from this ob-
jective in reaching a final agreement.
The extent of documentation should be
directly related to the dollar value and
complexity of the proposed procure-
ment.

(b) Exemptions from requirement to use
the structured approach. (1) Under ex-
empted procurements, other methods
for establishing profit objectives may
be used. Generally, such methods will
be supported in a manner similar to
that used in the structured approach
(profit factor breakdown and docu-
mentation of profit objective). How-
ever, factors within the structured ap-
proach considered inapplicable to the
procurement may be excluded from the
profit objectives. The following types
of procurements are exempt from the
structured approach:

(i) Management contracts for oper-
ation and/or maintenance of Govern-
ment facilities;

(ii) Contracts primarily requiring de-
livery of material supplied by sub-
contractors;

(iii) Termination settlements;
(iv) Cost-plus-award-fee contracts;
(v) Contracts and contract modifica-

tions of $100,000 or less in value; and
(vi) Architect-engineer and construc-

tion contracts.
(2) Other exemptions may be made in

the negotiation of contracts having un-
usual pricing situations where the
structured approach is determined to
be unsuitable. Such exemptions must
be justified in writing and approved by
the HCA.

515.905 Profit-analysis factors.
(a) The following factors must be

considered whenever profit is to be ne-
gotiated. The weight ranges listed after
each factor should be used when the
structured approach is used.

Profit factors Weight ranges in percent

Contractor Effort
Material acquisition ................ 1 to 4.
Conversion direct labor ......... 4 to 12.
Conversion related indirect

cost.
3 to 8.

Other costs 1 to 3.
General management 4 to 8.

Other Factors:
Contract cost risk ............... 0 to 7.

Profit factors Weight ranges in percent

Capital investment ............. ¥2 to +2.
Cost-control and other past

accomplishments.
¥2 to +2.

Federal socio economic
programs.

¥.5 to +.5.

Special situations and inde-
pendent development.

¥2 to +2.

(b) GSA Form 1766, Structured Ap-
proach Profit/Fee Objective, may be
use to facilitate the profit objective
computation. The contracting officer
shall measure the Contractor Effort by
the assignment of a profit percentage
within the designated weight ranges to
each element of cost recognized.

(c) If the facilities capital cost of
money is allowed as an item of cost, ei-
ther as a part of the contracting offi-
cer’s price/cost objective in a firm fixed
price type contract or as an allowable
cost in a flexibly priced type contract,
e.g., cost reimbursement or fixed price
incentive type contract, the contract-
ing officer shall reduce the profit/fee
objective as follows. After the con-
tracting officer has developed a dollar
profit/fee amount for the requirement
(e.g., the sum of the ‘‘contract effort’’
and ‘‘other factors’’ dollar profit/fee
amounts on the GSA Form 1766, Struc-
tured Approach Profit/Fee Objective),
the contracting officer shall subtract
from that aggregate dollar profit/fee
amount any dollar amount allowed for
facilities capital cost of money. The re-
mainder, after subtraction of the facili-
ties capital cost of money amount, is
the profit/fee objective.

[54 FR 26521, June 23, 1989, as amended at 55
FR 48848, Nov. 23, 1990]

515.905–1 Common factors.

(a) Contractor Effort encompasses
broad and basic categories but shall
not include facilities capital cost of
money. Individual proposals may be in
a different format.

(b) After computing a total dollar
profit for Contractor Effort, the con-
tracting officer shall calculate the spe-
cific profit dollars for the categories
under other factors. This is done by
multiplying the total Government cost
objective, exclusive of any cost of
money for facilities capital, by the spe-
cific weights assigned to the elements
within the Other Factors category.
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(c) In determining the value of each
factor, the contracting officer should
be governed by the definition, descrip-
tion, and purpose of the factors to-
gether with considerations for evaluat-
ing them as prescribed in FAR 15.905–1
and the following:

(1) General management. Management
problems surface in various degrees
and the management expertise exer-
cised to solve them should be consid-
ered as an element of profit. For exam-
ple, a new program for an item that in-
volves advanced state of the art tech-
niques may cause more problems and
require more managerial time and
abilities of a higher order than one
that is a follow-on contract. If new
contracts create more problems and re-
quire a higher profit weight, follow-ons
should be adjusted downward, as many
of the problems should have been
solved. An evaluation should be made
of the underlying managerial effort in-
volved on a case-by-case basis.

(2) Other-costs. Include all other di-
rect costs of contractor performance
under this item (e.g., travel and reloca-
tion, direct support, and consultants).
Analysis of these costs in assigning
profit weights must include (i) their
significance, (ii) their nature, and (iii)
how much they contribute to contract
performance.

(3) Contract-cost-risk. Where the prop-
er contract type has been selected, the
reward for risk by contract type would
usually fall into the following ranges:

Cost-reimbursement type contracts........0–3%
Fixed-price type contracts ......................3–7%

(i) A cost-plus-a-fixed-fee contract
normally would not justify a reward
for risk in excess of 0 percent, unless
the contract contains cost risk fea-
tures such as ceilings on overheads. In
such cases, up to 1 percent may be jus-
tified. Cost-plus-incentive-fee con-
tracts fill the remaining portion of the
0 to 3 percent range with weightings di-
rectly related to such factors as con-
fidence in target cost, share ratio of
fee(s), etc. The weight range for fixed-
price contracts is wide enough to ac-
commodate the many types of fixed-
price arrangements. Weighting should
indicate the cost risk assumed, with
only firm fixed-price contracts reach-
ing the top end of the range.

(ii) The contractor’s subcontracting
program may significantly impact the
contractor’s risk under a contract. It
could affect risk in terms of both cost
and performance. This should be a part
of the contracting officer’s overall
evaluation in selecting a weight for
cost risk. The prime contractor may ef-
fectively transfer cost risk to a sub-
contractor and the risk evaluation
may, as a result, be below the range
that would otherwise apply for the con-
tract type being proposed. The risk
evaluation should not be lowered, how-
ever, merely because a substantial por-
tion of the contract cost represents
subcontracts without any substantial
transfer of contractor’s risk.

(iii) In evaluating risk in the
definitization of letter contracts, un-
priced change orders, and unpriced or-
ders under basic ordering agreements,
the effect on risk as a result of partial
performance before definitization
should be considered. Under some cir-
cumstances the total risk may have
been effectively reduced. Under other
circumstances, the contractor’s risk
may have remained substantially un-
changed. To be equitable, the deter-
mination of a profit weight for all rec-
ognized costs, both those incurred and
those yet to be expended, must be made
with consideration to all attendant cir-
cumstances, not just to the portion of
costs incurred or percentage of work
completed before definitization.

(iv) Service contracts should have a
weight range for cost risk of 0 to 4 per-
cent. A firm fixed-price contract,
which is not priced on a labor-hour
method, may warrant additional con-
sideration for contractor cost risk. In
those circumstances, a weight of up to
4 percent is authorized. Conversely, a
cost-plus-a-fixed-fee service contract
normally warrants a zero cost risk fac-
tor.

(4) Capital investment. The evaluation
of this factor for profit weights should
include the following:

(i) Facilities. To evaluate how this
factor contributes to the profit objec-
tive requires knowledge of the level of
facilities use needed for contract per-
formance, the source of financing of
the facilities, and the overall cost ef-
fectiveness of the facilities offered.
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Contractors who furnish their own fa-
cilities that significantly contribute to
lower total contract costs, should re-
ceive additional profit. Contractors
who rely on the Government to provide
or finance facilities should receive less
profit. Situations between the above
examples should be evaluated on their
merits with either a positive or nega-
tive profit weight adjustment, as ap-
propriate, being made. However, when
a contractor who owns a large quantity
of facilities is to perform a contract
that does not benefit from these facili-
ties, or where a contractor’s use of its
facilities has a minimum cost impact
on the contract, profit need not be ad-
justed.

(ii) Payments. The frequency of pay-
ments by the Government to the con-
tractor should be considered. The key
to this weighting is the impact the
contract will have on the contractor’s
cash flow. Generally, for payments
more frequent than monthly, negative
consideration should be given, with
maximum reduction as the contrac-
tor’s working capital approaches zero.
Positive consideration should be given
for payments less frequent than
monthly with additional consideration
given for payments less frequent than
the contractor’s or the industry’s nor-
mal practice.

(5) Cost control and other past accom-
plishments. See FAR 15.905–1(e).

(6) Federal socio economic programs.
See FAR 15.905–1(c).

(7) Special situations and independent
development. See FAR 15.905–1(f).

[54 FR 26521, June 23, 1989, as amended at 55
FR 48848, Nov. 23, 1990]

515.905–70 Nonprofit organizations.
(a) The structured approach was de-

signed for arriving at profit or fee ob-
jectives for other than nonprofit orga-
nizations. However, the structured ap-
proach as modified below, should also
be used to establish fee objectives for
nonprofit organizations. (See FAR
31.701.) The modifications should not be
applied as deductions to historical fee
levels, but rather, as a reduction in the
fee objective calculated under the
structured approach.

(b) For contracts with nonprofit or-
ganizations, an adjustment of up to 3
percent will be subtracted from the

total profit-fee objective. In developing
this adjustment, it will be necessary to
consider the following factors:

(1) tax position benefits;
(2) granting of financing through let-

ters of credit;
(3) facility requirements of the non-

profit organization; and
(4) other factors that may work to

the advantage or disadvantage of the
contractor as a nonprofit organization.

Subpart 515.10—Preaward,
Award, and Postaward Notifi-
cations, Protests, and
Mistakes

515.1070 Release of information con-
cerning unsuccessful offerors.

(a) GSA Order, GSA Freedom of In-
formation Act (FOIA) procedures (ADM
1035.11B), should be consulted to deter-
mine what information may be dis-
closed.

(b) When simplified acquisition pro-
cedures are used, the names and dollar
amounts of unsuccessful offerors may
be released upon request without proc-
essing through the formal FOI proce-
dures.

(c) When the contracting officer de-
termines, in connection with nego-
tiated procurements (other than pur-
chases made using simplified acquisi-
tion procedures), that the administra-
tive time and workload of processing
regular FOIA requests (see FAR 14.408–
1(c)) is greater than the workload in-
volved in preparing an abstract of of-
fers to be displayed at an appropriate
Business Service Center, the following
rules apply:

(1) An abstract of offers may be pre-
pared for display after award in the ap-
propriate Business Service Center in
addition to the notification required by
FAR Subpart 15.10.

(2) The abstract must include only
the names, addresses, and ‘‘best and
final’’ prices offered for unclassified ac-
quisitions where the award is based on
price and price-related factors. The
successful offeror(s) must be identified.

(3) Abstracts must not contain infor-
mation regarding failure to meet mini-
mum standards of responsibility or
other notations properly exempt from
disclosure under FOI regulations.
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(d) The information outlined in para-
graph (c) of this section must not be
disclosed when the contracting officer
determines, on a case-by-case basis,
that it is not in the best interest of the
Government or when it may be com-
petitively harmful to offerors such as
when negotiations are in process for an
item that was recently awarded under
another solicitation.

[54 FR 26514, June 23, 1989, as amended at 56
FR 47005, Sept. 17, 1991; 60 FR 42804, Aug. 17,
1995]

Subpart 515.70—Use of Bid
Samples

515.7000 Scope of subpart.
This subpart supplements the poli-

cies and procedures in FAR 14.202–4 and
514.202–4 regarding bid samples required
in negotiated acquisitions.

515.7001 General.
Except as provided in 515.7002 and

515.7003, the basic policy and proce-
dures in FAR 14.202–4 and 514.202–4
apply to negotiated acquisitions. When
referring to FAR 14.202–4 and 514.202–4,
the term ‘‘bid’’ means ‘‘offer’’ or ‘‘pro-
posal’’ and the terms ‘‘bidder’’ and ‘‘in-
vitation’’ or ‘‘invitation for bids’’ are
used synonymously with ‘‘offeror’’ and
‘‘solicitation’’ or ‘‘RFP’’ when con-
tracting by negotiation.

515.7002 Policy.
(a) Since the terms ‘‘responsiveness’’

and ‘‘nonresponsive’’ do not apply to
negotiated acquisitions, FAR 14.202–
4(b) (2) and (4) do not apply when the
use of bid samples is determined nec-
essary under this subpart.

(b) Instead of FAR 14.202–4(b) (2) and
(4), apply the following:

(1) Bid samples will be used in the
technical evaluation of proposals to de-
termine the acceptability of the sam-
ples to meet the Government’s speci-
fication and to ensure compliance with
the subjective and any objective char-
acteristics listed in the solicitation.

(2) A proposal may be excluded from
further consideration for award if after
discussion with the offeror of any defi-
ciencies found in the samples and after
the offeror has been given an oppor-
tunity to correct those deficiencies,

the sample still fails to conform to
each of the characteristics listed in the
solicitation. (See FAR 15.609.)

515.7003 Procedural requirements.

(a) Unsolicited samples. The reference
to FAR 14.404–2(d) in FAR 14.202–4(g) is
not applicable and the following is to
be applied when contracting by nego-
tiation:

Qualifications in the proposal that are at
variance with the Government’s require-
ments are deficiencies and must be resolved
as provided for in FAR 15.610.

(b) Solicitation requirements. (1) When
the clause at FAR 52.214–20 is used in a
negotiated acquisition, the second sen-
tence in paragraph (c) of the clause
does not apply. A sentence substan-
tially as follows must be substituted in
the clause when contracting by nego-
tiation.

Failure of the bid samples to conform to
all of the required characteristics listed in
the solicitation shall constitute a deficiency
in the proposal and shall be resolved as pro-
vided for in FAR 15.610.

(2) In addition to listing subjective
characteristics that cannot be ade-
quately described in the specification,
objective characteristics may be listed
in the solicitation and evaluated when
it has been determined, on the basis of
past experience or other valid consider-
ations, that examination of such char-
acteristics is essential to the acquisi-
tion of an acceptable product.

(c) Samples received after the time
set for receipt of offers may be consid-
ered only if they meet the require-
ments of FAR 52.215–10.

PART 516—TYPES OF CONTRACTS

Subpart 516.2—Fixed-Price Contracts

Sec.
516.203 Fixed-price contracts with economic

price adjustment.
516.203–4 Contract clauses.
516.203–70 EPA in FSS multiple award

schedules.

Subpart 516.4—Incentive Contracts

516.405 Contract clauses.
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Subpart 516.5—Indefinite–Delivery
Contracts

516.505 Contract clauses.

Subpart 516.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

516.603 Letter contracts.
516.603–3 Limitations.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26526, June 23, 1989, unless
otherwise noted.

Subpart 516.2—Fixed-Price
Contracts

516.203 Fixed-price contracts with
economic price adjustment.

516.203–4 Contract clauses.

(a) General. When the contracting of-
ficer decides to use a clause providing
for adjustments based on cost indexes
of labor or material under FAR 16.203–
4, a clause must be prepared with the
assistance of counsel and approved by
the contracting director.

(b) FSS Multiple Award Schedules. In
Federal Supply Service (FSS) multiple
award schedule (MAS) procurements,
the contracting director will determine
whether to use an Economic Price Ad-
justment (EPA) clause under FAR
16.203–2.

(c) Stock or Special Order Program Con-
tracts. (1) The contracting officer shall
insert the clause at 552.216–72, Eco-
nomic Price Adjustment—Stock and
Special Order Program Contracts, or a
clause prepared as authorized in sub-
paragraph (c)(2) of this section, in so-
licitations and contracts when the con-
tracting officer has made the deter-
mination required by FAR 16.203–2 and
the contract is a multiyear contract. If
the contract includes one or more op-
tions to extend the term of the con-
tract, the contracting officer shall use
the clause with its Alternate I. If a
multiyear contract with additional op-
tion periods is contemplated, the con-
tracting officer may use a clause sub-
stantially the same as the clause at
552.216–72 with its Alternate I suitably
modified. If the contract requires a
minimum adjustment before the price
adjustment mechanism is effectuated,
the contracting officer shall use the

basic clause or the Alternate I clause
along with Alternate II.

(2) If the contracting officer decides
that an economic price adjustment
clause is needed but finds the Producer
Price Index is not an appropriate indi-
cator for price adjustment, the con-
tracting officer may modify the clause
to use an alternate indicator for ad-
justing prices. Similarly, if the con-
tracting officer finds other aspects of
the clause at 552.216–72 are not appro-
priate, the contracting officer may de-
velop a clause in accordance with
516.203–4(a) for use instead of the clause
at 552.216–72.

[55 FR 39278, Sept. 26, 1990]

516.203–70 EPA in FSS multiple award
schedules.

(a) If the FSS multiple award sched-
ule solicitation contains an EPA
clause, the contracting officer should
establish negotiation objectives re-
flecting the terms of the clause and
seek appropriate discounts. If the
clause is not included in the initial so-
licitation but is negotiated in, it must
be added to the contracts at the time
of award. Its inclusion is contingent on
the approval of the contracting direc-
tor, the need for an EPA clause, and
the concessions granted by the offeror
for its inclusion in the contract.

(b) The contract price ceiling may be
raised during the contract period only
under the following conditions:

(1) Analysis of the current market
conditions, conducted in conjunction
with the Office of Commodity Manage-
ment (FC), reveals that the original
contract price ceiling is inadequate.

(2) The causes which require an in-
crease in the price ceiling are not
unique to an individual contractor, but
affect all suppliers for similar prod-
ucts.

(3) The HCA approves the determina-
tion to raise the ceiling.

Subpart 516.4—Incentive
Contracts

516.405 Contract clauses.

Award fee clauses developed by con-
tracting officers, under FAR 16.405(e),
shall be prepared with the advice and
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assistance of counsel and be approved
by the contracting director.

Subpart 516.5—Indefinite-Delivery
Contracts

516.505 Contract clauses.
(a) The contracting officer shall in-

sert the clause at 552.216–73, Placement
of Order, in solicitations and contracts
for stock or special order program
items when the contract authorizes
FSS and other agencies to issue deliv-
ery orders. If only FSS will issue deliv-
ery orders under any of its supply pro-
grams, use Alternate I. If a Federal
Supply Schedule contract (single or
multiple award) permits other agencies
to issue delivery orders, use Alternate
II.

(b) The contracting officer shall in-
sert the provision at 552.216–74, Order-
ing Information, in solicitations for
stock items and in other Federal Sup-
ply Service solicitations when the
clause at 552.216–73 is prescribed. Insert
552.216–74 Alternate I when 552.216–73
Alternate I is prescribed. Insert 552.216–
74 Alternate II when 552.216.73 Alter-
nate II is prescribed.

[59 FR 32384, June 23, 1994]

Subpart 516.6—Time-and-Mate-
rial, Labor-Hour, and Letter
Contracts

516.603 Letter contracts.

516.603–3 Limitations.
(a) When acquiring architect-engi-

neer (A–E) services the proposed A–E
must provide a price proposal for the
non-design effort to be performed under
the contract before the letter contract
is awarded. The letter contract must:

(1) Not authorize the A–E to begin
the design effort. The scope of the let-
ter contract may include the design ef-
fort but the letter contract may only
authorize the A–E to perform those
services that are independent of the de-
sign effort (e.g., feasibility studies, ex-
isting facility surveys or site investiga-
tion, etc.) before the letter contract is
definitized.

(2) Include a definitization schedule
that outlines dates for submission of
the design fee proposal, start of nego-
tiations, and definitization. The sched-

ule must provide for definitization of
the contract within 90 days after the
date of the letter contract instead of
180 days as outlined in FAR 16.603–2(c).

(3) Limit the Government’s liability
to the amount necessary for the non-
design effort to be performed under the
contract by inserting that amount in
the clause at FAR 52.216–24, Limitation
of Government Liability.

(b) If the contracting officer must
issue a unilateral price decision for an
A–E contract under FAR 16.603–2(c), the
maximum contract amount must not
exceed a reasonable price for the ex-
cludable items plus the 6 percent statu-
tory fee limitation for the project.

PART 517—SPECIAL CONTRACTING
METHODS

Subpart 517.1—Multiyear Contracting

Sec.
517.105 Solicitation provisions and contract

clauses.

Subpart 517.2—Options

517.200 Scope of subpart.
517.202 Use of options.
517.203 Solicitations.
517.204 Contracts.
517.207 Exercise of options.
517.208 Solicitation provisions and contract

clauses.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26527, June 23, 1989, unless
otherwise noted.

Subpart 517.1—Multiyear
Contracting

517.105 Solicitation provisions and
contract clauses.

Inclusion of FAR clauses 52.217–1,
Limitations of Price and Contractor
Obligations, and 52.217–2, Cancellation
of Items, is not required for multiyear
contracts authorized by the Federal
Property and Administrative Services
Act for maintenance and repair of fixed
equipment in Federally-owned build-
ings and utility services.

Subpart 517.2—Options

517.200 Scope of subpart.
This subpart prescribes policies and

procedures for the use and exercise of
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options. When a requirement in this
subpart is inconsistent with FAR 17.2,
this subpart takes precedence. When a
requirement of this subpart is incon-
sistent with GSAR 536.6, the latter sub-
part takes precedence. A class devi-
ation from the FAR has been approved
to implement GSA’s Quality Contrac-
tor Program. This subpart applies to
contracts including those for (a) serv-
ices involving the construction, alter-
ation, or repair (including dredging, ex-
cavating, and painting) of buildings,
bridges, roads, or other kinds of real
property; (b) architect-engineer serv-
ices; (c) automatic data processing
(ADP) equipment and systems; and (d)
telecommunications equipment and
services.

[57 FR 59939, Dec. 17, 1992]

517.202 Use of options.
(a) The inclusion of options in con-

tracts under appropriate circumstances
is encouraged. The use of options may
reduce procurement lead time and as-
sociated costs, ensure continuity of
contract support, improve overall con-
tractor performance, and facilitate
longer term contractual relationships
with those contractors that continu-
ously meet or exceed quality perform-
ance expectations outlined in the con-
tract.

(b) Inclusion of an option is normally
in the Government’s interest where—

(1) Additional supplies or services
may be required during the contract
term;

(2) Additional supplies or services
may be required beyond the initial con-
tract term and either multiyear con-
tracting authority is not available or
its use is inappropriate;

(3) There is a need for continuity of
supply or services support;

(4) Funds are not available for the en-
tirety of the Government’s needs, but
are likely to become available during
the contract term; or

(5) The contract is with an emerging
small business with minimal perform-
ance history in the contract supply or
service and the basic quantity is in-
tended to be a learning or testing quan-
tity.

(c) Inclusion of an option may not be
appropriate where the circumstances
described in FAR 17.202(b)(2) and

17.202(c) (1) and (3) exist or where the
market prices for the supplies or serv-
ices are likely to change substantially
and an economic price adjustment
clause will not adequately protect the
Government’s interests.

[57 FR 59939, Dec. 17, 1992]

517.203 Solicitations.
Solicitations containing options to

extend (see FAR 17.208 (f) and (g))
should normally inform offerors of the
potential for entering into a long term
contractual relationship with the GSA
subject to a continuing need and the
successful offeror’s ability to perform
at levels which meet or exceed the
agency’s quality performance expecta-
tions.

[57 FR 59939, Dec. 17, 1992]

517.204 Contracts.
The head of the contracting activity

must approve exceeding the 5-year lim-
itations specified in FAR 17.204(e) for
individual contracts. The Associate Ad-
ministrator for Acquisition Policy
must approve requests to exceed the
limitations for classes of contracts.
The contract file for individual approv-
als and the requests for approval of
classes of contracts must support the
need to exceed the 5-year limitation.
This section does not apply to con-
tracts for automatic data processing
(ADP) equipment and systems or to
contracts for telecommunications
equipment and services.

[57 FR 59939, Dec. 17, 1992]

517.207 Exercise of options.
(a) If the option was not evaluated as

part of the original competition, a syn-
opsis of the option before it is exercised
is required unless exempt under FAR
5.202.

(b) In addition to the items listed in
FAR 17.207(d), the contracting officer
may consider whether the contractor’s
performance under the contract has
met or exceeded the Government’s ex-
pectation for quality performance, or
whether another circumstance exists
that would warrant an extended con-
tractual relationship when deciding
whether to exercise an option. The con-
tracting officer must always determine
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the option price(s) is fair and reason-
able before exercising an option.

[57 FR 59939, Dec. 17, 1992]

517.208 Solicitation provisions and
contract clauses.

(a) In addition to other applicable
provisions or clauses related to op-
tions, the contracting officer shall in-
sert a provision substantially the same
as the provision at 552.217–71, Notice
Regarding Option(s), in solicitations
for supplies or services when necessary
to inform offerors of the importance
GSA will place on past performance
when considering whether to exercise
options.

(b) The contracting officer shall in-
sert a provision substantially the same
as the provision at 552.217–70, Evalua-
tion of Options, in solicitations for pro-
curements under the Federal Supply
Service (FSS) stock or special order
program when (1) the solicitation con-
tains an option to extend the term of
the contract and (2) a firm-fixed price
contract with economic price adjust-
ment based on the Producer Price
Index or alternative indicator of mar-
ket price changes is contemplated.

[57 FR 59939, Dec. 17, 1992]

PART 518 [RESERVED]
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 519—SMALL BUSINESS
PROGRAMS

Sec.
519.001 Definitions.

Subpart 519.2—Policies

519.201 General policy.
519.202 Specific policies.
519.202–2 Locating small business sources.

Subpart 519.3—Determination of Status as
a Small Business Concern

519.302 Protesting a small business rep-
resentation.

Subpart 519.5—Set-Asides for Small
Business

519.500 Scope of subpart.
519.502 Setting aside acquisitions.
519.502–3 Partial set-asides.
519.502–70 Review of non-set-aside deter-

minations.
519.503 Setting aside a class of acquisitions.
519.508 Solicitation provisions and contract

clauses.

Subpart 519.6—Certificates of Com-
petency and Determinations of Eligi-
bility

519.602 Procedures.
519.602–3 Resolving differences between the

agency and Small Business Administra-
tion.

Subpart 519.7—Subcontracting With Small
Business, Small Disadvantaged Busi-
ness and Women-Owned Small Busi-
ness Concerns

519.705 Responsibilities of the contracting
officer under the subcontracting assist-
ance program.

519.705–2 Determining the need for a sub-
contracting plan.

519.708 Solicitation provisions and contract
clauses.

Subpart 519.8—Contracting With the Small
Business Administration (The 8(a) Program)

519.803 Selecting acquisitions for the 8(a)
program.

519.803–70 Contracting officer evaluation of
recommendations for 8(a) set-aside(s).

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26527, June 23, 1989, unless
otherwise noted.

519.001 Definitions.

Agency small business technical advi-
sors (SBTAs) as used in this part,
means the individuals designated in
writing by the Office of Enterprise De-
velopment (E). In addition to the du-
ties outlined at FAR 19.201(c), the
agency small business technical advi-
sors perform the functions of the small
business specialist described in FAR
19.506 (a) and (b) and 19.705–4(d)(5).

[61 FR 1150, Jan. 17, 1996]

Subpart 519.2—Policies

519.201 General policy.

The Associate Administrator for En-
terprise Development (E) may make
recommendations to the contracting
officer as to whether a particular ac-
quisition should be awarded under FAR
19.5 as a set-aside or under FAR 19.8 as
a section 8(a) award directly or
through the SBTA.

[61 FR 1150, Jan. 17, 1996]

519.202 Specific policies.

519.202–2 Locating small business
sources.

Contracting officers should request
assistance from SBTAs in locating
small business sources.

[61 FR 1151, Jan. 17, 1996]

Subpart 519.3—Determination of
Status as a Small Business
Concern

519.302 Protesting a small business
representation.

If SBA determines that an offeror is
not a small business and there is evi-
dence that the offeror knowingly mis-
represented itself as a small business,
the contracting officer shall refer the
matter to the Inspector General (J) for
investigation.

[56 FR 3044, Jan. 28, 1991]
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Subpart 519.5—Set-Asides for
Small Business

519.500 Scope of subpart.

The requirements in this subpart for
setting aside acquisitions and for re-
viewing non-set-aside determinations
do not apply to construction, architec-
tural and engineering, or trash/garbage
collection services estimated to exceed
$25,000 that are acquired under the
Small Business Competitiveness Dem-
onstration Program during periods
when goals are being met and contract-
ing officers are required to contract for
such services using unrestricted proce-
dures. (See FAR 19.10.) However, con-
tracts for these services may be award-
ed under the 8(a) program.

[56 FR 3044, Jan. 28, 1991]

519.502 Setting aside acquisitions.

519.502–3 Partial set-asides.

(a) Initiating partial set-asides for stock
items. Partial set-asides for procure-
ment of stock items may be made when
the following Economic Order Quantity
(EOQ) factors are present:

(1) For annual contracts, an EOQ fac-
tor not exceeding 3 months; and

(2) For 6-month contracts, an EOQ
factor not exceeding 1 month.

(b) Contract award. When the set-
aside portion of an item is awarded to
the same concern as the corresponding
non-set-aside portion, the award must
be documented by issuing a separate
contract or contract number for each
group of items.

(c) Partial coverage. When only the
non-set-aside portion of the procure-
ment is awarded before the expiration
of the current contract, contractual
documents covering the transaction
must be distributed to the ordering ac-
tivities to provide at least partial cov-
erage of the requirements.

(d) Contract coding. Information re-
garding partial or total set-asides must
be included on GSA Form 1535, Rec-
ommendation for Award(s), as appro-
priate. Further, if a class set-aside is
involved, the face of the GSA Form
1535 must be annotated as follows:
‘‘Class set-asides apply to items
llllllll.’’

(e) Ordering procedures. The Inventory
Manager shall ensure that the specified
division of orders is made in accord-
ance with the clause at 552.219–71 in
those cases where two contractors are
to supply the same item(s).

519.502–70 Review of non-set-aside de-
terminations.

(a) If the contracting officer decides
that a procurement that is expected to
exceed $100,000 cannot be set aside for
small business, the reasons for the de-
cision must be recorded on the GSA
Form 2689, Procurement Not Set Aside.
The GSA Form 2689 must be submitted
to the SBTA for review and coordina-
tion with the SBA.

(b) The SBTA will provide a copy of
the GSA Form 2689 to the SBA rep-
resentative as soon as possible so that
the review can be made by GSA and
SBA within the timeframe provided in
(c) of this section.

(c) Review of the contracting offi-
cer’s determination should normally be
completed within 5 workdays. GSA and
SBA reviewing officials should notify
the contracting officer if additional
time is needed and request an exten-
sion of time to complete the review.

(d) Before the GSA or SBA reviewing
officials provide additional small busi-
ness sources to the contracting officer
when requesting reconsideration of the
non-set-aside determination, the re-
viewing officials shall contact the
sources to ensure the sources are inter-
ested in submitting offers and to ob-
tain information regarding the capabil-
ity of the sources to fulfill the Govern-
ment’s requirements. The information
obtained should be provided to the con-
tracting officer for consideration.

(e) If the SBTA recommends that the
contracting officer set the procure-
ment aside and the contracting officer
still believes the procurement should
be unrestricted, the matter must be re-
ferred to the contracting director’s
first level supervisor for a decision.

(f) If the SBA representative rec-
ommends that the contracting officer
set the procurement aside and the con-
tracting officer rejects the rec-
ommendation, the contracting officer
shall comply with FAR 19.505.

[54 FR 26527, June 23, 1989, as amended at 61
FR 1151, Jan. 17, 1996]
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519.503 Setting aside a class of acqui-
sitions.

(a) A class set-aside may consist of
an item (or service), a group of related
items under a Federal Supply Class
(FSC), or a whole FSC when restricted
to small business on more than a one-
time basis, as distinct from a one-time
basis. A single item or a group of items
restricted to small business on more
than a one time basis, even though
constituting only a small portion of an
FSC, is defined as a class set-aside.

(b) Class set-aside determinations
must be documented in the following
format:

SMALL BUSINESS CLASS SET-ASIDE

DETERMINATION

In accordance with FAR 19.502–2, it is here-
by determined that procurements by the
(name of contracting activity) of the following
items or services will be set aside for small
business concerns on a class basis. This de-
termination does not apply to any individual
procurement of $100,000 or less and applies
only to the contracting activity named
above.

(List items or services)

The above format must be appro-
priately modified with respect to any
class of procurements proposed to be
partially set-aside. It must be signed
by the contracting officer having pro-
curement responsibility for the class of
items or services involved, approved by
the appropriate contracting director or
a designee, and placed in the contract
file.

[54 FR 26527, June 23, 1989, as amended at 61
FR 1151, Jan. 17, 1996]

519.508 Solicitation provisions and
contract clauses.

The contracting officer shall insert
the clause at 552.219–71, Allocation of
Orders—Partially Set-Aside Items, in
solicitations and requirements type
supply contracts that are partially set
aside for small business.

Subpart 519.6—Certificates of
Competency and Determina-
tions of Eligibility

519.602 Procedures.

519.602–3 Resolving differences be-
tween the agency and the Small
Business Administration.

(a) Within 5 working days or such
longer period as may be agreed to after
the contracting officer makes a request
to the SBA Regional Office to appeal a
notice of intention to issue a Certifi-
cate of Competency, the contracting
office shall prepare and forward the fol-
lowing information to E:

(1) Copies of all correspondence be-
tween GSA and SBA concerning the
case, including initial notice to SBA
that a small business had been found
nonresponsible;

(2) Copies of all technical documents
sent to SBA along with the notice (i.e.,
solicitation, preaward surveys, ab-
stract of offers, if any, etc.);

(3) A fact sheet detailing all perti-
nent information to support an appeal
action to SBA, including any new in-
formation and a justification of the
contracting officer’s decision to con-
tinue the appeal.

(b) If the SBA Central Office informs
the contracting officer that it concurs
with its Regional Office’s intention to
issue a COC, the documentation avail-
able clearly supports an appeal, and
the contracting officer believes an ap-
peal to be in the Government’s inter-
est, the contracting officer shall con-
tact E and request that office formally
appeal the SBA decision on the agen-
cy’s behalf. After considering all the
facts and conferring with the applica-
ble contracting activity, E will decide
whether or not to file a formal appeal.
Before a decision is made not to appeal,
E shall notify the applicable Central
Office Service. Once a decision is made
regarding the appeal the contracting
officer will be notified.

[54 FR 26527, June 23, 1989, as amended at 61
FR 1151, Jan. 17, 1996]
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Subpart 519.7—Subcontracting
With Small Business, Small Dis-
advantaged Business and
Women-Owned Small Busi-
ness Concerns

519.705 Responsibilities of the con-
tracting officer under the sub-
contracting assistance program.

519.705–2 Determining the need for a
subcontracting plan.

The requirement at FAR 19.702(a)(1)
for submission of a subcontracting plan
by only the apparently successful offer-
or does not apply to GSA negotiated
solicitations when the contract is ex-
pected to exceed $500,000 ($1,000,000 for
construction) and the contract will be
awarded on the basis of an evaluation
of technical and/or management pro-
posals and cost or price proposals using
source selection procedures. Except for
acquisitions of commercial products,
or offering minimal subcontracting op-
portunities, such acquisitions shall re-
quire submission of a subcontracting
plan with the initial offer by all
offerors that are not small business
concerns.

[60 FR 42794, Aug. 17, 1995]

519.708 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert the provision at 552.219–72, Notice
to Offerors of Subcontracting Plan Re-
quirements, on the cover page of the
solicitation if the solicitation includes
the clause at FAR 52.219–9, Small,
Small Disadvantaged and Women-
Owned Small Business Subcontracting
Plan.

(b) The contracting officer shall in-
sert the provision at 552.219–73, Prepa-
ration, Submission, and Negotiation of
Subcontracting Plans, in negotiated
solicitations if the solicitation in-
cludes the clause at FAR 52.219–9,
Small, Small Disadvantaged and
Women-Owned Small Business Sub-
contracting Plan, and the contract will
be awarded on the basis of an evalua-
tion of technical and/or management
proposals and cost or price proposals
using source selection procedures. The
provision does not apply to (1) solicita-
tions for commercial products, or (2)
solicitations where, in the judgment of

the contracting officer, subcontracting
opportunities are minimal.

(c) The contracting officer shall in-
sert the provision at 552.219–74, Goals
for Subcontracting Plan, in sealed bid
solicitations if the solicitation in-
cludes the clause at FAR 52.219–9,
Small, Small Disadvantaged and
Women-Owned Small Business Sub-
contracting Plan. The basic provision
should be used when the contracting
officer is able to realistically establish
target goals. Alternate 1 should be used
in sealed bid solicitations when the
contracting officer cannot establish re-
alistic target goals and in negotiated
solicitations that include the clause at
FAR 52.219–9 but do not include the
provision at 552.219–73.

[61 FR 1151, Jan. 17, 1996]

Subpart 519.8—Contracting With
the Small Business Administra-
tion (The 8(a) Program)

519.803 Selecting acquisitions for the
8(a) program.

519.803–70 Contracting officer evalua-
tion of recommendations for 8(a)
set-aside(s).

If the Associate Administrator for
Enterprise Development (E) or the
SBTA recommends that a procurement
be set aside for award under the 8(a)
program and the contracting officer
disagrees, the contracting officer shall
discuss the matter with the official
that made the recommendation before
making a decision. If the contracting
officer decides not to award the con-
tract under the 8(a) program as rec-
ommended, the reasons for the decision
must be documented for the record as
required by FAR 19.202 and a copy of
the documentation must be forwarded
to E within 10 working days of the con-
tracting officer’s decision.

[61 FR 1151, Jan. 17, 1996]

PARTS 520–521 [RESERVED]

PART 522—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Sec.
522.000 Scope of part.
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522.001 Definition.

Subpart 522.1—Basic Labor Policies

522.101 Labor relations.
522.101–1 General.
522.101–3 Reporting labor disputes.
522.103 Overtime.
522.103–4 Approvals.
522.103–5 Contract clause.

Subpart 522.3—Contract Work Hours and
Safety Standards Act

522.302 Liquidated damages and overtime
pay.

Subpart 522.4—Labor Standards for
Contracts Involving Construction

522.404 Davis-Bacon Act wage determina-
tion.

522.404–6 Modifications of wage determina-
tions.

522.406 Administration and enforcement.
522.406–1 Policy.
522.406–6 Payrolls and statements.
522.406–7 Compliance checking.
522.406–8 Investigations.
522.406–9 Withholding from or suspension of

contract payments.
522.406–11 Contract terminations.
522.406–13 Semiannual enforcement reports.
522.470 Forms.

Subpart 522.6—Walsh-Healey Public
Contracts Act

522.608 Procedures.
522.608–2 Determination of eligibility.
522.608–3 Protests against eligibility.
522.608–4 Award pending final determina-

tion.
522.608–6 Postaward.

Subpart 522.8—Equal Employment
Opportunity

522.803 Responsibilities.
522.804 Affirmative action programs.
522.804–1 Nonconstruction.
522.804–70 Reports and other required infor-

mation.
522.804–71 Furnishing information to con-

tractors.
522.805 Procedures.
522.807 Exemptions.

Subpart 522.10—Service Contract Act

522.1003 Applicability.
522.1003–3 Statutory exemptions.
522.1003–4 Administrative limitations, vari-

ations, tolerances, and exemptions.
522.1003–7 Questions concerning applicabil-

ity of the Act.
522.1005 Clause for contracts of $2,500 or

less.

522.1006 Clauses for contracts over $2,500.
522.1011 Response to notice by Department

of Labor.
522.1011–2 Requests for status or expediting

of response.
522.1013 Review of wage determination.
522.1014 Delay of acquisition dates over 60

days.
522.1021 Substantial variance hearings.

Subpart 522.13—Special Disabled and
Vietnam Era Veterans

522.1303 Waivers.
522.1306 Complaint procedures.

Subpart 522.14—Employment of the
Handicapped

522.1403 Waivers.
522.1406 Complaint procedures.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26532, June 23, 1989, unless
otherwise noted.

522.000 Scope of part.

This part provides agency policies re-
garding contractor labor relations as
they relate to the acquisition process;
procedures for implementing require-
ments for FAR part 22; and it also
precribes contract clauses for use in
certain contracts.

[57 FR 7555, Mar. 3, 1992]

522.001 Definition.

Agency labor advisor as used in this
part means the Director of the Office of
GSA Acquisition Policy.

[57 FR 7555, Mar. 3, 1992]

Subpart 522.1—Basic Labor
Policies

522.101 Labor relations.

522.101–1 General.

(a) In conjunction with the Office of
General Counsel (OIG), the agency
labor advisor:

(1) Serves as the focal point on mat-
ters that relate to contractor labor re-
lations;

(2) Is responsible for initiating con-
tact on labor relations matters with
national offices of labor organizations,
Government departments, agencies or
other governmental organizations;
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(3) Serves as a clearinghouse for in-
formation on labor laws applicable to
Government acquisitions; and

(4) Responds to questions involving
FAR part 22, GSAR part 522 or other
contractor labor relations matters that
arise in connection with GSA acquisi-
tion programs. OGC is responsible for
determining the agency’s legal position
with respect to these matters.

(b) GSA personnel in discharge of
their duties and consistent with FAR
22.101–1(b), shall refrain from involve-
ment in or expressing a position on,
labor negotiations between contractors
and unions or on the merits of any dis-
pute between labor and a contractor’s
management.

[57 FR 7556, Mar. 3, 1992]

522.101–3 Reporting labor disputes.
Reports required by FAR 22.101–3

must be submitted to the agency labor
advisor.

[57 FR 7556, Mar. 3, 1992]

522.103 Overtime.

522.103–4 Approvals.
The head of the program office is the

agency official responsible for approv-
ing overtime under FAR 22.103–4(a).

522.103–5 Contract clause.
The contracting officer shall include

the clause at FAR 52.222–1, Notice to
the Government of Labor Disputes, in
solicitations and contracts for items on
the DoD Master Urgency List.

[57 FR 7556, Mar. 3, 1992]

Subpart 522.3—Contract Work
Hours and Safety Standards Act

522.302 Liquidated damages and over-
time pay.

(a) The Administrator has designated
the Heads of Central Office Services to
make determinations under FAR
22.302(c).

(b) Upon a final administrative deter-
mination regarding the assessment of
liquidated damages, the contracting of-
ficer notifies the appropriate Finance
Office of the decision and provides nec-
essary instructions regarding the dis-
position of funds withheld or the col-

lection of funds. If funds were withheld
from contract payments to satisfy the
claim for liquidated damages pending a
final administrative determination,
the appropriate Finance Office shall be
instructed to immediately release any
funds in excess of the amount specified
in the final administrative determina-
tion to the contractor. If funds were
not withheld or if the amount of liq-
uidated damages assessed exceeds that
amount withheld for liquidated dam-
ages, the contracting officer initiates
collection action by withholding funds
from payments due on the instant con-
tract or by issuing a demand for pay-
ment. When the contractor has other
Government contracts the demand let-
ter should indicate the Government’s
intent to offset if payment is not made.
The contracting officer will provide the
appropriate Finance Office with a copy
of the demand for payment and request
that the Finance Office initiate collec-
tion action under 41 CFR Part 105–55,
Collection of Claims Owed the United
States, if payment is not made in ac-
cordance with the demand letter.

Subpart 522.4—Labor Standards
for Contracts Involving
Construction

522.404 Davis-Bacon Act wage deter-
minations.

522.404–6 Modifications of wage deter-
minations.

Contracting directors may request
extensions of the 90-day period for ap-
plication of a general wage determina-
tion. See FAR 22.404–6(b)(6).

522.406 Administration and enforce-
ment.

522.406–1 Policy.
The GSA Form 618–A, Transmittal of

Contract Award, may be used to inform
contractors of their obligations under
the labor standards clauses of the con-
tract.

522.406–6 Payrolls and statements.
Prime contractors and subcontrac-

tors who personally perform work are
required to submit, instead of weekly
payrolls and statements of compliance
with respect to payment of wages, a
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statement clearly showing their con-
tractual relationship, the scope and
dates of work performed, that they re-
ceived no wages, and that no mechan-
ics or laborers were employed in the
prosecution of the work. GSA Form
618–D, Statement to be Submitted
When Work is Performed Personally,
should be used to furnish this informa-
tion.

522.406–7 Compliance checking.
Compliance checks must be made as

frequently as necessary and before
final payment is made. Compliance
checking is essential to the success of
the labor standards enforcement pro-
gram.

522.406–8 Investigations.
(a) When compliance checks indicate

such action is warranted, the contract-
ing officer shall request the Regional
Inspector General for Investigations to
conduct an investigation of a contrac-
tor’s compliance with the labor stand-
ards requirements.

(b) The contracting director shall re-
view and process the contracting offi-
cer’s report under FAR 22.406–8(d).

522.406–9 Withholding from or suspen-
sion of contract payments.

Upon final administrative determina-
tion regarding the assessment of liq-
uidated damages, the contracting offi-
cer shall follow the procedures in
522.302(b).

522.406–11 Contract terminations.
Contracting officers shall submit re-

ports required under FAR 22.406–11.

522.406–13 Semiannual enforcement
reports.

Contracting activities shall submit
semiannual enforcement reports to the
agency labor advisor (See 522.001) for
consolidation and submission to the
Department of Labor. The reports
should be submitted within 15 calendar
days after the end of the reporting pe-
riod.

[57 FR 7556, Mar. 3, 1992]

522.470 Forms.
GSA Form 3505, Labor Standards

(Construction Contract), is for use in

contracts subject to the Davis-Bacon
and related Acts. The clauses on this
form must be included in solicitations/
contracts in full text, and may not be
incorporated by reference.

Subpart 522.6—Walsh-Healey
Public Contracts Act

522.608 Procedures.

522.608–2 Determination of eligibility.
The contracting officer shall forward

ineligibility determinations under FAR
22.608–2(f)(1)(ii) through the contract-
ing director.

522.608–3 Protests against eligibility.
The contracting officer shall forward

determinations under FAR 22.608–3(b)
through the contracting director.

522.608–4 Award pending final deter-
mination.

The certification required by FAR
22.608–4(b)(1) must be approved by the
HCA.

522.608–6 Postaward.
The contracting officer shall notify

and furnish information to the Depart-
ment of Labor under FAR 22.608–6(c)
after coordinating with legal counsel
and the contracting director.

Subpart 522.8—Equal Employment
Opportunity

522.803 Responsibilities.
The contracting officer shall submit

questions under FAR 22.803(d) to legal
counsel.

522.804 Affirmative action programs.

522.804–1 Nonconstruction.
In addition to the requirements of

FAR 22.804, each contractor and sub-
contractor who serves as a depository
of Government funds in any amount, or
is a financial institution which is an
issuing and paying agent for U.S. sav-
ings bonds and savings notes in any
amount, must develop a written affirm-
ative action compliance program for
each of its establishments within 120
days from the start of its first such
Government contract or subcontract.
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522.804–70 Reports and other required
information.

For contract administration pur-
poses, nonexempt contractors shall be
instructed to submit a copy of Stand-
ard Form 100, Equal Employment Op-
portunity Employer Information Re-
port EEO–1, submitted under the Equal
Opportunity clause to the contracting
officer (see FAR 52.222–26(b)(7)).

522.804–71 Furnishing information to
contractors.

Contracting officers shall provide
contractors with (a) a SF–100, and (b) a
copy of the notice that is to be pro-
vided the labor union or workers’ rep-
resentative and posted in conspicuous
places (see FAR 22.805(b) and
52.222.26(b) (3) and (5)).

522.805 Procedures.

(a) The contract amount for purposes
of applying the threshold at FAR
22.805(a) includes the value of the basic
contract plus priced options. A con-
tract modification exercising an option
that has been priced and evaluated
does not constitute a contract award
under FAR 22.805(a)(1)(ii) and does not
require a preaward clearance.

(b) Requests for reviews under FAR
22.805(a)(5) are made directly by the
contracting officer.

522.807 Exemptions.

Requests for exemption under FAR
22.807(c) must be submitted to OFCCP
through the agency labor advisor.

[57 FR 7556, Mar. 3, 1992]

Subpart 522.10—Service Contract
Act

522.1003 Applicability.

522.1003–3 Statutory exemptions.

The statutory exemption in FAR
22.1003–3(c) does not apply to local of-
fice relocation moves when the trans-
portation is incidental to the services
being acquired. The Service Contract
Act applies in such situations and for-
mal contracting procedures must be
used.

[55 FR 37880, Sept. 14, 1990]

522.1003–4 Administrative limitations,
variations, tolerances, and exemp-
tions.

Requests for limitations, variations,
tolerances, and exemptions from the
Service Contract Act under FAR
22.1003–4(a) must be submitted to the
Administrator, Wage and Hour Divi-
sion, through the agency labor advisor.
The contracting officer shall coordi-
nate requests with assigned legal coun-
sel and the contracting director before
forwarding to the agency labor advisor.

[57 FR 7556, Mar. 3, 1992]

522.1003–7 Questions concerning ap-
plicability of the Act.

Questions under FAR 22.1003–7 re-
garding the applicability of the Act
may also be directed to assigned legal
counsel. Unresolved questions shall be
submitted to the Administrator, Wage
and Hour Division through the agency
labor advisor.

[57 FR 7556, Mar. 3, 1992]

522.1005 Clause for contracts of $2,500
or less.

The total dollar amount of orders
reasonably expected to be placed
against blanket purchase or basic or-
dering agreements in a 1-year period
should be used for comparison with the
dollar threshold.

522.1006 Clauses for contracts over
$2,500.

The clauses prescribed in FAR 22.1006
(a) and (b) may be repeated verbatim in
solicitations and contracts or the GSA
Form 2166, Service Contract Act of 1965
(As Amended) and Statement of Equiv-
alent Rates for Federal Hires, may be
used.

[58 FR 47398, Sept. 9, 1993]

522.1011 Response to notice by De-
partment of Labor.

522.1011–2 Requests for status or expe-
diting of response.

Requests to expedite wage deter-
minations or to check the status of a
request may be made by the contract-
ing officer directly to the Adminis-
trator, Wage and Hour Division.

[55 FR 37880, Sept. 14, 1990]
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522.1013 Review of wage determina-
tion.

In addition to contacting the agency
labor advisor under FAR 22.1013, the
contracting officer shall consult with
assigned legal counsel when consider-
ing instituting a request for a substan-
tial variance hearing under FAR
22.1021.

[57 FR 7556, Mar. 3, 1992]

522.1014 Delay of acquisition dates
over 60 days.

Requests under FAR 22.1014 to deter-
mine whether the wage determinations
issued under the initial submission are
still current may be made by the con-
tracting officer.

[57 FR 7556, Mar. 3, 1992]

522.1021 Substantial variance hear-
ings.

The contracting officer shall submit,
after coordinating with assigned legal
counsel, any request for a hearing
under FAR 22.1013(a) through the agen-
cy labor advisor to the Administrator,
Wage and Hour Division.

[57 FR 7556, Mar. 3, 1992]

Subpart 522.13—Special Disabled
and Vietnam Era Veterans

522.1303 Waivers.
Requests for waivers under FAR

22.1303(c) must be submitted to the Ad-
ministrator through the agency labor
advisor.

[57 FR 7556, Mar. 3, 1992]

522.1306 Complaint procedures.
The contracting officer may forward

complaints about the administration of
the Act to the Veteran’s Employment
Service in accordance with FAR
22.1306.

Subpart 522.14—Employment of
the Handicapped

522.1403 Waivers.
Request for waivers under FAR

22.1403(c) must be submitted to the Ad-

ministrator through the agency labor
advisor.

[57 FR 7556, Mar. 3, 1992]

522.1406 Complaint procedures.

The contracting officer may forward
complaints about the administration of
the Act to the OFCCP in accordance
with FAR 22.1406.

PART 523—ENVIRONMENT, CON-
SERVATION, AND OCCUPA-
TIONAL SAFETY

Subpart 523.3—Hazardous Materials
Identification and Material Safety Data

Sec.
523.303 Contract clause.
523.370 Solicitation provision.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26534, June 23, 1989, unless
otherwise noted.

Subpart 523.3—Hazardous Mate-
rials Identification and Mate-
rial Safety Data

523.303 Contract clause.

(a) The contracting officer shall in-
sert the clause at 552.223–70, Hazardous
Substances, in solicitations and con-
tracts for packaged items subject to
the Federal Hazardous Substances Act
and the Hazardous Materials Transpor-
tation Act.

(b) The contracting officer shall in-
sert the clause at 552.223–72, Non-
conforming Hazardous Materials, in so-
licitations and contracts requiring con-
tractors to submit hazardous material
data.

[56 FR 1740, Jan. 17, 1991]

523.370 Solicitation provision.

The contracting officer shall insert
the provision at 552.223–71, Hazardous
Material Information, in solicitations
including purchases made using sim-
plified acquisition procedures, which
involve the shipment of hazardous ma-
terials on an f.o.b. origin basis.

[60 FR 42804, Aug. 17, 1995]
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PART 524—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 524.1—Protection of Individual
Privacy

Sec.
524.103 Procedures.

Subpart 524.2—Freedom of Information Act

524.202 Policy.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26535, June 23, 1989, unless
otherwise noted.

Subpart 524.1—Protection of
Individual Privacy

524.103 Procedures.
See 41 CFR Part 105–64 and GSA

Order, Privacy Act Program (OAD P
1878.8) when contracting for the design,
development, or operation of a system
of records on individuals.

Subpart 524.2—Freedom of
Information Act

524.202 Policy.
See 41 CFR part 105–60 and GSA

Order, Freedom of Information Act
procedures (ADM 1035.11B) for require-
ments on making records available
under the Freedom of Information Act.

[56 FR 47006, Sept. 17, 1991]

PART 525—FOREIGN ACQUISITION

Subpart 525.1—Buy American Act—
Supplies

Sec.
525.105 Evaluating offers.
525.105–70 Evaluating offers—hand or meas-

uring tools or stainless steel flatware for
other than the Department of Defense
(DOD).

525.105–71 Procurement of hand or measur-
ing tools or stainless steel flatware for
DOD.

525.108 Excepted articles, materials, and
supplies.

525.108–70 Determination of nonavailability.

Subpart 525.2—Buy American Act—
Construction Materials

525.202 Policy.

525.203 Evaluation of offers.
525.204 Violations.
525.205 Solicitation provision and contract

clause.

Subpart 525.3—Balance of Payments
Program

525.302 Policy.
525.302–70 Procurements for agencies under

the Foreign Assistance Act.
525.304 Excess and near-excess foreign cur-

rencies.
525.371 Restricted solicitation.

Subpart 525.4—Purchases Under the Trade
Agreements Act of 1979

525.402 Policy.
525.402–70 Delegation of limited waiver au-

thority.
525.406 Agencies covered by the Agreement

on Government Procurement.
525.407 Solicitation provision and contract

clause.

Subpart 525.9—Additional Foreign
Acquisition Clauses

525.901 Omission of audit clause.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26535, June 23, 1989, unless
otherwise noted.

Subpart 525.1—Buy American
Act—Supplies

525.105 Evaluating offers.
(a) Proposed awards, under FAR

25.105(c), must be submitted to the HCA
or a designee for approval. A statement
of facts containing the following infor-
mation should be submitted for ap-
proval.

(1) Description of the item(s), includ-
ing unit and quantity.

(2) Estimated cost.
(3) Statement as to whether duty is

included in the estimated cost and, if
not, the reasons for exclusion.

(4) Transportation costs for delivery
to destination if the item is to be pro-
cured f.o.b. origin.

(5) Country of origin.
(6) Name and address of proposed con-

tractor(s).
(7) Brief statement as to necessity for

procurement.
(8) Reasons supporting request for ap-

proval explaining.
(i) Why the cost would not be unrea-

sonable or inconsistent with the public
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interest when award to a domestic con-
cern for more than $250,000 would be
made to a small business or labor sur-
plus area concern after the 12 percent
factor is applied, but not to a firm
after the 6 percent is applied.

(ii) Any proposed rejection of an ac-
ceptable low foreign offer to protect es-
sential national security interests or
rejection of any offer for other reasons
of national interest when the Trade
Agreements Act of 1979 is not applica-
ble.

(b) A determination to reject a for-
eign offer using differentials greater
than those provided at FAR 25.105 may
be made.

(1) If necessary to protect national
security interests; and

(2) After the HCA or a designee ob-
tains advice from the Director, Federal
Emergency Management Agency. The
Executive Office of the President, Of-
fice of Management and Budget, must
be apprised of the facts of each case
where such a determination is made.

525.105–70 Evaluating offers—hand or
measuring tools or stainless steel
flatware for other than the Depart-
ment of Defense (DOD).

(a) Definitions. ‘‘Hand or measuring
tool,’’ as used in this section, means
Groups 51 and 52 in Cataloging Hand-
book H2–1, Federal Supply Classifica-
tion Part I, Groups and Classes, pub-
lished by the Defense Logistics Agency,
Defense Logistics Services Center, Bat-
tle Creek, Michigan.

(b) GSA Appropriation Act restrictions.
(1) The current GSA Appropriation Act
restricts the acquisition of any hand or
measuring tool and stainless steel flat-
ware to domestic end products, except
to the extent the Administrator of
General Services or a designee deter-
mines that a satisfactory quality and
sufficient quantity are unavailable
from sources in the United States or
its possessions or except as prescribed
by section 6–104.4(b) of the Armed Serv-
ices Procurement Regulations (ASPR)
in effect on June 15, 1970.

(2) For hand or measuring tools, the
GSA Appropriation Act further pro-
vides that a factor of 75 percent is to be
used in evaluating foreign end products
in lieu of the 50 percent in ASPR 6–
104.4(b).

(c) Evaluation procedures. Offers for
hand or measuring tools or stainless
steel flatware must be evaluated using
the following procedures adapted from
ASPR 6–104.4(b).

(1) An offer of an end product manu-
factured in Canada will be evaluated on
the same basis as a domestic end prod-
uct after applicable duty, determined
under 19 U.S.C. 1202, is included, irre-
spective of whether or not a duty-free
entry certificate will be issued.

(2) Any other offer of a foreign end
product must be evaluated at the
greatest evaluated price determined by
increasing either (i) the net value of
the offer (exclusive of duty) by 50 per-
cent (75 percent for hand or measuring
tools) or (ii) the gross value of the offer
(inclusive of duty) by 6 percent.

(3) A 12 percent factor must be used
in (c)(2) (ii) above, when (i) a small
business or any labor surplus area con-
cern submits the low acceptable do-
mestic offer or (ii) an otherwise low ac-
ceptable domestic offer would result in
a contract not to exceed $100,000 based
on its application, but not on the appli-
cation of the factors in (c)(2) (i) and
(ii).

(4) If a contract exceeding $100,000 to
a small business or labor surplus area
concern would result under the cir-
cumstances in (c)(3)(ii), the matter
must be submitted to the HCA for a de-
cision whether such award would in-
volve unreasonable cost or be incon-
sistent with the public interest. A
statement of facts as outlined in 525.105
may be used.

(5) The above evaluation must be ap-
plied on an item-by-item basis or to
any group of items on which award
may be made as specifically provided
by the solicitation. Award on the do-
mestic offer will be made when any tie
results from the foregoing procedures.

(d) Solicitation provision. The con-
tracting officer shall insert the provi-
sion at 552.225–70, Buy American Act—
Hand or Measuring Tools or Stainless
Steel Flatware, in solicitations for the
acquisition of hand or measuring tools
or stainless steel flatware for other
than Department of Defense require-
ments.
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525.105–71 Procurement of hand or
measuring tools or stainless steel
flatware for DOD.

(a) Definitions. ‘‘Domestic end prod-
uct,’’ as used in this section, means a
hand or measuring tool, other than an
electric or air-motor driven hand tool,
or stainless steel flatware, that is
wholly produced or manufactured, in-
cluding all components, in the United
States or its possessions.

‘‘Electric or air-motor driven hand
tool,’’ as used in this section, means a
domestic end product if the cost of
components produced or manufactured
in the United States exceeds 75 percent
of the cost of all components in the end
product.

‘‘Stainless steel flatware,’’ as used in
this section, means special order and
stock items of stainless steel flatware
purchased for DOD, including, but not
limited to, the following National
Stock Numbers (NSN):

7340–00–060–6057
7340–00–205–3340
7340–00–205–3341
7340–00–241–8169
7340–00–241–8170
7340–00–241–8171
7340–00–559–8357
7340–00–688–1055
7340–00–721–6316
7340–00–721–6971

(b) DOD Appropriation Act restrictions.
(1) Except for purchases of $25,000 or
less, DOD is prohibited from acquiring
hand or measuring tools or stainless
steel flatware (see 525.105–71(a)), that
are not domestic end products, except
in the case of stainless steel flatware,
when the Secretary of the department
concerned determines that a satisfac-
tory quality and quantity produced or
manufactured in the United States or
its possessions are not available when
needed at domestic market prices.

(2) In GSA procurements of such
tools or flatware, a determination
must be made by the appropriate Com-
modity Center Director whenever GSA
applies the current DOD Appropriation
Act restrictions. This determination
must be made on a case-by-case basis
for tools and flatware for NSNs other
than those listed in 525.105–71(a), when-
ever (i) DOD requirements are included
in the solicitation and (ii) the hand or
measuring tools or stainless steel flat-

ware are available from domestic
sources.

(3) The basis for applying the DOD
Appropriation Act restrictions to GSA
acquisitions is the—

(i) Statutory prohibition on DOD,
which applies when DOD requisitions
such items, regardless of whether or
not it is from the GSA stock program;

(ii) Impracticality of establishing a
dual supply system to satisfy the re-
quirements of civilian and military
agencies; and

(iii) Language in the GSA Appropria-
tion Act, which provides for the rejec-
tion of any offer when it is considered
necessary for reasons of national inter-
est under ASPR 6–104.4(d)(3)(ii).

(4) When no offers for a domestic end
product are received or the total quan-
tity offered by responsive and respon-
sible offerors for a particular NSN of
stainless steel flatware is insufficient
to meet the requirement, the contract-
ing officer should consider making an
unavailability determination (see
525.108–70), amend the solicitation, and
complete the acquisition under 525.105–
70.

(c) Contract clause. The contracting
officer shall insert the clause at
552.225–71, Notice of Procurement Re-
striction—Hand or Measuring Tools or
Stainless Steel Flatware, in solicita-
tions and contracts for the acquisition
of hand or measuring tools or stainless
steel flatware when the Commodity
Center Director makes a determination
under 525.105–71(b).

525.108 Excepted articles, materials,
and supplies.

525.108–70 Determination of nonavail-
ability.

(a) Determinations under FAR
25.102(a)(4), 25.202(a)(3), and 25.108 must
be supported by a statement of fact
(findings), including the following in-
formation, and a determination signed
by the HCA or a designee:

(1) Description of the item(s), includ-
ing unit and quantity;

(2) Estimated cost, including duty, if
any (show the amount of duty sepa-
rately);

(3) Transportation costs for delivery
to destination, if item is to be procured
f.o.b. origin;

(4) Country of origin;
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(5) Name and address of prospective
contractor(s);

(6) Brief statement as to the neces-
sity for the procurement; and

(7) Statement of effort made to pro-
cure a similar item of domestic origin
or statement that there is no domestic
item that can be used as a reasonable
substitute.

(b) Findings and determination of
nonavailability will normally be pre-
pared in the format shown below:

GENERAL SERVICES ADMINISTRATION

Reference No. lllllllllllllll

FINDINGS AND DETERMINATION OF NONAVAIL-
ABILITY UNDER THE BUY AMERICAN ACT RE-
GARDING PURCHASE OF (INSERT DESCRIPTION)

Pursuant to the provisions of the Buy
American Act (41 U.S.C. 10a–d) and Executive
Order 10582, December 17, 1954 (3 CFR Supp.),
and by virtue of delegated authority, the fol-
lowing findings of fact and determination are
hereby made:

1. Findings (set forth a statement of facts).
2. Determination. In view of the foregoing,

it is hereby determined that for the purposes
of the Buy American Act (insert item de-
scription), is not mined, produced, or manu-
factured at the present time in the United
States in sufficient and reasonably available
commercial quantities and of a satisfactory
quality.
Date llllllllllllllllllll
Signed

(End of findings and determination)

(c) When it has been determined that
the Buy American Act is not applicable
to the purchase of the end product or
to the components from which it is
manufactured, the original of the de-
termination must be made a part of the
contract file and a copy furnished to
the Associate Administrator for Acqui-
sition Policy for transmittal to the ap-
propriate FAR Council and a statement
must be inserted in the solicitation and
contract that a determination has been
made pursuant to FAR 25.108(b).

Subpart 525.2—Buy American
Act—Construction Materials

525.202 Policy.
The HCA is authorized to make de-

terminations required by FAR 25.202(a).
The HCA may not redelegate authority
to make determinations under FAR

25.202(a)(3) when the cost of the mate-
rials is estimated to exceed $100,000.
Authority to make other determina-
tions may be redelegated.

525.203 Evaluation of offers.

(a) The HCA or a designee may au-
thorize the use of a particular foreign
construction material when the use of
a comparable domestic construction
material would unreasonably increase
the cost of the contract. The cost of a
particular domestic construction mate-
rial shall be determined to be unrea-
sonable when the cost of such material
exceeds the cost of foreign material by
more than 6 percent. The cost of con-
struction material includes all delivery
costs to the construction site and any
applicable duty (whether or not a duty-
free entry certificate is issued).

(b) The evaluation process described
in paragraph (a) of this section does
not apply to:

(1) Excepted materials listed in the
solicitation; or

(2) European Community (EC) and
North American Free Trade Agreement
(NAFTA) country construction mate-
rials offered in response to solicita-
tions for construction contracts with
an estimated value of $6,500,000 or
more.

(c) Offerors proposing to use foreign
construction materials (other than EC
or NAFTA country construction mate-
rials on contracts with an estimated
value of $6,500,000 or more) are required
to provide adequate information for
Government evaluation under para-
graph (a) of this section. Offerors may
submit alternate offers for comparable
domestic construction materials at
stated prices. When foreign construc-
tion material (other than EC or
NAFTA country construction mate-
rials on contracts with an estimated
value of $6,500,000 or more) is not au-
thorized under paragraph (a), evalua-
tion of the offer must be based on the
stated price, if any, for comparable do-
mestic material. If an offeror proposing
to use foreign construction materials
(other than EC or NAFTA country con-
struction materials on contracts with
an estimated value of $6,500,000 or
more) does not furnish data on the cost
of comparable domestic construction
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material, and the use of foreign con-
struction material is not authorized,
such offer must be rejected, unless the
contracting officer is able to obtain
prices on comparable domestic mate-
rial which verifies that domestic prices
are unreasonable.

(d) The contracting officer shall add 6
percent to the cost of foreign construc-
tion materials (other than EC or
NAFTA country construction mate-
rials on contracts with an estimated
value of $6,500,000 or more) authorized
for use in accordance with paragraph
(a) of this section, to the prices offered,
if applicable, for evaluation purposes
only.

[59 FR 64856, Dec. 16, 1994]

525.204 Violations.
If a contractor fails to comply with

the clause at FAR 52.225–5, Buy Amer-
ican Act—Construction Materials, the
contracting officer shall document the
failure in a report and forward the re-
port to the debarring official for con-
sideration for debarment action in ac-
cordance with Subpart 509.4.

525.205 Solicitation provision and con-
tract clause.

The contracting officer shall insert
the provision at 552.225–75, Buy Amer-
ican Act Notice—Construction Mate-
rials in solicitations for construction
that include the Buy American Act—
Construction Materials clause at (FAR)
48 CFR 52.225–5 and have an estimated
value less than $6,500,000. Alternate I
shall be used for construction con-
tracts with an estimated value of
$6,500,000 or more that include the Buy
American Act—Construction Materials
Under European Community Agree-
ment and NAFTA clause at (FAR) 48
CFR 52.225–15.

[59 FR 64857, Dec. 16, 1994]

Subpart 525.3—Balance of
Payments Program

525.302 Policy.
(a) Decisions under FAR 25.302(b)(3)

must be supported as provided in
525.108–70(a).

(b) Use of a greater differential than
provided in FAR 25.302(c) may be au-
thorized by the HCA or a designee.

525.302–70 Procurements for agencies
under the Foreign Assistance Act.

When a contracting activity enters
into contracts as the agent for an agen-
cy governed by the Foreign Assistance
Act (22 U.S.C. 2151 et seq.) such as the
Agency for International Development
(AID), such contracts are governed by
the policies and procedures of the agen-
cy and not by FAR 25.3 and 525.3.

525.304 Excess and near-excess foreign
currencies.

When a contracting activity procures
articles or services for use outside the
United States for another agency, it
will be assumed (unless a specific nota-
tion is made on the purchase request)
that use of excess or near excess for-
eign currencies has been considered by
the requisitioning agency and that
such currencies are not available.

525.371 Restricted solicitation.
(a) Specific written estimates of com-

parative delivered prices of end prod-
ucts or service of domestic origin ver-
sus foreign origin made by the req-
uisitioning office before submitting a
purchase request is not required by the
contracting activity. Procurements
made directly for other agencies of
items to be used outside the United
States will be made under the Balance
of Payments Program, except for agen-
cies supported by GSA that come under
the Foreign Assistance Act; e.g., AID
and the Bureau of International Nar-
cotics Matters.

(b) Before procuring any item for
GSA use outside the United States,
cost estimates must be made before re-
stricting competition to U.S. end prod-
ucts or services.

Subpart 525.4—Purchases Under
the Trade Agreements Act of 1979

525.402 Policy.
(a) Under (FAR) 48 CFR 25.402(a),

when the estimated value of all items
or products (exclusive of any item or
product within any of the exceptions
described in (FAR) 48 CFR 25.403) listed
in the solicitation exceeds the Trade
Agreements Act threshold, contracting
officers shall evaluate offers without
regard to the restrictions of the Buy
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American Act or the Balance of Pay-
ments Program.

(b) As a result of the General Serv-
ices Administration Board of Contract
Appeals (GSBCA) decision in the pro-
test of International Business Ma-
chines Corporation, GSBCA no. 10532–
P, May 18, 1990, contracting officers are
hereby authorized to deviate from the
FAR provision at 52.225–8, Buy Amer-
ican Act-Trade Agreements Act-Bal-
ance of Payment Program Certificate
and FAR clause at 52.225–9, Buy Amer-
ican Act-Trade Agreements Act-Bal-
ance of Payment Program, in solicita-
tions and contracts that are subject to
the Trade Agreements Act by incor-
porating the provision and clause pre-
scribed in 525.407(a).

(c) When acquiring eligible products
without full and open competition
using the authorities in FAR 6.302–
3(a)(2)(i) or 6.302–7, a copy of the ap-
proved justification must be furnished
to the Associate Administrator for Ac-
quisition Policy for subsequent trans-
mittal to the U.S. Trade Representa-
tive.

[54 FR 26535, June 23, 1989, as amended at 54
FR 33554, Aug. 15, 1989; 55 FR 32635, Aug. 10,
1990; 57 FR 42708, Sept. 16, 1992; 59 FR 64857,
Dec. 16, 1994]

525.402–70 Delegation of limited waiv-
er authority.

(a) The U.S. Trade Representative,
under section 302(b) of the Trade Agree-
ments Act (Act), has authorized the
Administrator of General Services to
waive, under limited specified cir-
cumstances and on a case-by-case
basis, the purchasing prohibition in
section 302(a)(1) of the Act.

(b) The Administrator has delegated
to the HCA authority to waive the pur-
chasing prohibition in paragraph (a) of
this section, in cases where in response
to a solicitation:

(1) There are no responsive bids or
technically acceptable offers received
from responsible offerors of U.S. or des-
ignated country end products, or

(2) Responsible offerors do not offer a
sufficient quantity to meet the Govern-
ment’s requirements.

(c) A copy of any waiver under para-
graph (b) of this section must be fur-
nished to the Associate Administrator
for Acquisition Policy for transmittal
to the U.S. Trade Representative.

525.406 Agencies covered by the
Agreement on Government Pro-
curement.

The exclusion provided for in FAR
25.406 for the Tools Commodity Center
applies only to purchases of items in
Groups 51 and 52 by the Tools Commod-
ity Center Procurement Division of the
International, Tools, and Appliances
Commodity Center and to the Tools
Material Management Division in Re-
gion 6.

[55 FR 38552, Sept. 19, 1990]

525.407 Solicitation provision and con-
tract clause.

(a) The contracting officer shall in-
sert the provision at 552.225–8, Trade
Agreements Act Certificate, and the
clause at 552.225–9, Trade Agreements
Act, in solicitations and contracts sub-
ject to the Trade Agreements Act in
lieu of the FAR provision at 52.225–8
and the clause at 52.225–9.

(b) The contracting officer shall in-
sert the clause at 552.225–72, Eligible
Products From Nondesignated Coun-
tries—Waiver, in solicitations and con-
tracts subject to the Trade Agreements
Act.

[57 FR 42708, Sept. 16, 1992]

Subpart 525.9—Additional Foreign
Acquisition Clauses

525.901 Omission of audit clause.

The heads of contracting activities
shall make the determination under
FAR 25.901(c)(1) to waive the right to
examination of records by the Comp-
troller General.

[60 FR 54957, Oct. 27, 1995]

PART 526 [RESERVED]
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 527—PATENTS, DATA, AND
COPYRIGHTS

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26538, June 23, 1989, unless
otherwise noted.

Subpart 527.4—Rights In Data and
Copyrights

527.409 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert the clause at 552.227–70, Govern-
ment Rights (Unlimited), in lieu of the
clause at FAR 52.227–17, Rights in
Data-Special Works, in contracts for
architect-engineer services and con-
struction involving architect-engineer
services, except when the clause at
552.227–71 is required.

(b) The contracting officer shall sub-
stitute the clause at 552.227–71, Draw-
ings and Other Data to Become Prop-
erty of Government, for the clauses at
552.227–70 and FAR 52.227–17 in con-
tracts for architect-engineer services
and construction involving architect-
engineer services, when the sole prop-
erty rights and exclusive control over
the design and data are required by the
Government.

PART 528—BONDS AND
INSURANCE

Subpart 528.1—Bonds

Sec.
528.101 Bid guarantee.
528.101–1 Policy on use.
528.101–3 Contract clause.
528.102 Performance and payment bonds for

construction contracts.
528.102–1 General.
528.103 Performance and payment bonds for

other than construction contracts.
528.103–2 Performance bonds.
528.103–3 Payment bonds.
528.106 Administration.
528.106–6 Furnishing information.

Subpart 528.2—Sureties

528.202 Acceptability of corporate sureties.
528.202–70 Acceptability of bonds and sure-

ties.
528.203 Acceptability of individual sureties.

528.203–7 Exclusion of individual sureties.
528.204 Options in lieu of sureties.

Subpart 528.3—Insurance

528.301 General.
528.310 Contract clause for work on a Gov-

ernment installation.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26538, June 23, 1989, unless
otherwise noted.

Subpart 528.1—Bonds

528.101 Bid guarantee.

528.101–1 Policy on use.

(a) Construction contracts. (1) Bid
guarantees must not be required for
contracts awarded under section 8(a) of
the Small Business Act as amended (15
U.S.C. 637(a)).

(2) Unless waived under FAR 28.101–
1(c), bid guarantees must be required
for construction contracts (except sec-
tion 8(a) contracts) that do not exceed
$25,000 when it is determined under
528.102–1(b) that a performance bond is
essential to protect the Government’s
interest.

(b) Building service contracts. Unless
waived by the HCA, bid guarantees
must be required for building service
contracts in excess of $25,000 when it is
determined under 528.103–2 that a per-
formance bond is essential to protect
the Government’s interest.

(c) All other contracts. Refer to FAR
28.101 for guidance on the use of bid
guarantees.

528.101–3 Contract clause.

(a) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–70, Bid Guarantee
and Bonds, in solicitations and con-
tracts when a construction contract or
a contract for dismantling, demolition,
or removal of improvements is con-
templated and a bid guarantee and
bond requirement is to be included.

(b) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–71, Bid Guarantee,
in solicitations and contracts when a
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building service or other service con-
tract is contemplated and a bid guaran-
tee requirement is to be included.

528.102 Performance and payment
bonds for construction contracts.

528.102–1 General.
(a) The performance and payment

bond requirements in FAR 28.102–1
apply to contracts awarded under sec-
tion 8(a) of the Small Business Act un-
less the requirement has been waived
by SBA under section 8(a)(2) of the
Small Business Act, as amended.

(b) Performance and/or payment
bonds may be required on a case-by-
case basis for construction contracts
that do not exceed $25,000 if a written
determination is made by the contract-
ing officer and approved by the con-
tracting director indicating that they
are essential to protect the Govern-
ment’s interest.

528.103 Performance and payment
bonds for other than construction
contracts.

528.103–2 Performance bonds.
(a) Performance bonds shall not be

required for building service contracts
unless a written determination is made
by the contracting officer explaining
why the bond is essential to protect
the Government’s interest and justify-
ing the additional cost of the bonding
requirement.

(b) Performance bonds must not be
required for building service contracts
awarded under section 8(a) of the Small
Business, Act as amended (15 U.S.C.
637(a)), or contracts awarded to work-
shops for the blind or other severely
handicapped under the Javits-Wagner-
O’Day Act, as amended (41 U.S.C. 46–
48c).

(c) The contracting officer shall con-
sider the circumstances and determine
the penal amount of the performance
bond on a case-by-case basis.

(d) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–72, Performance
Bond, in solicitations and contracts
when a building service or other serv-
ice contract is contemplated and a per-
formance bond requirement is to be in-
cluded. The clause should be appro-
priately modified to delete references

to the base term and options to extend
the term of the contract when the so-
licitation does not include an option
provision.

[54 FR 26538, June 23, 1989, as amended at 55
FR 5223, Feb. 14, 1990; 60 FR 54956, Oct. 27,
1995]

528.103–3 Payment bonds.

(a) Payment bonds may be required
for other than construction contracts
when the contracting director deter-
mines, under FAR 28.103–3, that such a
requirement is in the Government’s in-
terest.

(b) The contracting officer shall con-
sider the circumstances and determine
the penal amount of the payment bond
on a case-by-case basis.

(c) The contracting officer shall in-
sert a clause substantially the same as
the clause at 552.228–73, Performance
and Payment Bonds, in solicitations
and contracts when a building service
or other service contract is con-
templated and a performance and pay-
ment bond requirement is to be in-
cluded. The clause should be appro-
priately modified to delete references
to the base term and options to extend
the term of the contract when the con-
tract does not include an option provi-
sion.

[54 FR 26538, June 23, 1989, as amended at 55
FR 5223, Feb. 14, 1990]

528.106 Administration.

528.106–6 Furnishing information.

The HCA or a designee shall perform
the functions outlined in FAR 28.106–
6(c).

Subpart 528.2—Sureties

528.202 Acceptability of corporate
sureties.

(a) Corporate surety bonds must be
manually signed by the Attorney-in-
Fact or officer of the surety company
and the corporate seal affixed. Failure
of the surety to affix the corporate seal
may be waived as a minor informality.
(See B–184120, July 2, 1975, 75–2 CPD 9.)

(b) A contractor submitting a per-
formance or payment bond executed by
an unacceptable corporate surety in
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satisfaction of a performance or pay-
ment bond requirement may be per-
mitted to substitute an acceptable sur-
ety for a surety previously determined
to be unacceptable.

[58 FR 52444, Oct. 8, 1993]

528.202–70 Acceptability of bonds and
sureties.

The contracting officer shall verify
the acceptability of the surety on a
bond by placing the words ‘‘Accept-
ability of Bond Verified,’’ and sign im-
mediately thereunder, on the bond or
on a properly identified attachment.
The bond must be retained with the
original of the contract. The contract-
ing officer shall notify the contractor
that the bond(s) has been accepted.

[55 FR 5223, Feb. 14, 1990]

528.203 Acceptability of individual
sureties.

Evidence of possible criminal or
fraudulent activities by an individual
surety must first be referred to the As-
sistant Inspector General for Investiga-
tions or to the appropriate regional In-
spector General for Investigations. The
Office of Inspector General may con-
duct an investigation and, when appro-
priate, refer the matter to the Associ-
ate Administrator for Acquisition Pol-
icy. Referrals must include the infor-
mation required by 528.203–7.

[55 FR 5223, Feb. 14, 1990]

528.203–7 Exclusion of individual sure-
ties.

(a) The Associate Administrator for
Acquisition Policy or designee excludes
individuals from acting as a surety on
bonds under FAR 28.203–7.

(b) Referrals for consideration of ex-
clusion must include as a minimum:

(1) The basis for exclusion (see FAR
28.203–7(b));

(2) A statement of facts;
(3) Copies of supporting documentary

evidence;
(4) The individuals name and current

or last known home and or business ad-
dresses including zip codes;

(5) A statement of GSA’s history with
such individuals, if any; and

(6) A statement concerning any
known active or potential criminal in-
vestigations or court proceedings.

[55 FR 5223, Feb. 14, 1990]

528.204 Options in lieu of sureties.
(a) An irrevocable letter of credit

may be accepted as a bid guarantee
under FAR clause 52.228–1, Bid Guaran-
tee.

(b) Security deposited instead of cor-
porate or individual sureties on bonds
must be safeguarded as provided in pro-
cedures issued by the Office of the
Comptroller immediately after they
are received. United States bonds or
notes received in the District of Co-
lumbia must be deposited with the
Treasurer of the United States as pro-
vided in FAR 28.204–1.

[55 FR 5224, Feb. 14, 1990]

Subpart 528.3—Insurance
528.301 General.

(a) Insurance requirements must be
adequate, just, and reasonable, and
should be predicated on potential loss
or damage (not necessarily on the
value of the contract). When it is deter-
mined that insurance coverage should
be required, the solicitation and result-
ant contract must contain the appro-
priate provisions prescribed in FAR
28.309, 28.310, or 28.311. The determina-
tion as to the type of insurance,
amount, and any related insurance re-
quirements must be made by the con-
tracting officer with the advice of as-
signed legal counsel. All premiums or
costs incurred to comply with an insur-
ance requirement must be paid by the
contractor.

(b) Submission of a current certifi-
cate of insurance indicating the
amount and coverage, to the contract-
ing officer, will serve as certification
that the required insurance has been
obtained.

528.310 Contract clause for work on a
Government installation.

The contracting officer shall insert
the clause at 552.228–75,Workmen’s
Compensation Laws, in solicitations
and contracts when the contract
amount is expected to exceed the sim-
plified acquisition threshold and the
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contract will require work to be per-
formed on Government property.

[54 FR 26538, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

PART 529—TAXES

Subpart 529.4—Contract Clauses

Sec.
529.401 Domestic contracts.
529.401–70 Purchases made using simplified

acquisition procedures.
529.401–72 Contracts usable by the DC Gov-

ernment.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26540, June 23, 1989, unless
otherwise noted.

Subpart 529.4–Contract Clauses

529.401 Domestic contracts.

529.401–70 Purchases made using sim-
plified acquisition procedures.

The contracting officer shall insert
the clause at 552.229–70, Federal, State,
and Local Taxes, in purchases made
using simplified acquisition proce-
dures, except acquisitions of utility
services and micro purchases.

[60 FR 42804, Aug. 17, 1995]

529.401–72 Contracts usable by the DC
Government.

The contracting officer shall insert
the clause at 552.229–72, Federal Excise
Tax—DC Government, in contracts
which involve the purchase of supplies
by the District of Columbia Govern-
ment.

PART 530—COST ACCOUNTING
STANDARDS

Subpart 530.2—CAS Program
Requirements.

530.201–5 Waiver.

Subpart 530.4—Cost Accounting Standards

530.470 Waiver of Cost Accounting Standard
9904.412–40(c).

Subpart 530.2—CAS Program
Requirements.

530.201–5 Waiver.
Requests to waive CAS requirements

under FAR 30.201–5 shall be submitted
to the CAS Board through the Associ-
ate Administrator for Acquisition Pol-
icy.

[57 FR 61584, Dec. 28, 1992]

Subpart 530.4—Cost Accounting
Standards

530.470 Waiver of Cost Accounting
Standard 9904.412–40(c).

The Associate Administrator for Ac-
quisition Policy (V) on a non-delegable
basis may waive the cost assignment
provisions of 48 CFR 9904.412–40(c). Re-
quests for waivers shall be forwarded to
the Associate Administrator with sup-
porting documentation and rationale.
A copy of each approved waiver will be
furnished by the Associate Adminis-
trator to the CAS Board’s Executive
Secretary.

[57 FR 61584, Dec. 28, 1992]

PART 531—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 531.1—Applicability

531.101 Objectives.
The Associate Administrator for Ac-

quisition Policy approves individual
deviations concerning cost principles
under FAR 31.101.

(40 U.S.C. 486(c))

[54 FR 26541, June 23, 1989]

PART 532—CONTRACT FINANCING

Subpart 532.1—General

Sec.
532.111 Contract clauses.
532.112 Payment of subcontractors under

contracts for non-commercial items.
532.112–1 Subcontractor assertions of non-

payment.

Subpart 532.4—Advance Payments

532.402 General.
532.407 Interest.
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Subpart 532.5—Progress Payments Based
on Costs

532.501 General.
532.501–2 Unusual progress payments.
532.501–70 Use of benchmarks with progress

payments based on costs.
532.502 Preaward matters.
532.502–2 Contract finance office clearance.
532.502–4 Contract clauses.
532.503–5 Administration of progress pay-

ments.
532.503–6 Suspension or reduction of pay-

ments.
532.503–9 Liquidation rates—alternate meth-

od.

Subpart 532.6—Contract Debts

532.601 Definitions.
532.606 Debt determination and collection.
532.606–70 Referral of delinquent debts.

Subpart 532.7—Contract Funding

532.700 Scope.
532.705 Contract clauses.
532.705–1 Clauses for contracting in advance

of funds.

Subpart 532.8—Assignment of Claims

532.805 Procedures.
532.806 Contract clauses.

Subpart 532.9—Prompt Payment

532.902 Definitions.
532.905 Invoice payments.
532.905–70 Certification of payment to sub-

contractors and suppliers.
532.905–71 Final payment.
532.908 Contract clause.

Subpart 532.70—Authorizing Payment by
Credit Card Under Schedule Contracts

532.7001 Definition.
532.7002 Solicitation requirements.
532.7003 Contract clause.

Subpart 532.71—Payments Under
Contracts Subject to Audit

532.7101 General.
532.7102 Submission and processing of in-

voices or vouchers.
532.7103 Action upon receipt of an audit re-

port.
532.7104 Suspension and disapproval of

amounts claimed.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26541, June 23, 1989, unless
otherwise noted.

Subpart 532.1—General

532.111 Contract clauses.

(a) Discounts for prompt payment. The
clause at 552.232–8 must be included in
multiple award schedule solicitations
and resultant contracts, instead of the
clause at FAR 52.232–8. (See 515.608–71
for an explanation concerning this de-
viation.)

(b) Invoice requirements. The contract-
ing officer shall insert a clause sub-
stantially the same as the clause at
552.232–72, Invoice Requirements, in all
solicitations and contracts for supplies,
services, construction or the acquisi-
tion of leasehold interests in real prop-
erty that require the submission of in-
voices for payment. The contracting of-
ficer should delete subparagraph (b) of
the clause when an Accounting Control
Transaction (ACT) number is not re-
quired for payment.

(c) Adjusting payments. The contract-
ing officer shall insert the clause at
552.232–78, Adjusting Payments, in all
solicitations and contracts for recur-
ring building services expected to ex-
ceed the simplified acquisition thresh-
old.

(d) Final payment. The contracting of-
ficer shall insert the clause at 552.232–
79, Final Payment, in all solicitations
and contracts for recurring building
services expected to exceed the sim-
plified acquisition threshold.

[54 FR 26541, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

532.112 Payment of subcontractors
under contracts for non-commercial
items.

532.112–1 Subcontractor assertions of
nonpayment.

Contracting officers who determine
that a certification of payment of a
subcontractor or supplier under FAR
32.112–1 is inaccurate in any material
respect shall report the matter to the
Office of Inspector General. If appro-
priate, the Office of Inspector General
will forward a report and recommenda-
tion to the Department of Justice.

[61 FR 1151, Jan. 17, 1996]
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Subpart 532.4—Advance
Payments

532.402 General.

The findings and determinations re-
quired by FAR 32.402(e) must be pre-
pared by the contracting officer in co-
ordination with legal counsel and the
contract finance office. The findings,
determinations and authorization for
advance payments must be approved by
the head of the contracting activity
(HCA).

532.407 Interest.

The contract finance office will pro-
vide the contracting officer the inter-
est rate to be charged on the unliqui-
dated balance of advance payments.

Subpart 532.5—Progress Payments
Based on Costs

532.501 General.

532.501–2 Unusual progress payments.

The HCA must approve or disapprove
requests for ‘‘unusual’’ progress pay-
ments.

532.501–70 Use of benchmarks with
progress payments based on costs.

(a) In unusual circumstances, it may
be desirable to provide for the achieve-
ment of specified benchmarks such as
submission and acceptance of a
preproduction or pilot model before
making progress payments based on
costs. When progress payments are
conditioned upon achievement of speci-
fied benchmarks during performance of
the contract, the HCA must make a
written determination that use of
benchmarks is in the best interest of
the Government. When such a deter-
mination is made, the solicitation and
each resulting contract must include a
provision specifying the benchmarks
that must be achieved before progress
payments are made.

(b) Benchmarks should not be used in
a manner that will convert progress
payments based on costs into progress
payments based on a percentage or
stage of completion.

532.502 Preaward matters.

532.502–2 Contract finance office
clearance.

(a) The contract finance office direc-
tor must provide the approval required
by FAR 32.502–2.

(b) Contracting officers must request
the contract finance office to provide
advice and assistance regarding a con-
tractor’s financial condition and the
adequacy of the contractor’s account-
ing system and controls before provid-
ing for progress payments based on
costs.

532.502–4 Contract clauses.
The appropriate legal counsel must

concur in the progress payment clause
included in each solicitation and con-
tract when the progress payments will
be based on cost.

532.503–5 Administration of progress
payments.

The contracting officer must ensure
that the contract finance office (1) has
adequate administrative and fiscal pro-
cedures to accomplish the fiscal as-
pects of FAR 32.503–5, (2) provides the
contracting officer with the date and
amount of each progress payment to a
contractor, and (3) provides the con-
tracting officer with written rec-
ommendations whenever findings are
made which warrant action by the Gov-
ernment.

532.503–6 Suspension or reduction of
payments.

Action recommended by the con-
tracting officer under FAR 32.503–6
must be approved by the HCA after co-
ordination with the assigned legal
counsel. Upon approval, the contract-
ing officer will request the contract fi-
nance office to suspend or reduce pay-
ments.

532.503–9 Liquidation rates—alternate
method.

Reduction of the liquidation rates
specified in paragraph (b) of the clause
at FAR 52.232–16, may be made only
with the approval of the contracting
director after coordination with the
contract finance office. Upon approval,
the contracting officer will request the
finance office to reduce the rate.
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Subpart 532.6—Contract Debts

532.601 Definitions.

Debt means an amount of money or
property which has been determined by
a responsible official to be owed to the
United States from any person, or en-
tity except that the terms do not apply
to amounts owed by another Federal
agency.

Delinquent debt means an amount
that has not been paid or otherwise
collected by the date specified (usually
30 days) in the contracting officer’s ini-
tial written demand for payment (i.e.,
final decision letter).

Responsible official as used in this sub-
part means the contracting officer.
However, the contract finance office is
responsible for the administration of
debt collection under the Accounting
Operations—Accounts Receivable and
Credit and Finance Operations, and Re-
lated Activities Handbook (PFM P
4253.1).

532.606 Debt determination and collec-
tion.

532.606–70 Referral of delinquent
debts.

(a) When the contracting officer de-
termines that a debt in excess of $100 is
delinquent, the contracting officer
shall forward notification of the delin-
quent debt to the applicable finance of-
fice for collection in accordance with
the Debt Collection Act of 1982, and
possible forwarding to a credit report-
ing agency.

(b) If the contractor appeals the con-
tracting officer’s demand for payment
pursuant to the Disputes clause of its
contract, the contracting officer shall
advise the Finance Office whether to
suspend collection efforts pending reso-
lution of the dispute.

Subpart 532.7—Contract Funding

532.700 Scope.

GSA fiscal regulations are contained
in the Budget Administration Hand-
book (COM P 4251.3A), Accounting
Classification Handbook (COM P
4240.1), and Accounting Operations—
Voucher Examination, Payment Hand-
book (PFM P 4252.1).

532.705 Contract clauses.

532.705–1 Clauses for contracting in
advance of funds.

The contracting officer shall insert
the clause at 552.232–77, Availability of
Funds, in solicitations and contracts
for services which are ‘‘severable’’
when the contact, or a portion of the
contract, will be chargeable to funds of
the new fiscal year and the cir-
cumstances described in the prescrip-
tions for the FAR clauses at 52.232–18
or 52.232–19 do not apply.

[61 FR 1151, Jan. 17, 1996]

Subpart 532.8—Assignment of
Claims

532.805 Procedures.

(a) Upon receipt of a notice of assign-
ment, the contracting officer must ob-
tain legal counsel concurrence that
both the notice and the instrument of
assignment are in proper form, prop-
erly executed, and are actions that the
contractor is entitled to make under
the terms of the contract.

(b) When acknowledging receipt of
the notice of assignment, the contract-
ing officer must notify the contractor
that all future invoices or other re-
quests for payment under the contract
must specify the name and address of
the assignee and include a notation
that payments due thereunder have
been duly assigned. A copy of the ac-
knowledgement, evidencing legal coun-
sel concurrence, must be sent to the
contract finance office.

(c) When payments under require-
ments or indefinite quantity contracts
that are for the sole use of GSA have
been assigned, the contracting officer
must provide all GSA offices that will
place orders against the contract the
name and address of the assignee that
will receive amounts due under the
contract. The notification should also
state that the contractor has been re-
quested to specify the name and ad-
dress of the assignee on future in-
voices.

532.806 Contract clauses.

The contracting officer shall insert
the clause at 552.232–23, Assignment of

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00382 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



387

General Services Administration 532.905–71

Claims, in solicitations and require-
ments or indefinite quantity contracts
under which more than one agency
may place orders.

Subpart 532.9—Prompt Payment
532.902 Definitions.

Full cycle electronic commerce means
the use of electronic data interchange
(EDI), Internet-based invoice process-
ing, and electronic funds transfer
(EFT):

(a) By the Government, to place pur-
chase or delivery orders, receive in-
voices, and pay invoices.

(b) By the Contractor, to accept and
fill orders, submit invoices, and receive
payment.

[63 FR 12966, Mar. 16, 1998, as amended at 63
FR 38330, July 16, 1998]

532.905 Invoice payments.
(a) Before exercising the authority to

modify the date for constructive ac-
ceptance in subdivision (a)(6)(i) of the
clause at FAR 52.232–25, Prompt Pay-
ment, or subdivision (a)(5)(i)(A) of the
clause at FAR 52.232–26, Prompt Pay-
ment for Fixed-Price Architect-Engi-
neer Contracts, the contracting officer
shall prepare a written justification ex-
plaining why a longer period is nec-
essary. The time specified must be de-
termined on a case-by-case basis and
the justification must be approved by
an official one level above the con-
tracting officer. A contracting officer
must not specify a constructive accept-
ance period that exceeds 30 days. The
time specified in subdivision (a)(5)(i)(B)
of the clause at FAR 52.232–26 for con-
structive approval of progress pay-
ments must not exceed 7 days.

(b) The time specified for payment of
progress payments in subdivision
(a)(1)(i)(A) of the clause at FAR 52.232–
27, Prompt Payment for Construction
Contracts, must be determined by the
contracting officer on a case-by-case
basis. Periods longer than 14 days must
be justified in writing and approved by
an official one level above the con-
tracting officer. Under no cir-
cumstances may more than 30 days be
specified. The time specified in subdivi-
sion (a)(4)(i) of FAR clause 52.232–27, for
constructive acceptance or approval
will be determined by the contracting
officer on a case-by-case basis but may
not exceed 7 days unless a longer pe-

riod is justified, in writing, and ap-
proved by an official one level above
the contracting officer. Under no cir-
cumstances may more than 30 days be
specified.

(c)(1) To increase efficiency and re-
duce costs to the Government, Federal
Supply Service contracts under the
Stock, Special Order, and Schedules
Programs may authorize payment
within 10 days of receipt of a proper in-
voice. The contract must meet the fol-
lowing conditions:

(i) The contractor agrees to full cycle
electronic commerce.

(ii) The contract includes FAR 52.232–
33, Mandatory Information for Elec-
tronic Funds Transfer Payment.

(2) The 10 day payment terms apply
to each order that meet all the follow-
ing conditions:

(i) FSS places the order using EDI in
accordance with the Trading Partner
Agreement.

(ii) The contractor submit EDI in-
voices in accordance with the Trading
Partner Agreement or invoices through
the GSA Finance Center Internet-based
invoice process.

(iii) A GSA Finance Center pays the
invoices using EFT.

(3) The 10 day payment terms do not
apply to any order:

(i) Placed by a GSA contracting ac-
tivity other than FSS.

(ii) Placed by or paid by another
agency.

[54 FR 26541, June 23, 1989, as amended at 63
FR 12966, Mar. 16, 1998; 63 FR 38330, July 16,
1998]

532.905–70 Certification of payment to
subcontractors and suppliers.

When a contract includes the clause
at FAR 52.232–5, Payments Under
Fixed-Priced Construction Contracts,
no progress payments will be processed
until the contractor submits a certifi-
cation of payment to subcontractors
and suppliers. The GSA Form 2419, Cer-
tification of Progress Payments Under
Fixed-Price Construction Contracts,
may be used for certification.

532.905–71 Final payment.
(a) The final payment on construc-

tion or building service contracts must
not be processed until the contractor
submits a properly executed GSA Form
1142, Release of Claims. If, after re-
peated attempts, the contracting offi-
cer is unable to obtain a release of

VerDate 17<NOV>98 15:08 Nov 18, 1998 Jkt 179195 PO 00000 Frm 00383 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm08 PsN: 179195T



388

48 CFR Ch. 5 (10–1–98 Edition)532.908

claims from the contractor, final pay-
ment may be processed with the ap-
proval of appropriate legal counsel.

(b) The amount of final payment
must include, as appropriate, any de-
ductions to cover liquidated damages
for late completion, liquidated dam-
ages for labor violations, amounts
withheld for improper payment of labor
wages, and the amount of unilateral
change orders covering defects and
omissions.

532.908 Contract clause.

(a) For FSS Stock, Special Order,
and Schedules solicitations and con-
tracts that provide payment in 10 days
under 532.905(c), the contracting officer
must:

(1) If the contract will include FAR
52.212–4, insert the clause at 552.232–70.
GSA received a class deviation to allow
use of 552.232–70 for commercial items.

(2) If the contract will not include
FAR 52.212–4, insert 552.232–25, Prompt
Payment, instead of FAR 52.232–25.

(b) The contracting officer shall in-
sert the clause at 552.232–71, Prompt
Payment, in solicitations and con-
tracts for the acquisition of leasehold
interests in real property. The con-
tracting officer may modify the date
for constructive acceptance in subpara-
graph (b)(2) of the basic clause to speci-
fy a period longer than 7 calendar days
(but not to exceed 30 days) if necessary
due to the nature of the services to be
received, inspected or accepted by the
Government. A written justification
for specifying the longer period must
be prepared and approved by the con-
tracting director. The contracting offi-
cer shall use Alternate I instead of the
basic clause if the lease contract does
not contain provisions for ordering al-
terations or overtime utility services.

(c) The contracting officer shall in-
sert the clause at 552.232–73, Electronic
Funds Transfer Payment, in solicita-
tions and contracts for acquisitions of
leasehold interests in real property
which involve both more than 10,000
square feet of space and terms which
exceed 6 months, if payment may be
made by electronic funds transfer.

[54 FR 26541, June 23, 1989, as amended at 57
FR 37890, Aug. 21, 1992; 63 FR 12966, Mar. 16,
1998]

Subpart 532.70—Authorizing Pay-
ment by Credit Card Under
Schedule Contracts

SOURCE: 54 FR 43180, Oct. 23, 1989, unless
otherwise noted.

532.7001 Definition.
Government commercial credit card,

used in this subpart, means the unique-
ly numbered credit card issued by the
contractor under single award sched-
ule, Federal Supply Schedule IG 615,
Governmentwide Commercial Credit
Card Service, to named individual Gov-
ernment employees to pay for official
Government purchases.

532.7002 Solicitation requirements.
When solicitations for schedule con-

tracts for supplies (other than tele-
communication and telephone equip-
ment) and services (other than tele-
processing services) request offerors to
indicate whether payment by Govern-
ment commercial credit card for orders
of $25,000 or less will be accepted, the
contracting officer shall identify the
clearinghouse that is being used by the
contractor issuing credit cards under
single award schedule, Federal Supply
Schedule IG 615, for Governmentwide
Commercial Credit Card Service on the
cover page or in section L of the solici-
tation. The name of the clearinghouse
is provided for offerors’ information
and use in responding to the schedule
solicitation.

532.7003 Contract clause.
The contracting officer shall insert

the clause at 552.232–80, Payment By
Credit Card, in schedule solicitations
and resultant contracts for supplies
(other than telecommunication and
telephone equipment) and services
(other than teleprocessing services) to
provide for payment by Government
commercial credit card as an alter-
native method of payment for orders of
$25,000 or less.

Subpart 532.71—Payments Under
Contracts Subject to Audit

532.7101 General.
(a) The contracting officer shall not

approve the initial invoice or voucher
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before consulting with the Assistant
Inspector General—Auditing or the
Field Audit Office regarding cost or
other supporting data as required
under:

(1) Cost-reimbursement type con-
tracts;

(2) The cost-reimbursement portion
of fixed-price type contracts;

(3) Time and materials or labor-hour
contracts; or

(4) Fixed-price contracts providing
for (i) progress payments based on
costs, (ii) advance payments, (iii) guar-
anteed loans, or (iv) incentives or rede-
termination.

(b) The contracting officer shall not
approve the final payment invoice or
voucher for such contracts, nor for the
final payment or settlement of other
contracts subject to audit prior to (1)
receipt and review of the contract
audit report or (2) consultation with
the Assistant Inspector General for Au-
diting or the Field Audit Office if no
audit is to be conducted; provided, that
this paragraph (b) shall not apply to
fixed-price contracts with escalation
where no price revision (upward or
downward) is to be made.

532.7102 Submission and processing of
invoices or vouchers.

(a) Contractors should be required to
submit invoices or vouchers to the con-
tracting officer. Contracting officers
must annotate the invoices with the
date of receipt as required by FAR
32.905. That date will be used to deter-
mine interest penalties for late pay-
ments. The processing of invoices or
vouchers before payment must include
a review by the contracting officer, or
a designee, to determine that the items
and amounts claimed are in con-
sonance with the contract terms and
represent prudent business trans-
actions. The contracting officer must
ensure that these payments are com-
mensurate with physical and technical
progress under the contract. If the con-
tractor has not deducted from the in-
voice amounts which are questionable
or which are required to be withheld,
the contracting officer shall make the
required deduction, except as provided
in 532.7103.

(b) Subject to 532.7101, approval by
the contracting officer of any payment,

must be noted on (or attached to) the
invoice or voucher submitted by the
contractor. The invoice or voucher will
be forwarded to the appropriate con-
tract finance office and retained there-
in after certification and scheduling
for payment by a disbursing office.

532.7103 Action upon receipt of an
audit report.

Audit reports will be furnished to the
contracting officer, with a copy to the
appropriate contract finance office.
Upon receipt of an audit report, the
contracting officer shall, pursuant to
contract terms, determine the allow-
ability of all costs covered by audit,
giving full consideration to the audi-
tor’s recommendations. When the con-
tracting officer is in doubt or questions
the recommendations of the auditor,
deductions need not be made from in-
voices or vouchers for provisional pay-
ments. In these cases, the contracting
officer shall confer with the auditor
and other appropriate Government per-
sonnel (such as a price specialist or
legal counsel) to determine what fur-
ther action should be taken regarding
the costs in question. If the contract-
ing officer disagrees with the auditor’s
recommendations, the contracting offi-
cer shall document the contract file
and furnish the auditor with a copy of
the statement.

532.7104 Suspension and disapproval
of amounts claimed.

The contracting officer shall notify
the appropriate contract finance office
in writing when amounts claimed for
payment are (a) suspended, (b) dis-
approved as not being allowable ac-
cording to contract terms, or (c) not al-
locable to the contract. This notice by
the contracting officer will be the basis
for the issuance by the contract fi-
nance office of GSA Form 533, Adminis-
trative Difference Statement. A copy
of GSA Form 533 will be attached to
each copy of the invoice or voucher
from which the deduction has been
made, including an explanation of the
deduction.
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PART 533—PROTESTS, DISPUTES,
AND APPEALS

Subpart 533.1—Protests

Sec.
533.101 Definitions.
533.102 General.
533.103 Protest to the agency.
533.104 Protests to GAO.
533.105 Protests to GSBCA.

Subpart 533.2—Disputes and Appeals

533.214 Contract clause.

Subpart 533.71—Processing Contract
Appeals

533.7100 Definitions.
533.7101 Notice of appeal.
533.7102 Contents of notices of appeal.
533.7103 Appeal files.
533.7103–1 Preparation of the appeal file.
533.7103–2 Transmittal of the appeal file.
533.7104 The contracting officer’s memoran-

dum of position.
533.7105 Procedure following decision of the

GSA Board of Contract Appeals.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26543, June 23, 1989, unless
otherwise noted.

Subpart 533.1—Protests

533.101 Definitions.
Associate General Counsel means the

Associate General Counsel of the Gen-
eral Law Division, Personal Property
Division, or Real Property Division.

533.102 General.
Except as indicated in this subpart,

the Office of General Counsel (OGC) is
responsible for all contacts with the
GAO or GSBCA, potential contractors,
attorneys, and any other persons, con-
cerning protests of GSA contract ac-
tions filed with the Comptroller Gen-
eral or GSBCA.

533.103 Protests to the agency.
When a protest is filed only with the

agency, the contracting officer is re-
quired to issue a written response to
the protest. An agency protest is
deemed to be filed with the agency
when the complete protest is received
at the location designated in the solici-
tation for service of protests. If the
complete protest is actually received

by the contracting officer at an earlier
time, the protest shall be deemed to be
filed when received by the contracting
officer.

When a protest is filed only with the
agency, an award may not be made
until a decision on the protest is
issued, unless the contracting director
first makes the determination required
by FAR 33.103(a)(2). The protestor must
be notified in writing of the contract-
ing officer’s decision in a timely man-
ner.

[56 FR 47006, Sept. 17, 1991]

533.104 Protests to GAO.
(a) General procedures. (1) In addition

to the requirements of FAR 33.104(a)(3),
the agency report must contain the
GAO protest number (GAO case file
number), the solicitation or contract
number, the full corporate name of the
protesting organization and other
firms involved, and a statement indi-
cating whether the protest was filed
before or after award. If the protest is
filed after award, the report must con-
tain the identity of the awardee, the
date of award, the contract number,
the date and time of bid opening (in-
cluding a statement when the date of
bid opening was extended by subse-
quent amendments), the total number
of offerors, a complete chronological
statement of all relevant events and
administrative actions taken (includ-
ing reasons and authority for the ac-
tions taken), and any other relevant
documents believed helpful in deter-
mining the validity of the protest.
(This evidence should be referenced and
identified within the text of the posi-
tion statement, alphabetically or nu-
merically, e.g., Tab A, Exhibit 1, etc.)

(2) GAO protests must be handled on
a priority basis. The appropriate Asso-
ciate General Counsel (AGC) shall pre-
pare a report for signature of the Gen-
eral Counsel responding to GAO pro-
tests. These reports are to be based
upon a statement of fact and position
prepared by the responsible contract-
ing officer and approved by the con-
tracting director. When requested by
the appropriate AGC, the Regional
Counsel will prepare a statement of
legal position analyzing the merits of a
protest concerning a regional procure-
ment.
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(3) The following procedures must be
followed in handling protests:

(i) When a protest is received by the
agency, the AGC shall telephonically
notify the contracting officer through
the appropriate Central Office con-
tracting activity or Regional Counsel.
If the contracting activity or Regional
Counsel receives a copy of a protest be-
fore being notified thereof by the AGC,
they must immediately notify the ap-
propriate AGC.

(ii) After receiving the formal pro-
test, which has been filed with GAO,
the AGC will formally request a state-
ment of fact and position from the con-
tracting officer through the appro-
priate Central Office contracting activ-
ity or Regional Counsel. The contract-
ing officer shall immediately notify
the affected bidders or offerors that a
protest has been received.

(iii) The contracting officer shall no-
tify assigned counsel and begin prepar-
ing a documented statement of fact
and position immediately upon receiv-
ing a protest or notice thereof.

(iv) When completed, the statement
of fact and position must be concurred
in by the contracting director, and on
regional procurements, by the Office of
Regional Counsel. In appropriate cases,
the AGC may request the Regional
Counsel to prepare a legal position ana-
lyzing the merits of a protest against a
regional procurement. In such cases,
the contracting officer’s statement of
fact and position should be included as
a referenced attachment thereto.

(v) The Regional Counsel’s legal posi-
tion, when requested, and the contract-
ing officer’s statement of fact and posi-
tion, must be transmitted to the appro-
priate AGC, in triplicate. If other in-
terested parties are involved, addi-
tional copies may be requested. The
statement is due in the office of the ap-
propriate AGC no later than 10 work-
days after the date on which the con-
tracting officer originally received the
protest. This time may be reduced if
GAO invokes the express option. If a
contracting officer is unable to prepare
a statement of fact and position within
10 workdays, the appropriate AGC
must be notified promptly, by tele-
phone, of the reasons for the delay and
of the additional time needed. Addi-
tional time may be granted if the spe-

cific circumstances of the protest re-
quire a longer time. A request for an
extension is proper only if the facts or
legal issues affecting the resolution of
a protest are so complicated that an
adequate report cannot be prepared on
time; the need to coordinate the report
with other agencies, or with offices in
distant locations, makes it impossible
to prepare the report on time; or other
compelling circumstances prevent pre-
paring the report on time. Upon re-
quest of the AGC, the contracting offi-
cer shall confirm any oral requests for
extensions in writing. The contracting
director shall concur in the request and
send a copy to the HCA. A request for
an extension, which will delay submis-
sion of the agency’s report to GAO be-
yond 35 days from the date GSA origi-
nally received the protest, may be
granted only by the GAO. The AGC will
notify the Central Office contracting
activity or Regional Counsel of the
GAO’s decision.

(vi) After submitting the statement
to the AGC, the contracting officer or
Regional Counsel must advise the AGC
of all later developments that may af-
fect the case.

(vii) All documents transmitted
under these procedures must be sent by
the fastest means possible.

(viii) In addition to the requirements
of FAR 33.104(a)(5)(ii), a copy of any
comments is sent to the AGC.

(4) The Office of General Counsel
(OGC) must furnish the GAO with the
name, title, and telephone number of
one or more officials whom the GAO
may contact regarding protests. The
OGC is responsible for promptly advis-
ing the GAO of any change in the des-
ignated officials.

(5) The format for notification re-
quired by FAR 33.104(a)(2) is as follows:

Name

Address

A protest concerning Solicitation No.
llllll has been filed with the General
Accounting Office (GAO).

The protest was filed by (Insert the name
and address of the protester, and the name of
the person signing the protest.) on (Date).

Copies of the protest may be obtained from
this office.

You may submit your views and relevant
information regarding the protest directly to
the General Accounting Office. A copy of any
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submission to the GAO should be provided to
this office.
llllllllllllllllllllllll

Contracting Officer’s signature

(b) Protests before award. Under FAR
33.104(b), the HCA may determine in
writing that urgent and compelling cir-
cumstances significantly affecting the
interests of the United States do not
permit waiting for the decision of GAO
and award is likely to occur within 30
days. The written determinations and
findings (D&F), in the format shown at
501.704–70(e)(1), should be prepared by
the contracting officer for the signa-
ture of the HCA. The D&F must be con-
curred in by the Regional Counsel (on
regional procurements), and the appro-
priate AGC. After the D&F is approved,
it must be returned to the appropriate
AGC who notifies GAO of the agency’s
findings and intended action before the
award is made.

(c) Protests after award. If the protest
is received from GAO (not from pro-
tester or any other party) within the
time periods specified in FAR 33.104(c)
contract performance must be sus-
pended unless the HCA determines in
writing that contract performance is in
the best interests of the United States
or that urgent and compelling cir-
cumstances that significantly affect
the interests of the United States do
not permit waiting for the GAO’s deci-
sion. The written determination and
findings (D&F), in the format shown at
501.704–70(e)(2), should be prepared by
the contracting officer for signature of
the HCA. The D&F must be concurred
in by the Regional Counsel (on regional
procurements), and the appropriate
AGC. After the D&F is approved, it
must be returned to the AGC who noti-
fies GAO of the agency’s findings and
intended action before contract per-
formance is authorized.

(d) Notice to GAO. The HCA respon-
sible for the solicitation, proposed
award, or award of the contract must
report to the Comptroller General
through the OGC within 65 days of re-
ceipt of the GAO’s recommendation if
the agency has decided not to comply
with the recommendation. The report
must explain the reasons why the

GAO’s recommendation will not be fol-
lowed.

[54 FR 26543, June 23, 1989, as amended at 57
FR 61584, Dec. 28, 1992; 61 FR 1151, Jan. 17,
1996]

533.105 Protests to GSBCA.
(a) Notification procedure. After re-

ceiving a protest, the contracting offi-
cer shall notify the following:

(1) All firms solicited, or those who
have submitted sealed bids or offers if
the protest is filed after the closing
date of the solicitation, and the appro-
priate delegating official in the Infor-
mation Technology Service. When giv-
ing such notification, the contracting
officer should follow these procedures:

(i) Avoid interpreting or characteriz-
ing the nature of the protest.

(ii) Use appropriate means to ensure
delivery to all the firms by the work-
day after the date of filing with the
GSBCA.

(iii) Use the following format:

Name (Officer, Managing Agent, or person
who signed offer)

Address
A protest concerning Solicitation No.

lllll has been filed with the General
Services Administration Board of Contract
Appeals (GSBCA). The protest was filed by
(Insert the name and address of the protester
and the name of the person signing the protest.)
on (Date). The protest has been purportedly
filed pursuant to Section 2713 of the Com-
petition in Contracting Act, Pub. L. 98–369.
Copies of the protest may be obtained from
the Office of the Clerk of the GSBCA, 18th
and F Streets NW, Washington, DC 20405, or
from the contracting officer.

Contracting Officer’s signature

(2) The agency on whose behalf GSA
is making the procurement, if any. A
copy of the protest complaint, includ-
ing all attachments, must be forwarded
to the agency by appropriate means to
ensure next day delivery to both the
requiring office and the agency’s legal
office.

(3) Assigned counsel. A copy of the
protest complaint, including all at-
tachments, must be forwarded to the
appropriate AGC by appropriate means
to ensure next day delivery.

(4) The Board, through assigned
counsel, within 3 workdays after the
date of filing with the GSBCA, that the
notices described in paragraphs (a)(1)
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and (2) have been given. Written con-
firmation of notice and a listing of all
persons and agencies receiving notice
must be provided.

(b) Protest file. To ensure timely sub-
mission, the contracting officer should
begin assembly of the protest file by
the second workday after receiving the
protest. The protest file must be for-
warded to assigned counsel by over-
night delivery not later than the 8th
workday after the protest is filed with
the GSBCA. Assigned counsel will dis-
tribute the copies to the GSBCA, the
protester, and retain one copy for
itself. If additional copies are needed,
assigned counsel will advise the con-
tracting officer. The following rules
govern the assembly of protest files:

(1) Format. Protest file exhibits are
true, legible, and complete copies.
They must be arranged in chrono-
logical order within each submission,
earliest documents first, bound on the
left margin except where size or shape
makes such binding impracticable,
numbered, tabbed, and indexed. The
numbering must be consecutive, in
whole arabic numerals (no letters,
decimals, or fractions), and continuous
from one submission to the next, so
that the complete file, after all submis-
sions, will consist of one set of con-
secutively numbered exhibits. The
index should include the date and a
brief description of each exhibit and in-
dicate which exhibits, if any, have been
filed with the Board in camera (see
(b)(3) of this section) or otherwise not
served on every other party.

(2) Contents. In addition to the items
required by FAR 33.105(b), the contents
should include those items required by
GSBCA Rule 4(a), when appropriate.
(See 48 CFR 6101.4(a).)

(3) Confidential, privileged, or propri-
etary information. The protest file may
require the inclusion of documents and
information from other vendors which
are confidential, proprietary, or privi-
leged. When such information is re-
quired to be included in the protest
file, it is to be placed only in the copies
going to the Board and to assigned
counsel. Copies going to other inter-
ested parties will only identify the in-
formation in the index. However, the
index must not reveal the number and
identity of the offerors whose proposals

are included in the copies of the pro-
test file going to assigned counsel and
the GSBCA, and should include an
identifying statement, e.g., ‘‘proposals
being considered for award.’’

(c) Protest conference. Within 6 work-
ing days of filing a protest, a con-
ference may be convened by the Board
to establish further proceedings for the
protest. Although the protest file and
answer will most likely not have been
filed, the Government must be pre-
pared to discuss the issues in the pro-
test, whether a record submission or
hearing is desired, and other matters
raised by the Board or any other inter-
ested party. The Government must also
be prepared, if required, to object to
the scope of discovery in any protest
action.

(d) Procedure following decision of the
GSA Board of Contract Appeals. (1) Upon
a Board decision (oral or written) to
suspend procurement authority pend-
ing a decision on the merits of a pro-
test, the contracting officer, in con-
junction with the appropriate AGC,
shall comply with the suspension deci-
sion.

(2) If the Board suspends performance
of a contract for automatic data proc-
essing goods and services, the contract-
ing officer shall take immediate action
to comply with the suspension decision
(40 U.S.C. 759(h)(3)(B)). Such suspension
will be effective as directed by the
Board.

(3) If the Board revokes, suspends, or
revises procurement authority after
the award of a contract for ADP re-
sources, the contracting officer shall
consider the contract valid as to all
goods or services delivered and accept-
ed before the Board’s decision (40
U.S.C. 759(h)(6)(B)).

[54 FR 26543, Jun. 23, 1989, as amended at 59
FR 22520, May 2, 1994; 59 FR 29480, June 7,
1994; 61 FR 1152, Jan. 17, 1996]

Subpart 533.2—Disputes and
Appeals

533.214 Contract clause.
The contracting officer shall insert

the clause at 552.233–70, Disputes (Util-
ity Contract), in solicitations and con-
tracts for utility services. This clause
supplements the Disputes clause at
FAR 52.233–1.
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Subpart 533.71—Processing
Contract Appeals

533.7100 Definitions.
Assigned Counsel means the attorney

employed by the Office of General
Counsel (including offices of Regional
Counsel) assigned to provide legal re-
view or assistance.

Associate General Counsel means the
Associate General Counsel of the Gen-
eral Law Division, Personal Property
Division, or Real Property Division.

533.7101 Notice of appeal.
(a) Notices of appeal are to be ad-

dressed to the GSA Board of Contract
Appeals along with a copy to the con-
tracting officer. Final decisions must
be appealed within 90 calendar days
from the date the decision of the con-
tracting officer is received. Any re-
quest for an extension of the 90-day ap-
peal period will be denied.

(b) If the notice of appeal was mailed
or otherwise submitted to the con-
tracting officer in an untimely manner,
a separate letter, signed by the con-
tracting director, shall be sent to the
AGC, requesting that a motion for dis-
missal of the appeal be submitted to
the GSA Board of Contract Appeals
(the Board). The letter shall state the
name of the appellant, contract num-
ber, and date of the contracting offi-
cer’s final decision, and must be ac-
companied by (1) the certified mail re-
ceipt showing the date on which the
appellant received the contracting offi-
cer’s final decision, and (2) the enve-
lope which contained the notice of ap-
peal or other evidence of late submis-
sion of the notice of appeal.

533.7102 Contents of notices of appeal.
A notice of appeal must be in writing

and should indicate that an appeal is
thereby intended, should identify the
decision and the date thereof from
which the appeal is taken, the GSA of-
fice cognizant of the dispute, and the
number of the contract in question.
The appeal should describe the nature
of the dispute and the relief sought, the
contract provisions involved, and any
other additional information or com-
ments relating to the dispute which are
considered to be important. The notice
of appeal must be signed personally by

the appellant (the prime contractor
making the appeal) or by an officer of
the appellant corporation, or member
of the appellant firm, or by the con-
tractor’s duly authorized representa-
tive or attorney.

533.7103 Appeal files.

(a) Appeal files must be prepared in
accordance with this section and for-
warded, after concurrence by assigned
counsel, to the appropriate AGC within
20 calendar days after receipt of the no-
tice of appeal or advice that an appeal
has been filed unless the AGC advises
that the Board requires a shorter pe-
riod under its small claims procedures.
In the event the time for submission of
the appeal file cannot be met, the con-
tracting officer shall submit in writing
a full explanation and a request for ad-
ditional time to the AGC, before expi-
ration of the designated time.

(b) Upon receipt of the notice of ap-
peal, the contracting activity must es-
tablish a record to ensure the timely
preparation and submission of appeal
cases. The record must show, as a mini-
mum, the name of the appellant, the
date of the contracting officer’s final
decision, the date the appeal was filed,
contract number, docket number, and
name of the contracting officer.

533.7103–1 Preparation of the appeal
file.

(a) General. Appeal files must be pre-
pared in quadruplicate. Each file is
identified by the name of the appel-
lant, contract number, and docket
number. All copies of the appeal file
must be identical both as to content
and position of items. If more than one
appeal is filed under the same contract,
upon request to, and waiver by, the
Board, the appeal file for the second
and subsequent appeals need not dupli-
cate the documents included in the
first appeal file, but must make ref-
erence to the appeal file which con-
tained such documents, including the
docket and item numbers. However, if
changes to such documents occur sub-
sequent to preparation of the original
file, these changes must be appro-
priately identified and included in the
later appeal file. Such files must also
include any documents pertinent to the
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later appeal but not previously fur-
nished.

(b) Content of appeal file. (1) Each ap-
peal file must be assembled in a loose-
leaf binder. A gummed label (NSN 7510–
00–264–5460) must be used on top of the
looseleaf binder to identify the case by
contractor, contract number and dock-
et number.

(2) Individual appeal files must not be
more than 1 inch thick. If the file will
be more than 1 inch thick, two or more
consecutive binders must be used and
identified with the appropriate exhibit
numbers contained in each.

(3) Each document to be included in
the appeal file (i.e., letter, telegram,
memo, report, invoice, etc.) must be
legible, complete, included as a sepa-
rate exhibit in the file, and listed in
the ‘‘Index of Exhibits’’ by exhibit
number and brief description. If a docu-
ment cannot be legibly reproduced, the
unaltered document must be submitted
with an attached accurate typewritten
transcription thereof. Assigned counsel
will assist the contracting officer in
determining which documents are rel-
evant to the issue in the appeal or not
privileged for inclusion in the appeal
file.

(4) Each appeal file must contain di-
vision sheets separating the different
documents listed in the ‘‘Index of Ex-
hibits.’’ Division sheets must be tabbed
and numbered consecutively commenc-
ing with number one, in whole Arabic
numbers (no letters, decimals, or frac-
tions), and continuously from each file
to the next so that the complete appeal
file will consist of one set of consecu-
tively numbered appeal file exhibits. In
addition, the pages within the exhibit
shall be numbered consecutively unless
the exhibit already is paginated in a
logical manner. Consecutive pagina-
tion of the entire file is not required.

(c) Arrangement of documents. (1) The
first (top) document in the appeal file
must be the ‘‘Index of Exhibits.’’ The
index must list, opposite each exhibit
number, the date and a brief descrip-
tion of the document and must indicate
which exhibits, if any, have been filed
with the Board but not served on the
other party because of their length or
bulk. The exhibits must be arranged in
chronological order, earliest document

first (as exhibit 1), and be separated by
tabs for identification. For example:

Exhibit Date

Copy of basic contract, including ref-
erenced terms and conditions and
any amendments ............................ 1 5/20/88

Notice of award. ................................. 2 5/20/88
Notice to proceed and facsimile of

Post Office receipt .......................... 3 6/5/88
Contractor’s request for final decision

or other documents of claim in re-
sponse to which the decision was
issued ............................................. 4 8/5/88

Contracting officer’s final decision let-
ter applicable to the dispute and
facsimile of Post Office receipt ...... 5 8/25/88

Notice of Appeal with attachment, if
any. ................................................. 6 9/10/88

Board of Contract Appeals acknowl-
edgement of contractor’s Notice of
Appeal ............................................ 7 9/15/88

(2) In addition to the exhibits listed
in (c)(1) of this section, other pertinent
exhibits, such as the following, should
be included and exhibited as applicable,
in chronological order:

(i) Copy of the repurchase contract,
including referenced terms and condi-
tions.

(ii) Copies of specifications/drawings
applicable to the dispute.

(iii) Copy of the abstract of offers and
list of all offerors solicited for the re-
purchase contract.

(iv) Copy of letter of assessment, in-
cluding worksheet showing calcula-
tion of excess costs and/or other dam-
ages including administrative costs.

(v) Copies of defaulted purchase/de-
livery orders.

(vi) Copies of purchase/delivery or-
ders issued under the repurchase con-
tract.

(vii) Proof of payment and a detailed
disbursement listing, annotated and
certified, if applicable.

NOTE: The information and documents
needed must be obtained from the appro-
priate GSA finance office. The finance infor-
mation will include a detailed disbursement
listing, annotated with the check number
and date, and the amount applicable to the
repurchase order if different from the check
amount. The disbursement listing will be
certified by an appropriate finance division
official whose title and date of signature will
also be shown.

(viii) Evidence of certification of the
claim or claims, as applicable.
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(ix) All other correspondence be-
tween the Government and the con-
tractor relevant to the appeal.

(x) All documents and other physical
evidence on which the contracting offi-
cer relied in making a decision.

[54 FR 26543, June 23, 1989, as amended at 59
FR 22520, May 2, 1994]

533.7103–2 Transmittal of the appeal
file.

(a) The original and two copies of the
appeal file must be forwarded to the
AGC by a transmittal letter from the
contracting director. The appeal file
must be accompanied by the contract-
ing officer’s detailed statement of facts
in a memorandum of position as a sepa-
rate document which must be con-
curred in by assigned counsel who will
also prepare and attach a statement of
legal position. In addition, a list of rec-
ommended witnesses and the Govern-
ment’s estimate (when appropriate) of
the amount of any claim in the event
of an adverse decision must be pre-
pared. A point of contact must be given
to the AGC; name of individual, posi-
tion, title, and telephone number.

(b) The contracting officer shall re-
tain one copy of the appeal file.

(c) After reviewing the appeal file for
adequacy, the trial attorney in the Of-
fice of General Counsel will transmit
the appeal file to the Board and serve a
copy of the appeal file upon appellant.

533.7104 The contracting officer’s
memorandum of position.

The memorandum of position is a
chronological summary of the actions
leading to the dispute and a rationale
of the contracting officer’s actions for
the information of the trial attorney.
The memorandum of position is sub-
mitted to the AGC simultaneously
with the appeal file, but as a separate
document; i.e., it will not be included
as part of the appeal file or included in
the index. Although no particular form
is prescribed, the statement must iden-
tify the contract, state the nature of
the contractor’s claim, cite pertinent
portions of the contract, state the con-
tracting officer’s decision with cita-
tions to pertinent contract provisions
and a supporting explanation, and set
out any new facts which may have de-
veloped since the decision was made.

The contracting officer shall sign the
memorandum of position.

533.7105 Procedure following decision
of the GSA Board of Contract Ap-
peals.

(a) Decisions of the Board will be
promptly implemented. However, it
must be recognized that the contractor
may decide to appeal a Board decision
in the United States Court of Appeals
for the Federal Circuit. It is also pos-
sible for either party to file a motion
for reconsideration by the Board with-
in 30 calendar days from the date of the
receipt of a copy of the Board decision.
If further appeal of a decision or a mo-
tion for reconsideration of a decision is
contemplated, the implementation of
the decision may be postponed; if the
issue is over quantum, however, consid-
eration should be made to making pay-
ment of the undisputed amount to min-
imize interest to be paid the contrac-
tor.

(b) The contracting officer need not
take any further action (other than ad-
ministrative) if the Board affirms the
contracting officer’s original decision,
provided a recovery of costs is not due
from the contractor. Where a recovery
is due, collection must be initiated by
the contracting officer either by (1) a
contract amendment adjusting the con-
tract price or (2) a written demand for
immediate payment, as appropriate.
(In excess cost cases, Office of Finance
will normally pursue the necessary col-
lection.) Any written demand must in-
struct the contractor to make payment
to the General Services Administration
and address it to the appropriate GSA
finance office. A copy of any written
demand must be provided to the appro-
priate GSA finance office for informa-
tion and followup.

(c) In appeals brought under the dis-
putes clause of the contract, when the
Board does not uphold the contracting
officer’s original decision and the
Board’s decision provides for payment
in favor of the contractor, the con-
tracting officer shall prepare a supple-
mental agreement with concurrence of
assigned counsel. The supplemental
agreement will ensure against further
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litigation of the same dispute. The con-
tracting officer shall forward the rec-
ommendation for payment to the ap-
propriate finance office with the origi-
nal of the supplemental agreement and
a copy of the Board’s decision.

(d) In appeals brought under the Con-
tract Disputes Act of 1978, when the
Board does not uphold the contracting
officer’s original decision and the
Board’s decision awards the contractor
an amount of money, and the AGC in-
forms the contracting officer that the

Government will not move for recon-
sideration of the Board’s decision or
appeal it to the United States Court of
Appeals for the Federal Circuit, the
contracting officer must complete the
Certificate of Finality attached to the
copy of the Board’s decision and return
it to the Board. The Board will forward
the Certificate of Finality, completed
by both parties, and a certified copy of
its decision to the United States Gen-
eral Accounting Office to be certified
for payment to the contractor.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 534—MAJOR SYSTEM
ACQUISITION

Sec.
534.002 Policy.
534.002–70 Directives.
534.002–71 Definitions.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26547, June 23, 1989, unless
otherwise noted.

534.002 Policy.

534.002–70 Directives.

Additional policies and procedures on
major systems acquisitions are con-
tained in the following:

(a) GSA Order, Major System Acqui-
sitions in the General Services Admin-
istration (ADM 5400.33).

(b) FIRMR 201–32.103, The Acquisition
of Major ADP Resource Systems.

(c) GSA Order, Major System Acqui-
sitions in the Automated Data and
Telecommunications Service (DTS
5400.1).

534.002–71 Definitions.

Major system acquisitions are those
that are:

(a) Directed at and critical to fulfill-
ing an agency mission;

(b) Estimated to entail the allocation
of $25 million or more life cycle cost in
current year dollars; or

(c) Determined by the Administrator
to warrant special management atten-
tion or to be of critical importance to
the agency or technologically ad-
vanced.

PART 535—RESEARCH AND DEVEL-
OPMENT CONTRACTING [RE-
SERVED]

PART 536—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 536.1—General

Sec.
536.101 Applicability.
536.102 Definitions.

Subpart 536.2—Special Aspects of
Contracting for Construction

536.201 Evaluation of contractor perform-
ance.

536.202 Specifications.
536.203 Government estimate of construc-

tion cost.
536.204 Disclosure of the magnitude of con-

struction projects.

Subpart 536.3—Special Aspects of Sealed
Bidding in Construction Contracting

536.303–70 Bids that include alternates.
536.303–71 Bids that include options.
536.303–72 Bids that include alternates and

options.
536.370 Exercise of options.

Subpart 536.5—Contract Clauses

536.570 Supplemental provisions and
clauses.

536.570–1 Definitions.
536.570–2 Authorities and limitations.
536.570–3 Specialist.
536.570–4 Basis of award—construction con-

tract.
536.570–5 Working hours.
536.570–6 Use of premises.
536.570–7 Measurements.
536.570–8 Specifications and drawings.
536.570–9 Shop drawings, coordination draw-

ings, and schedules.
536.570–10 Samples.
536.570–11 Heat.
536.570–12 Use of equipment by the Govern-

ment.
536.570–13 Subcontracts.
536.570–14 Furnishing information and

records.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26548, June 23, 1989, unless
otherwise noted.

Subpart 536.1—General

536.101 Applicability.
Other requirements of this regulation

are generally applicable to construc-
tion and architect-engineer contracts.
However, if a requirement in this part
is inconsistent with a requirement in
another part of this regulation, this
part takes precedence.

536.102 Definitions.
Construction activity means the orga-

nizational level of the agency that has
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authority and responsibility for the ar-
chitectural, engineering, and other
technical or administrative aspects of
design and construction.

Statutory cost limitations, as used in
this part, means the cost limits that
may be included in the agency’s statu-
tory authorization or annual appro-
priations act (by law).

Subpart 536.2—Special Aspects of
Contracting for Construction

536.201 Evaluation of contractor per-
formance.

(a) The construction activity shall
prepare a performance report for each
construction contract of $25,000 or
more, and each construction contract
where any element of performance was
unsatisfactory or outstanding.

(b) Each regional construction activ-
ity shall establish an evaluation report
file with procedures for maintaining al-
phabetically the evaluation reports, for
cross referencing all names under
which a contractor does business with
GSA, and for ensuring that fully quali-
fied personnel possessing the knowl-
edge of the contractor’s performance
prepare and review the evaluation re-
ports.

[58 FR 52445, Oct. 8, 1993]

536.202 Specifications.

Under the Resource Conservation and
Recovery Act of 1976, 42 U.S.C. 6962, the
Environmental Protection Agency has
promulgated rules in 40 CFR Parts 248
and 249, regarding the use of certain
waste by-products as generally accept-
able substitutes for energy-intensive
raw materials. The rules provide that
when certain construction material
containing energy intensive raw mate-
rial is required that the technical spec-
ification allows as an alternate, con-
struction material containing certain
waste byproducts. However, specifica-
tions should not be revised to allow the
use of the alternate material if it is
found that performance requirements
for the construction material would
not be met or that the use of the alter-
nate material would be unsatisfactory
for technical reasons.

536.203 Government estimate of con-
struction cost.

(a) A copy of the independent Gov-
ernment estimate must be sealed in an
envelope and submitted to the con-
tracting officer before the date and
time for bid opening or the date for re-
ceipt of proposals. (See paragraphs (b)
and (c) of this section.)

(b) If the procurement is by sealed
bidding, the sealed copy of the Govern-
ment estimate must be stored with the
bids received until bid opening. Before
releasing an amendment to a solicita-
tion that may affect the price, a re-
vised sealed Government estimate
must be stored with the bids until bid
opening. After the bids are read and re-
corded, the sealed Government esti-
mate will be opened and retained with
abstract of offers (See Optional Forms
1419 and 1419A). However, the Govern-
ment’s estimate must not be disclosed
until after award. Immediately after
award the Government estimate must
be recorded on the abstract of offers as
the Independent Government Estimate.

(c) If the procurement is by negotia-
tion, the sealed copy of the Govern-
ment estimate must be stored with the
proposals until the closing time for re-
ceipt of proposals. Cost figures in the
Government estimate may be disclosed
during negotiation, but only to the ex-
tent considered necessary for arriving
at a fair and reasonable price, provided
that the overall amount of the Govern-
ment estimate is not disclosed before
award. Before the release of a modifica-
tion to the solicitation which may af-
fect price, a revised Government esti-
mate must be prepared, sealed, and
stored, with the proposals until closing
time for proposals. After award, the
independent Government estimated
price may be revealed, upon request, to
those firms or individuals who submit-
ted proposals.

(d) The Government estimate must
be used to evaluate offers, as a guide in
conducting contract negotiations or
negotiations of contract modifications,
and as a tool for determining the rea-
sonableness of prices.

[58 FR 52445, Oct. 8, 1993]
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536.204 Disclosure of the magnitude of
construction projects.

The magnitude of construction
projects in excess of $10,000,000 should
be shown in increments of $10,000,000
(e.g. $20,000,000 to $30,000,000).

Subpart 536.3—Special Aspects of
Sealed Bidding in Construc-
tion Contracting

536.303–70 Bids that include alter-
nates.

(a) The base bid must include all fea-
tures that are essential to a sound and
adequate building design. However, if it
appears that funds available for a
project may be insufficient to include
all desired features in the base bid, the
contracting officer may issue a solici-
tation for a base bid and include one or
more alternates in the order of prior-
ity. Alternates may be used only when
they are clearly justified and should in-
volve substantial amounts of work in
relation to the base bid. Their use must
be limited and should involve only
‘‘add’’ alternates.

(b) The language used in soliciting
alternates must be approved in writing
by counsel.

(c) Before opening bids that include
alternates, the contracting officer shall
determine and record in the contract
file the amount of funds available for
the project. The amount recorded must
be announced at the beginning of the
bid opening and must be the control-
ling factor in determining the low bid-
der. This amount may be increased
later when determining the alternate
items to be awarded to the low bidder,
provided that the award amount of the
base bid plus the combination of alter-
nate items do not exceed the amount
offered by any other responsible bidder
whose bid conforms to the solicitation
for the base bid and the same combina-
tion of alternate items.

[58 FR 52445, Oct. 8, 1993]

536.303–71 Bids that include options.

(a) Subject to the limitations in
paragraph (c) of this section, the con-
tracting officer may include options in
contracts when it is in the Govern-
ment’s interest.

(b) The appropriate use of options
may include, but is not limited to, the
following:

(1) When additional work is antici-
pated but funds are not expected to be
available at the time of award, and it
would not be practicable to award a
separate contract or to permit an addi-
tional contractor to work on the same
site.

(2) When fixed building equipment,
e.g. elevators, escalators, etc., will be
installed under the construction con-
tract and it is advantageous to have
the installer of the equipment main-
tain and service the equipment during
the warranty period.

(c) The contracting officer shall not
employ options if:

(1) The prospective option represents
known firm requirements for which
funds are available unless competition
for the option quantity is impractica-
ble once the initial contract is award-
ed; or

(2) The contractor will incur undue
risks; e.g., the price or availability of
necessary materials or labor is not rea-
sonably foreseeable.

(d) Solicitations containing option
provisions must state the period within
which the options may be exercised.

(e) The solicitations must state
whether the basis of award is inclusive
or exclusive of the options. Before a so-
licitation that includes evaluated op-
tions is issued, the contracting officer
shall make a determination that there
is reasonable certainty that funds will
be made available to permit exercise of
the option.

(f) The language of all solicitation
provisions for options must be ap-
proved, in writing, by counsel.

[54 FR 26548, June 23, 1989, as amended at 58
FR 52445, Oct. 8, 1993]

536.303–72 Bids that include alternates
and options.

(a) Solicitations may include alter-
nates and options when the conditions
in 536.303–70, Bids that include alter-
nates, and 536.303–71, Bids that include
options, are satisfied. In such solicita-
tions, the low bidder for purposes of
award is the responsible bidder offering
the lowest aggregate price for the base
bid plus those alternates in the order of
priority listed in the solicitation that
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provide the most features of work
within the funds available at bid open-
ing, plus all options designated to be
evaluated.

(b) In the case of options associated
with alternates, the basis of award may
require the evaluation of such options
if the related alternate is selected.

(c) Before opening bids that include
alternates and options, the contracting
officer shall determine and record in
the contract file the amount of funds
available for the project (i.e., for the
base bid and alternate work). The
amount recorded must be announced at
the beginning of the bid opening. This
amount may be increased later when
determining the alternate items to be
awarded to the low bidder, provided
that the award amount of the base bid
and evaluated options plus such a com-
bination of alternate items does not ex-
ceed the amount offered by any other
responsible bidder whose bid conforms
to the solicitation for the base bid, the
evaluated options, and the same com-
bination of alternate items.

[54 FR 26548, June 23, 1989, as amended at 58
FR 52445, Oct. 8, 1993]

536.370 Exercise of options.
(a) When exercising an option, the

contracting officer shall notify the
contractor, in writing, within the time
period specified in the contract.

(b) The contracting officer may exer-
cise options only after determining
that:

(1) Funds are available;
(2) The requirement covered by the

option fulfills an existing Government
need; and

(3) The exercise of the option is the
most advantageous method of fulfilling
the Government’s need, price and other
factors considered.

(c) Before exercising an option, the
contracting officer shall determine
that such action is in accordance with
the terms of the option and the re-
quirements of this section. The written
determination must be included in the
contract file.

(d) The contract modification or
other written document which notifies
the contractor of the exercise of the
option must cite the option clause as
authority. In addition, when exercising
an unpriced and/or unevaluated option

cite the statutory authority permit-
ting the use of other than full and open
competition (see FAR 6.302 and 517.207).

Subpart 536.5—Contract Clauses

536.570 Supplemental provisions and
clauses.

536.570–1 Definitions.

The contracting officer shall insert
the clause at 552.236–70, Definitions, in
solicitations and contracts when con-
struction, dismantling, demolition, or
removal of improvements is con-
templated.

536.570–2 Authorities and limitations.

The contracting officer shall insert
the clause at 552.236–71, Authorities and
Limitations, in solicitations and con-
tracts when construction, dismantling,
demolition, or removal of improve-
ments is contemplated and the con-
tract amount is expected to exceed the
simplified acquisition threshold.

[54 FR 26548, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

536.570–3 Specialist.

The contracting officer shall insert
the clause at 552.236–72, Specialist, in
construction contracts when the tech-
nical sections of the contract require
unusual experience or specialized fa-
cilities for adequate contract perform-
ance.

536.570–4 Basis of award—construc-
tion contract.

The contracting officer shall insert a
provision substantially the same as the
provisions at 552.236–73, Basis of
Award—Construction Contract, in so-
licitations for fixed price construction
contracts except when:

(a) The solicitation requires the sub-
mission of a lump sum bid only;

(b) The solicitation is for an indefi-
nite quantity contract; or

(c) The contract amount is not ex-
pected to exceed the simplified acquisi-
tion threshold.

If the solicitation requests the submis-
sion of a base bid and unit prices, the
contracting officer shall use the basic
provision. If the solicitation requests
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the submission of a base bid and op-
tions the contracting officer shall use
the provision with its Alternate I. If
the solicitation requests the submis-
sion of a base bid and alternates, the
contracting officer shall use the provi-
sion with its Alternate II. If the solici-
tation requests the submission of a
base bid, alternates, and options, the
contracting officer shall use the provi-
sion with its Alternate III.

[54 FR 26548, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

536.570–5 Working hours.
The contracting officer shall insert

the clause at 552.236–74, Working Hours,
in solicitations and contracts when
construction, dismantling, demolition,
or removal of improvements is con-
templated and the contract amount is
expected to exceed the simplified ac-
quisition threshold.

[54 FR 26548, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

536.570–6 Use of premises.
The contracting officer shall insert

the clause at 552.236–75, Use of Prem-
ises, in solicitations and contracts
when construction, dismantling, demo-
lition, or removal of improvements is
contemplated.

536.570–7 Measurements.
The contracting officer shall insert

the clause at 552.236–76, Measurements,
in solicitations and contracts when
construction, dismantling, demolition,
or removal of improvements is con-
templated.

536.570–8 Specifications and drawings.
The contracting officer shall insert

the clause at 552.236–77, Specifications
and Drawings, in contracts when con-
struction, dismantling, demolition, or
removal of improvements is con-
templated and the contract is expected
to exceed the simplified acquisition
threshold.

[54 FR 26548, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

536.570–9 Shop drawings, coordination
drawings, and schedules.

The contracting officer shall insert
the clause at 552.236–78, Shop Drawings,

Coordination Drawings, and Schedules,
in contracts when construction is con-
templated and the contract is expected
to exceed the simplified acquisition
threshold.

[54 FR 26548, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

536.570–10 Samples.

The contracting officer shall insert
the clause at 552.236–79, Samples, in
construction contracts when the tech-
nical sections of the contract require
the submission and approval of sam-
ples.

536.570–11 Heat.

The contracting officer shall insert
the clause at 552.236–80, Heat, in con-
tracts, as appropriate, when construc-
tion, dismantling, demolition, or re-
moval of improvements is con-
templated.

536.570–12 Use of equipment by the
Government.

The contracting officer shall insert
the clause at 552.236–81, Use of Equip-
ment by the Government, in contracts
requiring heating and air-conditioning
of existing buildings when it may be
necessary for the Government to oper-
ate all or part of the equipment before
final acceptance of the contract.

536.570–13 Subcontracts.

The contracting officer shall insert
the clause at 552.236–82, Subcontracts,
in solicitations and contracts for con-
struction when the contract is ex-
pected to exceed the simplified acquisi-
tion threshold.

[54 FR 26548, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

536.570–14 Furnishing information
and records.

The contracting officer shall insert
the clause at 552.236–83, Furnishing In-
formation and Records, in solicitations
and contracts when construction, dis-
mantling, demolition or removal of im-
provements is contemplated and the
contract amount is expected to exceed
the simplified acquisition threshold.

[54 FR 26548, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]
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PART 537—SERVICE CONTRACTING

Subpart 537.1—Service Contracts—
General

Sec.
537.101 Definitions.
537.106 Funding and term of service con-

tracts.
537.110 Solicitation provisions and contract

clauses.

Subpart 537.2—Advisory and Assistance
Service

537.205 Management controls.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26551, June 23, 1989, unless
otherwise noted.

Subpart 537.1—Service
Contracts—General

537.101 Definitions.
Building service contract means a con-

tract for services relating to the oper-
ation and maintenance of a building,
e.g., janitorial; window washing; snow
removal; trash removal; lawn and
grounds care; inspection, maintenance
and repair of fixed equipment (ele-
vators, air-conditioning, and heater
systems, etc.) and protection or guard
service.

537.106 Funding and term of service
contracts.

The Federal Property and Adminis-
trative Services Act of 1949, as amend-
ed (41 U.S.C. 260), authorizes GSA to
enter into contracts for periods not to
exceed three years for the operation,
maintenance, and repair of fixed build-
ing equipment in Federally owned
buildings (40 U.S.C. 490(a)(14)) and con-
tracts for periods not exceeding ten
years for utility services (40 U.S.C.
481(a)(3)). Contracts for these services
may be awarded for the performance
periods indicated without an ‘‘Avail-
ability of Funds’’ clause.

537.110 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert the provision at 552.237–70, Quali-
fications of Offerors, in solicitations
and contracts for building services
when the contract amount is expected

to exceed the small purchase limita-
tion.

(b) The contracting officer shall in-
sert the clause at 552.237–71, Qualifica-
tions of Employees, in solicitations and
contracts for building services when
the amount is expected to exceed the
small purchase limitation. Supple-
mental clauses may be used with the
clause at 552.237–71 to outline specific
requirements regarding employees who
will perform work on contracts.

(c) The contracting officer shall in-
sert the certification at 552.237–72, Cer-
tification Regarding ‘‘Quasi-Military
Armed Forces,’’ in solicitations and
contracts for guard service.

Subpart 537.2—Advisory and
Assistance Service

537.205 Management controls.
All requests for advisory and assist-

ance services must be processed in ac-
cordance with the requirements of GSA
Order, Procurement of Consulting
Services (ADM 2800.12D).

PART 538—FSS SCHEDULE
CONTRACTING

Subpart 538.2—Establishing and
Administering Schedules

Sec.
538.203 Solicitation preparation.
538.203–71 Solicitation provisions and con-

tract clauses.
538.270 Evaluation of multiple award sched-

ule offers.
538.271 MAS contract awards.
538.272 MAS price reductions.

AUTHORITY: 40 U.S.C. 486(c).

Subpart 538.2—Establishing and
Administering Schedules

538.203 Solicitation preparation.

538.203–71 Solicitation provisions and
contract clauses.

(a) The Contracting Officer shall in-
sert the clause at 552.238–72, Contrac-
tor’s Report of Sales, in solicitations
issued and contracts awarded under
GSA’s schedule program.

(b) The contracting officer shall in-
sert the clause at 552.238–70, Identifica-
tion of Electronic Office Equipment
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Providing Accessibility for the Handi-
capped, in solicitations and contracts
awarded under the multiple award
schedule program when the solicitation
includes electronic office equipment.

(c) The contracting officer shall in-
sert the clause at 552.238–74, Submis-
sion and Distribution of Authorized
GSA Schedule Pricelists, in solicita-
tions and contracts awarded under the
multiple award schedule program.
When GSA is not prepared to accept
electronic submissions for a particular
schedule, the contracting officer is au-
thorized to modify the clause by delet-
ing subparagraph (c)(1)(ii) and (c)(3)
and modifying subparagraph (c)(1) to
eliminate ‘‘(i)’’ and the word ‘‘and’’ at
the end of subparagraph (i).

(d) The contracting officer shall in-
sert the clause at 552.238–75, Identifica-
tion of Energy-Efficient Office Equip-
ment and Supplies Containing Recov-
ered Materials or Other Environmental
Attributes, in solicitations and con-
tracts awarded for supplies under the
multiple award schedule program.

(e) Contracting officers shall insert
the clause at 552.238–76, Price Reduc-
tions, in all MAS solicitations and con-
tracts.

(f) Contracting officers in the Federal
Supply Service (FSS) shall insert the
clause at 552.238–77, Industrial Funding
Fee, in solicitations and contracts
awarded under the single award sched-
ule and multiple award schedule pro-
grams.

[56 FR 29443, June 27, 1991, as amended at 58
FR 54524, Oct. 22, 1993; 59 FR 3657, Jan. 26,
1994; 59 FR 52451, Oct. 18, 1994; 59 FR 63260,
Dec. 8, 1994; 60 FR 19361, Apr. 18, 1995; 63 FR
19194, Apr. 17, 1998]

538.270 Evaluation of multiple award
schedule offers.

(a) The Government will seek to ob-
tain the offeror’s best price (the best
price given to the most favored cus-
tomer). However, the Government rec-
ognizes that the terms and conditions
of commercial sales vary and that
there may be legitimate reasons why
the best price is not achieved.

(b) The contracting officer will estab-
lish negotiation objectives based on a
review of relevant data and determine
price reasonableness.

(c) When establishing negotiation ob-
jectives and determining price reason-
ableness, contracting officers will com-
pare the terms and conditions of the
MAS solicitation with the terms and
conditions of agreements with the
offeror’s commercial customers. The
contracting officer will consider the
following factors when determining the
Government’s price negotiation objec-
tives:

(1) Aggregate volume of anticipated
purchases;

(2) The purchase of a minimum quan-
tity or a pattern of historic purchases;

(3) Prices taking into consideration
any combination of discounts and con-
cessions offered to commercial cus-
tomers;

(4) Length of the contract period;
(5) Warranties, training and/or main-

tenance included in the purchase price
or provided at additional cost to the
product prices;

(6) Ordering and delivery practices;
and

(7) Any other relevant information
including differences between the MAS
solicitation and commercial terms and
conditions that may warrant differen-
tials between the offer and the best
prices offered to the most favored com-
mercial customer(s). For example, if it
is more expensive for an offeror to sell
to the Government than to the cus-
tomer who receives the offeror’s best
price or if the customer (e.g., dealer,
distributor, OEM, other reseller) who
receives the best price performs certain
value-added functions for the offeror
that the Government does not perform,
then some reduction in the discount
given to the Government may be ap-
propriate. In cases where the best price
is not offered to the Government, the
contracting officer should ask the of-
feror to identify and explain the reason
for any differences. Offerors shall not
be required to provide detailed cost
breakdowns.

(c) The contracting officer may
award a contract containing pricing
which is less favorable than the best
price the offeror extends to any com-
mercial customer for similar pur-
chases, when the contracting officer
makes a determination that:

(1) The prices offered to the Govern-
ment are fair and reasonable even
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though comparable discounts were not
negotiated, and

(2) Award of a contract is otherwise
in the best interest of the Government.

[62 FR 44523, Aug. 21, 1997]

538.271 MAS contract awards.
(a) MAS awards will be for commer-

cial items as defined in FAR 2.101. Con-
tracts will be negotiated as a discount
from established catalog prices.

(b) Before awarding any MAS con-
tract, the contracting officer will de-
termine whether offered prices are fair
and reasonable in accordance with FAR
subparts 15.8 and 15.9 and 48 CFR
538.270.

[61 FR 6169, Feb. 16, 1996, as amended at 62
FR 44524, Aug. 21, 1997]

538.272 MAS price reductions.
(a) Prior to the award of a MAS con-

tract, the contracting officer and the
offeror shall reach an agreement as to
the customer (or category of cus-
tomers), price lists, and discounts
which will serve as the basis of con-
tract award. The award document shall
expressly state the price/discount rela-
tionship between the Government and
the identified commercial customer
which is the basis of contract award.
The Price Reductions clause is in-
tended to maintain this price/discount
relationship (and/or term and condition
relationship) between the Government
and the offeror’s customer or category

of customers upon which the MAS con-
tract was predicated for the contract
period.

(b) During the term of the contract,
any changes in discount/pricing prac-
tices by the contractor which result or
will result in a less advantageous rela-
tionship between the Government and
the customer or category of customers
upon which the MAS contract discount/
price was predicated, shall result in a
price reduction to the Government to
the extent necessary to reflect the
original relationship.

[59 FR 52451, Oct. 18, 1994]

PART 539—MANAGEMENT, ACQUI-
SITION, AND USE OF INFORMA-
TION RESOURCES [RESERVED]

PART 540 [RESERVED]

PART 541—ACQUISITION OF UTILITY
SERVICES

AUTHORITY: 40 U.S.C. 486(c).

Subpart 541.4—Administration

541.401 Monthly and annual review.
Unless other procedures are estab-

lished, the contracting officer shall
perform or cause to be performed the
reviews required by FAR 41.401.

[60 FR 54956, Oct. 27, 1995]
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PART 542—CONTRACT
ADMINISTRATION

Subpart 542.2—Assignment of Contract
Administration

Sec.
542.200–70 Policy.
542.201 Definitions.
542.202 Assignment of contract administra-

tion.

Subpart 542.3—Contract Administration
Office Functions

542.302 Contract administration functions.

Subpart 542.4—Correspondence and Visits

542.470 Implementation.

Subpart 542.7—Indirect Cost Rates

542.703 Policy.

Subpart 542.11—Production Surveillance
and Reporting

542.1107 Contract clause.

Subpart 542.12—Novation and Change-of-
Name Agreements

542.1203 Processing agreements.

Subpart 542.70—Bankruptcy, Insolvency or
Dissolution of a Business

542.7001 General.
542.7002 Procedures.

Subpart 542.71—Audit of Contractor’s
Records

542.7101 General.
542.7102 Purpose of audit.
542.7103 Types of contracts subject to audit.
542.7104 Additional internal controls.
542.7105 Releasing or withholding of audit

reports.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26551, June 23, 1989, unless
otherwise noted.

Subpart 542.2—Assignment of
Contract Administration

542.200–70 Policy.
(a) Contracting directors shall estab-

lish procedures that will ensure that
contract administration activities are

performed by qualified personnel and
in an effective manner.

(b) Contract administration may be
performed by the contracting officer
who awarded the contract or by an ad-
ministrative contracting officer (ACO)
within the contracting office. As an al-
ternative, management may establish
a separate contract administration of-
fice (CAO) consistent with the nature
and complexities of the contracts, the
need to perform contract administra-
tion at or near the contractor’s facility
or the place of performance, and the
availability of resources.

(c) The contracting officer may des-
ignate one or more representatives to
perform specified functions such as
quality assurance, production, price
analysis, finance and various engineer-
ing and technical specialities. These
representatives may not enter into or
modify a contract or otherwise perform
functions reserved for a contracting of-
ficer except to the limited extent per-
mitted for construction contracts. (See
542.201.2(d).) Designations of ACOs and
contracting officers representatives
must be in writing and communicated
to the contractor.

542.201 Definitions.

Assignment of contract administration
means that process whereby identified
functions, duties, or responsibilities re-
lated to the administration of con-
tracts are assigned to a CAO or an ACO
within a contracting office.

Contract administration means the
performance of actions after contract
award that the Government takes to
obtain compliance with contract re-
quirements, including timely delivery
of supplies or services, acceptance,
payment, and closing of the contract.
These actions include technical, finan-
cial, audit, legal, administrative, and
managerial services in support of the
contracting officer. It may include ad-
ditional tasks requested or needed by
the contracting activity including sup-
port in the pre-award phase of con-
tracting.

Contracting Officer’s Representative
(COR), Contracting Officer’s Technical
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Representative (COTR), or Contract Ad-
ministrator means an individual des-
ignated and authorized in writing by
the contracting officer to perform spe-
cific limited contract administration
activities.

Procuring Contracting Officer (PCO)
means, a contracting officer (see FAR
Subpart 2.1). This regulation uses the
term to differentiate between procur-
ing and administrative responsibilities
when contract administration author-
ity has been delegated to an ACO with-
in a contracting office or a CAO.

542.202 Assignment of contract admin-
istration.

(a) The contracting officer may dele-
gate to an ACO functions not listed in
FAR 42.302 and 542.302(b) provided that:

(1) The requirements of FAR 42.202(c)
are met and,

(2) The Associate Administrator for
Acquisition Policy approves the addi-
tional delegation. Requests for addi-
tional delegations must be submitted
through the appropriate Central Office
Service Commissioner or Assistant Ad-
ministrator of the appropriate service
or staff office to the Office of Acquisi-
tion Policy. If a service/office is provid-
ing contracting support for another
service/office the request shall be sent
to the Commissioner/Assistant Admin-
istrator of the contracting service/of-
fice. That official shall coordinate as
necessary with the affected service/of-
fice.

(b) In addition to the requirements of
FAR 42.202(d), the contracting officer
shall provide or make available a com-
plete copy of the contract file to the
ACO.

Subpart 542.3—Contract
Administration Office Functions

542.302 Contract Administration func-
tions.

(a) Normal contract administration
functions identified at FAR 42.302(a)
are to be performed, to the extent they
apply, either by the contracting office
or an office specifically established to
perform contract administration func-
tions.

(b) The ACO or CAO shall perform
the additional functions listed below

only when and to the extent specifi-
cally authorized by the contracting of-
ficer.

(1) Negotiate and issue priced or un-
priced orders under indefinite delivery
type contracts and basic ordering
agreements.

(2) Issue change orders to modify the
method of shipment, the packing re-
quirements, the place where supplies
are to be delivered, or the specifica-
tions after coordinating with the PCO
(only applies to ACO’s in FSS).

(3) Accept/reject requests for accept-
ance of nonconforming supplies after
coordinating with the PCO if other
than a minor nonconformance is in-
volved (only applies to ACO’s in the
Federal Supply Service (FSS)).

(4) Negotiate price adjustments and
execute supplemental agreements re-
sulting from acceptances in (b)(3) of
this section.

(5) Issue cure or show cause notices
under FAR 49.402–3(b) after coordinat-
ing with the PCO (only applies to
ACO’s in FSS).

(6) Terminate individual purchase/de-
livery orders after coordinating with
the PCO.

(7) Terminate the contract for de-
fault after coordinating with the PCO
(only applies to ACO’s in FSS).

(8) Assess liquidated damages.
(c) Functions peculiar to specific pro-

grams may be delegated when approved
by the Associate Administrator for Ac-
quisition Policy. Requests to delegate
contract administration functions not
found in FAR 42.302 and 542.302(b) must
be submitted to the Office of Acquisi-
tion Policy by the head of the affected
Central Office service for approval.

[54 FR 26551, June 23, 1989, as amended at 58
FR 52445, Oct. 8, 1993]

Subpart 542.4—Correspondence
and Visits

542.470 Implementation.

HCA’s issuing implementing guide-
lines or procedures must obtain the
concurrence of the Associate Adminis-
trator for Acquisition Policy.
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Subpart 542.7—Indirect Cost Rates
542.703 Policy.

The contracting directors may waive
the certification requirement under
FAR 42.703–2.

[60 FR 54957, Oct. 27, 1995]

Subpart 542.11—Production
Surveillance and Reporting

542.1107 Contract clause.
The contracting officer shall insert

the clause at 552.242–70, Status Report
of Orders and Shipments, in solicita-
tions and indefinite quantity and re-
quirements contracts for stock or spe-
cial order program items. The clause
may also be used in indefinite delivery
definite quantity contracts for stock or
special order program items when close
monitoring is necessary because nu-
merous shipments are involved.

Subpart 542.12—Novation and
Change-of-Name Agreements

542.1203 Processing agreements.
In determining whether it is in the

Government’s interest to recognize a
successor in interest under FAR sub-
part 42.12, the contracting officer shall
consider, in addition to information
provided by affected contracting and
contract administration offices, infor-
mation provided by the agency small
business technical advisor where the
contract was awarded to a small busi-
ness under a small business set-aside
and the third-party successor is a large
business. Under the following condi-
tions the contracting officer should
refuse to recognize the successor and
nonconcur in the transfer of the con-
tract(s):

(a) There is adequate reason to be-
lieve that the transaction is intended
to circumvent the requirements and
objectives of the small business pro-
gram; or

(b) The contract involved is a mul-
tiple award schedule (MAS) contract
and other MAS small business con-
tracts exist for the same special item
number(s). If the MAS contract in-
volves both set-aside and non-set-aside
special item numbers, the contracting
officer shall cancel that part of the

contract related to the set-aside items,
and process the novation request for
the non-set-aside items under FAR
Subpart 42.12.

Subpart 542.70—Bankruptcy, In-
solvency or Dissolution of a
Business

542.7001 General.
Prompt action is vital when a con-

tractor becomes insolvent or files
under any of the laws relating to bank-
ruptcy, insolvency, and dissolution of
businesses (11 U.S.C. 101 et. seq.) to as-
sure that the Government’s rights are
protected. Terminated and current con-
tracts with the contractor must be
considered in any action contemplated.
Contracting officers may be advised of
such difficulties by the quality assur-
ance specialist (QAS), contracting offi-
cer’s representatives (COR), the Office
of Finance, the Office of Inspector Gen-
eral, or other means, e.g., newspaper
items, Dun and Bradstreet, an industry
association, other contractors, other
Federal agencies, or financial institu-
tions. The contracting officer shall ver-
ify the accuracy of the information re-
ceived and follow the procedures in
542.7002.

542.7002 Procedures.
(a) When a contractor is experiencing

financial difficulties the contracting
officer shall:

(1) Determine whether the contractor
is delivering supplies and/or performing
the services within the timeframes
specified in the contract and whether
the contractor is making satisfactory
progress toward future deliveries or
performance. Obtain, if needed, the rec-
ommendations of the QAS or COR.

(2) If the contractor has failed with-
out excuse to deliver or perform under
the contract or has failed to make
progress so as to endanger perform-
ance, consider terminating the con-
tract for default.

(3) If contract termination is not con-
sidered necessary, continue to monitor
contract(s) by requesting that the QAS
or COR visit the contractor’s plant or
the work site more often than usual to
ascertain that progress is being made.

(4) If a small business contractor is
involved, notify the regional Small
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Business Administration (SBA) office
and the agency Small Business Tech-
nical Advisor.

(5) If the contract has a performance
bond and/or payment bond, the bonding
company should be notified if the cir-
cumstances of the particular case dic-
tate such notification.

(b) When a contractor has filed for
bankruptcy, the contracting officer
shall:

(1) Notify the contracting director,
assigned counsel, the Office of Finance
and other interested parties.

(2) Determine whether the contractor
is performing in accordance with the
terms of the contract and/or is making
satisfactory progress towards comple-
tion of the contract. If the contractor
has failed without excuse to deliver or
perform under the contract or failed to
make progress so as to endanger per-
formance, consider terminating the
contract for default. Termination must
not be effected without concurrence of
assigned counsel, who will coordinate
with the assigned Assistant United
States Attorney.

(3) Determine the status of and pro-
vide for the protection and disposition
of Government-owned property, if ap-
plicable.

(4) If special safeguards for Govern-
ment property are needed, determine
the names, addresses, and phone num-
bers of the local Government officials
concerned in the bankruptcy proceed-
ings, e.g., sheriff, marshal, or the Re-
ceiver or Trustee in bankruptcy, if as-
signed.

(5) Transmit immediately all rel-
evant communications to assigned
counsel; e.g., notice of bankruptcy, no-
tice of meeting of creditors, plan of ar-
rangement, status of such plan, claims
bar date and address of the Bankruptcy
Court where proceedings were filed. As-
signed counsel shall immediately
transmit a copy of the notice of bank-
ruptcy to the appropriate office in the
Office of General Counsel (i.e., LG, LP,
or LR) or to the assigned Assistant
United States Attorney.

(6) Prepare, in consultation with as-
signed counsel, the preliminary, con-
tingent and, after reprocurement (if
any), final proof of claim. Such proofs
of claim will be forwarded by the as-
signed counsel to the appropriate office

in the Office of General Counsel (i.e.,
LG, LP, or LR) or to the assigned As-
sistant United States Attorney.

(7) Consult with assigned counsel re-
garding possible setoffs of Government
claims from retained and unpaid con-
tractor earnings.

(8) Advise the Inspector General
whenever there is reason to believe
that the contractor may have fraudu-
lently transferred assets before filing
for bankruptcy. Also advise the Inspec-
tor General in any case where the con-
tracting officer is aware of an ongoing
audit or investigation of the contrac-
tor.

(c) Upon receipt of information that
a contractor intends to dissolve a busi-
ness or to cease operations for what-
ever reason, e.g., because of retire-
ment, fire sale of business (without
public notice), etc., the contracting of-
ficer shall verify the accuracy of the
information. If the information is ac-
curate, the contracting officer shall re-
quest the QAS or COR to verify status
of contract(s) and notify other directly
interested parties. However, the QAS
or COR should not be requested to
make special contract administration
visits unless all other efforts to obtain
the necessary information have failed.
If a claim against the contractor is ei-
ther pending or outstanding, the con-
tracting officer should notify assigned
counsel and simultaneously obtain in-
formation that would aid in finalizing
the amount of claim(s).

Subpart 542.71—Audit of
Contractor’s Record

542.7101 General.
The Assistant Inspector General—

Auditing and the Field Audit Offices
audit contractors’ records when re-
quired by law, regulation, or sound
business judgment. These audits in-
clude periodic or special request audits
of contractors determined to be nec-
essary because of such matters as the
financial condition, integrity, and reli-
ability of the contractor and prior
audit experience, adequacy of the ac-
counting system, and the amount of
unaudited claims. So that the Govern-
ment can benefit to the maximum ex-
tent from these audits, a coordinated
and cooperative effort must be made by
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contracting officers, technical special-
ists, and finance and audit personnel.

542.7102 Purpose of audit.
Audits are conducted to advise and

make recommendations to the con-
tracting officer concerning:

(a) Propriety of amounts paid, or to
be paid, by GSA to contractors when
such amounts are based on a cost or
time determination or on variable fea-
tures related to the results of contrac-
tors’ operations;

(b) Adequacy of measures taken by
contractors regarding the use and safe-
guarding of Government assets under
their custody or control;

(c) Compliance by contractors with
contractual provisions such as progress
payments, advance payments, guaran-
teed loans, cash return provisions, and
price adjustments; and

(d) Reasonableness of contractor’s
termination settlement proposals.

542.7103 Types of contracts subject to
audit.

(a) The following types of contracts,
(excluding small purchases) include ei-
ther the Audit-Negotiation clause pre-
scribed in FAR 15.106–2 or the Exam-
ination of Records by GSA clause at
552.215–70 and are subject to audit.

(1) Cost-reimbursement type con-
tracts;

(2) Contracts involving the use or dis-
position of Government-furnished prop-
erty;

(3) Contracts that provide for ad-
vance payments, progress payments
based on costs, or guaranteed loans;

(4) Contracts containing a price war-
ranty or price reduction clause;

(5) Contracts or leases involving in-
come to the Government when the in-
come is based on operations that are
under the control of the contractor or
lessee;

(6) Fixed-price contracts or leases
with economic price adjustment, with
incentives and with price redetermina-
tion;

(7) Requirements and indefinite quan-
tity (call-type) contracts;

(8) Time-and-material, labor-hour,
and letter contracts; and

(9) Leases when the rental is subject
to adjustment based on negotiated op-
erating cost escalation.

(b) A copy of each contract or modi-
fication of the types described in para-
graph (a) of this section must be fur-
nished to the Assistant Inspector Gen-
eral for Auditing (JA), General Serv-
ices Administration, Washington, DC
20405, or to the Field Audit Office, as
appropriate, simultaneously with dis-
tribution of other copies of the con-
tract.

542.7104 Additional internal controls.

As a supplement to the contractual
right to audit contractor records in
cost-reimbursement type, time and
materials, labor-hour, requirements
and indefinite quantity (call-type) con-
tracts, the contracting officer (with
the assistance of the Assistant Inspec-
tor General—Auditing or the Field
Audit Office) shall establish internal
controls or procedures prior to the per-
formance of those contracts with re-
spect to any flexible or variable fea-
tures. For example, if a time and mate-
rials or labor-hour contract is per-
formed (on a Government facility or
elsewhere) subject to observation or
overall supervision by Government per-
sonnel approval of time records may be
provided for as incidental to the Gov-
ernment supervision. Any reasonable
and reliable method or procedure may
be established to account for such mat-
ters as the time spent on the job and
materials or supplies received which
will assist the contract auditor and the
contracting officer to determine the
correctness of the charges to the con-
tract.

542.7105 Releasing or withholding of
audit reports.

The Freedom of Information Act gen-
erally requires the disclosure of Gov-
ernment records subject to certain ex-
ceptions. It may be to the benefit or
detriment of the Government to re-
lease contract audit reports or portions
of them depending upon the cir-
cumstances. However, because of the
complexity of the matter, contracting
officers shall consult with both the As-
sistant Inspector General-Auditing and
the Office of General Counsel, before
releasing or withholding such informa-
tion.
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PART 543—CONTRACT
MODIFICATION

Subpart 543.1—General

Sec.
543.102 Policy.
543.170 Changes in designated subcontrac-

tors, inspection and/or production points.

Subpart 543.2—Change Orders

543.202 Authority to issue change orders.
543.205 Contract clauses.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26554, June 23, 1989, unless
otherwise noted.

Subpart 543.1—General

543.102 Policy.
A modification for work outside the

scope of a contract must be treated as
a new procurement. Such modifications
must be justified and approved under
FAR Subpart 6.3, synopsized under
FAR Subpart 5.2 and Subpart 505.2, and
effected through a supplemental agree-
ment.

543.170 Changes in designated sub-
contractors, inspection and/or pro-
duction points.

(a) The contracting officer shall not
execute a contract modification that
authorizes a change in a designated
subcontractor or any designated in-
spection or production point, without
considering the impact of the change
on the contractor’s ability to fulfill the
terms and conditions of the contract.
When considering the impact, the con-
tracting officer should consider the
same factors that would be considered
in evaluating whether a contractor is
responsible. (See FAR Subpart 9.1 and
Subpart 509.1.)

(b) If the contracting officer approves
a change of subcontractor, inspection
point, or production point, the con-
tracting officer shall issue a contract
modification specifying the nature of
the change and the effective date.
Where feasible, the modification should
provide that delivery orders placed be-
fore the effective date will remain in
effect as written. In determining the
effective date, contracting officers
should take into consideration the

time necessary for offices concerned to
take required actions.

Subpart 543.2—Change Orders

543.202 Authority to issue change or-
ders.

(a) A contracting officer’s representa-
tive (COR) for a construction contract
that has been issued a warrant under
501.603–70, may be authorized to issue
change orders. (See 542.302.) Such
change order authority may be exer-
cised on a contract-by-contract basis
by the contracting officer’s written au-
thorization. The contracting officer
may further limit the authorization,
e.g., to lower dollar amounts, to emer-
gency situations, etc. In addition, the
contracting officer’s written authoriza-
tion must instruct the COR to avoid
personally performing all of the follow-
ing tasks for a single change order: (1)
Determining the need for change, (2)
Preparing the Government’s cost esti-
mate, (3) Conducting negotiations, (4)
Issuing the change order and (5) In-
specting the work. The contracting of-
ficer shall further instruct the COR to
submit change orders to a designated
official for review before issuance (for
price-to-be-determined-later change or-
ders before definitization) whenever all
of these activities are personally per-
formed. The contracting officer may
personally review change orders or
may designate the COR’s immediate
supervisor or a higher-level official
within the organization to review
change orders. To the maximum extent
possible, the same individual should re-
view change orders issued under a par-
ticular contract.

(b) Change orders should be issued
after coordination as appropriate, with
counsel, quality control, finance, audit
or other technical personnel.

[58 FR 52445, Oct. 8, 1993]

543.205 Contract clauses.
(a) The contracting officer shall in-

sert the clause at 552.243–70, Pricing of
Adjustments, in solicitations and con-
tracts when the contract amount is ex-
pected to exceed the simplified acquisi-
tion threshold and a contract other
than a cost type contract is con-
templated.
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(b) The contracting officer shall in-
sert the clause at 552.243–71, Equitable
Adjustments, in solicitations and con-
tracts for (1) dismantling, demolishing,
or removing improvements; or (2) con-
struction, when the contract amount is
expected to exceed the simplified ac-
quisition threshold and a fixed-price
contract is contemplated.

(c) The contracting officer shall in-
sert the clause at 48 CFR 552.243–72,
Modifications (Multiple Award Sched-
ule), in solicitations and multiple
award schedule contracts.

[54 FR 26554, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995; 61 FR 6169, Feb. 16,
1996; 62 FR 44524, Aug. 21, 1997]

PART 544—SUBCONTRACTING
POLICIES AND PROCEDURES
[RESERVED]

PART 545—GOVERNMENT
PROPERTY

Subpart 545.3—Providing Govern-
ment Property to Contractors

545.302–1 Policy.

The head of the contracting activity
(HCA) may issue determinations and
findings under FAR 45.302–1(a)(4).

(40 U.S.C. 486(c))

[55 FR 8954, Mar. 9, 1990]

PART 546—QUALITY ASSURANCE

Subpart 546.3—Contract Clauses

Sec.
546.302 Fixed-price supply contracts.
546.302–70 Source inspection by Quality Ap-

proved Manufacturer.
546.302–71 Source inspection.
546.312 Construction contracts.

Subpart 546.4—Government Contract
Quality Assurance

546.400 Scope of subpart.
546.402 Government contract quality assur-

ance at source.
546.403 Government contract quality assur-

ance at destination.
546.470 Testing.
546.470–1 Acceptance testing.
546.470–2 Certification testing.

Subpart 546.7—Warranties

546.704 Authority for use of warranties.
546.705 Limitations.
546.708 Warranties of data.
546.709 Warranties of commercial items.
546.710 Contract Clauses.

AUTHORITY: 40 U.S.C. 486(c)

SOURCE: 54 FR 26555, June 23, 1989, unless
otherwise noted.

Subpart 546.3—Contract Clauses

546.302 Fixed-price supply contracts.

546.302–70 Source inspection by Qual-
ity Approved Manufacturer.

Contracting officers in the Federal
Supply Service shall insert the clause
at 552.246–70, Source Inspection by
Quality Approved Manufacturer, in so-
licitations and contracts that provide
for source inspection, except multiple
award schedules contracts, motor vehi-
cle contracts, and contracts awarded
by the Special Programs Division of
the Office of Scientific Equipment
Commodity Center, unless the con-
tracting officer, in conjunction with
the Central Office Quality Assurance
Division (FQA), decides inspection by
Government personnel is necessary.
Contracting officers may authorize the
use of manufacturing plants or other
facilities located outside the United
States (including Puerto Rico and the
Virgin Islands) to perform inspection
and testing under paragraph (a)(1) of
the clause when:

(a) Inspection services are available
from another Federal agency on the
basis of its primary inspection respon-
sibility in a geographic area;

(b) An inspection interchange agree-
ment exists with another agency con-
cerning inspection at a contractor’s
plant;

(c) Procurement is being made for
AID and specifies the area of source; or

(d) Other considerations will ensure
more economical and effective inspec-
tion consistent with the Government’s
interest.

Such authorization must be fully co-
ordinated with FQA and documented in
the file.
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546.302–71 Source inspection.

The contracting officer shall insert
the clause at 552.246–72, Source Inspec-
tion, in solicitations and contracts
when it is determined that inspection
is to be performed at the source by
Government personnel.

546.312 Construction contracts.

The contracting officer shall insert
the clause at 552.246–71, Final Inspec-
tion and Tests, in solicitations and
contracts for construction that include
the Inspection of Construction clause
at FAR 52.246–12.

Subpart 546.4–Government
Contract Quality Assurance

546.400 Scope of subpart.

This subpart prescribes policies and
procedures for use by the Federal Sup-
ply Service. Use by other GSA activi-
ties is optional.

546.402 Government contract quality
assurance at source.

(a) Source inspection of supplies
shall be performed either by Govern-
ment personnel or by a Quality Ap-
proved Manufacturer when the con-
tract is:

(1) A Federal Supply Schedule con-
tract selected for source inspection;

(2) A requirements contract which is
national in scope (including shipments
to GSA distribution centers);

(3) A requirements contract which is
regional in scope;

(4) A definite quantity contract for
stock items;

(5) For Class 8010 items; or
(6) For Special-purpose vehicles,

trucks over 10,000 pounds gross vehicle
weight (GVW), trucks weighing 10,000
pounds GVW or less that are not cov-
ered by a Federal standard, and vehi-
cles to be shipped outside the cotermi-
nous United States.

(b) Contracts may also provide for
source inspection when the contracting
director, after coordination with FQA,
determines that it is in the Govern-
ment’s interest due to the critical na-
ture of the supplies.

546.403 Government contract quality
assurance at destination.

Inspection of supplies at destination
should be performed when the supplies
are purchased using simplified acquisi-
tion procedures, a schedule contract is
involved (except for schedules selected
for source inspection), or the contract
is for:

(a) Commercial or off-the-shelf prod-
ucts;

(b) Standard vehicles purchased for
domestic consignees; or

(c) Trucks weighing 10,000 pounds
GVW or less purchased for domestic
consignees using a Federal Standard.

[54 FR 26555, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]

546.470 Testing.

Testing to determine conformance
with specifications and standards may
be conducted at facilities of Federal
agencies, manufacturers, independent
testing laboratories, and others, as ap-
propriate.

546.470–1 Acceptance testing.

(a) Acceptance testing is conducted
to determine conformance with pur-
chase descriptions or specifications be-
fore a shipment is accepted. Such test-
ing must not be solely for the purpose
of furnishing information to a producer
or vendor as to conformance with spec-
ification requirements.

(b) The cost of services for accept-
ance testing of samples of a shipment
normally will be borne by GSA, except
for retesting necessitated by prior re-
jection.

546.470–2 Certification testing.

(a) Certification testing is conducted
to determine conformance of an item
with a specification for the purpose of
executing a certificate of compliance
required by the specification.

(b) When a certificate from a recog-
nized laboratory is required by the con-
tract and there is a lack of suitable
commercial testing facilities, GSA,
upon request and agreement by the
contractor to pay all costs, will ar-
range, for the required certification
testing by a Government laboratory,
where feasible.
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Subpart 546.7—Warranties
546.704 Authority for use of warran-

ties.
The contracting officer must con-

sider the criteria in FAR 46.703 and de-
cide whether to use a warranty in a
specific acquisition.

546.705 Limitations.
The use of warranties in cost reim-

bursement contracts, other than those
in FAR clause 52.246–3 or 52.246–8, must
be approved by the contracting direc-
tor.

546.708 Warranties of data.
Warranties of data should be devel-

oped by the technical or specification
manager when the contracting officer
decides that the use of a warranty is in
the Government’s interest and the con-
tracting director concurs.

546.709 Warranties of commercial
items.

The specification manager shall ad-
vise the contracting officer: (a) Wheth-
er the specification contains a war-
ranty or a commercial warranty ap-
plies and (b) when an extended war-
ranty is necessary and recommends the
duration of the extended warranty.

546.710 Contract Clauses.
(a)(1) The contracting officer shall

insert the clause at 552.246–17, War-
ranty of Supplies of a Noncomplex Na-
ture, or applicable alternate in solici-
tations and contracts instead of the
FAR clause at 52.246–17 or applicable
alternate.

(2) If commercial products or items
are being acquired under a program
other than Multiple Award Schedules,
the contracting officer shall use the
clause at 48 CFR 552.247.17 with its Al-
ternate I.

(3) If the acquisition is for other than
commercial items in Class 8010, the
contracting officer shall use the clause
at 552.246–17 with its Alternate II.

(4) If the acquisition is for other than
commercial items in Class 8030 or 8040,
the contracting officer shall use the
clause at 552.246–17 with its Alternate
III. In addition, the contracting officer
shall specify in the solicitation wheth-
er items being acquired are ‘‘non-

critical end use items’’ or ‘‘critical end
use items’’.

(b) The contracting officer shall in-
sert the clause at 552.246–73, War-
ranty—Multiple Award Schedule, in so-
licitations and multiple award sched-
ule (except international schedule)
contracts.

(c) The contracting officer shall in-
sert the clause at 552.246–74, War-
ranty—International Multiple Award
Schedule, in solicitations and inter-
national multiple award schedule con-
tracts.

(d) The contracting officer shall in-
sert the clause at 552.246–76, Warranty
of Pesticides, in solicitations and con-
tracts involving the procurement of
pesticides.

(e) The contracting officer shall in-
sert the clause at 552.246–75, Guaran-
tees, in solicitations and contracts for
construction when the contract
amount is expected to exceed the sim-
plified acquisition threshold.

[54 FR 26555, June 23, 1989, as amended at 56
FR 1741, Jan. 17, 1991; 60 FR 42804, Aug. 17,
1995; 61 FR 6169, Feb. 16, 1996]

PART 547—TRANSPORTATION

Subpart 547.3—Transportation in Supply
Contracts

Sec.
547.300 Scope of subpart.
547.303 Standard delivery terms and con-

tract clauses.
547.303–1 F.o.b. origin.
547.304–5 Exceptions.
547.305 Solicitation provisions, contract

clauses, and transportation factors.
547.370 Restrictions on transportation to

military installations.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26556, June 23, 1989, unless
otherwise noted.

Subpart 547.3—Transportation in
Supply Contracts

547.300 Scope of subpart.

This subpart prescribes policies and
procedures for Federal Supply Service
(FSS) acquisitions.
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547.303 Standard delivery terms and
contract clauses.

547.303–1 F.o.b origin.
(a) The contractor shall request a

carrier routing from the applicable
transportation zone office on all ship-
ments weighing 10,000 pounds or more.

(b) The contractor shall ship on a
Government bill of lading (GBL) un-
less:

(1) Shipment is via postal or parcel
service;

(2) Shipment on a commercial bill of
lading (CBL) is authorized in writing
by the contracting officer because (i)
shipment is urgently required and (ii) a
GBL cannot be issued in a timely man-
ner; or

(3) The transportation cost estimate
is under $100 (see FAR 42.1403).

(c) The signature of the carrier’s
agent and the annotation at FAR
52.247–1 must be shown on the original
and all copies of the CBL. The original
of the CBL must be mailed to the of-
fice, which authorized the CBL.

[54 FR 26556, June 23, 1989, as amended at 61
FR 39089, July 26, 1996]

547.304–5 Exceptions.
(a) Unless the contracting officer can

justify more restrictive delivery terms
and documents the contract file ac-
cordingly, solicitations including deliv-
ery to Alaska, Hawaii, or Puerto Rico
must specify that offers:

(1) May be f.o.b origin; f.o.b. vessel,
part of shipment; f.o.b. destination; or
any combination of these delivery
terms (other delivery terms may be
provided for, if appropriate); and

(2) Will be evaluated on the basis of
the lowest overall cost to the Govern-
ment delivered to the ultimate destina-
tion.

(b) Federal Supply Schedules should
attempt to obtain a f.o.b. destination
delivery term for Alaska, Hawaii, and
Puerto Rico, if such delivery term is
offered for shipments within CONUS.

547.305 Solicitation provisions, con-
tract clauses, and transportation
factors.

The contracting officer shall insert
in solicitations and contracts the
clause at 552.247–70, Placarding Railcar
Shipments, when it is essential that

the railcar doors be specially posi-
tioned next to the unloading dock,
platform, or warehouse door.

547.370 Restrictions on transportation
to military installations.

Solicitations and contracts specify-
ing direct delivery to military installa-
tions must specify applicable delivery
restrictions.

PART 548—VALUE ENGINEERING
[RESERVED]

PART 549—TERMINATION OF
CONTRACTS

Subpart 549.1—General Principles

Sec.
549.111 Review of proposed settlements.

Subpart 549.4—Termination for Default

549.402–6 Repurchase against contractor’s
account.

549.402–7 Other damages.

Subpart 549.5—Contract Termination
Clauses

549.502 Termination for convenience of the
Government.

549.570 Submission of termination liability
schedule.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26557, June 23, 1989, unless
otherwise noted.

Subpart 549.1—General Principles

549.111 Review of proposed settle-
ments.

The HCA may establish procedures
for the review and approval of settle-
ment agreements at a level above the
contracting officer.

[60 FR 54956, Oct. 27, 1995]

Subpart 549.4—Termination for
Default

549.402–6 Repurchase against contrac-
tor’s account.

(a) After termination but before re-
purchase, the contracting officer shall
revalidate the need for the supplies or
services and document the file.
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(b) Repurchase against a contractor’s
account must be based on the original
contract terms, conditions, and speci-
fication. If acceptable offers cannot be
obtained on this basis, similar supplies
or services may be bought to substan-
tially satisfy the original requirement.
Advice of counsel must be obtained be-
fore issuing a solicitation for similar
supplies or services.

(c) To protect the Government’s
rights to recover reprocurement costs,
the contracting officer must document
the file to explain the circumstances of
any delay in the reprocurement.

[54 FR 26557, June 23, 1989, as amended at 56
FR 33722, July 23, 1991]

549.402–7 Other damages.
(a) Under the default clause, in addi-

tion to assessing reprocurement costs,
the contracting officer may assess
other damages, including administra-
tive costs (e.g., salaries and fringe ben-
efits paid to Government employees
who perform work as a result of the de-
fault, preaward survey expense in-
curred in qualifying reprocurement
contractors, and costs incurred in
printing and distributing the re-
procurement solicitation), if in the
best interest of the Government.

(b) Documents supporting an assess-
ment of administrative costs must be
detailed and must demonstrate that
the added costs incurred by the Gov-
ernment were a direct result of the de-
fault.

(1) To support administrative labor
costs, the contracting officer must
record:

(i) Name, position, and organization
of each employee performing work ac-
tivities as a consequence of the default.

(ii) Date(s) of work and time(s) spent
by each employee on the repurchase.

(iii) Description of specific tasks per-
formed (i.e., solicitation, preparation,
clerical).

(iv) Hourly rate of pay (straight time
or overtime).

(v) Applicable fringe benefits.
(vi) Explanation of how the time

spent by the employees during the re-
procurement would have been used on
other projects but for the default.

(2) To support other incurred admin-
istrative costs (i.e., travel, per diem,
printing and distribution of the repur-

chase contract), documents may in-
clude travel vouchers, invoices, print-
ing requisitions, and other appropriate
evidence of expenditures.

(c) After deciding that the assess-
ment of administrative costs is appro-
priate, the contracting officer shall
make a written demand on the contrac-
tor. The basis of calculating the costs
being assessed must be furnished to the
contractor. A single demand letter may
be used to recover excess costs and ad-
ministrative costs.

[54 FR 26557, June 23, 1989, as amended at 56
FR 33722, July 23, 1991]

Subpart 549.5—Contract
Termination Clauses

549.502 Termination for convenience
of the Government.

The contracting officer shall insert
the clause at 552.249–70, Termination
for Convenience of the Government
(Fixed-Price), in all solicitations and
contracts for the acquisition and main-
tenance of telephone systems to be
funded through the Information Tech-
nology Fund (IT). This clause should be
used with the FAR clauses at 52.249–1
or 52.249–2 and 52.249–4.

549.570 Submission of termination li-
ability schedule.

The contracting officer shall insert
the clause at 552.249–71, Submission of
Termination Liability Schedule, in all
solicitations for the acquisition and
maintenance of telephone systems to
be funded through the Information
Technology Fund (IT). This provision
is to be used when the clause at 552.249–
70 is used.

PART 550—EXTRAORDINARY
CONTRACTUAL ACTIONS

550.001 Definitions.

Approving authority, as used in FAR
Part 50, means the Administrator of
General Services Administration.

(40 U.S.C. 486(c))

[54 FR 26557, June 23, 1989]
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PART 551—USE OF GOVERNMENT
SOURCES BY CONTRACTORS
[RESERVED]
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SUBCHAPTER H—CLAUSES AND FORMS

PART 552—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Sec.
552.000 Scope of part.

Subpart 552.1—Instructions for Using
Provisions and Clauses

552.101 Using Part 552.
552.102 Incorporating provisions and

clauses.
552.102–1 Incorporation by reference.
552.103 Identification of provisions and

clauses.
552.105 Procedures for using alternate.
552.107 Provisions and clauses prescribed in

Subpart 552.1.

Subpart 552.2—Text of Provisions and
Clauses

552.200 Scope of subpart.
552.203–4 Contingent Fee Representation

and Agreement.
552.203–5 Convenant Against Contingent

Fees.
552.203–70 Restriction on advertising.
552.203–71 [Reserved]
552.203–72 [Reserved]
552.203–73 Price adjustment for illegal or

improper activity.
552.209–73 Product removal from qualified

products list.
552.209–74 Waiver of first article testing and

approval requirement.
552.209–75 Supplemental requirements for

first article approval—contractor test-
ing.

552.209–76 Supplemental requirements for
first article approval—government test-
ing.

552.211–1 Time of delivery.
552.211–70 Brand name or equal.
552.211–71 Standard references.
552.211–72 Reference to specifications in

drawings.
552.211–73 Marking.
552.211–74 Charges for marking.
552.211–75 Preservation, packaging and

packing.
552.211–76 Charges for packaging and pack-

ing.
552.211–77 Packing list.
552.211–78 Commercial Delivery Schedule

(Multiple Award Schedule).
552.211–79 Acceptable age of supplies.
552.211–80 Age on delivery.
552.211–81 Time of shipment.
552.211–82 Notice of shipment.
552.211–83 Availability for inspection, test-

ing, and shipment/delivery.

552.211–84 Non-compliance with contract re-
quirements.

552.212–70 Preparation of Offer (Multiple
Award Schedule).

552.212–71 Contract terms and conditions ap-
plicable to GSA acquisition of commer-
cial items.

552.212–72 Contract terms and conditions re-
quired to implement statutes or Execu-
tive Orders applicable to GSA acquisition
of commercial items.

552.212–73 Evaluation—Commercial Items
(Multiple Award Schedule).

552.214–16 Minimum bid acceptance period.
552.214–73 ‘‘All or none’’ offers.
552.214–74 Solicitation copies.
552.214–75 Progressive awards and monthly

quantity allocations.
552.214–76 Bid sample requirements.
552.215–70 Examination of records by GSA.
552.215–71 Examination of records by GSA

(Multiple Award Schedule).
552.215–72 Price adjustment—Failure to pro-

vide accurate information.
552.216–71 Economic price adjustment—FSS

multiple award schedule contracts.
552.216–72 Economic price adjustment—

Stock and Special Order Program Con-
tracts.

552.216–73 Placement of orders.
552.216–74 Ordering information.
552.217–70 Evaluation of Options.
552.217–71 Notice Regarding Option(s).
552.219–71 Allocation of orders—partially

set-aside items.
552.219–72 Notice to offerors of subcontract-

ing plan requirements.
552.219–73 Preparation, submission, and ne-

gotiation of subcontracting plans.
552.219–74 Goals for Subcontracting Plan.
552.223–70 Hazardous substances.
552.223–71 Hazardous material information.
552.223–72 Nonconforming hazardous mate-

rials.
552.225–8 Trade Agreements Act Certificate.
552.225–9 Trade Agreements Act.
552.225–70 Buy American Act—hand or

measuring tools or stainless steel flat-
ware.

552.225–71 Notice of procurement restric-
tion—hand or measuring tools or stain-
less steel flatware.

552.225–72 Eligible Products from Nondes-
ignated Countries—Waiver.

552.225–75 Buy American Act Notice—Con-
struction Materials.

552.227–70 Government rights (unlimited).
552.227–71 Drawings and other data to be-

come property of Government.
552.228–70 Bid guarantee and bonds.
552.228–71 Bid guarantee.
552.228–72 Performance bond.
552.228–73 Performance and Payment Bonds.
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552.228–75 Workmen’s compensation laws.
552.229–70 Federal, state, and local taxes.
552.229–72 Federal Excise Tax—DC govern-

ment.
552.232–8 Discounts for prompt payment.
552.232–23 Assignment of claims.
552.232–25 Prompt payment.
552.232–70 Invoice payments.
552.232–71 Prompt payment.
552.232–72 Invoice requirements.
552.232–73 Electronic funds transfer pay-

ment.
552.232–77 Availability of funds.
552.232–78 Adjusting payments.
552.232–79 Final payment.
552.232–80 Payment by credit card.
552.233–70 Disputes (utility contract).
552.236–70 Definitions.
552.236–71 Authorities and limitations.
552.236–72 Specialist.
552.236–73 Basis of award—construction con-

tract.
552.236–74 Working hours.
552.236–75 Use of premises.
552.236–76 Measurements.
552.236–77 Specifications and Drawings.
552.236–78 Shop drawings, coordination

drawings, and schedules.
552.236–79 Samples.
552.236–80 Heat.
552.236–81 Use of equipment by the Govern-

ment.
552.236–82 Subcontracts.
552.236–83 Furnishing information and

records.
552.237–70 Qualifications of offerors.
552.237–71 Qualifications of employees.
552.237–72 Certification regarding ‘‘quasi-

military armed force.’’
552.238–70 Identification of electronic office

equipment providing accessibility for the
handicapped.

552.238–72 Contractor’s report of sales.
552.238–74 Submission and distribution of

authorized FSS schedule pricelists.
552.238–75 Identification of Energy-Efficient

Office Equipment and Supplies Contain-
ing Recovered Materials or Other Envi-
ronmental Attributes.

552.238–76 Price reductions.
552.238–77 Industrial funding fee.
552.242–70 Status report of orders and ship-

ments.
552.243–70 Pricing of adjustments.
552.243–71 Equitable adjustments.
552.243–72 Modifications (Multiple Award

Schedule).
552.246–17 Warranty of supplies of a noncom-

plex nature.
552.246–70 Source inspection by quality ap-

proved manufacturer.
552.246–71 Final inspection and tests.
552.246–72 Source inspection by Govern-

ment.
552.246–73 Warranty—multiple award sched-

ule.

552.246–74 Warranty—international multiple
award schedule.

552.246–75 Guarantees.
552.246–76 Warranty of pesticides.
552.247–70 Placarding railcar shipments.
552.249–70 Termination for convenience of

the Government (fixed price) (short
form).

552.249–71 Submission of termination liabil-
ity schedule.

552.252–5 Authorized deviations or vari-
ations in provisions.

552.252–6 Authorized deviations or vari-
ations in clauses.

552.270–1 Instructions to offerors—Acquisi-
tion of leasehold interests in real prop-
erty.

552.270–2 [Reserved]
552.270–3 [Reserved]
552.270–4 Historic preference.
552.270–5 [Reserved]
552.270–6 Parties to execute lease.
552.270–10 Definitions.
552.270–11 Subletting and assignment.
552.270–12 Maintenance of building and

premises—Right of entry.
552.270–13 Fire and casualty damage.
552.270–14 [Reserved]
552.270–15 Compliance with applicable law.
552.270–16 Inspection—Right of entry.
552.270–17 Failure in performance.
552.270–18 Successors bound.
552.270–19 Alterations.
552.270–20 Proposals for adjustment.
552.270–21 Changes.
552.270–22 Liquidated damages.
552.270–23—552.270–24 [Reserved]
552.270–25 Adjustments for vacant premises.
552.270–26 [Reserved]
552.270–27 Delivery and condition.
552.270–28 Default in delivery—Time exten-

sions.
552.270–29 [Reserved]
552.270–30 Progressive occupancy.
552.270–31 Payment.
552.270–32 Effect of acceptance and occu-

pancy.
552.270–33 Default by lessor during the term.
552.270–34 Subordination, nondisturbance

and attornment.
552.270–35 Statement of lease.
552.270–36 Substitution of tenant agency.
552.270–37 No waiver.
552.270–38 Integrated agreement.
552.270–39 Mutuality of obligation.
552.270–40 Asbestos and hazardous waste

management.
552.270–41 Acceptance of space.

Subpart 552.3—Provision and Clause
Matrixes

552.300 Scope of subpart.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26558, June 23, 1989, unless
otherwise noted.
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552.000 Scope of part.

This part provides the text of provi-
sions and clauses which are unique to
GSA or supplement the FAR. Matrixes
are also provided for acquisitions of
various supplies, services and leasehold
interests in real property.

Subpart 552.1—Instructions for
Using Provisions and Clauses

552.101 Using Part 552.
(a) Definition. ‘‘Clause,’’ as used in

this subpart, means provision or clause
as defined in FAR 52.101(a).

(b) Numbering. When a clause in this
part has the same title as a clause in
the FAR, that clause is preceded by the
number 5 and is included under the
same subsection number and caption as
in the FAR. Clauses numbered in this
manner represent (1) clauses which are
‘‘substantially’’ the same as FAR
clauses, and (2) clauses which are to be
used instead of FAR clauses. All sup-
plemental clauses are numbered in the
same manner as the FAR, except that
the number is preceded by the chapter
number and the subsection numbers
begin with 70 and are sequentially
numbered, e.g., 552.232–70, 552.232–71,
etc.

(c) Matrixes. Matrixes are included as
a guide to locating clauses for supply,
service, construction, and architect-en-
gineer solicitations/contracts. There is
a separate matrix for small purchases.
Matrixes listing FAR and GSAR
clauses for utility contracts (sole-sup-
plier-regulated rates) and leases of real
property are also included. Individuals
drafting solicitations must research
pertinent regulations or make other
determinations to ensure that (1) the
clauses selected fit the procurement,
(2) there are no restrictions on their
use, and (3) when one clause is depend-
ent upon the use of another clause, all
necessary clauses are included in the
solicitation.

552.102 Incorporating provisions and
clauses.

552.102–1 Incorporation by reference.
Clauses prescribed in the GSAR may

be incorporated in solicitations/con-
tracts by reference. As an alternative,

forms containing GSAR clauses in full
text may be incorporated by reference.

552.103 Identification of provisions
and clauses.

(a) When a class deviation from a
FAR clause is prescribed in the GSAR,
the contracting officer shall identify
the clause by the GSAR citation
(552.232–8—Prompt Payment Discount
(NOV 1987) (Deviation FAR 52.232–8)).

(b) When a ‘‘substantially the same
as’’ clause is used that varies from a
FAR or GSAR clause, the word ‘‘(Vari-
ation),’’ must be included as a part of
the title of the clause, along with the
FAR or GSAR citation (552.215–70 Ex-
amination of Records by GSA (Apr
1984) (Variation I)). If there is more
than one variation of a provision or
clause, the variations are titled (Vari-
ation I), (Variation II), (Variation III),
etc. Variations of clauses which result
from negotiations do not need to be
identified unless an amendment to the
solicitation is issued.

(c) Variations of FAR or GSAR
clauses should generally be used for in-
dividual cases. A copy of clause vari-
ations developed for repeated use must
be furnished to the Office of GSA Ac-
quisition Policy (VP) for potential in-
clusion in the GSAR.

552.105 Procedures for using alter-
nates.

The procedures in FAR 52.105 apply
to GSAR Part 552.

552.107 Provisions and clauses pre-
scribed in Subpart 552.1.

(a) The contracting officer shall in-
sert the provision at 552.252–5, Author-
ized Deviations or Variations in Provi-
sions, in solicitations that include any
FAR or GSAR clause with an author-
ized deviation or variation. This provi-
sion must be used in lieu of the FAR
provision at 52.252–5.

(b) The contracting officer shall in-
sert the clause at 552.252–6, Authorized
Deviations or Variations in Clauses, in
solicitations and contracts that in-
clude any FAR or GSAR clause with an
authorized deviation or variation. This
clause must be used in lieu of the FAR
clause at 52.252–6.
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Subpart 552.2—Text of Provisions
and Clauses

552.200 Scope of subpart.

This subpart sets forth the text of all
GSAR provisions and clauses, and for
each provision and clause, provides a
cross-reference to the location in the
GSAR that prescribes its use.

552.203–4 Contingent Fee Representa-
tion and Agreement.

As prescribed in 503.404(a), insert the
following provision:

CONTINGENT FEE REPRESENTATION AND

AGREEMENT (MAY 1989)

(a) Representation. The Offeror represents
that, except for full-time bona fide employ-
ees working solely for the offeror or bona
fide established real estate agents or brokers
maintained by the Offeror for the purpose of
securing business, the Offeror—

NOTE: The Offeror must check the appro-
priate boxes. For interpretation of the term
‘‘bona fide employee or agency,’’ see para-
graph (b) of the Covenant Against Contin-
gent Fees clause.

(1) llll has, llll has not employed
or retained any person or company to solicit
or obtain this contract; and

(2) llll has, llll has not paid or
agreed to pay to any person or company em-
ployed or retained to solicit or obtain this
contract any commission, percentage, bro-
kerage, or other fee contingent upon or re-
sulting from the award of this contract.

(b) Agreement. The Offeror agrees to pro-
vide information relating to the above Rep-
resentation as requested by the Contracting
Officer and, when subparagraph (a)(1) or
(a)(2) is answered affirmatively, to promptly
submit to the Contracting Officer—

(1) A completed Standard Form 119, State-
ment of Contingent or Other Fees, (SF 119);
or

(2) A signed statement indicating that the
SF 119 was previously submitted to the same
contracting office, including the date and ap-
plicable solicitation or contract number, and
representing that the prior SF 119 applies to
this offer or quotation.

(End of provision)

552.203–5 Covenant Against Contin-
gent Fees.

As prescribed in 503.404(b), insert the
following clause:

COVENANT AGAINST CONTINGENT FEES (MAY
1989)

(a) The Contractor warrants that no person
or agency has been employed or retained to
solicit or obtain this contract upon an agree-
ment or understanding for a contingent fee,
except a bona fide employee or agency. For
breach or violation of this warranty, the
Government shall have the right to annul
this contract without liability or, in its dis-
cretion, to deduct from the contract price or
consideration, or otherwise recover the full
amount of the contingent fee.

(b) ‘‘Bona fide agency,’’ as used in this
clause, means an established commercial or
selling agency (including licensed real estate
agents or brokers), maintained by a Contrac-
tor for the purpose of securing business, that
neither exerts nor proposes to exert im-
proper influence to solicit or obtain Govern-
ment contracts nor holds itself out as being
able to obtain any Government contract or
contracts through improper influence.

‘‘Bona fide employee,’’ as used in this
clause, means a person, employed by a Con-
tractor and subject to the Contractor’s su-
pervision and control as to time, place, and
manner of performance, who neither exerts
nor proposes to exert improper influence to
solicit or obtain Government contracts nor
holds out as being able to obtain any Gov-
ernment contract or contracts through im-
proper influence.

‘‘Contingent fee,’’ as used in this clause,
means any commission, percentage, broker-
age, or other fee that is contingent upon the
success that a person or concern has in se-
curing a Government contract.

‘‘Improper influence,’’ as used in this
clause, means any influence that induces or
tends to induce a Government employee or
officer to give consideration or to act regard-
ing a Government contract on any basis
other than the merits of the matter.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 55
FR 6256, Feb. 22, 1990]

§ 552.203–70 Restriction on advertis-
ing.

As prescribed in 503.570–2, insert the
following clause:

RESTRICTION ON ADVERTISING (DEC 1990)

The Contractor shall not refer to this con-
tract in commercial advertising or similar
promotions in such a manner as to state or
imply that the product or service provided is
endorsed or preferred by the White House,
the Executive Office of the President, or any
other element of the Federal Government, or
is considered by these entities to be superior
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to other products or services. Any advertise-
ment by the Contractor, including price-off
coupons, that refers to a military resale ac-
tivity shall contain the following statement:
‘‘This advertisement is neither paid for nor
sponsored, in whole or in part, by any ele-
ment of the United States Government.’’

(End of clause)

[56 FR 965, Jan. 10, 1991]

552.203–71 [Reserved]

552.203–72 [Reserved]

552.203–73 Price adjustment for illegal
or improper activity.

As prescribed in 503.104–10, insert the
following clause:

PRICE ADJUSTMENT FOR ILLEGAL OR IMPROPER

ACTIVITY (SEP 1990)

(a) If the head of the contracting activity
(HCA) or his or her designee determines that
there was a violation of subsection 27(a) of
the Office of Federal Procurement Policy
Act, as amended (41 U.S.C. 423), as imple-
mented in the Federal Acquisition Regula-
tion, the Government, at its election, may—

(1) Reduce the monthly rental under this
lease by 5 percent of the amount of the rent-
al for each month of the remaining term of
the lease, including any option periods, and
recover 5 percent of the rental already paid;

(2) Reduce payments for alterations not in-
cluded in monthly rental payments by 5 per-
cent of the amount of the alterations agree-
ment; or

(3) Reduce the payments for violations by
a Lessor’s subcontractor by an amount not
to exceed the amount of profit or fee re-
flected in the subcontract at the time the
subcontract was placed.

(b) Prior to making a determination as set
forth above, the HCA or designee shall pro-
vide to the Lessor a written notice of the ac-
tion being considered and the basis therefor.
The Lessor shall have a period determined by
the agency head or designee, but not less
than 30 calendar days after receipt of such
notice, to submit in person, in writing, or
through a representative, information and
argument in opposition to the proposed re-
duction. The agency head or designee, upon
good cause shown, determine to deduct less
than the above amounts from payments.

(c) The rights and remedies of the Govern-
ment specified herein are not exclusive, and
are in addition to any other rights and rem-
edies provided by law or under this lease.

(End of clause)

[55 FR 39975, Oct. 1, 1990, as amended at 63 FR
18844, Apr. 16, 1998]

552.209–73 Product removal from
qualified products list.

As prescribed in 509.206–2, insert the
following clause:

PRODUCT REMOVAL FROM QUALIFIED

PRODUCTS LIST (FEB 1996)

If, during the performance of this contract,
the product being furnished is for any reason
(except those outlined in paragraph 3.1.1 of
the applicable Federal or Interim Federal
Specification for security cabinets, security
vault doors and changeable combination pad-
locks) removed from the Qualified Products
List, the Government may terminate this
contract for default.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 61
FR 6169, Feb. 16, 1996]

552.209–74 Waiver of first article test-
ing and approval requirements.

As prescribed in 509.306, insert the
following provision:

WAIVER OF FIRST ARTICLE TESTING AND

APPROVAL REQUIREMENT (FEB 1990)

(a) Offerors must submit an offer including
testing and approval, however, an offeror
may submit an alternate offer excluding
testing and approval, provided the offeror
satisfies the requirements for the waiving of
first article testing.

(b) Before a waiver of the first article test-
ing requirement of this solicitation will be
considered, the offeror is requested to iden-
tify the procurement under which the prod-
uct offered was previously approved and ac-
cepted:
llllllllllllllllllllllll
(Offeror to insert both contract number and
applicable national stock number)

(End of provision)

[55 FR 8954, Mar. 9, 1990]

552.209–75 Supplemental requirements
for first article approval—contrac-
tor testing.

As prescribed in 509.308–1, insert the
following clause:
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SUPPLEMENTAL REQUIREMENTS FOR FIRST AR-
TICLE APPROVAL—CONTRACTOR TESTING
(MAY 1989)

(a) The term ‘‘Contracting Officer’’ as used
in FAR 52.209–3, First Article Approval—Con-
tractor Testing, means the Administrative
Contracting Officer (ACO).

(b) The Contractor shall have either (1) the
necessary inspection and test equipment at
the Contractor’s plant to perform first arti-
cle testing, or (2) if the inspection and test
equipment is not available, a letter of com-
mitment from a laboratory acceptable to the
Government to perform the inspection and
testing.

(c) When the Government elects to witness
the first article testing, the Contractor shall
conduct the testing between the hours of 7:00
AM and 5:00 PM, Monday thru Friday, unless
a different time is agreed to by the ACO.

(d) The first article test report shall con-
tain:

(1) The complete test data, the test meth-
od(s) used and date of test;

(2) Signature and printed name of the indi-
vidual who performed the inspection;

(3) Applicable specification/CID and/or
drawing numbers;

(4) Name and type of test equipment used;
and

(5) All numerical values as a result of test-
ing with each noted as to whether it passes
or fails the contract test requirements.

(e) The first article shall be retained by the
Contractor as the manufacturing standard
and will be kept in a secure area, under con-
trol of the Quality Assurance Specialist
(QAS), to protect against possible changes or
alterations for the life of the contract. If the
first article sample is destroyed during test-
ing or damaged to a point making it unus-
able as a standard, the Contractor, upon
Government request, shall provide a second
sample.

(f) If the Contractor delivers the approved
first article as part of the contract quantity,
it shall be in the last scheduled delivery
under the contract.

(End of clause)

552.209–76 Supplemental requirements
for first article approval—govern-
ment testing.

As prescribed in 509.308–2, insert the
following clause:

SUPPLEMENTAL REQUIREMENTS FOR FIRST AR-
TICLE APPROVAL—GOVERNMENT TESTING
(MAY 1989)

(a) The term ‘‘Contracting Officer’’ as used
in FAR 52.209–4, First Article Approval—Gov-
ernment Testing, means the Administrative
Contracting Officer (ACO).

(b) The first article shall be retained by
the Contractor as the manufacturing stand-
ard and will be kept in a secure area, under
the control of the Quality Assurance Special-
ist (QAS) to protect against possible changes
or alterations for the life of the contract. If
the first article sample is destroyed during
testing or damaged to a point making it un-
usable as a standard, the Contractor, upon
Government request, shall provide a second
sample.

(c) If the Contractor delivers the approved
first article as part of the contract quantity,
it shall be in the last scheduled delivery
under the contract.

(End of clause)

552.211–1 Time of delivery.

As prescribed in 48 CFR 511.404(a)(1)
insert the following clause:

TIME OF DELIVERY (FEB 1996)

(a) The time of delivery for each item
means the time required after receipt of an
order (1) to make delivery to a destination in
the case of delivered prices, or (2) to place
shipment in transit in the case of f.o.b. ori-
gin prices.

(b) Delivery is required to be made at the
point(s) specified within llll days after
receipt of order.

(End of clause)

Alternate I (FEB 1996). If it is nec-
essary to show different delivery times
for different items or groups of items,
the Contracting Officer may substitute
the following paragraph (b) for para-
graph (b) of the basic clause.

(b) Delivery is required to be made at the
point(s) specified within the number of cal-
endar days after receipt of order as indicated
below:

Items or groups of items (spe-
cial item numbers or nomen-

clature

Required delivery time (days
ARO)

[54 FR 26558, June 23, 1989, as amended at 54
FR 51886, Dec. 19, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.211–70 Brand name or equal.

As prescribed in 48 CFR 511.170(c) in-
sert the following clause:
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BRAND NAME OR EQUAL (FEB 1996)

(As used in this clause, the term ‘‘brand
name’’ includes identification of products by
make and model.)

(a) Identification of items in this solicita-
tion by a ‘‘brand name or equal’’ description
is intended to indicate the quality and char-
acteristics of products that will be satisfac-
tory and is not intended to be restrictive. Of-
fers of ‘‘equal’’ products (including products
of the brand name manufacturer other than
the one described by brand name) will be
considered for award if such products are
clearly identified in the offers and are deter-
mined by the Government to meet fully the
salient characteristics requirements listed in
the solicitation.

(b) Unless clearly indicated in the offer
that an ‘‘equal’’ product is offered, the offer
shall be considered as offering a referenced
brand name product.

(c)(1) An offeror proposing to furnish an
‘‘equal’’ product shall insert the name of the
product in the space provided in the solicita-
tion or otherwise clearly identify the prod-
uct. The Government’s determination as to
the acceptability of the ‘‘equal’’ product
shall be based on information furnished or
otherwise identified in the offer as well as
other information reasonably available to
the purchasing activity. Caution to Offerors.
The purchasing activity is not responsible
for locating or securing any information not
identified in the offer and reasonably avail-
able to the purchasing activity. Accordingly,
to ensure that sufficient information is
available, the offeror must furnish with its
offer all descriptive material (such as cuts,
illustrations, drawings, or other informa-
tion) necessary for the purchasing activity
to (i) determine whether the product offered
meets the specified salient characteristics,
and (ii) establish exactly what the offeror
proposes to furnish. The information fur-
nished may include specific references to in-
formation previously furnished or otherwise
reasonably available to the purchasing activ-
ity.

(2) An offeror proposing to modify a prod-
uct to make it conform to the requirements
of the solicitation shall (i) include in its
offer a clear description of the proposed
modifications and (ii) clearly mark any de-
scriptive material to show the proposed
modifications.

(3) In sealed bidding, modifications pro-
posed after bid opening to make a product
conform to a brand name product referenced
in the solicitation will not be considered.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6169, Feb. 16, 1996]

552.211–71 Standard references.

As prescribed in 48 CFR 511.204(a), in-
sert the following clause:

STANDARD REFERENCES (FEB 1996)

(a) All documents and publications (such
as, but not limited to, manuals, handbooks,
codes, standards and specifications) cited in
this contract for the purpose of establishing
requirements applicable to equipment, mate-
rials, or workmanship under this contract,
shall be deemed to be incorporated herein as
fully as if printed and bound with the speci-
fications of this contract, in accordance with
the following:

(1) Wherever reference is made to Standard
Specifications of the Public Buildings Serv-
ice, Interim Federal Specifications, Interim
Amendments to Federal Specifications, In-
terim Federal Standards, or Interim Amend-
ments to Federal Standards, the Contractor
shall comply with the requirements set out
in the issue or edition identified in this con-
tract.

(2) Wherever reference is made to any such
document other than those specified in sub-
paragraph (a)(1) of this clause, the Contrac-
tor shall comply with the requirements set
out in the edition specified in this contract,
or if not specified, the latest edition or revi-
sion thereof, as well as the latest amend-
ment or supplement thereto, in effect on the
date of the solicitation on this project, ex-
cept as modified by, as otherwise provided
in, or as limited to type, class or grade, by
the specifications of this contract.

(b) Federal Specifications, Federal Stand-
ards, Standard Specifications of the Public
Buildings Service and Public Buildings Serv-
ice Standard Methods of Test may be ob-
tained from the Business Service Center at
any GSA Regional Office. Inquiries regarding
‘‘Commercial Standards,’’ ‘‘Product Stand-
ards,’’ and ‘‘Simplified Practice Rec-
ommendations’’ should be addressed to the
Standard Development Service Section, Na-
tional Bureau of Standards, Washington, DC
20234. Publications of Associations referred
to in the specifications may be obtained di-
rectly from the Associations.

(c) Upon request the Contractor shall make
available at the job site within a reasonable
time, a copy of each trade manual and stand-
ard which is incorporated by reference in
this contract and which governs quality and
workmanship.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6169, Feb. 16, 1996]
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552.211–72 Reference to specifications
in drawings.

As prescribed in 48 CFR 511.204(b), in-
sert the following clause:

REFERENCES TO SPECIFICATIONS IN DRAWINGS

(FEB 1996)

If military or other drawings are made a
part of this contract, any reference in the
drawings to Federal specifications or stand-
ards will be considered to be a reference to
the date of such Federal specification or
standard identified in the contract. If the
date of the Federal specification or standard
is not identified in the contract, the edition,
including revisions thereto, in effect on the
date the solicitation is issued will apply.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6169, Feb. 16, 1996]

552.211–73 Marking.

As prescribed in 48 CFR 511.204(c) in-
sert the following clause:

MARKING (FEB 1996)

(a) General requirements. Interior packages,
if any, and exterior shipping containers shall
be marked as specified elsewhere in the con-
tract. Additional marking requirements may
be specified on delivery orders issued under
the contract. If not otherwise specified, inte-
rior packages and exterior shipping contain-
ers shall be marked in accordance with the
following standards:

(1) Deliveries to civilian activities. Supplies
shall be marked in accordance with Federal
Standard 123, edition in effect on the date of
issuance of the solicitation.

(2) Deliveries to military activities. Supplies
shall be marked in accordance with Military
Standard 129, edition in effect on the date of
issuance of the solicitation.

(b) Improperly marked material. When Gov-
ernment inspection and acceptance are at
destination, and delivered supplies are not
marked in accordance with contract require-
ments, the Government has the right, with-
out prior notice to the Contractor, to per-
form the required marking, by contract or
otherwise, and charge the Contractor there-
for at the rate specified elsewhere in this
contract. This right is not exclusive, and is
in addition to other rights or remedies pro-
vided for in this contract.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6169, Feb. 16, 1996]

552.211–74 Charges for marking.
As prescribed in 48 CFR 511.204(d), in-

sert a clause substantially as follows:

CHARGES FOR MARKING (FEB 1996)

The rate provided for in paragraph (b) of 48
CFR 552.211–73, Marking, is $llll*llll
per man-hour or fraction thereof.

(End of clause)

*The rate to be inserted in the above
clause shall be determined and pub-
lished by the Commissioner, Federal
Supply Service, or a designee.

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.211–75 Preservation, packaging
and packing.

As prescribed in 48 CFR 511.204(e), in-
sert the following clause:

PRESERVATION, PACKAGING, AND PACKING
(FEB 1996)

Unless otherwise specified, all items shall
be preserved, packaged, and packed in ac-
cordance with normal commercial practices,
as defined in the applicable commodity spec-
ification. Packaging and packing shall com-
ply with the requirements of the Uniform
Freight Classification and the National
Motor Freight Classification (issue in effect
at time of shipment) and each shipping con-
tainer of each item in a shipment shall be of
uniform size and content, except for residual
quantities. Where special or unusual packing
is specified in an order, but not specifically
provided for by the contract, such packing
details must be the subject of an agreement
independently arrived at between the order-
ing agency and the Contractor.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.211–76 Charges for packaging and
packing.

As prescribed in 48 CFR 511.204(f), in-
sert a clause substantially as follows:

CHARGES FOR PACKAGING AND PACKING (FEB
1996)

If supplies shipped to a GSA wholesale dis-
tribution center are not packaged and
packed in accordance with contract require-
ments, the Government has the right, with-
out prior notice to the Contractor, to per-
form the required repackaging/repacking, by
contract or otherwise, and charge the Con-
tractor therefor at the rate of
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$llll*llll per man-hour or fraction
thereof. The Contractor will also be charged
for material costs, if incurred. This right is
not exclusive, and is in addition to other
rights or remedies provided for in this con-
tract.

(End of clause)

*The rate to be inserted in the above
clause shall be determined by the Com-
missioner, Federal Supply Service, or a
designee.

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.211–77 Packing list.
As prescribed in 48 CFR 511.204(g), in-

sert the following clause:

PACKING LIST (FEB 1996)

(a) A packing list or other suitable ship-
ping document shall accompany each ship-
ment and shall indicate: (1) Name and ad-
dress of the consignor; (2) Name and com-
plete address of the consignee; (3) Govern-
ment order or requisition number; (4) Gov-
ernment bill of lading number covering the
shipment (if any); and (5) Description of the
material shipped, including item number,
quantity, number of containers, and package
number (if any).

(b) When payment will be made by Govern-
ment commercial credit card, in addition to
the information in (a) above, the packing list
or shipping document shall include: (1) Card-
holder name and telephone number and (2)
the term ‘‘Credit Card.’’

(End of clause)

[54 FR 26548, June 23, 1989, as amended at 54
FR 43180, Oct. 23, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.211–78 Commercial Delivery
Schedule (Multiple Award Sched-
ule).

As prescribed in 48 CFR 511.404(a)(2),
insert the following clause:

COMMERCIAL DELIVERY SCHEDULE (MULTIPLE
AWARD SCHEDULE) (FEB 1996)

(a) Time of Delivery. The Contractor shall
deliver to destination within the number of
calendar days after receipt of order (ARO) in
the case of F.O.B. Destination prices; or to
place of shipment in transit in the case of
F.O.B. Origin prices, as set forth below.
Offerors shall insert in the ‘‘Time of Delivery
(days ARO)’’ column in the schedule of Items
a definite number of calendar days within
which delivery will be made. In no case shall
the offered delivery time exceed the Contrac-

tor’s normal commercial practice. The Gov-
ernment requires the Contractor’s normal
commercial delivery time, as long as it is
less than the ‘‘stated’’ delivery time(s)
shown below. If the Offeror does not insert a
delivery time in the schedule of items, the
Offeror will be deemed to offer delivery in
accordance with the Government’s stated de-
livery time, as stated below:

Items or
group of

items (special
item No. or

nomenclature)

Government’s
stated deliv-

ery time
(days ARO)

Contractor’s
normal com-
mercial deliv-

ery time

(b) Expedited Delivery Times. For those
items that can be delivered quicker than the
delivery times in paragraph (a), above, the
Offeror is requested to insert below, a time
(hours/days ARO) that delivery can be made
when expedited delivery is requested.

Item or group of items
(special item No. of

nomenclature)

Expedited delivery
time (hours/days

ARO)

(c) Overnight and 2-Day Delivery Times. Or-
dering activities may require overnight or 2-
day delivery. The Offeror is requested to an-
notate its price list or by separate attach-
ment identify the items that can be deliv-
ered overnight or within 2 days. Contractors
offering such delivery services will be re-
quired to state in the cover sheet to its FSS
price list details concerning this service.

(End of clause)

[61 FR 6170, Feb. 16, 1996]

552.211–79 Acceptable age of supplies.
As prescribed in 48 CFR 511.404(a), in-

sert the following clause:

ACCEPTABLE AGE OF SUPPLIES (FEB 1996)

The supplies furnished under this contract
shall not be more thanllll months old,
beginning with the first full month after the
date of manufacture marked on the con-
tainer. For the purpose of this clause, sup-
plies shall be considered to be furnished (1)
when they are offered to the Government for
inspection and testing, or (2) on the date of
shipment if shipment is authorized to be
made without prior inspection by the Gov-
ernment. If the age of the supplies furnished
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under this contract is greater than the speci-
fied period, the Government may exercise its
right to reject the supplies.

(End of clause)

Alternate I (FEB 1996). For items hav-
ing a limited shelf-life, the sentence
below should be substituted for the
first sentence of the basic clause when
authorized:

The supplies furnished under this contract
shall not be more thanllll days old, be-
ginning with the date of manufacture
(month, day, year) marked on the container.

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6169, Feb. 16, 1996]

552.211–80 Age on delivery.
As prescribed in 48 CFR 511.404(a), in-

sert the following clause:

AGE ON DELIVERY (FEB 1996)

Included in the description of each shelf-
life item is a statement regarding the ‘‘age
on delivery.’’ The age of the item(s) shall not
exceed the number of months shown in the
item description, counted from the first day
of the month after the month of manufac-
ture to the date of delivery to the specified
delivery point(s). If the age of the supplies
delivered under this contract is greater than
the number of months shown, the Govern-
ment may exercise its right to reject the
supplies.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6169, Feb. 16, 1996]

552.211–81 Time of shipment.
As prescribed in 48 CFR 511.404(a)(4),

insert the following clause:

TIME OF SHIPMENT (FEB 1996)

Shipment is required within llll cal-
endar days after receipt of order.

(End of clause)

Alternate I (FEB 1996). If the contract
will require shipment more than 45 cal-
endar days after receipt of the order,
the following paragraph should be
added to the basic clause.

Each delivery order will specify that ship-
ment is required no later than the number of
days shown above. If such order also states
that ‘‘Early Shipment is Precluded,’’ the
Contractor agrees to make shipment no
sooner than llll calendar days after re-
ceipt of order. Earlier shipments may result

in nonacceptance of the supplies at the deliv-
ery point at the time of arrival.

(The second number to be inserted
should be 15 calendar days less than
the first number.)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.211–82 Notice of shipment.
As prescribed in 48 CFR 511.404(a)(5),

insert the following clause:

NOTICE OF SHIPMENT (FEB 1996)

If specified in an order placed under this
contract, the Contractor shall, at the time
each shipment is made on such order, furnish
a notice of shipment to either the consignee
or the ordering office or both, as specified.
This requirement may be satisfied by com-
pletion and return of appropriate forms fur-
nished by the ordering office or by the fur-
nishing of copies of bills of lading, freight
bills, or similar documents in accordance
with normal commercial practice if such
document clearly identifies the order num-
ber, items and quantities shipped, date of
shipment, point of origin, method of ship-
ment and routing, and the name of initial
carrier.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996; 61 FR
14033, Mar. 29, 1996]

552.211–83 Availability for inspection,
testing, and shipment/delivery.

As prescribed in 48 CFR 511.404(a)(6),
insert the following clause:

AVAILABILITY FOR INSPECTION, TESTING, AND
SHIPMENT/DELIVERY (FEB 1996)

(a) The Government requires that the sup-
plies be made available for inspection and
testing within ll*ll calendar days after
receipt of [Insert ‘‘Notice of Award’’ or
‘‘order’’], and be [Insert ‘‘shipped’’ or ‘‘deliv-
ered’’] within ll*ll calendar days after
receipt of (1) notice of approval and release
by the Government inspector or (2) author-
ization to ship without Government inspec-
tion.

(b) Failure to make supplies available for
inspection and testing or to [Insert ‘‘ship’’ or
‘‘deliver’’] as required by this clause may re-
sult in termination of this contract for de-
fault.

(End of clause)

Alternate I (FEB 1996). If the contract
is for stock items, the Contracting Of-
ficer shall insert ‘‘shipped’’ or ‘‘ship’’
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in the basic clause, add the following
paragraph (b) and redesignate para-
graph (b) of the basic clause as para-
graph (c).

(b) If notice of approval and release by the
Government inspector or authorization to
ship without Government inspection is re-
ceived before ll*ll calendar days after re-
ceipt of the [Insert ‘‘Notice of Award’’ or
‘‘order’’], receipt of such notice shall be
deemed to be received on the ll*ll cal-
endar day after receipt of [Insert ‘‘Notice of
Award’’ or ‘‘order’’]. Shipments shall not be
made before the ll*ll calendar day after
receipt of the [Insert ‘‘Notice of Award’’ or
‘‘order’’] unless authorized in writing by the
Contracting Officer.

*Entries are normally the same num-
ber of days specified for availability.

[54 FR 26558, June 23, 1989, as amended at 54
FR 40060, Sept. 29, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.211–84 Non-compliance with con-
tract requirements.

As prescribed in 48 CFR 511.404(b), in-
sert the following clause:

NON-COMPLIANCE WITH CONTRACT
REQUIREMENTS (FEB 1996)

In the event the Contractor, after receiv-
ing written notice from the Contracting Offi-
cer of non-compliance with any requirement
of this contract, fails to initiate promptly
such action as may be appropriate to comply
with the specified requirement within a rea-
sonable period of time, the Contracting Offi-
cer shall have the right to order the Contrac-
tor to stop any or all work under the con-
tract until the Contractor has complied or
has initiated such action as may be appro-
priate to comply within a reasonable period
of time. The Contractor will not be entitled
to any extension of contract time or pay-
ment for any costs incurred as a result of
being ordered to stop work for such cause.

(End of clause)

[54 FR 26558, June 23, 1989. Redesignated and
amended at 61 FR 6170, Feb. 16, 1996]

552.212–70 Preparation of Offer (Mul-
tiple Award Schedule).

As prescribed in 48 CFR 512.301(a)(1),
insert the following clause:

PREPARATION OF OFFER (MULTIPLE AWARD
SCHEDULE) (AUG 1997)

(a) Definitions. Concession, as used in this
solicitation, means a benefit, enhancement
or privilege (other than a discount), which
either reduces the overall cost of a cus-

tomer’s acquisition or encourages a cus-
tomer to consummate a purchase. Conces-
sions include, but are not limited to freight
allowance, extended warranty, extended
price guarantees, free installation and bonus
goods.

Discount, as used in this solicitation,
means a reduction to catalog prices (pub-
lished or unpublished). Discounts include,
but are not limited to, rebates, quantity dis-
counts, purchase option credits, and any
other terms or conditions other than conces-
sions) which reduce the amount of money a
customer ultimately pays for goods or serv-
ices ordered or received. Any net price lower
than the list price is considered a ‘‘discount’’
by the percentage difference from the list
price to the net price.

(b) For each Special Item Number (SIN) in-
cluded in an offer, the Offeror shall provide
the information outlined in paragraph (c).
Offerors may provide a single response cover-
ing more than one SIN, if the information
disclosed is the same for all products under
each SIN. If discounts and concessions vary
by model or product line, offerors shall en-
sure that information is clearly annotated as
to item or items referenced.

(c) Provide information described below for
each SIN:

(1) Two copies of the offeror’s current pub-
lished (dated or otherwise identified) com-
mercial descriptive catalogs and/or price
list(s) from which discounts are offered. If
special catalogs or price lists are printed for
the purpose of this offer, such descriptive
catalogs or price lists shall include a state-
ment indicating the special catalog or price
list represent a verbatim extract from the
Offeror’s commercial catalog and/or price
list and identify the descriptive catalog and/
or price list from which the information has
been extracted.

(2) Next to each offered item in the com-
mercial catalog and/or price list, the Offeror
shall write the special item number (SIN)
under which the item is being offered. Unless
a special catalog or price list is submitted,
all other items shall be marked ‘‘excluded,’’
lined out, and initialed by the offeror.

(3) The discount(s) offered under this solic-
itation. The description of discounts offered
shall include all discounts, such as prompt
payment discounts, quantity/dollar volume
discounts (indicate whether models/products
can be combined within the SIN or whether
SINs can be combined to earn discounts),
blanket purchase agreement discounts, or
purchase option credits. If the terms of sale
appearing in the commercial catalogs or
price list on which an offer is based are in
conflict with the terms of this solicitation,
the latter shall govern.

(4) A description of concessions offered
under this solicitation which are not granted
to other customers. Such concessions may
include, but are not limited to, an extended
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warranty, a return/exchange goods policy, or
enhanced or additional services.

(5) If the Offeror is a dealer/reseller or the
Offeror will use dealers to perform any as-
pect of contract awarded under this solicita-
tion, describe the functions, if any, that the
dealer/reseller will perform.

(End of clause)

[62 FR 44524, Aug. 21, 1997]

§ 552.212–71 Contract terms and condi-
tions applicable to GSA acquisition
of commercial items.

As prescribed in 512.301(a)(2), insert
the following provision:

CONTRACT TERMS AND CONDITIONS APPLICA-
BLE TO GSA ACQUISITION OF COMMERCIAL
ITEMS (MAR 1998)

The Contractor agrees to comply with any
provision or clause that is incorporated here-
in by reference to implement agency policy
applicable to acquisition of commercial
times or components. The provision or
clause in effect based on the applicable regu-
lation cited on the date the solicitation is
issued applies unless otherwise stated herein.
The following provisions and clauses are in-
corporated by reference:
[The contracting officer should either check
the clauses that apply or delete the clauses
that do not apply from the list. The con-
tracting officer may add the date of the
clause if desired for clarity.]
—552.203–70 Restriction on Advertising
—552.211–73 Marking
—552.215–70 Examination of Records by GSA
—552.215–71 Examination of Records by GSA

(Multiple Award Schedule)
—552.215–72 Price Adjustment—Failure to

Provide Accurate Information
—552.219–71 Allocation of Orders—Partially

Set-Aside Items
—552.228–75 Workmen’s Compensation
—552.229–70 Federal, State, and Local Taxes
—552.232–8 Discounts for Prompt Payment
—552.232–23 Assignment of Claims
—552.232–70 Invoice Payments
—552.232–77 Availability of Funds
—552.232–78 Adjusting Payments
—552.232–79 Final Payment
—552.237–70 Qualifications of Offerors
—552.237–71 Qualifications of Employees
—552.238–72 Contractor’s Report of Sales
—552.238–74 Submission and Distribution of

Authorized FSS Schedule Price List
—552.238–76 Price Reductions
—552.242–70 Status Report of Orders and

Shipments
—552.243–72 Modifications (Multiple Award

Schedule)
—552.246–73 Warranty—Multiple Award

Schedule

—552.246–76 Warranty of Pesticides

(End of provision)

[61 FR 6171, Feb. 16, 1996; 61 FR 10846, Mar. 15,
1996, as amended at 62 FR 44524, Aug. 21, 1997;
63 FR 12967, Mar. 16, 1998]

552.212–72 Contract terms and condi-
tions required to implement stat-
utes or Executive Orders applicable
to GSA acquisition of commercial
items.

As prescribed in 48 CFR 512.301(a)(3),
insert the following provision:

CONTRACT TERMS AND CONDITIONS REQUIRED
TO IMPLEMENT STATUTES OR EXECUTIVE OR-
DERS APPLICABLE TO GSA ACQUISITION OF
COMMERCIAL ITEMS (FEB 1996)

The Contractor agrees to comply with any
provision or clause that is incorporated here-
in by reference to implement provisions of
law or Executive Orders applicable to acqui-
sition of commercial items or components.
The provision or clause in effect based on the
applicable regulation cited on the date the
solicitation is issued applies unless other-
wise stated herein. The following provisions
and clauses are incorporated by reference:

[The contracting officer should either check
the clauses that apply or delete the clauses
that do not apply from the list. The con-
tracting officer may add the date of the
clause if desired for clarity.]

—552.223–70 Hazardous Substances
—552.223–71 Hazardous Material Information
—552.223–72 Nonconforming Hazardous Ma-

terial
—552.225–70 Buy American Act—Hand or

Measuring Tools or Stainless Steel Flat-
ware

—552.225–71 Notice of Procurement Restric-
tion—Hand or Measuring Tools or Stain-
less Steel Flatware

—552.238–70 Identification of Electronic Of-
fice Equipment Providing Accessibility for
the Handicapped

—552.238–75 Identification of Energy-Effi-
cient Office Equipment and Supplies Con-
taining Recovered Materials or Other Envi-
ronmental Attributes

—552.238–77 Industrial Funding Fee

(End of clause)

[61 FR 6171, Feb. 16, 1996]

552.212–73 Evaluation—Commercial
Items (Multiple Award Schedule).

As prescribed in 48 CFR 512.301(a)(4),
insert the following provisions:
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EVALUATION—COMMERCIAL ITEMS (MULTIPLE

AWARD SCHEDULE) (AUG 1997)

(a) The Government may make multiple
awards for the supplies or services offered in
response to this solicitation that meet the
definition of a ‘‘commercial item’’ in FAR
52.202–1. Awards may be made to those re-
sponsible offerors that offer reasonable pric-
ing, conforming to the solicitation, and will
be most advantageous to the Government,
taking into consideration the multiplicity
and complexity of items of various manufac-
turers and the differences in performance re-
quired to accomplish or produce required end
results, production and distribution facili-
ties, price, compliance with delivery require-
ments, and other pertinent factors. By pro-
viding a selection of comparable supplies or
services, ordering activities are afforded the
opportunity to fulfill their requirements
with the item(s) that constitute the best
value and that meet their needs at the low-
est overall cost.

(b) A written notice of award or acceptance
of an offer, mailed or otherwise furnished to
the offeror within the time for acceptance
specified in the offer, shall result in a bind-
ing contract without further action by either
party. Before the offer’s specified expiration
time, the Government may accept an offer
(or part of an offer), whether or not there are
negotiations after its receipt, unless a writ-
ten notice of withdrawal is received before
award.

(End of provision)

Alternate I (AUG 1997). When antici-
pating competition of identical items,
add the following paragraph after para-
graph (b) of the basic provision.

(c) The Government reserves the right to
award only one contract for all or a part of
a manufacturer’s product line. When two or
more offerors (e.g., dealers/resellers) offer
the identical product, award may be made
competitively to only one offeror on the
basis of the lowest price. (Discounts for early
payment will not be considered as an evalua-
tion factor in determining the low offeror).
During initial open season for an option pe-
riod, any offers that are equal to or lower
than the current contract price received for
identical items will be considered. Current
contractors will also be allowed to submit of-
fers for identical items during this initial
open season. The current contractor which
has the identical item on contract will be in-
cluded in the evaluation process. The Gov-
ernment will evaluate all offers and may
award only one contract for each specified
product or aggregate group.

[62 FR 44524, Aug. 21, 1997]

552.214–16 Minimum bid acceptance
period.

As prescribed in 514.270, insert the
following provision:

MINIMUM BID ACCEPTANCE PERIOD (OCT 1985)
(DEVIATION FAR 52.214–16)

(a) ‘‘Acceptance period,’’ as used in this
provision, means the number of calendar
days available to the Government for award-
ing a contract from the date specified in this
solicitation for receipt of bids.

(b) This provision supersedes any language
pertaining to the acceptance period that
may appear elsewhere in this solicitation.

(c) The Government requires a minimum
acceptance period of ll*ll calendar days.

(d) In the space provided immediately
below, bidders may specify a longer accept-
ance period than the Government’s mini-
mum requirement. (Insert any number equal
to or greater than the minimum requirement
stated in paragraph (c) of this provision. Fail-
ure to insert any number means the offeror ac-
cepts the minimum in paragraph (c)).
The bidder allows the following total accept-
ance period: lll calendar days.

(e) A bid allowing less than the Govern-
ment’s minimum acceptance period will be
rejected.

(f) The bidder agrees to execute all that it
has undertaken to do, in compliance with its
bid, if that bid is accepted in writing within
(1) the acceptance period stated in paragraph
(c) above, or (2) any longer acceptance period
stated in paragraph (d) above, or (3) any ex-
tension of the offered acceptance period as
may be subsequently agreed to by the bidder.

(End of provision)

*The contracting officer shall insert an
appropriate number of days.

552.214–73 ‘‘All or none’’ offers.
As prescribed in 514.201–6(a), insert

the following provision:

‘‘ALL OR NONE’’ OFFERS (APR 1984)

(a) Unless awards in the aggregate are spe-
cifically precluded in this solicitation, the
Government reserves the right to evaluate
offers and make awards on an ‘‘all or none’’
basis as provided below.

(b) An offer submitted on an ‘‘all or none’’
or similar basis will be evaluated as follows:
The lowest acceptable offer exclusive of the
‘‘all or none’’ offer will be selected with re-
spect to each item (or group of items when
the solicitation provides for aggregate
awards) and the total cost of all items thus
determined shall be compared with the total
of the lowest acceptable ‘‘all or none’’ offer.
Award will be made to result in the lowest
total cost to the Government.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00426 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



431

General Services Administration 552.214–76

(End of provision)

Alternate I (APR 1984). For a require-
ments or indefinite quantity contract,
the following paragraph (b) shall be
substituted in the basic provision:

(b) An offer submitted on an ‘‘all or none’’
or similar basis will not be considered unless
the offer is low on each item to which the
‘‘all or none’’ offer is made applicable. The
term ‘‘each item’’ as used in this provision
refers either to an item that under the terms
of the solicitation may be independently
awarded, or to a group of items on which an
award is to be made in the aggregate.

552.214–74 Solicitation copies.
As prescribed in 514.201–6(b), insert

the following notice:

SOLICITATION COPIES (MAY 1989)

To reduce costs, only one copy of this so-
licitation is mailed to active bidders and to
addressees on our bidders’ mailing list. If ad-
ditional copies are required by the solicita-
tion, you may reproduce them yourself, pro-
vided they are complete in every respect, or
you may obtain them from the address speci-
fied below:
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
Tel. lllllllllllllllllllll

(End of notice)

552.214–75 Progressive awards and
monthly quantity allocations.

As prescribed in 514.201–7(a), insert
the following clause:

PROGRESSIVE AWARDS AND MONTHLY
QUANTITY ALLOCATIONS (MAY 1989)

(a) Monthly quantity allocation. (1) Set forth
below are the Government’s estimated an-
nual and monthly requirements for each
stock item covered by this solicitation.
Offerors shall indicate, in the spaces pro-
vided, the monthly quantity which they are
willing to furnish of any item or group of
items involving the use of the same produc-
tion facilities. In making monthly alloca-
tions, offerors are urged to group as many
items as possible. Such groupings will make
it possible for the Government to make full-
est use of the production capabilities of each
offeror.

(2) Offerors need not limit their monthly
allocations to the Government’s estimated
monthly requirements, since additional un-
anticipated needs may occur during the pe-
riod of the contract. If an offeror does not in-
sert monthly allocation quantities, it will be
deemed to offer to furnish all of the Govern-

ment’s requirements, even though they may
exceed the stated estimated requirements.

National stock
number

Estimated annual
requirements

Estimated monthly
requirements

BIDDERS MONTHLY QUANTITY ALLOCATIONS

Items or groups of items Monthly allocation quantity

(b) Progressive awards. If the low responsive
offeror’s monthly quantity allocation is less
than the Government’s estimated require-
ments, the Government may make progres-
sive awards beginning with the low respon-
sive offeror and including each next low re-
sponsive offeror to the extent necessary to
meet the estimated requirements.

(c) Ordering procedures. If progressive
awards are made, orders will be placed first
with the Contractor offering the lowest price
on each item normally up to that Contrac-
tor’s maximum quantity allocation and
then, in the same manner, successively to
other Contractors. When cumulative orders
during any month, placed with a lower
priced Contractor, equal or exceed 95 percent
of its monthly quantity allocation, to avoid
the placement of unduly small orders or the
splitting of a subsequent order, the Govern-
ment reserves the right to award the full
quantity of the subsequent order to the next
lower priced Contractor. In no case will or-
ders be placed with any Contractor in excess
of its monthly quantity allocation.

(End of clause)

552.214–76 Bid sample requirements.

As prescribed in 514.202–4(a)(4), insert
the following provision:

BID SAMPLE REQUIREMENTS (MAY 1989)

This provision supplements FAR 52.214–20,
which is incorporated by reference. Samples
shall be from the production of the manufac-
turer whose products will be supplied under
resultant contracts.

(a) Two bid samples are required for each
of the following items in this solicitation:
llllllllllllllllllllllll

(b) Two representative samples shall be
submitted for each of the following items
upon which a bid is submitted:
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Items Acceptable representative
samples

NOTE: (1) Bidders ll Are or ll Are Not
authorized to re-apply samples being re-
tained by GSA in connection with previous
solicitations and/or resultant contracts.
When the block ‘‘Are’’ is marked by the Gov-
ernment, FAR 52.214–20, Alternate II, shall
apply.

(2) Bidders who propose to furnish an item
or group of items from more than one manu-
facturer or production point must submit
two samples from the production of each
manufacturer or production point.

(c) Samples will be evaluated to determine
compliance with all characteristics listed
below:

Subjective characteristics Objective characteristics

(d) Forward samples addressed to the Sam-
ple Room indicated below. Except for sam-
ples delivered by U.S. Mail, deliveries will be
accepted between the hours of llllll
Mondays through Fridays, official holidays
excluded. Samples must be submitted with
the original copy of the attached GSA Form
434 enclosed and properly executed.

CAUTION: Use proper address for method of
shipment selected.

Mail and parcel post Freight or express

(Insert Address of Bid Sample
Room).

(Insert Address of Bid Sam-
ple Room).

(e) Samples shall be disposed of, after they
have served the Government’s purpose, pur-
suant to a bidder’s instructions indicated on
GSA Form 434.

(End of provision)

552.215–70 Examination of records by
GSA.

As prescribed in 515.106–70 and
514.201–7(b), insert the following clause:

EXAMINATION OF RECORDS BY GSA (FEB 1996)

The Contractor agrees that the Adminis-
trator of General Services or any duly au-
thorized representatives shall, until the expi-
ration of 3 years after final payment under
this contract, or of the time periods for the
particular records specified in Subpart 4.7 of
the Federal Acquisition Regulation (48 CFR

4.7), whichever expires earlier, have access to
and the right to examine any books, docu-
ments, papers, and records of the Contractor
involving transactions related to this con-
tract or compliance with any clauses there-
under. The Contractor further agrees to in-
clude in all its subcontracts hereunder a pro-
vision to the effect that the subcontractor
agrees that the Administrator of General
Services or any authorized representatives
shall, until the expiration of 3 years after
final payment under the subcontract, or of
the time periods for the particular records
specified in Subpart 4.7 of the Federal Acqui-
sition Regulation (48 CFR 4.7), whichever ex-
pires earlier, have access to and the right to
examine any books, documents, papers, and
records of such subcontractor involving
transactions related to the subcontract or
compliance with any clauses thereunder. The
term ‘‘subcontract’’ as used in this clause ex-
cludes (a) purchase orders not exceeding
$100,000 and (b) subcontracts or purchase or-
ders for public utility services at rates estab-
lished for uniform applicability to the gen-
eral public.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 61
FR 6172, Feb. 16, 1996]

552.215–71 Examination of records by
GSA (Multiple Award Schedule).

As prescribed in 48 CFR 515.106–70, in-
sert the following clause:

EXAMINATION OF RECORDS BY GSA (MULTIPLE

AWARD SCHEDULE) (AUG 1997)

The Contractor agrees that the Adminis-
trator of General Services or any duly au-
thorized representative shall have access to
and the right to examine any books, docu-
ments, papers and records of the Contractor
involving transactions related to this con-
tract for overbillings, billing errors, compli-
ance with the Price Reduction clause and
compliance with the Industrial Funding Fee
clause of this contract. This authority shall
expire 3 years after final payment. The basic
contract and each option shall be treated as
separate contracts for purposes of applying
this clause.

(End of clause)

[62 FR 44525, Aug. 21, 1997]

552.215–72 Price adjustment—Failure
to provide accurate information.

As prescribed in 48 CFR 515.804–6(d),
insert the following clause:
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PRICE ADJUSTMENT—FAILURE TO PROVIDE
ACCURATE INFORMATION (AUG 1997)

(a) The Government, at its election, may
reduce the price of this contract or contract
modification if the Contracting Officer de-
termines after award of this contract or con-
tract modification that the price negotiated
was increased by a significant amount be-
cause the Contractor failed to:

(1) provide information required by this so-
licitation/contract or otherwise requested by
the Government; or

(2) submit information that was current,
accurate, and complete; or

(3) disclose changes in the Contractor’s
commercial pricelist(s), discounts or dis-
counting policies which occurred after the
original submission and prior to the comple-
tion of negotiations.

(b) The Government will consider informa-
tion submitted to be current, accurate and
complete if the data is current, accurate and
complete as of 14 calendar days prior to the
date it is submitted.

(c) If any reduction in the contract price
under this clause reduces the price for items
for which payment was made prior to the
date of the modification reflecting the price
reduction, the Contractor shall be liable to
and shall pay the United States—

(1) The amount of the overpayment; and
(2) Simple interest on the amount of such

overpayment to be computed from the
date(s) of overpayment to the Contractor to
the date the Government is repaid by the
Contractor at the applicable underpayment
rate effective each quarter prescribed by the
Secretary of the Treasury under 26 U.S.C.
6621(a)(2).

(d) Failure to agree on the amount of the
decrease shall be resolved as a dispute.

(e) In addition to the remedy in paragraph
(a) of this clause, the Government may ter-
minate this contract for default. The rights
and remedies of the Government specified
herein are not exclusive, and are in addition
to any other rights and remedies provided by
law or under this contract.

(End of clause)

[62 FR 44525, Aug. 21, 1997]

552.216–71 Economic price adjust-
ment—FSS multiple award schedule
contracts.

As prescribed in 516.203–4(b), insert
the following clause:

ECONOMIC PRICE ADJUSTMENT (FEB 1996)

Price adjustments include price increases
and price decreases. Adjustments will be con-
sidered as follows:

(a) Contractors shall submit price de-
creases anytime during the contract period

in which they occur. Price decreases will be
handled in accordance with the provisions of
the Price Reduction Clause.

(b) Contractors may request price in-
creases under the following conditions:

(1) Increases resulting from a reissue or
other modification of the Contractor’s com-
mercial catalog/pricelist that was used as
the basis for the contract award.

(2) Only three increases will be considered
during the contract period.

(3) Increases are requested after the first 30
days of the contract period and prior to the
last 60 days of the contract period.

(4) At least 30 days elapse between re-
quested increases.

(c) The aggregate of the increases in any
contract unit price under this clause shall
not exceed llllll* percent of the origi-
nal contract unit price. The Government re-
serves the right to raise this ceiling where
changes in market conditions during the
contract period support an increase.

(d) The following material shall be submit-
ted with the request for a price increase:

(1) A copy of the commercial catalog/price-
list showing the price increase and the effec-
tive date for commercial customers.

(2) Commercial Sales Practice format re-
garding the Contractor’s commercial pricing
practice relating to the reissued or modified
catalog/price list, or a certification that no
change has occurred in the data since com-
pletion of the initial negotiation or a subse-
quent submission.

(3) Documentation supporting the reason-
ableness of the price increase.

(e) The Government reserves the right to
exercise one of the following options:

(1) Accept the Contractor’s price increases
as requested when all conditions of (b), (c),
and (d) of this clause are satisfied;

(2) Negotiate more favorable discounts
from the new commercial prices when the
total increase requested is not supported; or,

(3) Remove the product(s) from contract
involved pursuant to the Cancellation Clause
of this contract, when the increase requested
is not supported.

(f) The contract modification reflecting
the price adjustment shall be signed by the
Government and made effective upon receipt
of notification from the Contractor that the
new catalog/pricelist has been mailed to the
addressees previously furnished by the Con-
tracting Officer, provided that in no event
shall such price adjustment be effective prior
to the effective date of the commercial price
increases. The increased contract prices
shall apply to delivery orders issued to the
Contractor on or after the effective date of
the contract modification.

(End of clause)

* Insert the percent appropriate at the
time the solicitation is issued. This
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percentage should normally be 10 per-
cent, unless based on a trend estab-
lished by an appropriate index such as
the Producer Prices and Price Index
during the most recent 6-month period
indicating that a different percentage
is more appropriate. Any ceiling other
than 10 percent must be approved by
the contracting director.

Alternate I (JAN 1989). The following
is substituted for paragraphs (b) and (c)
of the clause:

(b) Contractors may request price in-
creases to be effective on or after the first 12
months of the contract period providing all
of the following conditions are met:

(1) Increases resulting from a reissue or
other modification of the Contractor’s com-
mercial catalog/pricelist that was used as
the basis for the contract award.

(2) No more than three increases will be
considered during each succeeding 12-month
period of the contract. (For succeeding con-
tract periods of less than 12 months, up to
three increases will be considered subject to
the other conditions of this subparagraph
(b)).

(3) Increases are requested before the last
60 days of the contract period.

(4) At least 30 days elapse between re-
quested increases.

(c) In any contract period during which
price increases will be considered, the aggre-
gate of the increases during any 12-month
period shall not exceed llll* percent of
the contract unit price in effect at the end of
the preceding 12-month period. The Govern-
ment reserves the right to raise the ceiling
when market conditions during the contract
period support such a change.

(End of clause)

* Insert the percentage appropriate at
the time the solicitation is issued. This
percentage should be determined based
on the trend established by an appro-
priate index such as the Producer
Prices and Price Index. A ceiling of
more than 10 percent must be approved
by the contracting director.

[54 FR 26558, June 23, 1989, as amended at 61
FR 6172, Feb. 16, 1996; 61 FR 10846, Mar. 15,
1996]

552.216–72 Economic Price Adjust-
ment—Stock and Special Order Pro-
gram Contracts.

As prescribed in 516.203–4(c)(2), insert
the following clause:

ECONOMIC PRICE ADJUSTMENT—STOCK AND

SPECIAL ORDER PROGRAM CONTRACTS (AUG
1990)

(a) ‘‘Producer Price Index’’ (PPI), as used
in this clause, means the originally released
index, not seasonally adjusted, published by
the Bureau of Labor Statistics, U.S. Depart-
ment of Labor (Labor) for product code
llll found under Table llll.

(b) During the term of the contract, the
award price may be adjusted once upward or
downward a maximum of * percent. Any
price adjustment for the product code shall
be based upon the percentage change in the
PPI released in the month prior to the ini-
tial month of the contract period specified in
the solicitation for sealed bidding or the
month prior to award in negotiation (the
base index) and the PPI released 12 months
later (the updated index). The formula for
determining the Adjusted Contract Price
(ACP) applicable to shipments for the bal-
ance of the contract period is—

ACP = ×Updated index
Base index

Awarded price

(c) If the PPI is not available for the
month of the base index or the updated
index, the month with the most recently
published PPI prior to the month determin-
ing the base index or updated index shall be
used.

(d) If a product code is discontinued, the
Government and the Contractor will mutu-
ally agree to substitute a similar product
code. If Labor designates an index with a
new title and/or code number as continuous
with the product code specified above, the
new index shall be used.

(e) Unless the Contractor’s written request
for a price adjustment resulting from the ap-
plication of the formula in (b) above is re-
ceived by the Contracting Officer within 30
calendar days of the release of the updated
index, the Contractor shall have waived its
right to an upward price adjustment for the
balance of the contract. Alternatively, the
Contracting Officer will unilaterally adjust
the award price downward when appropriate
using the updated index defined in (b) above.

(f) Price adjustments shall be effective
upon execution of a contract modification by
the Government or on the 31st day following
the release of the updated index, whichever
is later, shall indicate the updated index and
percent of change as well as the ACP, and
shall not apply to delivery orders issued be-
fore the effective date.
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(End of clause)

Alternate I (AUG 1990). As prescribed
in 516.203–4(c)(2), substitute the follow-
ing paragraphs (b), (e) and (f) for para-
graphs (b), (e) and (f) of the basic
clause:

(b) In any option period, the contract price
may be adjusted upward or downward a max-
imum of * percent.

(1) For the first option period, any price
adjustment for the product code shall be
based upon the percentage change in the PPI
released in the month prior to the initial
month of the contract period specified in the
solicitation for sealed bidding or the month
prior to award in negotiation (the base
index) and the PPI released in the third
month before completion of the initial con-
tract period stated in the solicitation (the
updated index). This initial contract period
may be less than 12 months. The formula for
determining the Adjusted Contract Price
(ACP) applicable to shipments during the
first option period is—

ACP = ×Updated index

Base index
Award price

(2) For any subsequent option period, the
price adjustment shall be the percentage
change between the previously updated index
(the new base index) and the PPI released 12
months later (the most recent updated
index). This percentage shall be applied to
the Current Contract Price (CCP). The for-
mula for determining the ACP applicable to
shipments for the subsequent option pe-
riod(s) is—

ACP CCP= ×Most recent updated index

New base index

(e) Unless the Contractor’s written request
for a price adjustment resulting from the ap-
plication of the formulas in (b) (1) or (2)
above is received by the Contracting Officer
within 30 calendar days of the date of the
Government’s preliminary written notice of
its intent to exercise the option, the Con-
tractor shall have waived its right to an up-
ward price adjustment for that option pe-
riod. Alternatively, the Contracting Officer
in its written notice shall exercise the option
at the CCP or at a reduced price when appro-
priate using the formulas in (b) (1) or (2)
above.

(f) Price adjustments shall be effected by
execution of a contract modification by the
Government indicating the most recent up-
dated index and percent of change and shall
apply to delivery orders placed on or after
the first day of the option period.

Alternate II (AUG 1990). As prescribed
in 516.203–4(c)(2), add the following
paragraph (g) to the basic clause.

(g) No price adjustment will be made un-
less the percentage change in the PPI is at
least ** percent.

lllllll
*The appropriate percentage should

be determined based upon the histori-
cal trend in the PPI for the product
code. A ceiling of more than 10 percent
must be approved by the Contracting
Director.

**The Contracting Officer should in-
sert a lower percent than the maxi-
mum percentage stated in paragraph
(b) of the clause.

[55 FR 39279, Sept. 26, 1990]

552.216–73 Placement of orders.
As prescribed in 516.505(a), insert the

following clause:

PLACEMENT OF ORDERS (JUN 1994)

(a) Delivery orders (orders) will be placed
by: [Contracting Officer insert names of Fed-
eral agencies].

(b) Orders may be placed through Elec-
tronic Data Interchange (EDI) or mailed in
paper form. EDI orders shall be placed using
the American National Standards Institute
(ANSI) X12 Standard for Electronic Data
Interchange (EDI) format.

(c) If the contractor agrees, GSA’s Federal
Supply Service (FSS) will place all orders by
EDI using computer-to-computer EDI. If
computer-to-computer EDI is not possible,
FSS will use an alternative EDI method al-
lowing the Contractor to receive orders by
facsimile transmission. Subject to the Con-
tractor’s agreement, other agencies may
place orders by EDI.

(d) When computer-to-computer EDI proce-
dures will be used to place orders, the Con-
tractor shall enter into one or more Trading
Partner Agreements (TPA) with each Fed-
eral agency placing orders electronically in
order to ensure mutual understanding by the
parties of certain electronic transaction con-
ventions and to recognize the rights and re-
sponsibilities of the parties as they apply to
this method of placing orders. The TPA must
identify, among other things, the third party
provider(s) through which electronic orders
are placed, the transaction sets used, secu-
rity procedures, and guidelines for imple-
mentation. Federal agencies may obtain a
sample format to customize as needed from
the office specified in (g) below.

(e) The Contractor shall be responsible for
providing its own hardware and software
necessary to transmit and receive data elec-
tronically. Additionally, each party to the
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TPA shall be responsible for the costs associ-
ated with its use of third party provider
services.

(f) Nothing in the TPA will invalidate any
part of this contract between the Contractor
and the General Services Administration. All
items and conditions of this contract that
otherwise would be applicable to a mailed
order shall apply to the electronic order.

(g) The basic content and format of the
TPA will be provided by: General Services
Administration, Systems Inventory and Op-
erations Management Center (FCS), Wash-
ington, DC 20406, Telephone: [Contracting Of-
ficer insert appropriate telephone numbers]
FAX:

Alternate I (JUN 1994). As prescribed
in 516.505(a), substitute the following
paragraphs (a), (b), (c), and (d) for para-
graphs (a), (b), (c), and (d) of the basic
clause:

(a) All delivery orders (orders) under this
contract will be placed by the General Serv-
ices Administration’s Federal Supply Serv-
ice (FSS). The Contractor is not authorized
to accept orders from any other agency. Vio-
lation of this restriction may result in ter-
mination of the contract pursuant to the de-
fault clause of this contract.

(b) All orders shall be placed by Electronic
Data Interchange (EDI) using the American
National Standards Institute (ANSI) X12
Standard for Electronic Data Interchange
(EDI) format.

(c) If the Contractor agrees, transmission
will be computer-to-computer EDI. If com-
puter-to-computer EDI is not possible, FSS
will use an alternative method allowing the
Contractor to receive orders by facsimile
transmission.

(d) When computer-to-computer EDI proce-
dures will be used to place orders, the Con-
tractor shall enter into a Trading Partner
Agreement (TPA) with FSS in order to en-
sure mutual understanding by the parties of
certain electronic transaction conventions
and to recognize the rights and responsibil-
ities of the parties as they apply to this
method of placing orders. The TPA must
identify, among other things, the third party
provider(s) through which electronic orders
and placed, the transaction sets used, secu-
rity procedures, and guidelines for imple-
mentation.

Alternate II (JUN 1994). As prescribed
in 516.505(a), substitute the following
paragraph (a) for paragraph (a) of the
basic clause:

(a) Delivery orders under this contract
may be placed by either the using Federal
agencies or the General Services Administra-
tion’s Federal Supply Service (FSS).

[59 FR 32384, June 23, 1994]

552.216–74 Ordering information.
As prescribed in 516.505(b), insert the

following provision:

ORDERING INFORMATION (JUN 1994)

(a) In accordance with the Placement of
Orders clause of this solicitation, the offeror
elects to receive orders placed by GSA’s Fed-
eral Supply Service (FSS) by either ( ) fac-
simile transmission or ( ) computer-to-com-
puter Electronic Data Interchange (EDI).

(b) An offeror electing to receive com-
puter-to-computer EDI is requested to indi-
cate below the name, address, and telephone
number of the representative to be contacted
regarding establishment of an EDI interface.
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

(c) An offeror electing to receive orders by
facsimile transmission is requested to indi-
cate below the telephone number(s) for fac-
simile transmission equipment where orders
should be forwarded.
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

(d) For mailed orders, the offeror is re-
quested to include the postal mailing ad-
dress(es) where paper form orders should be
mailed.
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

(End of provision)

Alternate I (JUN 1994). As prescribed
in 516.505(b), delete paragraph (d) of the
basic provision:

Alternate II (JUN 1994). As prescribed
in 516.505(b), add the following para-
graph (e) to the basic provision:

(e) Offerors marketing through dealers are
requested to indicate below whether those
dealers will be participating in the proposed
contract.

YES ( ) NO ( )
If ‘‘yes’’ is checked, ordering information

to be inserted above shall reflect that in ad-
dition to offeror’s name, address, and fac-
simile transmission telephone number, or-
ders can be addressed to the offeror’s name,
c/o nearest local dealer. In this event, two
copies of a list of participating dealers shall
accompany this offer, and shall also be in-
cluded in Contractor’s Federal Supply
Schedule pricelist.

[59 FR 32385, June 23, 1994]

552.217–70 Evaluation of Options.
As prescribed in 517.208, insert the

following provision:
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EVALUATION OF OPTIONS (AUG 1990)

(a) The Government will evaluate offers for
award purposes by determining the lowest
base period price. When option year pricing
is based on a formula (e.g., changes in the
Producer Price Index or other common
standard); option year pricing is automati-
cally considered when evaluating the base
year price, as any change in price will be
uniformly related to changes in market con-
ditions. All options are therefore considered
to be evaluated. Evaluation of options will
not obligate the Government to exercise the
option(s).

(b) The Government will reject the offer if
exceptions are taken to the price provisions
of the Economic Price Adjustment clause,
unless the exception results in a lower maxi-
mum option year price. Such offers will be
evaluated without regard to the lower option
year(s) maximum. However, if the offeror of-
fering a lower maximum is awarded a con-
tract, the award will reflect the lower maxi-
mum.

(End of provision)

[55 FR 39280, Sept. 26, 1990]

552.217–71 Notice Regarding Op-
tion(s).

As prescribed in 517.208(a), insert the
following provision:

NOTICE REGARDING OPTION(S) (NOV 1992)

The General Services Administration
(GSA) has included an option to [Insert ‘‘pur-
chase additional quantities of supplies or
services’’ or ‘‘extend the term of this con-
tract’’ or ‘‘purchase additional quantities of
supplies or services and to extend the term
of this contract’’] in order to demonstrate
the value it places on quality performance
by providing a mechanism for continuing a
contractual relationship with a successful
Offeror that performs at a level which meets
or exceeds GSA’s quality performance expec-
tations as communicated to the Contractor,
in writing, by the Contracting Officer or des-
ignated representative. When deciding
whether to exercise the option, the Contract-
ing Officer will consider the quality of the
contractor’s past performance under this
contract in accordance with 48 CFR 517.207.

(End of provision)

[57 FR 59939, Dec. 17, 1992]

552.219–71 Allocation of orders—par-
tially set-aside items.

As prescribed in 519.508, insert the
following clause:

ALLOCATION OF ORDERS—PARTIALLY SET-
ASIDE ITEMS (JUN 1986)

Where the set-aside portion of an item or
group of items is awarded to a Contractor
other than the one receiving the award on
the corresponding non-set-aside portion, the
Government will divide the requirements to
be ordered between the two contractors with
the objective of achieving, as nearly as pos-
sible, a 50/50 division of the total value of or-
ders placed after the award of the set-aside
portion. In no case will this division vary by
more than a 60/40 division (with either the
non-set-aside or set-aside Contractor receiv-
ing the larger portion) from the time of the
award of the set-aside portion.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 54
FR 40060, Sept. 29, 1989]

552.219–72 Notice to offerors of sub-
contracting plan requirements.

As prescribed in 519.708(a), insert the
following provision:

NOTICE OF OFFERORS OF SUBCONTRACTING

PLAN REQUIREMENTS (DEC 1995)

The General Services Administration
(GSA) is committed to assuring that maxi-
mum practicable opportunity is provided to
small, small disadvantaged, and women-
owned small business concerns to participate
in the performance of this contract consist-
ent with its efficient performance. GSA ex-
pects any subcontracting plan submitted
pursuant to FAR 52.219–9, Small, Small Dis-
advantaged and Women Owned Small Busi-
ness Subcontracting Plan, to reflect this
commitment. Consequently, an offeror, other
than a small business concern, before being
awarded a contract exceeding $500,000
($1,000,000 for construction) will be required
to demonstrate that its subcontracting plan
represents a creative and innovative pro-
gram for involving small, small disadvan-
taged, and women-owned small business con-
cerns as subcontractors in the performance
of this contract.

(End of provision)

[61 FR 1152, Jan. 17, 1996]

552.219–73 Preparation, submission,
and negotiation of subcontracting
plans.

As prescribed in 519.708(b), insert the
following provision:
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PREPARATION, SUBMISSION, AND NEGOTIATION

OF SUBCONTRACTING PLANS (DEC 1995)

(a) An offeror, other than a small business
concern, submitting an offer that exceeds
$500,000 ($1,000,000 for construction) shall sub-
mit a subcontracting plan with its initial
offer. The subcontracting plan will be nego-
tiated concurrently with price and any re-
quired technical and management proposals,
unless the offeror submits a previously-ap-
proved commercial products plan. Maximum
practicable utilization of small, small dis-
advantaged, and women-owned small busi-
ness concerns as subcontractors is a matter
of national interest with both social and eco-
nomic benefits. It is the General Services
Administration’s (GSA’s) expectation that
an offeror’s subcontracting plan will reflect
a commitment to assuring that small, small
disadvantaged, and women-owned small busi-
ness concerns are provided the maximum
practicable opportunity, consistent with effi-
cient contract performance, to participate as
subcontractors in the performance of the re-
sulting contract. An offeror submitting a
commercial products plan can reflect this
commitment through subcontracting oppor-
tunities it provides that relate to the
offeror’s production generally; i.e., for both
its commercial and Government business.

(b) GSA believes that this potential con-
tract provides significant opportunities for
the use of small, small disadvantaged, and
women-owned small business concerns as
subcontractors. Consequently, in addressing
the eleven elements described in FAR 52.219–
9(d) of the clause in this contract entitled
Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan,
the offeror shall demonstrate that its sub-
contracting plan represents a creative and
innovative program for involving small,
small disadvantaged, and women-owned
small business concerns in performing the
contract. The subcontracting plan shall in-
clude a description of the offeror’s sub-
contracting strategies used in any previous
contracts, significant achievements, and how
this plan will build upon those earlier
achievements. Additionally, the offeror shall
demonstrate through its plan that it under-
stands the small business subcontracting
program’s objectives, GSA’s expectations,
and is committed to taking those actions
necessary to meet these goals or objectives.

(c) In determining the acceptability of any
subcontracting plan, the Contracting Officer
will—

(1) Review the plan to verify that the offer-
or has demonstrated an understanding of the
small business subcontracting program’s ob-
jectives and GSA’s expectations with respect
to the program and has included all the in-
formation, goals, and assurances required by
FAR 52.219–9;

(2) Consider previous goals and achieve-
ments of contractors in the same industry;

(3) Consider information and potential
sources obtained from agencies administer-
ing national and local preference programs
and other advocacy groups in evaluating
whether the goals stated in the plan ade-
quately reflect the anticipated potential for
subcontracting to small, small disadvan-
taged, and women-owned small business con-
cerns; and

(4) Review the offeror’s description of its
strategies, historical performance and sig-
nificant achievements in placing sub-
contracts for the same or similar products or
services with small, small disadvantaged,
and women-owned small business concerns.
the offeror’s description can apply to com-
mercial as well as previous Government con-
tracts.

(d) Failure to submit an acceptable sub-
contracting plan and/or correct deficiencies
in a plan within the time specified by the
Contracting Officer shall make the offeror
ineligible for award.

(End of provision)

[59 FR 38936, Aug. 1, 1994, as amended at 61
FR 1152, Jan. 17, 1996]

552.219–74 Goals for Subcontracting
Plan.

As prescribed in 519.708(c), insert the
following provision:

GOALS FOR SUBCONTRACTING PLAN (DEC 1995)

(a) Maximum practicable utilization of
small, small disadvantaged, and women-
owned small business concerns as sub-
contractors is a matter of national interest
with both social and economic benefits.

(1) The General Services Administration’s
(GSA’s) commitment to ensuring that maxi-
mum practicable opportunity is provided to
small, small disadvantaged, and women-
owned small business concerns to participate
as subcontractors in the performance of this
contract, consistent with its efficient per-
formance, must be reflected in the offeror’s
subcontracting plan submitted pursuant to
the clause of this contract at FAR 52.219–9,
Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan;

(2) In addressing the eleven elements de-
scribed at FAR 52.219–9(d), the offeror shall
demonstrate that its subcontracting plan
represents a creative and innovative pro-
gram for involving small, small disadvan-
taged, and women-owned small business con-
cerns in performing this contract. An offeror
submitting a commercial products plan can
demonstrate its commitment in providing
maximum practicable opportunities through
subcontracting opportunities it provides to
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small, small disadvantaged, and women-
owned small business concerns that relate to
the offeror’s production generally; i.e., for
both its commercial and Government busi-
ness.

(3) The subcontracting plan shall include a
description of the offeror’s subcontracting
strategies used in previous contracts and sig-
nificant achievements, with an explanation
of how this plan will build upon those earlier
achievements. Additionally, the offeror shall
demonstrate through its plan that it under-
stands the small business subcontracting
program’s objectives, GSA’s expectations,
and is committed to taking those actions
necessary to meet these goals or objectives.

(b) GSA believes that this contract pro-
vides significant opportunities for the use of
small, small disadvantaged, and women-
owned small business concerns as sub-
contractors. Accordingly, it is anticipated
that an acceptable subcontracting plan will
contain at least the following goals:

Small Business llll percent
Small Disadvantaged Business llll per-

cent
Women-Owned Small Business llll per-

cent

NOTE: Target goals are expressed as a per-
centage of planned subcontracting dollars.

(c) In determining the acceptability of any
subcontracting plan, the Contracting Officer
will—

(1) Review the plan to verify that the offer-
or has demonstrated an understanding of the
small business subcontracting program’s ob-
jectives and GSA’s expectations with respect
to the programs and has included all the in-
formation, goals, and assurances required by
FAR 52.219–9;

(2) Consider previous goals and achieve-
ments of contractors in the same industry;

(3) Consider information and potential
sources obtained from agencies administer-
ing national and local preference programs
and other advocacy groups in evaluating
whether the goals stated in the plan ade-
quately reflect the anticipated potential for
subcontracting to small, small disadvan-
taged, and women-owned small business con-
cerns; and

(4) Review the offeror’s description of its
strategies, historical performance and sig-
nificant achievements in placing sub-
contracts for the same or similar products or
services with small, small disadvantaged,
and women-owned small business concerns.
The offeror’s description can apply to com-
mercial as well as previous Government con-
tracts.

(d) Failure to submit an acceptable sub-
contracting plan and/or correct deficiencies
in a plan within the time specified by the
Contracting Officer shall make the offeror
ineligible for award.

(End of provision)

Alternate I (DEC 1995). The Contract-
ing Officer, as prescribed in 519.708(c),
shall delete paragraph (b) of the basic
provision and redesignate paragraphs
(c) and (d) as paragraphs (b) and (c).

[59 FR 38936, Aug. 1, 1994; 59 FR 45063, Aug. 31,
1994, as amended at 61 FR 1152, Jan. 17, 1996;
61 FR 39089, July 26, 1996; 61 FR 42462, Aug. 15,
1996]

552.223–70 Hazardous substances.
As prescribed in 523.303(a), insert the

following clause:

HAZARDOUS SUBSTANCES (MAY 1989)

(a) If the packaged items to be delivered
under this contract are of a hazardous sub-
stance and ordinarily are intended or consid-
ered to be for use as a household item, this
contract is subject to the Federal Hazardous
Substances Act, as amended (15 U.S.C. 1261–
1276), implementing regulations thereof (16
CFR chapter II), and Federal Standard No.
123, Marking for Shipment (Civil Agencies),
issue in effect on the date of this solicita-
tion.

(b) The packaged items to be delivered
under this contract are subject to the prepa-
ration of shipping documents, the prepara-
tion of items for transportation, shipping
container construction, package making,
package labeling, when required, shipper’s
certification of compliance, and transport
vehicle placarding in accordance with parts
171 through 178 of 49 CFR and the Hazardous
Materials Transportation Act.

(c) The minimum packaging acceptable for
packaging Department of Transportation
regulated hazardous materials shall be those
in 49 CFR 173.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 56
FR 1741, Jan. 17, 1991]

552.223–71 Hazardous material infor-
mation.

As prescribed in 523.370, insert the
following provision:

HAZARDOUS MATERIAL INFORMATION (APR
1984)

Offeror shall indicate for each national
stock number (NSN) the following informa-
tion:

NSN
DOT

shipping
name

DOT
hazard
class

DOT label required

Yes [ ] No [ ]
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NSN
DOT

shipping
name

DOT
hazard
class

DOT label required

Yes [ ] No [ ]

Yes [ ] No [ ]

(End of provision)

552.223–72 Nonconforming hazardous
materials.

As prescribed in 523.303(b), insert the
following clause:

NONCONFORMING HAZARDOUS MATERIALS

(MAR 1992)

(a) Nonconforming supplies that contain
hazardous material or that may expose per-
sons who handle or transport the supplies to
hazardous material and which require re-
placement under the inspection and/or war-
ranty clauses of this contract shall be re-
shipped to the Contractor at the Contrac-
tor’s expense. The Contractor agrees to ac-
cept return of these nonconforming supplies
and to pay all costs occasioned by their re-
turn.

(b) Hazardous materials, as used in this
clause, includes any material defined as haz-
ardous under the latest version of Federal
Standard No. 313 (including revisions adopt-
ed during the term of the contract).

(c) If the Contractor fails to provide ac-
ceptable disposition instructions for the non-
conforming supplies within 10 days from the
date of the Government’s request (or such
longer period as may be agreed to between
the Contracting Officer and the Contractor),
or fails to accept return of the reshipped
nonconforming supplies, such failure: (1)
May be interpreted as a willful failure to
perform, (2) may result in termination of the
contract for default and (3) shall be consid-
ered by the Contracting Officer in determin-
ing the responsibility of the Contractor for
any future award (see FAR 9.104–3(c) and
9.406–2).

(d) Pending final resolution of any dispute,
the Contractor shall promptly comply with
the decision of the Contracting Officer.

(End of clause)

[56 FR 1741, Jan. 17, 1991, as amended at 57
FR 14649, Apr. 22, 1992]

552.225–8 Trade Agreements Act Cer-
tificate.

As prescribed in 525.407(a), insert the
following provision:

TRADE AGREEMENTS ACT CERTIFICATE (DEC
1994) (DEVIATION FAR 52.225–8)

(a) The Offeror, by signing this offer, cer-
tifies that each end product to be delivered
under this contract is a U.S. made end prod-
uct, a designated country end product, a Car-
ibbean Basin country end product, a Cana-
dian end product or a Mexican end product
as defined in the clause entitled ‘‘Trade
Agreements Act’’ at 48 CFR 552.225–9.

(b) Offers will be evaluated in accordance
with subpart 25.4 of the Federal Acquisition
Regulation except that offers of U.S. made
end products, designated country end prod-
ucts, Caribbean Basin end products, Cana-
dian end products, or Mexican end products
shall be evaluated without the restrictions of
the Buy American Act or the Balance of
Payments Program.

(End of provision)

[59 FR 64857, Dec. 16, 1994]

552.225–9 Trade Agreements Act.
As prescribed in 525.407(a), insert the

following clause.

TRADE AGREEMENTS ACT (DEC 1994)
(DEVIATION FAR 52.225–9)

(a) This clause implements the Trade
Agreements Act of 1979 (19 U.S.C. 2501–2582)
by providing a preference for U.S. made end
products, designated country end products,
Caribbean Basin country end products, Cana-
dian end products or Mexican end products
over other products.

‘‘Caribbean Basin country end products,’’
as used in this clause, means an article that:
(1) is wholly the growth, product, or manu-
facture of a Caribbean Basin country (as de-
fined in section 25.401 of the Federal Acquisi-
tion Regulation (FAR)), or (2) in the case of
an article which consists in whole or in part
of materials from another country or instru-
mentality, has been substantially trans-
formed into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was so transformed. The term
includes services (except transportation
services) incidental to its supply; provided
that the value of those incidental services
does not exceed that of the product itself. It
does not include service contracts as such.
The term excludes products that are ex-
cluded from duty free treatment from Carib-
bean countries under the Caribbean Basin
Economic Recovery Act (19 U.S.C. 2703(b)).
These exclusions presently consist of (i) tex-
tiles and apparel articles that are subject to
textile agreements; (ii) footwear, handbags,
luggage, flat goods, work gloves, and leather
wearing apparel not designated as eligible
articles for the purpose of the Generalized
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System of Preference under title V of the
Trade Act of 1974; (iii) tuna, prepared or pre-
served in any manner in airtight containers,
(iv) petroleum, or any product derived from
petroleum; and (v) watches and watch parts
(including cases, bracelets and straps) of
whatever type including, but not limited to,
mechanical, quartz digital or quartz analog,
if such watches or watch parts contain any
material that is the product of any country
to which the Tariff Schedule of the United
States (TSUS) column 2 rates of duty apply.

‘‘Designated country end product,’’ as used
in this clause, means an article that (1) is
wholly the growth, product, or manufacture
of the designated country (as defined in sec-
tion 25.401 of the Federal Acquisition Regula-
tion (FAR)), or (2) in the case of an article
which consists in whole or in part of mate-
rials from another country or instrumental-
ity, has been substantially transformed into
a new and different article of commerce with
a name, character, or use distinct from that
of the article or articles from which it was so
transformed. The term includes services (ex-
cept transportation services) incidental to
its supply, provided that the value of those
incidental services does not exceed that of
the product itself. It does not include service
contracts as such.

‘‘Canadian end product,’’ as used in this
clause, means an article that (1) is wholly
the growth, product, or manufacture of Can-
ada, or (2) in the case of an article which
consists in whole or in part of materials
from another country or instrumentality,
has been substantially transformed in Can-
ada into a new and different article of com-
merce with a name, character, or use dis-
tinct from that of the article or articles from
which it was transformed. The term includes
services (except transportation services) in-
cidental to its supply; provided, that the
value of those incidental services does not
exceed that of the product itself. It does not
include service contracts as such.

‘‘Mexican end product,’’ as used in this
clause, means an article that (1) is wholly
the growth, product, or manufacture of Mex-
ico, or (2) in the case of an article which con-
sists in whole or in part of materials from
another country or instrumentality, has
been substantially transformed in Mexico
into a new and different article of commerce
with a name, character, or use distinct from
that of the article or articles from which it
was so transformed. The term includes serv-
ices (except transportation services) inciden-
tal to its supply, provided that the value of
those incidental services does not exceed
that of the product itself. It does not include
service contracts as such.

‘‘End products,’’ as used in this clause,
means those articles, materials, and supplies
to be acquired under this contract for public
use.

‘‘U.S. made end product,’’ as used in this
clause, means an article which (1) is wholly
the growth, product, or manufacture of the
United States, or (2) in the case of an article
which consists in whole or in part of mate-
rials from another country or instrumental-
ity, has been substantially transformed in
the United States into a new and different
article of commerce with a name, character,
or use distinct from that of the article or ar-
ticles from which it was so transformed.

‘‘Nondesignated country end products,’’ as
used in this clause, means any end product
which is not a U.S. made end product, des-
ignated country end product, Caribbean
Basin Country end product, Canadian end
product or Mexican end product.

‘‘United States,’’ as used in this clause,
means the United States, its possessions,
Puerto Rico, and any other place which is
subject to its jurisdiction, but does not in-
clude leased bases or trust territories.

(b) The Contractor agrees to deliver under
this contract only U.S. made end products,
designated country end products, Caribbean
Basin country end products, Canadian end
products or Mexican end products or, if a na-
tional interest waiver is granted under sec-
tion 302 of the Trade Agreements Act of 1979,
nondesignated country end products. Only if
such waiver is granted may a nondesignated
country end product be delivered under this
contract(s).

(c) Offers will be evaluated in accordance
with the policies and procedures of Part 25 of
the FAR except that offers of U.S. made end
products, designated country end products,
Caribbean Basin end products, Canadian end
products or Mexican end products shall be
evaluated without the restrictions of the
Buy American Act or the Balance of Pay-
ments Program.

(End of clause)

[59 FR 64857, Dec. 16, 1994]

552.225–70 Buy American Act—hand or
measuring tools or stainless steel
flatware.

As prescribed in 525.105–70(d), insert
the following provision:

BUY AMERICAN ACT—HAND OR MEASURING
TOOLS OR STAINLESS STEEL FLATWARE
(MAY 1989)

Offers of foreign end products will be eval-
uated in accordance with GSAR 525.105–70(c)
(48 CFR 525.105–70(c)). Offerors that intend to
supply foreign end products must specify
below or on an attachment to this offer the
amount of duty (a) applicable if a duty-free
entry certificate was not issued (for Cana-
dian end products only) or (b) included in
each offered price (for all other offers of for-
eign end products). If no duty is specified,
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the differential in GSAR 525.105–70(c)(2)(i)
will be applied to the offered price.

Item No. Unit Amount of duty (in
dollars and cents)

(End of provision)

[54 FR 26558, June 23, 1989, as amended at 54
FR 40060, Sept. 29, 1989]

552.225–71 Notice of procurement re-
striction—hand or measuring tools
or stainless steel flatware.

As prescribed in 525.105–71(c), insert
the following clause:

NOTICE OF PROCUREMENT RESTRICTION—HAND
OR MEASURING TOOLS OR STAINLESS STEEL
FLATWARE (MAY 1989)

(a) Awards under this solicitation will only
be made to offerors that will furnish hand or
measuring tools or stainless steel flatware
that are domestic end products. Pursuant to
the requirements of the current Department
of Defense Appropriations Act, GSA has de-
termined, in accordance with section 6–104.4
of the Armed Services Procurement Regula-
tion (6/15/70) (32 CFR 6–104.4), that it is in the
national interest to reject foreign products.

As used in this clause, a ‘‘domestic end
product’’ is—

(1) Any hand or measuring tool, except for
an electric or air-motor driven hand tool, or
stainless steel flatware, wholly produced or
manufactured, including all components, in
the United States or its possessions; or

(2) Any electric or air-motor driven hand
tool if the cost of its components produced
or manufactured in the United States ex-
ceeds 75 percent of the cost of all its compo-
nents.

(b) Tool kits or sets, being procured under
this solicitation, will not be considered do-
mestic end products if any individual tool
classified in FSC Group 51 or 52 and included
in a tool kit or set is not a domestic end
product as defined in paragraph (a) of this
clause. The restrictions of this clause do not
apply to individual hand or measuring tools
that are contained in the tool kit or set but
are not classified in FSC Group 51 or 52.

(End of clause)

§ 552.225–72 Eligible Products from
Nondesignated Countries—Waiver.

As prescribed in 525.407(b), insert the
following clause:

ELIGIBLE PRODUCTS FROM NONDESIGNATED
COUNTRIES—WAIVER (AUG 1992)

(a) In accordance with the Trade Agree-
ments Act of 1979 and 48 CFR 25.402(b), no eli-
gible product that originates in a nondes-
ignated country may be purchased by a Fed-
eral agency. However, this restriction may
be waived before award when it is deter-
mined to be in the national interest. Accord-
ingly, offers to furnish products originating
in a nondesignated country identified in
paragraph (c) below, may be submitted in re-
sponse to this solicitation and will be consid-
ered for award if a waiver is obtained from
the U.S. Trade Representative or a designee
(19 U.S.C. 2512) on the basis that:

(1) No responsive bid or technically accept-
able offer from a responsible offeror is re-
ceived offering U.S. or designated country
end products, Caribbean Basin country end
products, Canadian or Mexican end products
as defined in the clause entitled ‘‘Trade
Agreement Act’’ in this solicitation; or

(2) Responsible offerors do not offer a suffi-
cient quantity to meet the Government’s re-
quirements.

(b) The determination to seek a waiver is
at the sole discretion of the acquiring activ-
ity, and the granting of such waiver will be
at the sole discretion of the U.S. Trade Rep-
resentative or designee (48 CFR 525.402).

(c) The Offeror certifies that the following
product(s) is an end product other than an
end product of the United States, a des-
ignated country or a Caribbean Basin coun-
try Canadian or Mexican end products, as
such end products are defined in the clause
entitled ‘‘Trade Agreements Act’’ in this so-
licitation:

Line item number Country of origin

........................................................ ........................................

........................................................ ........................................
(End of clause)

[57 FR 42709, Sept. 16, 1992, as amended at 59
FR 64858, Dec. 16, 1994; 60 FR 21467, May 2,
1995]

552.225–75 Buy American Act Notice—
Construction Materials.

As prescribed in 525.205, insert the
following provision:

BUY AMERICAN ACT NOTICE—CONSTRUCTION
MATERIALS (JAN 1994)

(a) The Buy American Act (41 U.S.C. 10)
generally requires that only domestic con-
struction material be used in performing this
contract (See the clause entitled ‘‘Buy
American Act—Construction Materials’’).
This requirement does not apply to the ex-
cepted construction material or components
listed below:
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(List applicable excepted materials or indicate
‘‘none.’’)

(b) Offers based on the use of other foreign
construction material may be acceptable for
award if the Government determines that—

(1) Comparable domestic construction ma-
terial in sufficient and reasonably available
quantities, of a satisfactory quality, is un-
available; or

(2) Use of comparable domestic construc-
tion material is impracticable or would un-
reasonably increase the cost of this contract.

(c) Any offer based on the use of one or
more other foreign construction materials
shall include current data, based on a rea-
sonable canvass of suppliers, in the format
listed in paragraph (g) below, clearly dem-
onstrating that the cost of each other for-
eign construction material, plus 6 percent, is
less than the cost of each comparable domes-
tic construction material. The cost of con-
struction material shall include all delivery
costs to the construction site and any appli-
cable duty (whether or not a duty-free entry
certificate may be issued).

(d) For evaluation purposes, the Govern-
ment will add to the offer 6 percent of the
cost of other foreign construction material
that qualifies for acceptance under para-
graph (c) above.

(e) When offering other foreign construc-
tion material, offerors may also offer, at

stated prices, any available comparable do-
mestic construction material to avoid the
possibility that the entire offer will be re-
jected if the other foreign construction ma-
terial is not accepted under (c) above. If any
other foreign construction material does not
qualify for acceptance under paragraph (c)
above, the Government will evaluate the
offer on the basis of the stated price for com-
parable domestic construction material, and
the Offeror shall be required to furnish such
domestic construction material at that
price. If the Offeror does not state a price for
a comparable domestic construction mate-
rial, and the other foreign construction ma-
terial does not qualify for acceptance under
paragraph (c) above, the offer will be re-
jected in sealed bid procurements and may
be rejected in negotiated procurements.

(f) If the foregoing procedure results in a
tie between a foreign offer as evaluated and
a domestic offer, award shall be made on the
domestic offer. In such case, offers proposing
to use any foreign construction material will
be considered to be foreign offers.

(g) For evaluation purposes under para-
graph (c) above, the following information
and any applicable supporting data based on
the canvass of suppliers shall be included in
the offer for the use of one or more other for-
eign construction materials:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS COST COMPARISON

Construction material description Unit of
measure Quantity Cost (dol-

lars)1

Item 1:
Foreign construction material ............................................................................................ .............. .............. $
Comparable domestic construction material ..................................................................... .............. .............. $

Item 2:
Foreign construction material ............................................................................................ .............. .............. $
Comparable domestic construction material ..................................................................... .............. .............. $

1 Include all delivery costs to the construction site and any applicable duty.

(End of provision)

Alternate I (JAN 1994). If Alternate I is
used, paragraphs (a) and (f) of the basic
clause should be deleted and the following
paragraphs (a) and (f) substituted. In addi-
tion, two asterisks should be inserted after
the phrase ‘‘Foreign construction material’’
each time it appears in the chart in para-
graph (g) and the following explanation
added at the bottom of the chart ‘‘* * * Do
not include EC or NAFTA country construc-
tion materials.’’

(a) The Buy American Act (41 U.S.C. 10)
generally requires that only domestic con-
struction material be used in performing this
contract. However, the Memorandum of Un-
derstanding between the United States of
America and the European Community (EC)
on Government procurement and the North
American Free Trade Agreement (NAFTA)

exempt EC and NAFTA country construction
material from application of the Buy Amer-
ican Act. (See FAR 52.225–15 ‘‘Construction
Materials under European Community and
NAFTA Agreements’’). Therefore, the Con-
tractor shall use only domestic construction
material, EC construction materials, or
NAFTA country construction materials in
the performance of this contract except for
other foreign construction materials, if any,
listed below. ‘‘Other foreign construction
material,’’ as used in this provision, means
construction material that is not EC or
NAFTA country construction material as de-
fined in FAR 52.225–15.
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(List applicable excepted materials or indicate
‘‘none.’’)

(f) If the foregoing procedure results in a
tie between an offer that includes other for-
eign construction material as evaluated and
an offer that includes domestic, EC or
NAFTA construction material, award shall
be made on the offer providing domestic, EC
or NAFTA construction material.

[59 FR 64858, Dec. 16, 1994]

552.227–70 Government rights (unlim-
ited).

As prescribed in 527.409(a), insert the
following clause:

GOVERNMENT RIGHTS (UNLIMITED) (MAY 1989)

The Government shall have unlimited
rights in all drawings, designs, specifica-
tions, notes and other works developed in
the performance of this contract, including
the right to use same on any other Govern-
ment design or construction without addi-
tional compensation to the Contractor. The
Contractor hereby grants to the Government
a paid-up license throughout the world to all
such works to which he may assert or estab-
lish any claim under design patent or copy-
right laws. The Contractor for a period of
three years after completion of the project
agrees to furnish the original or copies of all
such works on the request of the Contracting
Officer.

(End of clause)

552.227–71 Drawings and other data to
become property of Government.

As prescribed in 527.409(b), substitute
the following clause:

DRAWINGS AND OTHER DATA TO BECOME
PROPERTY OF GOVERNMENT (MAY 1989)

All designs, drawings, specifications, notes
and other works developed in the perform-
ance of this contract shall become the sole
property of the Government and may be used
on any other design or construction without
additional compensation to the Contractor.
The Government shall be considered the
‘‘person for whom the work was prepared’’
for the purpose of authorship in any copy-
rightable work under section 201(b) of Title
17, United States Code. With respect thereto,
the Contractor agrees not to assert or au-
thorize others to assert any rights nor estab-
lish any claim under the design patent or
copyright laws. The Contractor for a period
of three years after completion of the project
agrees to furnish all retained works on the
request of the Contracting Officer. Unless
otherwise provided in this contract, the Con-
tractor shall have the right to retain copies
of works beyond such period.

(End of clause)

552.228–70 Bid guarantee and bonds.
As prescribed in 528.101–3(a) insert a

clause substantially the same as fol-
lows:

BID GUARANTEE AND BONDS (MAY 1989)

A bid guarantee is required as provided in
Standard Form 1442, Solicitation, Offer and
Award (Construction, Alteration, or Repair).

(a) If the contract price is more than
$25,000, the Contractor shall furnish a per-
formance bond in a penal amount of 100 per-
cent of the contract price, and payment bond
in a penal amount as follows:

(1) Fifty percent of the contract price if
the contract price is more than $25,000 but
not more than $1,000,000; or

(2) Forty percent of the contract price if
the contract price is more than $1,000,000 but
not more than $5,000,000; if the contract price
is over $5,000,000, then forty percent of the
contract price or $2,500,000, whichever is less.

(b) If offers on one or more alternate and/
or unit price offers were accepted in award-
ing the contract, contract price as used
above shall mean the aggregate of the lump
sum amount plus the product of each unit
price accepted multiplied by the applicable
number of units specified in the bid form,
plus or minus such alternate offers as were
accepted.

(c) Performance and payment bonds shall
be submitted within the time specified on
the Standard Form 1442, Solicitation, Offer,
and Award, for this contract.

(d) The Contractor shall not lose the right
to receive any payment due or to become due
under the contract unless and until the sur-
ety has made payment in settlement of
claims by suppliers of labor or material in
accordance with the requirements of the
surety’s undertaking under the payment or
performance bond and has notified the Con-
tracting Officer of the claims and amount so
paid.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 58
FR 52446, Oct. 8, 1993]

552.228–71 Bid guarantee.
As prescribed in 528.101–3(b), insert a

clause substantially as follows:

BID GUARANTEE (MAY 1989)

If the contract price is more than $25,000,
offerors shall furnish a bid guarantee in a
penal amount of lll percent of the offer
price for the term of the contract (excluding
options to extend the term of the contract, if
any) or $3,000,000, whichever is less.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00440 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



445

General Services Administration 552.228–73

For bid guarantee purposes the amount of
the offer shall be deemed to be the aggregate
of each unit price bid multiplied by the ap-
plicable number of units shown on the offer
form or in the method of award formula.

(End of clause)

552.228–72 Performance bond.

As prescribed in 528.103–2(d), insert a
clause substantially as follows:

PERFORMANCE BOND (FEB 1990)

(a) The Offeror to whom the award is made
shall furnish a performance bond for the pro-
tection of the Government in an amount
equal to ll percent of the contract price for
the base term of the contract. In determin-
ing the bond amount, ‘‘base term of the con-
tract’’ refers to the initial period of perform-
ance EXCLUDING ANY OPTION(S). The
guaranty shall cover the base term of the
contract and any extensions thereof exclud-
ing any option(s) to extend the term of the
contract.

(b) When the government exercises an op-
tion that extends the term of the contract,
the Contractor shall be required to furnish
an additional performance bond in an
amount equal to ll percent of the contract
price for each option term exercised by the
Government. In determining the bond
amount, ‘‘option term’’ refers to the period
of performance for the option being exer-
cised. The guaranty for each option exercised
shall cover the option term and any exten-
sions thereof.

(c) The bond shall be provided within 15
calendar days after receiving written notice
of award (or acceptance of offer) for the base
term of the contract or written notification
of the exercised option. The period of time
for furnishing the performance bond may be
extended for 10 calendar days, if fully justi-
fied in the opinion of the Contracting Offi-
cer, and if the request for the extension is re-
ceived or confirmed in writing within the
original 15 calendar day period. Failure of
the Contractor to provide the required bond
may be cause to terminate the Contractor’s
right to proceed under the base of option
term of the contract.

(d) The failure of a surety to renew a bond
for any option term shall not result in a de-
fault of the bond previously furnished cover-
ing any base or option term.

(e) The performance bond shall be a firm
commitment, supported by corporate sure-
ties whose names appear on the list con-
tained in Treasury Department Circular 570,
individual sureties, or by other acceptable
security such as postal money order, cer-
tified check, cashier’s check, or in accord-
ance with Treasury Department regulations,
certain bonds or notes of the United States.

(End of clause)

[55 FR 5224, Feb. 14, 1990, as amended at 55
FR 9886, Mar. 16, 1990]

552.228–73 Performance and Payment
Bonds.

As prescribed in 528.103–3(c), insert a
clause substantially as follows:

PERFORMANCE AND PAYMENT BONDS (FEB
1990)

(a) The Offeror to whom the award is made
shall furnish a performance bond for the pro-
tection of the Government in an amount
equal to ll percent of the contract price
and a payment bond in an amount equal to
ll percent of the contract price for the
base term of the contract. In determining
the bond amount, ‘‘base term of the con-
tract’’ refers to the initial period of perform-
ance EXCLUDING ANY OPTION(S). The
guaranty shall cover the base term of the
contract and any extensions thereof exclud-
ing any option(s) to extend the term of the
contract.

(b) Prior to exercise of any option that ex-
tends the term of the contract, the Contrac-
tor shall be required to furnish an additional
performance bond in an amount equal to ll
percent of the contract price and a payment
bond in an amount equal to ll percent of
the contract price for each option term exer-
cised by the Government. In determining the
bond amount, ‘‘option term’’ refers to the pe-
riod of performance for the option being ex-
ercised. The guaranty for each option exer-
cised shall cover the option term and any ex-
tensions thereof.

(c) The bonds shall be provided within 15
calendar days after receiving written notice
of award (or acceptance of offer) for the base
term of the contract or written notification
of the exercised option. The period of time
for furnishing the bonds may be extended for
10 calendar days, if fully justified in the
opinion of the Contracting Officer, and if the
request for the extension is received or con-
firmed in writing within the original 15 cal-
endar day period. Failure to provide the re-
quired bonds may be cause to terminate the
Contractor’s right to proceed under the base
or option term of the contract.

(d) The failure of a surety to renew a bond
for any option term shall not result in a de-
fault of the bond previously furnished cover-
ing any base or option term.

(e) The performance and payment bonds
shall be a firm commitment, supported by
corporate sureties whose names appear on
the list contained in Treasury Department
Circular 570, individual sureties, or by other
acceptable security such as postal money
order, certified check, cashier’s check, or in
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accordance with Treasury Department regu-
lations, certain bonds or notes of the United
States.

(End of clause)

[55 FR 5224, Feb. 14, 1990]

552.228–75 Workmen’s compensation
laws.

As prescribed in 528.310, insert the
following clause:

WORKMEN’S COMPENSATION LAWS (APR 1984)

The Act of June 25, 1936, 49 Stat. 1938 (40
U.S.C. 290) authorizes the constituted au-
thority of the several States to apply their
workmen’s compensation laws to all lands
and premises owned or held by the United
States.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 54
FR 40060, Sept. 29, 1989]

552.229–70 Federal, state, and local
taxes.

As prescribed in 529.401–70, insert the
following clause:

FEDERAL, STATE, AND LOCAL TAXES (APR
1984)

The contract price includes all applicable
Federal, State, and local taxes. No adjust-
ment will be made to cover taxes which may
subsequently be imposed on this transaction
or changes in the rates of currently applica-
ble taxes. However, the Government will,
upon the request of the Contractor, furnish
evidence appropriate to establish exemption
from any tax from which the Government is
exempt and which was not included in the
contract price.

(End of clause)

552.229–72 Federal Excise Tax—DC
Government.

As prescribed in 529.401–72, insert the
following clause:

FEDERAL EXCISE TAX—DC GOVERNMENT (FEB
1990)

If the District of Columbia cites an Inter-
nal Revenue Tax Exempt Certificate Number
on orders placed under this contract, the
Contractor shall bill shipments to the Dis-
trict of Columbia at prices exclusive of Fed-
eral excise tax and show the amount of such
tax on the invoice.

(End of clause)

[55 FR 6256, Feb. 22, 1990]

552.232–8 Discounts for prompt pay-
ments.

As prescribed in 532.111(a), insert the
following clause:

DISCOUNTS FOR PROMPT PAYMENT (APR 1989)
(DEVIATION FAR 52.232–8)

(a) Discounts for early payment (herein-
after referred to as ‘‘discounts’’ or ‘‘the dis-
count’’) will be considered in evaluating the
relationship of the offeror’s concessions to
the Government vis-a-vis the offeror’s con-
cessions to its commercial customers, but
only to the extent indicated in this clause.

(b) Discounts will not be considered to de-
termine the low offeror in the situation de-
scribed in the ‘‘Offers on Identical Products’’
provision of this solicitation.

(c) Uneconomical discounts will not be
considered as meeting the criteria for award
established by the Government. In this con-
nection, a discount will be considered uneco-
nomical if the annualized rate of return for
earning the discount is lower than the
‘‘value of funds’’ rate established by the De-
partment of the Treasury and published
quarterly in the FEDERAL REGISTER. The
‘‘value of funds’’ rate applied will be the rate
in effect on the date specified for the receipt
of offers.

(d) Agencies required to use the resultant
schedule will not apply the discount in deter-
mining the lowest delivered price pursuant
to the FPMR, 41 CFR 101–26.408, if the agency
determines that payment will probably not
be made within the discount period offered.
The same is true if the discount is considered
uneconomical at the time of placement of
the order.

(e) Discounts for early payment may be of-
fered either in the original offer or on indi-
vidual invoices submitted under the result-
ing contract. Discounts offered will be taken
by the Government if payment is made with-
in the discount period specified.

(f) Discounts that are included in offers be-
come a part of the resulting contracts and
are binding on the contractor for all orders
placed under the contract. Discounts offered
only on individual invoices will be binding
on the Contractor only for the particular in-
voice on which the discount is offered.

(g) In connection with any discount offered
for prompt payment, time shall be computed
from the date of the invoice. For the purpose
of computing the discount earned, payment
shall be considered to have been made on the
date which appears on the payment check or
the date on which an electronic funds trans-
fer was made.
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(End of clause)

552.232–23 Assignment of claims.
As prescribed in 532.806, insert the

following clause:

ASSIGNMENT OF CLAIMS (MAY 1989)

Because this is a requirements or indefi-
nite quantity contract under which more
than one agency may place orders, paragraph
(a) of the Assignment of Claims clause (FAR
52.232–23) is inapplicable and the following is
substituted therefor:

In order to prevent confusion and delay in
making payment, no claim(s) for amounts
due or to become due under this contract,
shall be assigned by the Contractor; but it
shall be permissible for the Contractor to as-
sign separately to a bank, trust company, or
other financial institution, including any
Federal lending agency, under the provisions
of the Assignment of Claims Act, as amend-
ed, 31 U.S.C. 3727, 41 U.S.C. 15 (hereinafter re-
ferred to as ’’the Act’’), all amounts due or
to become due under any delivery order
amounting to $1,000 or more issued by any
Government agency under this contract. Any
such assignment shall be effective only if
and when the assignee files written notice of
the assignment together with a true copy of
the instrument of assignment with the Con-
tracting Officer issuing the delivery order
and the finance office designated in the de-
livery order to make payment. Unless other-
wise stated in the delivery order, payments
to an assignee of any amounts due or to be-
come due under any delivery order assigned
may, to the extent specified in the Act, be
subject to reduction or set-off.

(End of clause)

552.232–25 Prompt payment.
As prescribed in 532.908(a)(2), insert

the following clause:

PROMPT PAYMENT (JUL 1998) (DEVIATION FAR
52.232–25)

Notwithstanding any other payment clause
in this contract, the Government will make
invoice payments and contract financing
payments under the terms and conditions
specified in this clause. Payment shall be
considered as being made on the day a check
is dated or the date of an electronic funds
transfer. Definitions of pertinent terms are
set forth in section 32.902 of the Federal Ac-
quisition Regulation. All days referred to in
this clause are calendar days, unless other-
wise specified. (However, see subparagraph
(a)(4) of this clause concerning payments due
on Saturdays, Sundays, and legal holidays.)

(a) Invoice payments.
(1) The due date for making invoice pay-

ments by the designated payment office is:

(i) For orders placed electronically by the
General Services Administration (GSA) Fed-
eral Supply Service (FSS), and to be paid by
GSA through electronic funds transfer
(EFT), the later of the following two events:

(A) The 10th day after the designated bill-
ing office receives a proper invoice from the
Contractor. If the designated billing office
fails to annotate the invoice with the date of
receipt at the time of receipt, the invoice
payment due date shall be the 10th day after
the date of the Contractor’s invoice; pro-
vided the Contractor submitted a proper in-
voice and no disagreement exists over quan-
tity, quality, or Contractor compliance with
contract requirements.

(B) The 10th day after Government accept-
ance of supplies delivered or services per-
formed by the Contractor.

(ii) For all other orders, the later of the
following two events:

(A) The 30th day after the designated bill-
ing office receives a proper invoice from the
Contractor. If the designated billing office
fails to annotate the invoice with the date of
receipt at the time of receipt, the invoice
payment due date shall be the 30th day after
the date of the Contractor’s invoice; pro-
vided the Contractor submitted a proper in-
voice and no disagreement exists over quan-
tity, quality, or Contractor compliance with
contract requirements.

(B) The 30th day after Government accept-
ance of supplies delivered or services per-
formed by the Contractor.

(iii) On a final invoice, if the payment
amount is subject to contract settlement ac-
tions, acceptance occurs on the effective
date of the contract settlement.

(2) The General Services Administration
will issue payment on the due date in (a)(1)(i)
above if the Contractor complies with full
cycle electronic commerce. Full cycle elec-
tronic commerce includes all the following
elements:

(i) The Contractor must receive and fulfill
electronic data interchange (EDI) purchase
orders (transaction set 850).

(ii) The Contractor must generate and sub-
mit to the Government valid EDI invoices
(transaction set 810) or submit invoices
through the GSA Finance Center Internet-
based invoice process. Internet-based in-
voices must be submitted using procedures
provided by GSA.

(iii) The Contractor’s financial institution
must receive and process, on behalf of the
Contractor, EFT payments through the
Automated Clearing House (ACH) system.

(iv) The EDI transaction sets in (i) through
(iii) above must adhere to implementation
conventions provided by GSA.

(3) If any of the conditions in (a)(2) above
do not occur, the 10 day payment due dates
in (a)(1) become 30 day payment due dates.

(4) Certain food products and other pay-
ments.
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(i) Due dates on Contractor invoices for
meat, meat food products, or fish; perishable
agricultural commodities; and dairy prod-
ucts, edible fats or oils, and food products
prepared from edible fats or oils are —

(A) For meat or meat food products, as de-
fined in section 2(a)(3) of the Packers and
Stockyard Act of 1921 (7 U.S.C. 182(3)), and as
further defined in Pub. L. 98–181, including
any edible fresh or frozen poultry meat, any
perishable poultry meat food product, fresh
eggs, and any perishable egg product, as
close as possible to, but not later than, the
7th day after product delivery.

(B) For fresh or frozen fish, as defined in
section 204(3) of the Fish and Seafood Pro-
motion Act of 1986 (16 U.S.C. 4003(3)), as close
as possible to, but not later than, the 7th day
after product delivery.

(C) For perishable agricultural commod-
ities, as defined in section 1(4) of the Perish-
able Agricultural Commodities Act of 1930 (7
U.S.C. 499a(4)), as close as possible to, but
not later than, the 10th day after product de-
livery, unless another date is specified in the
contract.

(D) For dairy products, as defined in sec-
tion 111(e) of the Dairy Production Stabiliza-
tion Act of 1983 (7 U.S.C. 4502(e)), edible fats
or oils, and food products prepared from edi-
ble fats or oils, as close as possible to, but
not later than, the 10th day after the date on
which a proper invoice has been received.
Liquid milk, cheese, certain processed cheese
products, butter, yogurt, ice cream, may-
onnaise, salad dressings, and other similar
products, fall within this classification.
Nothing in the Act limits this classification
to refrigerated products. When questions
arise regarding the proper classification of a
specific product, prevailing industry prac-
tices will be followed in specifying a con-
tract payment due date. The burden of proof
that a classification of a specific product is,
in fact, prevailing industry practice is upon
the Contractor making the representation.

(ii) If the contract does not require submis-
sion of an invoice for payment (e.g., periodic
lease payments), the due date will be as spec-
ified in the contract.

(5) Contractor’s invoice. The Contractor
shall prepare and submit invoices to the des-
ignated billing office specified in the con-
tract. A proper invoice must include the
items listed in subdivisions (a)(5)(i) through
(a)(5)(viii) of this clause. If the invoice does
not comply with these requirements, it shall
be returned within 7 days after the date the
designated billing office received the invoice
(3 days for meat, meat food products, or fish;
5 days for perishable agricultural commod-
ities, edible fats or oils, and food products
prepared from edible fats or oils), with a
statement of the reasons why it is not a
proper invoice. Untimely notification will be
taken into account in computing any inter-
est penalty owed the Contractor in the man-

ner described in subparagraph (a)(5) of this
clause.

(i) Name and address of the Contractor.
(ii) Invoice date. (The Contractor is en-

couraged to date invoices as close as possible
to the date of the mailing or transmission.)

(iii) Contract number or other authoriza-
tion for supplies delivered or services per-
formed (including order number and contract
line item number).

(iv) Description, quantity, unit of measure,
unit price, and extended price of supplies de-
livered or services performed.

(v) Shipping and payment terms (e.g., ship-
ment number and date of shipment, prompt
payment discount terms). Bill of lading num-
ber and weight of shipment will be shown for
shipments on Government bills of lading.

(vi) Name and address of Contractor offi-
cial to whom payment is to be sent (must be
the same as that in the contract or in a prop-
er notice of assignment).

(vii) Name (where practicable), title, phone
number, and mailing address of person to be
notified in the event of a defective invoice.

(viii) Any other information or documenta-
tion required by the contract (such as evi-
dence of shipment).

(ix) While not required, the Contractor is
strongly encouraged to assign an identifica-
tion number to each invoice.

(6) Interest penalty. An interest penalty
shall be paid automatically by the des-
ignated payment office, without request
from the Contractor, if payment is not made
by the due date and the conditions listed in
subdivisions (a)(6)(i) through (a)(6)(iii) of this
clause are met, if applicable. However, when
the due date falls on a Saturday, Sunday, or
legal holiday when Federal Government of-
fices are closed and Government business is
not expected to be conducted, payment may
be made on the following business day with-
out incurring a late payment interest pen-
alty.

(i) A proper invoice was received by the
designated billing office.

(ii) A receiving report or other Govern-
ment documentation authorizing payment
was processed, and there was no disagree-
ment over quantity, quality, or Contractor
compliance with any contract term or condi-
tion.

(iii) In the case of a final invoice for any
balance of funds due the Contractor for sup-
plies delivered or services performed, the
amount was not subject to further contract
settlement actions between the Government
and the Contractor.

(7) Computing penalty amount. The interest
penalty shall be at the rate established by
the Secretary of the Treasury under section
12 of the Contract Disputes Act of 1978 (41
U.S.C. 611) that is in effect on the day after
the due date, except where the interest pen-
alty is prescribed by other governmental au-
thority (e.g., tariffs). This rate is referred to
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as the ‘‘Renegotiation Board Interest Rate,’’
and it is published in the FEDERAL REGISTER
semiannually on or about January 1 and
July 1. The interest penalty shall accrue
daily on the invoice principal payment
amount approved by the Government until
the payment date of such approved principal
amount; and will be compounded in 30-day
increments inclusive from the first day after
the due date through the payment date. That
is, interest accrued at the end of any 30-day
period will be added to the approved invoice
principal payment amount and will be sub-
ject to interest penalties if not paid in the
succeeding 30-day period. If the designated
billing office failed to notify the Contractor
of a defective invoice within the periods pre-
scribed in subparagraph (a)(5) of this clause,
the due date on the corrected invoice will be
adjusted by subtracting from such date the
number of days taken beyond the prescribed
notification of defects period. Any interest
penalty owed the Contractor will be based on
this adjusted due date. Adjustments will be
made by the designated payment office for
errors in calculating interest penalties.

(i) For the sole purpose of computing an in-
terest penalty that might be due the Con-
tractor, Government acceptance shall be
deemed to have occurred constructively on
the 7th day (unless otherwise specified in
this contract) after the Contractor delivered
the supplies or performed the services in ac-
cordance with the terms and conditions of
the contract, unless there is a disagreement
over quantity, quality, or Contractor compli-
ance with a contract provision. In the event
that actual acceptance occurs within the
constructive acceptance period, the deter-
mination of an interest penalty shall be
based on the actual date of acceptance. The
constructive acceptance requirement does
not, however, compel Government officials
to accept supplies or services, perform con-
tract administration functions, or make pay-
ment prior to fulfilling their responsibilities.

(ii) The following periods of time will not
be included in the determination of an inter-
est penalty:

(A) The period taken to notify the Contrac-
tor of defects in invoices submitted to the
Government, but this may not exceed 7 days
(3 days for meat, meat food products, or fish;
5 days for perishable agricultural commod-
ities, dairy products, edible fats or oils, and
food products prepared from edible fats or
oils).

(B) The period between the defects notice
and resubmission of the corrected invoice by
the Contractor.

(C) For incorrect electronic funds transfer
(EFT) information, in accordance with the
EFT clause of this contract.

(iii) Interest penalties will not continue to
accrue after the filing of a claim for such
penalties under the clause at 52.233–1, Dis-

putes, or for more than 1 year. Interest pen-
alties of less than $1 need not be paid.

(iv) Interest penalties are not required on
payment delays due to disagreement between
the Government and the Contractor over the
payment amount or other issues involving
contract compliance or on amounts tempo-
rarily withheld or retained in accordance
with the terms of the contract. Claims in-
volving disputes, and any interest that may
be payable, will be resolved in accordance
with the clause at 52.233–1, Disputes.

(8) Prompt payment discounts. An interest
penalty also shall be paid automatically by
the designated payment office, without re-
quest from the Contractor, if a discount for
prompt payment is taken improperly. The
interest penalty will be calculated as de-
scribed in subparagraph (a)(7) of this clause
on the amount of discount taken for the pe-
riod beginning with the first day after the
end of the discount period through the date
when the Contractor is paid.

(9) Additional interest penalty.
(i) If this contract was awarded on or after

October 1, 1989, a penalty amount, calculated
in accordance with subdivision (a)(9)(iii) of
this clause, shall be paid in addition to the
interest penalty amount if the Contractor—

(A) Is owed an interest penalty of $1 or
more;

(B) Is not paid the interest penalty within
10 days after the date the invoice amount is
paid; and

(C) Makes a written demand to the des-
ignated payment office for additional pen-
alty payment, in accordance with subdivi-
sion (a)(9)(ii) of this clause, postmarked not
later than 40 days after the invoice amount
is paid.

(ii)(A) Contractors shall support written
demands for additional penalty payments
with the following data. No additional data
shall be required. Contractors shall—

(1) Specifically assert that late payment
interest is due under a specific invoice, and
request payment of all overdue late payment
interest penalty and such additional penalty
as may be required;

(2) Attach a copy of the invoice on which
the unpaid late payment interest was due;
and

(3) State that payment of the principal has
been received, including the date of receipt.

(B) Demands must be postmarked on or be-
fore the 40th day after payment was made,
except that—

(1) If the postmark is illegible or nonexist-
ent, the demand must have been received and
annotated with the date of receipt by the
designated payment office on or before the
40th day after payment was made; or

(2) If the postmark is illegible or nonexist-
ent and the designated payment office fails
to make the required annotation, the de-
mand’s validity will be determined by the
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date the Contractor has placed on the de-
mand; provided such date is no later than
the 40th day after payment was made.

(iii)(A) The additional penalty shall be
equal to 100 percent of any original late pay-
ment interest penalty, except—

(1) The additional penalty shall not exceed
$5,000;

(2) The additional penalty shall never be
less than $25; and

(3) No additional penalty is owed if the
amount of the underlying interest penalty is
less than $1.

(B) If the interest penalty ceases to accrue
in accordance with the limits stated in sub-
division (a)(5)(iii) of this clause, the amount
of the additional penalty shall be calculated
on the amount of interest penalty that
would have accrued in the absence of these
limits, subject to the overall limits on the
additional penalty specified in subdivision
(a)(7)(iii)(A) of this clause.

(C) For determining the maximum and
minimum additional penalties, the test shall
be the interest penalty due on each separate
payment made for each separate contract.
The maximum and minimum additional pen-
alty shall not be based upon individual in-
voices unless the invoices are paid sepa-
rately. Where payments are consolidated for
disbursing purposes, the maximum and mini-
mum additional penalty determination shall
be made separately for each contract there-
in.

(D) The additional penalty does not apply
to payments regulated by other Government
regulations (e.g., payments under utility
contracts subject to tariffs and regulation).

(b) Contract financing payments.
(1) Due dates for recurring financing pay-

ments. If this contract provides for contract
financing, requests for payment shall be sub-
mitted to the designated billing office as
specified in this contract or as directed by
the Contracting Officer. Contract financing
payments shall be made on the [insert day as
prescribed by Agency head; if not prescribed,
insert 30th day] day after receipt of a proper
contract financing request by the designated
billing office. In the event that an audit or
other review of a specific financing request
is required to ensure compliance with the
terms and conditions of the contract, the
designated payment office is not compelled
to make payment by the due date specified.

(2) Due dates for other contract financing.
For advance payments, loans, or other ar-
rangements that do not involve recurring
submissions of contract financing requests,
payment shall be made in accordance with
the corresponding contract terms or as di-
rected by the Contracting Officer.

(3) Interest penalty not applicable. Contract
financing payments shall not be assessed an
interest penalty for payment delays.

(c) Fast payment procedure due dates. If this
contract contains the clause at 52.213–1, Fast

Payment Procedure, payments will be made
within 15 days after the date of receipt of the
invoice.

(End of clause)

[63 FR 12967, Mar. 16, 1998, as amended at 63
FR 38331, July 16, 1998]

552.232–70 Invoice payments.
As prescribed in 532.908(a)(1), insert

the following clause:

INVOICE PAYMENTS (JUL 1998)

(a) The due date for making invoice pay-
ments by the designated payment office is:

(1) For orders placed electronically by the
General Services Administration (GSA) Fed-
eral Supply Service (FSS), and to be paid by
GSA through electronic funds transfer
(EFT), the later of the following two events:

(i) The 10th day after the designated billing
office receives a proper invoice from the Con-
tractor. If the designated billing office fails
to annotate the invoice with the date of re-
ceipt at the time of receipt, the invoice pay-
ment due date shall be the 10th day after the
date of the Contractor’s invoice; provided
the Contractor submitted a proper invoice
and no disagreement exists over quantity,
quality, or Contractor compliance with con-
tract requirements.

(ii) The 10th day after Government accept-
ance of supplies delivered or services per-
formed by the Contractor.

(2) For all other orders, the later of the fol-
lowing two events:

(i) The 30th day after the designated billing
office receives a proper invoice from the Con-
tractor. If the designated billing office fails
to annotate the invoice with the date of re-
ceipt at the time of receipt, the invoice pay-
ment due date shall be the 30th day after the
date of the Contractor’s invoice; provided
the Contractor submitted a proper invoice
and no disagreement exists over quantity,
quality, or Contractor compliance with con-
tract requirements.

(ii) The 30th day after Government accept-
ance of supplies delivered or services per-
formed by the Contractor.

(3) On a final invoice, if the payment
amount is subject to contract settlement ac-
tions, acceptance occurs on the effective
date of the contract settlement.

(b) The General Services Administration
will issue payment on the due date in (a)(1)
above if the Contractor complies with full
cycle electronic commerce. Full cycle elec-
tronic commerce includes all the following
elements:

(1) The Contractor must receive and fulfill
electronic data interchange (EDI) purchase
orders (transaction set 850).

(2) The Contractor must generate and sub-
mit to the Government valid EDI invoices
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(transaction set 810) or submit invoices
through the GSA Finance Center Internet-
based invoice process. Internet-based in-
voices must be submitted using procedures
provided by GSA.

(3) The Contractor’s financial institution
must receive and process, on behalf of the
Contractor, EFT payments through the
Automated Clearing House (ACH) system.

(4) The EDI transaction sets in (b)(1)
through (b)(3) above must adhere to imple-
mentation conventions provided by GSA.

(c) If any of the conditions in (b) above do
not occur, the 10 day payment due dates in
(a)(1) become 30 day payment due dates.

(d) All other provisions of the Prompt Pay-
ment Act (31 U.S.C. 3901 et seq.) and Office of
Management and Budget (OMB) Circular A–
125, Prompt Payment, apply.

(End of clause)

[63 FR 12969, Mar. 16, 1998, as amended at 63
FR 38331, July 16, 1998]

552.232–71 Prompt payment.
As prescribed in 532.908(b), insert the

following clause:

PROMPT PAYMENT (APR 1989)

The Government will make payments
under the terms and conditions specified in
this clause. Payment shall be considered as
being made on the day a check is dated or an
electronic funds transfer is made. All days
referred to in this clause are calendar days,
unless otherwise specified.

(a) Payment due date—(1) Rental payments.
Rent shall be paid monthly in arrears and
will be due on the first workday of each
month, and only as provided for by the lease.

(i) When the date for commencement of
rent falls on the 15th day of the month or
earlier, the initial monthly rental payment
under this contract shall become due on the
first workday of the month following the
month in which the commencement of the
rent is effective.

(ii) When the date for commencement of
rent falls after the 15th day of the month,
the initial monthly rental payment under
this contract shall become due on the first
workday of the second month following the
month in which the commencement of the
rent is effective.

(2) Other payments. The due date for mak-
ing payments other than rent shall be the
later of the following two events:

(i) The 30th day after the designated billing
office has received a proper invoice from the
Contractor.

(ii) The 30th day after Government accept-
ance of the work or service. However, if the
designated billing office fails to annotate the
invoice with the actual date of receipt, the
invoice payment due date shall be deemed to

be the 30th day after the Contractor’s in-
voice is dated, provided a proper invoice is
received and there is no disagreement over
quantity, quality, or Contractor compliance
with contract requirements.

(b) Invoice and inspection requirements for
payments other than rent. (1) The Contractor
shall prepare and submit an invoice to the
designated billing office after completion of
the work. A proper invoice shall include the
following items:

(i) Name and address of the Contractor.
(ii) Invoice date.
(iii) Lease number.
(iv) Government’s order number or other

authorization.
(v) Description, price, and quantity of

work or services delivered.
(vi) Name and address of Contractor offi-

cial to whom payment is to be sent (must be
the same as that in the remittance address
in the lease or the order).

(vii) Name (where practicable), title, phone
number, and mailing address of person to be
notified in the event of a defective invoice.

(2) The Government will inspect and deter-
mine the acceptability of the work per-
formed or services delivered within 7 days
after the receipt of a proper invoice or notifi-
cation of completion of the work or services
unless a different period is specified at the
time the order is placed. If actual acceptance
occurs later, for the purpose of determining
the payment due date and calculation of in-
terest, acceptance will be deemed to occur
on the last day of the 7-day inspection pe-
riod. If the work or service is rejected for
failure to conform to the technical require-
ments of the contract, the 7 days will be
counted beginning with receipt of a new in-
voice or notification. In either case, the Con-
tractor is not entitled to any payment or in-
terest unless actual acceptance by the Gov-
ernment occurs.

(c) Interest penalty. (1) An interest penalty
shall be paid automatically by the Govern-
ment, without request from the Contractor,
if payment is not made by the due date.

(2) The interest penalty shall be at the rate
established by the Secretary of the Treasury
under section 12 of the Contract Disputes
Act of 1978 (41 U.S.C. 611) that is in effect on
the day after the due date. This rate is re-
ferred to as the ‘‘Renegotiation Board Inter-
est Rate,’’ and it is published in the FEDERAL
REGISTER semiannually on or about January
1 and July 1. The interest penalty shall ac-
crue daily on the payment amount approved
by the Government and be compounded in 30-
day increments inclusive from the first day
after the due date through the payment date.

(3) Interest penalties will not continue to
accrue after the filing of a claim for such
penalties under the clause at 52.233–1, Dis-
putes, or for more than 1 year. Interest pen-
alties of less than $1.00 need not be paid.
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(4) Interest penalties are not required on
payment delays due to disagreement between
the Government and Contractor over the
payment amount or other issues involving
contract compliance or on amounts tempo-
rarily withheld or retained in accordance
with the terms of the contract. Claims in-
volving disputes, and any interest that may
be payable, will be resolved in accordance
with the clause at 52.233–1, Disputes.

(End of clause)

Alternate I (APR 1989). If Alternate I
is used, subparagraph (a)(1) of the basic
clause should be designated as para-
graph (a) and subparagraph (a)(2) and
paragraph (b) should be deleted. Para-
graph (c) of the basic clause should be
redesignated (b).

552.232–72 Invoice requirements.
As prescribed in 532.111(b), insert the

following clause:

INVOICE REQUIREMENTS (APR 1989)

(a) Invoices shall be submitted in an origi-
nal only, unless otherwise specified, to the
designated billing office specified in this con-
tract or purchase/delivery order.

(b) Invoices must include the Accounting
Control Transaction (ACT) number provided
below or on the purchase/delivery order.

ACT NUMBER (Contracting Officer Insert
Number)

(c) In addition to the requirements for a
proper invoice specified in the Prompt Pay-
ment clause of this contract or purchase/de-
livery order, the following information or
documentation must be submitted with each
invoice:

(Contracting Officer List Additional
Requirements)

(End of clause)

552.232–73 Electronic funds transfer
payment.

As prescribed in 532.908(c), insert the
following clause:

ELECTRONIC FUNDS TRANSFER PAYMENT (AUG
1992)

(a) Payments under this lease will be made
by the Government either by check or elec-
tronic funds transfer (EFT). If the Lessor
elects to receive payment by EFT, after
award, but no later than 30 days before the
first payment, the Lessor shall designate a
financial institution for receipt of EFT pay-
ments, and shall submit this designation to
the Contracting Officer or other Government
official, as directed.

(b) For payment by EFT, the Lessor shall
provide the following information:

(1) The American Bankers Association 9-
digit identifying number for wire transfers of
the financing institution receiving payment
if the institution has access to the Federal
Reserve Communications System.

(2) Number of account to which funds are
to be deposited.

(3) Type of depositor account (‘‘C’’ for
checking, ‘‘S’’ for savings).

(4) If the Lessor is a new enrollee to the
EFT system, a ‘‘Payment Information
Form,’’ SF 3881, must be completed before
payment can be processed.

(c) In the event the Lessor, during the per-
formance of this contract, elects to des-
ignate a different financial institution for
the receipt of any payment made using EFT
procedures, notification of such change and
the required information specified above
must be received by the appropriate Govern-
ment official no later than 30 days prior to
the date such change is to become effective.

(d) The documents furnishing the informa-
tion required in this clause must be dated
and contain the signature, title, and tele-
phone number of the Lessor or an authorized
representative designated by the Lessor, as
well as the Lessor’s name and lease number.

(e) Lessor failure to properly designate a
financial institution or to provide appro-
priate payee bank account information may
delay payments of amounts otherwise prop-
erly due.

(End of clause)

[57 FR 37890, Aug. 21, 1992]

552.232–77 Availability of funds.

As prescribed in 532.705–1, insert the
following clause:

AVAILABILITY OF FUNDS (JUL 1984)

The authorization of performance of work
under this contract during the initial con-
tract period and any option or extension pe-
riod(s) is contingent upon the appropriation
of funds to procure this service. If the con-
tract is awarded, extended, or option(s) exer-
cised, the Government’s obligation beyond
the end of the fiscal year (September 30), in
which the award or extension is made or op-
tion(s) exercised, is contingent upon the
availability of funds from which payment for
the contract services can be made. No legal
liability on the part of the Government for
payment of any money beyond the end of
each fiscal year (September 30) shall arise
unless or until funds are made available to
the Contracting Officer for this procurement
and written notice of such availability is
given to the Contractor.
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(End of clause)

552.232–78 Adjusting payments.

As prescribed in 532.111(c), insert the
following clause:

ADJUSTING PAYMENTS (MAY 1989)

(a) Under the Inspection of Services clause
of this contract, payments may be adjusted
if any services do not conform with contract
requirements. The Contracting Officer or a
designated representative will inform the
Contractor, in writing, of the type and dollar
amount of proposed deductions by the 10th
workday of the month following the perform-
ance period for which the deductions are to
be made.

(b) The Contractor may, within 10 working
days of receipt of the notification of the pro-
posed deductions, present to the Contracting
Officer specific reasons why any or all of the
proposed deductions are not justified. Rea-
sons must be solidly based and must provide
specific facts that justify reconsideration
and/or adjustment of the amount to be de-
ducted. Failure to respond within the 10-day
period will be interpreted to mean that the
Contractor accepts the deductions proposed.

(c) All or a portion of the final payment
may be delayed or withheld until the Con-
tracting Officer makes a final decision on
the proposed deduction. If the Contracting
Officer determines that any or all of the pro-
posed deductions are warranted, the Con-
tracting Officer shall so notify the Contrac-
tor, and adjust payments under the contract
accordingly.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 54
FR 40060, Sept. 29, 1989]

552.232–79 Final payment.

As prescribed in 532.111(d), insert the
following clause:

FINAL PAYMENT (APR 1986)

Before final payment is made, the Contrac-
tor shall furnish the Contracting Officer
with a release of all claims against the Gov-
ernment relating to this contract, other
than claims in stated amounts that are spe-
cifically excepted by the Contractor from
the release. If the Contractor’s claim to
amounts payable under the contract has
been assigned under the Assignment of
Claims Act of 1940, as amended (31 U.S.C.
3727, 41 U.S.C. 15), a release may also be re-
quired of the assignee.

(End of clause)

552.232–80 Payment by credit card.
As prescribed in 532.7003, insert the

following clause:

PAYMENT BY CREDIT CARD (DEC 1989)

(a) Definitions. ‘‘Government commercial
credit card’’ means the uniquely numbered
credit card issued by the Contractor under
single award schedule, Federal Supply
Schedule IG 615, Governmentwide Commer-
cial Credit Card Service, to named individual
Government employees to pay for official
Government purchases.

‘‘Oral delivery order’’ means an order
placed orally either in person or by tele-
phone, which is paid for by Government com-
mercial credit card.

(b) At the option of the Government and if
agreeable to the Contractor, payments of
$25,000 or less for oral or written delivery or-
ders may be made using the Government
commercial credit card.

(c) The Contractor shall not process a
transaction for payment through the credit
card clearinghouse until the purchased sup-
plies have been shipped or services per-
formed. Unless the cardholder requests cor-
rection or replacement of a defective or
faulty item in accordance with other con-
tract requirements, the Contractor shall im-
mediately credit a cardholder’s account for
items returned as defective or faulty.

(End of clause)

[54 FR 26548, June 23, 1989, as amended at 54
FR 43181, Oct. 23, 1989]

552.233–70 Disputes (utility contract).
As prescribed in 533.214, insert the

following clause:

DISPUTES (UTILITY CONTRACT) (APR 1984)

The requirements of the Disputes clause at
FAR 52.233–1 are supplemented to provide
that matters involving the interpretation of
retail rates, rate schedules, tariffs, riders,
and tariff related terms provided under this
contract and conditions of service are sub-
ject to the jurisdiction and regulation of the
utility rate commission having jurisdiction.

(End of clause)

552.236–70 Definitions.
As prescribed in 536.570–1, insert the

following clause:

DEFINITIONS (APR 1984)

The terms ‘‘Administration’’ and ‘‘Serv-
ice’’ as used in this contract shall mean the
General Services Administration (GSA) and
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the Public Buildings Service (PBS), respec-
tively.

(End of clause)

552.236–71 Authorities and limitations.
As prescribed in 536.570–2, insert the

following clause:

AUTHORITIES AND LIMITATIONS (APR 1984)

(a) All work shall be performed under the
general direction of the Contracting Officer,
who alone shall have the power to bind the
Government and to exercise the rights, re-
sponsibilities, authorities and functions
vested in him by the contract documents, ex-
cept that he shall have the right to designate
authorized representatives to act for him.
Wherever any provision in this contract
specifies an individual (such as, but not lim-
ited to, Construction Engineer, Resident En-
gineer, Inspector or Custodian) or organiza-
tion, whether Governmental or private, to
perform any act on behalf of or in the inter-
ests of the Government, that individual or
organization shall be deemed to be the Con-
tracting Officer’s authorized representative
under this contract but only to the extent so
specified. The Contracting Officer may, at
any time during the performance of this con-
tract, vest in any such authorized represent-
atives additional power and authority to act
for him or designate additional representa-
tives, specifying the extent of their author-
ity to act for him; a copy of each document
vesting additional authority in an author-
ized representative or designating an addi-
tional authorized representative shall be fur-
nished to the Contractor.

(b) The Contractor shall perform the con-
tract in accordance with any order (includ-
ing but not limited to instruction, direction,
interpretation, or determination) issued by
an authorized representative in accordance
with his authority to act for the Contracting
Officer; but the Contractor assumes all the
risk and consequences of performing the con-
tract in accordance with any order (includ-
ing but not limited to instruction, direction,
interpretation, or determination) of anyone
not authorized to issue such order.

(End of clause)

552.236–72 Specialist.
As prescribed in 536.570–3, insert the

following clause:

SPECIALIST (APR 1984)

The term ‘‘Specialist,’’ as used in the con-
tract specification, shall mean an individual
or firm of established reputation (or, if
newly organized, whose personnel have pre-
viously established a reputation in the same
field), which is regularly engaged in, and

which maintains a regular force of workmen
skilled in either (as applicable) manufactur-
ing or fabricating items required by the con-
tract, installing items required by the con-
tract, or otherwise performing work required
by the contract. Where the contract speci-
fication requires installation by a specialist,
that term shall also be deemed to mean ei-
ther the manufacturer of the item, an indi-
vidual or firm licensed by the manufacturer,
or an individual or firm who will perform the
work under the manufacturer’s direct super-
vision.

(End of clause)

552.236–73 Basis of award—construc-
tion contract.

As prescribed in 536.570–4, insert the
following provision or the appropriate
Alternate:

BASIS OF AWARD—CONSTRUCTION CONTRACT
(APR 1985)

(a) The low bidder for purposes of award is
the responsible bidder offering the lowest
price for the base bid (consisting of the lump
sum bid and any associated unit price bids
extended by the applicable number of units
shown on the bid form). See Standard Form
1442, Solicitation, Offer, and Award and the
provision entitled ‘‘Contract Award—Sealed
Bidding.’’

(b) A bid may be rejected as nonresponsive
if the bid is materially unbalanced as to bid
prices. A bid is unbalanced when the bid is
based on prices significantly less than cost
for some work and significantly overstated
for other work.

(End of provision)

Alternate I. If the solicitation includes a
base bid and options, the Contracting Officer
shall delete paragraph (a) of the basic provi-
sion and insert paragraph (a) substantially
as follows:

(a) The low bidder for purposes of award is
the responsible bidder offering the lowest ag-
gregate price for (1) the base bid (consisting
of the lump sum bid and any associated unit
price bids extended by the applicable number
of units shown on the bid form) plus (2) all
options designated to be evaluated. The eval-
uation of options will not obligate the Gov-
ernment to exercise the options. See Stand-
ard form 1442, Solicitation, Offer, and Award
and the provision entitled ‘‘Contract
Award—Sealed Bidding.’’

Alternate II. If the solicitation includes a
base bid and alternates, the Contracting Offi-
cer shall delete paragraph (a) of the basic
provision and insert paragraphs (a), (c), and
(d) substantially as follows:

(a) The low bidder for purposes of award is
the responsible bidder offering the lowest ag-
gregate price for (1) the base bid (consisting
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of the lump sum bid and any associated unit
price bids extended by the applicable number
of units shown on the bid form) plus (2) those
alternates in the order of priority listed in
the solicitation that provide the most fea-
tures of work within the funds available at
bid opening. See the provision entitled ‘‘Con-
tract Award—Sealed Bidding.’’

(c) Alternates will be added to the base bid
in the order listed in the solicitation (see
Standard Form 1442, Solicitation, Offer, and
Award). If the addition of an alternate would
make all bids exceed the funds available at
bid opening, that alternate shall be skipped
and the next subsequent alternate in a lower
amount shall be added, provided that the ag-
gregate of base bid and the selected alter-
nates do not exceed the funds available at
bid opening. For example, when the amount
available is $100,000 and a bidder’s base bid is
$85,000, with its separate bids on four succes-
sive alternates being $10,000, $8,000, $6,000,
and $4,000, the aggregate amount of the bid
for purposes of selecting the alternates
would be $99,000 (base bid plus the first and
fourth alternates). The second and third al-
ternates are skipped because each of them
would cause the aggregate of the base bid
and alternates to exceed the $100,000 amount
available when considered with the first al-
ternate. All bids shall be evaluated on the
basis of the same alternates.

(d) After the low bidder has been deter-
mined in accordance with paragraph (a), an
award may be made to that low bidder on the
base bid, plus any combination of alternates
for which funds are available at the time of
award, but only if the award amount does
not exceed the amount offered by any other
responsible bidder. If the base bid plus the
proposed combination of alternates exceed
the amount offered by any other responsible
bidder for the same combination of alter-
nates, the award cannot be made on that
combination of alternates.

Alternate III. If the solicitation includes a
base bid, alternates, and options, the Con-
tracting Officer shall delete paragraph (a) of
the basic provision and insert paragraphs (a),
(c), and (d) substantially as follows:

(a) The low bidder for purposes of award is
the responsible bidder offering the lowest ag-
gregate price for (1) the base bid (consisting
of the lump sum bid and any associated unit
price bids extended by the applicable number
of units shown on the bid form) plus (2) those
alternates in the order of priority listed in
the solicitation that provide the most fea-
tures of work within the funds available at
bid opening plus (3) all options designated to
be evaluated except those options associated
with alternates which are skipped during the
selection process outlined in paragraph (c)
below. The evaluation of options will not ob-
ligate the Government to exercise the op-
tions. See the provision entitled ‘‘Contract
Award—Sealed Bidding.’’

(c) Alternates will be added to the base bid
in the order listed in the solicitation (see
Standard Form 1442, Solicitation, Offer, or
Award). If the addition of an alternate would
make all bids exceed the funds available at
bid opening, that alternate shall be skipped
and the next subsequent alternate in a lower
amount shall be added, provided that the ag-
gregate of base bid and the selected alter-
nates do not exceed the funds available at
bid opening. For example, when the amount
available is $100,000 and a bidder’s base bid is
$85,000, with its separate bids on four succes-
sive alternates being $10,000, $8,000, $6,000,
and $4,000, the aggregate amount of the bid
for purposes of selecting the alternates
would be $99,000 (base bid plus the first and
fourth alternates). The second and third al-
ternates are skipped because each of them
would cause the aggregate of the base bid
and alternates to exceed the $100,000 amount
available when considered with the first al-
ternate. All bids shall be evaluated on the
basis of the same alternates.

(d) After the low bidder has been deter-
mined in accordance with paragraph (a),
award may be made to that low bidder on the
base bid and evaluated options plus any com-
bination of alternates for which funds are
available at the time of award, but only if
that low bidder is still low on the sum there-
of plus any previously unevaluated options
designated to be evaluated which are associ-
ated with proposed alternates that were
skipped during the selection under paragraph
(c). If that low bidder is not still low, award
cannot be made on the proposed combination
of alternates.

[54 FR 26558, June 23, 1989, as amended at 54
FR 40061, Sept. 29, 1989]

552.236–74 Working hours.

As prescribed in 536.570–5, insert the
following clause:

WORKING HOURS (APR 1984)

(a) It is contemplated that all work will be
performed during the customary working
hours of the trades involved unless otherwise
specified in this contract. Work performed
by the Contractor at his own volition outside
such customary working hours shall be at no
additional expense to the Government.

(b) Any requests received by the Contrac-
tor from occupants of existing buildings to
change the hours of work shall be referred to
the Contracting Officer for determination.

(End of clause)

552.236–75 Use of premises.

As prescribed in 536.570–6, insert the
following clause:
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USE OF PREMISES (APR 1984)

(a) If the premises are occupied, the Con-
tractor, his subcontractors, and their em-
ployees shall comply with the regulations
governing access to, operation of, and con-
duct while in or on the premises and shall
perform the work required under this con-
tract in such a manner as not to unreason-
ably interrupt or interfere with the conduct
of Government business.

(b) Any request received by the Contractor
from occupants of existing buildings to
change the sequence of work shall be re-
ferred to the Contracting Officer for deter-
mination.

(c) If the premises are occupied, the Con-
tractor, his subcontractors and their em-
ployees shall not have access to or be admit-
ted into any building outside the scope of
this contract except with official permission.

(End of clause)

552.236–76 Measurements.
As prescribed in 536.570–7, insert the

following clause:

MEASUREMENTS (APR 1984)

All dimensions shown of existing work and
all dimensions required for work that is to
connect with work now in place, shall be
verified by the Contractor by actual meas-
urement of the existing work. Any discrep-
ancies between the contract requirements
and the existing conditions shall be referred
to the Contracting Officer before any work
affected thereby has been performed.

(End of clause)

552.236–77 Specifications and Draw-
ings.

As prescribed in 536.570–8, insert the
following clause:

SPECIFICATIONS AND DRAWINGS (APR 1984)

The requirements of the clause entitled
‘‘Specifications and Drawings’’ at FAR
52.236–21, are supplemented as follows:

(a) In case of difference between small and
large-scale drawings, the large-scale draw-
ings shall govern. Schedules on any contract
drawing shall take precedence over conflict-
ing information on that or any other con-
tract drawing. On any of the drawings where
a portion of the work is detailed or drawn
out and the remainder is shown in outline,
the parts detailed or drawn out shall apply
also to all other like portions of the work.

(b) Where the word ‘‘similar’’ occurs on the
drawings, it shall have a general meaning
and not be interpreted as being identical,
and all details shall be worked out in rela-
tion to their location and their connection
with other parts of the work.

(c) Standard Details or Specification Draw-
ings are applicable when listed, bound with
the specifications, noted on the drawings or
referenced elsewhere in the specifications.
Where the notes on the drawings indicate
modifications, such modifications shall gov-
ern.

(d) In case of difference between Standard
Details or Specification Drawings and the
specifications, the specifications will govern.
In case of difference between the Standard
Details or Specification Drawings and the
drawings prepared specifically for this con-
tract, the later shall govern.

(End of clause)

552.236–78 Shop drawings, coordina-
tion drawings, and schedules.

As prescribed in 536.570–9, insert the
following clause:

SHOP DRAWINGS, COORDINATION DRAWINGS,
AND SCHEDULES (APR 1984)

The requirements, of the clause entitled
‘‘Specifications and Drawings’’ at FAR
52.236–21, are supplemented as follows:

(a) The Contractor shall submit shop draw-
ings, coordination drawings, and schedules
for approval as required by the specifications
or requested by the Contracting Officer as
follows:

(b) Shop drawings shall include fabrica-
tion, erection and setting drawings, schedule
drawings, manufacturers’ scale drawings,
wiring and control diagrams, cuts or entire
catalogs, pamphlets, descriptive literature,
and performance and test data.

(c) Drawings and schedules, other than
catalogs, pamphlets and similar printed ma-
terial, shall be submitted in reproducible
form with two prints made by a process ap-
proved by the Contracting Officer. Upon ap-
proval, the reproducible form will be re-
turned to the Contractor who shall then fur-
nish the number of additional prints, not to
exceed 10, required by the specifications. The
Contractor shall submit shop drawings in
catalog, pamphlet and similar printed form
in a minimum of four copies plus as many
additional copies as the Contractor may de-
sire or need for his use or use by subcontrac-
tors.

(d) Before submitting shop drawings on the
mechanical and electrical work, the Contrac-
tor shall submit and obtain the Contracting
Officer’s approval of such lists of mechanical
and electrical equipment and materials as
may be required by the specifications.

(e) Each shop drawing or coordination
drawing shall have a blank area 5 by 5
inches, located adjacent to the title block.
The title block shall display the following:
Number and title of drawing
Date of drawing or revision
Name of project building or facility
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Name of contractor and (if appropriate)
name of subcontractor submitting drawing

Clear identity of contents and location on
the work

Project title and contract number
(f) Unless otherwise provided in this con-

tract, or otherwise directed by the Contract-
ing Officer, shop drawings, coordination
drawings and schedules shall be submitted to
the Contracting Officer, with a letter in trip-
licate, sufficiently in advance of construc-
tion requirements to permit no less than 10
working days for checking and appropriate
action.

(g) Approval of drawings and schedules will
be general and shall not be construed as per-
mitting any departure from the contract re-
quirements, or as approving departures from
full-size details furnished by the Contracting
Officer.

(End of clause)

552.236–79 Samples.
As prescribed in 536.570–10, insert the

following clause:

SAMPLES (APR 1984)

(a) After the award of the contract, the
Contractor shall furnish for the approval of
the Contracting Officer samples required by
the specifications or by the Contracting Offi-
cer. Samples shall be delivered to the Con-
tracting Officer or to the Architect as speci-
fied or as directed. The Contractor shall pre-
pay all shipping charges on samples. Mate-
rials or equipment for which samples are re-
quired shall not be used in the work until ap-
proved in writing by the Contracting Officer.

(b) Each sample shall have a label indicat-
ing:

(1) Name of project building or facility,
project title and contract number

(2) Name of Contractor and, if appropriate,
name of subcontractor

(3) Identification of material or equipment
with specification requirement

(4) Place of origin
(5) Name of producer and brand (if any)
Samples of finished materials shall have

additional markings that will identify them
under the finish schedules.

(c) The Contractor shall mail under sepa-
rate cover a letter in triplicate submitting
each shipment of samples and containing the
information required in paragraph (b) of this
clause. He shall enclose a copy of this letter
with the shipment and send a copy to the
Government representative on the project.
Approval of a sample shall be only for the
characteristics or use named in such ap-
proval and shall not be construed to change
or modify any contract requirement. Substi-
tutions will not be permitted unless they are
approved in writing by the Contracting Offi-
cer.

(d) Approved samples not destroyed in test-
ing will be sent to the Government rep-
resentative at the project. Approved samples
of hardware in good condition will be marked
for identification and may be used in the
work. Materials and equipment, incor-
porated in the work shall match the ap-
proved samples. Other samples not destroyed
in testing or not approved will be returned to
the Contractor at his expense if so requested
at time of submission.

(e) Failure of any material to pass the
specified tests will be sufficient cause for re-
fusal to consider, under this contract, any
further samples of the same brand or make
of that material or equipment which pre-
viously has proved unsatisfactory in service.

(f) Samples of various materials or equip-
ment delivered on the site or in place may be
taken by the Government representative for
testing. Samples failing to meet contract re-
quirements will automatically void previous
approvals of the items tested. The Contrac-
tor shall replace such materials or equip-
ment found not to have met contract re-
quirements, or there shall be a proper adjust-
ment of the contract price as determined by
the Contracting Officer.

(g) Unless otherwise specified, when tests
are required only one test of each sample
proposed for use will be made at the expense
of the Government. Samples which do not
meet specification requirements will be re-
jected. Testing of additional samples will be
made by the Government at the expense of
the Contractor.

(End of clause)

552.236–80 Heat.
As prescribed in 536.570–11, insert the

following clause:

HEAT (APR 1984)

Unless otherwise specified or unless al-
ready provided by the Government the Con-
tractor shall;

(a) Provide heat, as necessary to protect
all work, materials, and equipment against
injury from dampness and cold;

(b) Protect, cover and/or heat as may be
necessary, to produce and maintain a tem-
perature of not less than 50 degrees Fahr-
enheit (1) in the concrete during the placing,
setting and curing of concrete, and (2) in the
plaster during the application, setting and
curing of plaster; and

(c) Provide heat as necessary in the area
where work is to be done to provide the min-
imum temperature recommended by the sup-
plier or manufacturer of the material, but in
no case less than 50 degrees Fahrenheit, for
a period beginning 10 days before placing of
interior finishes and finish materials and
continuing until completion or beneficial oc-
cupancy of the area, whichever is earlier.
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(End of clause)

552.236–81 Use of equipment by the
Government.

As prescribed in 536.570–12, insert the
following clause:

USE OF EQUIPMENT BY THE GOVERNMENT (APR
1984)

(a) The Government may take over and op-
erate, with Government employees, such
equipment as is necessary for heating or
cooling such areas of the building as require
the service, as soon as the installation is suf-
ficiently complete.

(b) The Contracting Officer will advise the
Contractor by letter, prior to the use of
equipment, which items of equipment will be
operated, and the date and time such oper-
ation will begin.

(c) Government operation of equipment
will not relieve the Contractor of the one-
year guarantee on materials and workman-
ship elsewhere provided for in this contract.

(d) The guarantee period, elsewhere pro-
vided for in this contract, for each piece of
equipment shall be in accordance with the
‘‘Guarantees’’ clause of this contract.

(End of clause)

552.236–82 Subcontracts.

As prescribed in 536.570–13, insert the
following clause:

SUBCONTRACTS (APR 1984)

(a) Nothing contained in the contract shall
be construed as creating any contractual re-
lationship between any subcontractor and
the Government. The divisions or sections of
the specifications are not intended to control
the Contractor in dividing the work among
subcontractors, or to limit the work per-
formed by any trade.

(b) The Contractor shall be responsible to
the Government for acts and omissions of his
own employees and of subcontractors and
their employees. He shall also be responsible
for the coordination of the work of the
trades, subcontractors and suppliers.

(c) The Government will not undertake to
settle any differences between or among the
Contractor, subcontractors, or suppliers.

(End of clause)

552.236–83 Furnishing information
and records.

As prescribed in 536.570–14, insert the
following clause:

FURNISHING INFORMATION AND RECORDS (APR
1984)

(a) If the Contractor or any subcontractor
under this contract or the officers or agents
of the Contractor or any subcontractor, re-
fuses, except as provided by the terms of this
contract, to furnish to any Government
agency or any establishment in the legisla-
tive or judicial branch of the Government in-
formation or records reasonably pertinent to
this contract, the following actions may be
taken:

(1) In the case of a refusal by the Contrac-
tor, its officers or agents, the Government
may, after affording an opportunity to ex-
plain or justify such refusal, terminate the
Contractor’s right to proceed with the work.
The rights and remedies provided in this
clause are in addition to those outlined in
paragraph (a) of the Default (Fixed-Price
Construction) clause at FAR 52.249–10, para-
graph (b) of the Liquidated Damages—Con-
struction clause at FAR 52.212–5 and to any
other rights and remedies provided by law or
under this contract;

(2) In the case of a refusal by a subcontrac-
tor, its officers or agents, the Government
may, after affording an opportunity to ex-
plain or justify such refusal, require the Con-
tractor to terminate the subcontract with-
out cost to the Government, or if the Con-
tractor fails or refuses to effect such termi-
nation, the Government may terminate the
Contractor’s right to proceed with the work
under this contract and thereupon the Gov-
ernment may avail itself of the rights and
remedies referred to in subparagraph (a)(1) of
this clause.

(b) The term ‘‘subcontract’’ as used in this
paragraph means any contract entered into
or any purchase order issued by a prime con-
tractor under a contract with the Govern-
ment in connection with the performance of
the prime contractor’s obligations under this
contract.

(c) The term ‘‘subcontractor’’ as used in
this paragraph means a party to a sub-
contract other than the prime contractor
under this contract.

(End of clause)

552.237–70 Qualifications of offerors.

As prescribed in 537.110(a), insert the
following provision:

QUALIFICATIONS OF OFFERORS (MAY 1989)

(a) Offers will be considered only from re-
sponsible organizations or individuals now or
recently engaged in the performance of
building service contracts comparable to
those described in this solicitation. In order
to determine an Offeror’s qualifications, the
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Offeror may be requested to furnish a nar-
rative statement listing comparable con-
tracts which it has performed; a general his-
tory of its operating organization; and its
complete experience. An Offeror may also be
required to furnish a statement of its finan-
cial resources; show that it has the ability to
maintain a staff of regular employees ade-
quate to ensure continuous performance of
the work; and, demonstrate that its equip-
ment and/or plant capacity for the work con-
templated is sufficient, adequate, and suit-
able.

(b) Competency in performing comparable
building service contracts, demonstration of
acceptable financial resources, personnel
staffing, plant, equipment, and supply
sources will be considered in determining
whether an Offeror is responsible.

(c) Prospective Offerors are advised that in
evaluating these areas involving any small
business concern(s), any negative determina-
tions are subject to the Certificate of Com-
petency procedures set forth in the Federal
Acquisition Regulation.

(End of provision)

552.237–71 Qualifications of employ-
ees.

As prescribed in 537.110(b), insert the
following clause:

QUALIFICATIONS OF EMPLOYEES (MAY 1989)

(a) The contracting officer or a designated
representative may require the Contractor
to remove any employee(s) from GSA con-
trolled buildings or other real property
should it be determined that the individ-
ual(s) is either unsuitable for security rea-
sons or otherwise unfit to work on GSA con-
trolled property.

(b) The Contractor shall fill out and cause
each of its employees performing work on
the contract work to fill out, for submission
to the Government, such forms as may be
necessary for security or other reasons. Upon
request of the Contracting Officer, the Con-
tractor and its employees shall be
fingerprinted.

(c) Each employee of the contractor shall
be a citizen of the United States of America,
or an alien who has been lawfully admitted
for permanent residence as evidenced by
Alien Registration Receipt Card Form I–151,
or, who presents other evidence from the Im-
migration and Naturalization Service that
employment will not affect his immigration
status.

(End of clause)

552.237–72 Certification regarding
‘‘Quasi-Military Armed Forces.’’

As prescribed in 537.110(c), insert the
following certification:

CERTIFICATION REGARDING ‘‘QUASI-MILITARY

ARMED FORCES’’ (APR 1984)

(a) By signing this offer, the offeror cer-
tifies that the individual, firm, or corpora-
tion submitting this offer is not a ‘‘Quasi-
Military Armed Force’’ within the meaning
of the decision of the court in United States
ex. rel. Weinberger v. Equifax, 557 F. 2d 456
(5th Cir., 1977).

(b) The Offeror further certifies that it will
not, during the term of this contract, offer
‘‘Quasi-Military Armed Forces’’ for hire.

(End of certification)

[54 FR 26558, June 23, 1989, as amended at 54
FR 40061, Sept. 29, 1989]

552.238–70 Identification of electronic
office equipment providing acces-
sibility for the handicapped.

As prescribed in 538.203–71(b), insert
the following clause:

IDENTIFICATION OF ELECTRONIC OFFICE EQUIP-
MENT PROVIDING ACCESSIBILITY FOR THE

HANDICAPPED (SEP 1991)

(a) Definitions. Electronic office equipment
accessibility means the application/configura-
tion of electronic office equipment (includes
hardware, software and firmware) in a man-
ner that accommodates the functional limi-
tations of individuals with disabilities (i.e.,
handicapped individuals) so as to promote
productivity and provide access to work re-
lated and/or public information resources.

Handicapped individuals means qualified in-
dividuals with impairments as cited in 29
CFR 1613.702(f) who can benefit from elec-
tronic office equipment accessibility.

Special peripheral means a special needs aid
that provides access to electronic equipment
that is otherwise inaccessible to a handi-
capped individual.

(b) The offeror is encouraged to identify in
its offer, and include in any commercial
catalogs and pricelists accepted by the Con-
tracting Officer, office equipment, including
any special peripheral, that will facilitate
electronic office equipment accessibility for
handicapped individuals. Identification
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should include the type of disability accom-
modated and how the users with that disabil-
ity would be helped.

[56 FR 29443, June 27, 1991, as amended at 56
FR 51660, Oct. 15, 1991]

552.238–72 Contractor’s report of sales.
As prescribed in 538.203–71(a), insert

the following clause:

CONTRACTOR’S REPORT OF SALES (APR 1998)

(a) The Contractor must report the quar-
terly dollar value (in U.S. dollars and round-
ed to the nearest whole dollar) of all sales
under this contract by calendar quarter (i.e.,
January–March, April–June, July–Septem-
ber, and October–December). The dollar
value of a sale is the price paid by the sched-
ule user for products and services on a sched-
ule contract delivery order, as recorded by
the Contractor. The reported contract sales
value must include the industrial funding fee
(see Clause 552.238–77).

(b) The Contractor must report the quar-
terly dollar value of sales on electronic GSA
Form 72A, Contractor’s Report of Sales, to
the FSS Vendor Support Center (VSC)
Website at Internet, http://VSC.gsa.gov. The
Contractor must report sales separately for
each National Stock Number (NSN), Special
Item Number (SIN), or subitem. If no sales
occur, the Contractor must show zero on the
report for each separate NSN, SIN, or
subitem.

(c) The Contractor must register with the
VSC before using the automated reporting
system. To register, the Contractor (or its
authorized representative) must call the VSC
at (703) 305–6235 and provide the necessary in-
formation regarding the company, contact
name(s), and telephone number(s). The VSC
will then issue a 72A specific password and
provide other information needed to access
the reporting system. Instructions for elec-
tronic reporting are available at the VSC
Website or by calling the above phone num-
ber.

(d) The Contractor must convert the total
value of sales made in foreign currency to
U.S. dollars using the ‘‘Treasury Reporting
Rates of Exchange,’’ issued by the U.S. De-
partment of Treasury, Financial Manage-
ment Service. The Contractor must use the
issue of the Treasury report in effect on the
last day of the calendar quarter. The report
is available from: Department of the Treas-
ury, Financial Management Service, Inter-
national Funds Branch, 3700 East-West High-
way, PGCII, Room 5A19, Hyattsville, MD
20782, Telephone: (202) 874–7994, Internet:
http://www.fms.treas.gov/intn.html

(e) The report is due 30 days following the
completion of the reporting period. The Con-
tractor must provide a close-out report with-
in 120 days after the expiration date of the

contract. This close-out report must cover
all sales not shown in the final quarterly re-
port and reconcile all errors and credits. If
the Contractor reported all contract sales
and reconciled all errors and credits on the
final quarterly report, then show zero sales
in the close-out report.

(End of clause)

[63 FR 19194, Apr. 17, 1998]

552.238–74 Submission and distribu-
tion of authorized FSS schedule
pricelists.

As prescribed in 538.203–71(c), insert
the following clause:

SUBMISSION AND DISTRIBUTION OF AUTHORIZED

FSS SCHEDULE PRICELISTS (JUL 1998)

(a) Definition. For the purposes of this
clause, the Mailing List is [Contracting offi-
cer shall insert either: ‘‘the list of Federal
addressees provided to the Contractor by the
Contracting Officer’’ or ‘‘the Contractor’s
listing of its Federal government cus-
tomers’’].

(b) The Contracting Officer will return one
copy of the Authorized FSS Schedule Price-
list to the Contractor with the notification
of contract award.

(c)(1) The Contractor shall provide to the
GSA Contracting Officer:

(i) Two paper copies of Authorized FSS
Schedule Pricelist; and

(ii) The Authorized FSS Schedule Pricelist
on a common-use electronic medium.

The Contracting Officer will provide de-
tailed instructions for the electronic submis-
sion with the award notification. Some
structured data entry in a prescribed format
may be required.

(2) The Contractor shall provide to each
addressee on the mailing list either:

(i) One paper copy of the Authorized FSS
Schedule Price List; or

(ii) A self-addressed, postage-paid envelope
or postcard to be returned by addressees that
want to receive a paper copy of the pricelist.
The Contractor shall distribute price lists
within 20 calendar days after receipt of re-
turned requests.

(3) The Contractor shall advise each ad-
dressee of the availability of pricelist infor-
mation through the on-line Multiple Award
Schedule electronic data base.

(d) The Contractor shall make all of the
distributions required in paragraph (c) at
least 15 calendar days before the beginning of
the contract period, or within 30 calendar
days after receipt of the Contracting Offi-
cer’s approval for printing, whichever is
later.
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(e) During the period of the contract, the
contractor shall provide one copy of its Au-
thorized FSS Schedule Pricelist to any au-
thorized schedule user, upon request. Use of
the mailing list for any other purpose is not
authorized.

(End of clause)

[58 FR 54524, Oct. 22, 1993, as amended at 61
FR 6172, Feb. 16, 1996; 63 FR 38331, July 16,
1998]

552.238–75 Identification of Energy-Ef-
ficient Office Equipment and Sup-
plies Containing Recovered Mate-
rials or Other Environmental At-
tributes.

As prescribed in 538.203–71(d), insert
the following clause:

IDENTIFICATION OF ENERGY-EFFICIENT OFFICE
EQUIPMENT AND SUPPLIES CONTAINING RE-
COVERED MATERIALS OR OTHER ENVIRON-
MENTAL ATTRIBUTES (SEP 1994)

(a) Definitions. ‘‘Energy-efficient office
equipment,’’ as used in this clause, means of-
fice equipment that, in representative use,
provides equivalent or better performance
and value to users, but uses significantly less
energy than most functionally equivalent
models.

‘‘Recovered materials,’’ as used in this
clause, means waste material and by-prod-
ucts which have been recovered or diverted
from solid waste, but such term does not in-
clude those materials and by-products gen-
erated from, and commonly reused, within
an original manufacturing process (42 U.S.C.
6903(19)). For paper, it also includes
postconsumer materials, and manufacturing
and certain other wastes. (42 U.S.C. 6962(h)).

‘‘Remanufactured products,’’ as used in
this clause, means equipment or parts that
have been factory remanufactured or rebuilt
to meet new equipment or part performance
specifications and have had no use subse-
quent to their remanufacture.

(b) The offeror shall identify in its offer
and include in any commercial catalogs and
pricelists and any resultant Government
catalogs or pricelists submitted to the Con-
tracting Officer, energy-efficient office
equipment and supplies that contain recov-
ered material, remanufactured products, or
other environmental attributes. Examples of
energy-efficient office equipment are micro-
computers and associated equipment that
meet the requirements of the Environmental
Protection Agency’s (EPA’s) Energy Star
Computers Program. Supplies that contain
recovered materials and other environ-
mental attributes include, but are not lim-
ited to, products identified in EPA procure-
ment guidelines (40 CFR subchapter I) and

products that are either degradable, ozone
safe, recyclable, contain low volatile organic
content compounds, contribute to source re-
duction, or otherwise are designed or manu-
factured to achieve environmental improve-
ment. For example, an offeror can identify
products that are safe or safer alternatives
for more toxic or hazardous products and
products that can be substituted for ones
manufactured with toxic or hazardous mate-
rials. Such supplies shall satisfy the guid-
ance contained in 16 CFR part 260, Guides for
the Use of Environmental Marketing Claims.

(c) An offeror, in identifying an item with
an environmental attribute, shall possess
evidence or rely upon a reasonable basis to
substantiate the claim (see 16 CFR 260.5).
The Government will accept an offeror’s
claim of an item’s environmental attribute
on the basis of—

(1) Participation in a Federal agency spon-
sored program, e.g., EPA’s Energy Star Com-
puters Program;

(2) Verification by an independent organi-
zation that specializes in certifying such
claims; or

(3) Possession of competent and reliable
evidence. For any test, analysis, research,
study or other evidence to be ‘‘competent
and reliable,’’ it must have been conducted
and evaluated in an objective manner by per-
sons qualified to do so, using procedures gen-
erally accepted in the profession to yield ac-
curate and reliable results.

(End of clause)

[59 FR 63260, Dec. 8, 1994]

552.238–76 Price reductions.

As prescribed in 538.203–71(e), insert
the following clause:

PRICE REDUCTIONS (OCT 1994)

(a) Before award of a contract, the Con-
tracting Officer and the Offeror will agree
upon (1) The customer (or category of cus-
tomers) which will be the basis of award, and
(2) the Government’s price or discount rela-
tionship to the identified customer (or cat-
egory of customers). This relationship shall
be maintained throughout the contract pe-
riod. Any change in the Contractor’s com-
mercial pricing or discount arrangement ap-
plicable to the identified customer (or cat-
egory of customers) which disturbs this rela-
tionship shall constitute a price reduction.

(b) During the contract period, the Con-
tractor shall report to the Contracting Offi-
cer all price reductions to the customer (or
category of customers) that was the basis of
award. The Contractor’s report shall include
an explanation of the conditions under which
the reductions were made.
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*The Commissioner, Federal Supply Serv-
ice, or a designee determines and provides to
contracting officers the percentage amount
of the fee to insert in the above clause.

(c) (1) A price reduction shall apply to pur-
chases under this contract if, after the date
negotiations conclude, the Contractor—

(i) Revises the commercial catalog, price-
list, schedule or other document upon which
contract award was predicated to reduce
prices;

(ii) Grants more favorable discounts or
terms and conditions than those contained
in the commercial catalog, pricelist, sched-
ule or other documents upon which contract
award was predicated; or

(iii) Grants special discounts to the cus-
tomer (or category of customers) that was
the basis of award, and the change disturbs
the price/discount relationship of the Gov-
ernment to the customer (or category of cus-
tomers) that was the basis of award.

(2) The Contractor shall offer the price re-
duction to the Government with the same ef-
fective date, and for the same time period, as
extended to the commercial customer (or
category of customers).

(d) There shall be no price reduction for
sales—

(1) To commercial customers under firm,
fixed-price definite quantity contracts with
specified delivery in excess of the maximum
order limitation specified in this contract;

(2) To Federal agencies; or
(3) Caused by an error in quotation or bill-

ing, provided adequate documentation is fur-
nished by the Contractor to the Contracting
Officer.

(e) The Contractor may offer the Contract-
ing Officer a voluntary Governmentwide
price reduction at any time during the con-
tract period.

(f) The Contractor shall notify the Con-
tracting Officer of any price reduction sub-
ject to this clause as soon as possible, but
not later than 15 calendar days after its ef-
fective date.

(g) The contract will be modified to reflect
any price reduction which becomes applica-
ble in accordance with this clause.

(End of clause)

[59 FR 52452, Oct. 18, 1994]

552.238–77 Industrial funding fee.

As prescribed in 538.203–71(f) insert
the following clause:

INDUSTRIAL FUNDING FEE (APR 1998)

(a) The Contractor must pay the Federal
Supply Service, GSA, an industrial funding
fee (IFF). The Contractor must remit the
IFF in U.S. dollars within 30 days after the
end of each quarterly reporting period as es-
tablished in clause 552.238–72, Contractor’s

Report of Sales. The IFF equals lll* of
total quarterly sales reported. The IFF reim-
burses the GSA Federal Supply Service for
the costs of operating the Federal Supply
Schedules Program and recoups its operating
costs from ordering activities. Offerors must
include the IFF in their prices. The fee is in-
cluded in the award price(s) and reflected in
the total amount charged to ordering activi-
ties.

(b) The Contractor must remit any monies
due as a result of the close-out report re-
quired by Clause 552.238–72 at the time the
close-out report is submitted to GSA.

(c) The contractor must pay the IFF
amount due by check, or electronic funds
transfer through the Automated Clearing
House (ACH), to the ‘‘General Services Ad-
ministration.’’ If the payment involves mul-
tiple special item numbers or contracts, the
Contractor may consolidate the IFFs into
one payment. To ensure that the payment is
credited properly, the Contractor must iden-
tify the check or electronic transmission as
an ‘‘Industrial Funding Fee’’ and include the
following information: contract number(s);
report amount(s); and report period(s). If the
Contractor makes payment by check, pro-
vide this information on either the check,
check stub, or other remittance material.

(1) If paying the IFF by check, the Con-
tractor must forward the check to the fol-
lowing address: General Services Adminis-
tration, Accounts Receivable Branch, P.O.
Box 70500, Chicago, IL 60673–0500.

(2) If paying by electronic funds transfer
through the ACH, the Contractor must call
GSA, Financial Information Control Branch,
Receivables, Collections and Sales Section
(6BCDR) at [Contracting Officer to insert phone
number] to make arrangements.

(d) If the full amount of the IFF is not paid
within 30 calendar days after the end of the
applicable reporting period, it constitutes a
contract debt to the United States Govern-
ment under the terms of FAR 32.6. The Gov-
ernment may exercise all rights under the
Debt Collection Act of 1982, including with-
holding or setting off payments and interest
on the debt (see FAR 52.232–17, Interest).

(e) If the Contractor fails to submit sales
reports, falsifies sales reports, or fails to pay
the IFF in a timely manner, the Government
may terminate or cancel this contract. Will-
ful failure or refusal to furnish the required
reports, falsification of sales reports, or fail-
ure to pay the IFF timely constitutes suffi-
cient cause for terminating the Contractor
for cause under the termination provisions of
this contract.
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(End of clause)

[63 FR 19195, Apr. 17, 1998]

§ 552.242–70 Status report of orders
and shipments.

As prescribed in 542.1107, insert the
following clause:

STATUS REPORT OF ORDERS AND SHIPMENTS
(APR 1992)

(a) The contractor shall furnish to the Ad-
ministrative Contracting Officer (ACO) a re-
port covering orders received and shipments
made during each calendar month of con-
tract performance. The information required
by the Government shall be reported on GSA
Form 1678, Status Report of Orders and Ship-
ments, in accordance with instruction on the
form. The information required by the GSA
Form 1678 may also be submitted in an auto-
mated printout form if authorized by the
ACO. Alternatively, the required informa-
tion may be reported by electronic data
interchange using ANSI standards. For fur-
ther information, contact GSA, Contract Ad-
ministration Division [Contracting Officer
insert appropriate telephone number of
FQC]. Reports shall be forwarded to the ACO
no later than the seventh workday of the
succeeding month.

(b) An initial supply of GSA Form 1678 will
be forwarded to the Contractor with the con-
tract. Additional copies of the form, if need-
ed, may be obtained from the ACO, or repro-
duced by the Contractor.

(End of clause)

[57 FR 26609, June 15, 1992]

552.243–70 Pricing of adjustments.
As prescribed in 543.205(a), insert the

following clause:

PRICING OF ADJUSTMENTS (APR 1989)

When costs are a factor in any determina-
tion of a contract price adjustment, such
costs shall be in accordance with the con-
tract cost principles and procedures in Part
31 of the Federal Acquisition Regulation (48
CFR part 31) in effect on the date of this con-
tract.

(End of clause)

552.243–71 Equitable adjustments.
As prescribed in 543.205(b), insert the

following clause in solicitations and
contracts for (a) dismantling, demoli-
tion, or removal of improvements; and
(b) construction, when a fixed-price
contract is contemplated and the con-

tract amount is expected to exceed the
small purchase limitation:

EQUITABLE ADJUSTMENTS (APR 1984)

(a) The provisions of the ‘‘Changes’’ clause
prescribed by FAR 52.243–4 are supplemented
as follows:

(1) Upon written request, the Contractor
shall submit a proposal, in accordance with
the requirements and limitations set forth in
the ‘‘Equitable Adjustments’’ clause, for
work involving contemplated changes cov-
ered by the request. The proposal shall be
submitted within the time limit indicated in
the request or any extension of such time
limit as may be subsequently granted. The
Contractor’s written statement of the mone-
tary extent of a claim for equitable adjust-
ment shall be submitted in the following
form:

(i) Proposals totaling $5,000 or less shall be
submitted in the form of a lump sum pro-
posal with supporting information to clearly
relate elements of cost with specific items of
work involved to the satisfaction of the Con-
tracting Officer, or his/her authorized rep-
resentative.

(ii) For proposals in excess of $5,000, the
claim for equitable adjustment shall be sub-
mitted in the form of a lump sum proposal
supported with an itemized breakdown of all
increases and decreases in the contract in at
least the following detail:

Direct Costs

Material quantities by trades and unit costs
(Manufacturing burden associated with

material fabrication performed will be
considered to be part of the material
costs of the fabricated item delivered to
the job site)

Labor breakdown by trades and unit costs
(Identified with specific item of material

to be placed or operation to be per-
formed)

Construction equipment exclusively nec-
essary for the change

Costs of preparation and/or revision to shop
drawings resulting from the change

Workmen’s Compensation and Public Liabil-
ity Insurance

Employment taxes under FICA and FUTA
Bond Costs—when size of change warrants

revision

Overhead, Profit and Commission

(2) The allowable overhead shall be deter-
mined in accordance with the contract cost
principles and procedures in Part 31 of the
Federal Acquisition Regulation (48 CFR part
31) in effect on the date of this contract. The
percentages for profit and commission shall
be negotiated and may vary according to the
nature, extent and complexity of the work
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involved, but in no case shall exceed the fol-
lowing unless the Contractor demonstrates
entitlement to a higher percentage:

Overhead Profit
Com-
mis-
sion

To Contractor on
work performed
by other than his
own forces.

................................ ............ 10%

To first tier sub-
contractor on
work performed
by his
subcontractors.

................................ ............ 10%

To Contractor and/
or the sub-
contractors for
that portion of the
work performed
with their respec-
tive forces.

To be Negotiated ... 10% ............

Not more than four percentages will be al-
lowed regardless of the number of tier sub-
contractors. The Contractor shall not be al-
lowed a commission on the commission re-
ceived by a first tier subcontractor. Equi-
table adjustments for deleted work shall in-
clude credits for overhead, profit and com-
mission. On proposals covering both in-
creases and decreases in the amount of the
contract, the application of overhead and
profit shall be on the net change in direct
costs for the Contractor or subcontractor
performing the work.

(3) The Contractor shall submit with the
proposal his request for time extension (if
any), and shall include sufficient informa-
tion and dates to demonstrate whether and
to what extent the change will delay the
contract in its entirety.

(4) In considering a proposal, the Govern-
ment shall make check estimates in detail,
utilizing unit prices where specified or
agreed upon, with a view to arriving at an
equitable adjustment.

(5) After receipt of a proposal the Contract-
ing Officer shall act thereon, within 30 days;
provided, however, that when the necessity
to proceed with a change does not allow time
properly to check a proposal or in the event
of failure to reach an agreement on a pro-
posal, the Government may order the Con-
tractor to proceed on the basis of price to be
determined at the earliest practicable date.
Such price shall not be more than the in-
crease or less than the decrease proposed.

(6) If a mutually acceptable agreement
cannot be reached, the Contracting Officer
may determine the price unilaterally.

(b) The provisions of the ‘‘Differing Site
Conditions’’ clause prescribed by FAR 52.236–
2 are supplemented as follows: The Contrac-
tor shall submit all claims for equitable ad-
justment in accordance with, and subject to
the requirements and limitations set out in

paragraph (a) of this ‘‘Equitable Adjust-
ments’’ clause.

(End of clause)

552.243–72 Modifications (Multiple
Award Schedule).

As prescribed in 48 CFR 543.205(c), in-
sert the following clause:

MODIFICATIONS (MULTIPLE AWARD SCHEDULE)
(AUG 1997)

(a) General. The Contractor may request a
contract modification by submitting a re-
quest to the Contracting Officer for ap-
proval, except as noted in paragraph (d) of
this clause. At a minimum, every request
shall describe the proposed change(s) and
provide the rationale for the requested
change(s).

(b) Types of Modifications.
(1) Additional items/additional SIN’s.

When requesting additions, the following in-
formation must be submitted:

(i) Information requested in paragraphs (1)
and (2) of the Commercial Sales Practice
Format to add SIN’s.

(ii) Discount information for the new
item(s) or new SIN(s). Specifically, submit
the information requested in paragraphs 3
through 5 as applicable of the Commercial
Sales Practice Format. If this information is
the same as the initial award, a statement to
that effect may be submitted instead.

(iii) Information about the new item(s) or
new SIN(s) as described in 552.212–70, Prepa-
ration of Offer (Multiple Award Schedule) is
required.

(iv) Delivery time(s) for the new item(s) or
the item(s) under the new SIN(s) must be
submitted in accordance with 552.211–78,
Commercial Delivery Schedule (Multiple
Award Schedules).

(v) Production point(s) for the new item(s)
or the item(s) under the new SIN(s) must be
submitted if required by 52.215–20, Place of
Performance.

(vi) Hazardous Material information (if ap-
plicable) must be submitted as required by
52.223–3 (ALT I), Hazardous Material Identi-
fication and Material Safety Data; and
552.223–71, Hazardous Material Information;
and as requested by the Separate Charge for
Performance Oriented Packaging clause of
this contract, if applicable.

(vii) Recovered Material estimate(s) and
certification (if applicable) must be submit-
ted as required by 52.223–8 (or 52.223–8 (ALT I)
or 52.223–8 (ALT II), Estimate of Percentage
of Recovered Material for Designated Items
to be used in the Performance of the Con-
tract; and 52.223–9, Certification of Recovered
Material Content for EPA Designated Items
used in Performance of the Contract.
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(viii) Any information requested by 52.212–
3(f), Offerors Representations and Certifi-
cations—Commercial Items, that may be
necessary to assure compliance with 552.225–
9, Trade Agreements Act.

(2) Deletions. The Contractors shall pro-
vide an explanation for the deletion. The
Government reserves the right to reject any
subsequent offer of the same item or a sub-
stantially equal item at a higher price dur-
ing the same contract period, if the contract-
ing officer finds the higher price to be unrea-
sonable when compared with the deleted
item.

(3) Price Reduction. The Contractor shall
indicate whether the price reduction falls
under the item (i), (ii), or (iii) of subpara-
graph (c)(1) of the Price Reduction clause at
552.238–76. If the Price reduction falls under
item (i), the Contractor shall submit a copy
of the dated commercial price list. If the
price reduction falls under item (ii) or (iii),
the Contractor shall submit a copy of the ap-
plicable price list(s), bulletins or letters or
customer agreements which outline the ef-
fective date, duration, terms and conditions
of the price reduction.

(c) Effective dates. The effective date of
any modification is the date specified in the
modification, except as otherwise provided
in the Price Reduction clause at 552.238–76.

(d) Electronic file updates. The Contractor
shall update electronic file submissions to
reflect all modifications. Except for price re-
ductions and corrections, the Contractor
shall obtain the contracting officer’s ap-
proval before transmitting changes. Contract
modifications will not be made effective
until updates to electronic files are received.
Price reductions and correction may be
transmitted without prior approval. How-
ever, the contracting officer shall be notified
as set forth in the Price Reduction clause at
552.238–76.

(e) Amendments to paper Federal Supply
Schedule Price Lists. The Contractor shall
distribute a supplemental paper Federal Sup-
ply Schedule Price List reflecting accepted
changes within 15 days after the effective
date of the modification. At a minimum, dis-
tribution shall be made to these ordering ac-
tivities that previously received the basic
document. In addition, two copies of the sup-
plemental price list shall be submitted to
the contracting officer, and one copy shall be
submitted to the FSS Schedule Information
Center.

(End of clause)

[61 FR 6172, Feb. 16, 1996; 61 FR 10846, Mar. 15,
1996, as amended at 62 FR 44525, Aug. 21, 1997]

552.246–17 Warranty of supplies of a
noncomplex nature.

As prescribed in 546.710(a)(1), insert
the following clause:

WARRANTY OF SUPPLIES OF A NONCOMPLEX
NATURE (DEC 1990) (DEVIATION FAR 52.246–17)

(a) Definitions. ‘‘Acceptance,’’ as used in
this clause, means the act of an authorized
representative of the Government by which
the Government assumes for itself, or as an
agent of another, ownership of existing sup-
plies, or approves specific services as partial
or complete performance of the contract.
‘‘Correction,’’ as used in this clause, means
the elimination of a defect. ‘‘Supplies,’’ as
used in this clause, means the end item fur-
nished by the Contractor and related serv-
ices required under the contract. The word
does not include ‘‘data.’’

(b) Contractor’s obligations.
(1) Notwithstanding inspection and accept-

ance by the Government of supplies fur-
nished under this contract, or any condition
of this contract concerning the conclusive-
ness thereof, the Contractor warrants that
for*

(i) All supplies furnished under this con-
tract will be free from defects in material or
workmanship and will conform with the re-
quirements of this contract; and

(ii) The preservation, packaging, packing,
and marking, and the preparation for, and
method of, shipment of such supplies will
conform with the requirements of this con-
tract.

(2) When return, correction, or replace-
ment is required, the Contractor shall be re-
sponsible for all costs attendant with no re-
turn, correction or replacement of the non-
conforming supplies. Any removal in connec-
tion with the above shall be done by the Con-
tractor at its expense. However, the Contrac-
tor’s liability for the transportation charges
shall not exceed an amount equal to the cost
of transportation by the usual commercial
method of shipment between the place of de-
livery specified in the contract and the Con-
tractor’s plant, and return.

(3) Any supplies or parts thereof, corrected
or furnished in replacement under this
clause, shall also be subject to the terms of
this clause to the same extent as supplies
initially delivered. The warranty, with re-
spect to supplies or parts thereof, shall be
equal in duration to that in paragraph (b)(1)
of this clause and shall run from the date of
delivery of the corrected or replaced sup-
plies.

(4) All implied warranties of
merchantability and ‘‘fitness for a particular
purpose’’ are excluded from any obligation
contained in this contract.

(c) Remedies available to the Government.
(1) The Contracting Officer shall give writ-

ten notice to the Contractor of any breach of
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warranties in paragraph (b)(1) of this clause
within **. This notice shall contain informa-
tion concerning the deficiencies found, the
location of the nonconforming supplies, and
the quantity involved.

(2) Within a reasonable time after the no-
tice, the Contracting Officer may either—

(i) Require, by written notice, the prompt
correction or replacement of any supplies or
parts thereof (including preservation, pack-
aging, packing, and marking) that do not
conform with the requirements of this con-
tract within the meaning of paragraph (b)(1)
of this clause; or

(ii) Retain such supplies and reduce the
contract price by an amount equitable under
the circumstances. When the nature of the
defect in the nonconforming item is such
that the defect affects an entire batch or lot
of material, then the equitable price adjust-
ment shall apply to the entire batch or lot of
material from which the nonconforming
item was taken.

(3)(i) If the contract provides for inspection
of supplies by sampling procedures, conform-
ance of supplies or components subject to
warranty action shall be determined by the
applicable sampling procedures in the con-
tract. The Contracting Officer—

(A) May, for sampling purposes, group any
supplies delivered under this contract;

(B) Shall require the size of the sample to
be that required by sampling procedures
specified in the contract for the quantity of
supplies on which warranty action is pro-
posed;

(C) May project warranty sampling results
over supplies in the same shipment or other
supplies contained in other shipments even
though all of such supplies are not present at
the point of reinspection; provided, that the
supplies remaining are reasonably represent-
ative of the quantity on which warranty ac-
tion is proposed; and

(D) Need not use the same lot size as on
original inspection or reconstitute the origi-
nal inspection lots.

(ii) Within a reasonable time after notice
of any breach of the warranties specified in
paragraph (b)(1) of this clause, the Contract-
ing Officer may exercise one or more of the
following options:

(A) Require an equitable adjustment in the
contract price for any group of supplies.

(B) Screen the supplies grouped for war-
ranty action under this clause at the Con-
tractor’s expense and return all nonconform-
ing supplies to the Contractor for correction
or replacement.

(C) Require the Contractor to screen the
supplies at locations designated by the Gov-
ernment within the continental United
States and to correct or replace all non-
conforming supplies.

(D) Return the supplies grouped for war-
ranty action under this clause to the Con-
tractor (irrespective of the f.o.b. point or the

point of acceptance) for screening and cor-
rection or replacement. All costs incurred by
the Government in returning the non-
conforming supplies, including costs to the
freight carrier resulting from the Contrac-
tor’s refusal to accept their return, shall be
for the Contractor’s account.

(4)(i) The Contracting Officer may, by con-
tract or otherwise, correct or replace the
nonconforming supplies with similar sup-
plies from another source and charge to the
Contractor the cost occasioned to the Gov-
ernment thereby if the Contractor—

(A) Fails to make redelivery of the cor-
rected or replaced supplies within the time
established for their return; or

(B) Fails either to accept return of the
nonconforming supplies or fails to make
progress after their return to correct or re-
place them so as to endanger performance of
the delivery schedule, and in either of these
circumstances does not cure failure within a
period of 10 days (or such longer period as
the Contracting Office may authorize in
writing) after receipt of notice from the Con-
tracting Officer specifying such failure.

(ii) Instead of correction or replacement by
the Government, the Contracting Officer
may require an equitable adjustment of the
contract price for all nonconforming sup-
plies, including batch or lot materials which
either have been consumed or other disposi-
tion has been made. In addition, if the Con-
tractor fails to furnish timely disposition in-
structions, the Contracting Officer may re-
turn the supplies for screening and correc-
tion or replacement under subparagraph
(c)(3)(ii)(D) above; store the nonconforming
supplies for the Contractor’s account; sell
the nonconforming supplies to the highest
bidder on the open market and apply the pro-
ceeds against the accumulated storage and
other costs, including the cost of the sale; or
otherwise dispose of the nonconforming sup-
plies for the Contractor’s account in a rea-
sonable manner. The Government is entitled
to reimbursement from the Contractor, or
from the proceeds of such disposal, for the
reasonable expenses of the care and disposi-
tion of the nonconforming supplies, as well
as for excess costs incurred or to be incurred.

(5) The rights and remedies of the Govern-
ment provided in this clause are in addition
to and do not limit any rights afforded to the
Government by any other clause of this con-
tract.

(6) Unless otherwise provided, this war-
ranty is applicable both within and outside
the continental limits of the United States.

(7) In addition to other marking require-
ments of this contract, the Contractor shall
stamp or mark the supplies delivered or oth-
erwise furnish notice with the supplies of the
existence of the warranty. The marking
should briefly include (i) a statement that
the warranty exists, (ii) the substance of the
warranty, (iii) its duration, and (iv) whom to
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notify if the supplies are found to be defec-
tive.

(End of clause)

*Contracting Officer shall state the
specific period of time after delivery or
the specified event whose occurrence
will terminate the warranty period;
e.g., the number of miles or hours of
use, or combination of any applicable
event or periods of time.

**Contracting Officer shall insert
specific period of time; e.g., ‘‘45 days
from the last delivery under contract,’’
or ‘‘45 days after discovery of the de-
fect.’’ The number of days specified
shall be no less than 30.

Alternate I (DEC 1990). As prescribed
in 546.710(a)(2), substitute the following
for paragraph (b)(1) of the basic clause
and delete paragraph (b)(4) of the basic
clause.

(1) Notwithstanding inspection and accept-
ance by the Government of supplies fur-
nished under this contract, or any condition
of this contract concerning the conclusive-
ness thereof, the Contractor warrants that
for * all supplies furnished—

(i) Are of a quality to pass without objec-
tion in the trade under the contract descrip-
tion;

(ii) Are fit for the ordinary purposes for
which the supplies are used;

(iii) Are within the variations permitted by
the contract, and are of an even kind, qual-
ity, and quantity within each unit and
among all units;

(iv) Are adequately contained, packaged,
and marked as the contract may require; and

(v) Conform to the promises or affirma-
tions of fact made on the container.

Alternate II (DEC 1990). As prescribed
in 546.710(a)(3), substitute the following
paragraph for paragraph (b)(1) of the
basic clause:

(1) Notwithstanding inspection and accept-
ance by the Government of supplies fur-
nished under this contract, or any condition
of this contract concerning the conclusive-
ness thereof, the Contractor warrants that
for * all supplies furnished—

(i) Conform to the specifications except
that in the case of solvent systems, the vis-
cosity may exceed the specified maximum by
10 Kreb Units, unless otherwise specified
elsewhere in this contract; and

(ii) Are suitable for their intended purpose
as stated in this contract.

Alternate III (DEC 1990). As prescribed
in 546.710(a)(4), substitute the following
for paragraph (b)(1) of the basic clause,
redesignate paragraph (c) of the basic
clause as paragraph (d), and add the

following as paragraph (c) in the basic
clause:

(1) Notwithstanding inspection and accept-
ance by the Government of supplies fur-
nished under this contract, or any condition
of this contract concerning the conclusive-
ness thereof, the Contractor warrants that
for * , beginning with the first day of the
first full month following the month of man-
ufacture marked on the container, all sup-
plies furnished retain their original charac-
teristics to the extent that the supplies re-
main suitable for the intended use as stated
in this contract (i) under actual application
conditions or (ii) when tested in accordance
with requirements stated elsewhere in this
contract.

(c) Government surveillance and testing.
(1) During this period, surveillance will be

maintained on supplies warehoused in Gov-
ernment facilities; and the supplies will be
tested periodically to determine their suit-
ability for intended use. Sampling for sur-
veillance testing will be in accordance with
Military Standard No. 105, and such testing
will be made after NORMAL MIXING, STIR-
RING, OR SHAKING, in accordance with di-
rections either furnished with the supplies or
as shown in the applicable specifications.

(2) Surveillance testing will be based on
storage stability requirements set forth in
the contract specification, or purchase de-
scription on the basis of salient characteris-
tics (e.g., viscosity or sag flow, curing time,
strip adhesion or tensile shear, etc.) estab-
lished by GSA as appropriate to determine
suitability for intended use. In the case of
brand name items not covered by detailed
purchase descriptions, surveillance testing
may be based on salient characteristics in-
cluded in the manufacturer’s data sheets. If
storage stability requirements showing al-
lowable variations are not included in appli-
cable specifications or elsewhere in the con-
tract, material will be considered suitable
for intended use if the salient characteristics
vary not more than 20 percent from the
originally specified values (i.e., those appli-
cable to acceptance testing of the supplies)
for noncritical end-use items, and not more
than 10 percent for critical end-use items.

[56 FR 1741, Jan. 17, 1991]

552.246–70 Source inspection by qual-
ity approved manufacturer.

As prescribed in 546.302–70, insert the
following clause:

SOURCE INSPECTION BY QUALITY APPROVED
MANUFACTURER (MAR 1994)

(a) Inspection system and inspection facilities.
(1) The inspection system maintained by

the Contractor under the Inspection of Sup-
plies—Fixed Price clause ((FAR) 48 CFR
52.246–2) of this contract shall be maintained
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throughout the contract period and shall
comply with all requirements of editions in
effect on the date of the solicitation of either
Federal Standard 368 or the International
Organization for Standardization (ISO)
Standard 9001 (ANSI/ASQC Q 91) (Quality
Systems—Model for Quality Assurance in
Design/Development, Production, Installa-
tion and Servicing), or ISO Standard 9002
(ANSI/ASQC Q 92) (Quality Systems—Model
for Quality Assurance in Production and In-
stallation). The ISO 9000 family of standards
is a set of worldwide standards used to docu-
ment, implement and demonstrate quality
assurance systems. When using the ISO op-
tion the Contractor’s quality system must be
registered by a third party registrar accred-
ited by either the Registrar Accreditation
Board (RAB) or an organization recognized
as equivalent. A written description of the
inspection system shall be made available to
the Government before contract award. The
Contractor shall immediately notify the
Contracting Officer and the designated GSA
quality assurance office of any changes made
in the inspection system during the contract
period. As used herein, the term ‘‘inspection
system’’ means the Contractor’s own facility
or any other facility acceptable to the Gov-
ernment that will be used to perform inspec-
tions or tests of materials and components
before incorporation into end articles and for
inspection of such end articles before ship-
ment. When the manufacturing plant is lo-
cated outside of the United States, the Con-
tractor shall arrange delivery of the items
from a plant or warehouse located in the
United States (including Puerto Rico and the
Virgin Islands) equipped to perform all in-
spections and tests required by the contract
or specifications to evidence conformance
therewith, or shall arrange with a testing
laboratory or other facility in the United
States, acceptable to the Government, to
perform the required inspections and tests.

(2) In addition to the requirements in Fed-
eral Standard 368, ISO 9001 or ISO 9002
records shall include the date when inspec-
tion and testing were performed. These
records shall be available for (i) 3 years after
final payment; or (ii) 4 years from the end of
the Contractor’s fiscal year in which the
record was created, whichever period expires
first.

(3) Offerors are required to specify, in the
space provided elsewhere in this solicitation,
the name and address of each manufacturing
plant or other facility where supplies will be
available for inspection, indicating the item
number(s) to which each applies.

(4) Within 10 calendar days after receipt of
the written notice of award, the Contractor
shall provide the Administrative Contract-
ing Officer with the name of the individual
and an alternate that will be responsible for
inspecting each shipment under this con-
tract.

(b) Inspection and receiving reports.
(1) For each shipment released, one of the

officials named by the Contractor under
paragraph (a)(4) above shall sign a Quality
Approved Manufacturer Certificate certify-
ing that supplies have been inspected and
found to comply with contract requirements.

The certification shall read as follows:
‘‘I certify that all items in this shipment

have been listed herein, and have been in-
spected and found to comply with all re-
quirements of the contract.’’

Signature of Certifying Official

(i) For shipments made to military facili-
ties, the Contractor shall prepare and dis-
tribute the DD Form 250, Material Inspection
and Receiving Report, or computer for-
matted equivalent of the form not later than
the close of business the workday following
shipment. The certification above shall be
placed in block 16 on this form. The Contrac-
tor will be provided a supply of the DD Form
250 with complete instructions for prepara-
tion and distribution.

(ii) For shipments made to civilian facili-
ties only, the Contractor shall prepare and
distribute not later than the close of busi-
ness the workday following shipment a cer-
tification of inspection and conformance for
the identified items, in accordance with in-
structions furnished at the time of award.
The Contractor may furnish the requisite in-
formation on the DD Form 250 or computer
formatted equivalent, company letterhead,
or invoice document.

(c) Inspection by Government personnel.
(1) Although the Government will nor-

mally rely upon the Contractor’s certifi-
cation as to the quality of supplies shipped,
it reserves the right under the Inspection of
Supplies—Fixed Price clause to inspect and
test all supplies called for by this contract,
before acceptance, at all times and places,
including the point of manufacture. When
the Government notifies the Contractor of
its intent to inspect supplies before ship-
ment, the Contractor shall notify or arrange
for subcontractors to notify the designated
GSA quality assurance office 7 workdays be-
fore the date when supplies will be ready for
inspection. Shipment shall not be made until
inspection by the Government is completed
and shipment is authorized by the Govern-
ment.

(2) Government inspection responsibility
will be assigned to the GSA quality assur-
ance office which has jurisdiction over the
State in which the Contractor’s or sub-
contractor’s plant or other designated point
for inspection is located.

(3) During the contract period, a Govern-
ment representative may periodically select
samples of supplies produced under this con-
tract for Government verification inspection
and testing. Samples sent to a Government
testing facility will be disposed of as follows:
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Samples from an accepted lot, not damaged
in the testing process, will be returned
promptly to the Contractor after completion
of tests. Samples damaged in the testing
process will be disposed of as requested by
the Contractor. Samples from a rejected lot
will be returned to the Contractor or dis-
posed of in a time and manner agreeable to
both the Contractor and the Government.

(d) Quality deficiencies.
(1) Notwithstanding any other clause of

this contract concerning the conclusiveness
of acceptance by the Government, any sup-
plies or production lots shipped under this
contract found to be defective in material or
workmanship, or otherwise not in conform-
ity with the requirements of this contract
within a period of * months after accept-
ance shall, at the Government’s option, be
replaced, repaired or otherwise corrected by
the Contractor at no cost to the Government
within 30 calendar days (or such longer pe-
riod as the Government may authorize in
writing) after receipt of notice to replace or
correct. The Contractor shall remove, at its
expense, supplies rejected or required to be
replaced, repaired or corrected. When the na-
ture of the defect affects an entire batch or
lot of supplies, and the Contracting Officer
determines that correction can best be ac-
complished by retaining the nonconforming
supplies and reducing the contract price by
an amount equitable under the cir-
cumstances, then the equitable price adjust-
ment shall apply to the entire batch or lot of
supplies from which the nonconforming item
was taken.

(2) If supplies in process, shipped or await-
ing shipment to fill Government orders are
found not to comply with contract require-
ments, or if deficiencies in either plant qual-
ity or process controls are found, the Con-
tractor may be issued a Quality Deficiency
Notice (QDN). Upon receipt of a QDN, the
Contractor shall take immediate corrective
action and shall suspend shipment of the
supplies covered by the QDN until such time
as corrective action has been completed. The
Contractor shall notify the GSA quality as-
surance office, within 5 workdays, of correc-
tive action taken or to be taken to permit
onsite verification by a Government rep-
resentative. Shipments of nonconforming
supplies will be returned at the Contractor’s
expense and may constitute cause for termi-
nation. Delays due to the issuance of a QDN
do not constitute excusable delay under the
Default clause. Failure to complete correc-
tive action in a timely manner may result in
termination of this contract.

(3) This contract may be terminated for de-
fault if subsequent Government inspection
discloses that plant quality or process con-
trols are not being maintained, supplies
which do not meet the requirements of the
specification are being shipped, or there is

failure to comply with any other require-
ment of this clause.

(e) Additional cost for inspection and testing.
The Contractor will be charged for any addi-
tional cost of inspection/testing or reinspect-
ing/retesting supplies for the reasons stated
in paragraph (e) of FAR 52.246–2, Inspection
of Supplies—Fixed Price. When inspection or
testing is performed by or under the direc-
tion of GSA, charges will be at the rate of
$ ** per man-hour or fraction thereof if the
inspection is at a GSA distribution center;
$ ** per man-hour or fraction thereof, plus
travel costs incurred, if the inspection is at
any other location; and $ ** per man-hour or
fraction thereof for laboratory testing, ex-
cept that when a testing facility other than
a GSA laboratory performs all or part of the
required tests, the Contractor shall be as-
sessed the actual cost incurred by the Gov-
ernment as a result of testing at such facil-
ity. When inspection is performed by or
under the direction of any agency other than
GSA, the charges indicated above may be
used, or the agency may assess the actual
cost of performing the inspection and test-
ing.

(f) Responsibility for rejected supplies. When
the Contractor fails to remove or provide in-
structions for the removal of rejected sup-
plies under paragraph (d) above, pursuant to
the Contracting Officer’s instructions, the
Contractor shall be liable for all costs in-
curred by the Government in taking such
measures as are expedient to avoid unneces-
sary loss to the Contractor. In addition to
the remedies provided in FAR 52.246–2, sup-
plies may be—

(1) Stored for the Contractor’s account;
(2) Reshipped to the Contractor at its ex-

pense (any additional expense incurred by
the Government or the freight carrier caused
by the refusal of the Contractor to accept
their return also shall be for the Contrac-
tor’s account); or

(3) Sold to the highest bidder on the open
market and the proceeds applied against the
accumulated storage and other costs, includ-
ing the cost of the sale.

(g) Subcontracting requirements. The Con-
tractor shall insert in any subcontracts the
inspection or testing provisions set forth in
paragraphs (a) through (d) of this clause and
the Inspection of Supplies—Fixed Price
clause of this contract. The Contractor shall
be responsible for compliance by any sub-
contractor with the provisions set forth in
paragraphs (a) through (d) of this clause and
the Inspection of Supplies—Fixed Price
clause.

(End of clause)

*The Contracting Officer shall nor-
mally insert 12 months as the period
during which defective or otherwise
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nonconforming supplies must be re-
placed. However, when the supplies
being bought have a shelf life of less
than 1 year, the shelf-life period should
be used, or in the instance where a
longer period may reasonably be ex-
pected to be available, the longer pe-
riod should be used.

**The rates to be inserted are estab-
lished by the Commissioner of the Fed-
eral Supply Service or a designee.

[56 FR 1742, Jan. 17, 1991, as amended at 58
FR 64694, Dec. 9, 1993; 59 FR 15134, Mar. 31,
1994]

552.246–71 Final inspection and tests.
As prescibed in 546.312, insert the fol-

lowing clause:

FINAL INSPECTION AND TESTS (MAY 1989)

The Contractor shall give written notice to
the Contracting Officer at least 10 calendar
days before the date the work will be com-
pleted and ready for final inspection and
tests. Final inspection and tests will begin
within 10 calendar days after the date speci-
fied in the Contractor’s notice unless the
Contracting Officer determines that the
work is not ready for final inspection and so
informs the Contractor.

(End of clause)

552.246–72 Source inspection by Gov-
ernment.

As prescribed in 546.302–71, insert the
following clause:

SOURCE INSPECTION BY GOVERNMENT (DEC
1990)

(a) Inspection by Government personnel.
(1) Supplies to be furnished under this con-

tract will be inspected at source by the Gov-
ernment before shipment from the manufac-
turing plant or other facility designated by
the Contractor, unless the Contractor is oth-
erwise notified in writing by the Contracting
Officer or a designated representative. Not-
withstanding the foregoing, the Government
may perform any or all tests contained in
the contract specifications at a Government
facility without prior written notice by the
Contracting Officer before release of the sup-
plies for shipment. Samples sent to a Gov-
ernment testing facility will be disposed of
as follows: Samples from an accepted lot, not
damaged in the testing process, will be re-
turned promptly to the Contractor after
completion of tests. Samples damaged in the
testing process will be disposed of as re-
quested by the Contractor. Samples from a
rejected lot will be returned to the Contrac-
tor or disposed of in a time and manner

agreeable to both the Contractor and the
Government.

(2) Government inspection responsibility
will be assigned to the GSA quality assur-
ance office which has jurisdiction over the
State in which the Contractor’s or sub-
contractor’s plant or other designated point
for inspection is located. The Contractor
shall notify or arrange for subcontractors to
notify the designated GSA quality assurance
office 7 workdays before the date when sup-
plies will be ready for inspection. Shipment
shall not be made until after inspection by
the Government is completed and shipment
is authorized by the Government.

(b) Inspection and receiving reports. For each
shipment, the Contractor shall be respon-
sible for preparation and distribution of in-
spection documents as follows: (1) DD Form
250, Material Inspection and Receiving Re-
port, or computer formatted equivalent for
deliveries to military agencies; or (2) GSA
Form 308, Notice of Inspection for deliveries
to GSA or other civilian agencies. When re-
quired, the Contractor will be furnished a
supply of GSA Form 308 and/or DD Form 250,
and complete instructions for their prepara-
tion and distribution.

(c) Inspection facilities.
(1) The inspection system required to be

maintained by the Contractor in accordance
with FAR 52.246–2, Inspection of Supplies—
Fixed Price, may be the Contractor’s own fa-
cilities or any other facilities acceptable to
the Government. These facilities shall be
utilized to perform all inspections and tests
of materials and components before incorpo-
ration into end articles, and for the inspec-
tion of such end articles before shipment.
The Government reserves the right to evalu-
ate the acceptability and effectiveness of the
Contractor’s inspection system before award
and periodically during the contract period.

(2) Offerors are required to specify, in the
spaces provided elsewhere in the solicitation,
the name and address of each manufacturing
plant or other facility where supplies will be
available for inspection, indicating the item
number(s) to which each applies.

(3) The Contractor shall deliver the items
specified in this contract from a plant or
warehouse located within the United States
(including Puerto Rico and the Virgin Is-
lands) that is equipped to perform all inspec-
tions and tests required by this contract or
specifications to evidence conformance
therewith, or shall arrange with a testing
laboratory or other facility in the United
States, acceptable to the Government, to
perform the required inspections and tests.

(d) Availability of records.
(1) In addition to any other requirement of

this contract, the Contractor shall maintain
records showing the following information
for each order received under the contract:
(i) Order number; (ii) date order received by
the Contractor; (iii) quantity ordered; (iv)
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date scheduled into production; (v) batch or
lot number, if applicable; (vi) date inspected
and/or tested; (vii) date available for ship-
ment; (viii) date shipped or date service com-
pleted; and (ix) National Stock Number
(NSN), or if none is provided in the contract,
the applicable item number or other contrac-
tual identification.

(2) These records should be maintained at
the point of source inspection and shall be
available to the Contracting Officer, or an
authorized representative, for (i) 3 years
after final payment; or (ii) 4 years from the
end of the Contractor’s fiscal year in which
the record was created, whichever period ex-
pires first.

(e) Additional cost for inspection and testing.
The Contractor will be charged for any addi-
tional cost for inspecting/testing or reinspec-
tion/retesting supplies for the reasons stated
in paragraph (e) of FAR 52.246–2, Inspection
of Supplies—Fixed Price. When inspection or
testing is performed by or under the direc-
tion of GSA, charges will be at the rate of $ *
per man-hour or fraction thereof if the in-
spection is at a GSA distribution center; $ *
per man-hour or fraction thereof, plus travel
costs incurred, if the inspection is at any
other location; and $ * per man-hour or frac-
tion thereof for laboratory testing, except
that when a testing facility other than a
GSA laboratory performs all or part of the
required tests, the Contractor shall be as-
sessed the actual cost incurred by the Gov-
ernment as a result of testing at such facil-
ity. When inspection is performed by or
under the direction of any agency other than
GSA, the charges indicated above may be
used, or the agency may assess the actual
cost of performing the inspection and test-
ing.

(f) Responsibility for rejected supplies. When
the Contractor fails to remove or provide in-
structions for the removal of rejected sup-
plies under FAR 52.246–2(h) pursuant to the
Contracting Officer’s instructions, the Con-
tractor shall be liable for all costs incurred
by the Government in taking such measures
as are expedient to avoid unnecessary loss to
the Contractor. In addition to the remedies
provided in FAR 52.246–2, supplies may be—

(1) Stored for the Contractor’s account;
(2) Reshipped to the Contractor at its ex-

pense (any additional expense incurred by
the Government or the freight carrier caused
by the refusal of the Contractor to accept
their return also shall be for the Contrac-
tor’s account); or

(3) Sold to the highest bidder on the open
market and the proceeds applied against the
accumulated storage and other costs, includ-
ing the cost of the sale.

(End of clause)

*The rates to be inserted are estab-
lished by the Commissioner of the Fed-
eral Supply Service or a designee.

[56 FR 1744, Jan. 17, 1991]

552.246–73 Warranty—multiple award
schedule.

As prescribed in 546.710, insert the
following clause:

WARRANTY—MULTIPLE AWARD SCHEDULE
(FEB 1996)

Unless specified otherwise in this contract,
the Contractor’s standard commercial war-
ranty as stated in the Contractor’s commer-
cial price list will apply to this contract.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 61
FR 6173, Feb. 16, 1996]

552.246–74 Warranty—International
multiple award schedule.

As prescribed in 546.710(c), insert the
following clause:

WARRANTY—INTERNATIONAL MULTIPLE
AWARD SCHEDULE (MAY 1989)

Unless specified otherwise in this contract,
the Contractor’s standard commercial war-
ranty as stated in the commercial price list
applies to this contract, except: (a) The Con-
tractor shall provide, at a minimum, a war-
ranty on all non-consumable parts for a pe-
riod of 90 days from the date that the Gov-
ernment accepts the product; (b) parts and
labor required under the warranty provisions
shall be supplied free of charge; (c) transpor-
tation costs of returning the products to and
from the repair facility, or the costs involved
with contractor personnel traveling to the
Government facility for the purpose of re-
pairing the product onsite shall be borne by
the Contractor during the 90-day warranty
period.

(End of clause)

552.246–75 Guarantees.
As prescribed in 546.710(b), insert the

following clause:

GUARANTEES (MAY 1989)

(a) Unless otherwise provided in the speci-
fications, the Contractor guarantees all
work to be in accordance with contract re-
quirements and free from defective or infe-
rior materials, equipment, and workmanship
for 1 year after the date of final acceptance
or the date the equipment or work was

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00467 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



472

48 CFR Ch. 5 (10–1–98 Edition)552.246–76

placed in use by the Government, whichever
occurs first.

(b)(1) If, within any guarantee period, the
Contracting Officer finds that guaranteed
work requires repair or change because of de-
fective or inferior materials, equipment, or
workmanship or is not in accordance with
contract requirements, the Contracting Offi-
cer shall notify the Contractor in writing.
The Contractor shall promptly, and without
additional expense to the Government, cor-
rect:

(i) All guaranteed work;
(ii) All damage to equipment, the site, the

building or its contents resulting from the
unsatisfactory guaranteed work; and

(iii) Any work, materials, and equipment
that are disturbed in fulfilling the guaran-
tee, including any disturbed work, materials,
and equipment that may have been guaran-
teed under another contract.

(2) If the Contractor fails to proceed
promptly in accordance with the guarantee,
the Government may have such work per-
formed at the expense of the Contractor.

(c) Any special guarantees that may be re-
quired under the contract will be subject to
paragraphs (a) and (b), insofar as they do not
conflict with special guarantees.

(d) The Contractor shall furnish to the
Government: (1) Each transferable guarantee
or warranty of equipment, materials, or in-
stallation furnished by any manufacturer,
supplier, or installer in the ordinary course
of business; (2) All information required to
make such guarantee or warranty legally
binding and effective; and (3) The informa-
tion and the guarantee or warranty in suffi-
cient time to permit the Government to
meet any time limit specified in the guaran-
tee or warranty or, if no time limit is speci-
fied, prior to completion and acceptance of
all work under this contract.

(End of clause)

552.246–76 Warranty of pesticides.
As prescribed in 546.710, insert the

following clause:

WARRANTY OF PESTICIDES (MAY 1989)

(a) Notwithstanding acceptance of pes-
ticides by the Government, the Contractor
warrants that for 1 year after the date of
shipment, all pesticides furnished under this
contract shall meet the requirements of Pub.
L. 92–516, as amended, and shall be registered
with the Environmental Protection Agency
(EPA).

(b) If EPA takes action to stop sale, stop
use, remove, seize, or cancel registration of a
pesticide within 1 year after date of ship-
ment, the Contractor shall immediately no-
tify the Contracting Officer. The notification
will include: (1) Contract number; (2) identi-
fication of the pesticide; (3) reason for the

EPA action against the pesticide; and (4) list
of Government agencies and addresses to
which it was delivered.

(End of clause)

552.247–70 Placarding railcar ship-
ments.

As prescribed in 547.305, insert the
following clause:

PLACARDING RAILCAR SHIPMENTS (MAY 1989)

When a railcar is loaded in such a manner
that it can be or should be unloaded from
only one side, the Contractor shall place on
the appropriate railcar door a placard read-
ing ‘‘Unload From This Side’’ and on the op-
posite door a placard reading ‘‘Unload From
Other Side.’’

(End of clause)

552.249–70 Termination for conven-
ience of the Government (fixed-
price) (short form).

As prescribed in 549.502 insert the fol-
lowing clause:

TERMINATION FOR CONVENIENCE OF THE GOV-
ERNMENT (FIXED-PRICE) (SHORT FORM)
(MAY 1988) (DEVIATION FAR 52.249–1 AND

52.249–2)

(a) If the Government terminates this con-
tract for convenience, the rights of the Gov-
ernment and the Contractor shall be deter-
mined under paragraph (b) unless there is a
termination liability schedule, in which case
the rights of the parties shall be determined
under paragraph (c).

(b) The clause at [Contracting Officer in-
serts 52.249–1 or 52.249–2, as applicable] of the
FAR shall apply to the supply portion of the
contract and the clause at 52.249–4 of the
FAR shall apply to the service portion of the
contract.

(c) If the Contractor specifies a schedule of
termination liability charges that would be
incurred by the Government if the Govern-
ment terminates this lease contract without
taking title to the equipment, the payment
of such charges shall be the only responsibil-
ity of the Government to compensate the
Contractor for such termination; except
that, there shall be no termination liability
for equipment installed after termination of
this contract.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 54
FR 40061, Sept. 29, 1989]
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552.249–71 Submission of termination
liability schedule.

As prescribed in 549.570 insert the fol-
lowing clause:

SUBMISSION OF TERMINATION LIABILITY
SCHEDULE (MAY 1989)

(a) An offeror may submit, as part of its
proposal, a termination liability schedule to
be applied if any resultant contract is termi-
nated by the Government for reasons other
than default. The offeror shall provide and
explain the amount and method of computa-
tion of the termination liability charge(s).

(b) If submitted, the termination liability
schedule will be incorporated into Part I,
Section B of the contract document. If a ter-
mination liability schedule is not submitted
and the Government terminates any result-
ant contract for its convenience, the rights
of the parties shall be determined under
paragraph (b) of the GSAR Termination for
Convenience of the Government clause at
552.249–70.

(c) Any termination liability charges exist-
ing at the end of the evaluated contract pe-
riod will be considered in the evaluation of
offers.

(End of clause)

552.252–5 Authorized deviations or
variations in provisions.

As prescribed in 552.107(a), insert the
following provision:

AUTHORIZED DEVIATIONS OR VARIATIONS IN
PROVISIONS (DEVIATION FAR 52.252–5) (JUL
1985)

(a) The use in this solicitation of any Fed-
eral Acquisition Regulation (48 CFR chapter
1) provision with an authorized deviation or
variation is indicated by the addition of
‘‘(Deviation)’’ or ‘‘(Variation)’’ after the date
of the provision, if the provision is not pub-
lished in the General Services Administra-
tion Acquisition Regulation (48 CFR chapter
5). The use in this solicitation of any Federal
Acquisition Regulation (FAR) provision with
an authorized deviation or variation that is
published in the General Services Adminis-
tration Acquisition Regulation is indicated
by the addition of ‘‘(Deviation (FAR provi-
sion no.))’’ or ‘‘(Variation (FAR provision
no.))’’ after the date of the provision.

(b) The use in this solicitation of any Gen-
eral Services Administration Acquisition
Regulation provision with an authorized de-
viation or variation is indicated by the addi-
tion of ‘‘(Deviation)’’ or ‘‘(Variation)’’ after
the date of the provision.

(c) Changes in wording of provisions that
are prescribed for use on a ‘‘substantially the
same as’’ basis are not considered deviations.
Therefore, when such provisions are not

worded exactly the same as the FAR or
GSAR provision, they are identified by the
word ‘‘(Variation).’’

(End of provision)

552.252–6 Authorized deviations or
variations in clauses.

As prescribed in 552.107(b), insert the
following clause:

AUTHORIZED DEVIATIONS OR VARIATIONS IN
CLAUSES (DEVIATION FAR 52.252–6) (JUL 1985)

(a) The use in this solicitation or contract
of any Federal Acquisition Regulation (48
CFR chapter 1) clause with an authorized de-
viation or variation is indicated by the addi-
tion of ‘‘(Deviation)’’ or ‘‘(Variation)’’ after
the date of the clause, if the clause is not
published in the General Services Adminis-
tration Acquisition Regulation (48 CFR
chapter 5). The use in this solicitation of any
Federal Acquisition Regulation (FAR) clause
with an authorized deviation or variation
that is published in the General Services Ad-
ministration Acquisition Regulation is indi-
cated by the addition of ‘‘(Deviation (FAR
clause no.))’’ or ‘‘(Variation (FAR clause
no.))’’ after the date of the clause.

(b) The use in this solicitation of any Gen-
eral Services Administration Acquisition
Regulation clause with an authorized devi-
ation or variation is indicated by the addi-
tion of ‘‘(Deviation)’’ or ‘‘(Variation)’’ after
the date of the clause.

(c) Changes in wording of clauses that are
prescribed for use on a ‘‘substantially the
same as’’ basis are not considered deviations.
Therefore, when such clauses are not worded
exactly the same as the FAR or GSAR
clause, they are identified by the word
‘‘(Variation).’’

(End of clause)

552.270–1 Instructions to offerors—Ac-
quisition of leasehold interests in
real property.

As prescribed in 570.702(a), insert the
following provision:

INSTRUCTIONS TO OFFERORS—ACQUISITION OF
LEASEHOLD INTERESTS IN REAL PROPERTY
(MAR 1998)

(a) Definitions. As used in this provision—
‘‘Discussions’’ are negotiations that occur

after establishment of the competitive range
that may, at the Contracting Officer’s dis-
cretion, result in the offeror being allowed to
revise its proposal.

‘‘In writing’’ or ‘‘written’’ means any word-
ed or numbered expression which can be
read, reproduced, and later communicated,
and includes electronically transmitted and
stored information.
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‘‘Proposal modification’’ is a change made
to a proposal before the solicitation’s closing
date and time, or made in response to an
amendment, or made to correct a mistake at
any time before award.

‘‘Proposal revision’’ is a change to a pro-
posal made after the solicitation closing
date, at the request of or as allowed by a
Contracting Officer as the result of negotia-
tions.

‘‘Time,’’ if stated as a number of days, is
calculated using calendar days, unless other-
wise specified, and will include Saturdays,
Sundays, and legal holidays. However, if the
last day falls on a Saturday, Sunday, or legal
holiday, then the period shall include the
next working day.

(b) Amendments to solicitations. If this so-
licitation is amended, all terms and condi-
tions that are not amended remain un-
changed. Offerors shall acknowledge receipt
of any amendment to this solicitation by the
date and time specified in the amendment(s).

(c) Submission, modification, revision, and
withdrawal of proposals.

(1) Unless other methods (e.g., electronic
commerce or facsimile) are permitted in the
solicitation, proposals and modifications to
proposals shall be submitted in paper media
in sealed envelopes or packages. Offers must
be:

(i) Submitted on the forms prescribed and
furnished by the Government as a part of
this solicitation or on copies of those forms,
and

(ii) Signed. The person signing an offer
must initial each erasure or change appear-
ing on any offer form. If the offeror is a part-
nership, the names of the partners compos-
ing the firm must be included with the offer.

(2) Late proposals and revisions.
(i) The Government will not consider any

proposal received at the office designated in
the solicitation after the exact time speci-
fied for receipt of offers unless it is received
before the Government makes award and it
meets at least one of the following condi-
tions:

(A) It was sent by registered or certified
mail not later than the 5th calendar day be-
fore the date specified for receipt of offers
(e.g., an offer submitted in response to a so-
licitation requiring receipt of offers by the
20th of the month must have been mailed by
the 15th).

(B) It was sent by mail (or telegram or fac-
simile, if authorized) or hand-carried (includ-
ing delivery by a commercial carrier) if it is
determined by the Government that the late
receipt was due primarily to Government
mishandling after receipt at the Government
installation.

(C) It was sent by U.S. Postal Service Ex-
press Mail Next Day Service-Post Office to
Addressee, not later than 5:00 p.m. at the
place of mailing two working days prior to
the date specified for receipt of proposals.

The term ‘‘working days’’ excludes weekends
and U.S. Federal holidays.

(D) It was transmitted through an elec-
tronic commerce method authorized by the
solicitation and was received at the initial
point of entry to the Government infrastruc-
ture not later than 5:00 p.m. one working day
prior to the date specified for receipt of pro-
posals.

(E) There is acceptable evidence to estab-
lish that it was received at the activity des-
ignated for receipt of offers and was under
the Government’s control prior to the time
set for receipt of offers, and the Contracting
Officer determines that accepting the late
offer would not unduly delay the procure-
ment.

(F) It is the only proposal received.
(ii) Any modification or revision of a pro-

posal or response to request for information,
including any final proposal revision, is sub-
ject to the same conditions as in subpara-
graphs (c)(2)(i)(A) through (c)(2)(i)(E) of this
provision.

(iii) The only acceptable evidence to estab-
lish the date of mailing of a late proposal or
modification or revision sent either by reg-
istered or certified mail is the U.S. or Cana-
dian Postal Service postmark both on the
envelope or wrapper and on the original re-
ceipt from the U.S. or Canadian Postal Serv-
ice. Both postmarks must show a legible
date or the proposal, response to a request
for information, or modification or revision
shall be processed as if mailed late. ‘‘Post-
mark’’ means a printed, stamped, or other-
wise placed impression (exclusive of a post-
age meter machine impression) that is read-
ily identifiable without further action as
having been supplied and affixed by employ-
ees of the U.S. or Canadian Postal Service on
the date of mailing. Therefore, offerors or re-
spondents should request the postal clerk to
place a legible hand cancellation bull’s eye
postmark on both the receipt and the enve-
lope or wrapper.

(iv) Acceptable evidence to establish the
time of receipt at the Government installa-
tion includes the time/date stamp of that in-
stallation on the proposal wrapper, other
documentary evidence of receipt maintained
by the installation, or oral testimony or
statements of Government personnel.

(v) The only acceptable evidence to estab-
lish the date of mailing of a late offer, modi-
fication or revision, or withdrawal sent by
Express Mail Next Day Service-Post Office
to Addressee is the date entered by the post
office receiving clerk on the ‘‘Express Mail
Next Day Service-Post Office to Addressee’’
label and the postmark on both the envelope
or wrapper and on the original receipt from
the U.S. Postal Service. ‘‘Postmark’’ has the
same meaning as defined in paragraph
(c)(2)(iii) of this provision, excluding post-
marks of the Canadian Postal Service.
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Therefore, offerors or respondents should re-
quest the postal clerk to place a legible hand
cancellation bull’s eye postmark on both the
receipt and the envelope or wrapper.

(vi) Notwithstanding paragraph (c)(2)(i) of
this provision, a late modification or revi-
sion of an otherwise successful proposal that
makes its terms more favorable to the Gov-
ernment will be considered at any time it is
received and may be accepted.

(vii) An offeror may withdraw its proposal
by written notice or telegram (including
mailgram) received at any time before
award. If the solicitation authorizes fac-
simile proposals, an offeror may withdraw
its proposal via facsimile received at any
time before award, subject to the conditions
specified in the provision entitled ‘‘Fac-
simile Proposals.’’ Proposals may be with-
drawn in person by an offeror or an author-
ized representative, if the representative’s
identity is made known and the representa-
tive signs a receipt for the proposal before
award.

(viii) If an emergency or unanticipated
event interrupts normal Government proc-
esses so that proposals cannot be received at
the office designated for receipt of proposals
by the exact time specified in the solicita-
tion, and urgent Government requirements
preclude amendment of the solicitation or
other notice of an extension of the closing
date, the time specified for receipt of propos-
als will be deemed to be extended to the
same time of day specified in the solicitation
on the first work day on which normal Gov-
ernment processes resume. If no time is spec-
ified in the solicitation, the time for receipt
is 4:30 p.m., local time, for the designated
Government office.

(3) Any information given to a prospective
offeror concerning this solicitation will be
furnished promptly to all other prospective
offerors, if that information is necessary in
submitting offers or if the lack of it would be
prejudicial to any other prospective offeror.

(4) Offerors may submit modifications to
their proposals at any time before the solici-
tation closing date and time, and may sub-
mit modifications in response to an amend-
ment, or to correct a mistake at any time
before award.

(5) Offerors may submit amended proposals
only if requested or allowed by the Contract-
ing Officer.

(6) The Government will construe an offer
to be in full and complete compliance with
this solicitation unless the offer describes
any deviation in the offer.

(7) Offerors may submit proposals that de-
part from stated requirements. Such a pro-
posal shall clearly identify why the accept-
ance of the proposal would be advantageous
to the Government. The proposal must clear-
ly identify and explicitly define any devi-
ations from the terms and conditions of the
solicitation, as well as the comparative ad-

vantage to the Government. The Govern-
ment reserves the right to amend the solici-
tation to allow all offerors an opportunity to
submit revised proposals based on the re-
vised requirements.

(d) Restriction on disclosure and use of
data. An offeror that includes in its proposal
data that it does not want disclosed to the
public for any purpose, or used by the Gov-
ernment except for evaluation purposes,
must meet both of the following conditions:

(1) Mark the title page with the following
legend:

This proposal includes data that shall not
be disclosed outside the Government and
shall not be duplicated, used, or disclosed—in
whole or in part—for any purpose other than
to evaluate this proposal. If, however, a lease
is awarded to this offeror as a result of—or
in connection with—the submission of this
data, the Government shall have the right to
duplicate, use, or disclose the data to the ex-
tent provided in the resulting contract. This
restriction does not limit the Government’s
right to use information contained in this
data if it is obtained from another source
without restriction. The data subject to this
restriction are contained in sheets [insert
numbers or other identification of sheets].

(2) Mark each sheet of data it wishes to re-
strict with the following legend:

Use or disclosure of data contained on this
sheet is subject to the restriction on the
title page of this proposal.

(e) Lease award.
(1) The Government intends to award a

lease resulting from this solicitation to the
responsible offeror whose proposal represents
the best value after evaluation in accordance
with the factors and subfactors in the solici-
tation.

(2) The Government may reject any or all
proposals if such action is in the Govern-
ment’s interest.

(3) The Government may waive informal-
ities and minor irregularities in proposals re-
ceived.

(4) The Government intends to evaluate
proposals and award a lease after conducting
discussions with offerors whose proposals
have been determined to be within the com-
petitive range. If the Contracting Officer de-
termines that the number of proposals that
would otherwise be in the competitive range
exceeds the number at which an efficient
competition can be conducted, the Contract-
ing Officer may limit the number of propos-
als in the competitive range to the greatest
number that will permit an efficient com-
petition among the most highly rated pro-
posals. Therefore, the offeror’s initial pro-
posal should contain the offeror’s best terms
from a price and technical standpoint.

(5) Exchanges with offerors after receipt of
a proposal do not constitute a rejection or
counteroffer by the Government.
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(6) The Government may determine that a
proposal is unacceptable if the prices pro-
posed are materially unbalanced between
line items or subline items. Unbalanced pric-
ing exists when, despite an acceptable total
evaluated price, the price of one or more con-
tract line items is significantly overstated
or understated as indicated by the applica-
tion of cost or price analysis techniques. A
proposal may be rejected if the Contracting
Officer determines that the lack of balance
poses an unacceptable risk to the Govern-
ment.

(7) The unconditional written acceptance
of an offer establishes a valid contract.

(8) The Government may disclose the fol-
lowing information in postaward debriefings
to other offerors:

(i) The overall evaluated cost or price and
technical rating of the successful offeror;

(ii) The overall ranking of all offerors,
when any ranking was developed by the
agency during source selection; and

(iii) A summary of the rationale for award.

(End of provision)

Alternate I (MAR 1998). As prescribed
in 570.702(a)(1), substitute the following
paragraph for paragraph (c)(2)(i) of the
basic provision:

(i) Any offer received at the office des-
ignated in the solicitation after the exact
time specified for receipt of final proposal re-
visions will not be considered unless it is re-
ceived before award is made and it meets one
of the following conditions—

Alternate II (DATE). As prescribed in
570.702(a)(2), substitute the following
paragraph for paragraph (e)(4) of the
basic provision:

(4) The Government intends to evaluate
proposals and award a lease without discus-
sions with offerors (except clarifications as
described in FAR 15.306(a)). Therefore, the
offeror’s initial proposal should contain the
offeror’s best terms from a cost or price and
technical standpoint. The Government re-
serves the right to conduct discussions if the
Contracting Officer later determines them to
be necessary. If the Contracting Officer de-
termines that the number of proposals that
would otherwise be in the competitive range
exceeds the number at which an efficient
competition can be conducted, the Contract-
ing Officer may limit the number of propos-
als in the competitive range to the greatest
number that will permit an efficient com-
petition among the most highly rated pro-
posals.

[63 FR 18844, Apr. 16, 1998]

552.270–2 [Reserved]

552.270–3 [Reserved]

552.270–4 Historic preference.
As prescribed in 570.702(b), insert the

following provision:

HISTORIC PREFERENCE (AUG 1994)

(a) Preference will be given to offers of
space in buildings on, or formally listed as
eligible for inclusion in the National Reg-
ister of Historic Places and to historically
significant buildings in historic districts
listed in the National Register. Such pref-
erence will be extended to historic buildings
and will result in award if:

(1) The offer for space meets the terms and
conditions of this solicitation as well as any
other offer received. (It is within the discre-
tion of the Contracting Officer to accept al-
ternatives to certain architectural charac-
teristics and safety features defined else-
where in this solicitation to maintain the
historical integrity of the building such as
high ceilings, wooden floors, etc.); and

(2) The rental is no more than 10 percent
higher on a total annual square foot (occupi-
able) cost to the Government than the low-
est otherwise acceptable offer.

(b) If more than one offer of an historic
building is received and they meet the above
criteria, an award will then be made to the
lowest priced historic property offered.

(End of provision)

[54 FR 26558, June 23, 1989, as amended at 59
FR 52253, Oct. 17, 1994; 60 FR 42795, Aug. 17,
1995; 63 FR 18846, Apr. 16, 1998]

552.270–5 [Reserved]

552.270–6 Parties to execute lease.
As prescribed in 570.702(c), insert the

following provision:

PARTIES TO EXECUTE LEASE (AUG 1992)

(a) If the lease is executed by an attorney,
agent, or trustee on behalf of the Lessor, an
authenticated copy of his power of attorney,
or other evidence to act on behalf of the Les-
sor, shall accompany the lease.

(b) If the Lessor is a partnership, the lease
shall be signed with the partnership name,
followed by the name of the legally author-
ized partner signing the same, and, if re-
quired by the Government, a copy of either
the partnership agreement or current Cer-
tificate of Limited Partnership shall accom-
pany the lease.

(c) If the Lessor is a corporation, the lease
shall be signed with the corporate name, fol-
lowed by the signature and title of the offi-
cer or other person signing the lease on its
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behalf, duly attested, and, if requested by
the Government, evidence of this authority
to so act shall be furnished.

(End of provision)

[57 FR 37890, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995; 63 FR 18846, Apr. 16,
1998]

552.270–10 Definitions.
As prescribed in 570.703(a)(1), insert

the following clause:

DEFINITIONS (AUG 1992)

The following terms and phrases (except as
otherwise expressly provided or unless the
context otherwise requires) for all purposes
of this lease shall have the respective mean-
ings hereinafter specified:

(a) Commencement Date means the first day
of the term.

(b) Contract and Contractor means Lease and
Lessor, respectively.

(c) Contracting Officer means a person with
the authority to enter into, administer, and/
or terminate contracts and make related de-
terminations and findings. The term includes
certain authorized representatives of the
Contracting Officer acting within the limits
of their authority as delegated by the Con-
tracting Officer.

(d) Delivery Date means the date specified
in or determined pursuant to the provisions
of this lease for delivery of the premises to
the Government, improved in accordance
with the provisions of this lease and substan-
tially complete, as such date may be modi-
fied in accordance with the provisions of this
lease.

(e) Delivery Time means the number of days
provided by this lease for delivery of the
premises to the Government, as such number
may be modified in accordance with the pro-
visions of this lease.

(f) Excusable Delays mean delays arising
without the fault or negligence of Lessor and
Lessor’s subcontractors and suppliers at any
tier, and shall include, without limitation:

(1) Acts of God or of the public enemy,
(2) Acts of the United States of America in

either its sovereign or contractual capacity,
(3) Acts of another contractor in the per-

formance of a contract with the Govern-
ment,

(4) Fires,
(5) Floods,
(6) Epidemics,
(7) Quarantine restrictions,
(8) Strikes,
(9) Freight embargoes,
(10) Unusually severe weather, or
(11) Delays of subcontractors or suppliers

at any tier arising from unforeseeable causes
beyond the control and without the fault or

negligence of both the Lessor and any such
subcontractor or supplier.

(g) Lessor means the sub-lessor if this lease
is a sublease.

(h) Lessor shall provide means the Lessor
shall furnish and install at Lessor’s expense.

(i) Notice means written notice sent by cer-
tified or registered mail, Express Mail or
comparable service, or delivered by hand.
Notice shall be effective on the date delivery
is accepted or refused.

(j) Premises means the space described in
this lease.

(k) Substantially complete and substantial
completion means that the work, the common
and other areas of the building, and all other
things necessary for the Government’s ac-
cess to the premises and occupancy, posses-
sion, use and enjoyment thereof, as provided
in this lease, have been completed or ob-
tained, excepting only such minor matters as
do not interfere with or materially diminish
such access, occupancy, possession, use or
enjoyment.

(l) Work means all alterations, improve-
ments, modifications, and other things re-
quired for the preparation or continued occu-
pancy of the premises by the Government as
specified in this lease.

(End of clause)

[57 FR 37890, Aug. 21, 1992, as amended at 57
FR 52826, Nov. 5, 1992; 60 FR 42795, Aug. 17,
1995]

552.270–11 Subletting and assignment.

As prescribed in 570.703(a)(2), insert
the following clause:

SUBLETTING AND ASSIGNMENT (AUG 1992)

The Government may sublet any part of
the premises but shall not be relieved from
any obligations under this lease by reason of
any such subletting. The Government may
at any time assign this lease, and be relieved
from all obligations to Lessor under this
lease excepting only unpaid rent and other
liabilities, if any, that have accrued to the
date of said assignment. Any assignment
shall be subject to prior written consent of
lessor, which shall not be unreasonably with-
held.

(End of clause)

[57 FR 37891, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–12 Maintenance of building
and premises—Right of entry.

As prescribed in 570.703(a)(3), insert
the following clause:
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MAINTENANCE OF BUILDING AND PREMISES—
RIGHT OF ENTRY (AUG 1992)

Except in case of damage arising out of the
willful act or negligence of a Government
employee, Lessor shall maintain the prem-
ises, including the building and all equip-
ment, fixtures, and appurtenances furnished
by the Lessor under this lease, in good repair
and condition so that they are suitable in ap-
pearance and capable of supplying such heat,
air conditioning, light, ventilation, access
and other things to the premises, without
reasonably preventable or recurring disrup-
tion, as is required for the Government’s ac-
cess to, occupancy, possession, use and en-
joyment of the premises as provided in this
lease. For the purpose of so maintaining the
premises, the Lessor may at reasonable
times enter the premises with the approval
of the authorized Government representative
in charge.

(End of clause)

[57 FR 37891, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–13 Fire and casualty damage.
As prescribed in 570.703(a)(4), insert

the following clause:

FIRE AND CASUALTY DAMAGE (AUG 1992)

If the entire premises are destroyed by fire
or other casualty, this lease will imme-
diately terminate. In case of partial destruc-
tion or damage, so as to render the premises
untenantable, as determined by the Govern-
ment, the Government may terminate the
lease by giving written notice to the Lessor
within 15 calendar days of the fire or other
casualty; if so terminated, no rent will ac-
crue to the Lessor after such partial destruc-
tion or damage; and if not so terminated, the
rent will be reduced proportionately by sup-
plemental agreement hereto effective from
the date of such partial destruction or dam-
age. Nothing in this lease shall be construed
as relieving Lessor from liability for damage
to or destruction of property of the United
States of America caused by the willful or
negligent act or omission of Lessor.

(End of clause)

[57 FR 37891, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–14 [Reserved]

552.270–15 Compliance with applicable
law.

As prescribed in 570.703(a)(5), insert
the following clause:

COMPLIANCE WITH APPLICABLE LAW (AUG
1992)

Lessor shall comply with all Federal, state
and local laws applicable to the Lessor as
owner or lessor, or both, of the building or
premises, including, without limitation, laws
applicable to the construction, ownership,
alteration or operation of both or either
thereof, and will obtain all necessary per-
mits, licenses and similar items at Lessor’s
expense. The Government will comply with
all Federal, state and local laws applicable
to and enforceable against it as a tenant
under this lease; provided that nothing in
this lease shall be construed as a waiver of
any sovereign immunity of the Government.
This lease shall be governed by Federal law.

(End of clause)

[57 FR 37891, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–16 Inspection—Right of entry.
As prescribed in 570.703(a)(6), insert

the following clause:

INSPECTION—RIGHT OF ENTRY (AUG 1992)

(a) At any time and from time to time
after receipt of an offer (until the same has
been duly withdrawn or rejected), after ac-
ceptance thereof and during the term, the
agents, employees and contractors of the
Government may, upon reasonable prior no-
tice to Offeror or Lessor, enter upon the of-
fered premises or the premises, and all other
areas of the building access to which is nec-
essary to accomplish the purposes of entry,
to determine the potential or actual compli-
ance by the Offeror or Lessor with the re-
quirements of the solicitation or this lease,
which purposes shall include, but not be lim-
ited to:

(1) Inspecting, sampling and analyzing sus-
pected asbestos-containing materials and air
monitoring for asbestos fibers;

(2) Inspecting the heating, ventilation and
air conditioning system, maintenance
records, and mechanical rooms for the of-
fered premises or the premises;

(3) Inspecting for any leaks, spills, or other
potentially hazardous conditions which may
involve tenant exposure to hazardous or
toxic substances; and

(4) Inspecting for any current or past haz-
ardous waste operations, to ensure that ap-
propriate mitigative actions were taken to
alleviate any environmentally unsound ac-
tivities in accordance with Federal, State,
and local law.

(b) Nothing in this clause shall be con-
strued to create a Government duty to in-
spect for toxic materials or to impose a high-
er standard of care on the Government than
on other leases. The purpose of this clause is
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to promote the ease with which the Govern-
ment may inspect the building. Nothing in
this clause shall act to relieve the Lessor of
any duty to inspect or liability which might
arise as a result of Lessor’s failure to inspect
for or correct a hazardous condition.

(End of clause)

[57 FR 37891, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–17 Failure in performance.

As prescribed in 570.703(a)(7), insert
the following clause:

FAILURE IN PERFORMANCE (AUG 1992)

The covenant to pay rent and the covenant
to provide any service, utility, maintenance,
or repair required under this lease are inter-
dependent. In the event of any failure by the
Lessor to provide any service, utility, main-
tenance, repair or replacement required
under this lease the Government may, by
contract or otherwise, perform the require-
ment and deduct from any payment or pay-
ments under this lease, then or thereafter
due, the resulting cost to the Government,
including all administrative costs. If the
Government elects to perform any such re-
quirement, the Government and each of its
contractors shall be entitled to access to any
and all areas of the building, access to which
is necessary to perform any such require-
ment, and the Lessor shall afford and facili-
tate such access. Alternatively, the Govern-
ment may deduct from any payment or pay-
ments under this lease, then or thereafter
due, an amount which reflects the reduced
value of the contract requirement not per-
formed. No deduction from rent pursuant to
this clause shall constitute a default by the
Government under this lease. These remedies
are not exclusive and are in addition to any
other remedies which may be available under
this lease or at law.

(End of clause)

[57 FR 37891, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–18 Successors bound.

As prescribed in 570.703(a)(8), insert
the following clause:

SUCCESSORS BOUND (AUG 1992)

This lease shall bind, and inure to the ben-
efit of, the parties and their respective heirs,
executors, administrators, successors and as-
signs.

(End of clause)

[57 FR 37892, Aug. 21, 1992, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–19 Alterations.

As prescribed in 570.703(a)(9), insert
the following clause:

ALTERATIONS (JUN 1985)

The Government shall have the right dur-
ing the existence of this lease to make alter-
ations, attach fixtures, and erect structures
or signs in or upon the premises hereby
leased, which fixtures, additions or struc-
tures so placed in, on, upon, or attached to
the said premises shall be and remain the
property of the Government and may be re-
moved or otherwise disposed of by the Gov-
ernment. If the lease contemplates that the
Government is the sole occupant of the
building, for purposes of this clause, the
leased premises include the land on which
the building is sited and the building itself.
Otherwise, the Government shall have the
right to tie into or make any physical con-
nection with any structure located on the
property as is reasonably necessary for ap-
propriate utilization of the leased space.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 60
FR 42795, Aug. 17, 1995]

552.270–20 Proposals for adjustment.

As prescribed in 570.703(a)(10), insert
the following clause:

PROPOSALS FOR ADJUSTMENT (APR 1998)

(a) The Contracting Officer may, from time
to time during the term of this lease, require
changes to be made in the work or services
to be performed and in the terms or condi-
tions of this lease. Such changes will be re-
quired under the Changes clause.

(b) If the Contracting Officer makes a
change within the general scope of the lease,
the Lessor shall submit, in a timely manner,
an itemized cost proposal for the work to be
accomplished or services to be performed
when the cost exceeds $100,000. The proposal,
including all subcontractor work, will con-
tain at least the following details—

(1) Material quantities and unit costs;
(2) Labor costs (identified with specific

item or material to be placed or operation to
be performed);

(3) Equipment costs;
(4) Worker’s compensation and public li-

ability insurance;
(5) Overhead;
(6) Profit; and
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(7) Employment taxes under FICA and
FUTA.

(c) The following Federal Acquisition Reg-
ulation (FAR) provisions also apply to all
proposals exceeding $500,000—

(1) The Lessor shall provide cost or pricing
data including subcontractor cost or pricing
data (48 CFR 15.403–4); and

(2) The Lessor’s representative, all Con-
tractors, and subcontractors whose portion
of the work exceeds $500,000 must sign and
return the ‘‘Certificate of Current Cost or
Pricing Data’’ (48 CFR 15.406–2).

(End of clause)

[57 FR 37892, Aug. 21, 1992, as amended at 60
FR 19363, Apr. 18, 1995; 60 FR 42795, Aug. 17,
1995; 63 FR 18846, Apr. 16, 1998]

552.270–21 Changes.
As prescribed in 570.703(a)(11), insert

the following clause:

CHANGES (AUG 1995)

(a) The Contracting Officer may at any
time, by written order, make changes within
the general scope of this lease in any one or
more of the following:

(1) Specifications (including drawings and
designs);

(2) Work or services;
(3) Facilities or space layout; or
(4) Amount of space, provided the Lessor

consents to the change.
(b) If any such change causes an increase

or decrease in Lessor’s cost of or the time re-
quired for performance under this lease,
whether or not changed by the order, the
Contracting Officer shall modify this lease
to provide for one or more of the following:

(1) A modification of the delivery date;
(2) An equitable adjustment in the rental

rate;
(3) A lump sum equitable adjustment; or
(4) An equitable adjustment of the annual

operating costs per occupiable square foot
specified in this lease.

(c) The Lessor shall assert its right to an
adjustment under this clause within 30 days
from the date of receipt of the change order
and shall submit a proposal for adjustment.
Failure to agree to any adjustment shall be
a dispute under the Disputes clause. How-
ever, nothing in this clause shall excuse the
lessor from proceeding with the change as di-
rected.

(d) Absent such written change order, the
Government shall not be liable to Lessor
under this clause.

(End of clause)

[57 FR 37892, Aug. 21, 1992, as amended at 59
FR 52253, Oct. 17, 1994; 60 FR 42795, Aug. 17,
1995]

552.270–22 Liquidated damages.
As prescribed in 570.703(b), insert the

following clause:

LIQUIDATED DAMAGES (AUG 1992)

In case of failure on the part of the Lessor
to complete the work within the time fixed
in the lease contract or letter of award, the
Lessor shall pay the Government as fixed
and agreed liquidated damages, pursuant to
this clause, the sum of $llll for each and
every calendar day that the delivery is de-
layed beyond the date specified for delivery
of all of the space ready for occupancy by the
Government. This remedy is not exclusive
and is in addition to any other remedies
which may be available under this lease or at
law.

(End of clause)

[57 FR 37892, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–23—552.270–24 [Reserved]

552.270–25 Adjustment for vacant
premises.

As prescribed in 570.703(a)(12), insert
the following clause:

ADJUSTMENT FOR VACANT PREMISES (AUG
1994)

(a) If the Government fails to occupy any
portion of the leased premises or vacates the
premises in whole or in part prior to expira-
tion of the firm term of the lease, the rental
rate will be reduced.

(b) The rate will be reduced by that portion
of the costs per occupiable square foot of op-
erating expenses not required to maintain
the space. Said reduction must occur after
the Government gives 30 calendar days prior
notice to the Lessor, and must continue in
effect until the Government occupies the
premises or the lease expires or is termi-
nated.

(End of clause)

[54 FR 26558, June 23, 1989, as amended at 59
FR 52253, Oct. 17, 1994; 60 FR 42796, Aug. 17,
1995]

552.270–26 [Reserved]

552.270–27 Delivery and condition.
As prescribed in 570.703(a)(13), insert

the following clause:

DELIVERY AND CONDITION (AUG 1992)

(a) Unless the Government elects to have
the space occupied in increments, the space
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must be delivered ready for occupancy as a
complete unit. The Government reserves the
right to determine when the space is sub-
stantially complete.

(b) If the premises do not in every respect
comply with the provisions of this lease the
Contracting Officer may, in accordance with
the Failure in Performance clause of this
lease, elect to reduce the rent payments.

(End of clause)

[57 FR 37893, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–28 Default in delivery—Time
Extensions.

As prescribed in 570.703(a)(14), insert
the following clause:

DEFAULT IN DELIVERY—TIME EXTENSIONS
(AUG 1994)

(a) With respect to Lessor’s obligation to
deliver the premises substantially complete
by the delivery date (as such date may be
modified pursuant to this lease), time is of
the essence. If the Lessor fails to prosecute
the work with the diligence that will ensure
its substantial completion by the delivery
date or fails to substantially complete the
work by such date, the Government may by
notice to the Lessor terminate this lease,
which termination shall be effective when
received by Lessor. The Lessor and the Les-
sor’s sureties, if any, shall be jointly and
severally liable for any damages to the Gov-
ernment resulting from such termination, as
provided in this clause. The Government
shall be entitled to the following damages:

(1) The Government’s aggregate rent and
estimated real estate tax and operating cost
adjustments for the firm term and all option
terms of its replacement lease or leases, in
excess of the aggregate rent and estimated
real estate tax and operating cost adjust-
ments for the term; provided, if the Govern-
ment procures replacement premises for a
term (including all option terms) in excess of
the term, the Lessor shall not be liable for
excess Government rent or adjustments dur-
ing such excess part of such term;

(2) All administrative and other costs
borne by the Government in procuring a re-
placement lease or leases;

(3) Such other, additional relief as may be
provided for in this lease, at law or in equity.

(4) Damages to which the Government may
be entitled under this clause shall be due and
payable thirty (30) days next following the
date Lessor receives notice from the Con-
tracting Officer specifying such damages.

(b) Delivery by Lessor of less than the min-
imum occupiable square footage required by
this lease shall in no event be construed as
substantial completion, except as permitted
by the Contracting Officer.

(c) Notwithstanding in paragraph (a) of
this clause, this lease shall not be termi-
nated under this clause nor the Lessor
charged with damages under this clause, if;

(1) The delay in substantially completing
the work arises from excusable delays and

(2) The Lessor within 10 days from the be-
ginning of any such delay (unless extended in
writing by the Contracting Officer) provides
notice to the Contracting Officer of the
causes of delay. The Contracting Officer
shall ascertain the facts and the extent of
delay. If the facts warrant such action, the
delivery date shall be extended, by the Con-
tracting Officer, to the extent of such delay
at no additional costs to the Government. A
time extension is the sole remedy of the Les-
sor.

(End of clause)

[57 FR 37893, Aug. 21, 1992, as amended at 57
FR 52826, Nov. 5, 1992; 59 FR 52253, Oct. 17,
1994; 60 FR 42796, Aug. 17, 1995]

552.270–29 [Reserved]

552.270–30 Progressive occupancy.

As prescribed in 570.703(a)(15), insert
the following clause:

PROGRESSIVE OCCUPANCY (AUG 1992)

The Government shall have the right to
elect to occupy the space in partial incre-
ments prior to the substantial completion of
the entire leased premises, and the Lessor
agrees to schedule its work so as to deliver
the space incrementally as elected by the
Government. The Government shall pay rent
commencing with the first business day fol-
lowing substantial completion of the entire
leased premise unless the Government has
elected to occupy the leased premises incre-
mentally. In case of incremental occupancy,
the Government shall pay rent pro rata upon
the first business day following substantial
completion of each incremental unit. Rental
payments shall become due on the first
workday of the month following the month
in which an increment of space is substan-
tially complete, except that should an incre-
ment of space be substantially completed
after the fifteenth day of the month, the
payment due date will be the first workday
of the second month following the month in
which it was substantially complete. The
commencement date of the firm lease term
will be a composite determined from all rent
commencement dates.

(End of clause)

[57 FR 37893, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]
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552.270–31 Payment.
As prescribed in 570.703(a)(16), insert

the following clause:

PAYMENT (AUG 1994)

(a) When space is offered and accepted, the
occupiable square footage delivered will be
confirmed by:

(1) the Government’s measurement of plans
submitted by the successful offeror as ap-
proved by the Government, and an inspec-
tion of the space to verify that the delivered
space is in conformance with such plans; or

(2) a mutual on-site measurement of the
space if the Contracting Officer determines
that it is necessary.

(b) Payment will not be made for space
which is in excess of the amount of occupi-
able square footage stated in the lease.

(c) If it is determined that the amount of
occupiable square footage actually delivered
is less than the amount agreed to in the
lease, the lease will be modified to reflect
the amount of occupiable space delivered and
the annual rental will be adjusted as follows:

(1) Occupiable square feet not delivered
multiplied by one plus the common area fac-
tor (CAF), multiplied by the rate per rent-
able square foot (RSF).

(2) OSF×(1+CAF)×Rate per RSF=Reduction
in Annual Rent.

[59 FR 52253, Oct. 17, 1994, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–32 Effect of acceptance and
occupancy.

As prescribed in 570.703(a)(17), insert
the following clause:

EFFECT OF ACCEPTANCE AND OCCUPANCY (AUG
1992)

Neither the Government’s acceptance of
the premises for occupancy, nor the Govern-
ment’s occupancy thereof, shall be construed
as a waiver of any requirement of or right of
the Government under this Lease, or as oth-
erwise prejudicing the Government with re-
spect to any such requirement or right.

(End of clause)

[57 FR 37893, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–33 Default by lessor during
the term.

As prescribed in 570.703(a)(18), insert
the following provision:

DEFAULT BY LESSOR DURING THE TERM (AUG
1992)

(a) Each of the following shall constitute a
default by Lessor under this lease:

(1) Failure to maintain, repair, operate or
service the premises as and when specified in
this lease, or failure to perform any other re-
quirement of this lease as and when required
provided any such failure shall remain
uncured for a period of thirty (30) days next
following Lessor’s receipt of notice thereof
from the Contracting Officer or an author-
ized representative.

(2) Repeated and unexcused failure by Les-
sor to comply with one or more requirements
of this lease shall constitute a default not-
withstanding that one or all such failures
shall have been timely cured pursuant to
this clause.

(b) If a default occurs, the Government
may, by notice to Lessor, terminate this
lease for default and if so terminated, the
Government shall be entitled to the damages
specified in the Default in Delivery-Time Ex-
tensions Clause.

(End of clause)

[57 FR 37893, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–34 Subordination, nondisturb-
ance and attornment.

As prescribed in 570.703(a)(19), insert
the following clause:

SUBORDINATION, NONDISTURBANCE AND
ATTORNMENT (AUG 1992)

(a) Lessor warrants that it holds such title
to or other interest in the premises and
other property as is necessary to the Govern-
ment’s access to the premises and full use
and enjoyment thereof in accordance with
the provisions of this lease. Government
agrees, in consideration of the warranties
and conditions set forth in this clause, that
this lease is subject and subordinate to any
and all recorded mortgages, deeds of trust
and other liens now or hereafter existing or
imposed upon the premises, and to any re-
newal, modification or extension thereof. It
is the intention of the parties that this pro-
vision shall be self-operative and that no fur-
ther instrument shall be required to effect
the present or subsequent subordination of
this lease. Government agrees, however,
within twenty (20) business days next follow-
ing the Contracting Officer’s receipt of a
written demand, to execute such instru-
ments as Lessor may reasonably request to
evidence further the subordination of this
lease to any existing or future mortgage,
deed of trust or other security interest per-
taining to the premises, and to any water,
sewer or access easement necessary or desir-
able to serve the premises or adjoining prop-
erty owned in whole or in part by Lessor if
such easement does not interfere with the
full enjoyment of any right granted the Gov-
ernment under this lease.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00478 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



483

General Services Administration 552.270–37

(b) No such subordination, to either exist-
ing or future mortgages, deeds of trust or
other lien or security instrument shall oper-
ate to affect adversely any right of the Gov-
ernment under this lease so long as the Gov-
ernment is not in default under this lease.
Lessor will include in any future mortgage,
deed of trust or other security instrument to
which this lease becomes subordinate, or in a
separate nondisturbance agreement, a provi-
sion to the foregoing effect. Lessor warrants
that the holders of all notes or other obliga-
tions secured by existing mortgages, deeds of
trust or other security instruments have
consented to the provisions of this clause,
and agrees to provide true copies of all such
consents to the Contracting Officer promptly
upon demand.

(c) In the event of any sale of the premises
or any portion thereof by foreclosure of the
lien of any such mortgage, deed of trust or
other security instrument, or the giving of a
deed in lieu of foreclosure, the Government
will be deemed to have attorned to any pur-
chaser, purchasers, transferee or transferees
of the premises or any portion thereof and
its or their successors and assigns, and any
such purchasers and transferees will be
deemed to have assumed all obligations of
the Lessor under this lease, so as to establish
direct privity of estate and contract between
Government and such purchasers or transfer-
ees, with the same force, effect and relative
priority in time and right as if the lease had
initially been entered into between such pur-
chasers or transferees and the Government;
provided, further, that the Contracting Offi-
cer and such purchasers or transferees shall,
with reasonable promptness following any
such sale or deed delivery in lieu of fore-
closure, execute all such revisions to this
lease, or other writings, as shall be necessary
to document the foregoing relationship.

(d) None of the foregoing provisions may be
deemed or construed to imply a waiver of the
Government’s rights as a sovereign.

(End of clause)

[57 FR 37894, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–35 Statement of lease.
As prescribed in 570.703(a)(20), insert

the following clause:

STATEMENT OF LEASE (AUG 1992)

(a) The Contracting Officer will, within
thirty (30) days next following the Contract-
ing Officer’s receipt of a joint written re-
quest from Lessor and a prospective lender
or purchaser of the building, execute and de-
liver to Lessor a letter stating that the same
is issued subject to the conditions stated in
this clause and, if such is the case, that:

(1) the lease is in full force and effect;

(2) the date to which the rent and other
charges have been paid in advance, if any;
and

(3) whether any notice of default has been
issued.

(b) Letters issued pursuant to this clause
are subject to the following conditions:

(1) That they are based solely upon a rea-
sonably diligent review of the Contracting
Officer’s lease file as of the date of issuance;

(2) That the Government shall not be held
liable because of any defect in or condition
of the premises or building;

(3) That the Contracting Officer does not
warrant or represent that the premises or
building comply with applicable Federal,
State and local law; and

(4) That the Lessor, and each prospective
lender and purchaser are deemed to have
constructive notice of such facts as would be
ascertainable by reasonable prepurchase and
precommitment inspection of the Premises
and Building and by inquiry to appropriate
Federal, State and local Government offi-
cials.

(End of clause)

[57 FR 37894, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–36 Substitution of tenant
agency.

As prescribed in 570.703(a)(21), insert
the following clause:

SUBSTITUTION OF TENANT AGENCY (AUG 1992)

The Government may, at any time and
from time to time, substitute any Govern-
ment agency or agencies for the Government
agency or agencies, if any, named in the
lease.

(End of clause)

[57 FR 37894, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–37 No waiver.

As prescribed in 570.703(a)(22), insert
the following clause:

NO WAIVER (AUG 1992)

No failure by either party to insist upon
the strict performance of any provision of
this lease or to exercise any right or remedy
consequent upon a breach thereof, and no ac-
ceptance of full or partial rent or other per-
formance by either party during the continu-
ance of any such breach shall constitute a
waiver of any such breach of such provision.
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(End of clause)

[57 FR 37894, Aug. 21, 1992, as amended at 57
FR 52826, Nov. 5, 1992; 60 FR 42796, Aug. 17,
1995]

552.270–38 Integrated agreement.
As prescribed in 570.703(a)(23), insert

the following clause:

INTEGRATED AGREEMENT (AUG 1992)

This Lease, upon execution, contains the
entire agreement of the parties and no prior
written or oral agreement, express or im-
plied, shall be admissible to contradict the
provisions of the Lease.

(End of clause)

[57 FR 37894, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–39 Mutuality of obligation.
As prescribed in 570.703(a)(24), insert

the following clause:

MUTUALITY OF OBLIGATION (AUG 1992)

The obligations and covenants of the Les-
sor, and the Government’s obligation to pay
rent and other Government obligations and
covenants, arising under or related to this
Lease, are interdependent. The Government
may, upon issuance of and delivery to Lessor
of a final decision asserting a claim against
Lessor, set off such claim, in whole or in
part, as against any payment or payments
then or thereafter due the Lessor under this
lease. No setoff pursuant to this clause shall
constitute a breach by the Government of
this lease.

(End of clause)

[57 FR 37894, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–40 Asbestos and hazardous
waste management.

As prescribed in 570.703(a)(25), insert
the following clause:

ASBESTOS AND HAZARDOUS WASTE
MANAGEMENT (AUG 1992)

The certifications made by the Offeror re-
garding asbestos and hazardous waste man-
agement contained in the representation and
certification provisions of this lease are ma-
terial representations of fact upon which the
Government relies when making award. If it
is later determined that the presence or
management of asbestos and/or hazardous
waste has been misrepresented, the Govern-
ment reserves the right to require the Les-

sor, at no cost to the Government, to abate
(remove, encapsulate, enclose, or repair)
such asbestos and/or mitigate hazardous
waste conditions, with such work performed
in accordance with Federal (e.g., EPA,
OSHA, and DOT), State, and local regula-
tions and guidance, or, alternatively, the
Government may terminate the lease. This
is in addition to other remedies available to
the Government.

(End of clause)

[57 FR 37894, Aug. 21, 1992, as amended at 60
FR 42796, Aug. 17, 1995]

552.270–41 Acceptance of space.
As prescribed in 570.703(a)(26), insert

the following clause:

ACCEPTANCE OF SPACE (AUG 1994)

(a) When the lessor has completed all al-
terations, improvements, and repairs nec-
essary to meet the requirements of the lease,
the lessor shall notify the Contracting Offi-
cer. The Contracting Officer or designated
representative shall promptly inspect the
space.

(b) The Government will accept the space
and the lease term will begin after determin-
ing that the space is substantially complete
and contains the required occupiable square
footage as indicated in Paragraph 1.1,
Amount and Type of Space, of this solicita-
tion.

[59 FR 52253, Oct. 17, 1994, as amended at 60
FR 42796, Aug. 17, 1995]

Subpart 552.3—Provision and
Clause Matrixes

552.300 Scope of subpart.
This subpart consists of a series of

matrixes, one each for supply, service,
construction, architect-engineer and
simplified acquisition contracts which
lists the applicable GSA provisions and
clauses; and one each for utility con-
tracts (sole supplier-regulated rates)
and leases of real property which list
the applicable FAR and GSAR provi-
sions and clauses.

NOTE: The matrixes do not appear in this
volume of the FEDERAL REGISTER or Title 48,
Chapter 5 of the Code of Federal Regulations.
Individual copies may be obtained from the
Director of the Office of GSA Acquisition
Policy and Regulations (VP), 18th and F
Street, NW., Washington, DC 20405.

[54 FR 26558, June 23, 1989, as amended at 60
FR 42804, Aug. 17, 1995]
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PART 553—FORMS

Subpart 553.1—General

553.101 Requirements for use of forms.
553.102 Current editions.
553.170 Establishing and revising GSA

forms.
553.171 Forms incorporated by reference.

Subpart 553.3—Illustrations of Forms

553.300 Scope of subpart.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26584, June 23, 1989, unless
otherwise noted.

Subpart 553.1—General

553.101 Requirements for use of forms.
(a) The requirements for use of GSA

forms are explained in other parts of
this regulation.

(b) The location in the text where a
form is prescribed is identified by a
cross-reference shown on the illustra-
tion of the form. When a form is men-
tioned in more than one place in this
regulation, the section referenced on
the illustration is the section where
the basic prescription can be found.

553.102 Current editions.
Contracting officers shall use the

current edition of the forms in Subpart
553.3 unless otherwise authorized under
this regulation.

553.170 Establishing and revising GSA
Forms.

(a) If two or more GSA services/of-
fices use a GSA form, the Office of Ac-
quisition Policy is responsible for

maintaining the form. When a GSA
form is used by a particular GSA serv-
ice/office or if the form is used in con-
nection with a type of contract which
is unique to one service/office (e.g.,
construction contracts), that service/
office is responsible for maintenance of
the form.

(b) Proposed new or revised GSA pro-
curement related forms must be sub-
mitted to the Office of Acquisition Pol-
icy for review and concurrence.

553.171 Forms incorporated by ref-
erence.

Forms containing solicitation provi-
sions and/or contract clauses may be
incorporated by reference in solicita-
tions/contracts.

The contracting officer shall insert a
clause substantially the same as the
clause at 552.253–70 in solicitations and
contracts when GSA Forms containing
solicitation provisions and/or contract
clauses are incorporated by reference.

Subpart 553.3—Illustrations of
Forms

553.300 Scope of subpart.
Standard and GSA forms prescribed

or referenced in the text of this chapter
are illustrated in and made a part of
the GSAR loose-leaf edition. The forms
are not illustrated in this volume of
the FEDERAL REGISTER or Title 48,
Chapter 5 of the Code of Federal Regu-
lations. Copies may be obtained from
the Director of the Office of GSA Ac-
quisition Policy and Regulations (VP),
18th and F Streets, NW., Washington,
DC 20405.
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SUBCHAPTERS I–M [RESERVED]
SUBCHAPTER N—SPECIAL CONTRACTING PROGRAMS

PART 570—ACQUISITION OF
LEASEHOLD INTERESTS IN REAL
PROPERTY

Subpart 570.1—General

Sec.
570.101 Applicability.
570.102 Definitions.
570.103 Authority to lease.
570.104 Contracting officers.
570.105 Competition.
570.106 Methods of contracting.
570.107 Oral presentations.

Subpart 570.2—Simplified Lease
Acquisition Procedures

570.201 Definitions.
570.202 Purpose.
570.203 Policy.
570.204 Procedures.
570.204–1 Market survey.
570.204–2 Competition.
570.204–3 Soliciting offers.
570.204–4 Negotiation, evaluation, and

award.
570.204–5 Inspection.

Subpart 570.3—Procedures for Contracting
for Leasehold Interests in Real Property

570.301 Market surveys.
570.302 Publicizing/Advertising.
570.303 Solicitation for offers (SFO).
570.304 Changes to SFO’s.
570.305 Negotiations.
570.306 [Reserved]
570.307 Late offers, modifications of offers,

and withdrawals of offers.
570.308 Preaward requirements.
570.308–1 General.
570.308–2 Cost or pricing data.
570.308–3 Proposal evaluation.
570.308–4 Responsibility determinations.
570.309 Award.
570.310 Debriefings.
570.311 Inspection.

Subpart 570.4—Mistakes, Protests,
Miscellaneous

570.401 Disclosure of mistakes after award.
570.402 Protests.
570.403 Awards to Federal employees.

Subpart 570.5—Special Aspects of Con-
tracting for Continuing Space
Requirements

570.501 Renewal options.

570.502 Succeeding leases.
570.503 Expansion requests.
570.504 Superseding leases.
570.505 Lease extensions.

Subpart 570.6—Special Aspects of
Contracting for Lease Alterations

570.601 General.
570.602 Alterations by the lessor.
570.602–1 Justification and approval require-

ments.
570.602–2 Procedures.
570.603 Alterations by the Government.

Subpart 570.7—Solicitation Provisions and
Contract Clauses

570.701 FAR provisions and clauses.
570.702 Solicitation provisions.
570.703 Contract clauses.
570.704 Use of provisions and clauses.

Subpart 570.8—Forms Used for Contracting
for Leasehold Interests in Real Property

570.801 Standard forms.
570.802 GSA forms.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 54 FR 26585, June 23, 1989, unless
otherwise noted.

Subpart 570.1—General

570.101 Applicability.
(a) This part does not apply to the

acquisition of leasehold interests in
real property by the power of eminent
domain, or by donation, or to the ac-
quisition of leasehold interests in bare
or unimproved land.

(b) Other parts of the GSAR apply to
the acquisition of leasehold interests in
real property only to the extent speci-
fied in this part and 501.103(b).

570.102 Definitions.
Acquisition means the acquiring by

lease with appropriated funds of an in-
terest in improved real property for use
by the Federal Government whether
the space is already in existence or
must be constructed. Acquisition be-
gins at the point when agency needs
are established and includes the de-
scription of requirements to satisfy
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agency needs, market survey, solicita-
tion, award of lease, lease performance,
lease administration, and those tech-
nical and management functions di-
rectly related to the process of fulfill-
ing agency space needs by contract.

Contract means lease.
Contractor means lessor.
Landlord or lessor means any individ-

ual, firm, partnership, trust, associa-
tion, state or local government, or
other legal entity that leases real prop-
erty to the Government.

Lease or leasehold interest in real prop-
erty means a conveyance to the Gov-
ernment of the right of exclusive pos-
session of real property for a definite
period of time by a landlord. It may in-
clude services provided by the landlord
such as heating, ventilation, air condi-
tioning, utilities, custodial services,
and other related services furnished by
the landlord.

Lessee or tenant means the United
States of America.

Rent and related services means the
consideration paid for the use of leased
property plus the costs of operational
services such as heat, light, and janitor
services whether furnished by the les-
sor, the Government, or both.

Simplified lease acquisition threshold
means $100,000 average annual rent, ex-
cluding the cost of operational serv-
ices, such as heat, light, and janitorial
services, whether furnished by the les-
sor, the government, or both, for the
term of the lease, including option pe-
riods.

Small business means a concern in-
cluding affiliates, which is organized
for profit, is independently-owned and
operated, is not dominant in the field
of leasing commercial real estate, and
has annual average gross receipts of $15
million or less for the preceding three
fiscal years.

Solicitation for Offers (SFO) means in-
vitation for bids in sealed bidding or
request for proposals in negotiations.

Space in buildings means the premises
leased, or to be leased, including im-
provements. Its quantity is normally
expressed in terms of square feet. It
does not include space acquired by the
power of eminent domain, donation, or
condemnation or acquisitions of bare
or unimproved land.

Substantially as follows or substantially
the same as, when used in the prescrip-
tion of a provision or clause, means
that authorization is granted to pre-
pare and utilize a variation of that pro-
vision or clause to accommodate re-
quirements that are peculiar to an in-
dividual acquisition, provided that the
variation includes the salient features
of the FAR/GSAR provision or clause,
and is not inconsistent with the intent,
principle, and substance of the FAR/
GSAR provision or clause or related
coverage on the subject matter.

[54 FR 26585, June 23, 1989, as amended at 60
FR 19363, Apr. 18, 1995; 60 FR 42796, Aug. 17,
1995]

570.103 Authority to lease.
The Federal Property and Adminis-

trative Services Act of 1949 (40 U.S.C.
490(h)(1)), as amended, and Section 1 of
the Reorganization Plan No. 18 of 1950
(40 U.S.C. 490 Note) authorize the Ad-
ministrator of General Services to ac-
quire leasehold interests in real prop-
erty for use by Federal agencies. The
authority is limited to leases for build-
ings and improvements that do not
bind the Government for periods in ex-
cess of 20 years.

570.104 Contracting officers.
Contracting officers, acting within

the scope of their appointments, are
the exclusive agents to enter into and
administer leases on behalf of the Gov-
ernment in accordance with agency
procedures.

[60 FR 42796, Aug. 17, 1995]

570.105 Competition.
Unless the simplified procedures in

subpart 570.2 are used, the competition
requirements of FAR part 6 and part
506 apply to the acquisition of lease-
hold interests in real property.

[60 FR 42796, Aug. 17, 1995]

570.106 Methods of contracting.
(a) The use of sealed bidding to ac-

quire space in buildings is generally
not feasible, unless a building site has
been preselected and a building is to be
constructed on the site in accordance
with Government furnished plans and
specifications for lease to the Govern-
ment. When using sealed bidding, see

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00483 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



488

48 CFR Ch. 5 (10–1–98 Edition)570.107

the procedures in FAR Part 14 and Part
514.

(b) The negotiated method is nor-
mally the best suited for acquiring
space in buildings through a lease con-
tract because it is necessary to conduct
discussions with offerors about their
proposals and factors other than price
must be considered in making the
award.

(c) Unless another acquisition proce-
dure authorized by law is used, the de-
sign-build selection procedures in sec-
tion 303M of the Federal Property and
Administrative Services Act of 1949, as
amended, shall be used for lease con-
struction projects, including projects
with options to purchase the real prop-
erty leased. The design-build selection
procedures in section 303M shall be
used when the lease involves the design
and construction of a public building,
facility or work for lease to the Gov-
ernment when the contracting officer
determines that this method is appro-
priate, based on the following:

(1) Three or more offers are antici-
pated;

(2) A substantial amount of design
work will be performed by offerors,
that may result in offerors incurring
substantial expenses in preparing of-
fers; and

(3) Criteria, such as the following,
have been considered:

(i) The extent to which the project
requirements have been adequately de-
fined;

(ii) The time constraints for delivery
of the project;

(iii) The capability and experience of
potential contractors;

(iv) The suitability of the project for
use of the two-phase selection proce-
dures;

(v) The capability of the agency to
manage the two-phase selection proc-
ess; and

(vi) Other criteria established by the
head of the contracting activity.

[54 FR 26585, June 23, 1989, as amended at 61
FR 24721, May 16, 1996; 62 FR 5166, Feb. 4,
1997]

570.107 Oral presentations.

Oral presentations may be used for
acquisitions of leasehold interests in

real property. Follow the procedures in
FAR 15.102.

[63 FR 18846, Apr. 16, 1998]

Subpart 570.2—Simplified Lease
Acquisition Procedures

SOURCE: 60 FR 42796, Aug. 17, 1995, unless
otherwise noted.

570.201 Definitions.

Simplified lease acquisition procedures
mean the procedures described in this
subpart for awarding leases at or below
the simplified lease acquisition thresh-
old of $100,000, including options.

570.202 Purpose.

The purpose of this subpart is to pre-
scribe simplified procedures for small
leases in order to reduce administra-
tive costs while providing for the effi-
cient and economical acquisition of
leasehold interests in real property.

570.203 Policy.

Simplified lease acquisition proce-
dures should be used to the maximum
extent practicable for actions at or
below the simplified lease acquisition
threshold.

570.204 Procedures.

570.204–1 Market survey.

A market survey must be conducted
to identify potential sources. The con-
tracting officer may use information
available within GSA or from other
available sources to identify locations
that will meet the Government’s mini-
mum requirements.

570.204–2 Competition.

(a) When the lease is not expected to
exceed the simplified lease acquisition
threshold, the solicitation of at least
three sources is considered to promote
competition to the maximum extent
practicable. When repeated require-
ments for space occur in the same mar-
ket, and if practicable, two sources not
included in the most recent solicita-
tion should be invited to submit offers.

(b) If only one source is solicited, the
file must be documented with an expla-
nation for the lack of competition.
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570.204–3 Soliciting offers.

(a) Offers should be solicited by pre-
senting each prospective offeror with a
proposed short form lease or SFO
which identifies all minimum require-
ments, all award factors, including
price or cost, and any significant sub-
factors that will be considered in
awarding the lease and which states
the relative importance the Govern-
ment places on the evaluation factors
or subfactors. In describing the evalua-
tion factors to be considered, the solic-
itation shall clearly disclose whether
all evaluation factors other than cost
or price when combined, are signifi-
cantly more important than cost or
price; approximately equal in impor-
tance to cost or price; or significantly
less important than cost or price.

(b) The proposed lease or SFO must
describe the Government’s require-
ments and include, either in full text
or by reference, applicable FAR provi-
sions and contract clauses required by
570.701 and applicable GSAR provisions
and clauses required by 570.702 and
570.703.

(c) To the extent necessary, the Gov-
ernment’s requirements, pricing mat-
ters, evaluation procedures and sub-
mission of offers should be reviewed
with prospective offerors.

570.204–4 Negotiation, evaluation, and
award.

(a) Negotiations, if applicable, should
be conducted in accordance with
570.305.

(b) Offers must be evaluated in ac-
cordance with the solicitation. The
contracting officer shall evaluate the
price and document the lease file to
demonstrate that the proposed con-
tract prices represent fair and reason-
able prices. In cases where the total
cost exceeds $500,000, cost and pricing
data must be obtained unless the re-
quirement is waived or one of the ex-
ceptions at FAR 15.403–1 applies. For
purposes of FAR 15.403–1(c)(1)(iii),
‘‘same or similar items’’ means similar
space leased to the general public. A
market survey and/or an appraisal con-
ducted in accordance with accepted
real property appraisal procedures may
be used as evidence to establish the
price reasonableness.

(c) An acceptable small business sub-
contracting plan must be provided if
the total contract value of the lease
will exceed $500,000, unless the lease
will be awarded to a small business
concern.

(d) The contracting officer should re-
view the List of Parties Excluded from
Federal Procurement and Nonprocure-
ment Programs, to ensure the proposed
awardee is eligible to receive the award
and is otherwise responsible before
awarding the lease.

(e) An award will be made to the re-
sponsible offeror whose proposal rep-
resents the best value after evaluation
considering price and other factors in-
cluded in the solicitation.

[63 FR 18846, Apr. 16, 1998]

570.204–5 Inspection.
The space must be inspected to en-

sure that it is in substantial compli-
ance with the Government’s require-
ments and specifications before accept-
ance by the contracting officer. The
contract file must be documented ac-
cordingly.

Subpart 570.3—Procedures for
Contracting for Leasehold In-
terests in Real Property

SOURCE: 60 FR 42797, Aug. 17, 1995, unless
otherwise noted.

570.301 Market surveys.
A market survey must be conducted

to identify potential sources. The con-
tracting officer may use information
available within GSA or from other
available sources to identify locations
that will meet the Government’s mini-
mum requirements.

570.302 Publicizing/Advertising.
(a) Leasing actions for blocks of

space of more than 10,000 square feet
must be publicized in local newspapers
and may also be posted on an on-line
information system, unless exempt
under FAR 5.202 or 505.202.

(b) When the Government intends to
acquire a leasehold interest in a build-
ing to be constructed on a preselected
site, the proposed acquisition must be
synopsized in the Commerce Business
Daily (CBD).
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570.303 Solicitation for offers (SFO).
(a) The SFO is the basis for the en-

tire lease negotiation process and must
be made a part of the lease. SFO’s must
contain the information necessary to
enable the prospective offeror to pre-
pare a proposal. Each SFO, at a mini-
mum, must—

(1) Be in writing.
(2) Contain a description of the mini-

mum requirements of the Government,
including—

(i) A description of the required
space.

(ii) Specifications. The type of speci-
fication will depend upon the nature of
the space needed by the agency and the
market available to satisfy the need.
Specifications may be stated in terms
of function, performance, or design re-
quirements. The specification must be
drafted to promote full and open com-
petition and include restrictive provi-
sions or conditions only to the extent
necessary to satisfy the needs of the
agency or as authorized by law.

(iii) Any special requirements.
(iv) A delivery schedule.
(3) State the method to be used to

measure space.
(4) Specify a date and place for the

submission of offers.
(5) Indicate how offers will be evalu-

ated.
(6) Indicate how offers are to be

structured.
(7) Describe the source selection pro-

cedures to be used.
(i) Unless the design-build selection

procedures are being used as authorized
by 570.106(c), the solicitation must
comply with FAR 15.304 and either:

(A) FAR 15.101–1 if the Government
will use the tradeoff process, or

(B) FAR 15.101–2 if the Government
will use the lowest price technically
acceptable source selection process.

(ii) When the design-build selection
procedures are being used as authorized
by 570.106(c), the solicitation must

(A) Identify the evaluation factors
and subfactors to be used in evaluating
phase-one proposals and indicate their
relative importance,

(B) State the maximum number of
offerors that are to be selected to sub-
mit competitive proposals in phase-
two, and

(C) Identify the evaluation factors
and subfactors, including cost or price,
to be used in evaluating phase-two pro-
posals and selecting the successful of-
feror. Evaluation factors to be used in
evaluating phase-one proposals must be
stated in the solicitation. Phase-one
factors include specialized experience
and technical competence, capability
to perform, past performance of the
offeror’s team (including the architect-
engineer and construction members of
the team) and other appropriate fac-
tors, such as site or location. In phase-
one, offerors will not be required to
submit detailed design information or
cost or price information and use of
cost related or price related evaluation
factors is not permitted. The maximum
number of offerors to be selected for
phase-two must not exceed 5 unless the
contracting officer determines that
specifying a number greater than 5 is
in the Government’s interest and is
consistent with the purpose and objec-
tives of the two-phase selection proc-
ess. For phase-two the solicitation
should identify all factors, including
price or cost, and any significant sub-
factors that will be considered in
awarding the lease and state the rel-
ative importance the Government
places on those evaluation factors and
subfactors and otherwise comply with
paragraph (a)(7)(i) of this section.

(8) Include a statement outlining the
information that may be disclosed in
preaward and postaward debriefings.

(9) Include appropriate forms as pre-
scribed in subpart 570.8.

(b) The SFO must be released to all
prospective offerors at the same time.

[60 FR 42797, Aug. 17, 1995, as amended at 61
FR 24721, May 16, 1996; 63 FR 18846, Apr. 16,
1998]

570.304 Changes to SFO’s.
(a) When the Government’s require-

ments change (either before or after re-
ceipt of proposals), the SFO must be
amended in writing.

(b) When time is of the essence, infor-
mation on SFO amendments may be
provided orally if—

(1) A record is made of the informa-
tion provided;

(2) All offerors or prospective offerors
are given notice, or attempts to pro-
vide offerors or prospective offerors
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with such notice are made, on the same
day, if possible; and

(3) The information provided orally is
promptly confirmed by a written
amendment.

(c) When amendments to the Govern-
ment’s requirements occur, the follow-
ing procedures apply—

(1) If proposals have not been submit-
ted, amendments must be sent to all
prospective offerors who have been sent
a copy of the SFO.

(2) If proposals have been received,
the amendments must be sent to all of
the offerors.

(3) If an amendment is so substantial
that it requires a complete revision of
the SFO, the SFO should be concealed
and a new SFO issued.

570.305 Negotiations.

(a) Follow the procedures in FAR
15.306 and 15.307 for exchanges (includ-
ing clarifications, communications, ne-
gotiations, and discussions) and revi-
sions.

(b) Place a written record of all ex-
changes in the lease file.

(c) Provide prompt written notice to
any offeror excluded from the competi-
tive range or otherwise eliminated
from the competition in accordance
with FAR 15.503(a)(1).

[63 FR 18846, Apr. 16, 1998]

570.306 [Reserved]

570.307 Late offers, modifications of
offers, and withdrawals of offers.

Offers determined to be received late
will be handled in accordance with
FAR 15.208.

[63 FR 18847, Apr. 16, 1998]

570.308 Preaward requirements.

570.308–1 General.

(a) If an offeror answers affirma-
tively on the Contingent Fee Represen-
tation and Agreement, in order to com-
ply with the warranty requirement of
41 U.S.C. 254(a), the requirements of
FAR 3.4 and 503.4 must be followed for
leasing actions expected to exceed the
simplified lease acquisition threshold.

(b) Other applicable certifications
should be reviewed for compliance with
regulations.

[60 FR 42797, Aug. 17, 1995, as amended at 63
FR 18847, Apr. 16, 1998]

570.308–2 Cost or pricing data.
(a) Cost or pricing data are required

under the circumstances described in
FAR 15.403–4.

(b) The exceptions to and waivers of
submission of cost or pricing data out-
lined in FAR 15.403–1 apply to leasing
actions. For purposes of FAR 15.403–
1(c)(1)(iii), ‘‘same or similar items’’
means similar space leased to the gen-
eral public. A market survey and/or an
appraisal conducted in accordance with
accepted real property appraisal proce-
dures may be used as evidence to estab-
lish the price reasonableness.

(c) In exceptional cases, the require-
ment for submission of cost or pricing
data may be waived under FAR 15.403–
1(c)(4).

(d) When cost or pricing data is re-
quired, the contracting officer shall
follow the procedural requirements in
FAR 15.403–5.

[63 FR 18847, Apr. 16, 1998]

570.308–3 Proposal evaluation.
(a) Offers must be evaluated in ac-

cordance with the solicitation.
(b) The contracting officer shall

evaluate the price and document the
lease file to demonstrate that the pro-
posed contract prices represent fair and
reasonable prices.

(c) The contracting officer shall
evaluate past performance in accord-
ance with FAR 15.305(a)(2).

(d) The lease file must document the
evaluation of other award factors listed
in the solicitation. The file must in-
clude the basis for evaluation, an anal-
ysis of each offer, and a summary of
findings. An abstract of final proposal
revisions may be prepared to aid in the
analysis of offers received.

[63 FR 18847, Apr. 16, 1998]

570.308–4 Responsibility determina-
tions.

(a) The contracting officer shall
make a determination that the pro-
spective awardee is responsible with re-
spect to the lease being considered. The
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contracting officer’s signature on the
contract is deemed to be an affirmative
determination. When an offeror is
found to be nonresponsible, the con-
tracting officer shall make, sign and
place in the contract file a determina-
tion of nonresponsibility which shall
state the basis for the determination.

(b) If a small business concern is
found to be nonresponsible, the proce-
dures at FAR 19.6 and 519.6 must be fol-
lowed. All documents and reports sup-
porting a determination of responsibil-
ity or nonresponsibility must be placed
in the lease file.

570.309 Award.

(a) As used in this section, ‘‘day’’ has
the meaning set forth at FAR 33.101.

(b) The contracting officer is des-
ignated as the source selection author-
ity unless the Head of the Contracting
Activity appoints another individual
for a particular leasing action or group
of leasing actions.

(c) An award will be made to the re-
sponsible offeror whose proposal rep-
resents the best value after evaluation
in accordance with the factors and sub-
factors in the solicitation.

(d) Award will be made in writing
within the timeframe specified in the
SFO. If an award cannot be made with-
in that time, the contracting officer
shall request in writing from each of-
feror an extension of the acceptance
period through a specific date.

(e) Unsuccessful offerors will be noti-
fied in writing or electronically in ac-
cordance with FAR 15.503(b).

(f) The source selection authority
may reject all proposals received in re-
sponse to an SFO, if doing so is in the
best interest of the Government.

[63 FR 18847, Apr. 16, 1998]

570.310 Debriefings.

The procedures in FAR 15.505 and
15.506 apply to leasing actions.

[63 FR 18847, Apr. 16, 1998]

570.311 Inspection.

The space must be inspected to en-
sure that it is in substantial compli-
ance with the Government’s require-
ments and specifications before accept-
ance by the contracting officer. The

contract file must be documented ac-
cordingly.

Subpart 570.4—Mistakes, Protest,
Miscellaneous

570.401 Disclosure of mistakes after
award.

When a mistake in a lessor’s offer is
not discovered until after award, the
mistake should be handled as provided
in FAR 14.407–4 and subpart 514.4.

[63 FR 18847, Apr. 16, 1998]

570.402 Protests.

Protests regarding the award of lease
contracts are handled as provided in
FAR Subpart 33.1 and Subpart 533.1.

570.403 Awards to Federal employees.

Offers from officers or employees of
the Government must be handled as
provided in FAR 3.6 and 503.6.

Subpart 570.5—Special Aspects of
Contracting for Continued
Space Requirements

570.501 Renewal options.

(a) Exercise of options. Before exercis-
ing an option, the provisions of Part
517 must be followed.

(b) Notification. When a contracting
officer determines that it is in the best
interest of the Government to continue
to lease a property, the lessor must be
notified within the timeframe required
by the lease.

(c) Market survey. When the right to
renew a lease exists, a renewal must be
based on a market survey and other ap-
plicable considerations. Surveys should
focus on the prevailing rental rates for
comparable space.

[54 FR 26585, June 23, 1989, as amended at 55
FR 11588, Mar. 29, 1990; 60 FR 19363, Apr. 18,
1995]

570.502 Succeeding leases.

(a) General. Succeeding leases for the
continued occupancy of space in a
building which do not exceed the sim-
plified lease acquisition threshold may
be acquired through use of the sim-
plified procedures outlined in subpart
570.2. Absence of competition must be
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explained in the contract file. Succeed-
ing leases which exceed the simplified
lease acquisition threshold may be en-
tered into when a cost-benefit analysis
has been conducted and the results in-
dicate that an award to an offeror
other than the present lessor would re-
sult in substantial relocation costs and
duplication of costs to the Government
that are not expected to be recovered
through competition.

(b) Procedure—(1) Publicizing/Advertis-
ing. The contracting officer shall pub-
lish a notice in local newspapers and/or
periodicals if required by 505.101(c). The
notice should normally (i) indicate the
Government’s lease is expiring, (ii) de-
scribe the requirement in terms of type
and quantity of space, (iii) indicate the
Government is interested in consider-
ing alternative space if economically
advantageous, (iv) advise prospective
offerors that the Government will con-
sider the cost of moving, alterations,
etc., when deciding whether it should
relocate, and (v) provide a contact per-
son for those interested in providing
space to the Government.

(2) Market survey. A market survey
must be conducted in accordance with
570.301.

(3) Competition determination. (i) If no
potential acceptable locations are iden-
tified through the advertisement or the
market survey, the contracting officer
may prepare a justification to nego-
tiate directly with the present lessor.
The justification must be prepared and
approved in accordance with FAR sub-
part 6.3 and subpart 506.3, and should
fully document the efforts to locate al-
ternative sources.

(ii) If potential acceptable locations
are identified through the advertise-
ment or market survey and relocation
costs (including estimated moving
costs, telecommunications costs, and
the estimated cost of alterations, am-
ortized over the firm term of the lease)
will be low enough to allow recovery
through a competitive process, the con-
tracting officer should develop a SFO
and negotiate with all interested par-
ties in accordance with the procedures
in subpart 570.3.

(iii) If potential acceptable locations
are identified through the advertise-
ment or market survey and substantial
relocation costs are involved, the con-

tracting officer shall conduct a cost-
benefit analysis to determine whether
the duplication of costs to the Govern-
ment could be recovered through com-
petition. The cost-benefit analysis
must give consideration to the prices
of other potentially available prop-
erties, relocation costs, and other ap-
propriate considerations. The prices for
other potentially available properties
must be established by requesting the
prospective offeror to provide an infor-
mational quotation for standard space
for comparison purposes. The prices
quoted for standard space will be ad-
justed by the Government for special
requirements. A formal solicitation for
offers (SFO) is not required for the pur-
pose of obtaining the informational
quotation. The contracting officer
shall provide a general description of
the Government’s needs when request-
ing informational quotations. If oral
quotations are provided, the record
must be documented to reflect the fol-
lowing information, as a minimum: the
name and address of the firm solicited,
the name of the firm’s representative
providing the quote, the price(s) quote,
the description of the space and serv-
ices for which the quote is provided,
the name of the Government employee
soliciting the quotation, and the date
of the conversation. The informational
quotations must be compared to the
present lessor’s price, adjusted to re-
flect the anticipated price for a suc-
ceeding lease. Based on the results of
the cost-benefit analysis, the contract-
ing officer will:

(A) Prepare a justification for ap-
proval in accordance with FAR Sub-
part 6.3 and Subpart 506.3 to support
the determination to negotiate with
the present lessor for continued occu-
pancy because it is likely that award
to any other offeror would result in
substantial duplication of costs to the
Government that are not expected to
be recovered through competition; or

(B) Develop an SFO and negotiate
with all interested parties in accord-
ance with the procedures in subpart
570.3.

[54 FR 26585, June 23, 1989, as amended at 57
FR 37897, Aug. 21, 1992; 60 FR 42799, Aug. 17,
1995]
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570.503 Expansion requests.

(a) When the expansion space is with-
in the general scope of the lease, the
space may be acquired through a modi-
fication to the lease without further
justification pursuant to FAR subpart
6.3.

(b) When the expansion space needed
is outside the general scope of the
lease, the contracting officer must de-
termine whether it is more prudent to
provide the expansion space by supple-
mental agreement to the existing lease
or to satisfy the requirement by com-
petitive means. A market survey must
be conducted to determine whether
suitable alternative locations are
available. If the market survey reveals
alternate locations that can satisfy the
total requirement, a cost-benefit anal-
ysis must be performed to determine
whether it is in the Government’s best
interest to relocate. This analysis may
include—

(1) The cost of the alternate space
compared to the cost of expanding at
the existing location;

(2) The cost of moving;
(3) The cost of duplicating existing

improvements;
(4) The cost of the unexpired portion

of the firm lease term (unless a termi-
nation is possible, in which case the ac-
tual cost of such an action should be
used); and

(5) The cost of disruption to the agen-
cy’s operation.

(c) When the expansion space is out-
side the general scope of the lease, a
justification must be prepared for ap-
proval in accordance with FAR subpart
6.3 and 506.3, except when competitive
procedures or simplified lease acquisi-
tion procedures are used.

[54 FR 26585, June 23, 1989, as amended at 57
FR 37897, Aug. 21, 1992; 60 FR 42799, Aug. 17,
1995]

570.504 Superseding leases.

(a) Consideration should be given to
the execution of a superseding lease
that would replace the existing lease
when the changes or modifications to
the space contemplated are so numer-
ous or detailed as to cause complica-
tions, or they would substantially
change the present lease.

(b) The justification and approval re-
quirements in FAR subpart 6.3 and
506.3 must be complied with before ne-
gotiating a superseding lease if the
value of the lease exceeds the sim-
plified lease acquisition threshold.
When the cost is less than or equal to
the simplified lease acquisition thresh-
old, the contracting officer may use
simplified procedures outlined in 570.2
and explain the absence of competition
in the file.

[60 FR 42800, Aug. 17, 1995]

570.505 Lease extensions.

(a) The justification and approval re-
quirements in FAR subpart 6.3 and
506.3 must be complied with before ne-
gotiating a Supplemental Lease Agree-
ment exceeding the simplified lease ac-
quisition threshold to extend the term
of the lease to provide for continued
occupancy on a short term basis (usu-
ally not to exceed 1 year). For exten-
sions valued less than or equal to the
simplified lease acquisition threshold,
the contracting officer must explain
the absence of competition in the con-
tract file.

(b) FAR 6.302–1 provides for contract-
ing without providing for full and open
competition when the property or serv-
ices needed by the agency are available
from only one responsible source and
no other type of property or services
will satisfy the needs of the agency.
This authority may be used to extend
the term of a lease by supplemental
agreement in situations such as the
following:

(1) When the agency occupying the
leased space is scheduled to move into
other Federally controlled space but
unexpected delays are encountered in
preparing the new space for occupancy.

(2) When unexpected delays which are
outside of GSA’s control (i.e., protests,
etc.) are encountered in acquiring re-
placement space.

(3) When various agencies occupying
leased space are being consolidated and
it is necessary to extend the terms of
some leases to establish a common ex-
piration date.

[54 FR 26585, June 23, 1989, as amended at 60
FR 42800, Aug. 17, 1995]
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Subpart 570.6—Special Aspects of
Contracting for Lease Alterations

570.601 General.
(a) Although the Government gen-

erally has a contractual right to alter
the space leased, normally most alter-
ations are acquired through a modifica-
tion to the lease because they fall
within the general scope of the lease
and it is in the Government’s interest
to acquire the alterations from the les-
sor.

(b) As the need for alterations arise
during the term of a lease contract, the
contracting officer must examine each
project and make a determination as to
whether the alterations fall within the
general scope of the lease and may be
acquired through a modification to the
lease. The primary test is whether the
work can be regarded as fairly and rea-
sonably an inseparable part of the lease
requirement originally contracted for.
If the alterations are outside the gen-
eral scope, the contracting officer must
make a decision to acquire the alter-
ations through a separate contract,
through a Supplemental Lease Agree-
ment, or to request the work be per-
formed by Federal employees.

570.602 Alterations by the lessor.

570.602–1 Justification and approval
requirements.

(a) The justification and approval re-
quirements in FAR Subpart 6.3 and
506.3 must be complied with before ne-
gotiating directly with the lessor for
any alteration project exceeding
$100,000 that is outside the general
scope of the lease contract.

(b) Before negotiating directly with
the lessor for any alteration project of
$100,000 or less, that is outside the gen-
eral scope of the lease, the contracting
officer shall document, in writing, the
reasons for the absence of competition.

[54 FR 26585, June 23, 1989, as amended at 60
FR 42800, Aug. 17, 1995]

570.602–2 Procedures.
(a) Scope of work. A scope of work

must be prepared for all alteration
projects.

(b) Independent Government estimate.
An independent Government estimate
must be prepared for all alteration

projects, including changes to alter-
ation agreements with lessors.

(c) Request for proposal. (1) The lessor
must be provided with a scope of work,
including any plans and specifications
which have been developed, and should
be requested to submit a proposal. The
request for proposal should indicate
whether progress payments will be
made and provide for retainage, when
appropriate.

(2) The proposal must be requested to
be submitted in such detail that a cost
or price analysis can be made.

(3) The requirements for the submis-
sion of cost or pricing data outlined in
FAR 15.403–4, 15.403–5, and 15.406–2
apply to alteration projects over
$500,000. The procedural requirements
at FAR 15.403–5 must be followed when
requesting cost and pricing data. Ex-
ceptions or waivers to submission of
cost or pricing data must be processed
in accordance with the requirements of
FAR 15.403–1. If the lease does not in-
clude the clauses at FAR 52.215–10 and
52.215–12 or the clauses at FAR 52.215–11
and 52.215–13, the modification to the
lease for the alterations must add the
clauses at FAR 52.215–11 and 52.215–13 if
cost and pricing data is submitted.

(d) Audits. Unless the cost or pricing
data requirement is exempt or waived
in accordance with FAR 15.403–1, an
audit must be requested for negotiated
alteration projects which are not com-
peted as a part of the lease and exceed
$500,000.

(e) Evaluation of proposals. The con-
tracting officer shall:

(1) Determine whether the proposal
will meet the Government’s require-
ments;

(2) Analyze cost as compared to the
independent estimate and the audit;

(3) Analyze profit in accordance with
FAR 15.404–4 if the project exceeds
$100,000; and

(4) Document analysis leading to ne-
gotiation objectives developed from
paragraphs (e) (1) through (3) of this
section.

(f) Price negotiations. (1) The contract-
ing officer is responsible for exercising
sound judgment and may make reason-
able compromises as necessary.
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(2) The negotiated price should pro-
vide the lessor with the greatest incen-
tive for efficient and economical per-
formance.

(3) Negotiations must be documented
in accordance with FAR 15.406–3.

(g) Award. Alterations may be pro-
cured using the GSA Form 276, Supple-
mental Lease Agreement, or the GSA
Form 300, Order for Supplies or Serv-
ices (alteration project of $100,000 or
less) provided a reference is made to
the lease.

(h) Inspection and payment. Final pay-
ment for alterations must not be made
until the work is:

(1) Inspected by a qualified Govern-
ment employee or independent Govern-
ment contractor; and

(2) Certified as completed in a satis-
factory manner.

[54 FR 26585, June 23, 1989, as amended at 57
FR 37897, Aug. 21, 1992; 60 FR 19363, Apr. 18,
1995; 60 FR 42800, Aug. 17, 1995; 61 FR 6173,
Feb. 16, 1996; 63 FR 18847, Apr. 16, 1998]

570.603 Alterations by the Govern-
ment.

When the Government elects to exer-
cise its rights to make the alterations
rather than contract directly with the
lessor, the work may be performed by
Federal employees or may be con-
tracted out using all of the standard
contracting procedures that would
apply to a construction contract if the
work were to be performed on Federal
property. If the Government decides to
contract for the work, the lessor, as
well as all other prospective contrac-
tors, should be invited to submit an
offer for the project.

Subpart 570.7—Solicitation
Provisions and Contract Clauses

SOURCE: 60 FR 42800, Aug. 17, 1995, unless
otherwise noted.

570.701 FAR provisions and clauses.

In addition to including solicitation
provisions and contract clauses pre-
scribed in the GSAR (48 CFR chapter
5), provisions and/or clauses substan-
tially the same as the FAR provisions/
clauses listed, shall be included in the
circumstances indicated.

(a) All solicitations and contracts,
regardless of the dollar value, must in-
clude the following provisions/clauses:

FAR part
52 cite Title

52.204–3 Taxpayer Identification.
52.233–1 Disputes.

(b) All solicitations and contracts
which exceed $1,000 must include the
FAR clause at 52.232–23, Assignment of
Claims.

(c) All solicitations and contracts
which exceed $2,500 must include the
following provisions/clauses:

FAR part 52 cite Title

52.219–1 .......... Small Business Program Representations.
52.222–36 ........ Affirmative Action for Handicapped Work-

ers.

(d) All solicitations and contracts
which exceed $10,000 must include the
following provisions/clauses:

FAR part 52 cite Title

52.222–21 ........ Certification of Nonsegregated Facilities.
52.222–22 ........ Previous Contracts and Compliance Re-

ports.
52.222–25 ........ Affirmative Action Compliance.
52.222–26 ........ Equal Opportunity.
52.222–35 ........ Affirmative Action for Disabled Veterans

and Veterans of the Vietnam Era.
52.222–37 ........ Employment Reports on Disabled Veter-

ans and Veterans of the Vietnam Era.

(e) All solicitations and contracts
which exceed $25,000 must include the
FAR clause at 52.209–6, Protecting the
Government’s Interests when Sub-
contracting with Contractors
Debarred, Suspended, or Proposed for
Debarment.

(f) All solicitations and contracts
which exceed $100,000 must include the
following FAR provisions/clauses:

FAR part 52 cite Title

52.203–11 ........ Certificate and Disclosure Regarding Pay-
ments to Influence Certain Federal
Transactions.

(g) All solicitations and contracts for
actions which exceed the simplified
lease acquisition threshold must in-
clude the following FAR provisions/
clauses:

FAR part 52 cite Title

52.203–2 .......... Certificate of Independent Price Deter-
mination.

52.203–7 .......... Anti-Kickback Procedures.

VerDate 17<NOV>98 15:08 Nov 18, 1998 Jkt 179195 PO 00000 Frm 00492 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm08 PsN: 179195T



497

General Services Administration 570.703

FAR part 52 cite Title

52.209–5 .......... Certification Regarding Debarment, Sus-
pension, Proposed Debarment, and
Other Responsibility Matters.

52.215–2 .......... Audits and Records—Negotiation.
52.219–8 .......... Utilization of Small, Small Disadvantaged,

and Women-Owned Small Business
Concerns.

52.223–6 .......... Drug-Free Workplace.
52.233–2 .......... Service of Protest (Solicitations only).

(h) All solicitations and contracts
which exceed $500,000 must include the
FAR clauses at 52.219–9, Small, Small
Disadvantaged, and Women-Owned
Small Business Subcontracting Plan,
and 52.219–16, Liquidated Damages—
Subcontracting Plan.

(i) Solicitations which exceed $1 mil-
lion must include the FAR provision at
52.222–24, Preaward On-site Equal Op-
portunity Compliance Review.

(j) When cost or pricing data is re-
quired for work or service exceeding
$500,000 the FAR clauses at 52.215–10,
Price Reduction for Defective Cost or
Pricing Data, and 52.215–12, Sub-
contractor Cost or Pricing Data, must
be included in solicitations and con-
tracts.

(k) When the contracting officer de-
termines that it is desirable to author-
ize the submission of facsimile propos-
als, the solicitation must include the
FAR provision at 52.215–5, Facsimile
Proposals.

[60 FR 42800, Aug. 17, 1995, as amended at 63
FR 18847, Apr. 16, 1998]

570.702 Solicitation provisions.
When a solicitation for offers is

issued, the contracting officer should
include provisions substantially the
same as the following unless the con-
tracting officer makes a determination
that use of one or more of the provi-
sions is not appropriate:

(a) 552.270–1 Instructions to Offerors—
Acquisition of Leasehold Interests in
Real Property.

(1) Use Alternate I if the contracting
officer decides that it is advantageous
to the Government to allow offers to be
submitted up to the exact time speci-
fied for receipt of final proposal revi-
sions.

(2) Use Alternate II if the Govern-
ment intends to award without discus-
sions.

(b) 552.270–4 Historic Preference.

(c) 552.270–6 Parties to Execute Lease.

[63 FR 18848, Apr. 16, 1998]

570.703 Contract clauses.
(a) The contracting officer shall in-

sert the following clauses or clauses
substantially the same as the following
clauses in solicitations and contracts
for leasehold interests in real property
which exceed the simplified lease ac-
quisition threshold unless the con-
tracting officer makes a determination
that use of one or more of the clauses
is not appropriate. Use of the clauses is
optional for those actions which fall at
or below the simplified lease acquisi-
tion threshold.

(1) 552.270–10 Definitions (Included if
552.270–28 is used).

(2) 552.270–11 Subletting and Assign-
ment.

(3) 552.270–12 Maintenance of Build-
ing and Premises—Right of Entry.

(4) 552.270–13 Fire and Casualty
Damage.

(5) 552.270–15 Compliance with Appli-
cable Law.

(6) 552.270–16 Inspection—Right of
Entry.

(7) 552.270–17 Failure in Perform-
ance.

(8) 552.270–18 Successors Bound.
(9) 552.270–19 Alterations.
(10) 552.270–20 Proposals for Adjust-

ment.
(11) 552.270–21 Changes.
(12) 552.270–25 Adjustment for Va-

cant Premises.
(13) 552.270–27 Delivery and Condi-

tion.
(14) 552.270–28 Default in delivery—

Time Extensions.
(15) 552.270–30 Progressive Occu-

pancy.
(16) 552.270–31 Payment.
(17) 552.270–32 Effect of Acceptance

and Occupancy.
(18) 552.270–33 Default by Lessor

During the Term.
(19) 552.270–34 Subordination, Non-

disturbance and Attornment.
(20) 552.270–35 Statement of Lease.
(21) 552.270–36 Substitution of Ten-

ant Agency.
(22) 552.270–37 No Waiver.
(23) 552.270–38 Integrated Agree-

ment.
(24) 552.270–39 Mutuality of Obliga-

tion
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(25) 552.270–41 Acceptance of Space.
(b) The contracting officer shall in-

sert the clause at 552.270–22, Liquidated
Damages, in solicitations and con-
tracts for leasehold interests in real
property when there is a critical re-
quirement that the delivery date be
met and an actual cost cannot be es-
tablished for the loss to the Govern-
ment resulting from late delivery.

[60 FR 42800, Aug. 17, 1995, as amended at 63
FR 18848, Apr. 16, 1998]

570.704 Use of provisions and clauses.
The omission of any provision or

clause when its prescription requires
its use constitutes a deviation which
must be approved under subpart 501.4.
Approval may be granted to deviate
from provisions or clauses that are
mandated by statute (e.g., GSAR
552.203–5, Covenant Against Contingent
Fees, FAR 52.215–2, Audit and
Records—Negotiation, etc.) in order to
modify the language of the provision or
clause, when permitted by the statute.
However, the statutory provisions and
clauses may not be omitted from the
SFO unless the statute provides for
waiving the requirements of the provi-
sion or clause. Also, certain clauses re-
quired by non-GSA regulations require
approval of the issuing agency before
the contracting officer can delete or
modify them (e.g., 52.222–26, Equal Op-
portunity; 52.222–35, Affirmative Action
for Disabled Veterans and Veterans of
the Vietnam Era; and 52.222–36 Affirma-
tive Action for Handicapped Workers,
require the approval of the Department
of Labor’s Office of Federal Contract
Compliance Programs before they can
be deleted from or modified in the SFO
or lease).

[63 FR 18848, Apr. 16, 1998]

Subpart 570.8—Forms Used for
Contracting for Leasehold In-
terests in Real Property

570.801 Standard forms.

Standard Form 2, U.S. Government
Lease for Real Property, should be used
to award leases unless GSA Form 3626
is used. When the Standard Form 2 is
used, reference to the Standard Form
2–A in paragraph 7 must be deleted.

[60 FR 42801, Aug. 17, 1995]

570.802 GSA forms.

(a) The GSA Form 3626, U.S. Govern-
ment Lease for Real Property (Short
Form), may be used to award leases
when the simplified leasing procedures
in 570.2 are used or when the Contract-
ing Officer finds its use to be advan-
tageous.

(b) GSA Form 276, Supplemental
Lease Agreement, should be used to
amend existing leases that involve the
acquisition of additional space or par-
tial release of space, revisions in the
terms of a lease, restoration settle-
ments, and alterations.

(c) GSA Form 1364, Proposal To
Lease Space to the United States of
America, may be used to obtain offers
from prospective offerors.

[60 FR 42801, Aug. 17, 1995]

APPENDIX A TO CHAPTER 5—CONTRACT-
ING OFFICE ASSIGNMENT CODES

NOTE: Appendix A is illustrated in and
made a part of the GSAR loose-leaf edition.
Appendix A is not illustrated in this volume
of the FEDERAL REGISTER or title 48, chapter
5 of the Code of Federal Regulations.
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PART 601—DEPARTMENT OF STATE
ACQUISITION REGULATIONS SYS-
TEM

Sec.
601.000 Scope of part.

Subpart 601.1—Purpose, Authority,
Issuance

601.101 Purpose.
601.105 OMB approval under the Paperwork

Reduction Act.

Subpart 601.2—Administration

601.201 Maintenance of the FAR.
601.201–1 The two councils.

Subpart 601.3—Agency Acquisition
Regulations

601.301 Policy.
601.302 Limitations.
601.303 Publication and codification.

Subpart 601.4—Deviations from the FAR

601.403 Individual deviations.
601.404 Class deviations.
601.405 Deviations pertaining to treaties

and executive agreements.
601.470 Deviations from the DOSAR.
601.471 Procedures.

Subpart 601.5—Agency and Public
Participation

601.570 Rulemaking.

Subpart 601.6—Career Management,
Contracting Authority, and Responsibilities

601.601 General.
601.602 Contracting officers.
601.602–1 Authority.
601.602–3 Ratification of unauthorized com-

mitments.
601.602–3–70 Procedures.
601.603 Selection, appointment, and termi-

nation of appointment.
601.603–3 Appointment.
601.603–70 Delegations of authority.
601.670 Procurement Career Management

Program.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26159, July 11, 1988, unless
otherwise noted.

601.000 Scope of part.

This part describes the Department
of State Acquisition Regulation
(DOSAR) in terms of establishment, re-
lationship to the Federal Acquisition
Regulation (FAR), arrangement, appli-
cability, and deviation procedures.

[53 FR 26159, July 11, 1988, as amended at 59
FR 66750, Dec. 28, 1994]

Subpart 601.1—Purpose, Authority,
Issuance

601.101 Purpose.
The DOSAR is issued to provide De-

partment guidance in accordance with
the policy cited in FAR 1.301(a)(2). The
portions of this regulation that affects
the relationship between a Department
of State organization and a contractor
or potential contractor are published
in this chapter 6 of title 48 of the Code
of Federal Regulations, in accordance
with FAR 1.301(b).

[59 FR 66750, Dec. 28, 1994]

601.105 OMB approval under the Pa-
perwork Reduction Act.

The Paperwork Reduction Act of 1980
(44 U.S.C. 3501–3520) requires that Fed-
eral agencies obtain approval from the
Office of Management and Budget
(OMB) before collecting information
from ten (10) or more members of the
public. The information and record-
keeping requirements contained in this
regulation have been approved by OMB
under OMB Control Number 1405–0050.

[59 FR 66750, Dec. 28, 1994]

Subpart 601.2—Administration

601.201 Maintenance of the FAR.

601.201–1 The two councils.
The Office of the Procurement Exec-

utive (A/OPE) represents the Depart-
ment of State (DOS) on the Civilian
Agency Acquisition Council. The Pro-
curement Executive shall appoint a
representative for this purpose. A/OPE
is responsible for coordinating with all
interested DOS elements proposed FAR
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revisions and for advocating FAR revi-
sions sought by the Department.

[53 FR 26159, July 11, 1988, as amended at 59
FR 66750, Dec. 28, 1994]

Subpart 601.3—Agency
Acquisition Regulations

601.301 Policy.
(a)(1) The Assistant Secretary of

State for Administration is the agency
head for the purposes of FAR 1.301 (see
Delegation of Authority No. 120 (34 FR
18095, October 30, 1969), as amended by
Delegation of Authority No. 120–4 (59
FR 38022, July 26, 1994)). Under Delega-
tion of Authority No. 120–5 (59 FR 62771,
December 6, 1994), the Assistant Sec-
retary of State for Administration re-
delegated to the Procurement Execu-
tive the authority to prescribe, pro-
mulgate, and amend DOS acquisition
policies, rules, and regulations.

(2) The Department’s procurement di-
rectives system consists of the follow-
ing components:

(i) The DOSAR;
(ii) Procurement Policy Directives

(PPDs), which provide basic policy or
procedural guidance and direction.
PPDs are issued on an interim basis,
and are subsequently incorporated into
the next revision of the DOSAR; and

(iii) Procurement Information Bul-
letins, which provide general informa-
tion on topics of interest to contract-
ing personnel.

(b) The Department of State Acquisi-
tion Regulation (DOSAR) is prescribed
under the authority of 22 U.S.C. 2658
and 40 U.S.C. 486(c).

(c) The DOSAR implements and sup-
plements the FAR.

[59 FR 66751, Dec. 28, 1994]

601.302 Limitations.
(a) The FAR and the DOSAR apply to

all DOS acquisitions of personal prop-
erty and services, including construc-
tion and leases of real and personal
property, both within and outside the
United States, unless expressly ex-
cluded by this subpart, or exempt from
the Federal Property and Administra-
tive Services Act of 1949, as amended
(40 U.S.C. 474(7)), or undertaken pursu-
ant to section 208 of the State Depart-
ment Basic Authorities Act of 1956, as

amended (22 U.S.C. 4308), or the For-
eign Service Buildings Act of 1926, as
amended (22 U.S.C. 292 et seq.).

(b) At posts where Joint Administra-
tive Offices have been formed, the FAR
and the DOSAR apply to all Agency for
International Development (AID) ad-
ministrative and technical support ac-
quisitions, except in those areas which
have been exempted by the cognizant
administrative office.

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]

601.303 Publication and codification.

(a) The DOSAR is issued as Chapter 6
of Title 48, Code of Federal Regula-
tions. The DOSAR is established as
Chapter 6 of the Federal Acquisition
Regulations System. The DOSAR is di-
vided into the same parts, subparts,
sections, subsections, and paragraphs
as is the FAR. However, when the FAR
coverage is adequate by itself there
will be no corresponding DOSAR cov-
erage. Where the DOSAR implements a
specific part, subpart, section, or sub-
section of the FAR, the DOSAR cov-
erage is numbered and titled to cor-
respond to the appropriate FAR num-
ber and title, except that the DOSAR
number will include a 6 or 60 such that
there will always be three numbers to
the left of the decimal. For example,
the DOSAR implementation of FAR
14.1 is shown as 614.1 and the DOSAR
implementation of FAR 1.301 is shown
as 601.301. Materials that supplement
the FAR are assigned the numbers 70
and up. For example, DOSAR requires
additional definitions than those used
in FAR; this supplementary material is
provided in 602.101–70.

(b) The DOSAR and its revisions are
published in the FEDERAL REGISTER

and in the Code of Federal Regulations,
both of which may be purchased from
the Superintendent of Documents, Gov-
ernment Printing Office, Washington,
DC 20402.

(c) The DOSAR shall be referenced in
the same manner as described at FAR
1.104–2(c).

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]
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Subpart 601.4—Deviations from
the FAR

601.403 Individual deviations.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 1.403.

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]

601.404 Class deviations.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 1.404(a).

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]

601.405 Deviations pertaining to trea-
ties and executive agreements.

The Procurement Executive shall de-
termine whether a deviation pertaining
to treaties and executive agreements is
authorized under FAR 1.405 or that a
request for deviation is required under
FAR 1.405(e).

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]

601.470 Deviations from the DOSAR

The authority to approve any devi-
ations from the DOSAR is reserved to
the Procurement Executive.

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]

601.471 Procedures.

(a) The head of the contracting activ-
ity shall submit to the Procurement
Executive a written request for each
deviation from the FAR or the DOSAR,
whether for individual cases, classes of
cases, or deviations pertaining to trea-
ties and executive agreements. Each
request for a deviation shall state—

(1) The nature of the deviation re-
quested, including whether it is an in-
dividual or class deviation;

(2) The FAR or DOSAR regulation
from which the deviation is requested;

(3) The circumstances under which
the deviation would be used;

(4) The effect intended by the devi-
ation; and

(5) The expiration date recommended
for the deviation.

(b) The head of the contracting activ-
ity shall also submit all pertinent doc-
umentation supporting the request.

(c) The contracting officer shall in-
clude in the contract file a copy of each
authorized deviation that pertains to
the acquisition.

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]

Subpart 601.5—Agency and
Public Participation

601.570 Rulemaking.
(a) The DOSAR is promulgated and

may be revised, as necessary, in ac-
cordance with FAR part 1.

(b) The Procurement Executive shall
issue all DOS acquisition regulations.

[59 FR 66751, Dec. 28, 1994]

Subpart 601.6—Career Manage-
ment, Contracting Authority,
and Responsibilities

601.601 General.
The Procurement Executive is the

agency head for the purposes of FAR
1.601.

601.602 Contracting officers.

601.602–1 Authority.
(a) DOS contracts are awarded pursu-

ant to the foreign affairs management
responsibilities conferred on the Sec-
retary of State (22 U.S.C. 2656), and the
various laws, regulations, and Execu-
tive Orders relating thereto.

(b) Except as otherwise provided by
law, DOS regulations, and this DOSAR,
the Procurement Executive has the au-
thority to execute, award, and admin-
ister contracts, purchase orders, other
contractual arrangements, and other
agreements, including FAR-covered
interagency acquisition agreements,
for the expenditure of funds involved in
the acquisition of real and personal
property, services, and for the sale of
personal property. The Procurement
Executive may further delegate this
authority to those DOS employees ap-
pointed or designated to the contract-
ing activities enumerated in 601.603–70.

(c) The contracting officer shall not
award, modify, or terminate a contract
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unless all reviews, clearances, and ap-
provals prescribed in the FAR or the
DOSAR have been obtained, and all ap-
plicable requirements of law, the FAR,
the DOSAR, and other regulations have
been met.

[53 FR 26159, July 11, 1988, as amended at 55
FR 5774, Feb. 16, 1990; 59 FR 66751, Dec. 28,
1994]

601.602–3 Ratification of unauthorized
commitments.

(b) Policy. (1) The Government gen-
erally is not bound by unauthorized
commitments. Unauthorized commit-
ments violate the Federal Property and
Administrative Services Act, other
Federal laws, the FAR, the DOSAR,
and proper acquisition practice. There-
fore, such unauthorized commitments
are serious violations that usually ne-
cessitate disciplinary action agaisnt
the transgressor, e.g., withdrawal of a
contracting officer’s warrant or a Con-
tracting Officer’s Representative dele-
gation or collection action.

(2) The head of the contracting activ-
ity is delegated the authority to serve
as the ratifying official for unauthor-
ized contractual commitments not ex-
ceeding $1,000. The head of the con-
tracting activity may refer such ac-
tions to the Procurement Executive for
ratification if he/she so chooses. All un-
authorized commitments in excess of
$1,000 shall be ratified by the Procure-
ment Executive.

(3) Unauthorized contractual com-
mitments that would involve claims
subject to resolution under the Con-
tracts Dispute Act of 1978 shall be proc-
essed in accordance with FAR Subpart
33.2 and Subpart 633.2.

(c) Limitations. The contracting offi-
cer is not required to obtain concur-
rence of legal counsel when rec-
ommending payment of an unauthor-
ized commitment. However, the con-
tracting officer is encouraged to obtain
legal concurrence if there is a question
of proprietary or a legal issue.

[53 FR 26159, July 11, 1988, as amended at 59
FR 66751, Dec. 28, 1994]

601.602–3–70 Procedures.
(a)(1) The person who made the unau-

thorized commitment shall submit all
records and documents concerning the
unauthorized commitment to the con-

tracting officer assigned the ratifica-
tion action. That person shall provide a
complete written, signed statement of
the facts, including why normal acqui-
sition procedures were not followed,
why and how the vendor was selected, a
list of other sources considered, a de-
scription of work or products, a state-
ment regarding the status of perform-
ance, an estimated or agreed price, cer-
tified funding citations, and a state-
ment as to why he/she should not be
personally liable for the cost, e.g., a
public purpose was served and no per-
sonal benefit was received.

(2) When the person who made the
unauthorized commitment is no longer
available to attest to the cir-
cumstances of the unauthorized com-
mitment, an officer from the respon-
sible office shall accomplish the re-
quirements of this paragraph; the
statement shall identify the individual
responsible for the unauthorized com-
mitment.

(3) In addition, a cognizant manage-
ment official from the office which em-
ployed the individual who made the un-
authorized commitment at the time
the unauthorized commitment was
made shall provide a statement detail-
ing actions that he/she will take to en-
sure that such commitments will not
occur again under the same or similar
circumstances.

(b) The contracting officer assigned
the ratification action shall prepare
and execute a recommendation to the
ratifying official. The contracting offi-
cer shall either recommend that the
ratifying official approve and ratify
the unauthorized commitment; or, dis-
approve the ratification of the unau-
thorized commitment.

(1) The recommendation shall include
the facts and circumstances of the un-
authorized commitment; the informa-
tion prescribed in FAR 1.602–3(c)(1) and
(c)(3) through (c)(6); and a rec-
ommendation to the ratifying official
as to whether the unauthorized com-
mitment should be ratified.

(2) Following the signature of the
contracting officer, the recommenda-
tion shall include a statement that the
ratifying official could have granted
authority to enter into a contractual
commitment at the time it was made
and still has the authority to do so;
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that the ratifying official hereby rati-
fies (or disapproves) the unauthorized
commitment in the amount specified;
and a date and signature block for the
ratifying official.

(c) The information required in para-
graph (b)(1) of this section shall be sup-
ported by factual findings included or
referenced in the recommendation.

(d) The contracting officer shall sub-
mit the complete file to the ratifying
official. For actions exceeding $1,000,
the file shall be submitted through the
head of the contracting activity to the
Procurement Executive.

(e) Upon receipt and review of the
complete file, if the ratifying official
ratifies the unauthorized commitment,
the file shall be returned, through the
head of the contracting activity if the
action exceeds $1,000, to the contract-
ing officer for issuance of the appro-
priate contractual document(s). If the
request for ratification is not justified,
the ratifying official shall return the
request to the head of the contracting
activity (if over $1,000) or to the con-
tracting officer if under $1,000) with a
written explanation for the decision
and a recommendation for disposition
of the action.

(f)(1) When a ratification is approved,
the ratifying official shall prepare a
letter to the contractor involved in the
ratification. The letter shall state the
reason(s) why the ratification was ap-
proved and provide cautionary lan-
guage to the contractor regarding fu-
ture instances of ratification actions.

(2) When a ratification is not ap-
proved, the head of the contracting ac-
tivity shall prepare a letter to the con-
tractor advising that the ratification
was not approved. The letter shall cite
the reasons for the disapproval.

[59 FR 66751, Dec. 28, 1994]

601.603 Selection, appointment, and
termination of appointment.

601.603–3 Appointment.
(a) There is no contracting officer au-

thority conferred upon any DOS em-
ployee by virtue of position. The Pro-
curement Executive appoints all DOS
contracting officers, in conformance
with FAR 1.603–3. The contracting offi-
cer shall retain the original copy of the
Standard Form 1402, Certificate of Ap-

pointment, signed by the Procurement
Executive. Only qualified employees
shall be appointed as contracting offi-
cers. A/OPE is responsible for providing
guidance and oversight in managing
such appointments.

(b) Contracting officers shall be ap-
pointed in accordance with the Pro-
curement Career Management Guide-
book, available from A/OPE.

(c) Non-Federal employees. Only
United States Government direct-hire
employees who are U.S. citizens shall
be appointed as contracting officers.
Personal services contractors, Foreign
Service Nationals, and Third Country
Nationals are not eligible for appoint-
ment as DOS contracting officers.

[59 FR 66752, Dec. 28, 1994]

601.603–70 Delegations of authority.
(a) Delegations. As stated in 601.603–

3(a), there is no contracting officer au-
thority conferred by virtue of position.
Pursuant to 601.602–1(b), the Procure-
ment Executive has designated the fol-
lowing as contracting activities as de-
fined in FAR 2.101. These authorities
are not redelegable. In addition, spe-
cific individuals are designated as
heads of contracting activities (HCAs)
(see FAR 2.101):

(1) Overseas posts. Each overseas post
shall be regarded as a contracting ac-
tivity to enter into and administer
contracts for the expenditure of funds
involved in the acquisition of supplies,
equipment, publications, and services;
to sell personal property; and to lease
real property. The Principal Officer,
the Administrative Officer, or the Su-
pervisory General Services Officer are
designated as HCAs; provided, that he/
she has a contracting officer’s warrant
issued by the Procurement Executive.
The Procurement Executive (or author-
ized A/OPE staff) may delegate to a
contracting officer, on a case-by-case
basis, the authority to award a con-
tract or modification which exceeds
the contracting officer’s warrant level.

(i) No authority is delegated to enter
into cost-reimbursement, fixed-price
incentive, or fixed-price redetermina-
ble contracts.

(ii) When expressly authorized by a
U.S. Government agency which does
not have a contracting officer at the
post, the officers named in paragraph
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(a)(1) introductory text of this section
may enter into contracts for that agen-
cy. Use of this authority is subject to
the statutory authority of that agency
and any special contract terms or
other requirements necessary for com-
pliance with any conditions or limita-
tions applicable to the funds of that
agency. The agency’s authorization
shall cite the statute(s) and state any
special contract terms or other re-
quirements with which the acquisition
so authorized must comply. In view of
the contracting officer’s responsibility
for the legal, technical, and adminis-
trative sufficiency of contracts, ques-
tions regarding the propriety of con-
tracting actions that the post is re-
quired to take pursuant to this author-
ity may be referred to the Department
for resolution with the headquarters of
the agency concerned.

(2) Office of Foreign Buildings. The au-
thority to enter into and administer
contracts pursuant to the Foreign
Service Buildings Act of 1926, as
amended (22 U.S.C. 292 et seq.), is dele-
gated to the Deputy Assistant Sec-
retary of State for Foreign Buildings
and to the Director for Acquisitions as
the HCA.

(3) Office of Acquisition. The authority
to enter into and administer contracts
for the expenditure of funds involved in
the acquisition of supplies and nonper-
sonal services is delegated to the Di-
rector and Deputy Director as the
HCA.

(4) Foreign Service Institute. The au-
thority to enter into and administer
contracts pursuant to Chapter 7, Title
I, of the Foreign Service Act of 1980, as
amended (22 U.S.C. 4021 et seq.), is dele-
gated to the Director of the Foreign
Service Institute, the Executive Direc-
tor, the Deputy Executive Director,
and the Supervisory Contracting Offi-
cer as the HCA.

(5) Office of Foreign Missions. The au-
thority to enter into and administer
contracts pursuant to Title II of the
State Department Basic Authorities
Act of 1956, as amended (22 U.S.C. 4301
et seq.), is delegated to the Director, Of-
fice of Foreign Missions, and the Ad-
ministrative Officer as the HCA.

(6) U.S. Mission to the United Nations.
The authority to enter into and admin-
ister contracts pursuant to the United

Nations Participation Act of 1945, as
amended (22 U.S.C. 287), is delegated to
the Counselor for Administration as
the HCA.

(7) Moscow Embassy Building Control
Office. The authority to enter into and
administer contracts for the planning,
design, and construction of the em-
bassy office building in Moscow is dele-
gated to the Director, Moscow Em-
bassy Building Control Office as the
HCA.

(8) Diplomatic Telecommunication Serv-
ice—Program Office. The authority to
enter into and administer contracts for
the leasing or purchase of tele-
communications services, circuits, sub-
systems, and associated professional
services is delegated to the Chief, Ac-
quisition Branch as the HCA.

(9) Regional Procurement Support Of-
fices. (i) The authority to enter into
and administer contracts for the ex-
penditure of funds involved in the ac-
quisition of supplies, equipment, publi-
cations, services, execute leases for
real property, and to sell personal
property on behalf of overseas posts is
delegated to each Director, Regional
Procurement Support Office (RPSO) as
the HCA at the following locations:

(A) RPSO Bonn in conjunction with
Embassy Bonn;

(B) RPSO Tokyo in conjunction with
Embassy Tokyo;

(C) RPSO Singapore in conjunction
with Embassy Singapore; and,

(D) RPSO Miami in conjunction with
the Miami Regional Center.

(ii) The RPSOs are under the purview
and guidance of A/OPE.

(b) Other delegations. Several DOS of-
fices have been delegated limited pro-
curement authority, although they
have not been designated as HCAs.
Matters requiring HCA resolution are
referred to the Office of Acquisition.
These delegations are provided only to
warranted contracting officers in the
respective offices. They are as follows:

(1) Office of Language Services. The
authority to enter into and administer
simplified acquisition transactions
under FAR Part 13 and orders against
schedule contracts for interpreting,
translating, conference reporting, and
related language support and escort
services.
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(2) Office of Overseas Schools. The au-
thority to enter into and administer
simplified acquisition transactions
under FAR Part 13 and orders against
schedule contracts pursuant to section
29 of the State Department Basic Au-
thorities Act of 1956, as amended.

(3) Library. The authority to enter
into and administer simplified acquisi-
tion transactions under FAR Part 13
and orders against schedule contracts
pursuant to the provisions of the Pub-
lic Printing and Documents Act of 1968,
as amended, and for the acquisition of
newspapers, books, maps, and periodi-
cals.

(4) Office of International Conferences.
The authority to enter into and admin-
ister simplified acquisition trans-
actions under FAR Part 13 and orders
against schedule contracts pursuant to
section 5, Title I, of the Department of
State Basic Authorities Act of 1956, as
amended.

(5) Bureau of Population, Refugees, and
Migration. The authority to enter into
and administer simplified acquisition
transactions under FAR Part 13 and or-
ders against schedule contracts pursu-
ant to the Migration and Refugee As-
sistance Act of 1962, as amended, and
Executive Order 11077, dated January
22, 1963.

(6) Bureau of International Narcotics
and Law Enforcement Affairs. The au-
thority to enter into and administer
simplified acquisition transactions
under FAR Part 13, orders against
schedule contracts and personal serv-
ices contracts pursuant to the Foreign
Assistance Act of 1961, as amended;
and, 48 CFR Chapter 7, Agency for
International Development Acquisition
Regulation, including any amendments
thereto.

[59 FR 66752, Dec. 28, 1994, as amended at 60
FR 39662, Aug. 3, 1995]

601.670 Procurement Career Manage-
ment Program.

(a) Policy. The Department’s Procure-
ment Career Management Program is
designed to improve the quality of con-
tracting in the Department through
the development and maintenance of
professional contracting skills in ac-
cordance with the Federal Acquisition
Institute’s Contract Specialist Work-
book and related guidance.

(b) Procedures. Details of the Depart-
ment’s Procurement Career Manage-
ment Program are described in the De-
partment of State Procurement Career
Management Guidebook. A/OPE shall
provide guidance and oversight.

[59 FR 66753, Dec. 28, 1994]

PART 602—DEFINITIONS OF WORDS
AND TERMS

Subpart 602.1—Definitions

Sec.
602.101 Definitions.
602.101–70 DOSAR definitions.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26162, July 11, 1988, unless
otherwise noted.

Subpart 602.1—Definitions

602.101 Definitions.

602.101–70 DOSAR definitions.
For the purposes of the DOSAR, un-

less otherwise indicated, the following
terms have the meanings set forth in
this subpart.

Consolidated Receiving Point or CRP;
means the contractor under contract
to a Despatch Agency to receive and
prepare items for shipment to a post.
The CRP receives, records, consoli-
dates, and packs items for shipment
overseas under the direction of the
Despatch Agency.

Department or DOS means the Depart-
ment of State, including all of its ac-
tivities wherever located.

Despatch Agency means the office re-
sponsible for the transportation of
goods between the U.S. and posts with-
in its specific geographic area as as-
signed by the Transportation Division,
Office of Supply and Transportation.
There are four Despatch Agencies, one
each in New York City; Baltimore,
Maryland; Miami, Florida; and, Se-
attle, Washington.

Government means the Government of
the United States of America unless
specifically stated otherwise.

Local procurement means acquisition
by a post in the country in which the
post is located.

Overseas post means a ‘‘post’’ located
outside the United States of America.
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Post means a diplomatic or consular
mission of the United States of Amer-
ica, administered or managed by the
DOS.

[53 FR 26163, July 11, 1988, as amended at 59
FR 66753, Dec. 28, 1994; 60 FR 39662, Aug. 3,
1995]

PART 603—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Subpart 603.1—Safeguards

Sec.
603.104 Procurement integrity.
603.104–5 Disclosure, protection, and mark-

ing of proprietary and source selection
information.

603.104–9 –70 Certification requirements.
603.104–11 Processing violations or possible

violations.

Subpart 603.2—Contractor Gratuities to
Government Personnel

603.203 Reporting suspected violations of
the Gratuities clause.

603.204 Treatment of violations.

Subpart 603.3—Reports of Suspected
Antitrust Violations

603.303 Reporting suspected antitrust viola-
tions.

Subpart 603.4—Contingent Fees

603.408 Evaluation of the SF 119.
603.408–1 Responsibilities.

Subpart 603.6—Contracts with Government
Employees or Organizations Owned or
Controlled by Them

603.601 Policy.
603.602 Exceptions.
603.670 Solicitation provision and contract

clause.

Subpart 603.7—Voiding and Rescinding
Contracts

603.704 Policy.
603.705 Procedures.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26163, July 11, 1988, unless
otherwise noted.

Subpart 603.1—Safeguards

SOURCE: 59 FR 66753, Dec. 28, 1994, unless
otherwise noted.

603.104 Procurement integrity.

603.104–5 Disclosure, protection, and
marking of proprietary and source
selection information.

(d)(1) The head of the contracting ac-
tivity is the agency head’s designee for
the purposes of FAR 3.104–5(d)(1).

(2) The following classes of persons
may be authorized access to propri-
etary or source selection information
by the contracting officer or head of
the contracting activity when such ac-
cess is necessary to the conduct of a
procurement:

(i) Clerical personnel directly in-
volved in the procurement;

(ii) Supervisors in the contracting of-
ficer’s chain of command;

(iii) Contracting personnel involved
in reviewing or approving the solicita-
tion, contract, or contract modifica-
tion; and

(iv) Personnel in the following of-
fices: Office of Small and Disadvan-
taged Business Utilization (A/SDBU),
Office of the Legal Adviser (L/BA), Of-
fice of Legislative Affairs, Office of the
Inspector General, the Small Business
Administration, and the Office of Fed-
eral Contract Compliance Programs
(Department of Labor).

603.104–9–70 Certification require-
ments.

(b) Competing contractors are re-
quired to complete the ‘‘Certificate of
Procurement Integrity’’ and submit it
with their bids under IFBs. For RFPs,
the apparent successful offeror only
need submit the certification. For
RFPs, the contracting officer shall
contact the apparent successful offeror
before award and request that the cer-
tificate be submitted within five (5)
working days if the certificate was not
submitted with the initial proposal. A
bid submitted under an IFB that lacks
a signed certificate is nonresponsive,
and an apparent successful offeror
under an RFP who does not submit the
required certificate is ineligible for
award.

603.104–11 Processing violations or
possible violations.

(a) The contract specialist shall re-
port any violation or possible violation
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of the procurement integrity require-
ments immediately to the contracting
officer and the Office of the Inspector
General. The contracting officer shall
follow the procedures in FAR 3.104–11
regarding such violations.

Subpart 603.2—Contractor Gratu-
ities to Government Personnel

603.203 Reporting suspected violations
of the Gratuities clause.

DOS personnel shall report imme-
diately and in writing any apparent or
suspected violation of the clause at
FAR 52.203–3, Gratuities, in connection
with any DOS operation. The report
shall be made to the contracting offi-
cer and the Assistant Inspector Gen-
eral for Investigations. The report
shall identify the individuals involved,
outline the events, acts, or conditions
which indicate the apparent violation
occurred, and include all pertinent doc-
uments. The Assistant Inspector Gen-
eral for Investigations shall review the
report for completeness and accuracy
and shall make a preliminary decision
whether to proceed with a full inves-
tigation. The Assistant Inspector Gen-
eral for Investigations shall provide
the written decision to the individual
who made the report and the contract-
ing officer. If the decision is to proceed
with an investigation, copies of the de-
cision shall also be provided to the
head of the contracting activity, the
Procurement Executive, and the Office
of the Legal Adviser.

[53 FR 26163, July 11, 1988, as amended at 59
FR 66754, Dec. 28, 1994]

603.204 Treatment of violations.
(a) The Procurement Executive is the

agency head’s designee for the purposes
of FAR 3.204.

(b) Procedures. Upon a decision to
proceed with an investigation of an al-
leged violation of the Gratuities
clause, the Assistant Inspector General
for Investigations shall provide to the
contractor a written notice by certified
mail, return receipt requested. The no-
tice shall present the findings of the
decision and shall establish a schedule,
including location, for an investigative
hearing for the purposes prescribed in
FAR 3.204(b). As determined necessary

by the Assistant Inspector General for
Investigations, follow-up hearings may
be scheduled. Upon completion of the
investigation, the Assistant Inspector
General for Investigations shall pro-
vide to the Procurement Executive a
report and recommendation, together
with all pertinent documentation.

(c) In addition to the requirements of
FAR 3.204(c), when the Procurement
Executive determines that a violation
has occurred, the Procurement Execu-
tive shall so notify the Assistant In-
spector General for Investigations. The
Assistant Inspector General for Inves-
tigations shall then notify the individ-
ual who made the report, the Office of
the Legal Adviser, and, if appropriate,
the Department of Justice.

Subpart 603.3—Reports of
Suspected Antitrust Violations

603.303 Reporting suspected antitrust
violations.

(a) DOS employees are obligated to
report immediately and in writing any
apparent or suspected antitrust viola-
tion, as described in FAR 3.303.

(b) The report shall outline the
events, acts, or conditions which indi-
cate the apparent violation and shall
include all pertinent documents.

(c) The report shall be made to or by
the contracting officer, who shall re-
view it for completeness and accuracy
and forward it through the head of the
contracting activity, to the Office of
the Legal Adviser, with a copy to the
Procurement Executive. The Office of
the Legal Adviser shall provide to the
U.S. Attorney General a report on each
suspected violation, with singles copies
to the head of the contracting activity
and the Procurement Executive.

[53 FR 26163, July 11, 1988, as amended at 59
FR 66754, Dec. 28, 1994]

Subpart 603.4—Contingent Fees

603.408 Evaluation of the SF 119.

603.408–1 Responsibilities.

In carrying out responsibilities pre-
scribed in FAR 3.408–1, the contracting
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officer shall obtain advice from the Of-
fice of the Legal Adviser as to the le-
gality and general propriety of the re-
lationship disclosed thereon. Also, the
contracting officer may request the Of-
fice of the Inspector General to develop
further information if the facts avail-
able are deemed insufficient for a prop-
er decision. After reviewing and evalu-
ating all the information obtained, the
contracting officer shall render a writ-
ten decision that shall be included in
the contract file, and shall provide a
copy of the decision to the Procure-
ment Executive.

Subpart 603.6—Contracts with
Government Employees or
Organizations Owned or Con-
trolled by Them

603.601 Policy.

(a) It is Department policy not to
award contracts to Federal employees,
or businesses substantially owned or
controlled by Federal employees.

[59 FR 66754, Dec. 28, 1994]

603.602 Exceptions.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 3.602.

603.670 Solicitation provision and con-
tract clause.

The contracting officer shall insert
the clause at 652.203–70, Prohibition
Against the Use of Federal Employees,
in all solicitations and contracts, and
the provision at 652.203–71, Certifi-
cation Regarding Federal Employment,
in all solicitations.

[59 FR 66754, Dec. 28, 1994]

Subpart 603.7—Voiding and
Rescinding Contracts

603.704 Policy.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 3.704.

[59 FR 66754, Dec. 28, 1994]

603.705 Procedures.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 3.705.

[59 FR 66754, Dec. 28, 1994]

PART 604—ADMINISTRATIVE
MATTERS

Subpart 604.2—Contract Distribution

Sec.
604.202 Agency distribution requirements.

Subpart 604.4—Safeguarding Classified
Information Within Industry

604.404 Contract clause.
604.404–70 DOSAR contract clauses.

Subpart 604.70—Contract Review

604.7001 Policy.
604.7002 Procedures.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26163, July 11, 1988, unless
otherwise noted.

Subpart 604.2—Contract
Distribution

604.202 Agency distribution require-
ments.

As necessary, the contracting officer
shall distribute reproduced copies of
the signed contract or modification to
those officers/offices involved in con-
tract administrative support functions,
e.g., the Contracting Officer’s Rep-
resentative; the requirements office;
the Despatch Agent or other receiving
activity, particularly if it is the initial
point of contact for receipt of goods or
services; and each post or office where
the contract will be performed. Where
required by the laws of a foreign coun-
try, the original copy of the contract
or modification shall be retained at the
overseas post. Copies of contracts and
modifications awarded as small busi-
ness or 8(a) set-asides shall be sent to
A/SDBU.

[53 FR 26163, July 11, 1988, as amended at 59
FR 66754, Dec. 28, 1994]
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Subpart 604.4—Safeguarding
Classified Information Within
Industry

604.404 Contract clause.

604.404–70 DOSAR contract clauses.
(a) The contracting officer shall in-

sert the clause at 652.204–70, Security
Requirements, in solicitations and con-
tracts performed outside the United
States to the extent the contract in-
volves access to classified information
(‘‘Confidential,’’ ‘‘Secret,’’ or ‘‘Top Se-
cret’’) or access to administratively
controlled information (‘‘Limited Offi-
cial Use’’). Contractors or contract em-
ployees that are not U.S. citizens shall
not have access to classified or admin-
istratively controlled information.

(b) The contracting officer shall in-
sert the clause at 652.204–71, Security
Requirements—Personnel, in solicita-
tions and contracts performed outside
the United States.

Subpart 604.70—Contract Review
604.7001 Policy.

The contracting officer shall review
each proposed contractual document
and its supporting file for completeness
and accuracy. Each contract file shall
contain all pertinent information ap-
plicable to the proposed action. Each
contract file should be in sufficient de-
tail to permit reconstruction of all sig-
nificant events by any subsequent re-
viewer without referral to the individ-
ual responsible for the contractual ac-
tion.

[53 FR 26163, July 11, 1988; 53 FR 36461, Sept.
20, 1988]

604.7002 Procedures.
(a) Prior to issuance of a solicitation

or a solicitation amendment which
constitutes a substantive change,
award of a contract, or execution of a
contract modification, any of which is
estimated to exceed the thresholds in-
dicated below, the contracting officer
shall forward the proposed contractual
action to A/OPE for review. For con-
tract modifications, the contracting of-
ficer shall submit such actions in ac-
cordance with 643.102–70(b). Modifica-
tions exercising contract options,

where the options were part of the
original solicitation/contract which
was reviewed and approved by A/OPE,
are exempt from this review require-
ment:

(1) For domestic contracting activi-
ties, all actions over $5,000,000. There is
no review threshold when the contract-
ing activity’s quality assurance plan
has been approved by A/OPE;

(2) For overseas posts with contract-
ing officers who have been issued
standard name warrants, all actions
over $250,000, with the exception of
those actions for local guard services,
which require review at $100,000 and
above; and

(3) For overseas posts with contract-
ing officers who have been issued provi-
sional name warrants, all actions over
$100,000.

(4) When calculating the threshold
for application of paragraphs (a)(1)
through (3) of this section, include the
value of the base year plus all option
years.

(b) A/OPE shall document the scope
and extent of the review and shall sub-
mit written recommendations to the
contracting officer on each proposed
contract action reviewed. In the event
the contracting officer and the re-
viewer cannot reach agreement on the
recommendation(s), the contracting of-
ficer shall prepare an appeal file to be
transmitted to the Procurement Exec-
utive. The appeal shall be approved by
an individual one management level
above the contracting officer prior to
its transmission to the Procurement
Executive. A resolution shall be
worked out between the contracting
activity and the Procurement Execu-
tive. For purposes of this section, the
officer who may transmit the appeal
file to the Procurement Executive
shall not be the same individual who
will sign the contractual document.
For overseas posts, where the contract-
ing officer is the head of the contract-
ing activity, the approval authority
shall be the Principal Officer.

(c) For postaward reviews, A/OPE
shall document the scope and extent of
the review and shall submit the results
of its findings to the contracting offi-
cer for appropriate action.
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(d) The Procurement Executive may
delegate or waive the review require-
ments. In such instances, the Procure-
ment Executive shall provide to each

head of the contracting activity, as ap-
propriate, a written delegation or waiv-
er of these requirements.

[53 FR 26163, July 11, 1988, as amended at 59
FR 66754, Dec. 28, 1994]
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SUBCHAPTER B—COMPETITION AND ACQUISITION
PLANNING

PART 605—PUBLICIZING
CONTRACT ACTIONS

Subpart 605.2—Synopsis of Proposed
Contract Actions

Sec.
605.202 Exceptions.
605.202–70 Foreign acquisitions.
605.207 Preparation and transmittal of syn-

opses.
605.207–70 Acquisitions available from only

one responsible source.

Subpart 605.3—Synopses of Contract
Awards

605.303 Announcement of contract awards.

Subpart 605.4—Release of Information

605.403 Requests from members of Congress.
605.404 Release of long-range acquisition es-

timates.
605.404–1 Release procedures.

Subpart 605.5—Paid Advertisements

605.502 Authority.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26164, July 11, 1988, unless
otherwise noted.

Subpart 605.2—Synopsis of
Proposed Contract Actions

605.202 Exceptions.

605.202–70 Foreign acquisitions.
(a) Policy. In accordance with a De-

termination and Findings issued by the
Assistant Secretary of State for Ad-
ministration, the requirement for ad-
vance CBD notices for the Depart-
ment’s foreign acquisitions awarded by
overseas contracting activities is
waived. CBD notices may be published
for any acquisition where the contract-
ing officer decides that publication
would be in the Department’s best in-
terests. This waiver shall remain in ef-
fect until June 15, 1998.

(b) Procedures. Contracting officers at
overseas contracting activities are not
required to prepare an individual deter-
mination and findings to document

their decision to waive the CBD notice
requirements.

(c) Competition requirements. Nothing
in this section waives the requirement
to obtain competition as required by
FAR part 6 and DOSAR (48 CFR) part
606. Competition, including the use of
written solicitation, shall be obtained
in all cases to the extent feasible. If
there are known U.S. firms or firms
with U.S. affiliations in local residence
capable of supplying the required sup-
plies or services, the contracting activ-
ity shall ensure that those firms are in-
cluded in the source list for the acqui-
sition.

(d) Policy exclusion. CBD waiver au-
thority does not apply to local guard
service contracts that exceed $250,000.
Local guard service contracts that ex-
ceed $250,000 shall be synopsized in the
CBD. Option year prices shall be in-
cluded when computing the applicabil-
ity of this threshold.

[60 FR 39662, Aug. 3, 1995]

605.207 Preparation and transmittal of
synopses.

(a)(1) Contracting officers at overseas
posts shall submit synopses of proposed
contract actions to A/OPE for elec-
tronic transmittal to the CBD.

[59 FR 66755, Dec. 28, 1994]

605.207–70 Acquisitions available from
only one responsible source.

In addition to the information re-
quired at FAR 5.207, each synopsis of a
proposed acquisition from only one re-
sponsible source shall include descrip-
tions of the specific qualifications or
capabilities required to perform the
work and the information a potential
source must submit.

Subpart 605.3—Synopses of
Contract Awards

605.303 Announcement of contract
awards.

(a) Contracting officers shall make
information available on awards over
$10 million to the Office of Legislative
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Affairs in sufficient time for an an-
nouncement by 5:00 p.m. Washington,
DC time on the day of the award. This
requirement applies only to awards
made by domestic contracting activi-
ties where performance will take place
within the United States or its posses-
sions.

[59 FR 66755, Dec. 28, 1994]

Subpart 605.4—Release of
Information

605.403 Requests from members of
Congress.

(a) The Procurement Executive is the
agency head for the purposes of FAR
5.403(a).

[59 FR 66755, Dec. 28, 1994]

605.404 Release of long-range acquisi-
tion estimates.

605.404–1 Release procedures.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 5.404–1(a) and the agency head
for the purposes of FAR 5.404–1(b).

[55 FR 5774, Feb. 16, 1990]

Subpart 605.5—Paid
Advertisements

605.502 Authority.
(a) For paid advertisements in news-

papers within the United States, the
head of the contracting activity is the
agency head’s designee for the purposes
of FAR 5.502(a). For acquisitions by
overseas posts necessitating paid ad-
vertisements in newspapers outside the
United States, the head of the con-
tracting activity is the agency’s head’s
designee for the purposes of FAR
5.502(a). When the head of the contract-
ing activity is the contracting officer
for the acquisition, no further approv-
als are necessary.

[59 FR 66755, Dec. 28, 1994]

PART 606—COMPETITION
REQUIREMENTS

Subpart 606.1—Full and Open Competition

Sec.
606.101 Policy.

606.101–70 Foreign acquisitions not synop-
sized.

Subpart 606.2—Full and Open Competition
After Exclusion of Sources

606.202 Establishing or maintaining alter-
nate sources.

Subpart 606.3—Other Than Full and Open
Competition

606.302 Circumstances permitting other
than full and open competition.

606.302–1 Only one responsible source and no
other supplies or services will satisfy
agency requirements.

606.302–4 International agreement.
606.302–6 National security.
606.302–7 Public interest.
606.303–1 Requirements.
606.304 Approval of the justification.
606.304–70 Acquisitions by overseas posts.
606.370 Department of State standardization

program.

Subpart 606.5—Competition Advocates

606.501 Requirement.
606.501–70 Overseas posts.
606.570 Solicitation provisions.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26165, July 11, 1988, unless
otherwise noted.

Subpart 606.1—Full and Open
Competition

606.101 Policy.

606.101–70 Foreign acquisitions not
synopsized.

As provided in 605.202–70, overseas
posts may exempt certain acquisitions
from the requirement to synopsize in
the Commerce Business Daily. A Com-
merce Business Daily synopsis is not
required for domestic leases, pursuant
to 48 CFR 505.202 and 570.202(a).

[53 FR 26165, July 11, 1988; 53 FR 36461, Sept.
20, 1988, as amended at 59 FR 66755, Dec. 28,
1994]

Subpart 606.2—Full and Open
Competition After Exclusion of
Sources

606.202 Establishing or maintaining
alternate sources.

The Procurement Executive is the
agency head for the purposes of FAR
6.202.
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Subpart 606.3—Other Than Full
and Open Competition

606.302 Circumstances permitting
other than full and open competi-
tion.

606.302–1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

(b)(4) The Procurement Executive is
the agency head for the purposes of
FAR 6.302–1(b)(4).

[59 FR 66755, Dec. 28, 1994]

606.302–4 International agreement.

(b)(2) In accordance with FAR 6.302–4,
guard services shall be acquired from
the host government only when it is
the sole available source.

[59 FR 66755, Dec. 28, 1994]

606.302–6 National security.

(b) This subsection applies to all ac-
quisitions involving national security
information, regardless of dollar
amount. In no case shall information
be classified in order to restrict com-
petition. Information may be classified
only when its authorized disclosure
could be expected to cause damage to
national security.

(c) (1) The Chief, Controls Division,
Office of Intelligence Liaison, Direc-
torate for Coordination, Bureau of In-
telligence and Research, is responsible
for reviewing and certifying on any
proposed acquisitions derived from or
funded or administered by intelligence
community agencies that involve sen-
sitive compartmented information and
ensuring that the provisions of E.O.
12356 and FAR 6.302–6 have been met.
The Chief, Information Security Pro-
grams Division, Office of Information
Security Technology, Bureau of Diplo-
matic Security, is responsible for re-
viewing and certifying on all other pro-
posed acquisitions funded by the De-
partment of State that involve na-
tional security information and ensur-
ing that the provisions of E.O. 12356
and FAR 6.302–6 have been met. When
disclosure of the Department’s needs
through full and open competition
would compromise national security,
the Justification for Other than Full

and Open Competition shall include the
following specific information:

(i) How national security would be
compromised if the Department of
State’s (or other agencies’) needs were
disclosed in the Commerce Business
Daily;

(ii) Why the CBD synopsis cannot be
worded in such a manner that national
security would not be compromised;

(iii) Necessity for access to classified
information to prepare technical and/or
cost proposal and level of security
clearance required;

(iv) Necessity for access to classified
information to perform the proposed
contract and level of security clear-
ance required;

(v) Number and value of contracts
that the justification covers; and

(vi) A statement as follows: ‘‘I hereby
certify that the national security con-
cerns of the referenced acquisition(s)
meet the criteria set forth in Executive
Order 12356 and FAR 6.302–6’’.

(2) Any acquisition involving na-
tional security information shall be
publicized in the Commerce Business
Daily unless disclosure of the agency’s
needs would compromise national secu-
rity.

(3) The contracting officer is respon-
sible for soliciting offers from as many
potential sources as is practicable
under the circumstances. However,
given the sensitivity required for ac-
quisitions involving national security
information, it is expected that re-
quirements offices will work closely
with the contracting officer in maxi-
mizing competition.

[59 FR 66755, Dec. 28, 1994]

606.302–7 Public interest.

The authority to approve the deter-
mination prescribed in FAR 6.302–7(c)
is reserved to the Secretary of State.

606.303–1 Requirements.

Justifications for contract actions
prescribed in FAR 6.303–1(d) shall be
forwarded by the contracting officer to
A/OPE for transmittal to the Office of
the United States Trade Representa-
tive.

[53 FR 26165, July 11, 1988, as amended at 59
FR 66755, Dec. 28, 1994]
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606.304 Approval of the justification.
(a) (2) The approval authority for a

proposed contract over $100,000 but not
exceeding $1,000,000 for domestic con-
tracting activities that do not have a
competition advocate is the Depart-
ment Competition Advocate.

(d) The estimated dollar value of all
options shall be included in determin-
ing the approval level of a justifica-
tion.

[59 FR 66755, Dec. 28, 1994]

606.304–70 Acquisitions by overseas
posts.

The Departmental Competition Ad-
vocate is the approval authority for
the purposes of FAR 6.304(a)(3). This
authority is not redelegable. Any such
justification must be transmitted
through the Principal Officer at the
overseas post.

[59 FR 66756, Dec. 28, 1994]

606.370 Department of State standard-
ization program.

(a) It is the Department’s policy to
promote full and open competition in
all procurement actions. The authority
at 41 U.S.C. 253(c)(1) shall be used with
respect to standardization when only
specified makes and models of equip-
ment will satisfy the Department’s
needs and only one source is available.
This policy applies to all acquisitions
involving standardization, regardless of
dollar amount.

(b) Contracts awarded under the au-
thority at 41 U.S.C. 253(c)(1) shall be
supported by the written justification
described in FAR 6.303. The contracting
officer, requirements office, procuring
activity competition advocate, and the
Procurement Executive shall approve
all Justifications for Other than Full
and Open Competition that cite stand-
ardization of technical equipment as
justification to restrict competition.
The Administrative Officer at each
post is the procuring activity competi-
tion advocate for that post and the re-
quirements office at post is the em-
bassy functional office responsible for
identifying the need to contract.

(c) Procurement of specified makes
and models of technical equipment and
systems, for which there is only one
source of supply, is considered other

than full and open competition. Such
procurements shall be supported by an
approved Justification for Other than
Full and Open Competition. The jus-
tification shall include the content re-
quirements of FAR 6.303–2. The jus-
tification shall also address potential
cost savings in areas such as inventory,
operations, training, maintenance, re-
pairs, and administrative and manage-
ment support. Areas of consideration
for potential cost savings shall be sup-
ported by detailed estimates as attach-
ments to the justification. Justifica-
tions shall specify an effective period,
which shall bear a reasonable relation-
ship to the life of the technical equip-
ment. The effective period shall not ex-
ceed six years with a review at the end
of the first three years. Periodic re-
views shall be made during the stand-
ardization period to determine whether
the standardization should be contin-
ued, revised or canceled.

[59 FR 66756, Dec. 28, 1994]

Subpart 606.5—Competition
Advocates

606.501 Requirement.

(a) The Procurement Executive is the
head of the agency for the purposes of
FAR 6.501 and designates the Depart-
ment Competition Advocate.

(b) Contracting activity competition
advocates have been designated for A/
FBO and A/OPR/ACQ. The Department
Competition Advocate is the activity
competition advocate for all other do-
mestic contracting activities.

[59 FR 66756, Dec. 28, 1994]

606.501–70 Overseas posts.

The Administrative Officer at each
overseas post is the competition advo-
cate for that post.

606.570 Solicitation provisions.

The contracting officer shall insert
the provision at 652.206–70, Competition
Advocacy/Ombudsman, in all solicita-
tions over the threshold for using sim-
plified acquisition procedures.

[60 FR 39662, Aug. 3, 1995]
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PART 607—ACQUISITION
PLANNING

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c);
48 CFR subpart 1.3.

Subpart 607.1—Acquisition Plans

607.103 Agency-head responsibilities.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 7.103.

[55 FR 5774, Feb. 16, 1990]

PART 608—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26165, July 11, 1988, unless
otherwise noted.

Subpart 608.3—Acquisition of
Utility Services

608.302 Applicability.

The Procurement Executive is the
agency head for the purposes of FAR
8.302(d)(2)(i).

[55 FR 5774, Feb. 16, 1990]

PART 609—CONTRACTOR
QUALIFICATIONS

Subpart 609.2—Qualifications
Requirements

Sec.
609.202 Policy.

Subpart 609.4—Debarment, Suspension,
and Ineligibility

609.403 Definitions.
609.403–70 DOSAR definitions.
609.404 Parties excluded from procurement

programs.
609.405 Effect of listing.
609.405–1 Continuation of current contracts.
609.405–2 Restrictions on subcontracting.
609.405–70 Termination action decision.
609.406 Debarment.
609.406–1 General.
609.406–3 Procedures.
609.407 Suspension.
609.407–1 General.
609.407–3 Procedures.

Subpart 609.5—Organizational Conflicts of
Interest

609.503 Waiver.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26165, July 11, 1988, unless
otherwise noted.

Subpart 609.2—Qualifications
Requirements

609.202 Policy.
The authority prescribed in FAR

9.202(a)(1) is delegated, without power
of redelegation, to the head of the con-
tracting activity.

[53 FR 26165, July 11, 1988, as amended at 59
FR 66756, Dec. 28, 1994]

Subpart 609.4—Debarment,
Suspension, and Ineligibility

609.403 Definitions.
Debarring official means the Procure-

ment Executive.
Suspending official means the Pro-

curement Executive.

609.403–70 DOSAR definitions.
Fact-finding official means the chair-

person of a three member fact-finding
panel. The panel comprises one rep-
resentative each from the Office of the
Legal Adviser, the contracting activ-
ity, and the requirements office. The
representative from the Office of the
Legal Adviser is the panel chairperson.

Notice means a written communica-
tion sent by certified mail (return re-
ceipt requested) to the last known ad-
dress of the party, its identified coun-
sel, or its agent. In the case of a busi-
ness, such notice may be sent to any
partner, principal officer, director,
owner or co-owner, or joint venturer. If
no return receipt is received within 10
calendar days of mailing, receipt shall
then be presumed. This definition ap-
plies to the notice requirements in
FAR 9.406–3 and FAR 9.407–3.

609.404 Parties excluded from pro-
curement programs.

A/OPE shall accomplish the agency
responsibilities prescribed in FAR
9.404(c)(1) through (c)(3). The authority
to establish procedures prescribed in
FAR 9.404(c)(5) is delegated, without
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power of redelegation, to the head of
the contracting activity.

[53 FR 26165, July 11, 1988; 53 FR 36461, Sept.
20, 1988, as amended at 55 FR 5774, Feb. 16,
1990; 59 FR 66756, Dec. 28, 1994]

609.405 Effect of listing.

(a) The Procurement Executive is the
agency head’s designee for the purposes
of FAR 9.405(a).

(d) In accordance with a FAR class
deviation granted by the Procurement
Executive, the following actions apply
to actions awarded by DOS contracting
activities:

(1) (i) Contracting officers at over-
seas contracting activities may rely on
the debarment certification submitted
by bidders/offerors (FAR 52.209–5) as
proof of eligibility for award when ac-
cess to the current ‘‘Lists of Parties
Excluded from Procurement Pro-
grams’’ is not reasonably available.
For contracts which require A/OPE re-
view and approval, the contracting offi-
cer should request that A/OPE perform
the required review if the list is not
available.

(4) (i) For procurement actions (both
domestic and overseas) that do not ex-
ceed the threshold for using simplified
acquisition procedures, contracting of-
ficers need not consult the ‘‘List of
Parties Excluded from Procurement
Programs’’ prior to award. The list
should be consulted whenever the con-
tracting officer has reason to believe
that a proposed contractor may appear
on the list.

(ii) Contracting officers at domestic
contracting activities shall review the
‘‘List of Parties Excluded from Pro-
curement Programs’’, either in hard
copy or electronic form, prior to award.

[59 FR 66756, Dec. 28, 1994, as amended at 60
FR 39662, Aug. 3, 1995]

609.405–1 Continuation of current con-
tracts.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 9.405–1. The decision whether to
terminate a current contract shall be
made in consideration of the cir-
cumstances listed in 609.405–70.

609.405–2 Restrictions on subcontract-
ing.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 9.405–2.

609.405–70 Termination action deci-
sion.

(a) Prior to making a decision to ter-
minate, based on the consideration
listed below, the contracting officer
shall have the proposed action re-
viewed and approved by:

(1) The Office of the Legal Adviser;
(2) An individual one level above the

contracting officer; and
(3) For overseas posts, A/OPE.
(b) Termination for default. Termi-

nation for default under a contract’s
default clause is appropriate when the
circumstances giving rise to the debar-
ment or suspension also constitute a
default in the contractor’s performance
of that contract. Debarment or suspen-
sion of the contractor for reasons unre-
lated to the performance of that con-
tract may not support a termination
for default.

(c) Termination for convenience or can-
cellation. Termination for convenience
or cancellation under appropriate con-
tract clauses should be considered
when the contractor presents a signifi-
cant risk to the Government in com-
pleting a current contract and when
such termination for convenience or
cancellation is determined to be in the
Government’s best interests. In mak-
ing this determination, the contracting
officer should consider such factors as
the—

(1) Seriousness of the cause for debar-
ment or suspension;

(2) Extent of contract performance;
(3) Potential costs to the Govern-

ment;
(4) Urgency of the requirement and

the impact of the delay; and/or
(5) Availability of other safeguards to

protect the Government’s interests.

[53 FR 26165, July 11, 1988, as amended at 59
FR 66756, Dec. 28, 1994]

609.406 Debarment.

609.406–1 General.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 9.406–1(c).
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609.406–3 Procedures.
(a) Investigation and referral. (1) DOS

employees aware of any cause that
may serve as the basis for debarment
shall immediately refer those cases
through the contracting officer to the
debarring official. The debarring offi-
cial shall immediately refer to the Of-
fice of the Inspector General all re-
ported cases that involve possible
criminal or fraudulent activities for in-
vestigation by that office.

(2) Referrals for consideration of de-
barment shall include—

(i) The cause for debarment (see FAR
9.406–2);

(ii) A statement of facts;
(iii) Copies of supporting documen-

tary evidence and a list of all necessary
or probable witnesses, including ad-
dresses and telephone numbers, to-
gether with a statement concerning
their availability to appear at a fact-
finding proceeding and the subject
matter of their testimony;

(iv) A list of all contractors involved,
either as principals or as affiliates, in-
cluding current or last known home
and business addresses and ZIP codes;

(v) A statement of the acquisition
history with such contractors;

(vi) A statement concerning any
known pertinent active or potential
criminal investigation, criminal or
civil court proceedings, or administra-
tive claim before Boards of Contract
Appeals; and

(vii) A statement from each DOS or-
ganizational element affected by the
debarment action as to the impact of a
debarment on DOS programs.

(b) Decisionmaking process. (1) If the
contractor does not respond to a debar-
ment notice within 30 calendar days
after receipt of the notice, the debar-
ring official may put the debarment
into effect.

(2) In response to the debarment no-
tice, if the contractor or its representa-
tive notifies the debarring official
within 30 days after receipt of the no-
tice that it wants to present informa-
tion and arguments in person to the de-
barring official, that official shall
chair such a meeting within 20 cal-
endar days of receipt of the request,
unless the contractor requests a longer
period of time. The oral presentation
shall be conducted informally and a

transcript need not be made. However,
the contractor may supplement its oral
presentation with written information
and arguments for inclusion in the ad-
ministrative record.

(3) Pursuant to FAR 9.406–3(b)(2), the
contractor may request and shall be
entitled to a hearing before the fact-
finding panel. The fact-finding panel
shall conduct the hearing within 20 cal-
endar days of receipt of the request,
unless the contractor requests a longer
period of time.

(4) The debarring official shall con-
vene the fact-finding panel for this pur-
pose and shall provide the panel with a
copy of all documentary evidence on
the matter. Upon receipt of such mate-
rial, the fact-finding official shall no-
tify the contractor and schedule a
hearing date.

(5) In addition to the purposes pro-
vided in FAR 9.406–3(b)(2), the hearing
is intended to provide the debarring of-
ficial with findings of fact based on a
preponderance of evidence submitted
to the fact-finding panel and to provide
the debarring official with a deter-
mination as to whether a cause for de-
barment exists, based on the facts as
found.

(6) The fact-finding panel shall con-
duct its hearing in accordance with
rules promulgated by the fact-finding
official. The rules shall be as informal
as is practicable, consistent with FAR
9.406–3(b) The fact-finding official is re-
sponsible for making the transcribed
record of the hearing, unless the con-
tractor and the fact-finding panel agree
to waive the requirement for a tran-
script.

(7) The fact-finding official shall de-
liver written findings and the tran-
scribed record, if made, to the debar-
ring official within 10 calendar days
after the hearing. The findings shall re-
solve any facts in dispute based on a
preponderance of the evidence pre-
sented and recommend whether a cause
for debarment exists.

(c) Notice of proposal to debar. (1) Upon
receipt of a complete referral and after
consulting with the Office of the Legal
Adviser, the debarring official shall de-
cide whether to initiate debarment ac-
tion.

(2) When a determination is made to
initiate action, the debarring official
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shall provide to the contractor and any
specifically named affiliates written
notice in accordance with FAR 9.406–
3(c). A copy of the notice shall be pro-
vided to the DOS officer who made the
referral and to each DOS organiza-
tional elements affected by the deter-
mination.

(3) When a determination is made not
to initiate action, the debarring offi-
cial shall so advise the DOS officer who
made the referral.

(d) Debarring official’s decision. In ad-
dition to complying with FAR 9.406–
3(d) and FAR 9.406–3(e), the debarring
official shall provide single copies of
the decision to each DOS organiza-
tional element affected by the decision
and to the General Services Adminis-
tration in accordance with 609.404.

[53 FR 26165, July 11, 1988; 53 FR 36461, Sept.
20, 1988]

609.407 Suspension.

609.407–1 General.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 9.407–1(d).

609.407–3 Procedures.

(a) Investigation and referral. Inves-
tigation and referral shall be accom-
plished as provided in 609.406–3(a), ex-
cept that referrals made to the sus-
pending official shall cite causes perti-
nent to a suspension action (see FAR
9.407–2).

(b) Decisionmaking process. (1) If the
contractor does not respond to a notice
of suspension within 30 calendar days
after receipt of the notice, the suspend-
ing official may proceed with comple-
tion of investigation.

(2) The DOS decisionmaking process
for a suspension action pursuant to
FAR 9.407–3(b) follow those established
for a debarment action (see 609.406(b)),
except that the contractor may request
and shall be entitled to a hearing be-
fore the fact-finding panel only if per-
mitted under FAR 9.407–3(b)(2).

(c) Notice of suspension. Notice of sus-
pension shall be accomplished as pro-
vided in 609.406–3(a), except that the
suspending official shall process the
notice in accordance with FAR 9.407–
3(c).

(d) Suspending official’s decision. In
addition to complying with FAR 9.407–
3(d), the suspending official shall pro-
vide single copies of the decision to
each DOS organizational element af-
fected by the decision and to the Gen-
eral Services Administration in accord-
ance with 609.404.

Subpart 609.5—Organizational
Conflicts of Interest

609.503 Waiver.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 9.503.

PART 610—SPECIFICATIONS,
STANDARDS, AND OTHER PUR-
CHASE DESCRIPTIONS

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

610.002 Policy.

610.002–70 Metric system implementa-
tion.

(a) Policy. The Omnibus Trade and
Competitiveness Act of 1988 (Pub. L.
100–418) requires Federal agencies to es-
tablish implementing guidelines pursu-
ant to metric policy established under
Sec. 5164 of the Act to adopt the metric
system as the preferred system of
weights and measurements for United
States trade and commerce. This sub-
section establishes the Department of
State metric conversion guidelines for
transition from the traditional system
to the metric system of weights and
measurements.

(b) Applicability. This subsection ap-
plies to all DOS procurements, except
to the extent that such use is imprac-
tical or is likely to cause significant
inefficiencies or loss of markets to
United States firms.

(c) Definitions.
Dual systems means the use of both

traditional and metric systems. For ex-
ample, an item is designated, produced
and described in inch-pound values
with soft metric values also shown for
information or comparison.

Hard metric means the use of only
standard metric (SI) measurements in
specifications, standards, supplies and
services.
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Hybrid systems means the use of both
traditional and hard metric values in
specifications, standards, supplies and
services. For example, an engine with
internal parts in metric dimensions
and external fittings or attachments in
inch-pound dimensions.

Measurement sensitive means any item
whose application or meaning depends
substantially on some measured quan-
tity. For example, measurement sen-
sitive items include product or per-
formance criteria and standards bind-
ing on others, such as emission levels,
size and weight limitations on items in
commerce.

Metrication means any act that in-
creases metric system use, including
metric training and initiation or con-
version of measurement-sensitive proc-
esses and systems to the metric sys-
tem.

Metric system means the International
System of Units (Le System Inter-
national d’Unites (SI)) of the Inter-
national Bureau of Weights and Meas-
ures. The units are listed in Federal
Standard 376A, Preferred Metric Units
for General Use by the Federal Govern-
ment.

Soft metric means the result of mathe-
matical conversion of inch-pound
measurements to metric equivalents in
specifications, standards, supplies and
services. The physical dimensions,
however, are not changed.

Traditional system of weights and meas-
urements means the predominant
weight and measurement system cur-
rently used in the United States, also
referred to as the ‘‘inch-pound sys-
tem’’. The traditional system includes
such commonly used units as inch,
foot, yard, mile, pint, quart, gallon,
bushel, ounce (fluid and avoirdupois),
pound, degree Fahrenheit, ampere, can-
dela, and second.

(d) Procedures. (1) DOS contracting
activities shall implement the metric
system in a manner consistent with
Pub. L. 100–418.

(2) All DOS contracting activities
shall use the metric system in procure-
ment consistent with security, oper-
ations, economic, technical, logistical,
training and safety requirements.

(3) The Department shall encourage
industry to adopt the metric system,
by acquiring commercially available

metric products and services that meet
the Department’s needs whenever prac-
tical. Toward this end, solicitations for
DOS acquisitions shall:

(i) State all measurement sensitive
requirements in metric terms whenever
possible. Alternatives to hard metric
are soft, dual and hybrid metric terms.
The Metric Handbook for Federal Offi-
cials regarding the selection of proper
metric units and symbols is available
for the National Technical Information
Service (# PB89–226922); and

(ii) Contracting officers shall return
all statements of work/specifications
that are not expressed in some form of
metric terms to the requirements of-
fice that prepared the documents, if
the contract is expected to exceed
$500,000, unless the requirements office
has forwarded to the contracting activ-
ity for approval, in a waiver format
prescribed by the head of the contract-
ing activity, a justification for the use
of non-metric specifications/state-
ments of work. Option year prices shall
be considered when computing the
$500,000 threshold.

(4) Waivers are not required when or-
dering from Federal Supply Schedules,
or if the contract is not expected to ex-
ceed $500,000.

(5) Valid justifications for non-metric
specifications/word statements include,
but are not limited to:

(i) Existing specifications and stand-
ards in inch-pound units, unless con-
versions is necessary or advantageous
to the Government. Unnecessary retro-
fit of existing systems with new metric
components shall be avoided if the
total cost of the retrofit, including re-
design costs, exceeds $50,000;

(ii) When metric is not the accepted
industry system with respect to a busi-
ness-related activity, soft metric, hy-
brid or dual system may be used during
transition to hard metric; and

(iii) When the use of metric is im-
practical or is likely to cause signifi-
cant inefficiencies or loss of markets
to United States firms.

(6) The contracting officer shall re-
view and, if acceptable, approve the
waiver prepared by the requirements
office prior to the release of a solicita-
tion that incorporates a specification
that is not written in some form of
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metric, if the resultant contract is ex-
pected to exceed $500,000. The waiver
shall be placed in the contract file. If
the waiver is not approved, the con-
tracting officer shall return it to the
requirements office with an expla-
nation.

(7) The Department’s direct in-house
operating metric conversion costs shall
be handled as normal operating ex-
penses rather than as special one time
costs or included as a budget line item.
However, these costs are to be identi-
fied. Identification includes, but is not
limited to, the cost of metric aids,
tools, equipment, training and in-
creased cost to develop metric speci-

fications. All contracting activities
and requirements offices shall main-
tain a record of any costs and/or sav-
ings brought about by metric conver-
sion.

(8) Bulk (loose, unpacked) materials
shall be specified and purchased in
metric or dual units.

(9) Measuring devices, shop and lab-
oratory equipment shall be purchased
in metric or dual units.

(10) Shipping allowances, bills of lad-
ing and other shipping documents shall
be expressed in metric or dual units.

[59 FR 66756, Dec. 28, 1994, as amended at 60
FR 39662, Aug. 3, 1995]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 613—SIMPLIFIED
ACQUISITION PROCEDURES

Subpart 613.1—General

Sec.
613.103 Policy.
613.103–70 Acquisition by overseas posts.

Subpart 613.4—Imprest Fund

613.403 Conditions for use.

Subpart 613.5—Purchase Orders

613.501 General.
613.505 Purchase order and related forms.
613.505–1 Optional Form (OF) 347, Order for

Supplies or Services, and Optional Form
348, Order for Supplies or Services Sched-
ule—Continuation.

613.505–70 File folders for simplified acquisi-
tions, delivery orders, and blanket pur-
chase agreements.

613.507 Provisions and clauses.
613.507–70 DOSAR clauses.

Subpart 613.6–70—Governmentwide
Commercial Purchase Card Program

613.601–70 Policy.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26167, July 11, 1988, unless
otherwise noted.

Subpart 613.1—General

613.103 Policy.

613.103–70 Acquisition by overseas
posts.

Overseas posts shall ensure that the
terms and conditions prescribed in
FAR Part 13 are added or incorporated
by reference on the documents used for
purchase orders from U.S. vendors.

[53 FR 26167, July 11, 1988, as amended at 59
FR 66757, Dec. 28, 1994; 60 FR 39662, Aug. 3,
1995]

Subpart 613.4—Imprest Fund
613.403 Conditions for use.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 13.403(a).

[53 FR 26167, July 11, 1988. Redesignated and
amended at 60 FR 39662, Aug. 3, 1995]

Subpart 613.5—Purchase Orders
613.501 General.

The contracting officer shall distrib-
ute copies of each purchase order in
conformance with Subpart 604.2.

613.505 Purchase order and related
forms.

613.505–1 Optional Form (OF) 347,
Order for Supplies or Services, and
Optional Form 348, Order for Sup-
plies or Services Schedule—Con-
tinuation.

(a) The OF–347 and OF–348 shall be
mandatory for use by domestic con-
tracting activities for issuing purchase
orders and delivery orders, unless or-
dering against another Federal agency
contract which stipulates a different
form (e.g., DD–1155, Order for Supplies
or Services); or, unless the Procure-
ment Executive has approved another
form. The OF–347 may also be used as a
voucher.

(b) In lieu of the OF–347 and OF–348,
DOS overseas contracting activities
may use the Optional Form (OF) 206,
Purchase Order, Receiving Report and
Voucher, and Optional Form 206A, Con-
tinuation Sheet (illustrated at 653.303–
206 and 653.303–206A, respectively).
When using the OF–206, contracting ac-
tivities may use Optional Form (OF)
127, Receiving and Inspection Report
(illustrated at 653.303–127), for that pur-
pose.

[60 FR 39662, Aug. 3, 1995]

613.505–70 File folders for simplified
acquisitions, delivery orders, and
blanket purchase agreements.

Contracting officers shall use Forms
DST–1918, Purchase Order File; DST–
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1919, Delivery Order File; and, DST–
1920, Blanket Purchase Agreement
(BPA) File, to record relevant data and
document those purchases, respec-
tively.

[59 FR 66758, Dec. 28, 1994]

613.507 Provisions and clauses.

613.507–70 DOSAR clauses.

In addition to the FAR provisions
and clauses required for or applicable
to the particular acquisition, each DOS
purchase order shall incorporate all
DOSAR clauses required for or applica-
ble to the acquisition. All such clauses
shall be listed on a separate document
and attached to each copy of the pur-
chase order. The document shall be
identified by the purchase order num-
ber and the name and address of the
contracting activity. The DOSAR
clauses may be incorporated without
setting out full text.

[60 FR 39663, Aug. 3, 1995]

Subpart 613.6–70—Government-
wide Commercial Purchase
Card Program

613.601–70 Policy.

(a) Scope. This subsection sets forth
policy for use of the Government pur-
chase card when making small pur-
chases.

(b) Policy. It is the Department’s pol-
icy that:

(1) The purchase card shall be used in
preference to other methods of procure-
ment (particularly BPAs) for individ-
ual purchases up to $2,500;

(2) The purchase card shall be issued
primarily to personnel outside of the
procurement office to purchase prod-
ucts and services up to $2,500 quickly
with a minimum of paperwork and
without having to send an individual
requisition to a procurement office;
and,

(3) The purchase card may be used in
procurement offices for purchases up to
$25,000.

(c) Procedures. Specific procedures for
implementation shall be developed by
each contracting activity that wishes
to participate in the program. These

procedures shall be approved by A/OPE
prior to implementation.

[59 FR 66758, Dec. 28, 1994, as amended at 60
FR 39663, Aug. 3, 1995]

PART 614—SEALED BIDDING

Subpart 614.2—Solicitation of Bids

Sec.
614.201 Preparation of Invitation for Bids

(IFB).
614.201–7 Contract clauses.
614.201–7 –70 DOSAR contract clauses.

Subpart 614.4—Opening of Bids and
Award of Contract

614.402 Opening of bids.
614.402–1 Unclassified bids.
614.402–70 Waiver of public opening of bids.
614.404 Rejection of bids.
614.404–1 Cancellation of invitations after

opening.
614.406 Mistakes in bids.
614.406–3 Other mistakes disclosed before

award.
614.406–4 Mistakes after award.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26168, July 11, 1988, unless
otherwise noted.

Subpart 614.2—Solicitation of Bids
614.201 Preparation of Invitation for

Bids (IFB).

614.201–7 Contract clauses.

614.201–7–70 DOSAR contract clauses.
(a) Use of English language solicita-

tions and contracts is mandatory un-
less a deviation has been approved by
the Procurement Executive in accord-
ance with 601.470. If any part of a con-
tract is not written in the English lan-
guage, the contracting officer shall at-
tach an accurate English language
translation of such part to the original
and each copy of the contract, unless
the contracting officer determines such
action is infeasible.

(b) When contracting by sealed bid-
ding, the contracting officer shall in-
sert the clause at 652.214–70, Notices, in
all solicitations and contracts awarded
or performed overseas.

(c) When contracting by sealed bid-
ding, the contracting officer shall in-
sert the provision at 652.214–71, Author-
ization to Perform, in all solicitations
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for contracts to be awarded or per-
formed overseas.

[53 FR 26168, July 11, 1988, as amended at 59
FR 66758, Dec. 28, 1994]

Subpart 614.4—Opening of Bids
and Award of Contract

614.402 Opening of bids.

614.402–1 Unclassified bids.

After the unclassified bids have been
opened pursuant to FAR 14.402–1, the
bid opening officer shall announce that
the opening of bids has been completed
and that all bidders will be notified as
soon as possible regarding the award.

614.402–70 Waiver of public opening of
bids.

Overseas posts may request waiver of
the public opening of bids if that activ-
ity is inconsistent with local law or
legal practice, or with post security.
For that purpose, the Procurement Ex-
ecutive must approve a deviation in ac-
cordance with 601.470.

614.404 Rejection of bids.

614.404–1 Cancellation of invitations
after opening.

The authority to make the deter-
mination prescribed in FAR 14.404–1(c)
is delegated, without power of redele-
gation, to the head of the contracting
activity. The head of the contracting
activity shall obtain the concurrence
of the Office of the Legal Adviser be-
fore making a determination pursuant
to this subsection.

[53 FR 26168, July 11, 1988, as amended at 59
FR 66758, Dec. 28, 1994]

614.406 Mistakes in bids.

614.406–3 Other mistakes disclosed be-
fore award.

The authority to make the deter-
minations prescribed in FAR 14.406 is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. In conformance with FAR
14.406–3(f), the head of the contracting
activity shall obtain the concurrence
of the Office of the Legal Adviser be-

fore making any determinations pursu-
ant to this subsection.

614.406–4 Mistakes after award.

The authority to make all deter-
minations prescribed in FAR 14.406–4 is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. In conformance with FAR
14.406–4(d), the head of the contracting
activity shall consult with the Office of
the Legal Adviser before making any
determinations pursuant to this sub-
section.

PART 615—CONTRACTING BY
NEGOTIATION

Subpart 615.1—General Requirements for
Negotiations

Sec.
615.106 Contract clauses.
615.106–1 Examination of Records clause.
615.106–70 DOSAR contract clauses.

Subpart 615.4—Solicitation and Receipt of
Proposals and Quotations

615.403 Solicitation mailing lists.
615.404 Presolicitation notices and con-

ferences.
615.406 Preparing requests for proposals

(RFP’s) and requests for quotations
(RFQ’s).

615.406–1 Uniform contract format.
615.413 Disclosure and use of information

before award.
615.413–2 Alternate II.

Subpart 615.5—Unsolicited Proposals

615.504 Advance guidance.
615.506 Agency procedures.

Subpart 615.6—Source Selection

615.604 Responsibilities.
615.607 Disclosure of mistakes before award.
615.608 Proposal evaluation.
615.612 Formal source selection.

Subpart 615.8—Price Negotiation

615.804 Cost or pricing data.
615.804–3 Exemptions from or waiver of sub-

mission of certified cost or pricing data.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26168, July 11, 1988, unless
otherwise noted.
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Subpart 615.1—General
Requirements for Negotiation

615.106 Contract clauses.

615.106–1 Examination of Records
clause.

See Subpart 625.9 for conditions for
omission of the Examination of
Records clause.

615.106–70 DOSAR contract clauses.
When contracting by negotiation, the

contracting officer shall insert the
clauses at 652.214–70, Notices, and
652.214–71, Authorization to Perform, in
all solicitations and contracts, under
the same conditions prescribed in
614.201–7–70.

[53 FR 26168, July 11, 1988, as amended at 59
FR 66758, Dec. 28, 1994]

Subpart 615.4—Solicitation and
Receipt of Proposals and
Quotations

SOURCE: 59 FR 66758, Dec. 28, 1994, unless
otherwise noted.

615.403 Solicitation mailing lists.
Contracting officers shall release

copies of solicitation mailing lists in
accordance with FAR 14.205–5(a). How-
ever, the list of those firms which actu-
ally submitted proposals is not releas-
able. Requests for information other
than solicitation mailing lists shall be
handled by the Department’s Office of
Freedom of Information.

615.404 Presolicitation notices and
conferences.

(c)(1) The Procurement Executive has
approved a class deviation from the re-
quirements of FAR 15.404(c)(1). Ap-
proval for presolicitation conferences
at one level above the contracting offi-
cer is not required.

615.406 Preparing requests for propos-
als (RFP’s) and requests for
quotations (RFQ’s).

615.406–1 Uniform contract format.
(a) The uniform contract format

shall be mandatory for all acquisitions
outside the United States, its posses-
sions, its territories, and Puerto Rico,

with the exception of those contracts
listed in FAR 15.406–1(a) (1) through (8),
unless a waiver is granted by the Pro-
curement Executive. The Procurement
Executive is the agency head’s designee
for the purposes of FAR 15.406–1(a)(7).

615.413 Disclosure and use of informa-
tion before award.

615.413–2 Alternate II.

Contracting officers may determine
to use the alternate procedures listed
in FAR 15.413–2 in cases deemed appro-
priate. These procedures must be used
when releasing proposals outside the
Government for evaluation purposes.

(e) Contracting officers shall place
the notice specified in FAR 15.413–2(e)
on all proposals when using these alter-
nate procedures.

(f) Release of proposals outside the
Government is authorized.

(1) The Procurement Executive is the
agency head’s designee for the purposes
of FAR 15.413–2(f)(1).

Subpart 615.5—Unsolicited
Proposals

615.504 Advance guidance.

(a) The contact points for unsolicited
proposals are the heads of the contract-
ing activities.

[59 FR 66758, Dec. 28, 1994]

615.506 Agency procedures.

(a) The contact points shall ensure
that unsolicited proposals are con-
trolled, evaluated, safeguarded, and
disposed of in accordance with FAR
Subpart 15.5.

[59 FR 66758, Dec. 28, 1994]

Subpart 615.6—Source Selection

615.604 Responsibilities.

(a) The head of the contracting activ-
ity is the agency head’s designee for
the purposes of FAR 15.604(a).

[59 FR 66759, Dec. 28, 1994]

615.607 Disclosure of mistakes before
award.

The authority to make the deter-
mination prescribed in FAR 15.607(c)(3)
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is delegated, without power of redele-
gation, to the head of the contracting
activity. In conformance with FAR
15.607(c)(3)(ii), the head of the contract-
ing activity shall obtain the concur-
rence of the Office of the Legal Adviser
before making a determination pursu-
ant to this subsection.

[53 FR 26168, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

615.608 Proposal evaluation.

The authority to make the deter-
mination prescribed in FAR 15.608(b) is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. The head of the contracting ac-
tivity shall obtain the concurrence of
the Office of the Legal Adviser before
making a determination pursuant to
this section.

[53 FR 26168, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

615.612 Formal source selection.

The authority prescribed in FAR
15.612(b), including the authority to
designate a source selection authority,
is delegated, without power of redele-
gation, to the head of the contracting
activity.

Subpart 615.8—Price Negotiation

615.804 Cost or pricing data.

615.804–3 Exemptions from or waiver
of submission of certified cost or
pricing data.

The waiver authority prescribed in
FAR 15.804–3(i) is delegated, without
power of redelegation, to the head of
the contracting activity.

PART 616—TYPES OF CONTRACTS

Sec.
616.000 Scope of part.

Subpart 616.1—Selecting Contract Types

616.102 Policies.
616.102–70 Overseas posts.

Subpart 616.2—Fixed-Price Contracts

616.203 Fixed-price contracts with economic
price adjustment.

616.203–4 Contract clauses.
616.207 Firm-fixed-price, level-of-effort term

contracts.
616.207–3 Limitations.

Subpart 616.3—Cost-Reimbursement
Contracts

616.301–3 Limitations.
616.306 Cost-plus-fixed-fee contracts.

Subpart 616.5—Indefinite-Delivery
Contracts

616.505 Contract clauses.
616.505–70 DOSAR contract clause.

Subpart 616.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

616.603 Letter contracts.
616.603–2 Application.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26169, July 11, 1988, unless
otherwise noted.

616.000 Scope of part.
The contracting officer may use any

of the contract types described in FAR
part 16 for acquisitions made under
simplified acquisition procedures. The
contracting officer shall document his/
her decision to use a contract type in
accordance with the requirements of
FAR part 16.

[60 FR 39963, Aug. 3, 1995]

Subpart 616.1—Selecting Contract
Types

616.102 Policies.

616.102–70 Overseas posts.
Pursuant to 601.603–70(a)(1)(i), no au-

thority is delegated to overseas posts
to enter into cost-reimbursement,
fixed-price incentive, or fixed-price re-
determinable contracts, unless the Pro-
curement Executive’s approval is ob-
tained. Such requests shall be submit-
ted by the head of the contracting ac-
tivity on a case-by-case basis.

[59 FR 66759, Dec. 28, 1994]
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Subpart 616.2—Fixed-Price
Contracts

616.203 Fixed-Price contracts with
economic price adjustment.

616.203–4 Contract clauses.

Contracting officers at domestic con-
tracting activities may use an eco-
nomic price adjustment clause based
on cost indexes of labor or material in
accordance with the circumstances
listed in FAR 16.203–4(d) and after ob-
taining the approval of the head of the
contracting activity. Overseas posts
may use the clause at 652.216–71, Price
Adjustment, when procuring continu-
ing services (e.g., guard, janitorial,
building maintenance, and gardening).
Posts shall obtain A/OPE approval for
any price adjustment clause that dif-
fers from the clause at 652.216–71.

[53 FR 26169, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

616.207 Firm-fixed-price, level-of-effort
term contracts.

616.207–3 Limitations.

The head of the contracting activity
is the chief of the contracting office for
the purposes of FAR 16.207–3.

Subpart 616.3—Cost-
Reimbursement Contracts

616.301–3 Limitations.

The determination and findings pre-
scribed in FAR 16.301–3(c) shall be exe-
cuted by the contracting officer.

[53 FR 26169, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

616.306 Cost-plus-fixed-fee contracts.

The authority to make the deter-
mination prescribed in FAR 16.306(c)(2)
is delegated to the head of the con-
tracting activity. This authority may
be redelegated.

[53 FR 26169, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

Subpart 616.5—Indefinite-Delivery
Contracts

616.505 Contract clauses.

616.505–70 DOSAR contract clause.

The contracting officer shall insert
the clause at 652.216–70, Ordering—In-
definite-Delivery Contract, whenever
the clause at FAR 52.216–20, Definite
Quantity, or the clause at FAR 52.216–
21, Requirements, or the clause at FAR
52.216–22, Indefinite Quantity, is used.

Subpart 616.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

616.603 Letter contracts.

616.603–2 Application.

The contracting officer, after obtain-
ing approval of the head of the con-
tracting activity, is authorized to ex-
tend the period to definitize a letter
contract in accordance with FAR
16.603–2(c) and when such action is in
the best interest of the Government.
For this purpose, the contracting offi-
cer shall execute a written determina-
tion and findings, and submit it to the
head of the contracting activity for ap-
proval. For cases where the contract-
ing officer is also the head of the con-
tracting activity, the Procurement Ex-
ecutive shall approve the determina-
tion and findings.

[53 FR 26169, July 11, 1988; 53 FR 36462, Sept.
20, 1988, as amended at 59 FR 66759, Dec. 28,
1994]

PART 617—SPECIAL CONTRACTING
METHODS

Subpart 617.1—Multiyear Contracting

Sec.
617.102 Policy.
617.102–2 General.
617.102–3 Objectives.

Subpart 617.2—Options

617.201 Definitions.
617.201–70 DOSAR Definitions.
617.204 Contracts.
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Subpart 617.5—Interagency Acquisitions
Under the Economy Act

617.502 General.
617.504–70 Ordering procedures.

Subpart 617.6—Management and
Operating Contracts

617.602 Policy.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26169, July 11, 1988, unless
otherwise noted.

Subpart 617.1—Multiyear
Contracting

617.102 Policy.

617.102–2 General.
(a) Pursuant to section 14 of the

State Department Basic Authorities
Act of 1956, as amended (22 U.S.C.
2679a), any DOS acquisition for prop-
erty or services, or both, by any con-
tract funded on the basis of annual ap-
propriations may nevertheless be made
for periods not in excess of 5 years
when—

(1) Appropriations are available and
adequate for payment for the first fis-
cal year and for all potential cancella-
tion costs; and

(2) The Procurement Executive deter-
mines that—

(i) The need of the Government for
the property or services being acquired
over the period of the contract is rea-
sonably firm and continuing;

(ii) Such a contract will serve the
best interests of the Government by
encouraging effective competition or
promoting economies in performance
and operation; and

(iii) Such a method of contracting
will not inhibit small business partici-
pation.

(b) For overseas posts, the Procure-
ment Executive may delegate to the
Principal Officer, on an individual con-
tract or class of contracts basis, the
authority to make the determination
required by paragraph (a)(2) above. The
Principal Officer may not redelegate
this authority.

(c) In the event that funds for the
continuation of such a contract are not
made available into a subsequent fiscal
year, the contract shall be canceled.
Any cancellation costs incurred shall

be paid from appropriations originally
available for the performance of the
contract, appropriations currently
available for the acquisition of similar
property or services and not otherwise
obligated, or appropriations made for
such cancellation payments.

(d) Any multiyear contract awarded
pursuant to this subsection shall not
exceed 5 years, including options, in ac-
cordance with FAR Subpart 17.2, unless
approved by the Procurement Execu-
tive in accordance with DOSAR
617.204(e).

[53 FR 26169, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

617.102–3 Objectives.
(d)(3) The head of the contracting ac-

tivity is the agency head’s designee for
the purposes of FAR 17.102–3(d)(3). For
those cases where the contracting offi-
cer is also the head of the contracting
activity, the Procurement Executive
shall be the agency head’s designee.

[59 FR 66759, Dec. 28, 1994]

Subpart 617.2—Options
617.201 Definitions.

617.201–70 DOSAR Definitions.
Evaluated option means an option

that is evaluated for award purposes by
adding the total price for the option(s)
to the total price for the basic require-
ment.

Price option means an option where
the amount for the option is specified
in or is reasonably determinable from
the terms of the basic contract, as de-
scribed in FAR 17.207(f) (1) through (5).

Unevaluated option means an option
that is not included in the evaluation
for award purposes.

Unpriced option means an option
where the prices for the option quan-
tities or performance periods are not
specified in the contract at the time of
award and the option prices are nego-
tiated at the time the option is exer-
cised.

[53 FR 26169, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

617.204 Contracts.
(e) The Procurement Executive shall

approve any solicitations or contracts
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which exceed the five (5) year maxi-
mum length for supplies or services.

[59 FR 66759, Dec. 28, 1994]

Subpart 617.5—Interagency Ac-
quisitions Under the Economy
Act

617.502 General.

The authority to make the deter-
mination prescribed in FAR 17.502 is
delegated to the head of the contract-
ing activity.

[53 FR 26169, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994]

617.504–70 Ordering procedures.

(a) Department deputy assistant sec-
retaries are authorized to execute
Economy Act IAAs. Department con-
tracting officers also are authorized to

execute Economy Act IAAs, as pre-
scribed in FAR 17.504(a).

(b) Department of State form DS–
1921, Award/Modification of Inter-
agency Acquisition Agreement (illus-
trated in part 653), shall be used for all
Economy Act IAAs where the Depart-
ment is the requesting agency. It shall
also be used for Economy Act IAAs
where the Department is the servicing
agency if the requesting agency does
not have a similar form that provides
the same information.

[59 FR 66759, Dec. 28, 1994]

Subpart 617.6—Management and
Operating Contracts

617.602 Policy.
The Assistant Secretary for Adminis-

tration is the agency head for the pur-
poses of FAR 17.602.
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 619—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSI-
NESS CONCERNS

Subpart 619.2—Policies

Sec.
619.201 General policy.

Subpart 619.4—Cooperation with the Small
Business Administration

619.402 Small Business Administration pro-
curement center representatives.

619.402–70 DOS designee.

Subpart 619.5—Set-Asides for Small
Business

619.501 General.
619.505 Rejecting set-aside recommenda-

tions.
619.506 Withdrawing or modifying set

asides.

Subpart 619.6—Certificates of Com-
petency and Determinations of
Eligibility

619.602 Procedures.
619.602–1 Referral.

Subpart 619.7—Subcontracting with Small
Business and Small Disadvantaged
Business Concerns

619.705 Responsibilities of the contracting
officer under the subcontracting assist-
ance program.

619.705–1 General support of the program.
619.705–3 Preparing the solicitation.
619.705–4 Reviewing the subcontracting

plan.
619.705–6 Postaward responsibilities of the

contracting officer.
619.705–6 –70 Reporting responsibilities.
619.708–70 Solicitation provisions and con-

tract clauses.

Subpart 619.8—Contracting With the Small
Business Administration (the 8(a) Program)

619.801 Definitions.
619.803 Selecting acquisitions for the 8(a)

program.
619.803–70 Responsibilities of the Office of

Small and Disadvantaged Business Utili-
zation (A/SDBU).

619.810 SBA appeals.
619.812 Contract administration.
619.870 Acquisition of technical require-

ments.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26170, July 11, 1988, unless
otherwise noted.

Subpart 619.2—Policies
619.201 General policy.

(a) The Operations Director, Office of
Small and Disadvantaged Business Uti-
lization (A/SDBU), is responsible for
performing all functions and duties
prescribed in FAR 19.201 (c) and (d).

(b) In addition to the requirements of
FAR 19.201(b), each head of the con-
tracting activity (see 601.603–70), or
designee, is responsible for establishing
in coordination with the A/SDBU Oper-
ations Director annual goals for the
DOS small and disadvantaged business
program.

(c) The Assistant Secretary of State
for Administration is the agency head
for the purposes of FAR 19.201(c).

(d) Pursuant to FAR 19.201(d), each
Small and Disadvantaged Business Uti-
lization Specialist (SDBUS) is respon-
sible for—

(1) Maintaining a program to locate
capable small business, small disadvan-
taged business, and women-owned busi-
ness sources to fulfill DOS acquisition
requirements;

(2) Coordinating inquiries and re-
quests for advice from small business,
small disadvantaged business, and
women-owned business sources on DOS
contracting and subcontracting oppor-
tunities and other acquisition matters;

(3) Advising contracting activities on
new or revised small business, small
disadvantaged business, or women-
owned business policies, regulations,
procedures, and other related informa-
tion;

(4) Assuring that small business,
small disadvantaged business and
women-owned business concerns are
provided adequate specifications or
drawings by initiating actions, in writ-
ing, with appropriate technical and
contracting personnel to ensure that
all necessary specifications or draw-
ings for current and future acquisi-
tions, as appropriate, are available;

(5) Reviewing all proposed acquisi-
tions in excess of the simplified
aquisition limitation to assure that
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small business, small disadvantaged
business, and women-owned business
sources will be afforded an equitable
opportunity to compete and, as appro-
priate, initiating recommendations for
small business or small disadvantaged
business set-asides. This includes pro-
posed contract modifications for new
or additional requirements which do
not fall within the original scope of the
contract and which exceed the sim-
plified acquisition threshold. This does
not include the exercising of contract
options;

(6) Assuring that contract financing
available under existing regulations is
offered when appropriate and that re-
quests by small business concerns for
such financing are not treated as a
handicap in the award of contracts;

(7) Providing assistance to the con-
tracting officer in making determina-
tions concerning responsibility of pro-
spective contractors whenever small
business concerns are involved;

(8) Participating in the evaluation of
a prime contractor’s small business
and small disadvantaged business sub-
contracting plans;

(9) Assuring that the participation of
small business, small disadvantaged
business, and women-owned business
concerns is accurately reported;

(10) Attending, as appropriate,
debriefings to unsuccessful small busi-
ness and small disadvantaged business
concerns to assist those firms in under-
standing requirements for responsive-
ness and responsibility so that the firm
may be able to qualify for future
awards;

(11) Making available to SBA copies
of solicitations when so requested;

(12) When a bid or offer from a small
business, small disadvantaged business,
or women-owned business has been re-
jected for nonresponsiveness or non-
responsibility, upon request, aid, coun-
sel, and assist that firm in understand-
ing requirements for responsiveness
and responsibility so that the firm may
be able to qualify for future awards;

(13) Participating in Government-in-
dustry conferences to assist small busi-
ness, small disadvantaged business and
women-owned business concerns, in-
cluding Business Opportunity/Federal
Acquisition Conferences, Minority
Business Enterprises Acquisition Semi-

nars and Business Opportunity Com-
mittee meetings;

(14) Maintaining a list of supplies and
services that have been placed as repet-
itive small business set-asides;

(15) Participating in the develop-
ment, implementation, and review of
automated source systems to assure
that the interests of small business,
small disadvantaged business, and
women-owned business concerns are
fully considered;

(16) Advising potential sources how
they can obtain information about
competitive acquisitions;

(17) Providing small business, small
disadvantaged business, and women-
owned business sources information re-
garding assistance available from Fed-
eral agencies such as the Small Busi-
ness Administration, Minority Busi-
ness Development Agency, Bureau of
Indian Affairs, Economic Development
Administration, National Science
Foundation, Department of Labor and
others, including State agencies and
trade associations; and

(18) Participating in interagency pro-
grams relating to small business, small
disadvantaged business, and labor sur-
plus area matters as authorized by the
A/SDBU Operations Director.

[53 FR 26170, July 11, 1988, as amended at 59
FR 66759, Dec. 28, 1994; 60 FR 39663, Aug. 3,
1995]

Subpart 619.4—Cooperation with
the Small Business Administration

619.402 Small Business Administration
procurement center representa-
tives.

619.402–70 DOS designee.
Where the FAR requires action by a

Small Business Administration pro-
curement center representative, but
one has not been assigned to the DOS
contracting activity, the A/SDBU Oper-
ations Director shall perform the ac-
tion so required.

Subpart 619.5—Set-Asides for
Small Business

619.501 General.
(c) Contracting officers shall use De-

partment of State Form DS–1910, Small
Business/Labor Surplus Area Review—
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Actions Above the Simplified Acquisi-
tion Threshold, to document set-aside
decisions.

[59 FR 66759, Dec. 28, 1994, as amended at 60
FR 39663, Aug. 3, 1995]

619.505 Rejecting set-aside rec-
ommendations.

The Procurement Executive is the
agency head for the purposes of FAR
19.505.

619.506 Withdrawing or modifying set
asides.

(b) The Procurement Executive shall
resolve disagreements between the A/
SDBU Operations Director and the con-
tracting officer.

[59 FR 66759, Dec. 28, 1994]

Subpart 619.6—Certificates of
Competency and Determina-
tions of Eligibility

619.602 Procedures.

619.602–1 Referral.
The contracting officer shall trans-

mit to the A/SDBU Operations Director
concurrently with the submission to
the appropriate SBA Regional Office, a
copy of the documentation supporting
the determination that a small busi-
ness concern is not responsible, as re-
quired by FAR 19.602–1(a).

Subpart 619.7—Subcontracting
with Small Business and Small
Disadvantaged Business Con-
cerns

619.705 Responsibilities of the con-
tracting officer under the sub-
contracting assistance program.

619.705–1 General support of the pro-
gram.

It is the Department’s policy to in-
corporate its current fiscal year goals
as negotiated with the SBA into all
pertinent Department solicitations, in
addition to the standard subcontract
clauses. Incorporation of the goals does
not require that large business prime
contractors must subcontract, but does
require that to the extent they plan to
subcontract, specific goals be estab-
lished for doing business with small,

small disadvantaged, and women-
owned firms. Where funds are avail-
able, an incentive clause such as that
found in FAR 52.219–10, Incentive Sub-
contracting Program for Small and
Small Disadvantaged Business Con-
cerns, is encouraged.

[59 FR 66760, Dec. 28, 1994]

619.705–3 Preparing the solicitation.
Whenever the clause at FAR 52.219–9,

Small Business and Small Disadvan-
taged Business Subcontracting Pro-
gram, is used in a solicitation for a ne-
gotiated acquisition, a notification
also must be included in the solicita-
tion. This notification shall advise pro-
spective offerors that subcontracting
plans may be requested from all con-
cerns determined to be in the competi-
tive range. To further promote the use
of small, disadvantaged, and women-
owned firms by large prime contrac-
tors, contracting officers are encour-
aged to consider the adequacy of the
subcontracting plans, and/or past per-
formance in achieving negotiated sub-
contract goals, as part of the overall
evaluation of the technical proposals.

[53 FR 26170, July 11, 1988, as amended at 59
FR 66760, Dec. 28, 1994]

619.705–4 Reviewing the subcontract-
ing plan.

A/SDBU shall review subcontracting
plans to determine if small and small
disadvantaged businesses are afforded
the maximum practicable opportunity
to participate as subcontractors. A/
SDBU shall recommend to the con-
tracting officer changes needed to sub-
contracting plans found to be deficient.

619.705–6 Postaward responsibilities
of the contracting officer.

619.705–6–70 Reporting responsibil-
ities.

(a) The contracting officer shall for-
ward to the A/SDBU Operations Direc-
tor a copy of each subcontracting plan
that was incorporated into a contract
or contract modification. Each con-
tracting activity shall maintain a list
of its active prime contracts that con-
tain subcontracting plans.

(b) Contracting officers shall collect
subcontracting data from contractors
required to establish subcontracting
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plans in support of small and small dis-
advantaged business concerns. This
data shall be collected annually and
semiannually, using Standard Form
295, Summary Subcontracting Report,
for the annual submissions, and Stand-
ard Form 294, Subcontracting Report
for Individual Contracts, for the semi-
annual submissions. The head of the
contracting activity shall forward
these reports to the A/SDBU Oper-
ations Director, not later than the 30th
day of the month following the close of
the reporting period.

[53 FR 26170, July 11, 1988, as amended at 59
FR 66760, Dec. 28, 1994]

619.708–70 Solicitation provisions and
contract clauses.

The contracting officer shall insert a
provision substantially the same as the
provision at 652.219–70, Department of
State Subcontracting Goals, in solici-
tations whenever the clause at FAR
52.219–9, Small Business and Small Dis-
advantaged Business Subcontracting
Plan, is used.

[59 FR 66760, Dec. 28, 1994]

Subpart 619.8—Contracting with
the Small Business Administra-
tion (the 8(a) Program)

619.801 Definitions.

National buy requirements includes all
8(a) contracts performed outside the
United States and processed by the
Small Business Administration.

[59 FR 66760, Dec. 28, 1994]

619.803 Selecting acquisitions for the
8(a) program.

619.803–70 Responsibilities of the Of-
fice of Small and Disadvantaged
Business Utilization (A/SDBU).

A/SDBU shall review the capabilities
of 8(a) concerns and disseminate that
information to DOS program and con-
tracting personnel. As necessary, A/
SDBU shall obtain from the SBA or
8(a) concerns supplemental informa-
tion for DOS program and contracting
personnel.

619.810 SBA appeals.

The Procurement Executive is the
agency head for the purposes of FAR
19.810.

[59 FR 66760, Dec. 28, 1994]

619.812 Contract administration.

(d) The Procurement Executive is the
agency head for the purposes of FAR
19.812(d).

[59 FR 66760, Dec. 28, 1994]

619.870 Acquisition of technical re-
quirements.

(a) Offering Letter. When a decision
has been made by the A/SDBU and con-
tracting officer to process an acquisi-
tion through the SBA under the 8(a)
program, the contracting activity shall
promptly send to the applicable SBA
office a letter offering the acquisition
to the SBA, with an information copy
to the SDBUS. The offering letter
should transmit the statement of work,
purchase description, technical data
package, or specifications and such
other information deemed necessary by
the contracting officer.

(b) The contracting officer has great-
er latitude in holding discussions with
the concerns solicited under an 8(a)
program acquisition if under the $3
million competitive threshold for 8(a)
competition than under a non-8(a) pro-
gram acquisition. Informal assess-
ments of 8(a) concerns shall be within
the parameters of 13 CFR 124.308(g).
The technical evaluation must be care-
fully reviewed to determine if any
source declared to be unacceptable is
capable of being made acceptable.

[53 FR 26170, July 11, 1988, as amended at 59
FR 66760, Dec. 28, 1994]

PART 622—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 622.3—Contract Work Hours and
Safety Standards Act

Sec.
622.302 Liquidated damages and overtime

pay.
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Subpart 622.4—Labor Standards for
Contracts Involving Construction

622.401 Definitions.
622.404 Davis-Bacon Act wage determina-

tions.
622.404–3 Procedures for requesting wage de-

terminations.
622.404–6 Modifications of wage determina-

tions.
622.404–7 Correction of wage determinations

containing clerical errors.
622.404–11 Wage determination appeals.
622.406 Administration and enforcement.
622.406–1 Policy.
622.406–3 Additional classifications.
622.406–8 Investigations.
622.406–9 Withholding from or suspension of

contract payments.
622.406–10 Disposition of disputes concern-

ing construction contract labor stand-
ards enforcement.

622.406–11 Contract terminations.
622.406–12 Cooperation with the Department

of Labor.

Subpart 622.6—Walsh-Healey Public
Contracts Act

622.604 Exemptions.
622.604–2 Regulatory exemptions.

Subpart 622.8—Equal Employment
Opportunity

622.807 Exemptions.

Subpart 622.13—Special Disabled and
Vietnam Era Veterans

622.1303 Waivers.
622.1308 Contract clauses.

Subpart 622.14—Employment of the
Handicapped

622.1403 Waivers.
622.1408 Contract clause.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26172, July 11, 1988, unless
otherwise noted.

Subpart 622.3—Contract Work
Hours and Safety Standards Act

622.302 Liquidated damages and over-
time pay.

The authority to make the deter-
mination prescribed in FAR 22.302(c) is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity.

[55 FR 5774, Feb. 16, 1990]

Subpart 622.4—Labor Standards
for Contracts Involving Con-
struction

SOURCE: 55 FR 5774, Feb. 16, 1990, unless
otherwise noted.

622.401 Definitions.

(b) Apprentices, trainees, helpers,
and, in the case of contracts subject to
the Contract Work Hours and Safety
Standards Act, watchmen and guards.
The terms ‘‘apprentice’’ and ‘‘trainee’’
are defined as follows:

(1) Apprentice has the same definition
as in FAR 22.401(b)(1).

(2) Trainee has the same definition as
in FAR 22.401(b)(2).

(3) The definition for helper as de-
scribed in FAR 22.401 paragraph (b)(3)
of the definition of Laborers or mechan-
ics is reserved.

[59 FR 66760, Dec. 28, 1994]

622.404 Davis-Bacon Act wage deter-
minations.

622.404–3 Procedures for requesting
wage determinations.

The cognizant contracting activity
(see 601.603–70) is the contracting agen-
cy for the purposes of FAR 22.404–3(b)
and (e)

622.404–6 Modifications of wage deter-
minations.

The cognizant contracting activity is
the contracting agency for the pur-
poses of FAR 22.404–6.

(b)(6) The head of the contracting ac-
tivity is the agency head’s designee for
the purposes of FAR 22.404–6(b)(6).

[55 FR 5774, Feb. 16, 1990, as amended at 59
FR 66760, Dec. 28, 1994]

622.404–7 Correction of wage deter-
minations containing clerical er-
rors.

The cognizant contracting activity is
the contracting agency for the pur-
poses of FAR 22.404–7.

622.404–11 Wage determination ap-
peals.

The cognizant contracting activity is
the contracting agency for the pur-
poses of FAR 22.404–11.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00531 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



536

48 CFR Ch. 6 (10–1–98 Edition)622.406

622.406 Administration and enforce-
ment.

622.406–1 Policy.
The cognizant contracting activity is

the contracting agency for the pur-
poses of FAR 22.406–1(a).

622.406–3 Additional classifications.
(b)(4) FAR 22.406–3 paragraph (b)(4) is

reserved.

[59 FR 66760, Dec. 28, 1994]

622.406–8 Investigations.
(a) The chief of the contracting ac-

tivity is responsible for conducting
labor standards investigations as pre-
scribed in FAR 22.406–8(a).

(d) The Procurement Executive is the
agency head’s designee for the purposes
of FAR 22.406–8(d).

622.406–9 Withholding from or suspen-
sion of contract payments.

The authority to suspend contract
payments pursuant to FAR 22.406–9(b)
is delegated, without power of redele-
gation, to the head of the contracting
activity.

622.406–10 Disposition of disputes con-
cerning construction contract labor
standards enforcement.

The cognizant contracting activity is
the contracting agency for the pur-
poses of FAR 22.406–10(b).

622.406–11 Contract terminations.
The cognizant contracting activity is

the contracting agency for the pur-
poses of FAR 22.406–11.

622.406–12 Cooperation with the De-
partment of Labor.

Any information furnished to the De-
partment of Labor pursuant to FAR
22.406–12(a) shall be submitted through
the head of the contracting activity.

Subpart 622.6—Walsh-Healey
Public Contracts Act

622.604 Exemptions

622.604–2 Regulatory exemptions.
The Procurement Executive is the

agency head for the purposes of FAR
22.604–2(c)(1).

Subpart 622.8—Equal Employment
Opportunity

622.807 Exemptions.
The Procurement Executive is the

agency head for the purposes of FAR
22.807(a)(1).

Subpart 622.13—Special Disabled
and Vietnam Era Veterans

622.1303 Waivers.
The Procurement Executive is the

agency head for the purposes of FAR
22.1303.

622.1308 Contract clauses.
The Procurement Executive is the

agency head for the purposes of FAR
22.1308 (a)(2) and (c).

[55 FR 5775, Feb. 16, 1990]

Subpart 622.14—Employment of
the Handicapped

622.1403 Waivers.
The Procurement Executive is the

agency head for the purposes of FAR
22.1403.

622.1408 Contract clause.
The Procurement Executive is the

agency head for the purposes of FAR
22.1408.

[55 FR 5775, Feb. 16, 1990]

PART 623—ENVIRONMENT, CON-
SERVATION, OCCUPATIONAL
SAFETY, AND DRUG–FREE
WORKPLACE

Subpart 623.1—Pollution Control and Clean
Air and Water

Sec.
623.104 Exemptions.
623.107 Compliance responsibilities.

Subpart 623.3—Hazardous Material
Identification and Material Safety Data

623.302–70 Policy.

Subpart 623.4—Use of Recovered Materials

623.470 Affirmative procurement program
for recovered materials.

623.471 Purpose.
623.472 Applicability.
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623.473 Definitions.
623.474 EPA guidelines.
623.475 Responsibilities.
623.476 Preference programs for guideline

items.
623.476–1 Preference program for the pur-

chase of cement and concrete containing
fly ash.

623.476–2 Preference program for building
insulation products containing recovered
materials.

623.476–3 Preference program for lubricating
oils containing recovered materials.

623.476–4 Preference program for retread
tires.

623.476–5 Preference program for paper and
paper products containing recovered ma-
terials.

623.477 Promotion program.
623.478 Evaluation and certification.
623.479 Annual review and monitoring.
623.480 Solicitation provisions and contract

clauses.

Subpart 623.5—Drug–Free Workplace

623.506 Suspension of payments, termi-
nation of contract, and debarment and
suspension actions.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26172, July 11, 1988, unless
otherwise noted.

Subpart 623.1—Pollution Control
and Clean Air and Water

623.104 Exemptions.
The Procurement Executive is the

agency head for the purposes of FAR
23.104(c).

623.107 Compliance responsibilities.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 23.107.

Subpart 623.3—Hazardous Mate-
rial Identification and Material
Safety Data

623.302–70 Policy.
Any work which affects the safety

and/or health of post personnel, includ-
ing the handling of hazardous mate-
rials, shall comply with the applicable
requirements of the Department of
State Safety/Health and Environ-
mental Management Resource Guide (6
FAM 606.7). Requirements offices shall
ensure that any contractor operations
and activities, whether sponsored by

the post or other Department organiza-
tion, are closely coordinated with the
Post Occupational Safety and Health
Officer during both planning and im-
plementation phases.

[59 FR 66760, Dec. 28, 1994]

Subpart 623.4—Use of Recovered
Materials

SOURCE: 59 FR 66760, Dec. 28, 1994, unless
otherwise noted.

623.470 Affirmative procurement pro-
gram for recovered materials.

623.471 Purpose.
This section establishes the Depart-

ment of State’s Affirmative Procure-
ment Program for Recovered Materials
in accordance with Section 6002 of the
Resource Conservation and Recovery
Act (RCRA) (42 U.S.C. 6962, Pub. L. 94–
580). Section 6002 requires that each
agency develop an affirmative procure-
ment plan to assure that items com-
posed of recovered materials will be
purchased to the maximum extent
practical and which is consistent with
Federal procurement law. It requires
that preference be given in procure-
ment programs to the purchase of
items containing recycled materials
identified in guidelines promulgated by
the Environmental Protection Agency
(EPA). Executive Order 12780, Federal
Agency Recycling and the Council on
Federal Recycling and Procurement
Policy, directed implementation of
cost effective affirmative procurement
programs for recycled items.

623.472 Applicability.
The affirmative procurement pro-

gram is applicable to all domestic ac-
quisition of items currently designated
by an EPA guideline or by future
guidelines promulgated by EPA. The
requirements of this section are not ap-
plicable to acquisitions made and/or
performed outside the United States or
its possessions.

623.473 Definitions.
Affirmative procurement program is a

program which ensures that items
composed of recovered materials will
be purchased to the maximum extent
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practicable, consistent with Federal
procurement law. There are four com-
ponents to an affirmative procurement
program: (1) A preference program; (2)
a promotion program; (3) procedures
for requiring, obtaining and verifying
estimates and certifications of recov-
ered materials content; and, (4) an an-
nual review and monitoring.

Designated item is an item that has
been designated in an EPA procure-
ment guideline as an item that is or
can be produced using recovered mate-
rials whose procurement will advance
the purpose of RCRA.

Minimum-content standard is the mini-
mum content of recovered materials
that a designated item must contain
pursuant to specifications implement-
ing the Department’s preference pro-
gram.

Postconsumer recovered materials are
waste materials recovered from retail
stores, office buildings, homes, and so
forth after they have passed through
their end usage as a consumer item.
Waste paper includes all items from
the first two categories above in addi-
tion to forest residues, and manufac-
turing and other wastes.

Procurement guidelines are guidelines
issued by the EPA pursuant to Section
6002 of RCRA: (1) Identifying items
that are or can be produced with recov-
ered materials and where procurement
will advance the objectives of the Act;
and, (2) providing recommended prac-
tices for the procurement of such
items.

Recovered materials are waste mate-
rials and by-products that have been
recovered or diverted from solid waste,
not including those materials and by-
products generated from, and com-
monly reused within, an original man-
ufacturing process.

Unreasonable price is the price for
products containing recovered mate-
rials which exceeds alternatives made
with virgin materials by 10 percent or
more, and which the requirements of-
fice initiating the acquisition substan-
tiates as exorbitant.

623.474 EPA guidelines.
(a) The EPA has published five guide-

lines that designate the following
items that are or can be produced using

recovered materials. Accordingly, con-
tracting activities shall procure items
produced using recovered materials to
the maximum extent possible when
procuring these designated items:

(1) Cement and concrete containing
fly ash, 40 CFR part 249;

(2) Paper and paper products, 40 CFR
part 250;

(3) Lubricating oils, 40 CFR part 252;
(4) Retread tires, 40 CFR part 253;

and,
(5) Building insulation products, 40

CFR part 248.
(b) Copies of these guidelines, as well

as future guidelines promulgated by
EPA, may be obtained by calling EPA’s
Recycled Products Information Clear-
inghouse at (703) 941–4452.

(c) These guidelines are applicable
when the Department purchases more
than $10,000 worth of a designated item,
or if the cost of all such items pur-
chased by the Department during the
preceding Fiscal Year was $10,000 or
more.

§ 623.475 Responsibilities.

(a) The requirements office initiating
an acquisition is responsible for deter-
mining whether recovered materials
should be included in the specifica-
tions. Requirements offices may pur-
chase items subject to the guidelines
containing other than recovered mate-
rials only if:

(1) The price of items with recovered
materials is unreasonable;

(2) The requirement for items pro-
duced with recovered materials results
in inadequate competition or adversely
affects small business or the Depart-
ment’s metrication program;

(3) Obtaining items with recovered
materials results in unusual and unrea-
sonable delays; or

(4) Items produced with recovered
materials do not meet all reasonable
performance specifications.

(b) If the requirements office chooses
to procure designated items that do
not contain recovered materials, a
written justification must be submit-
ted to the contracting officer.
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623.476 Preference programs for
guideline items.

623.476–1 Preference program for the
purchase of cement and concrete
containing fly ash.

Domestic contracts requiring the
purchase of cement and concrete shall
specify the performance requirements
of the products required under the con-
tract using appropriate standards/spec-
ifications when available. Consistent
with such performance specifications,
such contracts shall allow the contrac-
tor to deliver cement and concrete
products that contain fly ash, a compo-
nent of coal resulting from its combus-
tion in electrical generating plants. Ar-
chitects/Engineers shall specify per-
formance requirements for the con-
crete to be supplied.

623.476–2 Preference program for
building insulation products con-
taining recovered materials.

Minimum content standards for
building insulation products have been
established by EPA guidelines. Domes-
tic contracts for the design of struc-
tures that will utilize building insula-
tion products shall require that the Ar-
chitect/Engineer include, as a design
consideration, the Department pref-
erence for the use of building insula-
tion produced with recovered mate-
rials. Such contracts shall require that
the Architect/Engineer specify the type
of building insulation products to be
supplied and shall require the Archi-
tect/Engineer to justify, in writing, the
basis of the selected product type if it
is not in accordance with the EPA
guideline.

623.476–3 Preference program for lu-
bricating oils containing recovered
materials.

Contracts requiring the supply of lu-
bricating oils, hydraulic fluids and gear
oils shall require that products con-
form to the EPA guideline.

623.476–4 Preference program for re-
tread tires.

Contracts requiring replacement
tires for automobiles, light and heavy
trucks and trailers, and off-road tires
shall specify that retreading services
shall be obtained if the carcass is
retreadable. If such retreading services

are not practicable, replacement tires
shall be procured in accordance with
the EPA guideline.

623.476–5 Preference program for
paper and paper products contain-
ing recovered materials.

(a) All contracts requiring the pur-
chase of paper and paper products shall
require that paper and paper products
delivered to the Department meet the
EPA guideline for recycled paper.

(b) Contracting officers shall require
contractors to use recycled paper when
submitting reports and other
deliverables to the Department, when
feasible.

(c) Contracting officers shall require
offerors/bidders to submit proposals/
bids on recycled paper, double-sided
copying to the maximum extent pos-
sible.

623.477 Promotion program.

Items composed of recovered mate-
rials shall be purchased under all new
domestic contracts to the maximum
extent practicable. Contracting officers
shall promote the fact that the Depart-
ment is seeking to buy items contain-
ing recovered materials at pre-proposal
and pre-bid conferences when appro-
priate.

623.478 Evaluation and certification.

(a) Contracting officers shall ensure
that vendors estimate in their offers/
bids the percentage of recovered mate-
rial of the total content of designated
items to be used under the contract.

(b) Contracting officers shall ensure
that contractors certify the percentage
of recovered materials contained in
designated items actually supplied
under the contract.

623.479 Annual review and monitor-
ing.

The effectiveness of the preference
program shall be reviewed annually by
A/OPE. An assessment will be made to
determine if greater use of recovered
material is possible for the existing re-
quirements or if recovered materials
are causing undue delay, lack of com-
petition, unreasonable prices or an un-
acceptable level of performance.
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623.480 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert the provision at 652.223–70, Esti-
mates of the Total Percentage of Re-
covered Materials to be Utilized in the
Performance of the Contract, in all do-
mestic contracting activity solicita-
tions using recovered materials in the
performance of the work.

(b) The contracting officer shall in-
sert the clause at 652.223–71, Certifi-
cation of Minimum Content Actually
Utilized in the Performance of the Con-
tract, in all domestic solicitations and
contracts requiring the use of recov-
ered materials.

(c) The contracting officer shall in-
sert the provision at 652.223–72, Use of
Double-Sided Copying in the Submis-
sion of Bids or Proposals, in all domes-
tic solicitations for supplies or serv-
ices.

(d) The contracting officer shall in-
sert the clause at 652.223–73, Use of
Double-Sided Copying in the Submis-
sion of Reports, in all domestic solici-
tations and contracts for supplies or
services.

(e) The contracting officer shall in-
sert the clause at 652.233–74, Use of Fly
Ash as a Partial Replacement for Ce-
ment and Concrete, in all domestic so-
licitations and contracts for Architect/
Engineer services for the design of
structures or works that will use ce-
ment and concrete products, unless the
requirements office provides a written
justification for using virgin materials.

(f) The contracting officer shall in-
sert the clause at 652.223–75, Use of Re-
covered Materials in Building Insula-
tion Products, in all domestic solicita-
tions and contracts for Architect/Engi-
neer services for the design of struc-
tures or works that will utilize or in-
corporate building insulation products
containing recovered materials, unless
the program office provides a written
justification for using virgin materials.

(g) The contracting officer shall in-
sert the clause at 652.223–76, Use of Lu-
bricating Oils Containing Re-Refined
Oils, in all domestic solicitations and
contracts that require the delivery of
lubricating oils, unless the program of-

fice provides a written justification for
using virgin materials.

(h) The contracting officer shall in-
sert the clause at 652.223–77, Use of Re-
tread Tires, in all domestic solicita-
tions and contracts that require the re-
placement of tires for automobiles,
light and heavy trucks and trailers,
and off-road vehicles, unless the pro-
gram office provides a written jus-
tification for not using retread tires.
This clause does not apply to the pur-
chase of original equipment tires.

(i) The contracting officer shall in-
sert the clause at 652.233–78, Use of Re-
covered Materials in Paper and Paper
Products, in all domestic solicitations
and contracts that require the delivery
of reports or other paper products, un-
less the program office provides a writ-
ten justification for the use of virgin
materials.

Subpart 623.5—Drug-Free
Workplace

623.506 Suspension of payments, ter-
mination of contract, and debar-
ment and suspension actions.

The authority to approve the deter-
mination prescribed in FAR 23.506(e) is
reserved to the Secretary of State.

[55 FR 5775, Feb. 16, 1990]

PART 624—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c);
48 CFR Subpart 1.3.

Subpart 624.2—Freedom of
Information Act

624.202 Policy.

DOS regulations implementing the
Freedom of Information Act (5 U.S.C.
552), as amended, are codified in Chap-
ter 1, Department of State, Subchapter
R, Access to Information, Part 171,
Availability of information and records
to the public, of Title 22 of the Code of
Federal Regulations (22 CFR Part 171).

[53 FR 26172, July 11, 1988]
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PART 625—FOREIGN ACQUISITION

Subpart 625.1—Buy American Act—
Supplies

Sec.
625.102 Policy.
625.105 Evaluating offers.
625.108 Excepted articles, materials, and

supplies.

Subpart 625.2—Buy American Act—
Construction Materials

625.202 Policy.
625.203 Evaluating offers.
625.204 Violations.

Subpart 625.3—Balance of Payments
Program

625.300 Scope of subpart.
625.300–70 Overseas acquisitions.
625.302 Policy.
625.304 Excess and near-excess foreign cur-

rencies.

Subpart 625.7—Restrictions on Certain
Foreign Purchases

625.703 Exceptions.

Subpart 625.9—Additional Foreign
Acquisition Clauses

625.901 Omission of examination of records
clause.

625.903 Conditions for omission.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26172, July 11, 1988, unless
otherwise noted.

Subpart 625.1—Buy American
Act—Supplies

625.102 Policy.
(a)(3) The authority to make the de-

termination prescribed in FAR
25.102(a)(3) is delegated, without power
of redelegation, to the head of the con-
tracting activity.

(b)(2) The authority to make the de-
termination prescribed in FAR
25.102(b)(2) is delegated, without power
of redelegation, to the head of the con-
tracting activity.

[59 FR 66762, Dec. 28, 1994]

625.105 Evaluating offers.
The authority to make the deter-

minations prescribed in FAR 25.105 is
delegated, without power of redelega-

tion, to the head of the contracting ac-
tivity.

625.108 Excepted articles, materials,
and supplies.

A/OPE is the DOS central agency
control point for furnishing to the ap-
propriate FAR Council the documenta-
tion prescribed in FAR 15.108(b) and (c).

[53 FR 26172, July 11, 1988, as amended at 59
FR 66762, Dec. 28, 1994]

Subpart 625.2—Buy American
Act—Construction Materials

625.202 Policy.
(a)(2) The authority to make the de-

termination prescribed in FAR
25.202(a)(2) is delegated, without power
of redelegation, to the head of the con-
tracting activity.

(b) The authority to make the deter-
mination prescribed in FAR 25.202(b) is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity.

[59 FR 66762, Dec. 28, 1994]

625.203 Evaluating offers.
The head of the contracting activity

is the agency head for the purposes of
FAR 25.203 (a) and (b).

[59 FR 66762, Dec. 28, 1994]

625.204 Violations.
The Procurement Executive is the

agency head for the purposes of FAR
25.204.

Subpart 625.3—Balance of
Payments Program

625.300 Scope of subpart.

625.300–70 Overseas acquisitions.
This program applies to acquisitions

of supplies and services for use outside
the United States regardless of the
contractor’s location.

625.302 Policy.
The authority to make the deter-

mination prescribed in FAR 25.302(b)(3)
is delegated, without power of redele-
gation, to the head of the contracting
activity. The authority prescribed in
FAR 25.302(c) is delegated, without
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power of redelegation, to the head of
the contracting activity.

625.304 Excess and near-excess foreign
currencies.

The authority to make the deter-
mination prescribed in FAR 25.304(c) is
delegated to the head of the contract-
ing activity without power of redelega-
tion.

[53 FR 26172, July 11, 1988, as amended at 59
FR 66762, Dec. 28, 1994]

Subpart 625.7—Restrictions on
Certain Foreign Purchases

625.703 Exceptions.
The authority to approve exceptions

for other contracts in excess of the
simplified acquisition threshold is dele-
gated, without power of redelegation, o
the head of the contracting activity.

[60 FR 39663, Aug. 3, 1995]

Subpart 625.9—Additional Foreign
Acquisition Clauses

625.901 Omission of examination of
records clause.

(a) The Procurement Executive is the
agency head for the purposes of FAR
25.901.

(b) Each determination and findings
to omit FAR clause 52.215–1, Examina-
tion of Records by Comptroller Gen-
eral, shall be prepared in writing by
the contracting officer and submitted
to the Procurement Executive for ap-
proval.

(c) The Procurement Executive shall
forward the approved determination
and findings to the requesting con-
tracting activity for inclusion in the
contract file, or inform the contracting
activity in writing if the determination
and findings is not approved, as appro-
priate.

(1)(ii) The report required by FAR
25.901(c)(1)(ii) shall be prepared and for-
warded to the Assistant Secretary of
State for Administration by the Pro-
curement Executive.

[59 FR 66762, Dec. 28, 1994]

625.903 Conditions for omission.

The Procurement Executive is the
agency head for the purposes of FAR
25.903.
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 627—PATENTS, DATA, AND
COPYRIGHTS

Subpart 627.2—Patents

Sec.
627.203 Patent indemnification of Govern-

ment by contractor.
627.203–6 Clause for Government waiver of

indemnity.

Subpart 627.3—Patent Rights Under
Government Contracts

627.303 Contract clauses.
627.304 Procedures.
627.304–1 General.
627.304–5 Appeals.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 59 FR 66763, Dec. 28, 1994, unless
otherwise noted.

Subpart 627.2—Patents

627.203 Patent indemnification of Gov-
ernment by contractor.

627.203–6 Clause for Government
waiver of indemnity.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 27.203–6.

Subpart 627.3—Patent Rights
Under Government Contracts

627.303 Contract clauses.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 27.303. Determinations issued
by the Procurement Executive shall be
reviewed by the Office of the Legal Ad-
viser.

627.304 Procedures.

627.304–1 General.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 27.304–1. Questions regarding
fact-finding procedures as specified in
FAR 27.304–1(a)(4) shall be referred to
A/OPE. Determinations issued by the
Procurement Executive shall be re-
viewed by the Office of the Legal Ad-
viser.

627.304–5 Appeals.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 27.304–5. Questions regarding
the appeals procedure as specified in
FAR 27.304–5(b) shall be referred to A/
OPE.

PART 628—BONDS AND
INSURANCE

Subpart 628.1—Bonds

Sec.
628.101 Bid guarantees.
628.101–1 Policy on use.
628.106–6 Furnishing information.

Subpart 628.2—Sureties

628.203 Acceptability of individual surety.
628.203–7 Exclusion of individual sureties.

Subpart 628.3—Insurance

628.305 Overseas workers’ compensation and
war-hazard insurance.

628.306 Insurance under fixed-price con-
tracts.

628.307 Insurance under cost-reimbursement
contracts.

628.307–70 Insurance under labor-hour and
time-and-materials contracts.

Subpart 628–70—Indemnification

628.7001 DOSAR contract clause.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26173, July 11, 1988, unless
otherwise noted.

Subpart 628.1—Bonds

SOURCE: 59 FR 66763, Dec. 28, 1994, unless
otherwise noted.

628.101 Bid guarantees.

628.101–1 Policy on use.
(c) The Procurement Executive is the

agency head’s designee for the purposes
of FAR 28.101–1(c).

628.106–6 Furnishing information.
(c) The head of the contracting activ-

ity is the agency head’s designee for
the purposes of FAR 28.106–6(c).
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Subpart 628.2—Sureties

628.203 Acceptability of individual
surety.

(g) Evidence of possible criminal or
fraudulent activities by an individual
surety shall be referred to the Office of
the Inspector General.

[59 FR 66763, Dec. 28, 1994]

628.203–7 Exclusion of individual sure-
ties.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 28.203–7.

[59 FR 66763, Dec. 28, 1994]

Subpart 628.3—Insurance

SOURCE: 59 FR 66763, Dec. 28, 1994, unless
otherwise noted.

628.305 Overseas workers’ compensa-
tion and war-hazard insurance.

(a) It is the Department’s policy that
acquisitions for services, including
construction but excluding personal
services contracts, which require con-
tractor personnel to perform work out-
side of the United States, shall include
the contractual obligation for coverage
under the Defense Base Act (42 U.S.C.
Sections 1651–1654, as amended). For
the purpose of this section only, ‘‘con-
tractor personnel’’ includes individuals
who are either:

(1) United States citizens or resi-
dents, or

(2) Hired in the United States or its
possessions.

(b) The Department of State has en-
tered into a contract with an insurance
broker and carrier to provide Defense
Base Act insurance, at a fixed rate for
services and construction, to cover
DOS contracts which will require per-
formance overseas by United States
citizens, residents, or those employed
in the United States. In countries
where local nationals and/or third
country nationals will be employed to
perform the contract, such countries
may be waived by the Secretary of
Labor. Whenever such insurance is re-
quired under the contract, the con-
tracting officer shall insert:

(1) The clause at 652.228–71, Worker’s
Compensation Insurance (Defense Base
Act)—Services;

(2) The clause at 652.228–72, Worker’s
Compensation Insurance (Defense Base
Act)—Construction; and,

(3) The clause at 652.228–73, Waiver of
Defense Base Act.

(c) Upon award of a contract which
requires Defense Base Act insurance,
the contracting officer shall notify the
successful offeror of the name of the
insurance broker from which the con-
tractor should acquire insurance.

(d) The authority to request a waiver
from the Secretary of Labor of a par-
ticular country, as set forth in FAR
28.305(d), is reserved to the Secretary of
State. The Department has obtained
blanket waivers from the Secretary of
Labor for all contracts for services, in-
cluding construction, awarded and/or
performed overseas. The waivers apply
to all individuals who are not employ-
ees hired in the United States, or who
are not United States citizens or resi-
dents.

628.306 Insurance under fixed-price
contracts.

(a) The contracting officer shall in-
sert the provision at:

(1) 652.228–74, Defense Base Act Insur-
ance Rates—Limitation—Services, in
solicitations for fixed-price service
contracts to be performed outside the
United States by United States citizens
or residents and/or those hired in the
United States; or

(2) 652.228–75, Defense Base Act Insur-
ance Rates—Limitation—Construction,
in solicitations for fixed-price con-
struction contracts to be performed
outside the United States by United
States citizens or residents and/or
those hired in the United States.

628.307 Insurance under cost-reim-
bursement contracts.

The contracting officer shall insert
the provision at 652.228–76, Defense
Base Act Insurance Rates—Limita-
tion—Cost-Reimbursement, in solicita-
tions for cost-reimbursement type con-
tracts to be performed outside the
United States by United States citizens
or residents and/or those hired in the
United States.
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628.307–70 Insurance under labor-hour
and time-and-materials contracts.

The contracting officer shall insert
the provision at 652.228–77, Defense
Base Act Insurance Rates—Limita-
tion—Labor-Hour and Time-and-Mate-
rial, in solicitations for labor-hour or
time-and-material type contracts to be
performed outside the United States by
United States citizens or residents and/
or those hired in the United States.

Subpart 628–70—Indemnification
628.7001 DOSAR contract clause.

(a) Contractors should not ordinarily
be required to assume risks which a
private buyer would guard against
through insurance. There may be occa-
sions, however, when a contractor’s as-
sumption of such risks is in the best in-
terest of the Government. The clause
in paragraph (b) below is authorized for
use on those occasions. In the deter-
mination of its use, the contracting of-
ficer should weigh the advantages it
provides against the likelihood of a re-
sultant increase in the contract price.

(b) The contracting officer shall in-
sert the clause at 652.228–70, Indem-
nification, in solicitations and con-
tracts when it is determined that the
contractor’s assumption of risk is in
the best interest of the Government.

PART 629—TAXES

Subpart 629.1—General

Sec.
629.101 Resolving tax problems.

Subpart 629.2—Federal Excise Taxes

629.202 General exemptions.
629.202–70 Exemption from other Federal

taxes.

Subpart 629.3—State and Local Taxes

629.302 Application of State and local taxes
to the Government.

629.303 Application of State and local taxes
to Government contractors and sub-
contractors.

Subpart 629.4—Contract Clauses

629.401 Domestic contracts.
629.401–70 DOSAR contract clause.

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c);
48 CFR Subpart 1.3.

SOURCE: 53 FR 26173, July 11, 1988, unless
otherwise noted.

Subpart 629.1—General

629.101 Resolving tax problems.

In certain instances, acquisitions by
posts are exempt from various taxes in
foreign countries. Contracting officers
shall ascertain such exemptions and
take maximum advantage of them.

Subpart 629.2—Federal Excise
Taxes

629.202 General exemptions.

629.202–70 Exemptions from other
Federal taxes.

Taxable articles purchased for pres-
entation abroad as gifts to foreign dig-
nitaries and taxable articles purchased
for presentation as gifts to foreign dig-
nitaries visiting in the United States
but which are to be taken out of the
United States may be exempt from re-
tail taxes or manufacturers excise
taxes, in accordance with the letter of
October 18, 1963, from the Chief, Excise
Tax Branch, Internal Revenue Service.

Subpart 629.3—State and Local
Taxes

629.302 Application of State and local
taxes to the Government.

The Office of the Legal Adviser is the
agency-designated counsel for the pur-
poses of FAR 29.302(a).

629.303 Application of State and local
taxes to Government contractors
and subcontractors.

The authority to make the deter-
mination prescribed in FAR 29.303(a) is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity (see 601.603–70). The Office of the
Legal Adviser is the agency-designated
counsel for the purposes of FAR
29.303(c).
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Subpart 629.4—Contract Clauses

629.401 Domestic contracts.

629.401–70 DOSAR contract clause.
The contracting officer shall insert

the clause at 652.229–71, Excise Tax Ex-
emption Statement for Contractors
Within the United States, in solicita-
tions and contracts if the prospective
contractor is located inside the United
States and the acquisition involves ex-
port of supplies to an overseas post.

PART 630—COST ACCOUNTING
STANDARDS

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c);
48 CFR Subpart 1.3.

Subpart 630.3—CAS Program
Requirements

630.201–5 Waiver.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 30.201–5(c).

[53 FR 26173, July 11, 1988]

PART 631—CONTRACT COST
PRINCIPLES AND PROCEDURES

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

Subpart 631.1—Applicability

631.101 Objectives.
The Procurement Executive is the

agency head’s designee for the purposes
of FAR 31.101.

[59 FR 66764, Dec. 28, 1994]

PART 632—CONTRACT FINANCING

Subpart 632.4—Advance Payments

Sec.
632.402 General.
632.407 Interest.

Subpart 632.7—Contract Funding

632.703 Contract funding requirements.
632.703–3 Contracts crossing fiscal years.

Subpart 632.8—Assignment of Claims

632.803 Policies.

Subpart 632.9—Prompt Payment

632.903 Policy.
632.908 Contract clauses.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26173, July 11, 1988, unless
otherwise noted.

Subpart 632.4—Advance
Payments

632.402 General.
(b) Advance payments shall be au-

thorized sparingly. Contracting officers
should consider the use of partial pay-
ments, fast payments, or more frequent
payments as alternatives to advance
payments.

(c)(1)(iii) The authority to make the
determination prescribed in FAR
32.402(c)(1)(iii) is delegated, without
power of redelegation, to the head of
the contracting activity (see 601.603–
70). For acquisitions by overseas posts,
the head of the contracting activity
shall obtain the concurrence of the
Procurement Executive before making
a determination pursuant to this sec-
tion.

[53 FR 26173, July 11, 1988, as amended at 59
FR 66764, Dec. 28, 1994]

632.407 Interest.
(d) The Procurement Executive is the

agency head’s designee for the purposes
of FAR 32.407(d).

[59 FR 66764, Dec. 28, 1994]

Subpart 632.7—Contract Funding

632.703 Contract funding require-
ments.

632.703–3 Contracts crossing fiscal
years.

(a) The State Department Basic Au-
thorities Act of 1956, as amended (22
U.S.C. 2696(e)), allows funds from an-
nual appropriations to extend beyond
the fiscal year in which the acquisition
was funded. This authority may be
used for acquisitions of supplies or
services, regardless of dollar amount or
contract type. Use of this authority re-
quires that:

(1) The acquisition normally would
be considered severable (i.e., the serv-
ices are repetitive and can be started
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or stopped any time; would normally
be funded and performed within a fiscal
year; and are not services integral to
the creation of an end product. An ex-
ample is janitorial services);

(2) The base performance period is
twelve months, begins in the current
fiscal year, and crosses into the next
fiscal year; and,

(3) Full funding for twelve months is
available in the current year.

(b) If the acquisition involves more
than one source of funds, the contract
shall be priced to identify the source of
funds (by allotment) with the relevant
portion of the total supplies or serv-
ices. For current Department con-
tracts, bilateral modifications are au-
thorized where necessary to convert to
a performance period that crosses fis-
cal years, as long as the requisite fund-
ing is available as described in para-
graph (a), and provided that the total
contract length does not increase.

(c) Use of this authority shall be doc-
umented in the contract file and be in-
cluded as part of the Advance Acquisi-
tion Plan and Price Negotiation Memo-
randum. If neither document is rel-
evant to the acquisition, the contract-
ing officer shall prepare a written doc-
ument to the file indicating compli-
ance with this subsection.

(d) For acquisitions conducted by
overseas posts that are funded by an-
other agency, the contracting officer
shall ensure that funding for the full
twelve-month period is available at
time of award if the authority in 22
U.S.C. 2696(e) will be used.

[59 FR 66764, Dec. 28, 1994]

Subpart 632.8—Assignment of
Claims

632.803 Policies.

(b) The assignment of claims shall be
prohibited for all personal services con-
tracts. The assignment of claims shall
also be prohibited for all contracts
awarded and performed overseas, un-
less approval is received from the Pro-
curement Executive.

[59 FR 66764, Dec. 28, 1994]

Subpart 632.9—Prompt Payment

632.903 Policy.

The authority to make the deter-
mination prescribed in FAR 32.903 is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity. Before making a determination
concerning early invoice and contract
financing payments, the head of the
contracting activity shall consult with
the Office of Fiscal Operations direc-
tor, or designee.

[55 FR 5775, Feb. 16, 1990]

632.908 Contract clauses.

(a) The contracting officer may in-
sert a clause substantially the same as
the clause at 652.232–70, Payment
Schedule and Invoice Submission
(Fixed-Price), in fixed-price type solici-
tations and contracts.

(b) The contracting officer may in-
sert a clause substantially the same as
the clause at 652.232–71, Voucher Sub-
mission (cost-Reimbursement), in cost-
reimbursement type solicitations and
contracts.

[59 FR 66764, Dec. 28, 1994]

PART 633—PROTESTS, DISPUTES,
AND APPEALS

Subpart 633.1—Protests

Sec.
633.102 General.
633.103 Protests to the agency.
633.104 Protests to GAO.
633.105 Protests to GSBCA.

Subpart 633.2—Disputes and Appeals

633.203 Applicability.
633.211 Contracting officer’s decision.
633.214–70 Alternative dispute resolution.
633.270 Disputes and appeals under DOS con-

tracts subject to the Contract Disputes
Act of 1978.

633.270–1 Scope of section.
633.270–2 Designation.
633.270–3 DOS support.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26173, July 11, 1988, unless
otherwise noted.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00543 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



548

48 CFR Ch. 6 (10–1–98 Edition)633.102

Subpart 633.1—Protests
633.102 General.

All communications relative to pro-
tests filed with the General Accounting
Office (GAO) or the General Services
Administration Board of Contract Ap-
peals (GSBCA) shall be coordinated
with the Office of the Legal Adviser.

633.103 Protests to the agency.
For protests filed with the Depart-

ment and received before award, the
contracting office shall obtain the ad-
vice of the Office of the Legal Adviser
before making the determination pre-
scribed in FAR 33.103(a).

633.104 Protests to GAO.
(a) General. (1) Upon being tele-

phonically advised by the GAO of the
receipt of a protest, before or after
award, the Office of the Legal Adviser
shall inform the appropriate head of
the contracting activity, who shall im-
mediately notify the contracting offi-
cer. For protests concerning ADP ac-
quisitions, the Office of the Legal Ad-
viser shall also inform the Deputy As-
sistant Secretary for Information Man-
agement. After receiving a copy of the
protest from GAO and its request for
an administrative report, the Office of
the Legal Adviser shall promptly pro-
vide the same to the head of the con-
tracting activity involved, who shall
promptly provide a copy to the con-
tracting officer and request a written
report in conformance with FAR
33.104(a)(2).

(2) In addition to the requirements in
FAR 33.104(a)(2), the report responsive
to the protest shall be appropriately ti-
tled and dated, shall cite the GAO file
number, and shall be prepared and
signed by the contracting officer. The
contracting officer shall prepare the
report with the assistance of the Office
of the Legal Adviser. If appropriate,
the report shall contain a statement
regarding any urgency for the acquisi-
tion and the extent to which a delay in
award may result in significant per-
formance difficulties or additional ex-
pense to the Government. If award is
not urgent, the report shall include an
estimate of the length of time an
award may be delayed without signifi-
cant expense or difficulty in perform-

ance. The head of the contracting ac-
tivity shall submit to the Office of the
Legal Adviser an original and two com-
plete copies of the contracting officer’s
report. The contracting officer shall
provide one complete copy to each in-
terested party who responded to GAO,
to the contracting officer, or to the Of-
fice of the Legal Adviser pursuant to
the notification prescribed in para-
graph (a)(3) below. In submitting the
report to GAO, the Office of the Legal
Adviser shall identify all parties to
whom the report has been furnished.

(3) As prescribed in FAR 33.104(a)(3)
and 4 CFR 21.3, the contracting officer
shall promptly notify all interested
parties, including offerors (or the con-
tractor if the protest is after award) in-
volved in or affected by the protest,
that a protest has been filed with the
GAO and the basis for the protest. The
contracting officer shall place a writ-
ten record of such notifications in the
contract file. The contracting officer
shall promptly transmit by letter a
copy of the protest to all interested
parties previously notified and include
a statement requiring furnishing of
views and information directly to the
GAO. The contracting officer shall send
copies of such cover letters concur-
rently to the Office of the Legal Ad-
viser. Cover letters shall contain a
specified period of time for submission
of comments, in accordance with FAR
33.104(a)(3), and include instructions
that any comments submitted to the
GAO should also be submitted simulta-
neously to the contracting officer and
the Office of the Legal Adviser. Mate-
rials submitted by the protester may
be withheld from interested parties in
accordance with 4 CFR 21.3(b).

(4) All DOS personnel shall handle
protests on a priority basis. If the spe-
cific circumstances of the protest re-
quire a longer period than allowed
under FAR 33.104(a)(3), the head of the
contracting activity shall immediately
notify the Office of the Legal Adviser,
which shall prepare a written request
for extension of the period in accord-
ance with 4 CFR 21.3(d). The head of
the contracting activity shall deliver
the protest report to the Office of the
Legal Adviser within 15 work days
from the date of telephonic notifica-
tion by the Office of the Legal Adviser.
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For reports involving use of the 10
work day express option provided at
FAR 33.104(a)(4), the Office of the Legal
Adviser shall establish the report deliv-
ery date after consultation with the
head of the contracting activity.

(b) Protests before award. If a protest
before award has been filed with GAO
and the contracting officer determines
in writing that it is necessary to make
award under the circumstances pre-
scribed in FAR 33.104(b)(1), the con-
tracting officer shall first obtain ad-
vice from the Office of the legal Ad-
viser. The contracting officer shall sub-
mit the written determination to the
head of the contracting activity for ap-
proval.

(f) Notice to GAO. The authority to
submit the report prescribed in FAR
33.104(f) is delegated, without power of
redelegation, to the head of the con-
tracting activity. The report shall be
submitted to the Comptroller General
through the Office of the Legal Ad-
viser.

[53 FR 26173, July 11, 1988, as amended at 59
FR 66764, Dec. 28, 1994]

633.105 Protests to GSBCA.
(a) Upon receipt of a copy of a protest

to GSBCA, the contracting officer or
the official designated in the solicita-
tion shall immediately notify the Of-
fice of the Legal Adviser and the Dep-
uty Assistant Secretary for Informa-
tion Management. The contracting of-
ficer is responsible for compliance with
the requirements in FAR 33.105(a)(2).
The contracting officer shall include in
the contract file a record of such noti-
fications to all parties and related cor-
respondence with GSBCA. The con-
tracting officer shall provide to the Of-
fice of the Legal Adviser a copy of the
list of interested parties notified, si-
multaneously with submission of the
list to the GSBCA.

(b) The contracting officer shall sub-
mit to the Office of the Legal Adviser
an original and two copies of the pro-
test file, documented in conformance
with FAR 33.105(b), within 8 work days
after the filing of a protest. The con-
tracting officer also shall provide a
complete copy of the file to the pro-
tester and all other interested parties
within 10 work days after filing of the
protest. The protest file shall be orga-

nized to comply with the requirements
of Rule 4(b) of the GSBCA Rules of Pro-
cedure (48 CFR Ch. 61). The Office of
the Legal Adviser shall then submit
the file to the GSBCA within 10 work
days after filing of the protest.

(c) The Office of the Legal Adviser
shall represent the contracting officer
at any hearing on suspension of the
agency’s delegation of procurement au-
thority or at any hearing on the merits
of the protest. The Office of the Legal
Adviser shall notify the contracting of-
ficer and the Deputy Assistant Sec-
retary for Information Management of
the results of any hearing.

(d) The authority to execute the de-
termination and findings (D&F) pre-
scribed in FAR 33.105(d)(2) is delegated,
without power of redelegation, to the
head of the contracting activity.

[53 FR 26173, July 11, 1988, as amended at 59
FR 66764, Dec. 28, 1994]

Subpart 633.2—Disputes and
Appeals

633.203 Applicability.
The Procurement Executive is the

agency head for the purposes of FAR
33.203(b).

633.211 Contracting officer’s decision.
(a) In the second sentence of FAR

33.211(a)(4)(v), contracting officers shall
replace ‘‘the Board of Contract Ap-
peals’’ with ‘‘Armed Services Board of
Contract Appeals, Skyline 6, 5109 Lees-
burg Pike, Falls Church, VA 22041.’’

(b) Prior to issuing a contracting of-
ficer’s final decision, the contracting
officer shall obtain assistance, as ap-
propriate, from the Office of the Legal
Adviser.

633.214–70 Alternative dispute resolu-
tion.

(a) Policy. The Department’s goal is
to resolve contract disputes before the
issuance of a contracting officer’s final
decision under the Contract Disputes
Act. Contracting officers shall consider
all possible means of reaching a nego-
tiated settlement, consistent with the
Government’s best interests, before
issuing a final decision on a contractor
claim under the process outlined in
FAR 33.206 through 33.211.
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(b) When to use ADR. (1) Factors favor-
ing ADR. Contracting officers should
consider using ADR in those cases
where:

(i) Only facts are in dispute;
(ii) The facts are clearly not favor-

able to the Government;
(iii) The anticipated costs (in time

and money) are less than the antici-
pated costs of litigation;

(iv) Settlement attempts have
reached an impasse;

(v) ADR techniques have been used
successfully in similar situations;

(vi) There is a need for independent
expert analysis; or,

(vii) The claim has merit but its
value is overstated.

(2) Factors disfavoring ADR. The fol-
lowing circumstances do not favor use
of ADR:

(i) Cases involving disputes con-
trolled by clear legal precedent, mak-
ing compromise difficult;

(ii) The resolution will have a signifi-
cant impact on other pending cases or
on the future conduct of Department
business;

(iii) The dispute is primarily over
issues of law;

(iv) A decision of precedential value
is needed;

(v) A significant policy question is
involved;

(vi) A full public record of the pro-
ceeding is important;

(vii) The outcome could significantly
involve persons who are not parties to
the contract;

(viii) The costs of pursuing an ADR
procedure (in time and money) exceed
the cost of litigation;

(ix) The nature of the case may cause
ADR to be used merely for delay or dis-
covery; or,

(x) The case involves criminal viola-
tions.

(3) Initial action. Immediately upon
receipt of a claim, the contracting offi-
cer shall send a letter acknowledging
receipt of the claim and soliciting the
contractor’s views on submitting this
claim for ADR. In every dispute, the
first step toward resolution shall be
unassisted negotiations, in which the
parties try to work out the disagree-
ment among themselves. If this fails,
before issuing a final decision, the con-
tracting officer shall consult first with

the head of the contracting activity,
and contact the Office of the Legal Ad-
viser and A/OPE to determine whether
the disagreement appears susceptible
to resolution by ADR. Consideration
shall be given to pursuing additional
fact-finding or designating a neutral
expert in the disputed issue to provide
an advisory opinion.

(c) Methods of ADR. If the initial ac-
tion to resolve the dispute fails, and
the contracting officer issues a final
decision which is appealed, ADR may
still be feasible. The ASBCA issues a
notice regarding ADR to all contrac-
tors who file appeals under the Con-
tract Disputes Act. This notice de-
scribes the following ADR techniques,
which contracting officers are urged to
discuss with contractors at any time:

(1) Settlement judge. A settlement
judge is either an administrative judge
or hearing examiner who is appointed
by the parties in dispute for the pur-
pose of facilitating settlement. The
agenda is flexible and based on the spe-
cifics of the individual dispute. By
holding a frank, in-depth discussion of
the strengths and weaknesses of each
party’s position, the settlement judge
may be able to foster a settlement of
the dispute. The settlement judge may
meet with the parties jointly or indi-
vidually, and the settlement judge’s
recommendations are not binding.
Typically, the settlement judge’s opin-
ions, based on his or her experience in
handling prior disputes, will help the
parties realize whether their argu-
ments have merit or not.

(2) Minitrial. A minitrial is not an ac-
tual trial but rather a flexible, expe-
dited, but structured procedure in
which each party presents an abbre-
viated version of its position both to a
neutral advisor (who may be appointed
by the ASBCA) and to principals of the
parties who have full contractual au-
thority to conclude a settlement. The
parties mutually decide on the form of
presentation without regard to tradi-
tional judicial proceedings or rules of
evidence. An advance agreement by the
parties specifies the procedure to be
followed in making presentations, as
well as the role of the neutral advisor.
Upon conclusion of the presentations,
settlement negotiations are conducted.
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The neutral advisor may assist the par-
ties in negotiating settlement, includ-
ing making non-binding recommenda-
tions.

(3) Summary trial with binding decision.
A summary trial with binding decision
is a procedure in which the scheduling
of an appeal is expedited and the par-
ties try their appeal informally before
an administrative judge or panel of
judges. The length of the trial and the
time for presentation and decision are
tailored to the needs of the particular
case. Trial procedures and rules appli-
cable to appeals are modified or elimi-
nated to expedite resolution of the ap-
peal. The parties must agree, however,
that all decisions, rulings, and orders
by the judge(s) are final, conclusive,
and not appealable, and may not be set
aside, except for fraud. A summary
‘‘bench’’ decision is issued at the con-
clusion of the trial or a summary writ-
ten decision will be issued within ten
(10) days of either the trial’s conclusion
or receipt of a trial transcript.

(4) Mediation. Mediation is a process
in which a neutral and impartial third
party assists the Government and the
contractor in conflict to negotiate an
acceptable settlement of contested
issues. The mediator is jointly selected
and is asked by the disputing parties to
assist them to reach a voluntary agree-
ment. The mediator has no decision-
making authority and cannot impose a
decision. Mediation assistance involves
working with the parties to improve
their communications, clarify or inter-
pret data, identify key issues to be dis-
cussed, design an effective negotiation
process, generate settlement options,
or help to identify or formulate areas
of agreement. Additional information
is available in Army Corps of Engineers
IWR Pamphlet 91–ADR–P–3, Mediation,
September 1991; and Administrative
Conference of the U.S., Mediation: A
Primer for Federal Agencies, available
from A/OPE.

(5) Arbitration. Non-binding arbitra-
tion is a process in which a dispute is
jointly submitted by the Government
and a contractor to an impartial and
neutral person or panel who provides a
written, non-binding opinion used as a
guide for negotiations toward a settle-
ment. Although the Administrative
Dispute Resolution Act of 1990 (Pub. L.

101–552) allows agencies to use binding
arbitration, the law provides that the
agency head may vacate any arbitra-
tion award within 30 days after it is
served on all parties. For this reason,
non-binding arbitration is preferable.
Additional information is available in
Army Corps of Engineers IWR Pam-
phlet 91–ADR–P–2, Non-Binding Arbi-
tration, September 1990, available from
A/OPE.

(6) Partnering. Partnering involves an
agreement in principle to share the
risks involved in completing a project,
and to establish and promote a part-
nership environment. Partnering itself
is not a contractual agreement and it
does not create any legally enforceable
rights, but instead partnering seeks to
create a new cooperative attitude in
completing Government contracts. The
three basic steps in partnering are:

(i) Establish the new relationship
through personal contact among the
principals for the Government and the
contractor before the work begins;

(ii) Prepare a joint statement of
goals establishing common objectives
in specific detail for reaching the
goals; and,

(iii) Identify specific dispute preven-
tion processes designed to head off
problems, evaluate performance, and
promote cooperation. Additional infor-
mation is available in Army Corps of
Engineers IWR Pamphlet 91–ADR–P–4,
Partnering, December 1991, available
from A/OPE.

(d) ADR procedures. The ADR method
shall be selected voluntarily by both
the Government and the contractor.
Both parties shall agree on the proce-
dures to be followed, including the
agenda and amount of time allowed for
each party to present its case. The par-
ties may choose not to have a written
transcript or hearing on the record, as
this might inhibit settlement. Also,
the decision rendered, if any, should
not be considered to establish any
precedent for future litigation unless
the parties agree otherwise. In cases
where the parties agree to pay jointly
for a third-party neutral advisor, it is
recommended that the parties and the
advisor agree on a fair and reasonable
price. The Government would then
issue a simplified acquisition (if the
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dollar amount does not exceed the sim-
plified acquisition limitation) for 50%
of the agreed price, and the advisor
would submit separate invoices (each
for 50% of the price) to the Government
and the contractor.

[59 FR 66764, Dec. 28, 1994]

633.270 Disputes and appeals under
DOS contracts subject to the Con-
tract Disputes Act of 1978.

633.270–1 Scope of section.
This section concerns disputes relat-

ing to DOS contracts and the transfer
of certain appellate and review func-
tions from the Department of State to
the Armed Services Board of Contract
Appeals.

633.270–2 Designation.
The Armed Services Board of Con-

tract Appeals (ASBCA) is the author-

ized representative of the Secretary of
State and the Procurement Executive
for the purposes of hearing and resolv-
ing disputes relating to DOS contracts
subject to the Contract Disputes Act of
1978. The ASBCA shall hear and deter-
mine appeals by contractors from con-
tracting officers’ final decisions on dis-
puted issues relating to DOS contracts
subject to the Contract Disputes Act of
1978.

633.270–3 DOS support.

The Procurement Executive shall en-
sure the support of all DOS personnel
in processing appeals before the
ASBCA. The Procurement Executive is
authorized to require such DOS officers
and employees to cooperate for this
purpose.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 634—MAJOR SYSTEM
ACQUISITION

Sec.
634.001 Definitions.
634.001–70 Supplemental definitions.
634.002 Policy.
634.003 Responsibilities.
634.005 General requirements.
634.005–6 Full production.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26175, July 11, 1988, unless
otherwise noted.

634.001 Definitions.
Major system:
(a) The definition of ‘‘major system’’

in OMB Circular No. A–109, Major Sys-
tem Acquisitions (A–109), provides no
exclusions; however, FAR 34.001 ex-
cludes from the definition of ‘‘major
system’’ construction or other im-
provements to real property. Acquisi-
tion of capital project systems by the
Office of Foreign Buildings, which
would otherwise be subject to the re-
quirements of A–109 are thus exempted
from these requirements. Under sepa-
rate authority, the DOS has other ex-
isting controls that provide the nec-
essary review, approval, and monitor-
ing procedures to manage capital
project systems acquisitions by the Of-
fice of Foreign Buildings.

(b) Pursuant to A–109 and paragraph
(b) of the definition of ‘‘major system’’
prescribed in FAR 34.001, any DOS sys-
tem shall be considered a major system
if total acquisition costs with private
industry are expected to equal or ex-
ceed $30,000,000.

(c) The acquisition executive is the
Under Secretary for Management for
the purposes of paragraph (c) of the
definition of ‘‘major system’’ pre-
scribed in FAR 34.001. The acquisition
executive is authorized to designate as
a major system acquisition any DOS
system not expected to meet or exceed
the $30,000,000 threshold identified in
paragraph (b) above; provided, that the
determination shall be made in accord-
ance with the requirements of A–109,
FAR Part 34, and this part 634.

(d) Classification as a major system
acquisition is independent of the num-

ber of component DOS contracting ac-
tivities involved in the process. A
major system acquisition may occur
entirely within the jurisdiction of a
single contracting activity or it may
involve more than one DOS contract-
ing activity.

(e) Each major system acquisition
shall be in response to a need of one of
the DOS major missions, which are
identified in volume 1 of the Foreign
Affairs Manual System.

[53 FR 26175, July 11, 1988, as amended at 59
FR 66766, Dec. 28, 1994]

634.001–70 Supplemental definitions.

Section five of A–109 defines several
terms in addition to those defined in
FAR 34.001.

Major Acquisition Program Office (A/
IM/MAPO) is located within the Office
of Information Management. It has
managerial and operational respon-
sibilities relative to all major informa-
tion resource acquisitions.

[53 FR 26175, July 11, 1988; 53 FR 36462, Sept.
20, 1988, as amended at 59 FR 66766, Dec. 28,
1994]

634.002 Policy.

The objective of A–109 is to assure ef-
fectiveness and efficiency in acquiring
major systems. Section six of A–109
provides general policy guidelines in
addition to those prescribed in FAR
34.002.

634.003 Responsibilities.

(a) The Procurement Executive is the
agency head’s designee for the purposes
of FAR 34.003(a). Written procedures
for acquiring Federal Information
Processing (FIP) resources by A/IM/
MAPO are contained in the ‘‘Source
Selection Procedures Guide’’, issued by
that Office.

(b) The Under Secretary for Manage-
ment is the agency head for the pur-
poses of FAR 34.003(c) and the acquisi-
tion executive for the purposes of A–
109.

[53 FR 26175, July 11, 1988, as amended at 59
FR 66766, Dec. 28, 1994]
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634.005 General requirements.

634.005–6 Full production.
The Deputy Secretary is the agency

head for the purposes of FAR 34.005–6.

[59 FR 66766, Dec. 28, 1994]

PART 636—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

Subpart 636.1—General

Sec.
636.101 Applicability.
636.101–70 Exception.

Subpart 636.2—Special Aspects of
Contracting for Construction

636.209 Construction contracts with archi-
tect-engineer firms.

Subpart 636.6—Architect-Engineer Services

636.602 Selection of firms for architect-engi-
neer contracts.

636.602–4 Selection authority.
636.602–5 Short selection processes for con-

tracts not to exceed the simplified acqui-
sition threshold.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26175, July 11, 1988, unless
otherwise noted.

Subpart 636.1—General
636.101 Applicability.

636.101–70 Exception.
Contracts for overseas construction,

including capital improvements, alter-
ations, and major repairs, may be ex-
cepted from the provisions of the FAR
(48 CFR Ch. 1) under the authority of
the Foreign Service Buildings Act,
1926, as amended, 22 U.S.C. 292 et seq.,
as further codified at section 474 of
Title 40, Public Buildings, Property,
and Works, of the U.S. Code.

[53 FR 26175, July 11, 1988, as amended at 59
FR 66766, Dec. 28, 1994]

Subpart 636.2—Special Aspects of
Contracting for Construction

636.209 Construction contracts with
architect-engineer firms.

The Procurement Executive is the
head of the agency for the purposes of
FAR 36.209.

Subpart 636.6—Architect-Engineer
Services

636.602 Selection of firms for archi-
tect-engineer contracts.

636.602–4 Selection authority.
(a) The final selection decision shall

be made as designated by the Deputy
Assistant Secretary for Foreign Build-
ings Operations for acquisitions issued
by that office; the Director, Moscow
Embassy Buildings Control Office, for
Moscow chancery building(s) only; and,
the appropriate head of the contracting
activity for all other actions.

[59 FR 66766, Dec. 28, 1994]

636.602–5 Short selection processes for
contracts not to exceed the sim-
plified acquisition threshold.

The short selection process described
in FAR 36.602–5 is authorized for use for
contracts not expected to exceed the
simplified acquisition threshold.

[59 FR 66766, Dec. 28, 1994, as amended at 60
FR 39663, Aug. 3, 1995]

PART 637—SERVICE CONTRACTING

Subpart 637.1—Service Contracts—
General

Sec.
637.103 Contracting officer responsibility.
637.104 Personal services contracts.
637.104–70 DOS personal services contracts.
637.106 Funding and term of service con-

tracts.
637.110 Solicitation provisions and contract

clauses.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26176, July 11, 1988, unless
otherwise noted.

Subpart 637.1—Service
Contracts—General

637.103 Contracting officer respon-
sibility.

The Office of the Legal Adviser is the
DOS legal counsel for the purposes of
FAR 37.103(a)(2).

637.104 Personal services contracts.
The Office of the Legal Adviser is the

DOS legal counsel for the purposes of
FAR 37.104(e).
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637.104–70 DOS personal services con-
tracts.

Pursuant to FAR 37.104(b), DOS stat-
utory authorities for personal services
contracts are—

(a) For the Department, section 2(c)
of the State Department Basic Au-
thorities Act of 1956, as amended (22
U.S.C. 2669);

(b) For the Bureau of Population,
Refugees, and Migration, section 5(a)(6)
of the Migration and Refugee Assist-
ance Act of 1962, as amended (22 U.S.C.
2605);

(c) For the Bureau for International
Narcotics and Law Enforcement Af-
fairs, section 636(a)(3) of the Foreign
Assistance Act of 1961, as amended (22
U.S.C. 2396);

(d) For the Foreign Service Institute,
section 704(a)(4) of the Foreign Service
Act of 1980, as amended (22 U.S.C. 4024);

(e) For the Office of Foreign Mis-
sions, section 208(d) of Title II—Au-
thorities Relating to the Regulation of
Foreign Missions, of the State Depart-
ment Basic Authorities Act of 1956, as
amended (22 U.S.C. 4308);

(f) For the Office of Foreign Build-
ings and the Moscow Embassy Control
Office, section 5 of the Foreign Service
Buildings Act, 1926, as amended (22
U.S.C. 296);

(g) For the U.S. Mission to the
United Nations, section 7 of the United
Nations Participation Act of 1945, as
amended (22 U.S.C. 287e); and

(h) For the Bureau of International
Organization Affairs, the separate
State Department appropriations acts.

[53 FR 26176, July 11, 1988, as amended at 59
FR 66766, Dec. 28, 1994; 60 FR 39663, Aug. 3,
1995]

637.106 Funding and term of service
contracts.

The Department’s statutory author-
ity for authorizing contracts for serv-

ices funded by annual appropriations to
be performed in two fiscal years, if the
total amount for such contracts is obli-
gated in the earlier fiscal year, is 22
U.S.C. 2696(e). See DOSAR 632.703–3.

[59 FR 66766, Dec. 28, 1994]

637.110 Solicitation provisions and
contract clauses.

(a) The contracting officer shall in-
sert the clause at 652.237–70, Compen-
satory Time Off, in personal services
contracts awarded in support of Inter-
national Narcotics Control programs
overseas, if the contracting officer de-
termines its use appropriate.

(b) The contracting officer shall in-
sert the clause at 652.237–71, Identifica-
tion/Building Pass, in all solicitations
and contracts where contractor person-
nel require frequent and continuing ac-
cess to Department of State facilities.

(c) The contracting officer shall in-
sert a clause substantially the same as
the clause at 652.237–72, Observance of
Legal Holidays and Administrative
Leave, in all solicitations and con-
tracts where contractor personnel will
be working on-site in any Department
of State facility.

[59 FR 66766, Dec. 28, 1994]

PART 639—ACQUISITION OF
INFORMATION RESOURCES

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

639.001–70 Policy.

(a) The Assistant Secretary of State
for Administration is the Department’s
Designated Senior Official as defined in
the Federal Information Resources
Management Regulation (FIRMR) 201–
39.201.

[59 FR 66766, Dec. 28, 1994]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 642—CONTRACT
ADMINISTRATION

Subpart 642.2—Assignment of Contract
Administration

Sec.
642.270 Contracting Officer’s Representative

(COR).
642.271 DOSAR contract clause.

Subpart 642.6—Corporate Administrative
Contracting Officer

642.602 Assignment and location.

Subpart 642.14—Traffic and Transportation
Management

642.1406–2 Contract clause.
642.1406–2–70 DOSAR contract clauses.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26176, July 11, 1988, unless
otherwise noted.

Subpart 642.2—Assignment of
Contract Administration

642.270 Contracting Officer’s Rep-
resentative (COR).

(a) Scope. Contracting officers may
designate technically qualified person-
nel as their authorized representatives
to assist in the administration of con-
tracts. This section is mandatory for
domestic contracting activities and
recommended for overseas contracting
activities.

(b) Policy. It is Department policy
that only Department of State employ-
ees who have completed adequate
training and have the necessary experi-
ence and judgment shall be appointed
as CORs. This policy shall be reinforced
by contracting officers and adminis-
tered jointly by A/OPE and FSI. Re-
quired training shall be funded by the
COR’s office.

[59 FR 66766, Dec. 28, 1994]

642.271 DOSAR contract clause.
The contracting officer shall insert a

clause substantially the same as the
clause at 652.242–70, Contracting Offi-
cer’s Representative, in solicitations
and contracts when appointment of a

contracting officer’s representative is
anticipated.

[53 FR 26176, July 11, 1988, as amended at 59
FR 66766, Dec. 28, 1994]

Subpart 642.6—Corporate
Administration Contracting Officer
642.602 Assignment and location.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 42.602(a).

Subpart 642.14—Traffic and
Transportation Management

642.1406–2 Contract clause.

642.1406–2–70 DOSAR contract
clauses.

(a) The contracting officer shall in-
sert the clause at 652.242–71, Notice of
Shipment, in solicitations and con-
tracts entered into and performed out-
side the United States, when overseas
shipment of supplies is required.

(b) The contracting officer shall in-
sert the clause at 652.242–72, Shipping
Instructions, in solicitations and con-
tracts with a source in the United
States and overseas shipment of sup-
plies is required.

PART 643—CONTRACT
MODIFICATIONS

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

Subpart 643.1—General
643.102 Policy.

643.102–70 Contract compliance and
review.

(a) When applicable, the contracting
officer shall ensure the proposed con-
tract modification complies with the
competition requirements of FAR Part
6 and DOSAR Part 606.

(b) Subpart 604.70 prescribes the re-
view requirements for modifying con-
tracts for supplies and services, includ-
ing construction. The contracting offi-
cer shall submit such contract modi-
fications to A/OPE when:
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(i) The modification itself exceeds
the thresholds established in
604.7002(a);

(ii) The modification will cause the
contract to exceed the thresholds es-
tablished in 604.7002(a); or,

(iii) Any proposed change under the
modification results in an increase or
decrease exceeding the thresholds in
604.7002(a) in any of the individual cost
elements of the existing contract.

[53 FR 26176, July 11, 1988, as amended at 59
FR 66767, Dec. 28, 1994]

PART 645—GOVERNMENT
PROPERTY

Subpart 645.3—Providing Government
Property to Contractors

Sec.
645.302 Providing facilities.
645.302–1 Policy.

Subpart 645.6—Reporting, Redistribution,
and Disposal of Contractor Inventory

645.608 Screening of contractor inventory.
645.608–6 Waiver of screening requirements.
645.610 Sale of surplus contractor inventory.
645.610–2 Exemptions from sale by GSA.

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c);
48 CFR Subpart 1.3.

SOURCE: 53 FR 26177, July 11, 1988, unless
otherwise noted.

Subpart 645.3—Providing Govern-
ment Property to Contractors

645.302 Providing facilities.

645.302–1 Policy.

The authority to make the deter-
mination prescribed in FAR 45.302–
1(a)(4) is delegated, without power of
redelegation, to the head of the con-
tracting activity (see 601.603–70).

Subpart 645.6—Reporting, Redis-
tribution, and Disposal of Con-
tractor Inventory

645.608 Screening of contractor inven-
tory.

645.608–6 Waiver of screening require-
ments.

The Procurement Executive is the
agency head’s designee for the purposes
of FAR 45.608–6.

645.610 Sale of surplus contractor in-
ventory.

645.610–2 Exemptions from sale by
GSA.

The Procurement Executive is the
agency head for the purposes of FAR
45.610–2(a).

PART 646—QUALITY ASSURANCE

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c);
48 CFR Subpart 1.3.

Subpart 646.7—Warranties

646.710 Contract clauses.

646.710–70 DOSAR contract clause.

The contracting officer shall insert
the clause at 652.246–70, Commercial
Warranty, in solicitations and con-
tracts for commercial supplies or serv-
ices awarded and performed outside the
United States.

[53 FR 26177, July 11, 1988]

PART 647—TRANSPORTATION

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

647.000 Scope of part.

The FAR and DOSAR do not apply to
the acquisition of transportation serv-
ices via Government bill of lading
(GBL) or other similar forms.

[59 FR 66767, Dec. 28, 1994]

PART 648—VALUE ENGINEERING

AUTHORITY: 22 U.S.C. 2658; 40 U.S.C. 486(c);
48 CFR 1.3.
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Subpart 648.1—Policies and
Procedures

648.102 Policies.
(a) The authority to grant exemp-

tions prescribed in FAR 48.102(a), or to
extend future contract savings or shar-
ing pursuant to FAR 48.102(g), is dele-
gated, without power of redelegation,
to the head of the contracting activity
(see 601.603–70).

[55 FR 5775, Feb. 16, 1990]

Subpart 648.2—Contract Clauses
648.201 Clauses for supply or service

contracts.
The authority to determine exemp-

tions prescribed in FAR 48.201(a)(6) is
delegated, without power of redelega-
tion, to the head of the contracting ac-
tivity.

[55 FR 5775, Feb. 16, 1990]

PART 649—TERMINATION OF
CONTRACTS

AUTHORITY: 40 U.S.C. 485(c); 22 U.S.C. 2658.

Subpart 649.1—General Principles.

649.106 Fraud or other criminal con-
duct.

If the Termination Contracting Offi-
cer (TCO) suspects fraud or other
criminal conduct related to the settle-
ment of a terminated contract, the
TCO shall discontinue negotiations and
report the facts to the Office of the In-
spector General.

[59 FR 66767, Dec. 28, 1994]

649.111 Review of proposed settle-
ments.

All proposed termination settlements
shall be reviewed and approved by the

Office of the Legal Adviser for legal
sufficiency. In addition,

(a) All proposed termination settle-
ments from domestic contracting ac-
tivities shall be approved by the head
of the contracting activity; and,

(b) All proposed termination settle-
ments from overseas contracting ac-
tivities shall be approved by the Pro-
curement Executive.

[59 FR 66767, Dec. 28, 1994]

PART 651—USE OF GOVERNMENT
SOURCES BY CONTRACTORS

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

Subpart 651.70—Contractor Use of
Travel Advances, Official
Travel Orders, and Govern-
ment Travel Requisitions

651.701 Policy.
(a) It is the Department’s policy that

contractors shall not:
(1) Receive travel advances from the

Department for contract-related trav-
el;

(2) Travel under official travel or-
ders; or,

(3) Receive Government Travel Req-
uisitions (GTRs) for transportation.

(b) All contract-related travel shall
be performed on the contractor’s ac-
count with reimbursement provided
after submission of a proper voucher.

(c) This policy does not apply to per-
sonal services contractor; provided,
that such contractors are paid through
the Department’s payroll system and
they are subject to the standard pay-
roll deductions of Federal Withholding
Tax and FICA. It also does not apply to
contracts awarded by the Office of Lan-
guage Services (A/OPR/LS).

[59 FR 66767, Dec. 28, 1994]
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SUBCHAPTER H—CLAUSES AND FORMS

PART 652—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Sec.
652.000 Scope of part.

Subpart 652.1—Instructions for Using
Provisions and Clauses

652.100 Scope of subpart.
652.100–70 Policy.
652.102 Incorporating provisions and

clauses.
652.102–1 Incorporation by reference.

Subpart 652.2—Texts of Provisions and
Clauses

652.200 Scope of subpart.
652.203–70 Prohibition Against the Use of

Federal Employees.
652.203–71 Certification Regarding Federal

Employment.
652.204–70 Security Requirements.
652.204–71 Security Requirements—Person-

nel.
652.206–70 Competition Advocacy/Ombuds-

man.
652.214–70 Notices.
652.214–71 Authorization to Perform.
652.216–70 Ordering—Indefinite-Delivery

Contract.
652.216–71 Price Adjustment.
652.219–70 Department of State Sub-

contracting Goals.
652.223–70 Estimates of the Total Percent-

age of Recovered Materials to be Utilized
in the Performance of the Contract.

652.223–71 Certification of Minimum Con-
tent Actually Utilized in the Perform-
ance of the Contract.

652.223–72 Use of Double-Sided Copying in
the Submissions of Bids or Proposals.

652.223–73 Use of Double-Sided Copying in
the Submission of Reports.

652.223–74 Use of Fly Ash as a Partial Re-
placement for Cement and Concrete.

652.223–75 Use of Recovered Materials in
Building Insulation Products.

652.223–76 Use of Lubricating Oils Contain-
ing Re-Refined Oils.

652.223–77 Use of Retread Tires.
652.223–78 Use of Recovered Materials in

Paper and Paper Products.
652.228–70 Indemnification.
652.228–71 Worker’s Compensation Insurance

(Defense Base Act)—Services.
652.228–72 Worker’s Compensation Insurance

(Defense Base Act)—Construction.
652.228–73 Waiver of the Defense Base Act.
652.228–74 Defense Base Act Insurance

Rates—Limitation—Services.

652.228–75 Defense Base Act Insurance
Rates—Limitation—Construction.

652.228–76 Defense Base Act Insurance
Rates—Limitation—Cost-Reimburse-
ment.

652.228–77 Defense Base Act Insurance
Rates—Limitation—Labor-Hour and
Time-and-Materials.

652.229–70 Excise Tax Exemption Statement
for Contractors Within the United
States.

652.232–70 Payment Schedule and Invoice
Submission (Fixed-Price).

652.232–71 Voucher Submission (Cost-Reim-
bursement).

652.237–70 Compensatory time off.
652.237–71 Identification/Building Pass.
652.237–72 Observance of Legal Holidays and

Administrative Leave.
652.242–70 Contracting Officer’s Representa-

tive (COR).
652.242–71 Notice of Shipments.
652.242–72 Shipping Instructions.
652.246–70 Commercial Warranty.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26177, July 11, 1988, unless
otherwise noted.

652.000 Scope of part.

This part sets forth solicitation pro-
visions and contract clauses, in addi-
tion to those prescribed in FAR Part
52, for use in DOS acquisitions.

Subpart 652.1—Instructions for
Using Provisions and Clauses

652.100 Scope of subpart.

652.100–70 Policy.

(a) The solicitation provisions and
contract clauses in FAR Subpart 52.2 or
this Subpart 652.2 shall be used as pre-
scribed therein, except when the use of
any provision or clause is prohibited by
or inconsistent with local laws, or the
supplies or services could not be ob-
tained if the provision or clause were
to be included.

(b) The contracting officer shall jus-
tify the exclusion of any provisions or
clauses in accordance with FAR Sub-
part 1.4 and 601.470.
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652.102 Incorporating provisions and
clauses.

652.102–1 Incorporation by reference.
The Procurement Executive is the

agency head for the purposes of FAR
52.102–1(a)(2)(ii).

Subpart 652.2—Texts of Provisions
and Clauses

652.200 Scope of subpart.
This subpart sets forth the text of all

DOSAR provisions and clauses, and for
each provision and clause provides a
cross-reference to the location in the
DOSAR that prescribes its use.

652.203–70 Prohibition Against the Use
of Federal Employees.

As prescribed in 603.670, insert the
following clause:

PROHIBITION AGAINST THE USE OF FEDERAL
EMPLOYEES (DEC 1994)

In accordance with Federal Acquisition
Regulation 3.601, contracts are not to be
awarded to Federal employees or a business
concern or other organization owned or sub-
stantially owned or controlled by one or
more Federal employees. For the purposes of
this contract, this prohibition against the
use of Federal employees includes any work
performed by the contractor or any of its
employees, subcontractors, or consultants.

(End of clause)

[59 FR 66767, Dec. 28, 1994]

652.203–71 Certification Regarding
Federal Employment.

As prescribed in 603.670, insert the
following provision:

CERTIFICATION REGARDING FEDERAL
EMPLOYMENT (DEC 1994)

By submitting an offer, the offeror hereby
certifies that it is not owned or substantially
owned or controlled by one or more Federal
employees.

(End of provision)

[59 FR 66767, Dec. 28, 1994]

652.204–70 Security Requirements.
As prescribed in 604.404–70, insert the

following clause in solicitations and
contracts performed outside the United

States to the extent the contract in-
volves access to classified information
(‘‘Confidential,’’ ‘‘Secret,’’ or ‘‘Top Se-
cret’’) or administratively controlled
information (‘‘Limited Official Use’’).
Contractors or contract employees
that are not U.S. citizens shall not
have access to classified or administra-
tively controlled information.

SECURITY REQUIREMENTS (JUL 1988)

(a) This clause applies to the extent that
this contract involves information the Gov-
ernment has determined to be classified
(‘‘Confidential,’’ ‘‘Secret,’’ or ‘‘Top Secret,’’
hereinafter referred to as ‘‘classified’’) or ad-
ministratively controlled (‘‘Limited Official
Use,’’ hereinafter referred to as ‘‘administra-
tively controlled’’).

(b) The Contractor (1) shall be responsible
for safeguarding all classified or administra-
tively controlled information in accordance
with paragraph (d) below and shall not sup-
ply, disclose, or otherwise permit any unau-
thorized person access to classified or admin-
istratively controlled information; (2) shall
not make or permit to be made any repro-
ductions of classified information or admin-
istratively controlled information, except
with the prior written authorization of the
Contracting Officer, Post Security Officer, or
Regional Security Officer; (3) shall submit to
the Contracting Officer, at such times as the
Contracting Officer may direct, an account-
ing of all reproductions of classified or ad-
ministratively controlled information; and
(4) shall not incorporate in any other project
any matter which will disclose classified or
administratively controlled information ex-
cept with the prior written authorization of
the Contracting Officer.

(c) The Contractor shall not permit any
non-U.S. citizen access to classified or ad-
ministratively controlled information. The
Contractor shall not permit any individual
access to classified information without the
prior written authorization of the Contract-
ing Officer, Post Security Officer, or Re-
gional Security Officer.

(d) The Contractor shall follow the proce-
dures for classifying, marking, handling,
transmitting, disseminating, storage, and de-
stroying official materials in accordance
with the Uniform Regulations (Foreign Af-
fairs Manual, Volume 5, Chapter 900, ‘‘Policy
and Procedural Security’’). The Contracting
Officer, Post Security Officer, or Regional
Security Officer shall provide a copy of this
document to the Contractor. The Contract-
ing Officer shall provide any supplements to
these regulations to the Contractor in writ-
ing.

(e) The Contractor agrees to submit imme-
diately to the Contracting Officer, Post Se-
curity Officer, a complete detailed report,
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appropriately classified, of any information
which the Contractor may have concerning
existing or threatened espionage, sabotage,
or subversive activity.

(f) The Government agrees that when nec-
essary it shall indicate by security classi-
fication or administratively controlled des-
ignation the degree of importance to the na-
tional security of information to be fur-
nished by the Contractor to the Government
or by the Government to the Contractor. The
Government shall give written notice to the
Contractor of such security classification or
administratively controlled designation and
of any subsequent changes thereof. The Con-
tractor shall rely on any letter or other writ-
ten instrument signed by the Contracting Of-
ficer changing a security classification or
administratively controlled designation of
information.

(g) The Contractor agrees to certify after
completion of this contract that it has sur-
rendered or disposed of all classified or ad-
ministratively controlled information in its
custody in accordance with applicable secu-
rity regulations or instructions.

(End of clause)

652.204–71 Security Requirements—
Personnel.

As prescribed in 604.404–70, insert the
following clause in solicitations and
contracts performed outside the United
States.

SECURITY REQUIREMENTS—PERSONNEL (JUL
1988)

The Contractor agrees, if directed by the
Contracting Officer, to furnish the Govern-
ment with the name, date and place of birth,
current address, and such other biographical
information as is readily available to the
Contractor, concerning any individual before
permitting said individual to perform under
this contract. The Contractor further agrees
to permit only those individuals approved by
the Government to be used in the perform-
ance of this contract.

(End of clause)

652.206–70 Competition Advocacy/Om-
budsman.

As prescribed in 606.570, insert the
following provision:

COMPETITION ADVOCACY/OMBUDSMAN (DEC
1994)

The Department of State’s Competition
Advocate is responsible for assisting indus-
try in removing restrictive requirements
from Department of State solicitations and
removing barriers to full and open competi-
tion. If such a solicitation is considered com-

petitively restrictive or does not appear
properly conducive to competition and con-
tracting practices, potential offerors are en-
couraged to first contact the contracting of-
fice for the respective solicitation identified
elsewhere in this solicitation. If concerns are
not adequately addressed, contact the De-
partment of State Competition Advocate on
(703) 516–1680, or write to: U.S. Department of
State, Competition Advocate, Office of the
Procurement Executive, A/OPE/CA, Suite
603, SA–6, Washington, DC 20522–0602.

(End of provision)

[59 FR 66767, Dec. 28, 1994]

652.214–70 Notices.
As prescribed in 614.201–7–70(b), insert

the following clause in solicitations
and contracts entered into and per-
formed outside the United States.

NOTICES (DEC 1994)

Any notice or request relating to this con-
tract given by either party to the other shall
be in writing. Said notice or request shall be
mailed or delivered by hand to the other
party at the address provided in the schedule
of the contract. All modifications to the con-
tract must be made in writing by the Con-
tracting Officer.

(End of clause)

[53 FR 26177, July 11, 1988. Redesignated and
amended at 59 FR 66767, Dec. 28, 1994]

652.214–71 Authorization to Perform.
As prescribed in 614.201–7–70(c), insert

the following provisions:

AUTHORIZATION TO PERFORM (DEC 1994)

The Contractor warrants that (a) it has ob-
tained authorization to operate and do busi-
ness in the country or countries in which
this contract will be performed; (b) it has ob-
tained all necessary licenses and permits re-
quired to perform this contract; and (c) it
shall comply fully with all laws, decrees,
labor standards and regulations of said coun-
try or countries during the performance of
this contract.

(End of provision)

[53 FR 26177, July 11, 1988. Redesignated and
amended at 59 FR 66767, Dec. 28, 1994]

652.216–70 Ordering—Indefinite-Deliv-
ery Contract.

As prescribed in 616.505–70, insert the
following clause in solicitations and
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contracts when a definite-quantity
contract, a requirements contract, or
an indefinite-quantity contract is con-
templated.

ORDERING—INDEFINITE-DELIVERY CONTRACTS
(DEC 1994)

The Government shall use one of the fol-
lowing forms to issue orders under this con-
tract:

(a) The Optional Form 347, Order for Sup-
plies or Services, and Optional Form 348,
Order for Supplies or Services Schedule—
Continuation; or,

(b) The Optional Form 206, Purchase Order,
Receiving Report and Voucher, and Optional
Form 206A, Continuation Sheet.

(End of clause)

[53 FR 26177, July 11, 1988, as amended at 59
FR 66768, Dec. 28, 1994]

652.216–71 Price Adjustment.
As prescribed in 616.203–4, insert a

clause substantially the same as fol-
lows:

PRICE ADJUSTMENT (DEC 1994)

(a) The contract cost may be adjusted
based on increases or decreases in actual
costs of direct service labor which result di-
rectly from laws enacted and effective dur-
ing the term of this contract by the [insert
name of country] Government.

(b) For the contracting officer to consider
any request for adjustment, the contractor
shall demonstrate in writing:

(1) That the change in the law occurred
subsequent to the award date of the con-
tract; and,

(2) That the change in the law could not
have been reasonably anticipated prior to
contract award; and,

(3) How the change in the law directly af-
fects the direct cost of direct service labor
under the contract.

(c) The contractor shall present docu-
mentation that clearly supports any request
for adjustment, including the calculation of
the amount of adjustment requested. This
documentation must identify and provide
the appropriate portions of the text of the
particular law from which the request is de-
rived.

(d) Any request for adjustment shall be
certified by signature by an officer or gen-
eral partner of the contractor having overall
responsibility for the conduct of the contrac-
tor’s affairs.

(e) No adjustment shall be made to the
contract price that relates to any overhead,
fixed costs, profit or fee for the contractor.
Only the amount charged to direct service

labor cost shall be considered by the Govern-
ment as basis for contract price adjustments.

(f) No request by the contractor for an ad-
justment under this clause shall be allowed
if asserted after final payment under this
contract has been made.

(g) This clause shall only apply to laws en-
acted by the [insert name of country] Govern-
ment meeting the criteria set forth above in
paragraph (a). No adjustments shall be made
due to currency devaluations fluctuations in
exchange rates.

(End of clause)

[59 FR 66768, Dec. 28, 1994]

652.219–70 Department of State Sub-
contracting Goals.

As prescribed in 619.708–70, insert a
provision substantially the same as fol-
lows:

DEPARTMENT OF STATE SUBCONTRACTING
GOALS (DEC 1994)

(a) The offeror shall provide a Small,
Small Disadvantaged and Woman-Owned En-
terprise Subcontracting Plan that details its
approach to selecting and using Small,
Small Disadvantaged, and Woman-Owned
Business Enterprises as requested by the
contracting officer.

(b) For the fiscal year [insert appropriate
fiscal year], the Department’s subcontracting
goals are as follows:

(1) Goal for subcontracting to SB:
llllllll

(2) Goal for subcontracting to SDB:
llllllll

(3) Goal for subcontracting to SWB:
llllllll

(4) Omnibus goals (if applicable):
(i) 10% to minority business
(ii) 10% to small business

(End of provision)

[59 FR 66768, Dec. 28, 1994]

652.223–70 Estimates of the Total Per-
centage of Recovered Materials to
be Utilized in the Performance of
the Contract.

As prescribed in 623.480(a), insert the
following provision:

ESTIMATES OF THE TOTAL PERCENTAGE OF RE-
COVERED MATERIALS TO BE UTILIZED IN THE
PERFORMANCE OF THE CONTRACT (DEC 1994)

(a) As required under Section 6002 of the
Resource Conservation and Recovery Act, an
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officer or employee of the offeror shall esti-
mate the total percentage of recovered mate-
rial to be utilized in the performance of the
contract.

(b) I, (insert name of certifier) am an officer
employee responsible for the preparation of
this offer and hereby estimate the total per-
centage of recovered material to be utilized
in the performance of the contract as fol-
lows:

Product
Estimate of total percent of
recovered material to be uti-

lized

(End of provision)

[59 FR 66768, Dec. 28, 1994]

652.223–71 Certification of Minimum
Content Actually Utilized in the
Performance of the Contract.

As prescribed in 623.480(b), insert the
following clause:

CERTIFICATION OF MINIMUM CONTENT ACTU-
ALLY UTILIZED IN THE PERFORMANCE OF THE
CONTRACT (DEC 1994)

(a) As required under Section 6002 of the
Resource Conservation and Recovery Act, an
officer or employee of the contractor shall
execute the following certification:

I, (insert name of certifier) am an officer or
employee responsible for the performance of
this contract and hereby certify the follow-
ing minimum recovered material content
was actually utilized in the performance of
this contract:

Product Percent of minimum recov-
ered material actually utilized

(b) The contractor shall submit this cer-
tification by January 31 in each year during
the period of performance of this contract.
The period of the certification shall cover
the preceding calendar year.

llllllllllllllllllllllll
Signature of the officer or employee

llllllllllllllllllllllll
Typed name of officer or employee

llllllllllllllllllllllll

Title

llllllllllllllllllllllll
Name of company, firm, or organization

llllllllllllllllllllllll
Date

(End of clause)

[59 FR 66768, Dec. 28, 1994]

652.223–72 Use of Double-Sided Copy-
ing in the Submissions of Bids or
Proposals.

As prescribed in 623.480(c), insert the
following provision:

USE OF DOUBLE-SIDED COPYING IN THE SUB-
MISSIONS OF BIDS OR PROPOSALS (DEC 1994)

(a) For the purposes of this provision,
‘‘double-sided copying’’ means copying two
one-sided originals on to the front and back
side of one sheet of paper.

(b) Unless otherwise stated in the solicita-
tion, offerors shall use double-sided copying
to reproduce all bids or proposals in response
to this solicitation.

(End of provision)

[59 FR 66768, Dec. 28, 1994]

652.223–73 Use of Double-Sided Copy-
ing in the Submission of Reports.

As prescribed in 623.480(d), insert the
following clause:

USE OF DOUBLE-SIDED COPYING IN THE

SUBMISSION OF REPORTS (DEC 1994)

(a) For the purposes of this clause, ‘‘dou-
ble-sided copying’’ means copying two one-
sided originals on to the front and back side
of one sheet of paper.

(b) Unless otherwise stated in this contract
or otherwise directed by the contracting offi-
cer, the contractor shall use double-sided
copying to reproduce any progress report,
draft report, of final report produced under
this contract.

(End of clause)

[59 FR 66769, Dec. 28, 1994]

652.223–74 Use of Fly Ash as a Partial
Replacement for Cement and Con-
crete.

As prescribed in 623.480(e), insert the
following clause:
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USE OF FLY ASH AS A PARTIAL REPLACEMENT
FOR CEMENT AND CONCRETE (DEC 1994)

The Architect/Engineer shall specify the
performance requirements of the cement and
concrete products required under the con-
tract using standard specifications when
available. Consistent with such performance
specifications, the Architect/Engineer shall
specify the use of fly ash, a finely divided
residue resulting from the combustion of
coal, as a partial replacement for cement
and concrete to the maximum extent prac-
ticable in accordance with ANSI/ASTM
Standards and all applicable codes.

(End of clause)

[59 FR 66769, Dec. 28, 1994]

652.223–75 Use of Recovered Materials
in Building Insulation Products.

As prescribed in 623.480(f), insert the
following clause:

USE OF RECOVERED MATERIALS IN BUILDING

INSULATION PRODUCTS (DEC 1994)

(a) This clause applies to building insula-
tion products used in the construction of
ceilings, floors, foundations, and walls, and
includes blanket, board, spray-in place and
loose-fill insulations.

(b) The Department’s minimum content
standard for recovered material in building
insulation products is set forth below.

Material type Percent by weight

Cellulose loose-fill and spray on ................................................................ 75% post-consumer recovered material.
Perlite composition board ........................................................................... 23% post-consumer recovered paper.
Plastic Rigid Foams—polyisocyanurate/polyurethane:

Rigid foam ........................................................................................... 9% recovered material.
Foam-in-place ..................................................................................... 5% recovered material.
Glass fiber reinforced .......................................................................... 6% recovered material.

Phenolic rigid foam ..................................................................................... 5% recovered material.
Rock Wool .................................................................................................. 75% recovered material.

NOTE: The minimum content standards are
based on the weight of the material (not vol-
ume) in the insulating core only.

(c) The Architect/Engineer shall include as
a design consideration the Department’s
preference for the use of building insulation
produced with recovered materials. The Ar-
chitect/Engineer shall specify the type of
building insulation products to be supplied,
and shall justify in writing the basis of the
selected product type if it is listed above, or
if any product listed above has a higher min-
imum content standard than the selected
product.

(End of clause)

[59 FR 66769, Dec. 28, 1994]

652.223–76 Use of Lubricating Oils
Containing Re-Refined Oils.

As prescribed in 623.480(g), insert the
following clause:

USE OF LUBRICATING OILS CONTAINING RE-
REFINED OILS (DEC 1994)

(a) If the contractor is required to supply
lubricating oils, hydraulic fluids, or gear oils
under this contract, the contractor shall
supply products conforming to the listed
military specifications as set forth below un-
less the contracting officer determines that

the listed products will not satisfy the De-
partment’s needs.

EPA LUBRICATING OILS CONTAINING RE-
REFINED OIL

(1) Engine Lubricating Oils
(i) MIL–L–46152 (or current version)—Lu-

bricating Oil Internal Combustion En-
gine, Administrative Service

(ii) API Engine Service Category SF–1980
Gasoline Engine Warranty Maintenance
Service

(iii) API Engine Service Category CC-Die-
sel Engine Service

(iv) MIL–L–2104D (or current version)—Lu-
bricating Oil Internal Combustion En-
gine, Tactical Service

(v) API Engine Service Category CD-Diesel
Engine Service

(vi) MIL–L–21260D (or current version)—
Lubricating Oil Internal Combustion En-
gine, Preservative and Break-In

(vii) MIL–L–4617 (or current version)—Lu-
bricating Oil, Internal Combustion En-
gine, Arctic

(2) Hydraulic Fluids
(i) MIL–H–5606 (or current version)—Hy-

draulic Fluid, Petroleum Base: Aircraft,
Missile, and Ordnance

(ii) MIL–H–6083 (or current version)—Hy-
draulic Fluid, Petroleum Base: Preserva-
tion and Operation

(3) Gear Oils
(i) MIL–L–2105d (or current version)—Lu-

bricating Oil, Gear, Multipurpose
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(b) Copies of the above specifications may
be obtained from: Standardization Document
Order Desk, Building 4, Section D, 700 Rob-
bins Avenue, Philadelphia, PA 19111–5094.

(c) Any lubricating oils, hydraulic fluids,
or gear oils delivered under this contract
that conform to the above listed military
specifications shall contain a minimum of
25% re-refined oils.

(End of clause)

[59 FR 66769, Dec. 28, 1994]

652.223–77 Use of Retread Tires.
As prescribed in 623.480(h), insert the

following clause:

USE OF RETREAD TIRES (DEC 1994)

(a) If the contractor is required to main-
tain or replace Government tires under this
contract, the contractor shall to the maxi-
mum extent practicable obtain retreading
services for existing tires, if the carcass is
retreadable, from firms identified in the U.S.
General Services Administration’s Federal
Supply Schedule 26 II, Pneumatic Tires.

(b) If such retreading services are not prac-
ticable, replacement retread tires shall be
procured in accordance with GSA specifica-
tion ZZ–T–381 for replacement tires.

(End of clause)

[59 FR 66769, Dec. 28, 1994]

652.223–78 Use of Recovered Materials
in Paper and Paper Products.

As prescribed in 623.480(i), insert the
following clause:

USE OF RECOVERED MATERIALS IN PAPER AND
PAPER PRODUCTS (DEC 1994)

(a) If the contractor is required under this
contract to deliver any of the paper and
paper products listed below, all such items
delivered shall meet the minimum content
standards for recovered materials,
postconsumer recovered materials, or waste
paper set forth in paragraph (b).

(1) Recovered materials are defined as
waste material and by-products that have
been recovered or diverted from solid waste,
not including those materials and by-prod-
ucts generated from, and commonly reused
within, an original manufacturing process.

(2) Postconsumer recovered materials are
defined as waste materials recovered from
retail stores, office buildings, homes and so
forth after they passed through their end
usage as a consumer item.

(3) Waste paper is defined as all items from
the first two categories above in addition to

forest residues, and manufacturing and other
wastes.

(b) Unless otherwise stated in this contract
or otherwise directed by the contracting offi-
cer, the contractor shall use ‘‘High Grade
Bleached Printing and Writing Papers’’ as
defined in this clause to produce all progress
reports, final reports, and any other products
required to be delivered to the Government
under this contract.

MINIMUM CONTENT STANDARDS FOR SELECTED
PAPER AND PAPER PRODUCTS

Newsprint

40% minimum postconsumer recovered mate-
rials

High Grade Bleached Printing and Writing
Papers

Offset printing—50% minimum waste paper
Mimeo and duplicator paper—50% minimum

waste paper
Writing (stationery)—50% minimum waste

paper
Office paper (e.g., note pads)—50% minimum

waste paper
Paper for high speed copiers—50% minimum

waste paper
Envelopes—50% minimum waste paper
Form bond including computer paper and

carbonless—50% minimum waste paper
Book papers—50% minimum waste paper
Bond papers—50% minimum waste paper
Ledger—50% minimum waste paper
Cover stock—50% minimum waste paper
Cotton fiber papers—25% minimum recov-

ered materials and 50% minimum waste
paper

Tissue Products

Toilet tissue—20% minimum postconsumer
recovered materials

Paper towels—40% minimum postconsumer
recovered materials

Paper napkins—30% minimum postconsumer
recovered materials

Facial tissue—5% minimum postconsumer
recovered materials

Doilies—40% minimum postconsumer recov-
ered materials

Industrial wipes—0% minimum
postconsumer recovered materials

Unbleached Packaging

Corrugated boxes—35% minimum
postconsumer recovered materials

Fiber boxes—35% minimum postconsumer re-
covered materials

Brown papers (e.g., bags)—5% minimum
postconsumer recovered materials

Recycled Paperboard

Reclycled paperboard products—80% mini-
mum postconsumer recovered materials
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Pad backing—90% minimum postconsumer
recovered materials

(End of clause)

[59 FR 66769, Dec. 28, 1994]

652.228–70 Indemnification.

As prescribed in 628.7001(b), insert the
following clause in solicitations and
contracts when the contractor’s as-
sumption of risk is in the best interest
of the Government.

INDEMNIFICATION (JUL 1988)

The Contractor expressly agrees to indem-
nify and to save the Government, its officers,
agents, servants, and employees harmless
from and against any claim, loss, damages,
injury, and liability, however caused, result-
ing from or arising out of the Contractor’s
fault or negligence in connection with the
performance of work under this contract.
Further, any negligence or alleged neg-
ligence of the Government, its officers,
agents, servants, or employees, shall not bar
a claim for indemnification unless the act or
omission of the Government, its officers,
agents, servants, or employees is the sole
competent, and producing cause of such
claim, loss, damages, injury, or liability.

(End of clause)

652.228–71 Worker’s Compensation In-
surance (Defense Base Act)—Serv-
ices.

As prescribed in 628.305(b)(1), insert
the following clause:

WORKER’S COMPENSATION INSURANCE
(DEFENSE BASE ACT)—SERVICES (DEC 1994)

(a) This clause supplements FAR 52.228–3.
(b) The contractor agrees to procure De-

fense Base Act (DBA) insurance pursuant to
the terms of the contract between the De-
partment of State and the Department’s
DBA insurance carrier unless the contractor
has a DBA self-insurance program approved
by the Department of Labor. The contractor
shall submit a copy of the Department of La-
bor’s approval to the contracting officer
upon contract award.

(c) Since the Department of State has se-
cured a waiver of DBA coverage for contrac-
tor’s employees who are not citizens of, resi-
dents of, or hired in the United States, the
contractor agrees to provide such employees
with worker’s compensation benefits as re-
quired by the laws of the country in which
the employees are working, or by the laws of
the employee’s native country, whichever of-
fers greater benefits.

(d) The contractor agrees to insert a clause
substantially the same as this one in all sub-
contracts to which the DBA is applicable.
Subcontractors shall be required to insert a
similar clause in any of their subcontracts
subject to the DBA.

(e) The cost of DBA insurance is paid on an
annual basis. If the period of performance of
this contract extends beyond one year, the
Department shall reimburse the contractor
for any additional insurance cost on a reim-
bursable basis through a contract modifica-
tion.

(f) Should the rates for DBA insurance cov-
erage increase during the performance of
this contract, the Department shall reim-
burse the contractor for the increased cost
through a contract modification. In the
event the DBA insurance rates decrease dur-
ing contract performance, the contractor
shall reduce the reimbursable cost propor-
tionately.

(End of clause)

[59 FR 66770, Dec. 28, 1994]

652.228–72 Worker’s Compensation In-
surance (Defense Base Act)—Con-
struction.

As prescribed in 628.305(b)(2), insert
the following clause:

WORKER’S COMPENSATION INSURANCE (DE-
FENSE BASE ACT)—CONSTRUCTION (DEC
1994)

(a) This clause supplements FAR 52.228–4.
(b) The contractor agrees to procure De-

fense Base Act (DBA) insurance pursuant to
the terms of the contract between the De-
partment of State and the Department’s
DBA insurance carrier unless the contractor
has a DBA self-insurance program approved
by the Department of Labor. The contractor
shall submit a copy of the Department of La-
bor’s approval to the contracting officer
upon contract award. The current rate under
the Department of State contract is [con-
tracting officer insert current rate] of com-
pensation for construction.

(c) Since the Department of State has se-
cured a waiver of DBA coverage for contrac-
tor’s employees who are not citizens of, resi-
dents of, or hired in the United States, the
contractor agrees to provide such employees
with worker’s compensation benefits as re-
quired by the laws of the country in which
the employees are working, or by the laws of
the employee’s native country, whichever of-
fers greater benefits.

(d) The contractor agrees to insert a clause
substantially the same as this one in all sub-
contracts to which the DBA is applicable.
Subcontractors shall be required to insert a
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similar clause in any of their subcontracts
subject to the DBA.

(e) Should the rates for DBA insurance
coverage increase or decrease during the per-
formance of this contract, the Department
shall modify this contract accordingly.

(f) The contractor shall demonstrate to the
satisfaction of the contracting officer that
the equitable adjustment as a result of the
insurance increase or decrease does not in-
clude any reserve for such insurance. Adjust-
ment shall not include any overhead, profit,
general and administrative expense, etc.

(End of clause)

[59 FR 66770, Dec. 28, 1994]

652.228–73 Waiver of the Defense Base
Act.

As prescribed in 628.305(b)(3), insert
the following clause:

WAIVER OF THE DEFENSE BASE ACT (DEC 1994)

(a) Upon recommendation of the Secretary
of State, the Secretary of Labor may waive
the applicability of the Defense Base Act
with respect to any contract, subcontract, or
subordinate contract; work location; or clas-
sification of employees.

(b) Either the contractor or the Depart-
ment of State may request a waiver from
coverage. Such a waiver may apply to any
employees who are not U.S. citizens, not
residents of, or are not hired in the United
States. Waivers requested by the contractor
shall be submitted to the contracting officer
for approval and further submission to the
contracting officer for approval and further
submission to the Department of Labor. Ap-
plication for a waiver shall be submitted on
Department of Labor Form BEC–565. Where
such waivers are granted from coverage
under the DBA, the waiver is conditioned on
providing other worker’s compensation cov-
erage to employees to which the waiver ap-
plies. Usually this takes the form of securing
worker’s compensation coverage of the coun-
try where work will be performed or of the
employee’s native country, whichever offers
greater benefits. Information as to whether a
DBA waiver has been obtained by the De-
partment for a particular country may be
obtained from the contracting officer.

(End of clause)

[59 FR 66770, Dec. 28, 1994]

652.228–74 Defense Base Act Insurance
Rates—Limitation—Services.

As prescribed in 628.306(a)(1), insert
the following provision:

DEFENSE BASE ACT INSURANCE RATES—
LIMITATION—SERVICES (DEC 1994)

(a) The Department of State has entered
into a contract with an insurance carrier to
provide DBA insurance to Department of
State contractors at a contracted rate. The
rates for this insurance are as follows:

Services @ [contracting officer insert current
rate] of compensation.

(b) Bidders/Offerors should compute the
total compensation (direct salary plus dif-
ferential, but excluding per diem, housing al-
lowance and other miscellaneous post allow-
ances) to be paid to employees who will be
covered by DBA insurance and the cost of
DBA insurance in their bid/proposal using
the foregoing rate, and insert the totals in
the spaces provided. The DBA insurance cost
shall be included in the total fixed price. The
DBA insurance costs shall be reimbursed di-
rectly to the contractor.
(1) Compensation of Covered Employees:

llllllll

(2) Defense Base Act Insurance Costs:
llllllll

(3) Total Cost: llllllll

(c) Bidders/Offerors shall include a state-
ment as to whether or not local nationals or
third country nationals will be employed on
the resultant contract.

(End of provision)

[59 FR 66771, Dec. 28, 1994]

652.228–75 Defense Base Act Insurance
Rates—Limitation—Construction.

As prescribed in 628.306(a)(2), insert
the following provision:

DEFENSE BASE ACT INSURANCE RATES—
LIMITATION—CONSTRUCTION (DEC 1994)

(a) The Department of State has entered
into a contract with an insurance carrier to
provide DBA insurance to Department of
State contractors at a contracted rate. The
rates for this insurance are as follows:

Construction @ [contracting officer insert
current rate] of compensation.

(b) Bidders/Offerors should compute the
total compensation (direct salary plus dif-
ferential, but excluding per diem, housing al-
lowance and other miscellaneous post allow-
ances) to be paid to employees who will be
covered by DBA insurance and the cost of
DBA insurance in their bid/proposal using
the foregoing rate, and insert the totals in
the spaces provided for the base year and
each year thereafter, if applicable The DBA
insurance cost shall be included in the total
fixed price. The DBA insurance costs shall be
reimbursed directly to the contractor.
(1) Compensation of Covered Employees:

llllllll
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(2) Defense Base Act Insurance Costs:
llllllll

(3) Total Cost: llllllll

(End of provision)

[59 FR 66771, Dec. 28, 1994]

652.228–76 Defense Base Act Insurance
Rates—Limitation—Cost-Reim-
bursement.

As prescribed in 628.307, insert the
following provision:

DEFENSE BASE ACT INSURANCE RATES—LIMI-
TATION—COST-REIMBURSEMENT (DEC 1994)

(a) The Department of State has entered
into a contract with an insurance carrier for
Defense Base Act (DBA) insurance which ap-
plies to all contracts entered into by the De-
partment which requires DBA insurance cov-
erage. In preparing the cost proposal, the of-
feror shall use the following rates in comput-
ing the cost for such insurance:

Services—[contracting officer insert current
rate] of compensation (direct salary plus dif-
ferential but excluding per diem, housing al-
lowance, education allowance, and mis-
cellaneous allowances); and

(2) Construction—[contracting officer insert
current rate] of compensation.

(b) These rates apply to all job classifica-
tions in those particular categories. The suc-
cessful offeror shall be advised of the name
and address of the insurance broker who will
process the DBA insurance coverage.

(c) Should an offeror compute or include
higher DBA insurance rates, the rates shall
be disallowed.

(d) Offerors shall include in their proposals
a statement as to whether or not local na-
tionals or third country nationals are pro-
posed on this contract.

(End of provision)

[59 FR 66771, Dec. 28, 1994]

652.228–77 Defense Base Act Insurance
Rates—Limitation—Labor-Hour and
Time-and-Materials.

As prescribed in 628.307–70, insert the
following provision:

DEFENSE BASE ACT INSURANCE RATES—LIMI-
TATION—LABOR-HOUR AND TIME-AND-MATE-
RIALS (DEC 1994)

(a) The Department of State has entered
into a contract with an insurance carrier for
Defense Base Act (DBA) insurance which ap-
plies to all contracts entered into by the De-
partment which requires DBA insurance cov-
erage. In preparing the cost proposal, the of-

feror shall use the following rates in comput-
ing the cost for such insurance:

(1) Services—[contracting officer insert cur-
rent rate] of compensation (direct salary plus
differential but excluding per diem, housing
allowance, education allowance, and mis-
cellaneous allowances); and

(2) Construction—[contracting officer insert
current rate] of compensation.

(b) These rates apply to all job classifica-
tions in those particular categories. The suc-
cessful offeror shall be advised of the name
and address of the insurance broker who will
process the DBA insurance coverage.

(c) Offerors shall include in their proposals
a statement as to whether or not local na-
tionals or third country nationals are pro-
posed on this contract.

(End of provision)

[59 FR 66771, Dec. 28, 1994]

652.229–70 Excise Tax Exemption
Statement for Contractors Within
the United States.

As prescribed in 629.401–70, insert the
following clause in solicitations and
contracts if the prospective contractor
is located inside the United States and
the acquisition involves export of sup-
plies to an overseas post.

EXCISE TAX EMEMPTION STATEMENT FOR CON-
TRACTORS WITHIN THE UNITED STATES (JUL
1988)

This is to certify that the item(s) covered
by this contract is/are for export solely for
the use of the U.S. Foreign Service Post
identified in the contract schedule.

The Contractor shall use a photocopy of
this contract as evidence of intent to export.
Final proof of exportation may be obtained
from the agent handling the shipment. Such
proof shall be accepted in lieu of payment of
excise tax.

(End of clause)

652.232–70 Payment Schedule and In-
voice Submission (Fixed-Price).

As prescribed in 632.908(a), the con-
tracting officer may insert a clause
substantially the same as follows:

PAYMENT SCHEDULE AND INVOICE SUBMISSION
(FIXED-PRICE) (DEC 1994)

(a) General. The Government shall pay the
contractor as full compensation for all work
required, performed and accepted under this
contract, inclusive of all costs and expenses,
the firm fixed-price stated in Section B of
this contract.
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[Use paragraph (b) only if partial payments
apply. Otherwise, paragraph (a) above assumes
the contractor will be paid in full amount upon
completion of all contractural requirements].

(b) Payment Schedule. Payments will be
made in accordance with the following par-
tial payment schedule:

Partial pay-
ment No.

Specific de-
liverable Delivery date Payment

amount

1
2
3

[Continue as necessary]

(c) Invoice Submission. Invoices shall be sub-
mitted in an original and [contracting officer
insert appropriate number of copies] copies to
the Office identified in Block 5 of the SF–26
or Block 7 of the SF–33. To constitute a prop-
er invoice, the invoice must include all items
per FAR 52.232–25, ‘‘Prompt Payment’’.

(d) Contractor Remittance Address. Payment
shall be made to the contractor’s address as
specified on the cover page of this contract,
unless a separate remittance address is spec-
ified below:

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

(End of clause)

[59 FR 66771, Dec. 28, 1994]

652.232–71 Voucher Submission (Cost-
Reimbursement).

As prescribed in 632.908(b), the con-
tracting officer may insert a clause
substantially the same as follows:

VOUCHER SUBMISSION (COST-REIMBURSEMENT)
(DEC 1994)

(a) General. The contractor shall submit,
on a monthly basis [contracting officer may
substitute a different time frame, if appropriate],
an original and [contracting officer insert ap-
propriate number] copies of each voucher. In
addition to the items necessary per FAR
52.232–25, ‘‘Prompt Payment’’, the voucher
shall show the elements of cost for the bill-
ing period and the cumulative costs to date.
All vouchers shall be submitted to the office
identified in Block 5 of the SF–26 or Block 7
of the SF–33.

(b) Contractor Remittance Address. Payment
shall be made to the contractor’s address as
specified on the cover page of this contract,
unless a separate remittance address is spec-
ified below:

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

(End of clause)

[59 FR 66772, Dec. 28, 1994]

652.237–70 Compensatory time off.
As prescribed in 637.110(a), insert the

following clause:

COMPENSATORY TIME OFF (DEC 1994)

(a) Compensatory time off means time
from work during the personal service con-
tract employee’s basic work week in ex-
change for performing an equal amount of ir-
regular of occasional overtime work which is
officially ordered or approved.

(b) At the discretion of the Contracting Of-
ficer’s Representative (COR), the contractor
may earn compensatory time off in accord-
ance with 3 FAM Section 232.6—Compen-
satory Time Off. Compensation time off re-
maining to the credit of a personal services
contract employee at the end of a 16-week
period and/or at the end of the contract pe-
riod shall be forfeited.

(c) Compensatory time may not be con-
verted to overtime.

(End of clause)

[59 FR 66772, Dec. 28, 1994]

652.237–71 Identification/Building
Pass.

As prescribed in 637.110(b), insert the
following clause.

IDENTIFICATION/BUILDING PASS (DEC 1994)

(a) The contractor shall obtain a Depart-
ment of State building pass for all employees
performing under this contract who require
frequent and continuing access to Depart-
ment of State facilities. Passes shall be
issued only to contractor employees who are
United States citizens. Passes will be issued
by the Bureau of Diplomatic Security, Office
of Procedural Security, Domestic Facilities
Division. They shall be used for the purpose
of contractor performance only, and shall
not be used for any other purpose.

(b) The contractor shall submit an applica-
tion in the form prescribed by the COR. The
contractor shall also provide a letter on
company letterhead to accompany the appli-
cation containing the following information:

(1) The purpose for which the pass is being
requested;

(2) The type of access the applicant re-
quires;

(3) Whether or not the applicant has a
valid security clearance; and,
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(4) The contract number and period of per-
formance of the contract.

(c) The complete package, including the
COR’s approval memorandum, shall be deliv-
ered to the Building Pass Application Unit,
Room 309, State Annex Number 1, Columbia
Plaza, 2401 E Street, NW., Washington, DC;
or, the post security officer, if the contract
is performed at a U.S. owned or leased build-
ing overseas. The employee(s) for whom the
pass(es) is/are being requested may be re-
quired to personally submit the application
and to provide evidence of identity and
United States citizenship.

(d) All contractor employees shall wear the
passes in plain sight at all times while in De-
partment of State buildings. All contractor
employees shall show their passes when en-
tering these buildings and upon request.

(e) All passes shall be returned to the COR
upon separation of the employee, or expira-
tion or termination of the contract. Final
payment under this contract shall not be
made until all passes are returned to the
COR.

(End of clause)

[59 FR 66772, Dec. 28, 1994]

652.237–72 Observance of Legal Holi-
days and Administrative Leave.

As prescribed in 637.110(c), insert the
following clause:

OBSERVANCE OF LEGAL HOLIDAYS AND
ADMINISTRATIVE LEAVE (DEC 1994)

(a) The Department of State observes the
following days as holidays:
New Year’s Day
Martin Luther King’s Birthday
Presidents’ Day
Memorial Day
Independence Day
Labor Day
Columbus Day
Veterans Day
Thanksgiving Day
Christmas Day
Any other day designated by Federal law,
Executive Order, or Presidential Proclama-
tion.

(b) When any such day falls on a Saturday,
the preceding Friday is observed; when any
such day falls on a Sunday, the following
Monday is observed. Observance of such days
by Government personnel shall not be cause
for additional period of performance or enti-
tlement to compensation except as set forth
in the contract. If the contractor’s personnel
work on a holiday, no form of holiday or
other premium compensation will be reim-
bursed either as a direct or indirect cost, un-
less authorized pursuant to an overtime
clause elsewhere in this contract.

(c) When the Department of State grants
administrative leave to its Government em-
ployees, assigned contractor personnel in
Government facilities shall also be dis-
missed. However, the contractor agrees to
continue to provide sufficient personnel to
perform round-the-clock requirements of
critical tasks already in operation or sched-
uled, and shall be guided by the instructions
issued by the contracting officer or his/her
duly authorized representative.

(d) For fixed-price contracts, if services are
not required or provided because the building
is closed due to inclement weather, unantici-
pated holidays declared by the President,
failure of Congress to appropriate funds, or
similar reasons, deductions will be computed
as follows:

(1) The deduction rate in dollars per day
will be equal to the per month contract price
divided by 21 days per month.

(2) The deduction rate in dollars per day
will be multiplied by the number of days
services are not required or provided. If serv-
ices are provided for portions of days, appro-
priate adjustment will be made by the con-
tracting officer to ensure that the contractor
is compensated for services provided.

(e) If administrative leave is granted to
contractor personnel as a result of condi-
tions stipulated in any ‘‘Excusable Delays’’
clause of this contract, it will be without
loss to the contractor. The cost of salaries
and wages to the contractor for the period of
any such excused absence shall be a reim-
bursable item of direct cost hereunder for
employees whose regular time is normally
charged, and a reimbursable item of indirect
cost for employees whose time is normally
charged indirectly in accordance with the
contractor’s accounting policy.

(End of clause)

[59 FR 66772, Dec. 28, 1994]

652.242–70 Contracting Officer’s Rep-
resentative (COR).

As prescribed in 642.271, insert a
clause substantially the same as fol-
lows:

CONTRACTING OFFICER’S REPRESENTATIVE

(COR) (DEC 1994)

(a) The Contracting Officer may designate
in writing one or more Government employ-
ees, by name and position title, to take ac-
tion for the Contracting Officer under this
contract. Each designee shall be identified as
a Contracting Officer’s Representative
(COR). Such designation(s) shall specify the
scope and limitations of the authority so del-
egated; provided, that the designee shall not
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change the terms or conditions of the con-
tract, unless the COR is a warranted Con-
tracting Officer and this authority is dele-
gated in the designation.

(b) The COR is [insert name of COR].

(End of clause)

[53 FR 26177, July 11, 1988, as amended at 59
FR 66772, Dec. 28, 1994]

652.242–71 Notice of Shipments.

As prescribed in 642.1406–2–70(a), in-
sert the following clause in solicita-
tions and contracts entered into and
performed outside the United States,
when overseas shipment of supplies is
required.

NOTICE OF SHIPMENTS (JUL 1988)

At the time of delivery of supplies to a car-
rier for onward transportation, the Contrac-
tor shall give notice of prepaid shipment to
the consignee establishment, and to such
other persons as instructed by the Contract-
ing Officer. If the Contractor has not re-
ceived such instructions by 24 hours prior to
the delivery time, the Contractor shall con-
tact the Contracting Officer and request in-
structions from the Contracting Officer con-
cerning the notice of shipment to be given.

(End of clause)

652.242–72 Shipping Instructions.

As prescribed in 642.1406–2–70(b), in-
sert the following clause in solicita-
tions and contracts with a source in
the United States and requiring over-
seas shipment of supplies.

SHIPPING INSTRUCTIONS (DEC 1994)

(a) Each packing box shall be of solid con-
struction in accordance with best commer-
cial practices and sufficiently strong in di-
rect ratio to the weight of the contents to
withstand excessively rough handling while
in transit overseas. It shall be constructed of
lumber that is well seasoned, reasonably
sound, free from bad cross grain and from
knots or knotholes that interfere with nail-
ing or that occupy more than 1⁄3 of the width
of the piece of lumber. Box shall be con-
structed with three-way corners and diago-
nal bracing. All nails shall be cement-coated,
of correct size and properly spaced to avoid
splitting or warping, and shall be driven into
the grain of the wood. Dimension of lumber
shall be in accordance with the following
table, dependent upon the weight of the con-
tents:

Weight of box and
contents

Minimum dimensions of lumber for
struts, frame members, and single

diagonal braces

Up to 45 kg ................. 19.05 × 57.15mm
46 to 113 kg ............... 22.23 × 73.03mm
114 to 181 kg ............. 22.23 × 98.43mm
182 to 272 kg ............. 22.23 × 123.83mm or 25.4 × 98.43

mm

(b) Each box shall be lined with waterproof
paper and shall be bound with 19.05mm″ steel
straps firmly stapled in position to prevent
the straps from slipping off the box. Articles
must be secured and braced inside the ship-
ping container to prevent the articles from
shifting.

(c) Packing cases weighing 453.5kg and
more must be equipped with skids. Each skid
shall consist of two end sections of 50.8 ×
152.4mm lumber placed flat and a center sec-
tion of 50.8 × 101.6mm lumber placed flat and
then arranged in line to provide 254mm fork-
lift spaces between center and end sections.
When goods are ready for shipment, the Con-
tractor shall prepare four (4) copies of a
packing list, indicating the contract and, if
applicable, order numbers; case number;
itemized list of contents; net and gross
weights in kilograms; and outside dimen-
sions, including all clears, of each shipping
container. The Contractor shall provide
three (3) copies of the packing list to the
U.S. Despatch Agent as specified in the con-
tract or order. The Contractor shall place
the fourth copy of the packing list in pack-
ing case number one, which shall be marked
as such so that it is easily identified by the
consignee. Upon receipt of the packing list,
the Despatch Agent will furnish export
marks and instructions regarding shipment
to the port specified, depending upon steam-
er services available at the time.

(d) The export marks shall be stenciled on
one side of each box reserved for that pur-
pose, and the appropriate case number sten-
ciled in the lower left-hand corner of the
same side. The contract and, as necessary,
order numbers, net and gross weights in kilo-
grams shall be stenciled on the same side.
However, if the size of the box is too small to
accommodate all stenciling on one side, the
contract and order numbers and weights may
be stenciled on the side opposite that used
for the export marks and case number.

(e) The contract and, as necessary, order
numbers must appear on all containers and
papers relating to this clause.

(End of clause)

[53 FR 26177, July 11, 1988; 53 FR 36462, Sept.
20, 1988, as amended at 59 FR 66772, Dec. 28,
1994]
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652.246–70 Commercial Warranty.
As prescribed in 646.710–70, insert the

following clause in solicitations and
contracts for commercial supplies or
services awarded and performed outside
the United States.

COMMERCIAL WARRANTY (JUL 1988)

The Contractor agrees that the supplies or
services furnished under this contract shall
be covered by the most favorable commercial
warranties the Contractor gives to any cus-
tomer for such supplies or services. The
rights and remedies provided herein are in
addition to and to not limit any rights af-
forded to the Government by any other
clause of this contract.

(End of clause)

PART 653—FORMS

Sec.
653.000 Scope of part.

Subpart 653.1—General

653.101 Requirements for use of forms.
653.101–70 Policy.
653.110 Continuation sheets.

Subpart 653.2—Prescription of Forms

653.200 Scope of subpart.
653.213 Simplified acquisition procedures

(SF’s 18, 30, 44, 1165, OF’s 347, 348).
653.213–70 DOS Forms (OF–206, OF–206A, OF–

127, DST–1918, DST–1919, DST–1920).
653.217 Special contracting methods.
653.217–70 DOS form DS–1921, Award/Modi-

fication of Interagency Acquisition
Agreement.

653.219 Small business and small disadvan-
taged business concerns.

653.219–70 DOS form DS–1910, Small Busi-
ness/Labor Surplus Area Review—Ac-
tions Above the Simplified Acquisition
Threshold.

Subpart 653.3—Illustrations of Forms

653.300 Scope of subpart.
653.303 Agency forms.
653.302.127 Optional Form 127, Receiving and

Inspection Report.
653.302.206 Optional Form 206, Purchase

Order, Receiving Report and Voucher.
653.302.206A Optional Form 206A, Purchase

Order, Receiving Report and Voucher—
Continuation Sheet.

653.303–DS–1771 Department of State form
(DS) 1771, Contractor Evaluation State-
ment.

653.303–DST–1089 Department of State Form
1089, Order—Supplies or Services.

AUTHORITY: 40 U.S.C. 486(c); 22 U.S.C. 2658.

SOURCE: 53 FR 26180, July 11, 1988, unless
otherwise noted.

653.000 Scope of part.

This part prescribes DOSAR forms in
addition to those provided in FAR Part
53.

Subpart 653.1—General

653.101 Requirements for use of forms.

653.101–70 Policy.

The forms in FAR subpart 53.2 or in
subpart 653.2 shall be used as precribed
therein, except when the use of any
form is prohibited by or inconsistent
with local laws, or the supplies or serv-
ices could not be obtained if the form
were used. The contracting officer shall
justify the exclusion of any form in ac-
cordance with FAR subpart 1.4 and
601.470.

653.110 Continuation sheets.

The provisions of FAR 53.110 also
apply to forms prescribed in the
DOSAR.

Subpart 653.2—Prescription of
Forms

653.200 Scope of subpart.

This subpart prescribes or references
optional and DOS forms for use in ac-
quisition. Consistent with FAR 53.200,
this subpart is arranged by subject
matter, in the same order as and keyed
to the parts of the DOSAR in which the
form usage requirements are addressed.

653.213 Simplified acquisition proce-
dures (SF’s 18, 30, 44, 1165, OF’s 347,
348).

653.213–70 DOS Forms (OF–206, OF–
206A, OF–127, DST–1918, DST–1919,
DST–1920).

As provided in 613.505–2 and 613.505–
70,the following forms are prescribed
for use in simplified acquisitions, deliv-
ery orders, and blanket purchase agree-
ments:

(a) Optional Form (OF) 206, Purchase
Order, Receiving Report and Voucher,
and Optional Form (OF) 206A, Continu-
ation Sheet. OF–206 and OF–206A are
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prescribed for use by overseas contract-
ing activities in lieu of the OF–347 and
OF–348, as specified in 613.505–2(a).

(b) Optional Form (OF) 127, Receiving
and Inspection Report. OF/127 is pre-
scribed for use by overseas contracting
activities as a receiving report when
using the OF–206, as specified in
613.505–2(b). The OF–127 may be used as
a receiving report in conjunction with
other contract forms (e.g., SF–26, SF–
33) by both domestic and overseas con-
tracting activities.

(c) DST–1918, Purchase Order File.
DST–1918 is prescribed for use in re-
cording and documenting relevant data
pertaining to open market simplified
acquisitions, as specified in 613.505–70.

(d) DST–1919, Deliver Order File.
DST–1919 is prescribed for use in re-
cording and documenting relevant data
pertaining to delivery orders issued
against GSA mandatory and non-
mandatory schedule contracts, as well
as Department of State and other agen-
cy contracts, as specified in 613.505–70.

(e) DST–1920, Blanket Purchase
Agreement (BPA) File. DST–1920 is pre-
scribed for use in recording and docu-
menting relevant data pertaining to
Blanket Purchase Agreements, as spec-
ified in 613.505–70.

[59 FR 66773, Dec. 28, 1994, as amended at 60
FR 39663, Aug. 3, 1995]

653.217 Special contracting methods.

653.217–70 DOS form DS–1921, Award/
Modification of Interagency Acqui-
sition Agreement.

As prescribed in 617.504–70(b)(5)(i),
DS–1921 is prescribed for use when

awarding or modifying Economy Act
Interagency Acquisition Agreements
where the Department is the request-
ing agency.

[59 FR 66773, Dec. 28, 1994]

653.219 Small business and small dis-
advantaged business concerns.

653.219–70 DOS form DS–1910, Small
Business/Labor Surplus Area Re-
view—Actions Above the Simplified
Acquisition Threshold.

As prescribed in 619.501(c), DS–1910 is
prescribed for use in documenting set-
aside decisions.

[59 FR 66773, Dec. 28, 1994, as amended at 60
FR 39663, Aug. 3, 1995]

Subpart 653.3—Illustrations of
Forms

653.300 Scope of subpart.

This subpart contains illustrations of
forms prescribed in the DOSAR but not
illustrated in FAR Subpart 53.3.

653.303 Agency forms.

This section illustrates the DOS
forms that are specified by the DOSAR
for use in acquisitions. The forms are
illustrated in numerical order. The
subsection numbers correspond with
the DOS form numbers.

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00569 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



574

48 CFR Ch. 6 (10–1–98 Edition)653.303

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00570 Fmt 8010 Sfmt 8006 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



575

Department of State 653.303

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00571 Fmt 8010 Sfmt 8006 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



576

48 CFR Ch. 6 (10–1–98 Edition)653.303

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00572 Fmt 8010 Sfmt 8006 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



577

Department of State 653.303

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00573 Fmt 8010 Sfmt 8006 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



578

48 CFR Ch. 6 (10–1–98 Edition)653.303

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00574 Fmt 8010 Sfmt 8006 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



579

Department of State 653.303

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00575 Fmt 8010 Sfmt 8006 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



580

48 CFR Ch. 6 (10–1–98 Edition)653.303

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00576 Fmt 8010 Sfmt 8006 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



581

FINDING AIDS

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually.

Table of CFR Titles and Chapters
Alphabetical List of Agencies Appearing in the CFR
List of CFR Sections Affected
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Table of CFR Titles and Chapters
(Revised as of September 29, 1998)

Title 1—General Provisions

I Administrative Committee of the Federal Register (Parts 1—49)

II Office of the Federal Register (Parts 50—299)

IV Miscellaneous Agencies (Parts 400—500)

Title 2—[Reserved]

Title 3—The President

I Executive Office of the President (Parts 100—199)

Title 4—Accounts

I General Accounting Office (Parts 1—99)

II Federal Claims Collection Standards (General Accounting Of-
fice—Department of Justice) (Parts 100—299)

Title 5—Administrative Personnel

I Office of Personnel Management (Parts 1—1199)

II Merit Systems Protection Board (Parts 1200—1299)

III Office of Management and Budget (Parts 1300—1399)

IV Advisory Committee on Federal Pay (Parts 1400—1499)

V The International Organizations Employees Loyalty Board
(Parts 1500—1599)

VI Federal Retirement Thrift Investment Board (Parts 1600—1699)

VII Advisory Commission on Intergovernmental Relations (Parts
1700—1799)

VIII Office of Special Counsel (Parts 1800—1899)

IX Appalachian Regional Commission (Parts 1900—1999)

XI Armed Forces Retirement Home (Part 2100)

XIV Federal Labor Relations Authority, General Counsel of the Fed-
eral Labor Relations Authority and Federal Service Impasses
Panel (Parts 2400—2499)

XV Office of Administration, Executive Office of the President
(Parts 2500—2599)

XVI Office of Government Ethics (Parts 2600—2699)

XXI Department of the Treasury (Parts 3100—3199)
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Chap.
Title 5—Administrative Personnel—Continued

XXII Federal Deposit Insurance Corporation (Part 3201)

XXIII Department of Energy (Part 3301)

XXIV Federal Energy Regulatory Commission (Part 3401)

XXV Department of the Interior (Part 3501)

XXVI Department of Defense (Part 3601)

XXVIII Department of Justice (Part 3801)

XXIX Federal Communications Commission (Parts 3900—3999)

XXX Farm Credit System Insurance Corporation (Parts 4000—4099)

XXXI Farm Credit Administration (Parts 4100—4199)

XXXIII Overseas Private Investment Corporation (Part 4301)

XXXV Office of Personnel Management (Part 4501)

XL Interstate Commerce Commission (Part 5001)

XLI Commodity Futures Trading Commission (Part 5101)

XLII Department of Labor (Part 5201)

XLIII National Science Foundation (Part 5301)

XLV Department of Health and Human Services (Part 5501)

XLVI Postal Rate Commission (Part 5601)

XLVII Federal Trade Commission (Part 5701)

XLVIII Nuclear Regulatory Commission (Part 5801)

L Department of Transportation (Part 6001)

LII Export-Import Bank of the United States (Part 6201)

LIII Department of Education (Parts 6300—6399)

LIV Environmental Protection Agency (Part 6401)

LVII General Services Administration (Part 6701)

LVIII Board of Governors of the Federal Reserve System (Part 6801)

LIX National Aeronautics and Space Administration (Part 6901)

LX United States Postal Service (Part 7001)

LXI National Labor Relations Board (Part 7101)

LXII Equal Employment Opportunity Commission (Part 7201)

LXIII Inter-American Foundation (Part 7301)

LXV Department of Housing and Urban Development (Part 7501)

LXVI National Archives and Records Administration (Part 7601)

LXIX Tennessee Valley Authority (Part 7901)

LXXI Consumer Product Safety Commission (Part 8101)

LXXIV Federal Mine Safety and Health Review Commission (Part 8401)

LXXVI Federal Retirement Thrift Investment Board (Part 8601)

LXXVII Office of Management and Budget (Part 8701)

Title 6—[Reserved]

Title 7—Agriculture

SUBTITLE A—Office of the Secretary of Agriculture (Parts 0—26)

SUBTITLE B—Regulations of the Department of Agriculture
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Chap.
Title 7—Agriculture—Continued

I Agricultural Marketing Service (Standards, Inspections, Mar-
keting Practices), Department of Agriculture (Parts 27—209)

II Food and Nutrition Service, Department of Agriculture (Parts
210—299)

III Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 300—399)

IV Federal Crop Insurance Corporation, Department of Agriculture
(Parts 400—499)

V Agricultural Research Service, Department of Agriculture
(Parts 500—599)

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699)

VII Farm Service Agency, Department of Agriculture (Parts 700—
799)

VIII Grain Inspection, Packers and Stockyards Administration (Fed-
eral Grain Inspection Service), Department of Agriculture
(Parts 800—899)

IX Agricultural Marketing Service (Marketing Agreements and Or-
ders; Fruits, Vegetables, Nuts), Department of Agriculture
(Parts 900—999)

X Agricultural Marketing Service (Marketing Agreements and Or-
ders; Milk), Department of Agriculture (Parts 1000—1199)

XI Agricultural Marketing Service (Marketing Agreements and Or-
ders; Miscellaneous Commodities), Department of Agriculture
(Parts 1200—1299)

XIII Northeast Dairy Compact Commission (Parts 1300—1399)

XIV Commodity Credit Corporation, Department of Agriculture
(Parts 1400—1499)

XV Foreign Agricultural Service, Department of Agriculture (Parts
1500—1599)

XVI Rural Telephone Bank, Department of Agriculture (Parts 1600—
1699)

XVII Rural Utilities Service, Department of Agriculture (Parts 1700—
1799)

XVIII Rural Housing Service, Rural Business-Cooperative Service,
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099)

XXVI Office of Inspector General, Department of Agriculture (Parts
2600—2699)

XXVII Office of Information Resources Management, Department of
Agriculture (Parts 2700—2799)

XXVIII Office of Operations, Department of Agriculture (Parts 2800—
2899)

XXIX Office of Energy, Department of Agriculture (Parts 2900—2999)

XXX Office of the Chief Financial Officer, Department of Agriculture
(Parts 3000—3099)

XXXI Office of Environmental Quality, Department of Agriculture
(Parts 3100—3199)

XXXII [Reserved]
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Chap.
Title 7—Agriculture—Continued

XXXIII Office of Transportation, Department of Agriculture (Parts
3300—3399)

XXXIV Cooperative State Research, Education, and Extension Service,
Department of Agriculture (Parts 3400—3499)

XXXV Rural Housing Service, Department of Agriculture (Parts 3500—
3599)

XXXVI National Agricultural Statistics Service, Department of Agri-
culture (Parts 3600—3699)

XXXVII Economic Research Service, Department of Agriculture (Parts
3700—3799)

XXXVIII World Agricultural Outlook Board, Department of Agriculture
(Parts 3800—3899)

XLI [Reserved]

XLII Rural Business-Cooperative Service and Rural Utilities Service,
Department of Agriculture (Parts 4200—4299)

Title 8—Aliens and Nationality

I Immigration and Naturalization Service, Department of Justice
(Parts 1—499)

Title 9—Animals and Animal Products

I Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 1—199)

II Grain Inspection, Packers and Stockyards Administration
(Packers and Stockyards Programs), Department of Agri-
culture (Parts 200—299)

III Food Safety and Inspection Service, Meat and Poultry Inspec-
tion, Department of Agriculture (Parts 300—599)

Title 10—Energy

I Nuclear Regulatory Commission (Parts 0—199)

II Department of Energy (Parts 200—699)

III Department of Energy (Parts 700—999)

X Department of Energy (General Provisions) (Parts 1000—1099)

XVII Defense Nuclear Facilities Safety Board (Parts 1700—1799)

Title 11—Federal Elections

I Federal Election Commission (Parts 1—9099)

Title 12—Banks and Banking

I Comptroller of the Currency, Department of the Treasury (Parts
1—199)

II Federal Reserve System (Parts 200—299)

III Federal Deposit Insurance Corporation (Parts 300—399)
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Chap.
Title 12—Banks and Banking—Continued

IV Export-Import Bank of the United States (Parts 400—499)

V Office of Thrift Supervision, Department of the Treasury (Parts
500—599)

VI Farm Credit Administration (Parts 600—699)

VII National Credit Union Administration (Parts 700—799)

VIII Federal Financing Bank (Parts 800—899)

IX Federal Housing Finance Board (Parts 900—999)

XI Federal Financial Institutions Examination Council (Parts
1100—1199)

XIV Farm Credit System Insurance Corporation (Parts 1400—1499)

XV Thrift Depositor Protection Oversight Board (Parts 1500—1599)

XVII Office of Federal Housing Enterprise Oversight, Department of
Housing and Urban Development (Parts 1700-1799)

XVIII Community Development Financial Institutions Fund, Depart-
ment of the Treasury (Parts 1800—1899)

Title 13—Business Credit and Assistance

I Small Business Administration (Parts 1—199)

III Economic Development Administration, Department of Com-
merce (Parts 300—399)

Title 14—Aeronautics and Space

I Federal Aviation Administration, Department of Transportation
(Parts 1—199)

II Office of the Secretary, Department of Transportation (Aviation
Proceedings) (Parts 200—399)

III Commercial Space Transportation, Federal Aviation Adminis-
tration, Department of Transportation (Parts 400—499)

V National Aeronautics and Space Administration (Parts 1200—
1299)

Title 15—Commerce and Foreign Trade

SUBTITLE A—Office of the Secretary of Commerce (Parts 0—29)

SUBTITLE B—Regulations Relating to Commerce and Foreign
Trade

I Bureau of the Census, Department of Commerce (Parts 30—199)

II National Institute of Standards and Technology, Department of
Commerce (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)

IV Foreign-Trade Zones Board, Department of Commerce (Parts
400—499)

VII Bureau of Export Administration, Department of Commerce
(Parts 700—799)

VIII Bureau of Economic Analysis, Department of Commerce (Parts
800—899)
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Chap.
Title 15—Commerce and Foreign Trade—Continued

IX National Oceanic and Atmospheric Administration, Department
of Commerce (Parts 900—999)

XI Technology Administration, Department of Commerce (Parts
1100—1199)

XIII East-West Foreign Trade Board (Parts 1300—1399)

XIV Minority Business Development Agency (Parts 1400—1499)

SUBTITLE C—Regulations Relating to Foreign Trade Agreements

XX Office of the United States Trade Representative (Parts 2000—
2099)

SUBTITLE D—Regulations Relating to Telecommunications and
Information

XXIII National Telecommunications and Information Administration,
Department of Commerce (Parts 2300—2399)

Title 16—Commercial Practices

I Federal Trade Commission (Parts 0—999)

II Consumer Product Safety Commission (Parts 1000—1799)

Title 17—Commodity and Securities Exchanges

I Commodity Futures Trading Commission (Parts 1—199)

II Securities and Exchange Commission (Parts 200—399)

IV Department of the Treasury (Parts 400—499)

Title 18—Conservation of Power and Water Resources

I Federal Energy Regulatory Commission, Department of Energy
(Parts 1—399)

III Delaware River Basin Commission (Parts 400—499)

VI Water Resources Council (Parts 700—799)

VIII Susquehanna River Basin Commission (Parts 800—899)

XIII Tennessee Valley Authority (Parts 1300—1399)

Title 19—Customs Duties

I United States Customs Service, Department of the Treasury
(Parts 1—199)

II United States International Trade Commission (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)

Title 20—Employees’ Benefits

I Office of Workers’ Compensation Programs, Department of
Labor (Parts 1—199)

II Railroad Retirement Board (Parts 200—399)

III Social Security Administration (Parts 400—499)
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Chap.
Title 20—Employees’ Benefits—Continued

IV Employees’ Compensation Appeals Board, Department of Labor
(Parts 500—599)

V Employment and Training Administration, Department of Labor
(Parts 600—699)

VI Employment Standards Administration, Department of Labor
(Parts 700—799)

VII Benefits Review Board, Department of Labor (Parts 800—899)

VIII Joint Board for the Enrollment of Actuaries (Parts 900—999)

IX Office of the Assistant Secretary for Veterans’ Employment and
Training, Department of Labor (Parts 1000—1099)

Title 21—Food and Drugs

I Food and Drug Administration, Department of Health and
Human Services (Parts 1—1299)

II Drug Enforcement Administration, Department of Justice (Parts
1300—1399)

III Office of National Drug Control Policy (Parts 1400—1499)

Title 22—Foreign Relations

I Department of State (Parts 1—199)

II Agency for International Development, International Develop-
ment Cooperation Agency (Parts 200—299)

III Peace Corps (Parts 300—399)

IV International Joint Commission, United States and Canada
(Parts 400—499)

V United States Information Agency (Parts 500—599)

VI United States Arms Control and Disarmament Agency (Parts
600—699)

VII Overseas Private Investment Corporation, International Devel-
opment Cooperation Agency (Parts 700—799)

IX Foreign Service Grievance Board Regulations (Parts 900—999)

X Inter-American Foundation (Parts 1000—1099)

XI International Boundary and Water Commission, United States
and Mexico, United States Section (Parts 1100—1199)

XII United States International Development Cooperation Agency
(Parts 1200—1299)

XIII Board for International Broadcasting (Parts 1300—1399)

XIV Foreign Service Labor Relations Board; Federal Labor Relations
Authority; General Counsel of the Federal Labor Relations
Authority; and the Foreign Service Impasse Disputes Panel
(Parts 1400—1499)

XV African Development Foundation (Parts 1500—1599)

XVI Japan-United States Friendship Commission (Parts 1600—1699)

XVII United States Institute of Peace (Parts 1700—1799)
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Chap.
Title 23—Highways

I Federal Highway Administration, Department of Transportation
(Parts 1—999)

II National Highway Traffic Safety Administration and Federal
Highway Administration, Department of Transportation
(Parts 1200—1299)

III National Highway Traffic Safety Administration, Department of
Transportation (Parts 1300—1399)

Title 24—Housing and Urban Development

SUBTITLE A—Office of the Secretary, Department of Housing and
Urban Development (Parts 0—99)

SUBTITLE B—Regulations Relating to Housing and Urban Devel-
opment

I Office of Assistant Secretary for Equal Opportunity, Department
of Housing and Urban Development (Parts 100—199)

II Office of Assistant Secretary for Housing-Federal Housing Com-
missioner, Department of Housing and Urban Development
(Parts 200—299)

III Government National Mortgage Association, Department of
Housing and Urban Development (Parts 300—399)

IV Office of Multifamily Housing Assistance Restructuring, Depart-
ment of Housing and Urban Development (Parts 400—499)

V Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 500—599)

VI Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 600—699) [Reserved]

VII Office of the Secretary, Department of Housing and Urban Devel-
opment (Housing Assistance Programs and Public and Indian
Housing Programs) (Parts 700—799)

VIII Office of the Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Section 8 Housing Assistance Programs and Section 202
Direct Loan Program) (Parts 800—899)

IX Office of Assistant Secretary for Public and Indian Housing, De-
partment of Housing and Urban Development (Parts 900—999)

X Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Interstate Land Sales Registration Program) (Parts
1700—1799)

XII Office of Inspector General, Department of Housing and Urban
Development (Parts 2000—2099)

XX Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Parts 3200—3899)

XXV Neighborhood Reinvestment Corporation (Parts 4100—4199)
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Chap.
Title 25—Indians

I Bureau of Indian Affairs, Department of the Interior (Parts 1—
299)

II Indian Arts and Crafts Board, Department of the Interior (Parts
300—399)

III National Indian Gaming Commission, Department of the Inte-
rior (Parts 500—599)

IV Office of Navajo and Hopi Indian Relocation (Parts 700—799)

V Bureau of Indian Affairs, Department of the Interior, and Indian
Health Service, Department of Health and Human Services
(Part 900)

VI Office of the Assistant Secretary-Indian Affairs, Department of
the Interior (Part 1001)

VII Office of the Special Trustee for American Indians, Department
of the Interior (Part 1200)

Title 26—Internal Revenue

I Internal Revenue Service, Department of the Treasury (Parts 1—
799)

Title 27—Alcohol, Tobacco Products and Firearms

I Bureau of Alcohol, Tobacco and Firearms, Department of the
Treasury (Parts 1—299)

Title 28—Judicial Administration

I Department of Justice (Parts 0—199)

III Federal Prison Industries, Inc., Department of Justice (Parts
300—399)

V Bureau of Prisons, Department of Justice (Parts 500—599)

VI Offices of Independent Counsel, Department of Justice (Parts
600—699)

VII Office of Independent Counsel (Parts 700—799)

Title 29—Labor

SUBTITLE A—Office of the Secretary of Labor (Parts 0—99)

SUBTITLE B—Regulations Relating to Labor

I National Labor Relations Board (Parts 100—199)

II Office of Labor-Management Standards, Department of Labor
(Parts 200—299)

III National Railroad Adjustment Board (Parts 300—399)

IV Office of Labor-Management Standards, Department of Labor
(Parts 400—499)

V Wage and Hour Division, Department of Labor (Parts 500—899)

IX Construction Industry Collective Bargaining Commission (Parts
900—999)

X National Mediation Board (Parts 1200—1299)
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Chap.
Title 29—Labor—Continued

XII Federal Mediation and Conciliation Service (Parts 1400—1499)

XIV Equal Employment Opportunity Commission (Parts 1600—1699)

XVII Occupational Safety and Health Administration, Department of
Labor (Parts 1900—1999)

XX Occupational Safety and Health Review Commission (Parts
2200—2499)

XXV Pension and Welfare Benefits Administration, Department of
Labor (Parts 2500—2599)

XXVII Federal Mine Safety and Health Review Commission (Parts
2700—2799)

XL Pension Benefit Guaranty Corporation (Parts 4000—4999)

Title 30—Mineral Resources

I Mine Safety and Health Administration, Department of Labor
(Parts 1—199)

II Minerals Management Service, Department of the Interior
(Parts 200—299)

III Board of Surface Mining and Reclamation Appeals, Department
of the Interior (Parts 300—399)

IV Geological Survey, Department of the Interior (Parts 400—499)

VI Bureau of Mines, Department of the Interior (Parts 600—699)

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999)

Title 31—Money and Finance: Treasury

SUBTITLE A—Office of the Secretary of the Treasury (Parts 0—
50)

SUBTITLE B—Regulations Relating to Money and Finance

I Monetary Offices, Department of the Treasury (Parts 51—199)

II Fiscal Service, Department of the Treasury (Parts 200—399)

IV Secret Service, Department of the Treasury (Parts 400—499)

V Office of Foreign Assets Control, Department of the Treasury
(Parts 500—599)

VI Bureau of Engraving and Printing, Department of the Treasury
(Parts 600—699)

VII Federal Law Enforcement Training Center, Department of the
Treasury (Parts 700—799)

VIII Office of International Investment, Department of the Treasury
(Parts 800—899)

Title 32—National Defense

SUBTITLE A—Department of Defense

I Office of the Secretary of Defense (Parts 1—399)

V Department of the Army (Parts 400—699)

VI Department of the Navy (Parts 700—799)
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Chap.
Title 32—National Defense—Continued

VII Department of the Air Force (Parts 800—1099)

SUBTITLE B—Other Regulations Relating to National Defense

XII Defense Logistics Agency (Parts 1200—1299)

XVI Selective Service System (Parts 1600—1699)

XIX Central Intelligence Agency (Parts 1900—1999)

XX Information Security Oversight Office, National Archives and
Records Administration (Parts 2000—2099)

XXI National Security Council (Parts 2100—2199)

XXIV Office of Science and Technology Policy (Parts 2400—2499)

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799)

XXVIII Office of the Vice President of the United States (Parts 2800—
2899)

XXIX Presidential Commission on the Assignment of Women in the
Armed Forces (Part 2900)

Title 33—Navigation and Navigable Waters

I Coast Guard, Department of Transportation (Parts 1—199)

II Corps of Engineers, Department of the Army (Parts 200—399)

IV Saint Lawrence Seaway Development Corporation, Department
of Transportation (Parts 400—499)

Title 34—Education

SUBTITLE A—Office of the Secretary, Department of Education
(Parts 1—99)

SUBTITLE B—Regulations of the Offices of the Department of
Education

I Office for Civil Rights, Department of Education (Parts 100—199)

II Office of Elementary and Secondary Education, Department of
Education (Parts 200—299)

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399)

IV Office of Vocational and Adult Education, Department of Edu-
cation (Parts 400—499)

V Office of Bilingual Education and Minority Languages Affairs,
Department of Education (Parts 500—599)

VI Office of Postsecondary Education, Department of Education
(Parts 600—699)

VII Office of Educational Research and Improvement, Department of
Education (Parts 700—799)

XI National Institute for Literacy (Parts 1100-1199)

SUBTITLE C—Regulations Relating to Education

XII National Council on Disability (Parts 1200—1299)

Title 35—Panama Canal

I Panama Canal Regulations (Parts 1—299)
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Chap.
Title 36—Parks, Forests, and Public Property

I National Park Service, Department of the Interior (Parts 1—199)

II Forest Service, Department of Agriculture (Parts 200—299)

III Corps of Engineers, Department of the Army (Parts 300—399)

IV American Battle Monuments Commission (Parts 400—499)

V Smithsonian Institution (Parts 500—599)

VII Library of Congress (Parts 700—799)

VIII Advisory Council on Historic Preservation (Parts 800—899)

IX Pennsylvania Avenue Development Corporation (Parts 900—999)

X Presidio Trust (Parts 1000—1099)

XI Architectural and Transportation Barriers Compliance Board
(Parts 1100—1199)

XII National Archives and Records Administration (Parts 1200—1299)

XIV Assassination Records Review Board (Parts 1400-1499)

Title 37—Patents, Trademarks, and Copyrights

I Patent and Trademark Office, Department of Commerce (Parts
1—199)

II Copyright Office, Library of Congress (Parts 200—299)

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—499)

V Under Secretary for Technology, Department of Commerce
(Parts 500—599)

Title 38—Pensions, Bonuses, and Veterans’ Relief

I Department of Veterans Affairs (Parts 0—99)

Title 39—Postal Service

I United States Postal Service (Parts 1—999)

III Postal Rate Commission (Parts 3000—3099)

Title 40—Protection of Environment

I Environmental Protection Agency (Parts 1—799)

V Council on Environmental Quality (Parts 1500—1599)

Title 41—Public Contracts and Property Management

SUBTITLE B—Other Provisions Relating to Public Contracts

50 Public Contracts, Department of Labor (Parts 50–1—50–999)

51 Committee for Purchase From People Who Are Blind or Severely
Disabled (Parts 51–1—51–99)

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999)
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Chap.
Title 41—Public Contracts and Property Management—Continued

61 Office of the Assistant Secretary for Veterans Employment and
Training, Department of Labor (Parts 61–1—61–999)

SUBTITLE C—Federal Property Management Regulations System

101 Federal Property Management Regulations (Parts 101–1—101–99)

105 General Services Administration (Parts 105–1—105–999)

109 Department of Energy Property Management Regulations (Parts
109–1—109–99)

114 Department of the Interior (Parts 114–1—114–99)

115 Environmental Protection Agency (Parts 115–1—115–99)

128 Department of Justice (Parts 128–1—128–99)

SUBTITLE D—Other Provisions Relating to Property Manage-
ment [Reserved]

SUBTITLE E—Federal Information Resources Management Regu-
lations System

201 Federal Information Resources Management Regulation (Parts
201–1—201–99) [Reserved]

SUBTITLE F—Federal Travel Regulation System

300 General (Parts 300–1—300.99)

301 Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99)

302 Relocation Allowances (Parts 302–1—302–99)

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Parts 303–1—303–2)

304 Payment from a Non-Federal Source for Travel Expenses (Parts
304–1—304–99)

Title 42—Public Health

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199)

IV Health Care Financing Administration, Department of Health
and Human Services (Parts 400—499)

V Office of Inspector General-Health Care, Department of Health
and Human Services (Parts 1000—1999)

Title 43—Public Lands: Interior

SUBTITLE A—Office of the Secretary of the Interior (Parts 1—199)

SUBTITLE B—Regulations Relating to Public Lands

I Bureau of Reclamation, Department of the Interior (Parts 200—
499)

II Bureau of Land Management, Department of the Interior (Parts
1000—9999)

III Utah Reclamation Mitigation and Conservation Commission
(Parts 10000—10005)

Title 44—Emergency Management and Assistance

I Federal Emergency Management Agency (Parts 0—399)
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Chap.
Title 44—Emergency Management and Assistance—Continued

IV Department of Commerce and Department of Transportation
(Parts 400—499)

Title 45—Public Welfare

SUBTITLE A—Department of Health and Human Services (Parts
1—199)

SUBTITLE B—Regulations Relating to Public Welfare

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and
Human Services (Parts 200—299)

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families,
Department of Health and Human Services (Parts 300—399)

IV Office of Refugee Resettlement, Administration for Children and
Families Department of Health and Human Services (Parts
400—499)

V Foreign Claims Settlement Commission of the United States,
Department of Justice (Parts 500—599)

VI National Science Foundation (Parts 600—699)

VII Commission on Civil Rights (Parts 700—799)

VIII Office of Personnel Management (Parts 800—899)

X Office of Community Services, Administration for Children and
Families, Department of Health and Human Services (Parts
1000—1099)

XI National Foundation on the Arts and the Humanities (Parts
1100—1199)

XII Corporation for National and Community Service (Parts 1200—
1299)

XIII Office of Human Development Services, Department of Health
and Human Services (Parts 1300—1399)

XVI Legal Services Corporation (Parts 1600—1699)

XVII National Commission on Libraries and Information Science
(Parts 1700—1799)

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899)

XXI Commission on Fine Arts (Parts 2100—2199)

XXII Christopher Columbus Quincentenary Jubilee Commission
(Parts 2200—2299)

XXIII Arctic Research Commission (Part 2301)

XXIV James Madison Memorial Fellowship Foundation (Parts 2400—
2499)

XXV Corporation for National and Community Service (Parts 2500—
2599)

Title 46—Shipping

I Coast Guard, Department of Transportation (Parts 1—199)

II Maritime Administration, Department of Transportation (Parts
200—399)
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Chap.
Title 46—Shipping—Continued

III Coast Guard (Great Lakes Pilotage), Department of Transpor-
tation (Parts 400—499)

IV Federal Maritime Commission (Parts 500—599)

Title 47—Telecommunication

I Federal Communications Commission (Parts 0—199)

II Office of Science and Technology Policy and National Security
Council (Parts 200—299)

III National Telecommunications and Information Administration,
Department of Commerce (Parts 300—399)

Title 48—Federal Acquisition Regulations System

1 Federal Acquisition Regulation (Parts 1—99)

2 Department of Defense (Parts 200—299)

3 Department of Health and Human Services (Parts 300—399)

4 Department of Agriculture (Parts 400—499)

5 General Services Administration (Parts 500—599)

6 Department of State (Parts 600—699)

7 United States Agency for International Development (Parts
700—799)

8 Department of Veterans Affairs (Parts 800—899)

9 Department of Energy (Parts 900—999)

10 Department of the Treasury (Parts 1000—1099)

12 Department of Transportation (Parts 1200—1299)

13 Department of Commerce (Parts 1300—1399)

14 Department of the Interior (Parts 1400—1499)

15 Environmental Protection Agency (Parts 1500—1599)

16 Office of Personnel Management Federal Employees Health Ben-
efits Acquisition Regulation (Parts 1600—1699)

17 Office of Personnel Management (Parts 1700—1799)

18 National Aeronautics and Space Administration (Parts 1800—
1899)

19 United States Information Agency (Parts 1900—1999)

20 Nuclear Regulatory Commission (Parts 2000—2099)

21 Office of Personnel Management, Federal Employees Group Life
Insurance Federal Acquisition Regulation (Parts 2100—2199)

23 Social Security Administration (Parts 2300—2399)

24 Department of Housing and Urban Development (Parts 2400—
2499)

25 National Science Foundation (Parts 2500—2599)

28 Department of Justice (Parts 2800—2899)

29 Department of Labor (Parts 2900—2999)

34 Department of Education Acquisition Regulation (Parts 3400—
3499)

35 Panama Canal Commission (Parts 3500—3599)
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Chap.
Title 48—Federal Acquisition Regulations System—Continued

44 Federal Emergency Management Agency (Parts 4400—4499)

51 Department of the Army Acquisition Regulations (Parts 5100—
5199)

52 Department of the Navy Acquisition Regulations (Parts 5200—
5299)

53 Department of the Air Force Federal Acquisition Regulation
Supplement (Parts 5300—5399)

54 Defense Logistics Agency, Department of Defense (Part 5452)

57 African Development Foundation (Parts 5700—5799)

61 General Services Administration Board of Contract Appeals
(Parts 6100—6199)

63 Department of Transportation Board of Contract Appeals (Parts
6300—6399)

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900—
9999)

Title 49—Transportation

SUBTITLE A—Office of the Secretary of Transportation (Parts 1—
99)

SUBTITLE B—Other Regulations Relating to Transportation

I Research and Special Programs Administration, Department of
Transportation (Parts 100—199)

II Federal Railroad Administration, Department of Transportation
(Parts 200—299)

III Federal Highway Administration, Department of Transportation
(Parts 300—399)

IV Coast Guard, Department of Transportation (Parts 400—499)

V National Highway Traffic Safety Administration, Department of
Transportation (Parts 500—599)

VI Federal Transit Administration, Department of Transportation
(Parts 600—699)

VII National Railroad Passenger Corporation (AMTRAK) (Parts
700—799)

VIII National Transportation Safety Board (Parts 800—999)

X Surface Transportation Board, Department of Transportation
(Parts 1000—1399)

Title 50—Wildlife and Fisheries

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199)

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200—
299)

III International Fishing and Related Activities (Parts 300—399)
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Chap.
Title 50—Wildlife and Fisheries—Continued

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499)

V Marine Mammal Commission (Parts 500—599)

VI Fishery Conservation and Management, National Oceanic and
Atmospheric Administration, Department of Commerce (Parts
600—699)

CFR Index and Finding Aids

Subject/Agency Index

List of Agency Prepared Indexes

Parallel Tables of Statutory Authorities and Rules

List of CFR Titles, Chapters, Subchapters, and Parts

Alphabetical List of Agencies Appearing in the CFR
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Alphabetical List of Agencies Appearing in the CFR
(Revised as of September 29, 1998)

Agency
CFR Title, Subtitle or

Chapter

Administrative Committee of the Federal Register 1, I
Advanced Research Projects Agency 32, I
Advisory Commission on Intergovernmental Relations 5, VII
Advisory Committee on Federal Pay 5, IV
Advisory Council on Historic Preservation 36, VIII
African Development Foundation 22, XV

Federal Acquisition Regulation 48, 57
Agency for International Development, United States 22, II

Federal Acquisition Regulation 48, 7
Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Agriculture Department

Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Animal and Plant Health Inspection Service 7, III; 9, I
Chief Financial Officer, Office of 7, XXX
Commodity Credit Corporation 7, XIV
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Economic Research Service 7, XXXVII
Energy, Office of 7, XXIX
Environmental Quality, Office of 7, XXXI
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 4
Federal Crop Insurance Corporation 7, IV
Food and Nutrition Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Forest Service 36, II
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Information Resources Management, Office of 7, XXVII
Inspector General, Office of 7, XXVI
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
Natural Resources Conservation Service 7, VI
Operations, Office of 7, XXVIII
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Secretary of Agriculture, Office of 7, Subtitle A
Transportation, Office of 7, XXXIII
World Agricultural Outlook Board 7, XXXVIII

Air Force Department 32, VII
Federal Acquisition Regulation Supplement 48, 53

Alcohol, Tobacco and Firearms, Bureau of 27, I
AMTRAK 49, VII
American Battle Monuments Commission 36, IV
American Indians, Office of the Special Trustee 25, VII
Animal and Plant Health Inspection Service 7, III; 9, I
Appalachian Regional Commission 5, IX
Architectural and Transportation Barriers Compliance Board 36, XI
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Agency
CFR Title, Subtitle or

Chapter

Arctic Research Commission 45, XXIII
Armed Forces Retirement Home 5, XI
Arms Control and Disarmament Agency, United States 22, VI
Army Department 32, V

Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 51

Assassination Records Review Board 36, XIV
Benefits Review Board 20, VII
Bilingual Education and Minority Languages Affairs, Office of 34, V
Blind or Severely Disabled, Committee for Purchase From

People Who Are
41, 51

Board for International Broadcasting 22, XIII
Census Bureau 15, I
Central Intelligence Agency 32, XIX
Chief Financial Officer, Office of 7, XXX
Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Christopher Columbus Quincentenary Jubilee Commission 45, XXII
Civil Rights, Commission on 45, VII
Civil Rights, Office for 34, I
Coast Guard 33, I; 46, I; 49, IV
Coast Guard (Great Lakes Pilotage) 46, III
Commerce Department 44, IV

Census Bureau 15, I‘
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Emergency Management and Assistance 44, IV
Export Administration, Bureau of 15, VII
Federal Acquisition Regulation 48, 13
Fishery Conservation and Management 50, VI
Foreign-Trade Zones Board 15, IV
International Trade Administration 15, III; 19, III
National Institute of Standards and Technology 15, II
National Marine Fisheries Service 50, II, IV
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Telecommunications and Information

Administration
15, XXIII; 47, III

National Weather Service 15, IX
Patent and Trademark Office 37, I
Productivity, Technology and Innovation, Assistant

Secretary for
37, IV

Secretary of Commerce, Office of 15, Subtitle A
Technology, Under Secretary for 37, V
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV

Commercial Space Transportation 14, III
Commodity Credit Corporation 7, XIV
Commodity Futures Trading Commission 5, XLI; 17, I
Community Planning and Development, Office of Assistant

Secretary for
24, V, VI

Community Services, Office of 45, X
Comptroller of the Currency 12, I
Construction Industry Collective Bargaining Commission 29, IX
Consumer Product Safety Commission 5, LXXI; 16, II
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Copyright Office 37, II
Corporation for National and Community Service 45, XII, XXV
Cost Accounting Standards Board 48, 99
Council on Environmental Quality 40, V
Customs Service, United States 19, I
Defense Contract Audit Agency 32, I
Defense Department 5, XXVI; 32, Subtitle A

Advanced Research Projects Agency 32, I
Air Force Department 32, VII
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Agency
CFR Title, Subtitle or

Chapter

Army Department 32, V; 33, II; 36, III, 48,
51

Defense Intelligence Agency 32, I
Defense Logistics Agency 32, I, XII; 48, 54
Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 2
National Imagery and Mapping Agency 32, I
Navy Department 32, VI; 48, 52
Secretary of Defense, Office of 32, I

Defense Contract Audit Agency 32, I
Defense Intelligence Agency 32, I
Defense Logistics Agency 32, XII; 48, 54
Defense Nuclear Facilities Safety Board 10, XVII
Delaware River Basin Commission 18, III
Drug Enforcement Administration 21, II
East-West Foreign Trade Board 15, XIII
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Economic Research Service 7, XXXVII
Education, Department of 5, LIII

Bilingual Education and Minority Languages Affairs, Office
of

34, V

Civil Rights, Office for 34, I
Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Federal Acquisition Regulation 48, 34
Postsecondary Education, Office of 34, VI
Secretary of Education, Office of 34, Subtitle A
Special Education and Rehabilitative Services, Office of 34, III
Vocational and Adult Education, Office of 34, IV

Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Employees’ Compensation Appeals Board 20, IV
Employees Loyalty Board 5, V
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Endangered Species Committee 50, IV
Energy, Department of 5, XXIII; 10, II, III, X

Federal Acquisition Regulation 48, 9
Federal Energy Regulatory Commission 5, XXIV; 18, I
Property Management Regulations 41, 109

Energy, Office of 7, XXIX
Engineers, Corps of 33, II; 36, III
Engraving and Printing, Bureau of 31, VI
Environmental Protection Agency 5, LIV; 40, I

Federal Acquisition Regulation 48, 15
Property Management Regulations 41, 115

Environmental Quality, Office of 7, XXXI
Equal Employment Opportunity Commission 5, LXII; 29, XIV
Equal Opportunity, Office of Assistant Secretary for 24, I
Executive Office of the President 3, I

Administration, Office of 5, XV
Environmental Quality, Council on 40, V
Management and Budget, Office of 25, III, LXXVII; 48, 99
National Drug Control Policy, Office of 21, III
National Security Council 32, XXI; 47, 2
Presidential Documents 3
Science and Technology Policy, Office of 32, XXIV; 47, II
Trade Representative, Office of the United States 15, XX

Export Administration, Bureau of 15, VII
Export-Import Bank of the United States 5, LII; 12, IV
Family Assistance, Office of 45, II
Farm Credit Administration 5, XXXI; 12, VI
Farm Credit System Insurance Corporation 5, XXX; 12, XIV
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 1
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Agency
CFR Title, Subtitle or

Chapter

Federal Aviation Administration 14, I
Commercial Space Transportation 14, III

Federal Claims Collection Standards 4, II
Federal Communications Commission 5, XXIX; 47, I
Federal Contract Compliance Programs, Office of 41, 60
Federal Crop Insurance Corporation 7, IV
Federal Deposit Insurance Corporation 5, XXII; 12, III
Federal Election Commission 11, I
Federal Emergency Management Agency 44, I

Federal Acquisition Regulation 48, 44
Federal Employees Group Life Insurance Federal Acquisition

Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Federal Energy Regulatory Commission 5, XXIV; 18, I
Federal Financial Institutions Examination Council 12, XI
Federal Financing Bank 12, VIII
Federal Highway Administration 23, I, II; 49, III
Federal Home Loan Mortgage Corporation 1, IV
Federal Housing Enterprise Oversight Office 12, XVII
Federal Housing Finance Board 12, IX
Federal Labor Relations Authority, and General Counsel of

the Federal Labor Relations Authority
5, XIV; 22, XIV

Federal Law Enforcement Training Center 31, VII
Federal Maritime Commission 46, IV
Federal Mediation and Conciliation Service 29, XII
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII
Federal Pay, Advisory Committee on 5, IV
Federal Prison Industries, Inc. 28, III
Federal Procurement Policy Office 48, 99
Federal Property Management Regulations 41, 101
Federal Property Management Regulations System 41, Subtitle C
Federal Railroad Administration 49, II
Federal Register, Administrative Committee of 1, I
Federal Register, Office of 1, II
Federal Reserve System 12, II

Board of Governors 5, LVIII
Federal Retirement Thrift Investment Board 5, VI, LXXVI
Federal Service Impasses Panel 5, XIV
Federal Trade Commission 5, XLVII; 16, I
Federal Transit Administration 49, VI
Federal Travel Regulation System 41, Subtitle F
Fine Arts, Commission on 45, XXI
Fiscal Service 31, II
Fish and Wildlife Service, United States 50, I, IV
Fishery Conservation and Management 50, VI
Food and Drug Administration 21, I
Food and Nutrition Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Foreign Assets Control, Office of 31, V
Foreign Claims Settlement Commission of the United States 45, V
Foreign Service Grievance Board 22, IX
Foreign Service Impasse Disputes Panel 22, XIV
Foreign Service Labor Relations Board 22, XIV
Foreign-Trade Zones Board 15, IV
Forest Service 36, II
General Accounting Office 4, I, II
General Services Administration 5, LVII

Contract Appeals, Board of 48, 61
Federal Acquisition Regulation 48, 5
Federal Property Management Regulations System 41, 101, 105
Federal Travel Regulation System 41, Subtitle F
General 41, 300
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303

Relocation Allowances 41, 302
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Agency
CFR Title, Subtitle or

Chapter

Temporary Duty (TDY) Travel Allowances 41, 301
Geological Survey 30, IV
Government Ethics, Office of 5, XVI
Government National Mortgage Association 24, III
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Great Lakes Pilotage 46, III
Harry S. Truman Scholarship Foundation 45, XVIII
Health and Human Services, Department of 5, XLV; 45, Subtitle A

Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Community Services, Office of 45, X
Family Assistance, Office of 45, II
Federal Acquisition Regulation 48, 3
Food and Drug Administration 21, I
Health Care Financing Administration 42, IV
Human Development Services, Office of 45, XIII
Indian Health Service 25, V
Inspector General (Health Care), Office of 42, V
Public Health Service 42, I
Refugee Resettlement, Office of 45, IV

Health Care Financing Administration 42, IV
Housing and Urban Development, Department of 5, LXV; 24, Subtitle B

Community Planning and Development, Office of Assistant
Secretary for

24, V, VI

Equal Opportunity, Office of Assistant Secretary for 24, I
Federal Acquisition Regulation 48, 24
Federal Housing Enterprise Oversight, Office of 12, XVII
Government National Mortgage Association 24, III
Housing—Federal Housing Commissioner, Office of

Assistant Secretary for
24, II, VIII, X, XX

Inspector General, Office of 24, XII
Multifamily Housing Assistance Restructuring Office 24, IV
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Secretary, Office of 24, Subtitle A, VII

Housing—Federal Housing Commissioner, Office of Assistant
Secretary for

24, II, VIII, X, XX

Human Development Services, Office of 45, XIII
Immigration and Naturalization Service 8, I
Independent Counsel, Office of 28, VII
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Indian Health Service 25, V
Information Agency, United States 22, V

Federal Acquisition Regulation 48, 19
Information Resources Management, Office of 7, XXVII
Information Security Oversight Office, National Archives and

Records Administration
32, XX

Inspector General
Agriculture Department 7, XXVI
Health and Human Services Department 42, V
Housing and Urban Development Department 24, XII

Institute of Peace, United States 22, XVII
Inter-American Foundation 5, LXIII; 22, X
Intergovernmental Relations, Advisory Commission on 5, VII
Interior Department

American Indians, Office of the Special Trustee 25, VII
Endangered Species Committee 50, IV
Federal Acquisition Regulation 48, 14
Federal Property Management Regulations System 41, 114
Fish and Wildlife Service, United States 50, I, IV
Geological Survey 30, IV
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Land Management, Bureau of 43, II
Minerals Management Service 30, II
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Agency
CFR Title, Subtitle or

Chapter

Mines, Bureau of 30, VI
National Indian Gaming Commission 25, III
National Park Service 36, I
Reclamation, Bureau of 43, I
Secretary of the Interior, Office of 43, Subtitle A
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII

Internal Revenue Service 26, I
International Boundary and Water Commission, United States

and Mexico, United States Section
22, XI

International Development, United States Agency for 22, II
Federal Acquisition Regulation 48, 7

International Development Cooperation Agency, United
States

22, XII

International Development, United States Agency for 22, II; 48, 7
Overseas Private Investment Corporation 5, XXXIII; 22, VII

International Fishing and Related Activities 50, III
International Investment, Office of 31, VIII
International Joint Commission, United States and Canada 22, IV
International Organizations Employees Loyalty Board 5, V
International Trade Administration 15, III; 19, III
International Trade Commission, United States 19, II
Interstate Commerce Commission 5, XL
James Madison Memorial Fellowship Foundation 45, XXIV
Japan–United States Friendship Commission 22, XVI
Joint Board for the Enrollment of Actuaries 20, VIII
Justice Department 5, XXVIII; 28, I

Drug Enforcement Administration 21, II
Federal Acquisition Regulation 48, 28
Federal Claims Collection Standards 4, II
Federal Prison Industries, Inc. 28, III
Foreign Claims Settlement Commission of the United

States
45, V

Immigration and Naturalization Service 8, I
Offices of Independent Counsel 28, VI
Prisons, Bureau of 28, V
Property Management Regulations 41, 128

Labor Department 5, XLII
Benefits Review Board 20, VII
Employees’ Compensation Appeals Board 20, IV
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Federal Acquisition Regulation 48, 29
Federal Contract Compliance Programs, Office of 41, 60
Federal Procurement Regulations System 41, 50
Labor-Management Standards, Office of 29, II, IV
Mine Safety and Health Administration 30, I
Occupational Safety and Health Administration 29, XVII
Pension and Welfare Benefits Administration 29, XXV
Public Contracts 41, 50
Secretary of Labor, Office of 29, Subtitle A
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Wage and Hour Division 29, V
Workers’ Compensation Programs, Office of 20, I

Labor-Management Standards, Office of 29, II, IV
Land Management, Bureau of 43, II
Legal Services Corporation 45, XVI
Library of Congress 36, VII

Copyright Office 37, II
Management and Budget, Office of 5, III, LXXVII; 48, 99
Marine Mammal Commission 50, V
Maritime Administration 46, II
Merit Systems Protection Board 5, II
Micronesian Status Negotiations, Office for 32, XXVII
Mine Safety and Health Administration 30, I
Minerals Management Service 30, II

VerDate 22<OCT>98 03:46 Oct 24, 1998 Jkt 179195 PO 00000 Frm 00026 Fmt 8092 Sfmt 8092 Y:\SGML\179195B.XXX 179195b PsN: 179195B



607

Agency
CFR Title, Subtitle or

Chapter

Mines, Bureau of 30, VI
Minority Business Development Agency 15, XIV
Miscellaneous Agencies 1, IV
Monetary Offices 31, I
Multifamily Housing Assistance Restructuring Office 24, IV
National Aeronautics and Space Administration 5, LIX; 14, V

Federal Acquisition Regulation 48, 18
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
National Archives and Records Administration 5, LXVI; 36, XII

Information Security Oversight Office 32, XX
National Bureau of Standards 15, II
National Capital Planning Commission 1, IV
National Commission for Employment Policy 1, IV
National Commission on Libraries and Information Science 45, XVII
National and Community Service, Corporation for 45, XII, XXV
National Council on Disability 34, XII
National Credit Union Administration 12, VII
National Drug Control Policy, Office of 21, III
National Foundation on the Arts and the Humanities 45, XI
National Highway Traffic Safety Administration 23, II, III; 49, V
National Imagery and Mapping Agency 32, I
National Indian Gaming Commission 25, III
National Institute for Literacy 34, XI
National Institute of Standards and Technology 15, II
National Labor Relations Board 5, LXI; 29, I
National Marine Fisheries Service 50, II, IV
National Mediation Board 29, X
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Park Service 36, I
National Railroad Adjustment Board 29, III
National Railroad Passenger Corporation (AMTRAK) 49, VII
National Science Foundation 5, XLIII; 45, VI

Federal Acquisition Regulation 48, 25
National Security Council 32, XXI
National Security Council and Office of Science and

Technology Policy
47, II

National Telecommunications and Information
Administration

15, XXIII; 47, III

National Transportation Safety Board 49, VIII
National Weather Service 15, IX
Natural Resources Conservation Service 7, VI
Navajo and Hopi Indian Relocation, Office of 25, IV
Navy Department 32, VI

Federal Acquisition Regulation 48, 52
Neighborhood Reinvestment Corporation 24, XXV
Northeast Dairy Compact Commission 7, XIII
Nuclear Regulatory Commission 5, XLVIII; 10, I

Federal Acquisition Regulation 48, 20
Occupational Safety and Health Administration 29, XVII
Occupational Safety and Health Review Commission 29, XX
Offices of Independent Counsel 28, VI
Operations Office 7, XXVIII
Overseas Private Investment Corporation 5, XXXIII; 22, VII
Panama Canal Commission 48, 35
Panama Canal Regulations 35, I
Patent and Trademark Office 37, I
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303

Peace Corps 22, III
Pennsylvania Avenue Development Corporation 36, IX
Pension and Welfare Benefits Administration 29, XXV
Pension Benefit Guaranty Corporation 29, XL
Personnel Management, Office of 5, I, XXXV; 45, VIII

Federal Acquisition Regulation 48, 17
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Agency
CFR Title, Subtitle or

Chapter

Federal Employees Group Life Insurance Federal
Acquisition Regulation

48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Postal Rate Commission 5, XLVI; 39, III
Postal Service, United States 5, LX; 39, I
Postsecondary Education, Office of 34, VI
President’s Commission on White House Fellowships 1, IV
Presidential Commission on the Assignment of Women in the

Armed Forces
32, XXIX

Presidential Documents 3
Prisons, Bureau of 28, V
Productivity, Technology and Innovation, Assistant

Secretary
37, IV

Public Contracts, Department of Labor 41, 50
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Public Health Service 42, I
Railroad Retirement Board 20, II
Reclamation, Bureau of 43, I
Refugee Resettlement, Office of 45, IV
Regional Action Planning Commissions 13, V
Relocation Allowances 41, 302
Research and Special Programs Administration 49, I
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Saint Lawrence Seaway Development Corporation 33, IV
Science and Technology Policy, Office of 32, XXIV
Science and Technology Policy, Office of, and National

Security Council
47, II

Secret Service 31, IV
Securities and Exchange Commission 17, II
Selective Service System 32, XVI
Small Business Administration 13, I
Smithsonian Institution 36, V
Social Security Administration 20, III; 48, 23
Soldiers’ and Airmen’s Home, United States 5, XI
Special Counsel, Office of 5, VIII
Special Education and Rehabilitative Services, Office of 34, III
State Department 22, I

Federal Acquisition Regulation 48, 6
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII
Surface Transportation Board 49, X
Susquehanna River Basin Commission 18, VIII
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV
Technology, Under Secretary for 37, V
Tennessee Valley Authority 5, LXIX; 18, XIII
Thrift Depositor Protection Oversight Board 12, XV
Thrift Supervision Office, Department of the Treasury 12, V
Trade Representative, United States, Office of 15, XX
Transportation, Department of 5, L

Coast Guard 33, I; 46, I; 49, IV
Coast Guard (Great Lakes Pilotage) 46, III
Commercial Space Transportation 14, III
Contract Appeals, Board of 48, 63
Emergency Management and Assistance 44, IV
Federal Acquisition Regulation 48, 12
Federal Aviation Administration 14, I
Federal Highway Administration 23, I, II; 49, III
Federal Railroad Administration 49, II
Federal Transit Administration 49, VI
Maritime Administration 46, II
National Highway Traffic Safety Administration 23, II, III; 49, V
Research and Special Programs Administration 49, I
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Agency
CFR Title, Subtitle or

Chapter

Saint Lawrence Seaway Development Corporation 33, IV
Secretary of Transportation, Office of 14, II; 49, Subtitle A
Surface Transportation Board 49, X

Transportation, Office of 7, XXXIII
Travel Allowances, Temporary Duty (TDY) 41, 301
Treasury Department 5, XXI; 17, IV

Alcohol, Tobacco and Firearms, Bureau of 27, I
Community Development Financial Institutions Fund 12, XVIII
Comptroller of the Currency 12, I
Customs Service, United States 19, I
Engraving and Printing, Bureau of 31, VI
Federal Acquisition Regulation 48, 10
Federal Law Enforcement Training Center 31, VII
Fiscal Service 31, II
Foreign Assets Control, Office of 31, V
Internal Revenue Service 26, I
International Investment, Office of 31, VIII
Monetary Offices 31, I
Secret Service 31, IV
Secretary of the Treasury, Office of 31, Subtitle A
Thrift Supervision, Office of 12, V

Truman, Harry S. Scholarship Foundation 45, XVIII
United States and Canada, International Joint Commission 22, IV
United States and Mexico, International Boundary and Water

Commission, United States Section
22, XI

Utah Reclamation Mitigation and Conservation Commission 43, III
Veterans Affairs Department 38, I

Federal Acquisition Regulation 48, 8
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Vice President of the United States, Office of 32, XXVIII
Vocational and Adult Education, Office of 34, IV
Wage and Hour Division 29, V
Water Resources Council 18, VI
Workers’ Compensation Programs, Office of 20, I
World Agricultural Outlook Board 7, XXXVIII
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List of CFR Sections Affected
All changes in this volume of the Code of Federal Regulations which

were made by documents published in the FEDERAL REGISTER since Jan-
uary 1, 1986, are enumerated in the following list. Entries indicate the
nature of the changes effected. Page numbers refer to Federal Register
pages. The user should consult the entries for chapters and parts as well
as sections for revisions.

For the period before January 1, 1986, see the ‘‘List of CFR Sections
Affected, 1973–1985,’’ published in four separate volumes.

1986
48 CFR 51 FR

Page

Chapter 3
301.105 Amended ........................... 44293
301.670–3 (a) amended .................... 44293
302.100 Amended ........................... 23231

Amended .....................................44293
Technical correction ...................47353

303.704 (Subpart 303.7) Added.........44293
304.601 Redesignated as

304.602....................................... 44293
304.602 Redesignated from

304.601....................................... 44293
304.7101 (c) amended...................... 44293
305 Subchapter assignment; edi-

torial note.................................. 6004
305.202 (Subpart 305.2) Added.........44293
306 Subchapter assignment; edi-

torial note.................................. 6004
306.202 (a) revised; (b) amend-

ed ............................................. 44293
306.302–1 Heading revised; (b)(2)

and (6) redesignated as (a)(2)(ii)
and (b)(4); new (a) heading re-
vised; new (b) heading
added........................................ 44293

307.104 (c) revised.......................... 44293
313.404 Removed ........................... 44293
314.404 Added ................................ 44294
314.404–1 Added ............................. 44294
315.103 (Subpart 315.1) Added.........44294
315.413–2 (e) and (f) amended.......... 44294
315.608 (b) amended ....................... 44294
315.804 Added ................................ 44294
315.804–3 Added ............................. 44294
316.301–3 (c) introductory text

amended................................... 44294
316.306 Added ................................ 44294
316.403 (Subpart 316.4) Added.........44294

48 CFR—Continued 51 FR
Page

Chapter 3—Continued
316.603–3 Amended ........................ 44294
319.870 (a)(1) and (6) amended.........44294
322 Added ..................................... 44294
322.604–2 Heading correctly

added........................................ 47353
325.102 (b) revised.......................... 44294

(b) correctly designated...............47353
330.304 (Subpart 330.3) Added.........44294
332.402 Revised ............................. 44294
332.406 (c)(2) amended ................... 44294
332.407 (d) amended ....................... 44294
332.409–1 Amended ........................ 44294
332.501—332.501–2 (Subpart 332.5)

Added ....................................... 44294
353.370–393 Added .......................... 44295
Chapter 3, Appendix A
PHS 301.105 Table revised (OMB

numbers) .................................. 20486
PHS 301.207 Heading, (a), and (b)

amended................................... 20486
PHS 301.470 (b) introductory text

amended; (b)(1), (2) and (5) re-
moved; (b)(3) and (4) redesig-
nated as (b)(1) and (2)................. 20486

PHS 304.670–1 Amended................. 20486
PHS 304.7101 (b)(2)(i) and (c) table

revised; (b)(2)(iii) added ............ 20486
PHS 305 Added.............................. 20487
PHS 306 Added .............................. 20487
PHS 314.406–3 (g)(3) revised ........... 20488
PHS 314.406–4 (e)(2) revised ........... 20488
PHS 314.407–8 Removed................. 20488
PHS 314.470 Removed.................... 20488
PHS 315 Removed ......................... 20488

Added; interim ............................43357
Effective date corrected ..............45229

PHS 315.412 (c)(1) corrected........... 45229
PHS 323 Added.............................. 20488
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48 CFR (10–1–98 Edition)

48 CFR—Continued 51 FR
Page

Chapter 3, Appendix A—Continued
PHS 333 Added.............................. 20488
PHS 335 Added.............................. 20489
PHS 336 Added .............................. 20489
PHS 352.215–10 Added; in-

terim........................................ 43357
Text and effective date cor-

rected .......................................45229
PHS 352.223–70 Added.................... 20489
PHS 352.223–71 Added.................... 20490
PHS 352.232–70 Added.................... 20490
PHS 352.280–1 Revised................... 20490
PHS 352.280–2 Revised................... 20491
PHS 352.280–4 (a) amended ............ 20491
PHS 380.101—PHS 380.105 (Subpart

PHS 380.1) Revised.................. 20491
PHS 380.201—PHS 380.206 (Subpart

PHS 380.2) Revised.................. 20492
Chapter 4
401.601 (a)(9) and (c) removed;

(a)(10) redesignated as
(a)(9)......................................... 34564

401.602–1 Removed ........................ 34564
401.603–1 Revised .......................... 34564
401.671—401.671–5 Added ................ 34565
401.7001—401.7006 (Subpart 401.70)

Added ....................................... 34565
405—410 (Subchapter B) Heading

revised ..................................... 34566
405 Subchapter assignment; edi-

torial note.................................. 6004
Transferred to Subchapter B

................................................. 34566
406 Added ..................................... 34566
413.505–70 (b) revised ..................... 34566
414 Heading revised....................... 34566
414.404–1 Added ............................. 34566
414.407–8 Removed ........................ 34566
415.103 Added ................................ 34566
415.307 (Subpart 415.3) Re-

moved ...................................... 34566
422.1003—422.1011 (Subpart 422.10)

Removed .................................. 34566
433 Revised ................................... 34566
433.003 Correctly redesignated as

433.203 and (a) amended ............. 41790
433.003–70 Correctly redesignated

as 433.203–70 .............................. 41790
433.009 Correctly redesignated as

433.209 and amended .................. 41790
433.011 Correctly redesignated as

433.211 and amended .................. 41790
433.012 Correctly redesignated as

433.212....................................... 41790
433.203—433.212 Correctly redes-

ignated as Subpart 433.2 ............ 41790

48 CFR—Continued 51 FR
Page

Chapter 4—Continued
433.203 Correctly redesignated

from 433.003 and (a) amend-
ed ............................................. 41790

433.203–70 Correctly redesignated
from 433.003–70 .......................... 41790

433.209 Correctly redesignated
from 433.009 and amended .......... 41790

433.211 Correctly redesignated
from 433.011 and amended .......... 41790

433.212 Correctly redesignated
from 433.012............................... 41790

436.370 (Subpart 436.3) Heading re-
vised......................................... 34567

Chapter 5
501.602–1 Revised .......................... 45892
501.603 (a), (b)(1) and (2)(i) and (ii),

and (c)(2), (4), and (6) revised;
(b)(2)(viii) removed; (b)(2)(ix)
through (xiii) redesignated as
(b)(2)(viii) through (xii) ............ 45892

501.603–1 Revised .......................... 45893
501.603–2 (c)(1), (3) introductory

text, (ii)(E), and (v)(C), (4), and
(5) introductory text revised;
(c)(3)(ii)(F) through (K) and (6)
redesignated as (c)(3)(ii)(G)
through (L) and (7) and revised;
(c)(3)(ii)(F), (v)(D), and (6)
added........................................ 16690

(c)(3) introductory text cor-
rected .......................................21175

(c) revised; (d) added ....................45893
501.603–3 (a) revised....................... 16691
501.704–70 (e) added ......................... 5332
501.707 Introductory text and

Table 501–1 amended................... 5332
501.770 Introductory text amend-

ed; (a) through (c), (e) through
(g), and (i) through (k) re-
vised .......................................... 5332

502.101 Revised ............................. 39861
504.7001 Revised ............................ 16691
504.7001–1 (b) revised ..................... 16691
504.7001–2 (c) and (f) amend-

ed ............................................. 16691
504.7001–3 Introductory text, (a),

and (e) introductory text re-
vised......................................... 16691

505 Subchapter assignment; edi-
torial note.................................. 6004

505.101 See Appendix C Temp. Reg.
AC–86–7 .................................... 41507

505.201 See Appendix C Temp. Reg.
AC–86–7 .................................... 41507

506 Subchapter assignment; edi-
torial note.................................. 6004
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List of CFR Sections Affected

48 CFR—Continued 51 FR
Page

Chapter 5—Continued
506.302–1 Revised .......................... 44990
506.302–5 Removed ........................ 44991
506.303–1 Revised .......................... 44991
506.303–2 Revised .......................... 44991
506.304 Revised ............................. 44991
508.602 (b) revised.......................... 24668
508.705–70 (b) revised ..................... 24668
508.705–73 Temp. Reg. AC–86–3.........8678

(a) introductory text and (1) re-
vised .........................................24668

509.105–1 (d) revised....................... 39862
(a) and (c) revised ........................45896

509.106–70 Revised ......................... 39862
509.406–3 (b)(3) revised................... 39862
510.011 (c) revised; (d) re-

moved ...................................... 23061
510.070–1 Revised .......................... 23061
513 See Temp. Reg. AC–86–4, Supp.

1 ............................................... 36700
513.105 See Appendix C Temp. Reg.

AC–86–7 .................................... 41507
513.203–1 Revised .......................... 45893

(b) revised....................................45896
513.403 Revised ............................. 45894
513.404 Added ................................ 45894

Temp. Reg. AC–86–1.......................1814
513.405 Added ................................ 45894
513.501 Revised ............................. 45894
513.505–2 (a) and (b) revised............ 45894

Temp. Reg. AC–86–4 ..................12704
513.505–3 (b) revised....................... 45894
513.7001 Temp. Reg. AC–86–1............ 1814

(a), (b)(1), and (g) revised; (d)(2)
and (3) redesignated as (d)(3)
and (4); new (d)(2) added............45894

Temp. Reg. AC–86–4 .....................12704
514.205–1 (a) revised....................... 16691
514.211 Added ................................ 16692
514.270–1 Revised .......................... 45897
514.270–2 (b), (c)(1)(ii) and (2) in-

troductory text, (iv), and (v)
revised ..................................... 45897

514.403 Revised ............................. 45896
514.407–3 Revised .......................... 23061
514.408–1 Added ............................. 16692
515.605 Removed ........................... 23061
515.605–70 Removed....................... 23061
515.608 Revised ............................. 23061
515.608–70 Added ........................... 23061
515.608–71 Added ........................... 23061
515.803 Revised ............................. 16692
515.805–5 Revised .......................... 16692
516.603–3 Revised .......................... 39862
519.501 See Appendix C Temp. Reg.

AC–86–7 .................................... 41507
519.502–1 See Appendix C Temp.

Reg. AC–86–7 ............................. 41507

48 CFR—Continued 51 FR
Page

Chapter 5—Continued
Chapter 5 Appendix C Temporary

Reg. AC–86–7 added ................... 41507
519.505 See Appendix C Temp. Reg.

AC–86–7 .................................... 41508
519.508 See Appendix C Temp. Reg.

AC–86–7 .................................... 41508
522.301 Temp. Reg. AC–86–2 ............. 4367
522.302 Temp. Reg. AC–86–2 ............. 4367

Heading revised ...........................32655
522.305 Temp. Reg. AC–86–2 ............. 4367
522.402–3 Temp. Reg. AC–86–2 .......... 4367

Revised........................................32655
522.403 (a) amended; (c) re-

vised......................................... 32655
522.404–1 (a) revised....................... 32655
522.404–4 (a), (b) introductory

text, (c) and (d) revised .............. 32655
522.602 Temp. Reg. AC–86–2 ............. 4368
522.1005 Revised ............................ 28815
522.1006 Revised ............................ 28815
522.1007 Revised ............................ 28816
522.1008 Revised ............................ 28816
525.105–70 Temp. Reg. AC–86–5 .......16693
525.105–71 Temp. Reg. AC–86–5 .......16693
525.402 (a) revised.......................... 24668
525.402–71 (c) revised ..................... 24668
528.106–6 Revised .......................... 23061
532.111 (a) revised.......................... 23061

(b), (c), (d) (1) and (2), and (e)
introductory text and (1) re-
vised; (f) and (g) added ..............23063

(b)(2) and (f) corrected .................26251
533.104 (a)(3) (v) and (vi), (4), (b),

and (c) revised; (a)(5) amended;
(d) added .................................... 5333

533.105 (a)(1) introductory text
and (ii), (b) introductory text,
(c), and (d)(3) revised; (a)(1)(iii)
amended .................................... 5334

536.302–70 (c) introductory text,
(1) and (2) revised ........................ 5334

536.303 Revised ............................... 5334
536.303–70 Revised .......................... 5334
546.301 Added ................................. 8679
546.302 Amended............................. 8679
546.302–70 Revised .......................... 8679
546.302–71 Revised .......................... 8679
546.302–72 Revised .......................... 8679
546.400 Revised ............................. 35221
546.402 Revised ............................. 35221
546.403 Revised ............................. 35221
546.407 Removed ........................... 35221
546.470 Revised ............................. 35221
546.470–1 Revised .......................... 35221
546.470–2 (b) revised....................... 35221
549.502—549.570 (Subpart 549.5)

Added .......................................... 195
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48 CFR—Continued 51 FR
Page

Chapter 5—Continued
552.210–71 Amended....................... 23061
552.210–72 Revised ......................... 23062
552.210–73 Revised ......................... 23062
552.210–74 Introductory text re-

vised......................................... 23062
552.212–72 (a) and (b) amend-

ed ............................................. 45895
552.214–16 Added ........................... 45898
552.219–4 See Appendix C Temp.

Reg. AC–86–7 ............................. 41508
552.219–71 Revised ......................... 28816
552.222–43 Revised ......................... 28816
552.222–71 Temp. Reg. AC–86–2.........4368

Removed......................................32656
552.222–84 Revised ......................... 28817
552.222–85 Introductory text re-

vised......................................... 28817
552.222–86 Introductory text re-

vised......................................... 28818
552.225–71 Temp. Reg. AC–86–5 .......16693
552.232–8 Revised .......................... 23062
552.232–23 Revised ......................... 23062
552.232–70 See Temp. Reg. AC–85–

1, Supp. 2 .................................... 5335
(a) and (b) revised; (c) through

(f) removed; (g) redesignated
as (c) and introductory text
revised......................................23063

552.232–71 Revised ......................... 23064
552.232–72 Introductory text re-

vised......................................... 23064
552.232–78 Added ........................... 23064
552.232–79 Added ........................... 23065
552.246–70 Introductory text re-

vised .......................................... 8679
552.246–71 Introductory text re-

vised .......................................... 8679
552.246–72 Introductory text re-

vised .......................................... 8679
552.246–73 Amended ........................ 8679
552.246–74 Amended ........................ 8680
552.246–75 Amended ........................ 8680
552.246–76 Revised .......................... 8680
552.246–77 Added ............................. 8680
552.247–70 Introductory text re-

vised............................................ 195
552.249–70 Added .............................. 195
552.249–71 Added .............................. 196
552.249–72 Added .............................. 196
553 See Temp. Reg. AC–86–4, Supp.

1 ............................................... 36700
(c) table amended ........................45896

553.173 (c) table amended .......8681, 16692
553.270–3 Temp. Reg. AC–86–2 .......... 4368

(a), (b), (c), and (e) revised ...........32656
(b) revised....................................45895

48 CFR—Continued 51 FR
Page

Chapter 5—Continued
553.272 Temp. Reg. AC–86–4............ 12705

(a), (b), and (d) revised .................45895
553.273 Temp. Reg. AC–86–4............ 12705

Revised ..............................45895, 45896
553.275 (a) revised.......................... 45895
553.370–300–I Temp. Reg. AC–86–

4 ............................................... 12705
553.370–3539 Added .......................... 8680
Chapter 5 Temporary Reg. AC–86–

1 added ....................................... 1814
Temporary Reg. AC–86–2 added

...................................................4367
Temporary Reg. AC–85–1, Supp.

2 added .......................................5335
Temporary Reg. AC–86–3 added

...................................................8678
Temporary Reg. AC–86–4 added

................................................. 12704
Temporary Reg. AC–86–4 tech-

nical correction........................16175
Temporary Reg. AC–85–5 added

................................................. 16693
Temporary Reg. AC–86–1, Supp.

1 added......................................25703
Temporary Reg. AC–86–6 added

................................................. 25703
Temporary Reg. AC–86–4, Supp.

1 added......................................36700

1987
48 CFR 52 FR

Page

Chapter 3
301.670–2 (b) revised....................... 27558
302.100 Amended ........................... 27558
304.7101 (c) amended...................... 27558
306.501 Amended ........................... 27558
319.801—319.870 (Subpart 319.8)

Revised .................................... 27558
332.402 Revised ............................. 27560
332.407 (d) amended ....................... 27560
332.409–1 Amended ........................ 27560
332.501–2 (a)(3) amended ................ 27560
352.227–1 Removed ........................ 27560
Chapter 3, Appendix A
PHS 315.412 Addition confirmed;

(c)(1) amended .......................... 44397
PHS 352.215–10 Addition con-

firmed ...................................... 44397
PHS 352.280–1 (b) amended .............. 9300
PHS 352.280–2 (b) amended .............. 9300
Chapter 5
503.303 (Subpart 503.3) Heading re-

vised .......................................... 5982

VerDate 22<OCT>98 03:46 Oct 24, 1998 Jkt 179195 PO 00000 Frm 00034 Fmt 8060 Sfmt 8060 Y:\SGML\179195B.XXX 179195b PsN: 179195B



615

List of CFR Sections Affected

48 CFR—Continued 52 FR
Page

Chapter 5—Continued
503.700—503.705 (Subpart 503.7)

Added ........................................ 5982
505.101 Revised ............................. 22655
505.201 Revised ............................. 22655
505.202 (c) added ............................ 22655
505.203 Added ................................ 22655
505.207 (b) revised.......................... 22655
507.305 Temporary Reg. AC–87–1

added ......................................... 8590
Revised........................................28827
Temporary Reg. AC–87–1, Supp.

1 added......................................35093
507.306 Temporary Reg. AC–87–1

added ......................................... 8590
Temporary Reg. AC–87–1, Supp.

1 added......................................35093
507.307 Revised ............................. 28827
508.802 Revised ............................. 28827
508.870 Removed ........................... 28827
509.403 (a) revised.......................... 22656
509.404 Revised ............................. 22656
509.405 Revised ............................. 22656
514.201–6 (b) removed ...................... 6562
514.201–71 (b) revised....................... 6562
515.407 (b) removed ......................... 6562
515.411–70 Revised .......................... 6563
519.001 Added ................................ 16390
519.201 Removed ........................... 16391
519.202 (a), (b), (c), and (e) re-

vised......................................... 16391
519.202–5 Revised .......................... 16391
519.302 Revised ............................. 16391
519.304 Added ................................ 16391
519.501 Removed ........................... 16391
519.502–1 (a), (b), (c), (d), (f), (g),

(h), (i) and (j) revised ................. 16391
519.502–2 Removed ........................ 16392
519.502–3 Revised .......................... 16392
519.502–70 Added ........................... 16392
519.503 Revised ............................. 16392
519.505 Removed ........................... 16393
519.506 Removed ........................... 16393
519.602—519.602–1 Added ................ 16393
519.602–3 Added ............................. 16393
519.705 Added ................................ 34388
519.705–4 Added ............................. 34388
519.705–5 Added ............................. 34388
519.705–6 Revised .......................... 34388
519.706–70 Temporary Reg. AC–87–

3 added...................................... 47396
519.770 Added ................................ 34389
519.770–1 Added ............................. 34389
519.770–2 Added ............................. 34389
519.770–3 Temporary Reg. AC–87–

3 added...................................... 47397
522.1308 Temporary Reg. AC–87–2

added........................................ 12182

48 CFR—Continued 52 FR
Page

Chapter 5—Continued
Temporary Reg. AC–87–2, Supp.

1 added......................................37618
522.1370 Temporary Reg. AC–87–2

added........................................ 12182
Temporary Reg. AC–87–2, Supp.

1 added......................................37618
525.105–70 Heading, (b), (c), and (d)

revised ........................................ 278
525.105–71 Revised ............................ 279
525.105–72 (b) and (c) revised ............. 279
525.108–70 (a) introductory text,

(b) introductory text, and (c)
revised ........................................ 279

525.402 Temporary Reg. AC–86–8
added ............................................ 58

Temporary Reg. AC–86–8, Supp.
1 added......................................28828

528.102–1 (a) revised ........................ 6564
528.301 Revised ............................... 6564
532.111 (a)(1) revised...................... 47006
533.102 (b) revised ........................... 6563
533.105 (a)(1)(ii), (3) and (4) and (b)

introductory text and (3) re-
vised .......................................... 6563

537.201 Revised ............................... 6563
537.205 Revised ............................... 6563
542.1107 (a) revised ........................ 21057
542.7000—542.7002–3 (Subpart 542.70)

Added ....................................... 11826
552.203–70 Amended....................... 28827
552.207–70 Introductory text re-

vised......................................... 28827
552.207–71 Temporary Reg. AC–87–

1 added ....................................... 8590
Temporary Reg. AC–87–1, Supp.

1 added......................................35093
552.214–71 Introductory text re-

vised .......................................... 6563
552.214–72 Removed ........................ 6563
552.214–73 Introductory text re-

vised .......................................... 6563
552.214–74 Introductory text re-

vised .......................................... 6563
552.214–75 Introductory text re-

vised .......................................... 6564
552.215–71 Introductory text re-

vised .......................................... 6564
552.215–72 Removed ........................ 6564
552.215–73 Introductory text re-

vised .......................................... 6564
552.215–74 Introductory text re-

vised .......................................... 6564
552.219–1 Added ............................. 16393
552.219–70 Revised ......................... 16393
552.222–87 Temporary Reg. AC–87–

2 added...................................... 12182
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48 CFR—Continued 52 FR
Page

Chapter 5—Continued
Temporary Reg. AC–87–2, Supp.

1 added......................................37618
552.225–70 Revised ............................ 280
552.225–71 Revised ............................ 280
552.225–72 Revised ............................ 280
552.225–73 Introductory text re-

vised............................................ 280
552.225–74 Introductory text re-

vised............................................ 280
552.232–8 Amended ........................ 47006
552.242–70 Temporary Reg. AC–86–

6, Supp. 1 added........................... 1333
Revised........................................21057

553.173 (c) table amended............... 34389
553.270–1 Revised .......................... 28828
553.270–2 (a) and (b) revised............ 28828
553.270–3 (e) revised....................... 21057
553.272 (a) revised.......................... 47006
553.273 (a) revised.......................... 47007
553.370–3507 GSA Form 3507

amended................................... 21057
553.370–3584 GSA Form No.

3584........................................... 34389

1988
48 CFR 53 FR

Page

Chapter 3
301.105 Table amended .................. 15562
301.304 (d) table amended .............. 43206
301.602–3 Added ............................. 43206
301.603—301–670–3 (Subpart 301.6)

Revised .................................... 15562
302.100 Amended ........................... 43207
304.170 Removed ........................... 43207
304.7005 Amended.......................... 15563
305.102 Removed ........................... 43207
305.303 (Subpart 305.3) Added.........43207
306.501 Amended ........................... 15563
306.501 Amended ........................... 43207
307.105–2 (a)(3) amended ................ 15563
307.105–2 (a) (1) and (2) amended;

(a) (3), (4), and (9) revised;
(a)(11) removed; (a) (12)
through (15) redesignated as (a)
(11) through (14); new (a) (11)
and (12) amended....................... 43207

(a)(9) heading corrected ...............44551
313.104 (h), (i), and (j) redesig-

nated as (i), (j), and (k)............... 15563
315.406–5 (a)(2)(xv) amended;

(a)(2) (xvi) and (xviii) removed;
(a)(2)(xvii) redesignated as
(a)(2)(xvi) and amended............. 43207

315.408 Amended ........................... 43208
315.608–71 (a)(1) amended............... 15563

48 CFR—Continued 53 FR
Page

Chapter 3—Continued
315.905–71 (b) amended................... 15563
315.905–73 (b)(1) amended............... 15563
315.905–74 Amended....................... 15563
315.7002 (a) amended...................... 15563
317.206 Amended ........................... 43208
317.7100—317.7102 (Subpart 317.71)

Revised .................................... 43208
319.870 (a) (2) and (4) amend-

ed ............................................. 43208
330.7000—330.7002–6 (Subpart 330.70)

Removed .................................. 15563
332.770 Removed ........................... 15563
332.902—332.905 (Subpart 332.9)

Added ....................................... 43208
332.905 (a)(2)(ii) and (b)(3) cor-

rected....................................... 44551
333.203—333.214 (Subpart 333.2)

Added ....................................... 15563
339.7001 Introductory text, (a),

and (b) amended........................ 43208
339.7002 (a) and (b) (2) and (3)

amended................................... 43208
342.7200—342.7206–3 (Subpart 342.72)

Removed .................................. 43209
352.202–1 Introductory text

amended................................... 15564
352.208.70 Removed ....................... 15564
352.215–70 Removed....................... 15564
352.225–12 Removed....................... 15564
352.232–72 Removed....................... 15564
352.237–71 Removed....................... 15564
352.242–70 Removed....................... 15564
352.242–72—342.242–79 Removed .....43209
352.243–70 Removed....................... 15564
352.247–70 Removed....................... 15564
352.270–6 Removed ........................ 15564
352.270–8 Removed ........................ 15564
352.370 Amended ........................... 15564
Chapter 4
404.670 Added ................................. 6062
404.7001 (Subpart 404.70)

Added ........................................ 6062
407.305 Added ................................. 6063
409.504 Added ................................. 6063
410.011 Added ................................. 6063
412 Added ....................................... 6063
414.201—414.201–6 (Subpart 414.2)

Added ........................................ 6063
415.407 Added ................................. 6063
415.608 Added ................................. 6063
415.1070 Added ................................ 6063
416.404–2 Revised ............................ 6063
416.405 Added ................................. 6065
416.470 Added ................................. 6065
416.505—416.570 (Subpart 416.5)

Added ........................................ 6065
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48 CFR—Continued 53 FR
Page

Chapter 4—Continued
416.603–4 Added .............................. 6065
416.670 Added ................................. 6065
417.208 (Subpart 417.2) Added .......... 6065
419.508 Added ................................. 6066
422.7001—422.7005 (Subpart 422.70)

Added ........................................ 6066
424.104 (Subpart 424.1) Added .......... 6066
425.402—425.407 (Subpart 425.4)

Added ........................................ 6067
428.102–3 Revised ............................ 6067
428.310 Added ................................. 6067
432.103 Added ................................. 6067
432.111 Revised ............................... 6067
432.7000—432.7004 (Subpart 432.70)

Removed.................................... 6067
436.370 Amended............................. 6067
436.570—436.579 (Subpart 436.5)

Revised ...................................... 6067
437.110 Added ................................. 6068
437.270 Added ................................. 6068
439.7001 Revised ............................. 6068

Heading corrected .......................12748
439.7002 Revised ............................. 6068
442.704 (Subpart 442.7) Added .......... 6069
445.106 (Subpart 445.1) Added .......... 6069
445.302–7 Added .............................. 6069
446.370 (Subpart 446.3) Added .......... 6069
447 Added ....................................... 6069
452.204–70—452.252–70 (Subpart

452.2) Revised........................... 6069
452.236–77 Heading corrected.........12748
Chapter 5
501.102 Revised ................................ 130
501.103 (b) revised............................. 130
501.105 Introductory text repub-

lished; table amended (OMB
numbers) ..................................... 130

501.105 Table amended (OMB
numbers) .................................. 51107

501.170–3 Revised ............................. 131
501.170–4 (a) revised.......................... 131

(a) corrected..................................1540
501.171–1 Revised ............................. 131
501.171–2 Revised ............................. 131
501.402 Revised ................................ 131
501.403 Revised ................................ 132
501.404 Revised ................................ 132
501.602–3 Temporary Reg. AC–88–

1 added ....................................... 7366
501.603 Temporary Reg. AC–87–4

added........................................... 132
501.675 Temporary Reg. AC–88–1

added ......................................... 7366
501.675–1 Temporary Reg. AC–88–

1 added ....................................... 7366

48 CFR—Continued 53 FR
Page

Chapter 5—Continued
501.675–2 Temporary Reg. AC–88–

1 added ....................................... 7366
501.675–3 Temporary Reg. AC–88–

1 removed................................... 7366
504.803 (a) (23) and (24) combined

as (a)(23) and revised; (a) (25)
through (29) redesignated as (a)
(24) through (28) and re-
vised......................................... 30842

504.805 Revised ............................. 30842
505.301 Temporary Reg. AC–88–2

added........................................ 28886
507.305 Temporary Reg. AC–87–1,

Supp. 2 added ............................ 10395
Temporary Reg. AC–87–1, Supp.

3 added......................................36580
507.306 Temporary Reg. AC–87–1,

Supp. 2 added ............................ 10395
Temporary Reg. AC–87–1, Supp.

3 added......................................36580
513.203–1 Temporary Reg. AC–87–

4 added......................................... 132
513.404 Temporary Reg. AC–87–4

added........................................... 132
513.505–3 Temporary Reg. AC–87–

4 added......................................... 133
Correctly designated.....................1441

513.7001 Temporary Reg. AC–87–4
added........................................... 133

514.201–6 (a) removed..................... 30842
514.301–70 Revised ......................... 30842
514.304–1 Revised .......................... 30842
514.370 Revised ............................. 30842
514.401 (a) introductory text, (1),

and (4) revised and (c)
added........................................ 30842

514.402–1 (a) revised....................... 30843
514.402–3 (a) revised....................... 30843
514.406–3 (b) and (c) revised ............ 30843
514.406–4 Revised .......................... 30843
514.407–1 Added ............................. 17949
514.408–1 Temporary Reg. AC–88–

2 added...................................... 28886
514.414 Added ................................ 17949
515.407 (a) removed........................ 30843
515.411 Revised ............................. 30843
515.411–70 Revised ......................... 30843
515.412 Added ................................ 30843
515.1070 Revised ............................ 30844
519.502–1 Revised .......................... 33812
519.701 Temporary Reg. AC–88–3

added........................................ 48911
519.702 Temporary Reg. AC–88–3

added........................................ 48911
519.704 Temporary Reg. AC–88–3

added........................................ 48911
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Page

Chapter 5—Continued
519.705–2 Temporary Reg. AC–88–

3 added...................................... 48911
519.705–4 Temporary Reg. AC–88–

3 added...................................... 48911
519.705–5 Temporary Reg. AC–88–

3 added...................................... 48912
519.705–6 Temporary Reg. AC–88–

3 added...................................... 48912
519.706 Added ................................ 33812
519.706–70 Temporary Reg. AC–87–

3, Supp. 1 added ......................... 21824
Added ..........................................33812
Added ..........................................33813

519.706–70 (b) and (d) cor-
rected....................................... 39096

Temporary Reg. AC–88–3 added
................................................. 48912

519.708 Temporary Reg. AC–88–3
added........................................ 48913

519.770–1 (b)(1)(i) revised ............... 33813
519.770–1 (b)(1)(i) corrected............ 39096

Temporary Reg. AC–88–3 added
................................................. 48913

519.770–3 Temporary Reg. AC–87–
3, Supp. 1 added ......................... 21824

519.770–3 Temporary Reg. AC–88–
3 added...................................... 48913

522.302 Revised ............................. 51108
522.303 Removed ........................... 51108
522.4 Revised ................................ 51108
522.1007 (a) revised ........................ 30844
525.202—525.205 (Subpart 525.2)

Added ........................................ 9629
525.401 Temporary Reg. AC–88–2

added........................................ 28886
525.402 Temporary Reg. AC–86–8,

Supp. 2 added.............................. 1925
(a) and (c) revised..........................4170

525.402–70 Temporary Reg. AC–88–
2 added...................................... 28886

532.111 Temporary Reg. AC–88–1
added ......................................... 7366

532.606–70 Revised ......................... 30844
532.904 Temporary Reg. AC–88–1

added ......................................... 7366
532.908 Temporary Reg. AC–88–1

added ......................................... 7366
534.002–70 Revised ......................... 30844
536.201 (c) revised.......................... 30844
537.110 (a) and (b) revised............... 30844
542.1203 (Subpart 542.12)

Added ....................................... 34090
552.207–71 Temporary Reg. AC–87–

1, Supp. 2 added ......................... 10395
Temporary Reg. AC–87–1, Supp.

3 added......................................36580

48 CFR—Continued 53 FR
Page

Chapter 5—Continued
552.210–78 Revised ......................... 30844
552.210–79 Introductory text re-

vised......................................... 30845
552.214–71 Removed....................... 30845
552.215–71 Removed....................... 30845
552.219–72 Temporary Reg. AC–88–

3 added...................................... 48913
552.222–70—552.222–80 Removed .....51108
552.222–81 Revised ......................... 51109
552.225–75 Added ............................. 9630
552.232–70 Temporary Reg. AC–88–

1 added ....................................... 7367
552.232–71 Temporary Reg. AC–88–

1 added ....................................... 7367
552.232–72 Temporary Reg. AC–88–

1 added ....................................... 7368
552.232–73 Temporary Reg. AC–88–

1 added ....................................... 7368
552.237–1 Redesignated as 552.237–

70 and introductory text re-
vised......................................... 30845

552.237–70 Redesignated from
552.237–1 and introductory text
revised ..................................... 30845

552.237–71 Introductory text re-
vised......................................... 30845

552.237–72 Introductory text re-
vised......................................... 30845

552.300 Amended ........................... 17950
553.173 (c) table amended............... 51109
553.270–1 Revised .......................... 51109
553.270–3 (c) revised....................... 51109
553.370 Amended ........................... 30845

Correctly designated ...................32820
Chapter 5 Appendix C re-

moved ...................................... 30842
Chapter 6
Chapter 6 Chapter estab-

lished ....................................... 26159
601—604 (Subchapter A)

Added ....................................... 26159
601 Added ..................................... 26159
602 Added ..................................... 26162
603 Added ..................................... 26163
604 Added ..................................... 26163
604.7001 Corrected......................... 36461
605—609 (Subchapter B)

Added ....................................... 26164
605 Added ..................................... 26164
606 Added ..................................... 26165
606.101–70 Corrected...................... 36461
608 Added ..................................... 26165
609 Added ..................................... 26165
609.404 Correctly designated .........36461
609.406–3 (a)(2)(iii) and (b)(6) cor-

rected....................................... 36461
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Page

Chapter 6—Continued
613—617 (Subchapter C)

Added ....................................... 26167
613 Added ..................................... 26167
614 Added ..................................... 26168
614.102–70 Corrected...................... 36461
615 Added ..................................... 26168
616 Added ..................................... 26169
616.603–2 Corrected ....................... 36462
616.603–70 Corrected...................... 36461
617 Added ..................................... 26169
619—625 (Subchapter D)

Added ....................................... 26170
619 Added ..................................... 26170
622—625 Added .............................. 26172
628—633 (Subchapter E)

Added ....................................... 26173
628—630 Added .............................. 26173
632 Added ..................................... 26173
633 Added ..................................... 26173
634—637 (Subchapter F)

Added ....................................... 26175
634 Added ..................................... 26175
634.001–70 Corrected...................... 36462
636 Added ..................................... 26175
637 Added ..................................... 26176
642—648 (Subchapter G)

Added ....................................... 26176
642 Added ..................................... 26176
643 Added ..................................... 26176
645 Added ..................................... 26177
646 Added ..................................... 26177
648 Added ..................................... 26177
652—653 (Subchapter H)

Added ....................................... 26177
652 Added ..................................... 26177
652.202–70 Corrected...................... 36462
652.242–72 Corrected...................... 36462
653 Added ..................................... 26180
670 (Subchapter I and Part)

Added ....................................... 26188
670.102 (b)(3) corrected .................. 36462

1989
48 CFR 54 FR

Page

Chapter 3
301.102 Amended ........................... 24342
301.201 (a) and (b) amended ............ 24342
301.270 (a) and (b) amended ............ 24342
301.304 (a), (c), and (d) amend-

ed ............................................. 24342
301.403 Amended ........................... 24342
301.404 Amended ........................... 24342
301.470 Amended ........................... 24342

48 CFR—Continued 54 FR
Page

Chapter 3—Continued
301.670–2 (a) removed; (b) and (c)

redesignated as (a) and (b); new
(a) heading amended ................. 24342

302.100 Amended .................. 24342, 43965
303.104 Added ................................ 31528
303.104–4 Added; interim ............... 31528
303.104–5 Added; interim ............... 31528
303.104–6 Added; interim ............... 31529
303.104–9 Added; interim ............... 31529
303.104–11 Added; interim.............. 31529
303.104–12 Added; interim.............. 31529
303.303 Amended ........................... 24342
303.409 (b)(4) amended ................... 24342
303.502 (b) amended ....................... 24342
304.870 (c)(4) amended ................... 24342

(c)(5) amended .............................43965
304.7001 (b)(1), (c) and (d) amend-

ed ............................................. 24342
304.7101 (c) amended...................... 24342
305.202 (b) amended ....................... 24342
306.501 Amended ........................... 24342
307.7003 (b)(2) amended.................. 24342
307.7004 (c) amended...................... 24342
307.7102 (e) amended...................... 24342
309.403 Amended .................. 24342, 43965
309.404 (c) amended .............. 24342, 43965
309.470–1 Amended ........................ 24342
314.406–3 (e) and (g)(3) amend-

ed ............................................. 24342
314.406–4 (c) amended .................... 24342
315.406–2 (a)(3) amended ................ 24342
315.406–5 (a)(2) (xiv) and (xv)

amended; (xvi) removed; new
(iii) added; (iii) through (xv)
redesignated as (iv) through
(xvi) ......................................... 24342

(a)(2) amended .............................43966
315.407 (i) added............................. 43966
316.702 (d)(2), (f) (1), and (4)

amended................................... 24342
317.7002 (b) (1) through (3) amend-

ed ............................................. 24342
319.201–70 (a) amended .................. 24342
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532.111 (b), (c), (d) (2) and (3), and

(e) removed; (d)(1), (f), and (g)
redesignated as (b), (c), and (d);
new (b) revised............................ 9050

Temporary Reg. AC–89–1 added
................................................. 14235

532.232–8 Temporary Reg. AC–89–
1 added...................................... 14235

532.232–70 Temporary Reg. AC–89–
1 added...................................... 14235

532.232–71 Temporary Reg. AC–89–
1 added...................................... 14235

532.232–73 Temporary Reg. AC–89–
1 added...................................... 14235

532.232–75 Temporary Reg. AC–89–
1 added...................................... 14235

532.232–76 Temporary Reg. AC–89–
1 added...................................... 14235

532.905—532.908 (Subpart 532.9)
Added ........................................ 9050

532.905 Temporary Reg. AC–89–1
added........................................ 14235

532.905–70 Temporary Reg. AC–89–
1 added...................................... 14235

532.905–71 Temporary Reg. AC–89–
1 added...................................... 14235

532.908 Temporary Reg. AC–89–1
added........................................ 14235

532.7000 Removed ........................... 9051
532.7001—532.7003 (Subpart 532.70)

Added ....................................... 43180
532.7002 Removed ........................... 9051
532.7004 Removed ........................... 9051
536.203 (c) revised.......................... 51886
542.1107 (c) removed ...................... 11955
546.301 Removed ........................... 11955
546.302 Revised ............................. 11955

VerDate 22<OCT>98 03:46 Oct 24, 1998 Jkt 179195 PO 00000 Frm 00040 Fmt 8060 Sfmt 8060 Y:\SGML\179195B.XXX 179195b PsN: 179195B



621

List of CFR Sections Affected

48 CFR—Continued 54 FR
Page

Chapter 5—Continued
546.302–70 Revised ......................... 11955
546.302–71 Revised ......................... 11956
546.302–72 Removed....................... 11956
546.316 Removed ........................... 11956
546.316–70 Removed....................... 11956
552.203–8 Added (temporary) .........29722
552.203–8 (Temporary Reg. AC–89–

2) removed ................................ 51745
552.203–10 Added (temporary)........29722

Temporary Reg. AC–89–2 re-
moved.......................................51745

552.203–71 Added (temporary)........29723
Temporary Reg. AC–89–2 re-

moved.......................................51745
552.210–79 Revised ......................... 43180
552.212–1 (b) amended .................... 51886
552.212–72 Revised ......................... 11956

Introductory text revised ............40060
552.215–75 (c) revised ..................... 40060

Removed......................................51886
552.216–71 Amended ........................ 6932
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625.1003 (Subpart 625.10)

Added ........................................ 5775
632.903 (Subpart 632.9) Added .......... 5775
636.602 Revised ............................... 5775
637.110 Added ................................. 5775
648.102 Revised ............................... 5775
648.201 (Subpart 648.2) Added .......... 5775
653.107 Removed............................. 5775

1991
48 CFR 56 FR

Page

Chapter 3
302.100 Amended ........................... 47002
304.870 (c)(1) and (2) amended.........47002
306.304 (a)(1) amended ................... 47002
307.170 (a)(1), (2) and (b) amend-

ed ............................................. 47002
307.170–1 (a)(1), (2), (b)(1) and (2)

amended................................... 47002
307.170–2 (a)(1), (2) and (b) amend-

ed; (a)(3) added .......................... 47002
313.106 (a), (b) introductory text,

(4)(i)(D), (c) introductory text
and (2) amended ........................ 47002

48 CFR—Continued 56 FR
Page

Chapter 3—Continued
313.107 (d) redesignated as

(e)............................................. 47003
313.204 (e) redesignated as (e)(5)

and amended............................. 47003
315.406–5 (b)(3)(ii)(c) redesignated

as (b)(3)(ii)(C) and amend-
ed ............................................. 47003

315.905–71 (d) amended .................. 47003
315.7002 (a) amended ..................... 47003
328 Added ..................................... 58316
333.102 (c) redesignated as

(d) ............................................ 47003
333.103 (a) redesignated as (a)(2);

(b)(1) designation removed and
text transferred to (b) intro-
ductory text; (b) introductory
text and (2) redesignated as
(a)(3) and (4); new (a)(3) amend-
ed ............................................. 47003

333.104 (a)(2) through (6) redesig-
nated as (a)(3) through (7); new
(a)(3)(vii), (viii), (4), (5), (6)(i)
and (c)(6) amended; (f) and (h)
redesignated as (g) and (i); new
(g) and (i) amended.................... 47003

333.105 (b)(10) amended.................. 47003
352.228–7 Added ............................. 58316
352.228–70 Removed....................... 58317
352.252–2 Removed ........................ 47003
352.270–6 Added; interim ............... 33882

Technical correction ...................37668
Regulation at 56 FR 33882 con-

firmed; (a) amended..................54797
Corrected.....................................57602

Chapter 5
501.105 Revised (OMB num-

bers) ......................................... 64213
501.404 (c) revised.......................... 15288
501.602–1 (i) revised; (k) through

(m) added.................................. 15288
501.602–2 (a) and (b)(1) revised; (c)

amended................................... 15288
501.603–3 Revised .......................... 15288
501.603–4 Revised .......................... 15288
501.603–70 (a), (d)(2) through (4),

(h)(1) introductory text,
(iv)(C), (v), (vi)(C), (E), (vii)
through (ix) and (h)(2) through
(4) revised; (c) and (f) amended;
(h)(1)(x) and (i) added; (h)(5)
and (6) removed......................... 15289

501.670–4 (a) introductory text,
(4), (5), (26), (d) introductory
text and (1) through (4) re-
vised......................................... 47004

502.101 Amended ........................... 47004

VerDate 22<OCT>98 03:46 Oct 24, 1998 Jkt 179195 PO 00000 Frm 00043 Fmt 8060 Sfmt 8060 Y:\SGML\179195B.XXX 179195b PsN: 179195B



624

48 CFR (10–1–98 Edition)

48 CFR—Continued 56 FR
Page

Chapter 5—Continued
504.470 Revised ............................. 47004
504.470–1 Revised .......................... 47004
504.470–2 Revised .......................... 47004
504.471 (b) revised.......................... 47005
504.476 Revised ............................. 47005
507.103 Added ................................. 2864
508.602 Removed ........................... 33721
509.405 Revised ............................. 51660
509.406–3 (b)(9) revised................... 47005
510.001 Revised ............................... 2864
510.002 Added ................................. 2865

Revised........................................33721
513.7001 (g) revised ........................ 47005
514.203–1 (a) revised....................... 47005
514.404–2 (a) revised....................... 47005
515.407 Removed ........................... 47006
515.408 Added ................................ 47005
515.411 (b) revised.......................... 47005
515.1001 Added .............................. 47005
515.1070 (a) revised ........................ 47005
516.505 (Subpart 516.5) Added............ 376
519.201 Added ................................ 26769

Corrected.....................................30618
519.202–2 (b)(4) added ...................... 3044
519.202–5 (b) revised ........................ 3044
519.302 Revised ............................... 3044
519.304 Revised ............................. 47006
519.500 Revised ............................... 3044
519.704 (a)(2) and (3) revised............. 3044

(c)(2) revised ................................59220
519.705–2 Revised .......................... 64213
519.705–4 (d) redesignated as (f);

(c) and new (f)(1) revised; new
(d) and (e) added.......................... 3044

(d) revised; (e) removed; (f)(1)
through (3) redesignated as
(e)(1) through (3) and revised
................................................. 26922

(a) revised....................................59220
(a)(5) revised................................64214

519.705–5 (c) and (d) amended........... 3044
519.706–70 Revised .......................... 3045

(e) revised ....................................26922
(f)(2)(iii) revised...........................64214

519.708 Revised ............................. 64214
519.770–1 (a)(2), (b)(1)(ii), (iii) and

(2)(ii) revised.............................. 3045
519.803—519.803–70 (Subpart 519.8)

Added ....................................... 26769
523.303 Revised ............................... 1740
524.202 Revised ............................. 47006
525 Temporary Reg. AC–90–2,

Supp. 1 added ............................ 52479
533.103 Revised ............................. 47006
538.000 Revised ............................. 29443
538.203–71 Revised ......................... 29443

48 CFR—Continued 56 FR
Page

Chapter 5—Continued
546.710 (a) revised ........................... 1741
547.303–6 Removed ........................ 47006
549.001 Removed ........................... 33722
549.402–6 (c) revised....................... 33722
549.402–7 (a) and (b)(2) re-

vised......................................... 33722
552 Temporary Reg. AC–90–2,

Supp. 1 added ............................ 52479
552.203–70 Revised ............................ 965
552.215–73 Removed....................... 47006
552.215–74 Removed....................... 47006
552.216–73 Added .............................. 376
552.219–1 Amended ........................ 47006
552.219–70 Removed....................... 47007
552.219–72 Introductory text re-

vised......................................... 64214
552.219–73 Added ........................... 64214
552.223–70 Introductory text re-

vised .......................................... 1741
552.223–72 Added ............................. 1741
552.225–9 Corrected .......................... 377
552.225–72 Temp. Reg. AC–91–2 .......11692
552.238–70 Added ........................... 29443

Amended .....................................51660
552.242–70 Revised .......................... 1741
552.246–17 Revised .......................... 1741
552.246–70 Revised .......................... 1742
552.246–72 Revised .......................... 1744
552.247–34 Removed....................... 47007
570.702–1 Temp. Reg. AC–91–1 .......... 4735
570.702–2 Temp. Reg. AC–91–1 .......... 4735
570.702–5 Temp. Reg. AC–91–1 .......... 4735
570.702–11 Temp. Reg. AC–91–1.........4735
570.702–14 Temp. Reg. AC–91–1.........4735
570.702–15 Temp. Reg. AC–91–1.........4735
570.702–17 Temp. Reg. AC–91–1.........4735
570.702–18 Temp. Reg. AC–91–1.........4735
570.702–19 Temp. Reg. AC–91–1.........4735
570.702–21 Temp. Reg. AC–91–1.........4735

1992
48 CFR 57 FR

Page

Chapter 3
305.303 (a) amended ....................... 11689
306.303–1 (g)(1) and (2) amend-

ed ............................................. 11689
306.302–1 (b)(4)(i) designation re-

moved; (b)(4)(ii) redesignated
as (c) and amended .................... 11689

313.105 Revised ............................. 11689
315.407 (h) and (i) redesignated as

(g) and (n) ................................. 11690
319.201–70 (d)(3) amended............... 11690
319.501 Revised ............................. 11690
319.505 Amended ........................... 11690
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48 CFR—Continued 57 FR
Page

Chapter 3—Continued
319.705–3 Amended ........................ 11690
319.705–4 (c) removed..................... 11690
332.702 (a) revised.......................... 35473
333.103 (a)(4) amended ................... 35473
Chapter 5
501.103 (b) revised.......................... 37889
501.105 Revised (OMB num-

bers) ......................................... 14648
501.170–1 Revised .......................... 14649
501.603–70 (h)(1)(ii) and (v) re-

vised......................................... 14649
(h)(1)(iv)(K) revised .....................61583

501.670–4 (a)(3) revised................... 61583
502.101 Revised ............................... 9213

Amended .....................................61583
503.104–10 (a) and (b) revised .......... 37889
503.404 (a) revised.......................... 37889
504.201 Revised ............................. 61583
504.803 (a)(23) revised .................... 61584
505.101 (c)(2) revised ...................... 37889
505.203 (b) revised.......................... 37890
508.304–5 Revised .......................... 61584
508.371 Removed ........................... 61584
510.011 (j) added............................. 61584
513.505–2 (c) revised ........................ 7555
513.7001 (a), (b)(1) and (g) re-

vised......................................... 26609
514.406–3 Revised .......................... 14649
515.406–1 (a) revised....................... 61584
515.414–70 (b) revised ..................... 61584
515.804–3 Temporary Reg. AC–92–

1 paragraph (c) added .................. 5864
515.804–70 Temporary Reg. AC–92–

1 added ....................................... 5864
517.200 Added ................................ 59939
517.201 Removed ........................... 59939
517.202 Added ................................ 59939
517.203 Added ................................ 59939
517.204 Revised ............................. 59939
517.207 Revised ............................. 59939
517.208 Revised ............................. 59939
519.202–5 Revised .......................... 37890
519.304 Revised ............................. 37890
519.708 (a) revised.......................... 37890
522.000 Added ................................. 7555
522.001 Added ................................. 7555
522.101–1 Revised ............................ 7556
522.101–3 Added .............................. 7556
522.103–5 Added .............................. 7556
522.406–13 Revised .......................... 7556
522.807 Revised ............................... 7556
522.1001 Removed ........................... 7556
522.1003–4 Revised .......................... 7556
522.1003–7 Revised .......................... 7556
522.1006 (b) and (c) revised ............. 22666
522.1013 Added ................................ 7556
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Chapter 5—Continued
522.1014 Added ................................ 7556
522.1021 Revised ............................. 7556
522.1303 Revised ............................. 7556
522.1403 Revised ............................. 7556
525.402 (a) revised............................. 648

(b) revised....................................42708
525.407 Revised ............................. 42708
530.201–5 Revised .......................... 61584
530.470 (Subpart 530.4) Added......... 61584
532.502–3 Removed ........................ 14649
532.908 (c) revised.......................... 37890
533.104 (c) revised.......................... 61584
538.203–70 Temporary Reg. AC–92–

1 added ....................................... 5867
552 Temporary Reg. AC–91–2;

Supp. 1 added ............................ 21041
552.217–71 Added ........................... 59939
552.222–43 Revised ......................... 22666
552.270–10 Corrected...................... 52826
552.270–28 Corrected...................... 52826
552.270–37 Corrected...................... 52826
552.223–72 Amended....................... 14649
552.225–8 Added ............................. 42709
552.225–9 Added ............................. 42709
552.225–72 Revised ......................... 42709
552.232–73 Revised ......................... 37890
552.232–74 Removed....................... 14649
552.242–70 Revised ......................... 26609
552.270–3 Revised .......................... 23163
552.270–6 Revised .......................... 37890
552.270–10 Revised ......................... 37890
552.270–11 Revised ......................... 37891
552.270–12 Revised ......................... 37891
552.270–13 Revised ......................... 37891
552.270–14 Reserved....................... 37891
552.270–15 Revised ......................... 37891
552.270–16 Revised ......................... 37891
552.270–17 Revised ......................... 37891
552.270–18 Revised ......................... 37892
552.270–20 Revised ......................... 37892
552.270–21 Revised ......................... 37892
552.270–22 Revised ......................... 37892
552.270–24 Revised ......................... 37892
552.270–26 Reserved ....................... 37893
552.270–27 Revised ......................... 37893
552.270–28 Revised ......................... 37893
552.270–29 Reserved....................... 37893
552.270–30 Revised ......................... 37893
552.270–31 Added ........................... 37893
552.270–32 Added ........................... 37893
552.270–33 Added ........................... 37893
552.270–34 Added ........................... 37894
552.270–35 Added ........................... 37894
552.270–36 Added ........................... 37894
552.270–37 Added ........................... 37894
552.270–38 Added ........................... 37894
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Chapter 5—Continued
552.270–39 Added ........................... 37894
552.270–40 Added ........................... 37894
570.201—570.210 (Subpart 570.2)

Heading revised ........................ 37895
570.202 (a) revised.......................... 37895
570.203 (a)(5), (8) and (9) revised;

(a)(10) added ............................. 37895
(a)(8)(vii) table and (9) corrected

................................................. 52826
570.204 (c)(3) revised ...................... 37895
570.206 (b) revised.......................... 37895
570.208–1 (b) revised....................... 37896
570.208–3 (b)(5) added ..................... 37896
570.208–5 Revised .......................... 37896
570.301—570.304–6 (Subpart 570.3)

Heading revised ........................ 37896
570.301 Revised ............................. 37896
570.302 Revised ............................. 37896
570.303 Revised ............................. 37896

Corrected.....................................52826
570.304 Revised ............................. 37896
570.304–1 (b) revised....................... 37896
570.304–2 Revised .......................... 37896
570.304–3 Revised .......................... 37896
570.304–4 Revised .......................... 37896
570.304–5 Revised .......................... 37897
570.502 (a), (b)(1) and (3)(i) re-

vised......................................... 37897
570.503 (b) and (c) revised ............... 37897
570.504 (a) revised.......................... 37897
570.602–2 (f)(3) revised ................... 37897
570.701–1 Revised .......................... 37897
570.701–2 Revised .......................... 37897
570.701–3 Revised .......................... 37897
570.701–4 Revised .......................... 37898
570.701–5 Revised .......................... 37898
570.701–6 Revised .......................... 37898
570.702–1 Temp. Reg. AC–91–1,

Supp. 1 added.............................. 4939
Revised........................................37898

570.702–2 Temp. Reg. AC–91–1,
Supp. 1 added.............................. 4939

Revised........................................37898
570.702–3 Revised .......................... 37898
570.702–4 Revised .......................... 37898
570.702–5 Temp. Reg. AC–91–1,

Supp. 1 added.............................. 4939
Removed......................................37898

570.702–6 Revised .......................... 37898
570.702–7 Revised .......................... 37898
570.702–8 Revised .......................... 37898
570.702–9 Revised .......................... 37898
570.702–10 Revised ......................... 37898
570.702–11 Temp. Reg. AC–91–1,

Supp. 1 added.............................. 4939
Revised........................................37898
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Page

Chapter 5—Continued
570.702–12 Revised ......................... 37898
570.702–14 Temp. Reg. AC–91–1,

Supp. 1 added.............................. 4939
Revised........................................37898

570.702–15 Temp. Reg. AC–91–1,
Supp. 1 added.............................. 4939

Revised........................................37899
570.702–16 Revised ......................... 37899
570.702–17 Temp. Reg. AC–91–1,

Supp. 1 added.............................. 4939
Removed......................................37899

570.702–18 Temp. Reg. AC–91–1,
Supp. 1 added.............................. 4939

Revised........................................37899
570.702–19 Temp. Reg. AC–91–1,

Supp. 1 added.............................. 4939
Revised........................................37899

570.702–20 Removed....................... 37899
570.702–21 Temp. Reg. AC–91–1,

Supp. 1 added.............................. 4939
Revised........................................37899

570.702–22 Added ........................... 37899
570.702–23 Added ........................... 37899
570.702–24 Added ........................... 37899
570.702–25 Added ........................... 37899
570.702–26 Added ........................... 37899
570.702–27 Added ........................... 37899
570.702–28 Added ........................... 37899
570.702–29 Added ........................... 37899
570.702–30 Added ........................... 37900

Heading corrected .......................52826
570.702–31 Added ........................... 37900
570.801 Revised ............................. 37900
570.802 Revised ............................. 37900

1993
48 CFR 58 FR

Page

Chapter 5
501.105 Amended ........................... 52443
501.603-3 Revised........................... 58284
501.603-4 Revised........................... 58284
501.603-70 (c) and (f) amended;

(d)(1), (2), (4), (h)(1)(i), (4), (i)(1),
(2) and (3) revised ...................... 58284

(h)(1)(v) revised ...........................64694
501.670 Removed ........................... 52443
501.670-1 Removed......................... 52443
501.670-2 Removed......................... 52443
501.670-3 Removed......................... 52443
501.670-4 Removed......................... 52443
501.670-5 Removed......................... 52443
501.670-6 Removed......................... 52443
501.704-70 (b)(2) removed ............... 52443
503.104-8 Revised........................... 52443
507.305 Removed ........................... 52443
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Chapter 5—Continued
508.307-1 Revised........................... 52443
508.705-72 Removed ....................... 52443
509.106-1 Removed......................... 52443
509.106-2 Revised........................... 64694
509.405 Removed ........................... 52443
509.406–3 (b)(6) through (9) redes-

ignated as (b)(7) through (10);
new (b)(6) added ........................ 26920

509.407–3 (b)(5) and (6) redesig-
nated as (b)(6) and (7) and re-
vised; new (b)(5) added............... 26920

(b)(7)(iii) corrected ......................29254
511.001 Removed ........................... 52443
514.201-72 Removed ....................... 52443
514.208 Removed ........................... 52443
514.402-1 (i) revised........................ 52443
514.404-1 (b) revised ....................... 52443
514.407-2 Removed......................... 52443
515.170 Removed ........................... 52443
515.402 Revised ............................. 52443
515.403 Removed ........................... 52443
515.405-1 Revised........................... 52443
515.414-70 (a) revised...................... 52443
515.506-1 Removed......................... 52443
519.705-5 (d) revised ....................... 52444
519.705-6 (a) revised; (c) re-

moved ...................................... 52444
519.770-1 (b)(2)(i) revised................ 52444
519.770-3 (a) revised ....................... 52444
522.1006 Revised ............................ 47398
522.407 Removed ........................... 52444
525.203 Revised; eff. 1-1-94 through

12-31-94 ..................................... 69243
525.205 Revised; eff. 1-1-94 through

12-31-94 ..................................... 69244
525.402 (a) amended; eff. 1-1-94

through 12-31-94 ........................ 69244
525.1003—525.1004 (Subpart 525.10)

Removed .................................. 52444
528.102-3 Removed......................... 52444
528.106-70 Removed ....................... 52444
528.202 Revised ............................. 52444
529.401-70 Revised ......................... 52444
529.401-71 Removed ....................... 52444
532.803 Removed ........................... 52444
536.201 Revised ............................. 52445
536.203 Revised ............................. 52445
536.206 Removed ........................... 52445
536.303 Removed ........................... 52445
536.303-70 Revised ......................... 52445
536.303-71 (g) removed ................... 52445
536.303-72 (c) removed; (d) redesig-

nated as (c) ............................... 52445
538.203-71 (c) added........................ 54524
542.302 (c) removed; (d) redesig-

nated as (c) ............................... 52445

48 CFR—Continued 58 FR
Page

Chapter 5—Continued
543.202 Revised ............................. 52445
552.207-70 Removed ....................... 52445
552.222–43 Corrected; CFR correc-

tion............................................ 8235
Removed......................................47399

552.222-82 Removed ....................... 52445
552.225-8 Revised; eff. 1-1-94

through 12-31-94 ........................ 69244
552.225-9 Revised; eff. 1-1-94

through 12-31-94 ........................ 69244
552.225-75 Revised; eff. 1-1-94

through 12-31-94 ........................ 69245
552.228-70 Introductory text re-

vised......................................... 52446
552.238-74 Added............................ 54524
552.246-70 Amended....................... 64694
570.208-1 (c) removed ..................... 52446

1994
48 CFR 59 FR

Page

Chapter 5
501.105 Revised (OMB num-

bers) ......................................... 63260
516.505 Revised ............................. 32384
519.701 Removed ........................... 38933
519.702 Removed ........................... 38933
519.704 Removed ........................... 38933
519.705–2 Revised .......................... 38933
519.705–4 Removed ........................ 38933
519.705–5 Removed ........................ 38933
519.705–6 Removed ........................ 38933
519.706 Removed ........................... 38933
519.706–70 Removed....................... 38933
519.708 Revised ............................. 38933
519.770 Removed ........................... 38934
519.770–1 Removed ........................ 38934
519.770–3 Removed ........................ 38934
519.803–70 Revised ......................... 38934
525.203 Corrected............................ 5484

Revised........................................64856
525.205 Revised ............................. 64857
525.402 (a) revised.......................... 64857
533.105 (a)(1)(iii), (2) and (4) re-

vised......................................... 22520
(a)(4) corrected ............................29480

533.7103–1 (b)(1) and (4) re-
vised......................................... 22520

Correctly designated ...................29480
538.203–71 (d) added; interim ........... 3657

Heading revised; (e) added ...........52451
(d) revised....................................63260

538.272 Added ................................ 52451
552 Technical correction ................ 5484
552.216–73 Revised ......................... 32384
552.216–74 Added ........................... 32385
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Chapter 5—Continued
552.219–9 Added ............................. 38934
552.219–16 Added ........................... 38935

Correctly designated ...................45063
552.219–72 Revised ......................... 38936
552.219–73 Revised ......................... 38936
552.219–74 Added ........................... 38936

Corrected.....................................45063
552.225–8 Revised .......................... 64857
552.225–9 Revised .......................... 64857
552.225–72 Amended....................... 64858
552.225–75 Revised ......................... 64858
552.238–75 Added ............................. 3657

Revised........................................63260
552.238–76 Added ........................... 52452
552.246–70 Amended....................... 15134
552.270–4 Amended ........................ 52253
552.270–21 Amended....................... 52253
552.270–25 Amended....................... 52253
552.270–28 Amended....................... 52253
552.270–31 Revised ......................... 52253
552.270–41 Added ........................... 52253
570.203 (a)(8)(vi) revised ................ 38937
570.702–22 Revised ......................... 52254
570.702–32 Added ........................... 52254
Chapter 6
601 Authority citation re-

vised......................................... 66750
601.000 Amended ........................... 66750
601.101—601.105 (Subpart 601.1)

Added ....................................... 66750
601.201–1 Amended ........................ 66750
601.301 Revised ............................. 66751
601.302 (a) amended ....................... 66751
601.303 (c) revised.......................... 66751
601.403 Amended ........................... 66751
601.404 Amended ........................... 66751
601.405 Amended ........................... 66751
601.470 Amended ........................... 66751
601.471 (a) introductory text

amended; (a)(1) and (b) re-
vised......................................... 66751

601.570 Revised ............................. 66751
601.602–1 (a) and (b) amended ......... 66751
601.602–3 (b)(1) and (c) amended;

(b)(2) revised............................. 66751
601.602–3–70 Revised ...................... 66751
601.603–3 Revised .......................... 66752
601.603–70 Revised ......................... 66752
601.670 Added ................................ 66753
602 Authority citation re-

vised......................................... 66750
602.101–70 Amended....................... 66753
602.201—602.201–70 (Subpart 602.2)

Removed .................................. 66753
603 Authority citation re-

vised......................................... 66750
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Page

Chapter 6—Continued
603.104—603.104–11 (Subpart 603.1)

Added ....................................... 66753
603.203 Amended ........................... 66754
603.303 (c) amended ....................... 66754
603.601 Added ................................ 66754
603.670 Added ................................ 66754
603.704—603.705 (Subpart 603.7)

Added ....................................... 66754
604 Authority citation re-

vised......................................... 66750
604.202 Amended ........................... 66754
604.7002 (a) and (b) revised; (c)

amended................................... 66754
605 Authority citation re-

vised......................................... 66750
605.202–70 (a), (c)(1) and (2) intro-

ductory text amended; (b),
(c)(2)(i), (ii) and (d) revised; (e)
added........................................ 66754

605.207 (a)(1) added ........................ 66755
605.303 (Subpart 605.3) Added......... 66755
605.403 Added ................................ 66755
605.502 Revised ............................. 66755
606 Authority citation re-

vised......................................... 66750
606.101–70 Amended....................... 66755
606.302–1 Added ............................. 66755
606.302–4 Added ............................. 66755
606.302–6 Added ............................. 66755
606.303–1 Amended ........................ 66755
606.304 (a)(2) and (d) added ............. 66755
606.304–70 Revised ......................... 66756
606.370 Added ................................ 66756
606.501 Revised ............................. 66756
606.570 Added ................................ 66756
608 Authority citation re-

vised......................................... 66750
608.402—608.402–70 (Subpart 608.4)

Removed .................................. 66756
609 Authority citation re-

vised......................................... 66750
609.202 Amended ........................... 66756
609.404 Amended ........................... 66756
609.405 Revised ............................. 66756
609.405–70 (c) removed; introduc-

tory text, (a) and (b) redesig-
nated as (a), (b) and (c); new
(a) revised................................. 66756

610 Added ..................................... 66756
613 Authority citation re-

vised......................................... 66750
613.6–70 Added .............................. 66758
613.103–70 (a) and (b) designation

removed ................................... 66757
613.505–1 Added ............................. 66757
613.505–2 Revised .......................... 66758
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Chapter 6—Continued
613.505–70 Added ........................... 66758
613.507–70 Amended....................... 66758
614 Authority citation re-

vised......................................... 66750
614.201–7–70 (a)(1) and (d) re-

moved; (a)(2) redesignated as
(a); (b) amended; (c) re-
vised......................................... 66758

614.404–1 Amended ........................ 66758
615 Authority citation re-

vised......................................... 66750
615.106–70 Amended....................... 66758
615.403—615.413–2 (Subpart 615.4)

Added ....................................... 66758
615.504—615.506 (Subpart 615.5)

Added ....................................... 66758
615.604 Added ................................ 66759
615.607 Amended ........................... 66759
615.608 Amended ........................... 66759
616 Authority citation re-

vised......................................... 66750
616.102–70 Revised ......................... 66759
616.203–4 Amended ........................ 66759
616.301–3 Amended ........................ 66759
616.306 Amended ........................... 66759
616.603–2 Amended ........................ 66759
617 Authority citation re-

vised......................................... 66750
617.102–2 Amended ........................ 66759
617.102–3 Added ............................. 66759
617.201–70 Amended....................... 66759
617.204 Added ................................ 66759
617.207 Removed ........................... 66759
617.207–70 Removed....................... 66759
617.502 Amended ........................... 66759
617.504–70 Added ........................... 66759
619 Authority citation re-

vised......................................... 66750
Nomenclature change..................66759

619.201 (c) and (d)(5) amend-
ed ............................................. 66759

619.501 Added ................................ 66759
619.506 Added ................................ 66759
619.705–1 Added ............................. 66760
619.705–3 Amended ........................ 66760
619.705–6–70 (b) amended................ 66760
619.708–70 Added ........................... 66760
619.801 Revised ............................. 66760
619.810 Added ................................ 66760
619.812 Added ................................ 66760
619.870 (b) amended ....................... 66760
622 Authority citation re-

vised......................................... 66750
622.401 Added ................................ 66760
622.404–6 (b)(6) added ..................... 66760
622.406–3 Added ............................. 66760
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Page

Chapter 6—Continued
623 Authority citation re-

vised......................................... 66750
623.302–70 (Subpart 623.3)

Added ....................................... 66760
623.470—623.480 (Subpart 623.4)

Added ....................................... 66760
625 Authority citation re-

vised......................................... 66750
625.102 Revised ............................. 66762
625.108 Amended ........................... 66762
625.202 Revised ............................. 66762
625.203 Added ................................ 66762
625.304 Amended ........................... 66762
625.901 Revised ............................. 66762
625.1003 (Subpart 625.10) Re-

moved ...................................... 66762
627 Added ..................................... 66763
628 Authority citation re-

vised......................................... 66750
628.101—628.106–6 (Subpart 628.1)

Added ....................................... 66763
628.203—628.203–7 (Subpart 628.2)

Added ....................................... 66763
628.305—628.307–70 (Subpart 628.3)

Added ....................................... 66763
631 Added ..................................... 66764
632 Authority citation re-

vised......................................... 66750
632.111–632.111–70 (Subpart 632.1)

Removed .................................. 66764
632.402 Existing text designated

as (c)(1)(iii); (b) added................ 66764
632.407 Added ................................ 66764
632.703–3 (Subpart 632.7)

Added ....................................... 66764
632.803 (Subpart 632.8) Added......... 66764
632.908 Added ................................ 66764
633 Authority citation re-

vised......................................... 66750
633.104 Introductory text re-

moved; (a)(1) amended .............. 66764
633.105 Introductory text re-

moved; (a) and (c) amend-
ed ............................................. 66764

633.214–70 Added ........................... 66764
634 Authority citation re-

vised......................................... 66750
634.001 (b) and (c) amended ............ 66766
634.001–70 Amended....................... 66766
634.003 (a) revised; (b) amend-

ed ............................................. 66766
634.005 Added ................................ 66766
634.005–6 Added ............................. 66766
636 Authority citation re-

vised......................................... 66750
636.101–70 Amended....................... 66766
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Chapter 6—Continued
636.602 Revised ............................. 66766
637 Authority citation re-

vised......................................... 66750
637.104–70 (f) amended ................... 66766
637.106 Added ................................ 66766
637.110 Revised ............................. 66766
637.204—637.270 (Subpart 637.2)

Removed .................................. 66766
639 Added ..................................... 66766
642 Authority citation re-

vised......................................... 66750
642.270 Revised ............................. 66766
642.271 Amended ........................... 66766
643 Authority citation re-

vised......................................... 66750
643.102–70 (b) revised ..................... 66767
647 Added ..................................... 66767
649 Added ..................................... 66767
651 Added ..................................... 66767
652 Authority citation re-

vised......................................... 66750
652.202–70 Removed....................... 66767
652.203–70 Added ........................... 66767
652.203–71 Added ........................... 66767
652.206–70 Added ........................... 66767
652.214–70 Removed; new 652.214–

70 redesignated from 652.214–
71 and amended ......................... 66767

652.214–71 Redesignated as
652.214–70; new 652.214–71 redes-
ignated from 652.214–72 and
amended................................... 66767

652.214–72 Redesignated as
652.214–71 .................................. 66767

652.216–70 Amended....................... 66768
652.216–71 Added ........................... 66768
652.219–70 Added ........................... 66768
652.223–70 Added ........................... 66768
652.223–71 Added ........................... 66768
652.223–72 Added ........................... 66768
652.223–73 Added ........................... 66769
652.223–74 Added ........................... 66769
652.223–75 Added ........................... 66769
652.223–76 Added ........................... 66769
652.223–77 Added ........................... 66769
652.223–78 Added ........................... 66769
652.228–71 Added ........................... 66770
652.228–72 Added ........................... 66770
652.228–73 Added ........................... 66770
652.228–74 Added ........................... 66771
652.228–75 Added ........................... 66771
652.228–76 Added ........................... 66771
652.228–77 Added ........................... 66771
652.232–70 Revised ......................... 66771
652.232–71 Revised ......................... 66772
652.237–70 Revised ......................... 66772
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Chapter 6—Continued
652.237–71 Added ........................... 66772
652.237–72 Added ........................... 66772
652.242–70 Amended....................... 66772
652.242–72 Amended....................... 66772
653 Authority citation re-

vised......................................... 66750
653.213–70 Revised ......................... 66773
653.217 Added ................................ 66773
653.217–70 Added ........................... 66773
653.219 Added ................................ 66773
653.219–70 Added ........................... 66773
653.302 Removed ........................... 66773
670 (Subchapter I) Removed.......... 66773

1995
48 CFR 60 FR

Page

Chapter 3
Chapter 3 Attachment I cor-

rected; CFR correction ............. 36740
Chapter 5
501.103 (b) revised.......................... 42794
501.601 Revised ............................. 40108
501.602–1 Removed ........................ 40108
501.603 Removed ........................... 40108
501.603–3 Removed ........................ 40108
501.603–4 Removed ........................ 40108
501.603–70 Removed....................... 40108
501.700 Removed ........................... 54955
501.704 Removed ........................... 54955
501.704–70 Removed....................... 54955
501.707 Revised ............................. 54955
502.101 Amended .................. 21467, 54957
503.104–10 (a), (b)(3) and (c) re-

vised......................................... 42794
503.404 (a) revised.......................... 42794
503.570–2 Amended ........................ 42802
504.800 Amended ........................... 42802
504.7001–2 (c) revised; (f) amend-

ed ............................................. 54955
505.101 (c) introductory text re-

vised......................................... 42794
(b) amended .................................42802

505.202 (a) introductory text re-
vised; (b)(1) removed; (b)(2) and
(3) redesignated as (b)(1) and
(2)............................................. 42794

505.203 (b) revised.......................... 42794
505.240–70 (b) amended .................. 42802
505.303–70 (a)(4) and (b)(1) amend-

ed ............................................. 42802
505.503 Amended ........................... 42802
506.001 Added ................................ 42794
506.304 Introductory text re-

vised......................................... 21467
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Chapter 5—Continued
507.100 Removed ........................... 42794
507.102 Amended ........................... 42802
507.104 (c), (d) and (e) re-

vised......................................... 54955
507.104 (c), (e) introductory text

and (2) revised........................... 42802
508.301—508.370 (Subpart 508.3)

Removed .................................. 54956
508.7 Heading revised .................... 54956
508.705–70 (b) and (d) revised .......... 54956
509.106–70 Removed....................... 54956
510.004 (b)(2) amended ................... 42802
510.011 (a), (e), (g) and (i) revised;

(j) removed ............................... 42802
512.104 (b) amended ....................... 42803
513 Heading revised ...................... 42803
513.106 (c)(2) revised ...................... 21467

Revised........................................42803
513.204 Removed ........................... 42803
513.501 Removed ........................... 42803
513.505–2 (c) and (d) amended .........42803
513.505–3 (a) revised....................... 42803
513.505–70 Revised ......................... 42803
513.7001 (d)(1), (2) and (4) removed;

(b)(3) and (d)(3) redesignated as
(b)(4) and (d)(2); new (b)(3) and
new (d)(1) added; new (b)(4) and
(c) revised................................. 42803

514.203–1 Heading revised .............. 42803
514.205–1 (a) amended .................... 42803
514.370 Amended ........................... 42803
514.402–1 (b) amended .................... 42803
514.406 Redesignated as

514.407....................................... 42804
514.406–3 Redesignated as 514.407–

3 ............................................... 42804
514.406–4 Redesignated as 514.407–

4 ............................................... 42804
514.407 Redesignated as

514.408....................................... 42803
Redesignated from 514.406............42804

514.407–1 Redesignated as 514.408–
1 ............................................... 42803

514.407–3 Redesignated from
514.406–3 and revised.................. 42804

514.407–4 Redesignated from
514.406–4.................................... 42804

514.407–6 Redesignated as 514.408–
6 ............................................... 42803

514.407–70 Redesignated as
514.408–70 .................................. 42803

514.407–71 Redesignated as
514.408–71 .................................. 42803

514.407–72 Redesignated as
514.408–72 .................................. 42803
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Chapter 5—Continued
514.408 Redesignated as

514.409....................................... 42803
Redesignated from 514.407............42803

514.408–1 Redesignated as 514.409–
1 ............................................... 42803

Redesignated from 514.407–1; (a),
(b) and (c) amended...................42803

(c) corrected ................................44387
(a) revised....................................54957

514.408–6 Redesignated from
514.407–6.................................... 42803

514.408–70 Redesignated as
514.409–70 .................................. 42803

Redesignated from 514.407–70 .......42803
514.408–71 Redesignated from

514.407–71 .................................. 42803
514.408–72 Redesignated from

514.407–72 and revised ................ 42803
514.409 Redesignated from

514.408....................................... 42803
514.409–1 Redesignated from

514.408–1.................................... 42803
514.409–70 Redesignated from

514.408–70 .................................. 42803
515.501 Revised ............................. 54956
515.1001 Removed.......................... 42804
515.1070 (b), (c) introductory text

and (1) amended ........................ 42804
516.301—516.306 (Subpart 516.3)

Removed .................................. 54956
516.403 Removed ........................... 54956
519.001 Revised ............................. 39661
519.201 Revised ............................. 39661
519.202–2 (c) revised....................... 39661
519.304 Removed ........................... 39661
519.502–1 Removed ........................ 54956
519.705–2 Revised .......................... 42794
519.708 (c) revised; (d)(1) removed;

(d)(2) and (3) redesignated as
(d)(1) and (2) .............................. 42794

523.370 Revised ............................. 42804
525.901 (Subpart 525.9) Added.........54957
528.103–2 (a) revised....................... 54956
528.106–1 Removed ........................ 54956
528.310 Amended ........................... 42804
529.401–70 Revised ......................... 42804
532.111 (c) and (d) revised ............... 42804
536.302–70 Removed....................... 54956
536.570–2 Amended ........................ 42804
536.570–4 (c) amended .................... 42804
536.570–5 Amended ........................ 42804
536.570–8 Amended ........................ 42804
536.570–9 Amended ........................ 42804
536.570–13 Amended....................... 42804
536.570–14 Amended....................... 42804
538.203–71 (a) revised; (f)

added........................................ 19361
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Chapter 5—Continued
541 Added ..................................... 54956
542.703 (Subpart 542.7) Added.........54957
543.205 (a) and (b)(2) amend-

ed ............................................. 42804
546.403 Introductory text amend-

ed ............................................. 42804
546.710 (e) amended ....................... 42804
549.111 Revised ............................. 54956
552.203–72 Amended....................... 42795
552.219–1 Removed ........................ 39661
552.225–72 Amended....................... 21467
552.238–72 Heading revised;

amended................................... 19361
552.238–77 Added ........................... 19362

(b)(1) corrected ............................45528
552.270–1 Introductory text re-

vised......................................... 42795
552.270–2 Introductory text re-

vised......................................... 42795
552.270–3 Amended; introductory

text revised .............................. 42795
552.270–4 Introductory text re-

vised......................................... 42795
552.270–5 Introductory text re-

vised......................................... 42795
552.270–6 Introductory text re-

vised......................................... 42795
552.270–10 Introductory text re-

vised......................................... 42795
552.270–11 Introductory text re-

vised......................................... 42795
552.270–12 Introductory text re-

vised......................................... 42795
552.270–13 Introductory text re-

vised......................................... 42795
552.270–15 Introductory text re-

vised......................................... 42795
552.270–16 Introductory text re-

vised......................................... 42795
552.270–17 Introductory text re-

vised......................................... 42795
552.270–18 Introductory text re-

vised......................................... 42795
552.270–19 Introductory text re-

vised......................................... 42795
552.270–20 Amended....................... 19363

Introductory text revised ............42795
552.270–21 Amended; introductory

text revised .............................. 42795
552.270–22 Introductory text re-

vised......................................... 42796
552.270–23 Removed....................... 42796
552.270–24 Removed....................... 42796
552.270–25 Introductory text re-

vised......................................... 42796
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Chapter 5—Continued
552.270–27 Introductory text re-

vised......................................... 42796
552.270–28 Introductory text re-

vised......................................... 42796
552.270–30 Introductory text re-

vised......................................... 42796
552.270–31 Introductory text re-

vised......................................... 42796
552.270–32 Introductory text re-

vised......................................... 42796
552.270–33 Introductory text re-

vised......................................... 42796
552.270–34 Introductory text re-

vised......................................... 42796
552.270–35 Introductory text re-

vised......................................... 42796
552.270–36 Introductory text re-

vised......................................... 42796
552.270–37 Introductory text re-

vised......................................... 42796
552.270–38 Introductory text re-

vised......................................... 42796
552.270–39 Introductory text re-

vised......................................... 42796
552.270–40 Introductory text re-

vised......................................... 42796
552.270–41 Introductory text re-

vised......................................... 42796
552.300 Amended ........................... 42804
570.102 Amended .................. 19363, 42796
570.104 Revised ............................. 42796
570.105 Revised ............................. 42796
570.201—570.204–5 (Subpart 570.2)

Revised .................................... 42796
570.208–3 Removed ........................ 19363
570.301—570.311 (Subpart 570.3)

Revised .................................... 42797
570.304–5 Revised .......................... 19363
570.501 (d) and (e) removed............. 19363
570.502 (a) (b)(1), (2), (3)(ii) and

(iii)(B) revised .......................... 42799
570.503 (a), (b) introductory text

and (c) revised........................... 42799
570.504 Revised ............................. 42800
570.505 (a) revised.......................... 42800
570.602–1 (a) and (b) amended .........42800
570.602–2 (c)(3) amended ................ 19363

(e)(3) and (g) amended..................42800
570.701—570.704 (Subpart 570.7)

Revised .................................... 42800
570.801 Revised ............................. 42801
570.802 (c), (e), (f) and (g) removed;

(d) redesignated as (c) ............... 19363
Revised........................................42801
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Chapter 6
601.601—601.603–70 (Subpart)

Heading revised ........................ 39662
601.603–70 (b)(5) and (6) amend-

ed ............................................. 39662
602.101–70 Amended....................... 39662
605.202–70 Revised ......................... 39662
606.570 Revised ............................. 39662
609.405 (d)(4)(i) amended................ 39662
610.002–70 (d)(5)(i) amended ........... 39662
613 Heading revised....................... 39662
613.103–70 Amended....................... 39662
613.403 Redesignated from 613.404

and amended............................. 39662
613.404 Redesignated as

613.403....................................... 39662
613.505–1 Revised .......................... 39662
613.505–2 Removed ........................ 39663
613.507 Revised ............................. 39663
613.507–70 Revised ......................... 39663
613.601–70 (b) revised ..................... 39663
616.000 Added ................................ 39663
619.201 (d)(5) amended ................... 39663
619.501 (c) amended ....................... 39663
625.703 Revised ............................. 39663
636.602–5 Amended ........................ 39663
637.104–70 (b) and (c) amend-

ed ............................................. 39663
653.213 Heading revised ................. 39663
653.213–70 Heading revised; (b)

amended................................... 39663
653.219–70 Heading revised............. 39663

1996
48 CFR 61 FR

Page

Chapter 4
Chapter 4 Revised......................... 53646
Chapter 5
501.105 Amended; interim (OMB

numbers) ................................... 6164
Corrected.....................................14033

501.402—501.404 (Subpart 501.4)
Revised .................................... 51374

504.803 (a)(12) and (25) revised; in-
terim ......................................... 6165

(a) introductory text corrected
................................................. 14033

505.303–70 (a)(1), (b)(1), (2) and
(3)(ii) revised.............................. 1150

506.001 Removed ........................... 39088
Regulation at 61 FR 39088 eff.

date corrected to 8–19–96 ...........42190
506.302–1 Amended ........................ 39088

Regulation at 61 FR 39088 eff.
date corrected to 8–19–96 ...........42190
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Chapter 5—Continued
506.303–1 (a) and (b) designation

removed ................................... 39088
Regulation at 61 FR 39088 eff.

date corrected to 8–19–96 ...........42190
506.303–2 Removed ........................ 39088

Regulation at 61 FR 39088 eff.
date corrected to 8–19–96 ...........42190

506.304 Removed ........................... 39088
Regulation at 61 FR 39088 eff.

date corrected to 8–19–96 ...........42190
507.103 Amended; interim ............... 6165
510 Heading revised; interim .......... 6165
510.001 Redesignated as 511.001;

interim ...................................... 6165
510.002 Redesignated as 511.002;

interim ...................................... 6165
510.004 Removed; interim ............... 6165
510.004–70 Removed; interim........... 6165
510.004–71 Removed; interim........... 6165
510.007 Removed; interim ............... 6165
510.007–70 Removed; interim........... 6165
510.011 Redesignated as 511.204;

interim ...................................... 6165
(a) corrected ................................10846

510.070 Removed; interim ............... 6165
510.070–1 Removed; interim ............ 6165
510.070–2 Removed; interim ............ 6165
510.070–3 Removed; interim ............ 6165
510.070–4 Removed; interim ............ 6165
510.071 Removed; interim ............... 6165
511 Heading revised; interim .......... 6165
511.001 Redesignated from 510.001;

interim ...................................... 6165
511.002 Redesignated from 510.002

and amended; interim ................ 6165
511.003 Removed; interim ............... 6165
511.070 Removed; interim ............... 6165
511.103—511.170 (Subpart 511.1)

Added; interim........................... 6165
511.2 (Subpart 511.2) Added; in-

terim ......................................... 6166
511.204 Redesignated from 510.011;

(c) and (d) removed; (e) through
(i) redesignated as (c) through
(g); (a), (b) and new (c) through
new (g) amended; interim ........... 6165

511.401 Redesignated from 512.101;
interim ...................................... 6166

511.404 Redesignated from 512.104;
(a)(2) revised; (a)(3), (4) and (5)
redesignated as (a)(4), (5) and
(6); (a)(1), new (4), new (5), new
(6) and (b) amended; new (a)(3)
added; interim............................ 6166

(a)(3) corrected ............................14033
512 Heading revised; interim .......... 6166
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Chapter 5—Continued
512.101—512.104 (Subpart 512.1)

Redesignated as 511.401—
511.404 (Subpart 511.4); in-
terim ......................................... 6166

512.101 Redesignated as 511.401;
interim ...................................... 6166

512.104 Redesignated as 511.404;
interim ...................................... 6166

512.203—512.209 (Subpart 512.2)
Added; interim........................... 6166

512.301—512.302 (Subpart 512.3)
Added; interim........................... 6166

514.201–70 Revised; interim............. 6167
515.106–70 Revised; interim............. 6167
515.412 Removed; interim ............... 6167
515.414–70 Revised; interim............. 6167
515.804 Heading revised; in-

terim ......................................... 6167
515.804–3 Removed; interim ............ 6167
515.804–6 Revised; interim .............. 6167

(a) corrected ................................10846
(b)(5) corrected ............................14033

519 Heading revised ........................ 1150
519.001 Revised ............................... 1150
519.201 Revised ............................... 1150
519.202–2 Revised ............................ 1151
519.202–5 Removed.......................... 1151
519.502–70 (a) and (d) revised............ 1151
519.503 (b) amended ........................ 1151
519.602–3 (a) and (b) amended........... 1151
519.705—519.708 (Subpart 519.7)

Heading revised ......................... 1151
519.708 Revised ............................... 1151
519.803–70 Revised .......................... 1151
520 Removed .................................. 1151
532.112 Added ................................. 1151
532.112–1 Added .............................. 1151
532.705–1 Revised ............................ 1151
533.104 (a) heading, (c) and (d) re-

vised; (a)(1), (3)(v), (5) introduc-
tory text and (b) introductory
text amended ............................. 1151

533.105 (a)(1) introductory text
amended .................................... 1152

538 Heading revised; interim .......... 6168
538.000 Removed; interim ............... 6169
538.270 Added; interim.................... 6169

(d) corrected ................................10846
538.271 Added; interim.................... 6169
539 Removed; interim..................... 6169
539.000 Removed; interim ............... 6169
543.205 (c) added; interim................ 6169
546.710 (a)(2) revised; interim.......... 6169
547.303–1 (b)(3) amended ................ 39089

Regulation at 61 FR 39089 eff.
date corrected to 8–19–96 ...........42190
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Chapter 5—Continued
552.209–73 Amended; interim .......... 6169
552.210–70 Redesignated as

552.211–71; interim ...................... 6169
552.210–71 Redesignated as

552.211–72; interim ...................... 6169
552.210–72 Redesignated as

552.211–79; interim ...................... 6169
552.210–73 Redesignated as

552.211–80; interim ...................... 6169
552.210–74 Redesignated as

552.211–70; interim ...................... 6169
552.210–75 Redesignated as

552.211–73; interim ...................... 6169
552.210–76 Redesignated as

552.211–74; interim ...................... 6170
552.210–77 Redesignated as

552.211–75; interim ...................... 6170
552.210–78 Redesignated as

552.211–76; interim ...................... 6170
552.210–79 Redesignated as

552.211–77; interim ...................... 6170
552.211–1 Redesignated from

552.212–1 and amended; in-
terim ......................................... 6170

552.211–70 Removed; new 552.211–
70 redesignated from 552.210–
74 and amended; interim............. 6169

552.211–71 Redesignated from
552.210–70 and amended; in-
terim ......................................... 6169

552.211–72 Redesignated from
552.210–71 and amended; in-
terim ......................................... 6169

552.211–73 Redesignated from
552.210–75 and amended; in-
terim ......................................... 6169

552.211–74 Redesignated from
552.210–76 and amended; in-
terim ......................................... 6170

552.211–75 Redesignated from
552.210–77 and amended; in-
terim ......................................... 6170

552.211–76 Redesignated from
552.210–78 and amended; in-
terim ......................................... 6170

552.211–77 Redesignated from
552.210–79 and amended; in-
terim ......................................... 6170

552.211–78 Added; interim ............... 6170
552.211–79 Redesignated from

552.210–72 and amended; in-
terim ......................................... 6169

552.211–80 Redesignated from
552.210–73 and amended; in-
terim ......................................... 6169
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Chapter 5—Continued
552.211–81 Redesignated from

552.212–70 and amended; in-
terim ......................................... 6170

552.211–82 Redesignated from
552.212–71 and amended; in-
terim ......................................... 6170

Correctly designated ...................14033
552.211–83 Redesignated from

552.212–72 and amended; in-
terim ......................................... 6170

552.211–84 Redesignated from
552.212–74 and amended; in-
terim ......................................... 6170

552.212–1 Redesignated as 552.211–
1; interim ................................... 6170

552.212–70 Redesignated as
552.211–81; new 552.212–70 added;
interim ...................................... 6170

552.212–71 Redesignated as
552.211–82; interim ...................... 6170

Added; interim..............................6171
Corrected.....................................10846

552.212–72 Redesignated as
552.211–83; interim ...................... 6170

Added; interim..............................6171
552.212–73 Added; interim ............... 6171
552.212–74 Redesignated as

552.211–84; interim ...................... 6170
552.215–70 Amended; interim .......... 6172
552.215–71 Added; interim ............... 6172
552.215–72 Added; interim ............... 6172
552.216–71 Amended; interim .......... 6172

Corrected.....................................10846
552.219–9 Removed.......................... 1152
552.219–16 Removed ........................ 1152
552.219–72 Revised .......................... 1152
552.219–73 Amended ........................ 1152
552.219–74 Amended ............... 1152, 39089

Regulation at 61 FR 39089 eff.
date corrected to 8–19–96 ...........42190

Corrected.....................................42462
552.238–74 Amended; interim .......... 6172
552.243–72 Added; interim ............... 6172

Corrected.....................................10846
552.246–73 Amended; interim .......... 6173
552.253–70 Removed; interim........... 6173
570.106 (c) added; interim .............. 24721
570.303 (a)(7) revised; (a)(8) re-

moved; (a)(9) and (10) redesig-
nated as (a)(8) and (9); in-
terim........................................ 24721

570.308–2 (c) amended; in-
terim ......................................... 6173

570.602–2 (c)(3) and (d) amended;
interim ...................................... 6173

1997
48 CFR 62 FR

Page

Chapter 5
Chapter 5 Compliance guide.......... 44526
501.105 Regulation at 61 FR 6164

confirmed................................. 44521
504.803 Regulation at 61 FR 6165

confirmed................................. 44521
507.103 Regulation at 61 FR 6165

confirmed................................. 44521
510 Regulation at 61 FR 6165 con-

firmed ...................................... 44251
510.001 Regulation at 61 FR 6165

confirmed................................. 44521
510.002 Regulation at 61 FR 6165

confirmed................................. 44251
510.004 Regulation at 61 FR 6165

confirmed................................. 44521
510.004–70 Regulation at 61 FR

6165 confirmed .......................... 44521
510.004–71 Regulation at 61 FR

6165 confirmed .......................... 44521
510.007 Regulation at 61 FR 6165

confirmed................................. 44521
510.007–70 Regulation at 61 FR

6165 confirmed .......................... 44521
510.011 Regulation at 61 FR 6165

confirmed................................. 44251
510.070 Regulation at 61 FR 6165

confirmed................................. 44521
510.070–1 Regulation at 61 FR 6165

confirmed................................. 44521
510.070–2 Regulation at 61 FR 6165

confirmed................................. 44521
510.070–3 Regulation at 61 FR 6165

confirmed................................. 44521
510.070–4 Regulation at 61 FR 6165

confirmed................................. 44521
510.071 Regulation at 61 FR 6165

confirmed................................. 44521
511 Regulation at 61 FR 6165 con-

firmed ...................................... 44521
511.001 Regulation at 61 FR 6165

confirmed................................. 44251
511.002 Regulation at 61 FR 6165

confirmed................................. 44251
511.003 Regulation at 61 FR 6165

confirmed................................. 44521
511.070 Regulation at 61 FR 6165

confirmed................................. 44521
511.103—511.170 (Subpart 511.1)

Regulation at 61 FR 6165 con-
firmed ...................................... 44521

511.204 (Subpart 511.2) Regulation
at 61 FR 6166 confirmed.............. 44251

511.204 Regulation at 61 FR 6165
confirmed................................. 44251
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511.401—511.404 (Subpart 511.4)

Regulation at 61 FR 6166 con-
firmed ...................................... 44251

511.401 Regulation at 61 FR 6166
confirmed................................. 44521

511.404 Regulation at 61 FR 6166
confirmed................................. 44521

512 Regulation at 61 FR 6166 con-
firmed ...................................... 44521

512.104—512.104 (Subpart 512.1)
Regulation at 61 FR 6166 con-
firmed ...................................... 44521

512.101 Regulation at 61 FR 6166
confirmed................................. 44521

512.104 Regulation at 61 FR 6166
confirmed................................. 44521

512.201—512.209 (Subpart 512.2)
Regulation at 61 FR 6166 con-
firmed ...................................... 44521

512.301—512.303 (Subpart 512.3)
Regulation at 61 FR 6166 con-
firmed ...................................... 44521

514.201–70 Regulation at 61 FR
6167 confirmed .......................... 44521

515.106–70 Revised ......................... 44521
515.412 Regulation at 61 FR 6167

confirmed................................. 44521
515.414–70 Regulation at 61 FR

6166 confirmed .......................... 44521
515.804 Regulation at 61 FR 6167

confirmed................................. 44521
515.804–3 Regulation at 61 FR 6167

confirmed................................. 44521
515.804–6 Regulation at 61 FR 6167

confirmed................................. 44521
Revised........................................44522

538 Regulation at 61 FR 6168 con-
firmed ...................................... 44521

538.000 Regulation at 61 FR 6169
confirmed................................. 44521

538.270 Regulation at 61 FR 6169
confirmed................................. 44521

Revised........................................44523
538.271 Regulation at 61 FR 6169

confirmed................................. 44521
(a) revised....................................44524

539 Regulation at 61 FR 6169 con-
firmed ...................................... 44521

539.000 Regulation at 61 FR 6169
confirmed................................. 44521

543.205 Regulation at 61 FR 6169
confirmed................................. 44521

(c) revised....................................44524
546.710 Regulation at 61 FR 6169

confirmed................................. 44521
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552.209–73 Regulation at 61 FR

6169 confirmed .......................... 44521
552.210–70 Regulation at 61 FR

6169 confirmed .......................... 44521
552.210–71 Regulation at 61 FR

6169 confirmed .......................... 44521
552.210–72 Regulation at 61 FR

6169 confirmed .......................... 44521
552.210–73 Regulation at 61 FR

6169 confirmed .......................... 44521
552.210–74 Regulation at 61 FR

6169 confirmed .......................... 44521
552.210–75 Regulation at 61 FR

6169 confirmed .......................... 44521
552.210–76 Regulation at 61 FR

6170 confirmed .......................... 44521
552.210–77 Regulation at 61 FR

6170 confirmed .......................... 44521
552.210–78 Regulation at 61 FR

6170 confirmed .......................... 44521
552.210–79 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–1 Regulation at 61 FR 6170

confirmed................................. 44521
552.211–71 Regulation at 61 FR

6169 confirmed .......................... 44521
552.211–72 Regulation at 61 FR

6169 confirmed .......................... 44521
552.211–73 Regulation at 61 FR

6169 confirmed .......................... 44521
552.211–74 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–75 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–76 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–77 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–78 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–79 Regulation at 61 FR

6169 confirmed .......................... 44521
552.211–80 Regulation at 61 FR

6169 confirmed .......................... 44521
552.211–81 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–82 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–83 Regulation at 61 FR

6170 confirmed .......................... 44521
552.211–84 Regulation at 61 FR

6170 confirmed .......................... 44521
552.212–1 Regulation at 61 FR 6170

confirmed................................. 44521
552.212–70 Regulation at 61 FR

6170 confirmed .......................... 44521
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Revised........................................44524

552.212–71 Regulations at 61 FR
6170 and 6171 confirmed.............. 44521

Amended .....................................44524
552.212–72 Regulations at 61 FR

6170 and 6171 confirmed.............. 44521
552.212–73 Regulation at 61 FR

6171 confirmed .......................... 44521
Revised........................................44524

552.212–74 Regulation at 61 FR
6170 confirmed .......................... 44521

552.215–70 Regulation at 61 FR
6172 confirmed .......................... 44521

552.215–71 Regulation at 61 FR
6172 confirmed .......................... 44521

Revised........................................44525
552.215–72 Regulation at 61 FR

6172 confirmed .......................... 44251
Revised........................................44525

552.216–71 Regulation at 61 FR
6172 confirmed .......................... 44521

552.238–72 Amended....................... 38476
552.238–74 Regulation at 61 FR

6172 confirmed .......................... 44521
552.238–77 Amended....................... 38476
552.243–72 Regulation at 61 FR

6172 confirmed .......................... 44521
Amended .....................................44525

552.246–73 Regulation at 61 FR
6173 confirmed .......................... 44521

552.253–70 Regulation at 61 FR
6173 confirmed .......................... 44521

552.308–2 Regulation at 61 FR 6173
confirmed................................. 44521

552.602–2 Regulation at 61 FR 6173
confirmed................................. 44521

570.106 (c) introductory text, (1),
(2) and (3) revised ........................ 5166

570.308–2 (e) revised....................... 44525

1998
(Regulations published from January 1,

1998, through October 1, 1998)

48 CFR 63 FR
Page

Chapter 4
Chapter 4 Policy statement............ 9158
401 Effective date confirma-

tion .......................................... 39239
401.170 Added ................................ 26994
402 Effective date confirma-

tion .......................................... 39239
402.101 Amended ........................... 26994
403 Effective date confirma-

tion .......................................... 39239

48 CFR—Continued 63 FR
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Chapter 4—Continued
403.104–5 Removed ........................ 26995
403.104–11 Redesignated as

403.104–10 .................................. 26995
403.104–10 Redesignated from

403.104–11; heading and (b) re-
vised......................................... 26995

403.503 (b)(4) amended ................... 26995
408 Nomenclature change ............. 26995

Effective date confirmation ........39239
409 Effective date confirma-

tion .......................................... 39239
409.403 Revised ............................. 26995
411 Effective date confirma-

tion .......................................... 39239
411.171 Revised ............................. 26995
411.404 Revised ............................. 26995
416 Effective date confirma-

tion .......................................... 39239
416.404 Redesignated as

416.405....................................... 26995
416.404–2 Redesignated as 416.405–

2 ............................................... 26995
416.405 Redesignated as 416.406;

new 416.405 redesignated from
416.404....................................... 26995

416.405–2 Redesignated from
416.404–2.................................... 26995

416.406 Redesignated from
416.405....................................... 26995

419 Effective date confirma-
tion .......................................... 39239

419.201–73 (b) revised ..................... 26995
419.602–3 Revised .......................... 26995
422 Effective date confirma-

tion .......................................... 39239
422.608 Removed ........................... 26995
422.608–4 Removed ........................ 26995
424 Effective date confirma-

tion .......................................... 39239
424.202 Redesignated as

424.203....................................... 26995
424.203 Redesignated from

424.202....................................... 26995
425 Effective date confirma-

tion .......................................... 39239
425.202 Revised ............................. 26995
425.203 Removed ........................... 26995
425.204 Removed ........................... 26995
426 Added ..................................... 26997
432 Effective date confirma-

tion .......................................... 39239
432.111 Amended ........................... 26995
434 Effective date confirma-

tion .......................................... 39239
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434.001 Introductory text amend-

ed ............................................. 26995
436 Effective date confirma-

tion .......................................... 39239
436.213 Added ................................ 26995
436.213–2 Added ............................. 26995
436.302 (Subpart 436.3) Re-

moved ...................................... 26995
436.575 Revised ............................. 26996
452 Effective date confirma-

tion .......................................... 39239
452.211–1 Redesignated as 452.211–

70.............................................. 26996
452.211–2 Redesignated as 452.211–

71.............................................. 26996
452.211–3 Redesignated as 452.211–

72.............................................. 26996
452.211–4 Redesignated as 452.211–

73.............................................. 26996
452.211–5 Redesignated as 452.211–

74.............................................. 26996
452.211–6 Redesignated as 452.211–

75.............................................. 26996
452.211–70 Redesignated from

452.211–1.................................... 26996
452.211–71 Redesignated from

452.211–2.................................... 26996
452.211–72 Redesignated from

452.211–3.................................... 26996
452.211–73 Redesignated from

452.211–4.................................... 26996
452.211–74 Redesignated from

452.211–5.................................... 26996
452.211–75 Redesignated from

452.211–6.................................... 26996
452.226–70 Added ........................... 26998
452.226–71 Added ........................... 26998
452.226–72 Added ........................... 26998
452.232–1 Redesignated as 452.232–

70.............................................. 26996
452.232–70 Redesignated from

452.232–1.................................... 26996
Chapter 5
Chapter 5 Small entity compli-

ance guide ................................ 12969
501.103 (b) amended ....................... 19194
503.104–10 Revised; interim ........... 18844
503.404 (a) and (b) designation re-

moved; interim......................... 18844
515.106–70 (a) revised; interim........18844
515.406–1 (b) revised....................... 19194
532 Technical correction............... 39934
532.902 Added; interim .................. 12966

Regulation at 63 FR 12966 con-
firmed; amended.......................38330

48 CFR—Continued 63 FR
Page

Chapter 5—Continued
532.905 (c) added; interim .............. 12966

Regulation at 63 FR 12966 con-
firmed; (c)(2) revised.................38330

532.908 (a) revised; interim ............ 12966
Regulation at 63 FR 12966 con-

firmed.......................................38330
538.203–71 (a) revised ..................... 19194
552 Technical correction............... 39934
552.203–71 Removed; interim .........18844
552.203–72 Removed; interim .........18844
552.203–73 Introductory text re-

vised; interim ........................... 18844
552.212–71 Amended; interim.........12967

Regulation at 63 FR 12967 con-
firmed.......................................38330

552.232–25 Added; interim.............. 12967
Regulation at 63 FR 12967 con-

firmed.......................................38330
Amended .....................................38331

552.232–70 Revised; interim ........... 12969
Regulation at 63 FR 12969 con-

firmed.......................................38330
Amended .....................................38331

552.238–72 Revised ......................... 19194
552.238–74 Amended....................... 38331
552.238–77 Revised ......................... 19195
552.270–1 Revised; interim............. 18844
552.270–2 Removed; interim........... 18846
552.270–3 Removed; interim........... 18846
552.270–4 Introductory text re-

vised; interim ........................... 18846
552.270–5 Removed; interim........... 18846
552.270–6 Introductory text re-

vised; interim ........................... 18846
552.270–20 Amended; interim.........18846
570.107 Added; interim .................. 18846
570.204–4 Revised; interim............. 18846
570.303 (a)(7)(i) and (8) revised; in-

terim........................................ 18846
570.305 Revised; interim................ 18846
570.306 Removed; interim.............. 18846
570.307 Revised; interim................ 18847
570.308–1 (b) removed; (c) redesig-

nated as (b); interim.................. 18847
570.308–2 Revised; interim............. 18847
570.308–3 Revised; interim............. 18847
570.309 Revised; interim................ 18847
570.310 Revised; interim................ 18847
570.401 Revised; interim................ 18847
570.602–2 (c)(3), (d), (e)(3) and (f)(3)

revised; interim........................ 18847
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570.701 (c), (d), (f), (g), (h), (j) and
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570.702 Revised; interim................ 18848
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570.704 Revised; interim................ 18848
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