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Subchapter E—General contracting Requirements

PART 2828—BONDS AND
INSURANCE

Subpart 2828.1—Bonds

Sec.
2828.106 Administration.
2828.106–6 Furnishing information

Subpart 2828.2—Sureties

2828.204 Alternatives in lieu of corporate or
individual sureties.

Subpart 2828.3—Insurance

2828.307–1 Group insurance plans.

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28
CFR 0.75(j) and 28 CFR 0.76(j).

SOURCE: 63 FR 16131, Apr. 2, 1998, unless
otherwise noted.

Subpart 2828.1—Bonds
2828.106 Administration.

2828.106–6 Furnishing information.
In accordance with FAR 28.106–6(c),

the HCA, or designee at a level not
lower than the BPC, is the agency offi-
cial authorized to furnish the certified
copy of the bond and the contract.

Subpart 2828.2—Sureties
2828.204 Alternatives in lieu of cor-

porate or individual sureties.
When contractors submit any of the

types of security described in FAR
28.204–1 through 28.204–3 in lieu of fur-
nishing sureties, the contracting offi-
cer shall enter into an agreement with
the contractor covering a bank ac-
count, and suitable covenants protect-
ing the Government’s interest, in
which the securities will be deposited
to protect against their loss during the
period of the bond obligation.

Subpart 2828.3—Insurance
2828.307–1 Group insurance plans.

Under cost-reimbursement contracts,
before buying insurance under a group
insurance plan, the contractor shall
submit the plan to the contracting offi-
cer for review and approval. During re-

view, the contracting office should uti-
lize all sources of information avail-
able such as audit, industry practices,
etc., to determine that acceptance of
the group insurance plan, as submitted,
is in the Government’s best interest.

PART 2829—TAXES

Subpart 2829.3—State and Local Taxes

Sec.
2829.303 Application of State and local taxes

to Government contractors and sub-
contractors.

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28
CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2829.3—State and Local
Taxes

2829.303 Application of State and local
taxes to Government contractors
and subcontractors.

(a) It is DOJ policy that DOJ con-
tracts shall not contain clauses ex-
pressly designating prime contractors
as agents of the Government for the
purpose of avoiding State and local
taxes.

(b) Although circumstances may
exist under which a contractor is an
agent of the Government, even in the
absence of a contract clause expressly
designating a contractor as such, these
circumstances should be extremely
rare. Before any DOJ contracting ac-
tivity may contend that any of its con-
tractors are agents of the Government
for the purpose of claiming immunity
from State and local sales and use
taxes, the matter will be referred to
the AAG/A for review, and approval to
ensure that DOJ policy is complied
with and that the contracting activi-
ty’s contention is fully in accordance
with the pertinent legal principles and
precedents. Each case forwarded will be
reviewed by the HCA before referral to
the AAG/A. The referral will include all
pertinent data on which the contract-
ing activity’s contention is based, to-
gether with a thorough analysis of all
relevant legal precedents.

(c) Whenever clauses, procedures, and
business practices are cited by DOJ
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contracting activities to support the
contention that a contractor is an
agent of the Government for the pur-
pose of immunity from a State or local
sales or use tax, contracting activities
should whenever possible, devise alter-
native clauses, procedures, and prac-
tices for future use which will accom-
plish their intended purpose without
providing the basis for contention that
the contractor is an agent of the Gov-
ernment for the purpose of immunity
from State and local sales or use taxes.
Any referral to the AAG/A for approval
under this subpart shall include com-
ments on the extent to which alter-
native clauses, procedures, or practices
may be utilized to accomplish the in-
tended purpose without providing the
basis for the contention that the con-
tractor is an agent of the Government
for the purpose of immunity from
State and local sales or use taxes.

[63 FR 16131, Apr. 2, 1998]

PART 2830—COST ACCOUNTING
STANDARDS (CAS) ADMINISTRA-
TION

Subpart 2830.2—CAS Program
Requirements

Sec.
2830.201–5 Waiver.

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28
CFR 0.75(j) and 28 CFR 0.76(j).

Subpart 2830.2—CAS Program
Requirements

2830.201–5 Waiver

A request for a waiver of the Cost Ac-
counting Standards requirements shall
be forwarded to the HCA after the con-
tracting officer has made the deter-
mination required by FAR 30.201–5.

[63 FR 16131, Apr. 2, 1998]

PART 2831—CONTRACT COST
PRINCIPLES AND PROCEDURES

SUBPART 2831.1—Applicability

Sec.
2831.101 Objectives.
2831.109 Advance agreements.

SUBPART 2831.2—Contracts With
Commercial Organizations

2831.205 Selected costs.
2831.205–32 Precontract costs.

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28
CFR 0.75(j) and 28 CFR 0.76(j).

SOURCE: 63 FR 16132, Apr. 2, 1998, unless
otherwise noted.

Subpart 2831.1—Applicability
2831.101 Objectives.

(a) The PE is the official authorized
to grant individual deviations from the
cost principles of FAR part 31. All re-
quests for individual deviations must
cite the facts and circumstances sur-
rounding the request as well as at-
tempts to negotiate contractor compli-
ance.

(b) Requests for class deviations from
the cost principles set forth in FAR
part 31 will be forwarded through the
PE prior to submission to the Civilian
Agency Acquisition Counsel. Requests
must contain the information required
in paragraph (a) of this section.

2831.109 Advance agreements.
(a) The DOJ and bureau contracting

officers are encouraged to negotiate
advance agreements concerning the
treatment of special or unusual costs
to avoid possible subsequent disputes
or disallowance of costs based upon
unreasonableness or nonallowability.
All such agreements shall be nego-
tiated in accordance with FAR 31.109
prior to the contractor incurring such
costs. Contracting officers are not au-
thorized to agree to a treatment of
costs which would be inconsistent with
FAR part 31.

(b) Prior to negotiating an advance
agreement, contracting officers shall
make a written determination setting
forth the reasons and rationale for en-
tering into such agreements. In addi-
tion, the determination will set forth
the nature, the duration, and which
contract or contracts are covered by
the proposed agreement. All deter-
minations required by this subpart will
be reviewed and approved at a level
above the contracting officer prior to
negotiation of the proposed agreement.
The approved determination will be
placed in the contract file.
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(c) All advance agreements shall be
in writing and shall set forth the na-
ture, duration, and contract or con-
tracts covered by the agreements. Ad-
vance agreements will be signed by
both the contractor and the contract-
ing officer, and made a part of the con-
tract file. Copies of executed advance
agreements will be distributed to the
cognizant audit office when applicable.

(d) All advance agreements will be
incorporated in full in the subsequent
contract(s) to which they pertain, prior
to award.

Subpart 2831.2—Contracts With
Commercial Organizations

2831.205 Selected costs.

2831.205–32 Precontract costs.
(a) Precontract cost authorizations

shall be used only on cost reimburse-
ment contracts, contain no provisions
for payment of fees, and be treated as
advance agreements in accordance
with the provisions of FAR 31.109 and
2831.109.

(b) The following limitations apply
to the execution of precontract cost
authorizations.

(1) Contracts which are estimated to
be greater than the simplified acquisi-
tion threshold may contain a
precontract cost authorization provid-
ing the authorization is for a period of
60 days or less and the dollar amount
does not exceed the lesser of the sim-
plified acquisition threshold or one
third of the total estimated costs (in-
cluding fee if any) of the contract.

(2) the limitation expressed under
paragraph (b) of this section may be in-
creased in unusual circumstances as
appropriate, with the written approval
of the HCA, but in no event shall they
exceed one-third of the total estimated
costs (including fee if any) of the con-
tract or be for periods of time which
exceed 90 days.

PART 2832—CONTRACT
FINANCING

Subpart 2832.1—Non-Commercial Item
Purchase Financing

Sec.
2832.114 Unusual contract financing.

Subpart 2832.4—Advance Payments for
Non-commercial Items

2832.402 General.
2832.407 Interest.

SUBPART 2832.9—Prompt Payment

2832.903 Policy.

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28
CFR 0.75(j) and 28 CFR 0.76(j).

SOURCE: 63 FR 16132, Apr. 2, 1998, unless
otherwise noted.

Subpart 2832.1—Non-Commercial
Item Purchase Financing

2832.114 Unusual contract financing.
The HCA, or designee at a level not

lower than the BPC, is the official au-
thorized to approve unusual contract
financing as set forth in FAR 31.114.

Subpart 2832.4—Advance Pay-
ments for Non-Commercial
Items

2832.402 General.
(a) The authority to sign written de-

terminations and findings with respect
to making advance payments is vested
in the HCA.

(b) Prior to awarding a contract
which contains provisions for making
advanced payments, the contract terms
and conditions concerning advance
payments must be approved at a level
above the contracting officer, with ad-
vice and consent of the bureau’s legal
counsel.

(c) The contracting officer shall co-
ordinate with the activity that is to
provide contract financing for advance
payments, the bureau’s disbursing or
finance office, or the Treasury Depart-
ment, as appropriate, to ensure that all
FAR and departmental requirements
are met.

2832.407 Interest.
In cases where advance payments

may be made on an interest free basis
(FAR 32.407(d)), the intent to make
such interest free advance payments,
and the circumstance permitting inter-
est free advance payments, shall be set
forth in the original determination and
findings and be approved in accordance
with 2832.402.
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Subpart 2832.9—Prompt Payment

2832.903 Policy.

The HCA is responsible for promul-
gating policies and procedures to im-
plement FAR 32.9 and to ensure that,
when specifying due dates, full consid-
eration will be given to the time rea-
sonably required by Government offi-
cials to fulfill their administrative re-
sponsibilities under the contract.

PART 2833—PROTESTS, DISPUTES,
AND APPEALS

Subpart 2833.1—Protests

Sec.
2833.101 Definitions.
2833.102 General.
2833.103 Protests to the agency.

Subpart 2833.2—Disputes and Appeals

2833.209 Suspected fraudulent claims.
2833.211 Contracting officer’s decision.

AUTHORITY: 28 U.S.C. 510; 40 U.S.C. 486(c); 28
CFR 0.75(j) and 28 CFR 0.76(j).

SOURCE: 63 FR 16132, Apr. 2, 1998, unless
otherwise noted.

Subpart 2833.1—Protests

2833.101 Definitions.

(a) Agency Protest Official means the
official, other than the contracting of-
ficer, designated to review and decide
procurement protests filed with a con-
tracting activity of the Department of
Justice.

(1) This person will be at a level
above that of the Contracting Officer,
will be knowledgeable about the acqui-
sition process in general and will have
no programmatic interest in the pro-
curement.

(2) This official shall be an individual
designated by the head of the contract-
ing activity and may be the Competi-
tion Advocate.

(b) Deciding Official means the person
chosen by the protestor to decide the
agency protest; it may be either the
Contracting Officer or the Agency Pro-
test Official.

(c) Interested Party means an actual
or prospective offeror whose direct eco-
nomic interest would be affected by the

award of a contract or by the failure to
award a contract.

2833.102 General.

(a) This part describes policies and
procedures for processing protests to
the Department of Justice in accord-
ance with Executive Order 12979, Agen-
cy Procurement Protests, dated Octo-
ber 25, 1995, and FAR 33.103. They are
intended to be flexible and to provide
for fair, quick, and inexpensive resolu-
tion of agency protests.

(b) Interested parties have the option
of protesting to the Contracting Officer
or to the Agency Protest Official.

(c) Contracting officers and potential
protestors are encouraged to use their
best efforts to resolve concerns
through frank and open discussion, as
required by FAR 33.103(b). In resolving
concerns and/or protests, consideration
should be given to the use of alter-
native dispute resolution techniques
where appropriate.

(d) Responsibilities:
(1) Contracting Officers: (i) Include

the provision at 2852.233–70 in all solici-
tations that are expected to exceed the
simplified acquisition threshold.

(ii) If the protestor requests that the
Contracting Officer decide the protest,
or if the protest is silent on this issue,
the Contracting Officer decides the
protest using the procedures in this
subpart and FAR 33.103.

(iii) If the protestor requests that the
Agency Protest Official decide the pro-
test, the Contracting Officer must en-
sure that the Agency Protest Official
receives a copy of the materials served
on the Contracting Officer within one
business day after the filing date.

(2) Agency Protest Official: If the
protestor requests that the Agency
Protest Official decide the protest, the
Official must use the procedures in this
subpart and FAR 33.103 to provide an
independent review of the issues raised
in the protest.

2833.103 Protests to the agency.

(a) The filing time frames in FAR
33.103(e) apply. An agency protest is
filed when the protest complaint is re-
ceived at the location the solicitation
designates for serving protests.
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(b) An interested party filing an
agency protest has the choice of re-
questing either that the Contracting
Officer or the Agency Protest Official
decide the protest.

(c) In addition to the information re-
quired by FAR 33.103(d)(2), the protest
must:

(1) Indicate that it is a protest to the
agency.

(2) Be filed with the Contracting Offi-
cer.

(3) State whether the protestor
chooses to have the Contracting Officer
or the Agency Protest Official decide
the protest. If the protest is silent on
this matter, the Contracting Officer
will decide the protest.

(4) Indicate whether the protestor
prefers to make an oral or written
presentation of arguments in support
of the protest to the deciding official.

(d) The decision by the Agency Pro-
test Official is an alternative to a deci-
sion by the Contracting Officer on a
protest. The Agency Protest Official
will not consider appeals from a Con-
tracting Officer’s decision on an agency
protest.

(e) The deciding official must con-
duct a scheduling conference with the
protestor within five (5) days after the
protest is filed. The scheduling con-
ference will establish deadlines for oral
or written arguments in support of the
agency protest and for agency officials
to present information in response to
the protest issues. The deciding official
may hear oral arguments in support of
the agency protest at the same time as
the scheduling conference, depending
on availability of the necessary par-
ties.

(f) Oral conferences may take place
either by telephone or in person. Other
parties may attend at the discretion of
the deciding official.

(g) The protestor has only one oppor-
tunity to support or explain the sub-
stance of its protest. Department of
Justice procedures do not provide for
any discovery. The deciding official has
discretion to request additional infor-
mation from either the agency or the
protestor. However, the deciding offi-
cial will normally decide protests on
the basis of information provided by
the protestor and the agency.

(h) The preferred practice is to re-
solve protests through informal oral
discussion.

(i) An interested party may represent
itself or be represented by legal coun-
sel. The Department of Justice will not
reimburse the protester for any legal
fees related to the agency protest.

(j) If an agency protest is received be-
fore contract award, the Contracting
Officer must not make award unless
the Head of the Contracting Activity
makes a determination to proceed
under FAR 33.103(f)(1). Similarly, if an
agency protest is filed within ten (10)
days after award, the Contracting Offi-
cer must stay performance unless the
Head of the Contracting Activity
makes a determination to proceed
under FAR 33.103(f)(3). Any stay of
award or suspension of performance re-
mains in effect until the protest is de-
cided, dismissed, or withdrawn.

(k) The deciding official must make a
best effort to issue a decision on the
protest within twenty (20) days after
the filing date. The decision may be
oral or written. If oral, the deciding of-
ficial must send a confirming letter
within three (3) days after the decision
using a means that provides receipt.
The confirming letter must include the
following information:

(1) State whether the protest was de-
nied, sustained or dismissed.

(2) Indicate the date the decision was
provided.

(l) If the deciding official sustains
the protest, relief may consist of any of
the following:

(1) Recommendation that the con-
tract be terminated for convenience or
cause.

(2) Recompeting the requirement.
(3) Amending the solicitation.
(4) Refraining from exercising con-

tract options.
(5) Awarding a contract consistent

with statute, regulation, and the terms
of the solicitation.

(6) Other action that the deciding of-
ficial determines is appropriate.

(m) If the Agency Protest Official
sustains a protest, then within 30 days
after receiving the Official’s rec-
ommendations for relief, the Contract-
ing Officer must either:

(1) Fully implement the rec-
ommended relief; or

VerDate 22<OCT>98 08:33 Oct 27, 1998 Jkt 179197 PO 00000 Frm 00625 Fmt 8010 Sfmt 8010 Y:\SGML\179197T.XXX pfrm01 PsN: 179197T



630

48 CFR Ch. 28 (10–1–98 Edition)2833.209

(2) Notify the Agency Protest Official
in writing of any recommendations
have not been implemented and explain
why.

(n) Proceedings on an agency protest
may be dismissed or stayed if a protest
on the same or similar basis is filed
with a protest forum outside of the De-
partment of Justice.

Subpart 2833.2—Disputes and
Appeals

2833.209 Suspected fraudulent claims.
Contracting officers shall report sus-

pected fraudulent claims to the Office
of the Inspector General.

2833.211 Contracting officer’s decision.

(a) The Agency Board of Contract Ap-
peals (BCA), which will hear appeals
from the decisions of bureau contract-
ing officers, is the Department of
Transportation BCA. The procedures
set forth in 48 CFR chapter 63 shall
apply.

(b) Pursuant to 28 CFR 0.45(i), the
contact for all appeals of decisions of
DOJ contracting officers which will be
forwarded to the BCA under paragraph
(a) of this section, is the Deputy As-
sistant Attorney General, Commercial
Litigation Branch, Civil Division.
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