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or exceeds his existing aggregate rate.
When this occurs, the agency shall pay
the employee his base pay plus pre-
mium pay on an annual basis.

(f) Except when terminated under
paragraph (e) of this section, an agency
shall continue to pay an employee an
existing aggregate rate so long as:

(1) He remains in a position to which
§ 550.141, § 550.151, or § 550.162(c) is appli-
cable;

(2) His tour of duty does not decrease
in length; and

(3) He continues to perform equiva-
lent night, holiday, and irregular or oc-
casional overtime work.

(g) If an employee who is entitled to
an existing aggregate rate moves from
one position to another in the same
agency, both of which are within the
scope of section 5545(c) of title 5,
United States Code, he is entitled to be
paid an existing aggregate rate in the
new position such as he would have re-
ceived had he occupied that position
when the agency elected to make sec-
tion 5545(c) applicable to it.

PAY FOR SUNDAY WORK

§ 550.171 Authorization of pay for Sun-
day work.

A full-time employee is entitled to
pay at his or her rate of basic pay plus
premium pay at a rate equal to 25 per-
cent of his or her rate of basic pay for
each hour of Sunday work (as defined
in § 550.103) and each hour that would
be Sunday work but for the placement
of the employee in paid leave or ex-
cused absence status.

[60 FR 33098, June 27, 1995, as amended at 60
FR 67287, Dec. 29, 1995]

§ 550.172 Relation to overtime, night,
and holiday pay.

Premium pay for Sunday work is in
addition to premium pay for holiday
work, overtime pay, or night pay dif-
ferential payable under this subpart
and is not included in the rate of basic
pay used to compute the pay for holi-
day work, overtime pay, or night pay
differential.

LAW ENFORCEMENT AVAILABILITY PAY

§ 550.181 Coverage.
Each criminal investigator meeting

the definition in § 550.103, and the con-
ditions and requirements of 5 U.S.C.
5545a and the regulations in §§ 550.181
through 550.187, shall receive availabil-
ity pay to ensure the availability of
criminal investigators for unscheduled
duty in excess of the 40-hour workweek
based on the needs of the employing
agency.

[59 FR 66151, Dec. 23, 1994, as amended at 60
FR 67287, Dec. 29, 1995]

§ 550.182 Unscheduled duty.
(a) Unscheduled duty hours. For the

purpose of availability pay, unsched-
uled duty hours are those hours during
which a criminal investigator performs
work, or is determined by the employ-
ing agency to be available for work,
that are not—

(1) Part of the 40-hour basic work-
week of the investigator; or

(2) Overtime hours compensated
under 5 U.S.C. 5542 and § 550.111 (which
are those overtime hours scheduled in
advance of the investigator’s adminis-
trative workweek, excluding any such
hours that are the first 2 hours of over-
time work on any day containing a
part of the investigator’s basic 40-hour
workweek, as required by § 550.111(f)).

(b) Actual work hours. To be consid-
ered to be performing work under para-
graph (a) of this section, a criminal in-
vestigator must be performing work as
officially ordered or approved, includ-
ing work performed without specific
supervisory preapproval, if cir-
cumstances require the criminal inves-
tigator to perform the duty to meet
the needs of the employing agency,
subject to agency policies and proce-
dures (including any requirements for
after-the-fact validation or approval).

(c) Availability hours. To be consid-
ered available for work under para-
graph (a) of this section, a criminal in-
vestigator must be determined by the
employing agency to be generally and
reasonably accessible to perform un-
scheduled duty based on the needs of
the agency. Generally, the agency will
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place the investigator in availability
status by directing the investigator to
be available during designated periods
to meet agency needs, as provided by
agency policies and procedures. Plac-
ing the investigator in availability sta-
tus shall not be considered scheduling
the investigator for overtime hours
compensated under 5 U.S.C. 5542 and 5
CFR 550.111. Availability hours may in-
clude hours during which an investiga-
tor places himself or herself in avail-
ability status to meet the needs of the
agency, subject to agency policies and
procedures (including any require-
ments for after-the-fact validation or
approval).

(d) Ensuring availability. Except as
provided in paragraphs (e) and (f) of
this section, an employing agency shall
ensure that each criminal investiga-
tor’s hours of unscheduled duty are suf-
ficient to enable the investigator to
meet the substantial hours require-
ment in § 550.183 and make the certifi-
cation required under § 550.184.

(e) Voluntary opt-out. Notwithstand-
ing paragraph (d) of this section, an
employing agency may, at its discre-
tion, approve a criminal investigator’s
voluntary request that the investigator
generally be assigned no overtime work
(including unscheduled duty) for a des-
ignated period of time because of a per-
sonal or family hardship situation. The
investigator must sign a written state-
ment documenting this request and his
or her understanding that availability
pay will not be payable during the des-
ignated period.

(f) When availability pay is suspended.
The employing agency is not subject to
the requirement of paragraph (d) of
this section in the case of a criminal
investigator for whom availability pay
is suspended in accordance with
§ 550.184(d) due to denial or cancellation
of the required certification based on—

(1) Failure to perform unscheduled
duty as assigned or reported; or

(2) Inability to perform unscheduled
duty for an extended period because of
a physical or health condition.

[59 FR 66151, Dec. 23, 1994]

§ 550.183 Substantial hours require-
ment.

(a) A criminal investigator shall be
eligible for availability pay only if the

annual average number of hours of un-
scheduled duty per regular workday is
2 hours or more, as certified in accord-
ance with § 550.184. This average is com-
puted by dividing the total unsched-
uled duty hours for the annual period
(numerator) by the number of regular
workdays (denominator).

(b) For the purpose of this section,
regular workday means each day in the
criminal investigator’s basic workweek
during which the investigator works at
least 4 hours, excluding—

(1) Overtime hours compensated
under 5 U.S.C. 5542 and § 550.111;

(2) Unscheduled duty hours com-
pensated by availability pay under 5
U.S.C. 5545a and this subpart; and

(3) Hours during which an investiga-
tor is engaged in agency-approved
training, is traveling under official
travel orders, is on approved leave, or
is on excused absence with pay (includ-
ing paid holidays).

(c) In computing average hours under
paragraph (a) of this section, the total
unscheduled duty hours in the numera-
tor shall include—

(1) Any unscheduled duty hours on a
regular workday; and

(2) Any unscheduled duty hours actu-
ally worked by an investigator on days
that are not regular workdays.

[59 FR 66151, Dec. 23, 1994]

§ 550.184 Annual certification.
(a) Each newly hired criminal inves-

tigator who will receive availability
pay and the appropriate supervisory of-
ficer (as designated by the head of the
agency or authorized designee) shall
make an initial certification to the
head of the agency attesting that the
investigator is expected to meet the
substantial hours requirement in
§ 550.183 during the upcoming 1-year pe-
riod. A similar certification shall be
made for a criminal investigator who
will begin receiving availability pay
after a period of nonreceipt (e.g., a des-
ignated voluntary opt-out period under
§ 550.182(e)).

(b) Each criminal investigator who is
receiving availability pay and the ap-
propriate supervisory officer (as des-
ignated by the head of the agency or
authorized designee) shall make an an-
nual certification to the head of the
agency attesting that the investigator
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currently meets, and is expected to
continue to meet during the upcoming
1-year period, the substantial hours re-
quirement in § 550.183.

(c) A certification shall no longer
apply when the employee separates
from Federal service, is employed by
another agency, moves to a position
that does not qualify as a criminal in-
vestigator position, or begins a vol-
untary opt-out period under § 550.182(e).

(d) The employing agency shall en-
sure that criminal investigators receiv-
ing availability pay comply with the
substantial hours requirement in
§ 550.183, as certified in accordance with
this section. The employing agency
may deny or cancel a certification
based on a finding that an investigator
has failed to perform unscheduled duty
(availability or work) as assigned or re-
ported, or is unable to perform un-
scheduled duty for an extended period
due to physical or health reasons. If a
certification is denied or canceled, the
investigator’s entitlement to availabil-
ity pay shall be suspended for an appro-
priate period, consistent with agency
policies. If the investigator’s certifi-
cation was valid when made, the sus-
pension of availability pay shall be ef-
fected prospectively.

(e) An involuntary suspension of
availability pay resulting from a denial
or cancellation of certification under
paragraph (d) of this section shall be a
reduction in pay for the purpose of ap-
plying the adverse action provisions of
5 U.S.C. 7512 and 5 CFR part 752.

(f) The head of an agency (or author-
ized designee) may prescribe any addi-
tional regulations necessary to admin-
ister the certification requirement, in-
cluding procedures for retroactive cor-
rection in cases in which a certifi-
cation is issued belatedly or lapses due
to administrative error.

[59 FR 66151, Dec. 23, 1994]

§ 550.185 Payment of availability pay.
(a) Availability pay shall be an

amount equal to 25 percent of the
criminal investigator’s rate of basic
pay (as defined in § 550.103). However,
availability pay shall be paid only for
periods of time during which the inves-
tigator receives basic pay.

(b) Except as provided in paragraph
(c) of this section, a criminal investiga-

tor who is eligible for availability pay
shall continue to receive such pay dur-
ing any period such investigator is at-
tending agency-sanctioned training, on
agency-ordered travel status, on agen-
cy-approved leave with pay, or on ex-
cused absence with pay for relocation
purposes.

(c) Agencies may, at their discretion,
provide availability pay to criminal in-
vestigators during training that is con-
sidered initial, basic training usually
provided in the first year of service.

(d) Agencies may, at their discretion,
provide for the continuation of avail-
ability pay when a criminal investiga-
tor is on excused absence with pay, ex-
cept where payment is mandatory
under paragraph (b) of this section.

(e) The amount of availability pay
payable to a criminal investigator for a
pay period is not affected by the occur-
rence of a paid holiday during that pe-
riod.

[59 FR 66151, Dec. 23, 1994, as amended at 60
FR 67287, Dec. 29, 1995]

§ 550.186 Relationship to other pay-
ments.

(a) Standby duty pay under § 550.141
and administratively uncontrollable
overtime pay under § 550.151 may not be
paid to a criminal investigator receiv-
ing availability pay. Receipt of avail-
ability pay does not affect an inves-
tigator’s entitlement to other types of
premium pay (including overtime pay
under § 550.111) based on hours other
than unscheduled duty hours. However,
a criminal investigator receiving avail-
ability pay may not be paid any other
premium pay based on unscheduled
duty hours.

(b) Availability pay shall be treated
as part of basic pay only for the follow-
ing purposes:

(1) 5 U.S.C. 5524a, pertaining to ad-
vances in pay;

(2) 5 U.S.C. 5595(c), pertaining to sev-
erance pay;

(3) 5 U.S.C. 8114(e), pertaining to
workers’ compensation;

(4) 5 U.S.C. 8331(3) and 5 U.S.C. 8401(4),
pertaining to retirement benefits;

(5) 5 U.S.C. 8431, pertaining to the
Thrift Savings Plan; and

(6) 5 U.S.C. 8704(c), pertaining to life
insurance.
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(c) Availability pay shall be used in
computing a lump-sum payment for ac-
cumulated annual leave under 5 U.S.C.
5551 and 5552.

(d) The minimum wage and the hours
of work and overtime pay provisions of
the Fair Labor Standards Act do not
apply to criminal investigators receiv-
ing availability pay.

[59 FR 66151, Dec. 23, 1994]

§ 550.187 Transitional provisions.
(a) Except as provided in paragraph

(b) of this section, not later than the
first day of the first pay period begin-
ning on or after October 30, 1994, each
criminal investigator qualified to re-
ceive availability pay and the appro-
priate supervisory officer (as des-
ignated by the agency head or author-
ized designee) shall make an initial
certification to the head of the agency
that the investigator is expected to
meet the substantial hours require-
ment in § 550.183. The head of an agency
may prescribe procedures necessary to
administer this paragraph.

(b)(1) In the case of criminal inves-
tigators who are employed in offices of
Inspectors General and who, imme-
diately prior to September 30, 1994,
were not receiving administratively
uncontrollable overtime pay, or were
receiving such pay at a rate of less
than 25 percent, the employing office
may delay implementation of avail-
ability pay; however, availability pay
shall be implemented (in accordance
with §§ 550.181 through 550.186) no later
than—

(i) September 30, 1995, for investiga-
tors who are not receiving administra-
tively uncontrollable overtime pay; or

(ii) The first day of the last pay pe-
riod ending on or before September 30,
1995, for investigators who were receiv-
ing administratively uncontrollable
overtime pay at a rate of less than 25
percent immediately prior to Septem-
ber 30, 1994.

(2) A criminal investigator who is
employed in an Inspector General of-
fice and was receiving administratively
uncontrollable overtime pay at a rate
of less than 25 percent immediately
prior to September 30, 1994, shall con-
tinue to receive at least that rate or a
higher rate, if increased by the employ-
ing agency, until the availability pay

provision is implemented for the posi-
tion (no later than as provided in para-
graph (b)(1)(ii) of this section).

(3) Implementation of availability
pay for criminal investigators under
paragraph (b)(1) of this section shall be
in accordance with the requirements
and conditions set forth in §§ 550.181
through 550.186. For qualified inves-
tigators, an initial certification shall
be made, consistent with paragraph (a)
of this section.

[59 FR 66151, Dec. 23, 1994]

Subpart B—Advances in Pay

AUTHORITY: 5 U.S.C. 5524a, 5545a(h)(2)(B);
sections 302 and 404 of the Federal Employees
Pay Comparability Act of 1990 (Public Law
101–509), 104 Stat. 1462 and 1466, respectively;
E.O. 12748, 3 CFR, 1992 Comp., p. 316.

SOURCE: 56 FR 12837, Mar. 28, 1991, unless
otherwise noted.

§ 550.201 Purpose.

This subpart provides regulations to
implement 5 U.S.C. 5524a which pro-
vides that the head of each agency may
make advance payments of basic pay,
covering not more than 2 pay periods,
to any individual who is newly ap-
pointed to a position in the agency.

§ 550.202 Definitions.

In this subpart: Agency means an Ex-
ecutive agency, as defined in 5 U.S.C.
105.

Employee means an individual em-
ployed in or under an agency who is ap-
pointed to a position with a scheduled
tour of duty.

Head of agency means the head of an
agency or an official who has been del-
egated the authority to act for the
head of the agency in the matter con-
cerned.

Newly appointed means—
(a) The first appointment, regardless

of tenure, as an employee of the Fed-
eral Government;

(b) A new appointment following a
break in service of at least 90 days; or

(c) A permanent appointment in the
competitive service following a period
of leave without pay for at least 90
days received after termination of em-
ployment in a cooperative work-study

VerDate 27<FEB>98 13:49 Mar 11, 1998 Jkt 179011 PO 00000 Frm 00494 Fmt 8010 Sfmt 8010 Y:\SGML\179011.TXT 179011-3


		Superintendent of Documents
	2022-04-21T13:19:50-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




