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550.1102 Scope.
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SOURCE: 33 FR 12458, Sept. 4, 1968, unless
otherwise noted.

Subpart A—Premium Pay

AUTHORITY: 5 U.S.C. 5304 note, 5305 note,
5541(2)(iv), 5548, and 6101(c); E.O. 12748, 3 CFR,
1991 Comp., p. 316.

GENERAL PROVISIONS

§ 550.101 Coverage and exemptions.

(a) Employees to whom this subpart ap-
plies. (1) This subpart applies to each
employee in or under an Executive
agency, as defined in 5 U.S.C. 105, ex-
cept those named in paragraphs (b) and
(c) of this section.

(2) The sections in this subpart incor-
porating special provisions for certain
types of work (§§ 550.141 to 550.164, in-
clusive) apply also to each employee of
the judicial branch, legislative branch,
and the government of the District of
Columbia who is subject to subchapter
V of chapter 55 of title 5, United States
Code.

(b) Employees to whom this subpart
does not apply. This subpart does not
apply to:

(1) An elected official;
(2) The head of a department;
(3) [Reserved]
(4) An employee whose pay is fixed

and adjusted from time to time in ac-
cordance with prevailing rates under
subchapter IV of chapter 53 of title 5,
United States Code, or by a wage board
or similar administrative authority
serving the same purpose, except that
§ 550.113(d) is applicable to such an em-
ployee whose rate of basic pay is fixed
on an annual or monthly basis;

(5) An employee outside the con-
tinental United States or in Alaska
who is paid in accordance with local
prevailing wage rates for the area in
which employed;

(6) An employee of the Tennessee
Valley Authority;

(7) An employee of the Central Intel-
ligence Agency (sec. 10, 63 Stat. 212, as
amended; 50 U.S.C. 403j);
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(8) A seaman to whom section 1(a) of
the act of March 24, 1943 (57 Stat. 45; 50
U.S.C. App. 1291(a)) applies;

(9) A member of the United States
Park Police or the United States Se-
cret Service Uniformed Division, ex-
cept for the purpose of night pay under
§§ 550.121 and 550.122, pay for holiday
work under §§ 550.131 and 550.132, and
pay for Sunday work under §§ 550.171
and 550.172 of this subpart;

(10) An officer or member of the crew
of a vessel, whose pay is fixed and ad-
justed from time to time as nearly as is
consistent with the public interest in
accordance with prevailing rates and
practices in the maritime industry (30
Comp. Gen. 158);

(11) A civilian keeper of a lighthouse,
or a civilian employed on a lightship or
another vessel of the Coast Guard (14
U.S.C. 432(f));

(12) A physician, dentist, nurse, or
any other employee in the Department
of Medicine and Surgery, Veterans Ad-
ministration, whose pay is fixed under
chapter 73 of title 38, United States
Code;

(13) A student-employee as defined by
section 5351 of title 5, United States
Code;

(14) An employee of the Environ-
mental Science Services Administra-
tion engaged in the conduct of mete-
orological investigations in the Arctic
region (62 Stat. 286; 15 U.S.C. 327);

(15) An employee of a Federal land
bank, a Federal intermediate credit
bank, or a bank for cooperatives;

(16) A ‘‘teacher’’ or an individual
holding a ‘‘teaching position’’ as de-
fined by section 901 of title 20, United
States Code;

(17) A Foreign Service officer or a
member of the Senior Foreign Service;
or

(18) A member of the Senior Execu-
tive Service.

(c) Employees to whom §§ 550.111,
550.113, and 550.114 of this subpart do not
apply. Except for the purpose of deter-
mining hours of work in excess of 8
hours in a day, §§ 550.111, 550.113, and
550.114 of this subpart do not apply to
an employee who is subject to the over-
time pay provisions of section 7 of the
Fair Labor Standards Act of 1938 and
part 551 of this chapter.

(d) Services to which this subpart does
not apply. This subpart does not apply
to overtime, night, or holiday services
for which additional pay is provided by
the act of:

(1) February 13, 1911, as amended (36
Stat. 899, as amended; 19 U.S.C. 261,
267), involving inspectors, storekeepers,
weighers, and other customs officers
and employees;

(2) July 24, 1919 (41 Stat. 241; 7 U.S.C.
394), involving employees engaged in
enforcement of the Meat Inspection
Act;

(3) June 17, 1930, as amended (46 Stat.
715, as amended; 19 U.S.C. 1450, 1451,
1452), involving customs officers and
employees;

(4) March 2, 1931 (46 Stat. 1467; 8
U.S.C. 1353a), involving inspectors and
employees, Immigration and Natu-
ralization Service;

(5) May 27, 1936, as amended (49 Stat.
1380, as amended; 46 U.S.C. 382b), in-
volving local inspectors of steam ves-
sels and assistants, U.S. shipping com-
missioners, deputies, and assistants,
and customs officers and employees;

(6) March 23, 1941 (55 Stat. 46; 47
U.S.C. 154(f)(3)), involving certain engi-
neers of the Federal Communications
OPM;

(7) June 3, 1944 (58 Stat. 269; 19 U.S.C.
1451a), involving customs officers and
employees;

(8) August 4, 1949 (63 Stat. 495; 7
U.S.C. 349a), involving employees of the
Bureau of Animal Industry who work
at establishments which prepare virus,
serum, toxin, and analogous products
for use in the treatment of domestic
animals; or

(9) August 28, 1950 (64 Stat. 561; 7
U.S.C. 2260), involving employees of the
Department of Agriculture performing
inspection or quarantine services relat-
ing to imports into and exports from
the United States.

[33 FR 12458, Sept. 4, 1968, as amended at 48
FR 3933, Jan. 28, 1983; 56 FR 20341, May 3,
1991; 57 FR 2432, Jan. 22, 1992]

§ 550.102 Entitlement.
A department (and for the purpose of

§§ 550.141 to 550.164, inclusive, a legisla-
tive or judicial agency and the govern-
ment of the District of Columbia) shall
determine an employee’s entitlement
to premium pay in accordance with
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subchapter V of chapter 55 of title 5,
United States Code, and this subpart.

§ 550.103 Definitions.
In this subpart:
Administrative workweek means a pe-

riod of 7 consecutive calendar days des-
ignated in advance by the head of a de-
partment under section 6101(a) of title
5, United States Code.

Agency means (1) a department as de-
fined in paragraph (a) of this section,
(2) the government of the District of
Columbia, and (3) a legislative or judi-
cial agency which has positions that
are subject to subchapter V of chapter
55 of title 5, United States Code.

Basic workweek, for full-time employ-
ees, means the 40-hour workweek es-
tablished in accordance with § 610.111 of
this chapter.

Criminal investigator means a law en-
forcement officer as defined in this sec-
tion (other than a special agent in the
Diplomatic Security Service) who,
based on OPM standards, is properly
classified under the GS–1811 or GS–1812
series in the General Schedule classi-
fication system, or who would be so
classified if covered under that system.

Department means an executive agen-
cy and a military department as de-
fined by sections 105 and 102 of title 5,
United States Code.

Emergency means a temporary condi-
tion posing a direct threat to human
life or property, including a forest
wildfire emergency.

Employee means an employee to
whom this subpart applies.

Head of a department means the head
of a department and, except for the
purpose of § 550.101(b)(2), an official who
has been delegated authority to act for
the head of a department in the matter
concerned.

Holiday work means nonovertime
work performed by an employee during
a regularly scheduled daily tour of
duty on a holiday designated in accord-
ance with § 610.202 of this chapter.

Irregular or occasional overtime work
means overtime work that is not part
of an employee’s regularly scheduled
administrative workweek.

Law enforcement officer means an em-
ployee who—

(1) Is a law enforcement officer with-
in the meaning of section 8331(20) or

section 8401(17) of title 5, United States
Code;

(2) In the case of an employee who
holds a secondary position, as defined
in 5 CFR 831.902, and is subject to the
Civil Service Retirement System, but
who does not qualify to be considered a
law enforcement officer within the
meaning of section 8331(20), would so
qualify if such employee had trans-
ferred directly to such position after
serving as a law enforcement officer
within the meaning of such section;

(3) In the case of an employee who
holds a secondary position, as defined
in 5 CFR 842.802, and is subject to the
Federal Employees Retirement Sys-
tem, but who does not qualify to be
considered a law enforcement officer
within the meaning of section 8401(17),
would so qualify if such employee had
transferred directly to such position
after performing duties described in
section 8401(17) (A) and (B) for at least
3 years; and

(4) In the case of an employee who is
not subject to either the Civil Service
Retirement System or the Federal Em-
ployees Retirement System—

(i) Holds a position that the Office of
Personnel Management, on its own mo-
tion or at the request of the head of an
agency or an official who has been del-
egated authority to act for the head of
the agency in this matter, determines
would satisfy paragraph (1), (2), or (3)
of this definition if the employee were
subject to the Civil Service Retirement
System or the Federal Employees Re-
tirement System; or

(ii) Is a special agent in the Diplo-
matic Security Service.

Nightwork has the meaning given
that term in § 550.121, and includes any
nightwork preformed by an employee
as part of his or her regularly sched-
uled administrative workweek.

Overtime work has the meaning given
that term by paragraphs (a) and (d) of
§ 550.111, and includes irregular or occa-
sional overtime work and regular over-
time work.

Performing work in connection with an
emergency means performing work that
is directly related to resolving or cop-
ing with an emergency or its imme-
diate aftermath.

Premium pay means additional pay
authorized by subchapter V of chapter

VerDate 27<FEB>98 13:49 Mar 11, 1998 Jkt 179011 PO 00000 Frm 00478 Fmt 8010 Sfmt 8010 Y:\SGML\179011.TXT 179011-3



485

Office of Personnel Management § 550.106

55 of title 5, United States Code, and
this subpart for overtime, night, holi-
day, or Sunday work, and for standby
duty, administratively uncontrollable
overtime work, or availability duty.

Rate of basic pay means the rate of
pay fixed by law or administrative ac-
tion for the position held by an em-
ployee, including any applicable spe-
cial pay adjustment for law enforce-
ment officers under section 404 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101–509), locality-
based comparability payment under 5
U.S.C. 5304, or continued rate adjust-
ment under subpart G of part 531 of
this chapter, before any deductions and
exclusive of additional pay of any other
kind.

Regular overtime work means overtime
work that is part of an employee’s reg-
ularly scheduled administrative work-
week.

Regularly scheduled administrative
workweek, for a full-time employee,
means the period within an administra-
tive workweek, established in accord-
ance with § 610.111 of this chapter, with-
in which the employee is regularly
scheduled to work. For a part-time em-
ployee, it means the officially pre-
scribed days and hours within an ad-
ministrative workweek during which
the employee is regularly scheduled to
work.

Regularly scheduled work means work
that is scheduled in advance of an ad-
ministrative workweek under an agen-
cy’s procedures for establishing work-
weeks in accordance with § 610.111, ex-
cluding any such work to which avail-
ability pay under § 550.181 applies.

Sunday work means nonovertime
work performed by a full-time em-
ployee during a regularly scheduled
daily tour of duty when any part of
that daily tour of duty is on a Sunday.
For any such tour of duty, not more
than 8 hours of work are Sunday work,
unless the employee is on a compressed
work schedule, in which case the entire
regularly scheduled daily tour of duty
constitutes Sunday work.

Tour of duty means the hours of a day
(a daily tour of duty) and the days of
an administrative workweek (a weekly
tour of duty) that constitute an em-

ployee’s regularly scheduled adminis-
trative workweek.

[33 FR 12458, Sept. 4, 1968, as amended at 48
FR 3933, Jan. 28, 1983; 56 FR 11059, Mar. 15,
1991; 56 FR 20341, May 3, 1991; 57 FR 2434, Jan.
22, 1992; 57 FR 31630, July 17, 1992; 58 FR 3201,
Jan. 8, 1993; 59 FR 66151, Dec. 23, 1994; 60 FR
33098, June 27, 1995; 60 FR 67287, Dec. 29, 1995;
61 FR 3542, Feb. 1, 1996]

MAXIMUM EARNINGS LIMITATIONS

§ 550.105 Biweekly maximum earnings
limitation.

(a) Except as provided in paragraph
(b) of this section, an employee may be
paid premium pay under this subpart
only to the extent that the payment
does not cause the total of his or her
basic pay and premium pay for any pay
period to exceed the maximum rate for
GS–15, including—

(1) A locality-based comparability
payment under 5 U.S.C. 5304; and

(2) A special salary rate established
under 5 U.S.C. 5305.

(b) This section does not apply to—
(1) Any pay period during which an

employee has been determined to be
performing work in connection with an
emergency under § 550.106(a);

(2) An employee of the Federal Avia-
tion Administration or the Department
of Defense who is paid premium pay
under 5 U.S.C. 5546a; or

(3) A law enforcement officer.

[56 FR 11059, Mar. 15, 1991, as amended at 57
FR 31630, July 17, 1992; 58 FR 3201, Jan. 8,
1993; 61 FR 3542, Feb. 1, 1996]

§ 550.106 Annual maximum earnings
limitation for work in connection
with an emergency.

(a) For any pay period in which the
head of an agency, his or her designee,
or the Office of Personnel Management
on its own motion determines that an
emergency exists, an employee shall be
paid premium pay under the annual
limitation described in paragraph (c) of
this section, instead of under the bi-
weekly limitation described in
§ 550.105(a) if the employee has been de-
termined by the head of the employing
agency, or his or her designee, to be
performing work in connection with
the emergency.

(b) The head of an agency, or his or
her designee, shall make the deter-
mination under paragraph (a) of this
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section as soon as practicable after the
emergency begins. Entitlement to pre-
mium pay under the annual limitation
shall be effective on the first day of the
pay period in which the emergency
began.

(c) In any calendar year during which
an employee has been determined to be
performing work in connection with an
emergency, he or she shall be paid pre-
mium pay under this subpart to the ex-
tent that the payment does not cause
the total of his or her basic pay and
premium pay for the calendar year to
exceed the maximum rate for GS–15 in
effect on the last day of the calendar
year, including—

(1) A locality-based comparability
payment under 5 U.S.C. 5304; and

(2) A special salary rate established
under 5 U.S.C. 5305.

(d) This section does not apply to—
(1) An employee of the Federal Avia-

tion Administration or the Department
of Defense who is paid premium pay
under 5 U.S.C. 5546a; or

(2) A law enforcement officer.

[57 FR 31630, July 17, 1992, as amended at 58
FR 3201, Jan. 8, 1993; 59 FR 66332, Dec. 28,
1994; 61 FR 3542, Feb. 1, 1996; 61 FR 50535,
Sept. 26, 1996; 61 FR 51319, Oct. 1, 1996]

§ 550.107 Special maximum earnings
limitation for law enforcement offi-
cers.

A law enforcement officer may be
paid premium pay under this subpart
only to the extent that the payment
does not cause the total of his or her
basic pay and premium pay for any pe-
riod to exceed the lesser of—

(a) 150 percent of the minimum rate
for GS–15, including a locality-based
comparability payment under 5 U.S.C.
5304 or special law enforcement adjust-
ment under section 404 of the Federal
Employees Pay Comparability Act of
1990 (Pub. L. 101–509) and any special
salary rate established under 5 U.S.C.
5305, rounded to the nearest whole
cent, counting one-half cent and over
as a whole cent; or

(b) The rate payable for level V of the
Executive Schedule.

[56 FR 11060, Mar. 15, 1991, as amended at 57
FR 2434, Jan. 22, 1992; 58 FR 3201, Jan. 8, 1993;
61 FR 3542, Feb. 1, 1996]

OVERTIME PAY

§ 550.111 Authorization of overtime
pay.

(a) Except as provided in paragraphs
(d) and (f) of this section, overtime
work means work in excess of 8 hours
in a day or in excess of 40 hours in an
administrative workweek that is—

(1) Officially ordered or approved;
and

(2) Performed by an employee. Hours
of work in excess of 8 in a day are not
included in computing hours of work in
excess of 40 hours in an administrative
workweek.

(b) Except as otherwise provided in
this subpart, a department shall pay
for overtime work at the rates provided
in § 550.113.

(c) Overtime work in excess of any
included in a regularly scheduled ad-
ministrative workweek may be ordered
or approved only in writing by an offi-
cer or employee to whom this author-
ity has been specifically delegated.

(d) For an employee for whom the
first 40 hours of duty in an administra-
tive workweek is his basic workweek
under § 610.111(b) of this chapter, over-
time work means work in excess of 40
hours in an administrative workweek
that is:

(1) Officially ordered or approved,
and

(2) Performed by an employee, when
the employee’s basic pay exceeds the
minimum rate for GS–10 (including any
applicable special rate of pay for law
enforcement officers or special pay ad-
justment for law enforcement officers
under section 403 or 404 of the Federal
Employees Pay Comparability Act of
1990 (Pub. L. 101–509), respectively; a lo-
cality-based comparability payment
under 5 U.S.C. 5304; and any applicable
special rate of pay under 5 U.S.C. 5305
or similar provision of law) or when the
employee is engaged in professional or
technical, engineering or scientific ac-
tivities. For purposes of this section
and section 5542(a) of title 5. United
States Code, an employee is engaged in
professional or technical engineering
or scientfic activities when he or she is
assigned to perform the duties of a
profeesional or support technician posi-
tion in the physical, mathematical,
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natural, medical, or social sciences or
engineering or architecture.

(e) Notwithstanding paragraphs (a)
and (d) of this section, when an em-
ployee’s basic workweek includes a
daily tour of duty of more than 8 hours
and his hourly rate of basic pay ex-
ceeds the hourly rate of overtime pay
provided by § 550.113, the department
shall pay him at his basic rate of pay
for each hour of his daily tour of duty
within his basic workweek.

(f)(1) For any criminal investigator
receiving availability pay under
§ 550.181, overtime work means work
that is scheduled in advance of the ad-
ministrative workweek—

(i) In excess of 10 hours on a day con-
taining hours that are part of such in-
vestigator’s basic 40-hour workweek; or

(ii) On a day not containing hours
that are part of such investigator’s
basic 40-hour workweek.

(2) Any work that would be overtime
work under this section but for para-
graph (f)(1) of this section shall be
compensated by availability pay under
§ 550.181.

[33 FR 12458, Sept. 4, 1968, as amended at 34
FR 19495, Dec. 10, 1969; 48 FR 36805, Aug. 15,
1983; 56 FR 20341, May 3, 1991; 57 FR 2434, Jan.
22, 1992; 59 FR 66151, Dec. 23, 1994; 61 FR 3542,
Feb. 1, 1996]

§ 550.112 Computation of overtime
work.

The computation of the amount of
overtime work of an employee is sub-
ject to the following conditions:

(a) Time spent in principal activities.
Principal activities are the activities
that an employee is employed to per-
form. They are the activities that an
employee performs during his or her
regularly scheduled administrative
workweek (including regular overtime
work) and activities performed by an
employee during periods of irregular or
occasional overtime work authorized
under § 550.111. Overtime work in prin-
cipal activities shall be credited as fol-
lows:

(1) An employee shall be com-
pensated for every minute of regular
overtime work.

(2) A quarter of an hour shall be the
largest fraction of an hour used for
crediting irregular or occasional over-
time work under this subpart. When ir-

regular or occasional overtime work is
performed in other than the full frac-
tion, odd minutes shall be rounded up
or rounded down to the nearest full
fraction of an hour used to credit over-
time work.

(b) Time spent in preshift or postshift
activities. A preshift activity is a pre-
paratory activity that an employee
performs prior to the commencement
of his or her principal activities, and a
postshift activity is a concluding activ-
ity that an employee performs after
the completion of his or her principal
activities. Such activities are not prin-
cipal activities as defined in paragraph
(a) of this section.

(1) (i) If the head of a department rea-
sonably determines that a preshift or
postshift activity is closely related to
an employee’s principal activities, and
is indispensable to the performance of
the principal activities, and that the
total time spent in that activity is
more than 10 minutes per daily tour of
duty, he or she shall credit all of the
time spent in that activity, including
the 10 minutes, as hours of work.

(ii) If the time spent in a preshift or
postshift activity is compensable as
hours of work, the head of the depart-
ment shall schedule the time period for
the employee to perform that activity.
An employee shall be credited with the
actual time spent in that activity dur-
ing the time period scheduled by the
head of the department. In no case
shall the time credited for the perform-
ance of an activity exceed the time
scheduled by the head of the depart-
ment. If the time period scheduled by
the head of the department for the per-
formance of a pereshift or postshift ac-
tivity is outside the employee’s daily
tour of duty, the employee shall be
credited with the time spent perform-
ing that activity in accordance with
paragraph (a)(2) of this section.

(2) A preshift or postshift activity
that is not closely related to the per-
formance of the principal activities is
considered a preliminary or
postliminary activity. Time spent in
preliminary or postliminary activities
is excluded from hours of work and is
not compensable, even if it occurs be-
tween periods of activity that are com-
pensable as hours of work.
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(c) Leave with pay. An employee’s ab-
sence from duty on authorized leave
with pay under subchapter I of chapter
61 of title 5, United States Code, during
the time when he would otherwise have
been required to be on duty during a
basic workweek (including authorized
absence on a legal holiday, on a non-
workday established by Executive or
administrative order, and on compen-
satory time off as provided in § 550.114)
is deemed employment and does not re-
duce the amount of overtime pay to
which the employee is entitled during
an administrative workweek. Leave of
absence with pay under subchapter I of
chapter 61 of title 5, United States
Code, is charged only for an absence
that occurs during a basic workweek.

(d) Leave without pay. (1) For a period
of leave without pay in an employee’s
basic workweek, an equal period of
service performed outside the basic
workweek, but in the same administra-
tive workweek, shall be substituted
and paid for at the rate applicable to
his basic workweek before any remain-
ing period of service may be paid for at
the overtime rate on the basis of ex-
ceeding 40 hours in a workweek.

(2) For a period of leave without pay
in an employee’s daily tour of duty, an
equal period of service performed out-
side the daily tour, but in the same
workday, shall be substituted and paid
for at the rate applicable to his daily
tour of duty before any remaining pe-
riod of service may be paid for at the
overtime rate on the basis of exceeding
8 hours in a workday.

(e) Absence during overtime periods.
Except as provided by paragraph (a) of
this section, as expressly authorized by
statute, or to the extent authorized
while the employee is in a travel sta-
tus, a period is counted as overtime
work only when the employee actually
performs work during the period or is
taking compensatory time off as pro-
vided in § 550.114.

(f) Night, Sunday, or holiday work.
Hours of night, Sunday, or holiday
work are included in determining for
overtime pay purposes the total num-
ber of hours of work in an administra-
tive workweek.

(g) Time in travel status. Time in trav-
el status away from the official duty-

station of an employee is deemed em-
ployment only when:

(1) It is within his regularly sched-
uled administrative workweek, includ-
ing regular overtime work; or

(2) The travel—
(i) Involves the performance of actual

work while traveling;
(ii) Is incident to travel that involves

the performance of work while travel-
ing;

(iii) Is carried out under such ardu-
ous and unusual conditions that the
travel is inseparable from work; or

(iv) Results from an event which
could not be scheduled or controlled
administratively, including travel by
an employee to such an event and the
return of the employee to his or her of-
ficial-duty station.

(h) Call-back overtime work. Irregular
or occasional overtime work performed
by an employee on a day when work
was not scheduled for him, or for which
he is required to return to his place of
employment, is deemed at least 2 hours
in duration for the purpose of premium
pay, either in money or compensatory
time off.

(i) Periods of duty that are com-
pensated by annual premium pay under
5 U.S.C. 5545(c) (1) or (2) shall not be
credited for the purpose of determining
hours of work in excess of 8 hours in a
day.

(j) Official duty station. An agency
may prescribe a mileage radius of not
greater than 50 miles to determine
whether an employee’s travel is within
or outside the limits of the employee’s
official duty station for determining
entitlement to overtime pay for travel
under paragraph (g) of this section ex-
cept that—

(1) An agency’s definition of an em-
ployee’s official duty station for deter-
mining overtime pay for travel may
not be smaller than the definition of
‘‘official station and post of duty’’
under the Federal Travel Regulation
issued by the General Services Admin-
istration (41 CFR 301–1.3(c)(4)); and

(2) Travel from home to work and
vice versa is not hours of work. When
an employee travels directly from
home to a temporary duty location
outside the limits of his or her official
duty station, the time the employee
would have spent in normal home to
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work travel shall be deducted from
hours of work.

[33 FR 12458, Sept. 4, 1968, as amended at 33
FR 18669, Dec. 18, 1968; 48 FR 3934, Jan. 28,
1983; 48 FR 36805, Aug. 15, 1983; 56 FR 20342,
May 3, 1991; 57 FR 59279, Dec. 15, 1992; 59 FR
66332, Dec. 28, 1994]

§ 550.113 Computation of overtime
pay.

(a) For each employee whose rate of
basic pay does not exceed the minimum
rate for GS–10 (including any applica-
ble special rate of pay for law enforce-
ment officers or special pay adjust-
ment for law enforcement officers
under section 403 or 404 of the Federal
Employees Pay Comparability Act of
1990 (Pub. L. 101–509), respectively; a lo-
cality-based comparability payment
under 5 U.S.C. 5304; and any applicable
special rate of pay under 5 U.S.C. 5305
or similar provision of law), the over-
time hourly rate is 11⁄2 times his or her
hourly rate of basic pay.

(b) For each employee whose rate of
basic pay exceeds the minimum rate
for GS–10 (as determined under para-
graph (a) of this section), the overtime
hourly rate is 11⁄2 times the hourly rate
of basic pay at the minimum rate for
GS–10 (as determined under paragraph
(a) of this section), except as provided
in 5 U.S.C. 5542(a) (3) and (4).

(c) An employee is paid for overtime
work performed on a Sunday or a holi-
day at the same rate as for overtime
work performed on another day.

(d) An employee whose rate of basic
pay is fixed on an annual or monthly
basis and adjusted from time to time in
accordance with prevailing rates by a
wage board or similar administrative
authority serving the same purpose is
entitled to overtime pay in accordance
with the provisions of section 5544 of
title 5, United States Code. The rate of
pay for each hour of overtime work of
such an employee is computed as fol-
lows:

(1) If the rate of basic pay of the em-
ployee is fixed on an annual basis, di-
vide the rate of basic pay by 2,087 and
multiply the quotient by one and one-
half; and

(2) If the rate of basic pay of the em-
ployee is fixed on a monthly basis,
multiply the rate of basic pay by 12 to
derive an annual rate of basic pay, di-

vide the annual rate of basic pay by
2,087, and multiply the quotient by one
and one-half.

Rates are computed in full cents,
counting a fraction of a cent as the
next higher cent.

[33 FR 12458, Sept. 4, 1968, as amended at 56
FR 20342, May 3, 1991; 57 FR 2434, Jan. 22,
1992; 59 FR 11701, Mar. 14, 1994; 61 FR 3542,
Feb. 1, 1996]

§ 550.114 Compensatory time off.

(a) At the request of an employee,
the head of an agency (or designee)
may grant compensatory time off from
an employee’s tour of duty instead of
payment under § 550.113 for an equal
amount of irregular or occasional over-
time work.

(b) At the request of an employee, as
defined in 5 U.S.C. 2105, the head of an
agency (or designee) may grant com-
pensatory time off from an employee’s
basic work requirement under a flexi-
ble work schedule under 5 U.S.C. 6122
instead of payment under § 550.113 for
an equal amount of overtime work,
whether or not irregular or occasional
in nature.

(c) The head of an agency may pro-
vide that an employee whose rate of
basic pay exceeds the maximum rate
for GS–10 (including any applicable
special rate of pay for law enforcement
officers or special pay adjustment for
law enforcement officers under section
403 or 404 of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101–
509), respectively; a locality-based com-
parability payment under 5 U.S.C. 5304;
and any applicable special rate of pay
under 5 U.S.C. 5305 or similar provision
of law) shall be compensated for irregu-
lar or occasional overtime work with
an equivalent amount of compensatory
time off from the employee’s tour of
duty instead of payment under § 550.113
of this part.

(d) The head of a department may fix
a time limit for an employee to request
or take compensatory time off and may
provide that an employee who fails to
take compensatory time off to which
he is entitled under paragraph (a) or (b)
of this section before the time limit
fixed, shall lose his right both to com-
pensatory time off and to overtime pay
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unless his failure is due to an exigency
of the service beyond his control.

[33 FR 12458, Sept. 4, 1968, as amended at 56
FR 20342, May 3, 1991; 57 FR 2434, Jan. 22,
1992; 61 FR 3542, Feb. 1, 1996; 62 FR 28307, May
23, 1997]

NIGHT PAY

§ 550.121 Authorization of night pay
differential.

(a) Except as provided by paragraph
(b) of this section, nightwork is regu-
larly scheduled work performed by an
employee between the hours of 6 p.m.
and 6 a.m. Subject to § 550.122, and ex-
cept as otherwise provided in this sub-
part, an employee who performs night-
work is entitled to pay for that work at
his or her rate of basic pay plus a night
pay differential amounting to 10 per-
cent of his or her rate of basic pay.

(b) The head of a department may
designate a time after 6 p.m. and a
time before 6 a.m. as the beginning and
end, respectively, of nightwork for the
purpose of paragraph (a) of this sec-
tion, at a post outside the United
States where the customary hours of
business extend into the hours of
nightwork provided by paragraph (a) of
this section. Times so designated as
the beginning or end of nightwork shall
correspond reasonably with the end or
beginning, respectively, of the cus-
tomary hours of business in the local-
ity.

[33 FR 12458, Sept. 4, 1968, as amended at 48
FR 3934, Jan. 28, 1983]

§ 550.122 Computation of night pay dif-
ferential.

(a) Absence on holidays or in travel sta-
tus. An employee is entitled to a night
pay differential for a period when he is
excused from nightwork on a holiday
or other nonworkday and for night
hours of his tour of duty while he is in
an official travel status, whether per-
forming actual duty or not.

(b) Absence on leave. An employee is
entitled to a night pay differential for
a period of paid leave only when the
total amount of that leave in a pay pe-
riod, including both night and day
hours, is less than 8 hours.

(c) Relation to overtime, Sunday, and
holiday pay. Night pay differential is in
addition to overtime, Sunday, or holi-

day pay payable under this subpart and
it is not included in the rate of basic
pay used to compute the overtime,
Sunday, or holiday pay.

(d) Temporary assignment to a different
daily tour of duty. An employee is enti-
tled to a night pay differential when he
or she is temporarily assigned during
the administrative workweek to a
daily tour of duty that includes night-
work. This temporary change in a daily
tour of duty within the employee’s reg-
ularly scheduled administrative work-
week is distinguished from a period of
irregular or occasional overtime work
in addition to the employee’s regularly
scheduled administrative workweek.

[33 FR 12458, Sept. 4, 1968, as amended at 48
FR 3934, Jan. 28, 1983]

PAY FOR HOLIDAY WORK

§ 550.131 Authorization of pay for holi-
day work.

(a) Except as otherwise provided in
this subpart, an employee who per-
forms holiday work is entitled to pay
at his or her rate of basic pay plus pre-
mium pay at a rate equal to his or her
rate of basic pay for that holiday work
that is not in excess of 8 hours.

(b) An employee is entitled to pay for
overtime work on a holiday at the
same rate as for overtime work on
other days.

(c) An employee who is assigned to
duty on a holiday is entitled to pay for
at least 2 hours of holiday work.

[33 FR 12458, Sept. 4, 1968, as amended at 48
FR 3934, Jan. 28, 1983]

§ 550.132 Relation to overtime, night,
and Sunday pay.

(a) Premium pay for holiday work is
in addition to overtime pay or night
pay differential, or premium pay for
Sunday work payable under this sub-
part and is not included in the rate of
basic pay used to compute the over-
time pay or night pay differential or
premium pay for Sunday work.

(b) Notwithstanding premium pay for
holiday work, the number of hours of
holiday work are included in determin-
ing for overtime pay purposes the total
number of hours of work performed in
the administrative workweek in which
the holiday occurs.
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(c) The number of regularly sched-
uled hours of duty on a holiday that
fall within an employee’s basic work-
week on which the employee is excused
from duty are part of the basic work-
week for overtime pay computation
purposes.

REGULARLY SCHEDULED STANDBY DUTY

PAY

§ 550.141 Authorization of premium
pay on an annual basis.

An agency may pay premium pay on
an annual basis, instead of the pre-
mium pay prescribed in this subpart
for regularly scheduled overtime,
night, holiday, and Sunday work, to an
employee in a position requiring him
or her regularly to remain at, or within
the confines of, his or her station dur-
ing longer than ordinary periods of
duty, a substantial part of which con-
sists of remaining in a standby status
rather than performing work. Premium
pay under this section is determined as
an appropriate percentage, not in ex-
cess of 25 percent, of that part of the
employee’s rate of basic pay which does
not exceed the minimum rate of basic
pay for GS–10 (including any applicable
locality-based comparability payment
under 5 U.S.C. 5304 or special rate of
pay under 5 U.S.C. 5305 or similar pro-
vision of law).

[56 FR 20342, May 3, 1991, as amended at 61
FR 3542, Feb. 1, 1996]

§ 550.142 General restrictions.

An agency may pay premium pay
under § 550.141 only if that premium
pay, over a period appropriate to re-
flect the full cycle of the employee’s
duties and the full range of conditions
in his position, would be:

(a) More than the premium pay
which would otherwise be payable
under this subpart for the hours of ac-
tual work customarily required in his
position, excluding standby time dur-
ing which he performs no work; and

(b) Less than the premium pay which
would otherwise be payable under this
subpart for the hours of duty required
in his position, including standby time
during which he performs no work.

§ 550.143 Bases for determining posi-
tions for which premium pay under
§ 550.141 is authorized.

(a) The requirement for the type of
position referred to in § 550.141 that an
employee regularly remain at, or with-
in the confines of, his station must
meet all the following conditions:

(1) The requirement must be definite
and the employee must be officially or-
dered to remain at his station. The em-
ployee’s remaining at his station must
not be merely voluntary, desirable, or
a result of geographic isolation, or
solely because the employee lives on
the grounds.

(2) The hours during which the re-
quirement is operative must be in-
cluded in the employee’s tour of duty.
This tour of duty must be established
on a regularly recurring basis over a
substantial period of time, generally at
least a few months. The requirement
must not be occasional, irregular, or
for a brief period.

(3) The requirement must be associ-
ated with the regularly assigned duties
of the employee’s job, either as a con-
tinuation of his regular work which in-
cludes standby time, or as a require-
ment to stand by at his post to perform
his regularly assigned duties if the ne-
cessity arises.

(b) The words ‘‘at, or within the con-
fines, of his station’’, in § 550.141 mean
one of the following:

(1) At an employee’s regular duty
station.

(2) In quarters provided by an agency,
which are not the employee’s ordinary
living quarters, and which are specifi-
cally provided for use of personnel re-
quired to stand by in readiness to per-
form actual work when the need arises
or when called.

(3) In an employee’s living quarters,
when designated by the agency as his
duty station and when his whereabouts
is narrowly limited and his activities
are substantially restricted. This con-
dition exists only during periods when
an employee is required to remain at
his quarters and is required to hold
himself in a state of readiness to an-
swer calls for his services. This limita-
tion on an employee’s whereabouts and
activities is distinguished from the
limitation placed on an employee who
is subject to call outside his tour of
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duty but may leave his quarters pro-
vided he arranges for someone else to
respond to calls or leaves a telephone
number by which he can be reached
should his services be required.

(c) The words ‘‘longer than ordinary
periods of duty’’ in § 550.141 mean more
than 40 hours a week.

(d) The words ‘‘a substantial part of
which consists of remaining in a stand-
by status rather than performing
work’’ in § 550.141 refer to the entire
tour of duty. This requirement is met:

(1) When a substantial part of the en-
tire tour of duty, at least 25 percent, is
spent in a standby status which occurs
throughout the entire tour;

(2) If certain hours of the tour of duty
are regularly devoted to actual work
and others are spent in a standby sta-
tus, that part of the tour of duty de-
voted to standing by is at least 25 per-
cent of the entire tour of duty; or

(3) When an employee has a basic
workweek requiring full-time perform-
ance of actual work and is required, in
addition, to perform standby duty on
certain nights, or to perform standby
duty on certain days not included in
his basic workweek.

(e) An employee is in a standby sta-
tus, as referred to in § 550.141, only at
times when he is not required to per-
form actual work and is free to eat,
sleep, read, listen to the radio, or en-
gage in other similar pursuits. An em-
ployee is performing actual work, rath-
er than being in a standby status, when
his full attention is devoted to his
work, even though the nature of his
work does not require constant activ-
ity (for example, a guard on duty at his
post and a technician continuously ob-
serving instruments are engaged in the
actual work of their positions). Actual
work includes both work performed
during regular work periods and work
performed when called out during peri-
ods ordinarily spent in a standby sta-
tus.

§ 550.144 Rates of premium pay pay-
able under § 550.141.

(a) An agency may pay the premium
pay on an annual basis referred to in
§ 550.141 to an employee who meets the
requirements of that section, at one of
the following percentages of that part
of the employee’s rate of basic pay

which does not exceed the minimum
rate of basic pay for GS–10 (including
any applicable locality-based com-
parability payment under 5 U.S.C. 5304
or special rate of pay under 5 U.S.C.
5305 or similar provision of law):

(1) A position with a tour of duty of
the 24 hours on duty, 24 hours off duty
type and with a schedule of: 60 hours a
week—5 percent, unless 25 or more
hours of actual work is customarily re-
quired, in which event—10 percent; 72
hours a week—15 percent, unless 24 or
more hours of actual work is customar-
ily required, in which event—20 per-
cent; 84 hours or more a week—25 per-
cent.

(2) A position with a tour of duty re-
quiring the employee to remain on
duty during all daylight hours each
day, or for 12 hours each day, or for 24
hours each day, with the employee liv-
ing at his station during the period of
his assignment to his tour, and with a
schedule of: 5 days a week—5 percent,
unless 25 or more hours of actual work
is customarily required, in which
event—10 percent; 6 days a week—15
percent, unless 30 or more hours of ac-
tual work is customarily required, in
which event 20 percent; 7 days a week—
25 percent.

(3) A position in which the employee
has a basic workweek requiring
fulltime performance of actual work,
and is required, in addition, to remain
on standby duty: 14 to 18 hours a week
on regular workdays, or extending into
a nonworkday in continuation of a pe-
riod of duty within the basic work-
week—15 percent; 19 to 27 hours a week
on regular workdays, or extending into
a nonworkday in continuation of a pe-
riod of duty within the basic work-
week—20 percent; 28 or more hours a
week on regular workdays, or extend-
ing into a nonworkday in continuation
of a period of duty within the basic
workweek—25 percent; 7 to 9 hours on
one or more of his regular weekly non-
workdays—15 percent; 10 to 13 hours on
one or more of his regular weekly non-
workdays—20 percent; 14 or more hours
on one or more of his regular weekly
nonworkdays—25 percent.

(4) When an agency pays an employee
one of the rates authorized by para-
graph (a)(1), (2), or (3) of this section,
the agency shall increase this rate by
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adding (i) 21⁄2 percent to the rate when
the employee is required to perform
Sunday work on an average of 20 to 40
Sundays over a year’s period or (ii) 5
percent to the rate when the employee
is required to perform Sunday work on
an average of 41 or more Sundays over
a year’s period but the rate thus in-
creased may not exceed 25 percent.

(b) If an employee is eligible for pre-
mium pay on an annual basis under
§ 550.141, but none of the percentages in
paragraph (a) of this section is applica-
ble, or unusual conditions are present
which seem to make the applicable
rate unsuitable, the agency may pro-
pose a rate of premium pay on an an-
nual basis for OPM approval. The pro-
posal shall include full information
bearing on the employee’s tour of duty;
the number of hours of actual work re-
quired; and how it is distributed over
the tour of duty; the number of hours
in a standby status required and the
extent to which the employee’s where-
abouts and activities are restricted
during standby periods; the extent to
which the assignment is made more on-
erous by night, holiday, or Sunday
duty or by hours of duty beyond 8 in a
day or 40 in a week; and any other per-
tinent conditions.

[33 FR 12458, Sept. 4, 1968, as amended at 56
FR 20342, May 3, 1991; 61 FR 3543, Feb. 1, 1996]

ADMINISTRATIVELY UNCONTROLLABLE
WORK

§ 550.151 Authorization of premium
pay on an annual basis.

An agency may pay premium pay on
an annual basis, instead of other pre-
mium pay prescribed in this subpart
(except premium pay for regular over-
time work, and work at night, on Sun-
days, and on holidays), to an employee
in a position in which the hours of duty
cannot be controlled administratively
and which requires substantial
amounts of irregular or occasional
overtime work, with the employee gen-
erally being responsible for recogniz-
ing, without supervision, cir-
cumstances which require the em-
ployee to remain on duty. Premium
pay under this section is determined as
an appropriate percentage, not less
than 10 percent nor more than 25 per-

cent, of the employee’s rate of basic
pay (as defined in § 550.103).

[57 FR 2435, Jan. 22, 1992, as amended at 61
FR 3543, Feb. 1, 1996]

§ 550.152 [Reserved]

§ 550.153 Bases for determining posi-
tions for which premium pay under
§ 550.151 is authorized.

(a) The requirement in § 550.151 that a
position be one in which the hours of
duty cannot be controlled administra-
tively is inherent in the nature of such
a position. A typical example of a posi-
tion which meets this requirement is
that of an investigator of criminal ac-
tivities whose hours of duty are gov-
erned by what criminals do and when
they do it. He is often required to per-
form such duties as shadowing sus-
pects, working incognito among those
under suspicion, searching for evi-
dence, meeting informers, making ar-
rests, and interviewing persons having
knowledge of criminal or alleged crimi-
nal activities. His hours on duty and
place of work depend on the behavior of
the criminals or suspected criminals
and cannot be controlled administra-
tively. In such a situation, the hours of
duty cannot be controlled by such ad-
ministrative devices as hiring addi-
tional personnel; rescheduling the
hours of duty (which can be done when,
for example, a type of work occurs pri-
marily at certain times of the day); or
granting compensatory time off duty
to offset overtime hours required.

(b) In order to satisfactorily dis-
charge the duties of a position referred
to in § 550.151, an employee is required
to perform substantial amounts of ir-
regular or occasional overtime work.
In regard to this requirement:

(1) A substantial amount of irregular
or occasional overtime work means an
average of at least 3 hours a week of
that overtime work.

(2) The irregular or occasional over-
time work is a continual requirement,
generally averaging more than once a
week.

(3) There must be a definite basis for
anticipating that the irregular or occa-
sional overtime work will continue
over an appropriate period with a dura-
tion and frequency sufficient to meet
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the minimum requirements under para-
graphs (b)(1) and (2) of this section.

(c) The words in § 550.151 that an em-
ployee is generally ‘‘responsible for
recognizing, without supervision, cir-
cumstances which require him to re-
main on duty’’ mean that:

(1) The responsibility for an em-
ployee remaining on duty when re-
quired by circumstances must be a
definite, official, and special require-
ment of his position.

(2) The employee must remain on
duty not merely because it is desirable,
but because of compelling reasons in-
herently related to continuance of his
duties, and of such a nature that fail-
ure to carry on would constitute neg-
ligence.

(3) The requirement that the em-
ployee is responsible for recognizing
circumstances does not include such
clear-cut instances as, for example,
when an employee must continue
working because a relief fails to report
as scheduled.

(d) The words ‘‘circumstances which
require him to remain on duty’’ as used
in § 550.151 mean that:

(1) The employee is required to con-
tinue on duty in continuation of a full
daily tour of duty or that after the end
of his regular workday, the employee
resumes duty in accordance with a pre-
arranged plan or an awaited event. Per-
formance of only call-back overtime
work referred to in § 550.112(f) does not
meet this requirement.

(2) The employee has no choice as to
when or where he may perform the
work when he remains on duty in con-
tinuation of a full daily tour of duty.
This differs from a situation in which
an employee has the option of taking
work home or doing it at the office; or
doing it in continuation of his regular
hours of duty or later in the evening. It
also differs from a situation in which
an employee has such latitude in his
working hours, as when in a travel sta-
tus, that he may decide to begin work
later in the morning and continue
working later at night to better accom-
plish a given objective.

[33 FR 12458, Sept. 4, 1968, as amended at 35
FR 6311, Apr. 18, 1970]

§ 550.154 Rates of premium pay pay-
able under § 550.151.

(a) An agency may pay the premium
pay on an annual basis referred to in
§ 550.151 to an employee who meets the
requirements of that section, at one of
the following percentages of the em-
ployee’s rate of basic pay (as defined in
§ 550.103):

(1) A position which requires an aver-
age of at least 3 but not more than 5
hours a week of irregular or occasional
overtime work—10 percent;

(2) A position which requires an aver-
age of over five but not more than 7
hours a week of irregular or occasional
overtime work—15 percent;

(3) A position which requires an aver-
age of over seven but not more than 9
hours a week or irregular or occasional
overtime work—20 percent;

(4) A position which requires an aver-
age of over 9 hours a week of irregular
or occasional overtime work—25 per-
cent.

(b) If an agency proposes to pay an
employee premium pay on an annual
basis under § 550.151 but unusual condi-
tions seem to make the applicable rate
in paragraph (a) of this section unsuit-
able, the agency may propose a rate of
premium pay on an annual basis for
OPM approval. The proposal shall in-
clude full information bearing on the
frequency and duration of the irregular
or occasional overtime work required;
the nature of the work which prevents
hours of duty from being controlled ad-
ministratively; the necessity for the
employee being generally responsible
for recognizing, without supervision,
circumstances which require him to re-
main on duty; and any other pertinent
conditions.

[33 FR 12458, Sept. 4, 1968, as amended at 35
FR 6311, Apr. 18, 1970; 55 FR 41178, Oct. 10,
1990; 57 FR 2435, Jan. 22, 1992; 61 FR 3543, Feb.
1, 1996]

GENERAL RULES GOVERNING PAYMENTS
OF PREMIUM PAY ON AN ANNUAL BASIS

§ 550.161 Responsibilities of the agen-
cies.

The head of each agency, or an offi-
cial who has been delegated authority
to act for the head of an agency in the
matter concerned, is responsible for:
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(a) Fixing tours of duty; ordering em-
ployees to remain at their stations in a
standby status; and placing respon-
sibility on employees for remaining on
duty when required by circumstances.

(b) Determining, in accordance with
section 5545(c) of title 5, United States
Code, and this subpart, which employ-
ees shall receive premium pay on an
annual basis under § 550.141 or § 550.151.
These determinations may not be ret-
roactive.

(c) Determining the number of hours
of actual work to be customarily re-
quired in positions involving longer
than ordinary periods of duty, a sub-
stantial part of which consists of
standby duty. This determination shall
be based on consideration of the time
required by regular, repetitive oper-
ations, available records of the time re-
quired in the past by other activities,
and any other information bearing on
the number of hours of actual work
which may reasonably be expected to
be required in the future.

(d) Determining the number of hours
of irregular or occasional overtime
work to be customarily required in po-
sitions which require substantial
amounts of irregular or occasional
overtime work with the employee gen-
erally being responsible for recogniz-
ing, without supervision, cir-
cumstances which require him to re-
main on duty. This determination shall
be based on consideration of available
records of the hours of irregular or oc-
casional overtime work required in the
past, and any other information bear-
ing on the number of hours of duty
which may reasonably be expected to
be required in the future.

(e) Determining the rate of premium
pay fixed by OPM under § 550.144 or
§ 550.154 which is applicable to each em-
ployee paid under § 550.141 or § 550.151;
or, if no rate fixed under § 550.144 or
§ 550.154 is considered applicable, pro-
posing a rate of premium pay on an an-
nual basis to OPM.

(f) Reviewing determinations under
paragraphs (b), (c), (d) and (e) of this
section at appropriate intervals, and
discontinuing payments or revising
rates of premium pay on an annual
basis in each instance when that action
is necessary to meet the requirements

of section 5545(c) of title 5, United
States Code, and this subpart.

[33 FR 12458, Sept. 4, 1968, as amended at 35
FR 6311, Apr. 18, 1970]

§ 550.162 Payment provisions.

(a) Except as otherwise provided in
this section, an employee’s premium
pay on an annual basis under § 550.141
or § 550.151 begins on the date that he
enters on duty in the position con-
cerned for purposes of basic pay, and
ceases on the date that he ceases to be
paid basic pay in the position.

(b) When an employee is in a position
in which conditions warranting pre-
mium pay on an annual basis under
§ 550.141 or § 550.151 exist only during a
certain period of the year, such as dur-
ing a given season, an agency may pay
the employee premium pay on an an-
nual basis only during the period he is
subject to these conditions.

(c) An agency may continue to pay
an employee premium pay on an an-
nual basis under § 550.141 or § 550.151:

(1) For a period of not more than 10
consecutive prescribed workdays on
temporary assignment to other duties
in which conditions do not warrant
payment of premium pay on an annual
basis, and for a total of not more than
30 workdays in a calendar year while
on such a temporary assignment.

(2) For an aggregate period of not
more than 60 prescribed workdays on
temporary assignment to a formally
approved program for advanced train-
ing duty directly related to duties for
which premium pay on an annual basis
is payable.

An agency may not continue to pay an
employee premium pay on an annual
basis under this paragraph for more
than 60 workdays in a calendar year.

(d) When an employee is not entitled
to premium pay on an annual basis
under § 550.141, he is entitled to be paid
for overtime, night, holiday, and Sun-
day work in accordance with other sec-
tions of this subpart.

(e) An agency shall continue to pay
an employee premium pay on an an-
nual basis under § 550.141 or § 550.151
while he is on leave with pay during a
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period in which premium pay on an an-
nual basis is payable under paragraphs
(a), (b), and (c) of this section.

[33 FR 12458, Sept. 4, 1968, as amended at 35
FR 6312, Apr. 18, 1970]

§ 550.163 Relationship to other pay-
ments.

(a) An employee receiving premium
pay on an annual basis under § 550.141
may not receive premium pay for regu-
lar overtime work or work at night or
on a holiday or on Sunday under any
other section of this subpart. An agen-
cy shall pay the employee in accord-
ance with §§ 550.113 and 550.114 for irreg-
ular or occasional overtime work.

(b) An employee receiving premium
pay on an annual basis under § 550.151
may not receive premium pay for irreg-
ular or occasional overtime work under
any other section of this subpart. An
agency shall pay the employee in ac-
cordance with other sections of this
subpart for regular overtime work, and
work at night, on Sundays, and on holi-
days.

(c) Overtime, night, holiday, or Sun-
day work paid under any statute other
than subchapter V of chapter 55 of title
5, United States Code, is not a basis for
payment of premium pay on an annual
basis under § 550.141 or § 550.151.

(d) (1) Except as provided in para-
graph (d)(2) of this section, premium
pay on an annual basis under § 550.141
or § 550.151 is not base pay and is not in-
cluded in the base used in computing
foreign and nonforeign allowances and
differentials, or any other benefits or
deductions that are computed on base
pay alone.

(2) Premium pay on an annual basis
under § 550.141 is base pay for the pur-
pose of section 5595(c), section 8114(e),
section 8331(3), and section 8704(c) of
title 5, United States Code.

(e) Premium pay on an annual basis
under § 550.141 or § 550.151 may not be
paid to a criminal investigator receiv-
ing availability pay under § 550.181.

[33 FR 12458, Sept. 4, 1968, as amended at 33
FR 19897, Dec. 28, 1968; 35 FR 6312, Apr. 18,
1970; 59 FR 66151, Dec. 23, 1994]

§ 550.164 Construction and computa-
tion of existing aggregate rates.

(a) Pursuant to section 208(b) of the
act of September 1, 1954 (68 Stat. 1111),

nothing in this subpart relating to the
payment of premium pay on an annual
basis may be construed to decrease the
existing aggregate rate of pay of an
employee on the rolls of an agency im-
mediately before the date section
5545(c) of title 5, United States Code, is
made applicable to him by administra-
tive action.

(b) When it is necessary to determine
an employee’s existing aggregate rate
of pay (referred to in this section as ex-
isting aggregate rate), an agency shall
determine it on the basis of the earn-
ings the employee would have received
over an appropriate period (generally 1
year) if his tour of duty immediately
before the date section 5545(c) of title 5,
United States Code, is made applicable
to him had remained the same. In mak-
ing this determination, basic pay and
premium pay for overtime, night, holi-
day, and Sunday work are included in
the earnings the employee would have
received. Premium pay for irregular or
occasional overtime work may be in-
cluded only if it was of a significant
amount in the past and the conditions
which required it are expected to con-
tinue.

(c) An agency shall recompute an em-
ployee’s rate of pay based on premium
pay on an annual basis when he re-
ceived subsequent increases in his rate
of basic pay in order to determine
whether or not the employee should
continue to receive an existing aggre-
gate rate or be paid premium pay on an
annual basis.

(d) Except as otherwise provided by
statute, an agency may not use subse-
quent increases in an employee’s rate
of basic pay to redetermine or increase
the employee’s existing aggregate rate.
However, these increases shall be used
for other pay purposes, such as the
computation of retirement deductions
and annuities, payment of overseas al-
lowances and post differentials, and de-
termination of the highest previous
rate under part 531 of this chapter.

(e) When an agency elects to pay an
employee premium pay on an annual
basis, he is entitled to continue to re-
ceive hourly premium pay properly
payable under sections 5542, 5543, 5545
(a) and (b), and 5546 of title 5, United
States Code, until his base pay plus
premium pay on an annual basis equals
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or exceeds his existing aggregate rate.
When this occurs, the agency shall pay
the employee his base pay plus pre-
mium pay on an annual basis.

(f) Except when terminated under
paragraph (e) of this section, an agency
shall continue to pay an employee an
existing aggregate rate so long as:

(1) He remains in a position to which
§ 550.141, § 550.151, or § 550.162(c) is appli-
cable;

(2) His tour of duty does not decrease
in length; and

(3) He continues to perform equiva-
lent night, holiday, and irregular or oc-
casional overtime work.

(g) If an employee who is entitled to
an existing aggregate rate moves from
one position to another in the same
agency, both of which are within the
scope of section 5545(c) of title 5,
United States Code, he is entitled to be
paid an existing aggregate rate in the
new position such as he would have re-
ceived had he occupied that position
when the agency elected to make sec-
tion 5545(c) applicable to it.

PAY FOR SUNDAY WORK

§ 550.171 Authorization of pay for Sun-
day work.

A full-time employee is entitled to
pay at his or her rate of basic pay plus
premium pay at a rate equal to 25 per-
cent of his or her rate of basic pay for
each hour of Sunday work (as defined
in § 550.103) and each hour that would
be Sunday work but for the placement
of the employee in paid leave or ex-
cused absence status.

[60 FR 33098, June 27, 1995, as amended at 60
FR 67287, Dec. 29, 1995]

§ 550.172 Relation to overtime, night,
and holiday pay.

Premium pay for Sunday work is in
addition to premium pay for holiday
work, overtime pay, or night pay dif-
ferential payable under this subpart
and is not included in the rate of basic
pay used to compute the pay for holi-
day work, overtime pay, or night pay
differential.

LAW ENFORCEMENT AVAILABILITY PAY

§ 550.181 Coverage.
Each criminal investigator meeting

the definition in § 550.103, and the con-
ditions and requirements of 5 U.S.C.
5545a and the regulations in §§ 550.181
through 550.187, shall receive availabil-
ity pay to ensure the availability of
criminal investigators for unscheduled
duty in excess of the 40-hour workweek
based on the needs of the employing
agency.

[59 FR 66151, Dec. 23, 1994, as amended at 60
FR 67287, Dec. 29, 1995]

§ 550.182 Unscheduled duty.
(a) Unscheduled duty hours. For the

purpose of availability pay, unsched-
uled duty hours are those hours during
which a criminal investigator performs
work, or is determined by the employ-
ing agency to be available for work,
that are not—

(1) Part of the 40-hour basic work-
week of the investigator; or

(2) Overtime hours compensated
under 5 U.S.C. 5542 and § 550.111 (which
are those overtime hours scheduled in
advance of the investigator’s adminis-
trative workweek, excluding any such
hours that are the first 2 hours of over-
time work on any day containing a
part of the investigator’s basic 40-hour
workweek, as required by § 550.111(f)).

(b) Actual work hours. To be consid-
ered to be performing work under para-
graph (a) of this section, a criminal in-
vestigator must be performing work as
officially ordered or approved, includ-
ing work performed without specific
supervisory preapproval, if cir-
cumstances require the criminal inves-
tigator to perform the duty to meet
the needs of the employing agency,
subject to agency policies and proce-
dures (including any requirements for
after-the-fact validation or approval).

(c) Availability hours. To be consid-
ered available for work under para-
graph (a) of this section, a criminal in-
vestigator must be determined by the
employing agency to be generally and
reasonably accessible to perform un-
scheduled duty based on the needs of
the agency. Generally, the agency will
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place the investigator in availability
status by directing the investigator to
be available during designated periods
to meet agency needs, as provided by
agency policies and procedures. Plac-
ing the investigator in availability sta-
tus shall not be considered scheduling
the investigator for overtime hours
compensated under 5 U.S.C. 5542 and 5
CFR 550.111. Availability hours may in-
clude hours during which an investiga-
tor places himself or herself in avail-
ability status to meet the needs of the
agency, subject to agency policies and
procedures (including any require-
ments for after-the-fact validation or
approval).

(d) Ensuring availability. Except as
provided in paragraphs (e) and (f) of
this section, an employing agency shall
ensure that each criminal investiga-
tor’s hours of unscheduled duty are suf-
ficient to enable the investigator to
meet the substantial hours require-
ment in § 550.183 and make the certifi-
cation required under § 550.184.

(e) Voluntary opt-out. Notwithstand-
ing paragraph (d) of this section, an
employing agency may, at its discre-
tion, approve a criminal investigator’s
voluntary request that the investigator
generally be assigned no overtime work
(including unscheduled duty) for a des-
ignated period of time because of a per-
sonal or family hardship situation. The
investigator must sign a written state-
ment documenting this request and his
or her understanding that availability
pay will not be payable during the des-
ignated period.

(f) When availability pay is suspended.
The employing agency is not subject to
the requirement of paragraph (d) of
this section in the case of a criminal
investigator for whom availability pay
is suspended in accordance with
§ 550.184(d) due to denial or cancellation
of the required certification based on—

(1) Failure to perform unscheduled
duty as assigned or reported; or

(2) Inability to perform unscheduled
duty for an extended period because of
a physical or health condition.

[59 FR 66151, Dec. 23, 1994]

§ 550.183 Substantial hours require-
ment.

(a) A criminal investigator shall be
eligible for availability pay only if the

annual average number of hours of un-
scheduled duty per regular workday is
2 hours or more, as certified in accord-
ance with § 550.184. This average is com-
puted by dividing the total unsched-
uled duty hours for the annual period
(numerator) by the number of regular
workdays (denominator).

(b) For the purpose of this section,
regular workday means each day in the
criminal investigator’s basic workweek
during which the investigator works at
least 4 hours, excluding—

(1) Overtime hours compensated
under 5 U.S.C. 5542 and § 550.111;

(2) Unscheduled duty hours com-
pensated by availability pay under 5
U.S.C. 5545a and this subpart; and

(3) Hours during which an investiga-
tor is engaged in agency-approved
training, is traveling under official
travel orders, is on approved leave, or
is on excused absence with pay (includ-
ing paid holidays).

(c) In computing average hours under
paragraph (a) of this section, the total
unscheduled duty hours in the numera-
tor shall include—

(1) Any unscheduled duty hours on a
regular workday; and

(2) Any unscheduled duty hours actu-
ally worked by an investigator on days
that are not regular workdays.

[59 FR 66151, Dec. 23, 1994]

§ 550.184 Annual certification.
(a) Each newly hired criminal inves-

tigator who will receive availability
pay and the appropriate supervisory of-
ficer (as designated by the head of the
agency or authorized designee) shall
make an initial certification to the
head of the agency attesting that the
investigator is expected to meet the
substantial hours requirement in
§ 550.183 during the upcoming 1-year pe-
riod. A similar certification shall be
made for a criminal investigator who
will begin receiving availability pay
after a period of nonreceipt (e.g., a des-
ignated voluntary opt-out period under
§ 550.182(e)).

(b) Each criminal investigator who is
receiving availability pay and the ap-
propriate supervisory officer (as des-
ignated by the head of the agency or
authorized designee) shall make an an-
nual certification to the head of the
agency attesting that the investigator
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currently meets, and is expected to
continue to meet during the upcoming
1-year period, the substantial hours re-
quirement in § 550.183.

(c) A certification shall no longer
apply when the employee separates
from Federal service, is employed by
another agency, moves to a position
that does not qualify as a criminal in-
vestigator position, or begins a vol-
untary opt-out period under § 550.182(e).

(d) The employing agency shall en-
sure that criminal investigators receiv-
ing availability pay comply with the
substantial hours requirement in
§ 550.183, as certified in accordance with
this section. The employing agency
may deny or cancel a certification
based on a finding that an investigator
has failed to perform unscheduled duty
(availability or work) as assigned or re-
ported, or is unable to perform un-
scheduled duty for an extended period
due to physical or health reasons. If a
certification is denied or canceled, the
investigator’s entitlement to availabil-
ity pay shall be suspended for an appro-
priate period, consistent with agency
policies. If the investigator’s certifi-
cation was valid when made, the sus-
pension of availability pay shall be ef-
fected prospectively.

(e) An involuntary suspension of
availability pay resulting from a denial
or cancellation of certification under
paragraph (d) of this section shall be a
reduction in pay for the purpose of ap-
plying the adverse action provisions of
5 U.S.C. 7512 and 5 CFR part 752.

(f) The head of an agency (or author-
ized designee) may prescribe any addi-
tional regulations necessary to admin-
ister the certification requirement, in-
cluding procedures for retroactive cor-
rection in cases in which a certifi-
cation is issued belatedly or lapses due
to administrative error.

[59 FR 66151, Dec. 23, 1994]

§ 550.185 Payment of availability pay.
(a) Availability pay shall be an

amount equal to 25 percent of the
criminal investigator’s rate of basic
pay (as defined in § 550.103). However,
availability pay shall be paid only for
periods of time during which the inves-
tigator receives basic pay.

(b) Except as provided in paragraph
(c) of this section, a criminal investiga-

tor who is eligible for availability pay
shall continue to receive such pay dur-
ing any period such investigator is at-
tending agency-sanctioned training, on
agency-ordered travel status, on agen-
cy-approved leave with pay, or on ex-
cused absence with pay for relocation
purposes.

(c) Agencies may, at their discretion,
provide availability pay to criminal in-
vestigators during training that is con-
sidered initial, basic training usually
provided in the first year of service.

(d) Agencies may, at their discretion,
provide for the continuation of avail-
ability pay when a criminal investiga-
tor is on excused absence with pay, ex-
cept where payment is mandatory
under paragraph (b) of this section.

(e) The amount of availability pay
payable to a criminal investigator for a
pay period is not affected by the occur-
rence of a paid holiday during that pe-
riod.

[59 FR 66151, Dec. 23, 1994, as amended at 60
FR 67287, Dec. 29, 1995]

§ 550.186 Relationship to other pay-
ments.

(a) Standby duty pay under § 550.141
and administratively uncontrollable
overtime pay under § 550.151 may not be
paid to a criminal investigator receiv-
ing availability pay. Receipt of avail-
ability pay does not affect an inves-
tigator’s entitlement to other types of
premium pay (including overtime pay
under § 550.111) based on hours other
than unscheduled duty hours. However,
a criminal investigator receiving avail-
ability pay may not be paid any other
premium pay based on unscheduled
duty hours.

(b) Availability pay shall be treated
as part of basic pay only for the follow-
ing purposes:

(1) 5 U.S.C. 5524a, pertaining to ad-
vances in pay;

(2) 5 U.S.C. 5595(c), pertaining to sev-
erance pay;

(3) 5 U.S.C. 8114(e), pertaining to
workers’ compensation;

(4) 5 U.S.C. 8331(3) and 5 U.S.C. 8401(4),
pertaining to retirement benefits;

(5) 5 U.S.C. 8431, pertaining to the
Thrift Savings Plan; and

(6) 5 U.S.C. 8704(c), pertaining to life
insurance.
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(c) Availability pay shall be used in
computing a lump-sum payment for ac-
cumulated annual leave under 5 U.S.C.
5551 and 5552.

(d) The minimum wage and the hours
of work and overtime pay provisions of
the Fair Labor Standards Act do not
apply to criminal investigators receiv-
ing availability pay.

[59 FR 66151, Dec. 23, 1994]

§ 550.187 Transitional provisions.
(a) Except as provided in paragraph

(b) of this section, not later than the
first day of the first pay period begin-
ning on or after October 30, 1994, each
criminal investigator qualified to re-
ceive availability pay and the appro-
priate supervisory officer (as des-
ignated by the agency head or author-
ized designee) shall make an initial
certification to the head of the agency
that the investigator is expected to
meet the substantial hours require-
ment in § 550.183. The head of an agency
may prescribe procedures necessary to
administer this paragraph.

(b)(1) In the case of criminal inves-
tigators who are employed in offices of
Inspectors General and who, imme-
diately prior to September 30, 1994,
were not receiving administratively
uncontrollable overtime pay, or were
receiving such pay at a rate of less
than 25 percent, the employing office
may delay implementation of avail-
ability pay; however, availability pay
shall be implemented (in accordance
with §§ 550.181 through 550.186) no later
than—

(i) September 30, 1995, for investiga-
tors who are not receiving administra-
tively uncontrollable overtime pay; or

(ii) The first day of the last pay pe-
riod ending on or before September 30,
1995, for investigators who were receiv-
ing administratively uncontrollable
overtime pay at a rate of less than 25
percent immediately prior to Septem-
ber 30, 1994.

(2) A criminal investigator who is
employed in an Inspector General of-
fice and was receiving administratively
uncontrollable overtime pay at a rate
of less than 25 percent immediately
prior to September 30, 1994, shall con-
tinue to receive at least that rate or a
higher rate, if increased by the employ-
ing agency, until the availability pay

provision is implemented for the posi-
tion (no later than as provided in para-
graph (b)(1)(ii) of this section).

(3) Implementation of availability
pay for criminal investigators under
paragraph (b)(1) of this section shall be
in accordance with the requirements
and conditions set forth in §§ 550.181
through 550.186. For qualified inves-
tigators, an initial certification shall
be made, consistent with paragraph (a)
of this section.

[59 FR 66151, Dec. 23, 1994]

Subpart B—Advances in Pay

AUTHORITY: 5 U.S.C. 5524a, 5545a(h)(2)(B);
sections 302 and 404 of the Federal Employees
Pay Comparability Act of 1990 (Public Law
101–509), 104 Stat. 1462 and 1466, respectively;
E.O. 12748, 3 CFR, 1992 Comp., p. 316.

SOURCE: 56 FR 12837, Mar. 28, 1991, unless
otherwise noted.

§ 550.201 Purpose.

This subpart provides regulations to
implement 5 U.S.C. 5524a which pro-
vides that the head of each agency may
make advance payments of basic pay,
covering not more than 2 pay periods,
to any individual who is newly ap-
pointed to a position in the agency.

§ 550.202 Definitions.

In this subpart: Agency means an Ex-
ecutive agency, as defined in 5 U.S.C.
105.

Employee means an individual em-
ployed in or under an agency who is ap-
pointed to a position with a scheduled
tour of duty.

Head of agency means the head of an
agency or an official who has been del-
egated the authority to act for the
head of the agency in the matter con-
cerned.

Newly appointed means—
(a) The first appointment, regardless

of tenure, as an employee of the Fed-
eral Government;

(b) A new appointment following a
break in service of at least 90 days; or

(c) A permanent appointment in the
competitive service following a period
of leave without pay for at least 90
days received after termination of em-
ployment in a cooperative work-study
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