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§ 561.55 With recourse.
(a) The term with recourse means, in

connection with the sale of a loan or a
participation interest in a loan, an
agreement or arrangement under which
the purchaser is to be entitled to re-
ceive from the seller a sum of money or
thing of value, whether tangible or in-
tangible (including any substitution),
upon default in payment of any loan
involved or any part thereof or to with-
hold or to have withheld from the sell-
er a sum of money or anything of value
by way of security against default. The
recourse liability resulting from a sale
with recourse shall be the total book
value of any loan sold with recourse
less:

(1) The amount of any insurance or
guarantee against loss in the event of
default provided by a third party,

(2) The amount of any loss to be
borne by the purchaser in the event of
default, and

(3) The amount of any loss resulting
from a recourse obligation entered on
the books and records of the savings
association.

(b) The term with recourse does not
include loans or interests therein
where the agreement of sale provides
for the savings association directly or
indirectly

(1) To hold or retain a subordinate in-
terest in a specified percentage of the
loans or interests; or

(2) To guarantee against loss up to a
specified percentage of the loans or in-
terests, which specified percentage
shall not exceed ten percent of the out-
standing balance of the loans or inter-
ests at the time of sale: Provided, That
the savings association designates ade-
quate reserves for the subordinate in-
terest or guarantee.

(c) This definition does not apply for
purposes of determining the capital
adequacy requirements under part 567
of this chapter.

[54 FR 49545, Nov. 30, 1989, as amended at 57
FR 33437, July 29, 1992]
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otherwise noted.

§ 562.1 Regulatory reporting require-
ments.

(a) Authority and scope. This part is
issued by the Office of Thrift Super-
vision (OTS) pursuant to section 4(b)
and 4(c) of the Home Owners’ Loan Act
(HOLA). It applies to all savings asso-
ciations regulated by the OTS.

(b) Records and reports—general—(1)
Records. Each savings association and
its affiliates shall maintain accurate
and complete records of all business
transactions. Such records shall sup-
port and be readily reconcilable to any
regulatory reports submitted to the
OTS and financial reports prepared in
accordance with GAAP. The records
shall be maintained in the United
States and be readily accessible for ex-
amination and other supervisory pur-
poses within 5 business days upon re-
quest by the OTS, at a location accept-
able to the OTS.

(2) Reports. For purposes of examina-
tion by and regulatory reports to the
OTS and compliance with this chapter,
all savings associations shall use such
forms and follow such regulatory re-
porting requirements as the OTS may
require by regulation or otherwise.

§ 562.2 Regulatory reports.

(a) Definition and scope. This section
applies to all regulatory reports, as de-
fined herein. A regulatory report is any
report that the OTS prepares, or is sub-
mitted to, or is used by the OTS, to de-
termine compliance with its rules and
regulations, and to evaluate the safe
and sound condition and operation of
savings associations. The Report of Ex-
amination and the Thrift Financial Re-
port (TFR) are examples of regulatory
reports. Regulatory reports are regu-
latory documents, not accounting doc-
uments.

(b) Regulatory reporting requirements—
(1) General. The instructions to regu-
latory reports are referred to as ‘‘regu-
latory reporting requirements.’’ Regu-
latory reporting requirements include,
but are not limited to, the accounting
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instructions provided in the TFR, guid-
ance contained in OTS regulations,
bulletins, and examination handbooks,
and safe and sound practices. Regu-
latory reporting requirements are not
limited to the minimum requirements
under generally accepted accounting
principles (GAAP) because of the spe-
cial supervisory, regulatory, and eco-
nomic policy needs served by such re-
ports. Regulatory reporting by savings
associations that purports to comply
with GAAP shall incorporate the
GAAP that best reflects the underlying
economic substance of the transaction
at issue. Regulatory reporting require-
ments shall, at a minimum:

(i) Incorporate GAAP whenever
GAAP is the referenced accounting in-
struction for regulatory reports to the
Federal banking agencies;

(ii) Incorporate safe and sound prac-
tices contained in OTS regulations,
bulletins, examination handbooks and
instructions to regulatory reports.
Such safety and soundness require-
ments shall be no less stringent than
those applied by the Comptroller of the
Currency for national banks; and

(iii) Incorporate additional safety
and soundness requirements more
stringent than GAAP, as the Director
may prescribe.

(2) Exceptions. Regulatory reporting
requirements that are not consistent
with GAAP, if any, are not required to
be reflected in audited financial state-
ments, including financial statements
contained in securities filings submit-
ted to the OTS pursuant to the Securi-
ties and Exchange Act of 1934 or parts
563b, 563d, or 563g of this chapter.

(3) Compliance. When the OTS deter-
mines that a savings association’s reg-
ulatory reports did not conform to reg-
ulatory reporting requirements in pre-
vious reporting periods, the association
shall correct its regulatory reports in
accordance with the directions of the
OTS.

§ 562.4 Audit of savings associations
and savings association holding
companies.

(a) General. The OTS may require, at
any time, an independent audit of the
financial statements of, or the applica-
tion of procedures agreed upon by the
OTS to a savings association, savings

and loan holding company, or affiliate
(as defined by 12 CFR 563.41(b)(1)) by
qualified independent public account-
ants when needed for any safety and
soundness reason identified by the Di-
rector.

(b) Audits required for safety and
soundness purposes. The OTS requires
an independent audit for safety and
soundness purposes:

(1) If a savings association has re-
ceived a composite rating of 3, 4 or 5, as
defined at § 516.3(c) of this chapter; or

(2) If, as of the beginning of its fiscal
year, a savings and loan holding com-
pany controls savings association sub-
sidiary(ies) with aggregate consoli-
dated assets of $500 million or more.

(c) Procedures. (1) When the OTS re-
quires an independent audit because
such an audit is needed for safety and
soundness purposes, the Director shall
determine whether the audit was con-
ducted and filed in a manner satisfac-
tory to the OTS.

(2) The Director may waive the inde-
pendent audit requirement described at
paragraph (b)(1) of this section, if the
Director determines that an audit
would not provide further information
on safety and soundness issues relevant
to the examination rating.

(d) Qualifications for independent pub-
lic accountants. The audit shall be con-
ducted by an independent public ac-
countant who:

(1) Is registered or licensed to prac-
tice as a public accountant, and is in
good standing, under the laws of the
state or other political subdivision of
the United States in which the savings
association’s or holding company’s
principal office is located;

(2) Agrees in the engagement letter
to provide the OTS with access to and
copies of any work papers, policies, and
procedures relating to the services per-
formed;

(3) Is in compliance with the Amer-
ican Institute of Certified Public Ac-
countants’ (AICPA) Code of Profes-
sional Conduct and meets the inde-
pendence requirements and interpreta-
tions of the Securities and Exchange
Commission and its staff; and

(4) Has received, or is enrolled in, a
peer review program that meets guide-
lines acceptable to the OTS.
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(e) Voluntary audits. When a savings
association, savings and loan holding
company, or affiliate (as defined by 12
CFR 563.41(b)(1)) obtains an independ-
ent audit voluntarily, it shall be per-
formed only by an independent public
accountant who satisfies the require-
ments of paragraphs (d)(1), (d)(2), and
(d)(3) of this section.

[59 FR 60304, Nov. 23, 1994, as amended at 62
FR 3780, Jan. 27, 1997]

PART 563—OPERATIONS

Subpart A—Accounts

Sec.
563.1 Chartering documents.
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Subpart B—Operation and Structure

563.22 Merger, consolidation, purchase or
sale of assets, or assumption of liabil-
ities.

563.27 Advertising.
563.33 Directors, officers, and employees.
563.36 Tying restriction exception.
563.39 Employment contracts.
563.41 Loans and other transactions with af-

filiates and subsidiaries.
563.42 Additional standards applicable to

transactions with affiliates and subsidi-
aries.

563.43 Loans by savings associations to
their executive officers, directors and
principal shareholders.
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563.74 Mutual capital certificates.
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fice of a savings association.
563.80 Borrowing limitations.
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ties and mandatorily redeemable pre-
ferred stock.

563.84 Transfer and repurchase of govern-
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Subpart D [Reserved]
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563.133 [Reserved]
563.134 Capital distributions.

Subpart F—Financial Management Policies

563.161 Management and financial policies.
563.170 Examinations and audits; appraisals;
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records.

563.171 Frequency of examination.
563.172 Financial derivatives.
563.176 Interest-rate-risk-management pro-

cedures.
563.177 Procedures for monitoring Bank Se-

crecy Act compliance.

Subpart G—Reporting and Bonding

563.180 Suspicious Activity Reports and
other reports and statements.

563.181 Reports of change in control of mu-
tual savings associations.

563.183 Reports of change in chief executive
officer or director; other reports; form
and filing of such reports.

563.190 Bonds for directors, officers, employ-
ees, and agents; form of and amount of
bonds.

563.191 Bonds for agents.
563.200 Conflicts of interest.
563.201 Corporate opportunity.

Subpart H—Notice of Change of Director
or Senior Executive Officer

563.550 What does this subpart do?
563.555 What definitions apply to this sub-

part?
563.560 Who must give prior notice?
563.565 What procedures govern the filing of

my notice?
563.570 What information must I include in

my notice?
563.575 What procedures govern OTS review

of my notice for completeness?
563.580 What standards and procedures will

govern OTS review of the substance of
my notice?

563.585 When may a proposed director or
senior executive officer begin service?

563.590 When will the OTS waive the prior
notice requirement?

AUTHORITY: 12 U.S.C. 375b, 1462, 1462a, 1463,
1464, 1467a, 1468, 1817, 1820, 1828, 1831i, 3806; 42
U.S.C. 4106.

SOURCE: 54 FR 49552, Nov. 30, 1989, unless
otherwise noted.

Subpart A—Accounts
§ 563.1 Chartering documents.

(a) Submission for approval. Any de
novo savings association prior to com-
mencing operations shall file its char-
ter and bylaws with the OTS for ap-
proval, together with a certification
that such charter and bylaws are per-
missible under all applicable laws,
rules and regulations.

(b) Availability of chartering docu-
ments. Each savings association shall
cause a true copy of its charter and by-
laws and all amendments thereto to be
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