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SOURCE: Docket No. 1242, 27 FR 9586, Sept.
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EDITORIAL NOTE: Nomenclature changes to
part 11 appear at 61 FR 18052, April 24, 1996.

Subpart A—General

§ 11.1 Applicability.
This part applies to the issue, amend-

ment, and repeal of—
(a) Rules and orders for airspace as-

signment and use issued under section
307(a) of the Federal Aviation Act of
1958 (49 U.S.C. 1348(a)); and

(b) Other substantive rules, including
those applicable to a class of persons,
and those addressed to and served on
named persons whenever the Adminis-
trator decides to use public rulemaking
procedures in such a case.

§ 11.11 Docket.
Official FAA records relating to rule-

making actions, including: (a) Propos-
als, (b) notices of proposed rulemaking,
(c) written material received in re-
sponse to notices, (d) petitions for rule-
making and exemptions, (e) written
material received in response to sum-
maries of petitions for rulemaking and
exemptions, (f) petitions for rehearing
or reconsideration, (g) petitions for
modification or revocation, (h) notices
denying petitions for rulemaking, (i)
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notices granting or denying exemp-
tions, (j) summaries required to be pub-
lished under § 11.27, (k) special condi-
tions required, as prescribed under
§ 21.16 or § 21.101(b)(2), (l) written mate-
rial received in response to published
special conditions, (m) reports of pro-
ceedings conducted under § 11.47 (n) no-
tices denying proposals, and (o) final
rules or orders are maintained in cur-
rent docket form in the Office of the
Chief Counsel. A public docket relating
to rulemaking actions taken by each
Regional Administrator on petitions
for exemption filed under Part 139 of
this chapter is maintained in the Re-
gional Counsel’s Office for that region.
Unless a request for comment indicates
otherwise, a public docket relating to
rulemaking actions taken by Regional
Administrators under Subparts D and
E of this part is maintained in the Re-
gional Counsel’s Office. Any interested
person may examine any docketed ma-
terial at that office, at any time after
the docket is established, except mate-
rial that is ordered withheld from the
public under section 1104 of the Federal
Aviation Act of 1958 (49 U.S.C. 1504),
and may obtain a photostatic or dupli-
cate copy of it upon paying the cost of
the copy.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–4, 29 FR 15074, Nov. 7,
1964; Amdt. 11–6, 31 FR 13697, Oct. 25, 1966;
Amdt. 11–12, 37 FR 19354, Sept. 20, 1972; Amdt.
11–16, 44 FR 6900, Feb. 5, 1979; Amdt. 11–20, 45
FR 60170, Sept. 11, 1980; Amdt. 11–32, 54 FR
39289, Sept. 29, 1989; Amdt. 11–42, 62 FR 46865,
Sept. 4, 1997]

§ 11.13 Delegation of authority.
All agency officials, with regulatory

issuance authority, may exercise the
authority of the Administrator to
make certifications, findings and de-
terminations under the Regulatory
Flexibility Act (Pub. L. 96–354) with re-
gard to any rulemaking document for
which issuance authority is delegated
by other sections in this part.

[Doc. No. 22081, 46 FR 41488, Aug. 17, 1981]

§ 11.15 Emergency exemptions.
If, as a result of enemy attack on the

United States, communication with
Washington headquarters of FAA is or
may be disrupted or materially im-
paired, petitions for exemptions from

any rule issued under Titles III or VI of
the Federal Aviation Act of 1958 (air
safety rules and air traffic and airspace
rules) may also be filed at the nearest
FAA Regional Office, air traffic control
facility or office, Flight Standards Dis-
trict Office, Aircraft Certification Di-
rectorate, Aircraft Certification Office,
International Field Office or FAA Rep-
resentative in the Europe, Africa, and
Middle East Region, or in the Pacific
Region. The procedural requirements
of §§ 11.53, 11.71, and 11.91, and the publi-
cation and comment procedures of
§ 11.27 need not be followed. Under
these emergency conditions, the FAA
inspectors or officers in charge of these
offices may grant, in whole or in part
and subject to reasonable conditions or
limitations, such exemptions or may
deny petitions for such exemptions;
may issue such exemptions to named
persons or in blanket form on their
own initiative; and may limit or termi-
nate exemptions so issued by them or
by offices whose jurisdiction they may
have assumed. Exemptions issued
under these circumstances are at all
times subject to modification and ter-
mination by the Regional Adminis-
trator or Acting Regional Adminis-
trator or officer in charge of the Re-
gion concerned, subject to ultimate ac-
tion by the Director or Acting Director
of the Service concerned.

[Amdt. 11–2, 29 FR 7091, May 29, 1964, as
amended by Amdt. 11–5, 31 FR 11091, Aug. 20,
1966; Amdt. 11–10, 33 FR 17850, Nov. 30, 1968;
Amdt. 11–11, 36 FR 3463, Feb. 25, 1971; Amdt.
11–16, 44 FR 6901, Feb. 5, 1979; Amdt. 11–32, 54
FR 39289, Sept. 25, 1989]

§ 11.17 Direct final rule.
Whenever the FAA anticipates that a

proposed regulation is unlikely to re-
sult in adverse comment, it may
choose to issue a direct final rule. The
direct final rule will advise the public
that no adverse or negative comments
are anticipated, and that unless a writ-
ten adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is re-
ceived within the comment period, the
regulation will become effective on the
date specified in the direct final rule. If
no written adverse or negative com-
ment, or notice of intent to submit
such a comment is received within the
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comment period, the direct final rule
will become effective on the date indi-
cated in the direct final rule. The FAA
will publish a document in the FED-
ERAL REGISTER indicating that no ad-
verse or negative comments were re-
ceived and confirming the date on
which the final rule will become effec-
tive. If the FAA does receive, within
the comment period, an adverse or neg-
ative comment, or written notice of in-
tent to submit such a comment, a doc-
ument withdrawing the direct final
rule will be published in the FEDERAL
REGISTER, and a notice of proposed
rulemaking may be published with a
new comment period. Normal proce-
dures for the agency’s receipt and con-
sideration of comments will then
apply.

[Doc. No. 27925, 61 FR 11282, Mar. 19, 1996]

Subpart B—Rules Other Than
Airspace Assignment and Use

§ 11.21 Scope.
(a) This subpart applies to sub-

stantive rules, other than those relat-
ing to airspace assignment and use.

(b) Unless the Administrator, for
good cause, finds that notice is imprac-
ticable, unnecessary, or contrary to
the public interest, and incorporates
that finding and a brief statement of
the reasons for it in the rule, the FAA
issues notices of proposed rulemaking
and allows interested persons to par-
ticipate in rulemaking procedings in-
volving a substantive rule.

(c) Unless the Administrator deter-
mines that notice and rulemaking pro-
cedures are to be followed, interpretive
rules, general statements of policy, and
rules of FAA organization, procedure,
or practice are prescribed as final with-
out notice or rulemaking procedures.

(d) Whenever the Administrator so
determines, the procedures prescribed
in this subpart apply to exempting per-
sons and classes from the requirements
of a substantive rule.

§ 11.23 Initiating rulemaking proce-
dures.

The Administrator initiates rule-
making procedures upon his own mo-
tion. However, in doing so, he considers
the recommendations of other agencies

of the United States and the petitions
of other interested persons.

§ 11.25 Petitions for rulemaking or ex-
emptions.

(a) Any interested person may peti-
tion the Administrator to issue,
amend, or repeal a rule whether or not
it is a substantive rule within the
meaning of § 11.21, or for a temporary
or permanent exemption from any rule
issued by the Federal Aviation Admin-
istration under statutory authority.

(b) Each petition filed under this sec-
tion must—

(1) In the case of a petition for ex-
emption, unless good cause is shown in
that petition, be submitted at least 120
days before the proposed effective date
of the exemption;

(2) Be submitted in duplicate—
(i) To the appropriate FAA airport

field office in whose area the petitioner
proposes to establish or has established
its airport, in the case of any petition
for exemption filed under Part 139 of
this chapter;

(ii) To the Director having Air-
worthiness Directive responsibility for
the product involved in the case of pe-
titions filed in accordance with Sub-
part D of this part.

(iii) To the Federal Air Surgeon
(AAM–1), Federal Aviation Administra-
tion, 800 Independence Avenue, SW.,
Washington, D.C. 20591, in the case of a
petition for exemption filed under Part
67 of this chapter; and

(iv) To the Rules Docket (AGC–10),
Federal Aviation Administration, 800
Independence Avenue, Washington,
D.C. 20591, in all other cases.

(3) Set forth the text or substance of
the rule or amendment proposed, or of
the rule or statute from which the ex-
emption is sought, or specify the rule
that the petitioner seeks to have re-
pealed, as the case may be;

(4) Explain the interests of the peti-
tioner in the action requested includ-
ing, in the case of a petition for an ex-
emption, the nature and extent of the
relief sought and a description of each
aircraft or person to be covered by the
exemption;

(5) Contain any information, views,
or arguments available to the peti-
tioner to support the action sought,
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the reasons why the granting of the re-
quest would be in the public interest
and, if appropriate, in the case of an
exemption, the reason why the exemp-
tion would not adversely affect safety
or the action to be taken by the peti-
tioner to provide a level of safety equal
to that provided by the rule from
which the exemption is sought; and

(6)(i) In the case of a unit of Federal,
state, or local government that is ap-
plying for an exemption from any re-
quirement of part A of subtitle VII of
title 49, United States Code, that would
otherwise be applicable to current or
future aircraft of such unit of govern-
ment as a result of the statutory
change in the definition of public air-
craft made by the Independent Safety
Board Act Amendments of 1994, Public
Law 103–411, the petition for exemption
must contain any information, views,
analysis, or arguments available to the
petitioner to show that:

(A) The exemption is necessary to
prevent an undue economic burden on
the unit of government; and

(B) The aviation safety program of
the unit of government is effective and
appropriate to ensure safe operations
of the type of aircraft operated by the
unit of government.

(ii) The authority of the Adminis-
trator, under the Independent Safety
Board Amendments of 1994, Pub. L. 103–
411, to grant exemptions to units of
government is delegated to the Direc-
tor, Flight Standards Service, and the
Director, Aircraft Certification Serv-
ice.

(c) A petition for rulemaking filed
under this section must contain a sum-
mary, which may be published in the
FEDERAL REGISTER as provided in
§ 11.27(b), which includes—

(1) A brief description of the general
nature of the rule requested; and

(2) A brief description of the perti-
nent reasons presented in the petition
for instituting rulemaking procedures.

(d) A petition for exemption filed
under this section must contain a sum-
mary, which may be published in the
FEDERAL REGISTER as provided in
§ 11.27(c), which includes—

(1) A citation of each rule from which
relief is requested; and

(2) A brief description of the general
nature of the relief requested.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER
citations affecting § 11.25, see the List of CFR
Sections Affected appearing in the Finding
Aids section of this volume.

§ 11.27 Action on petitions for rule-
making or exemptions.

(a) General. Except for the publica-
tion and comment procedures provided
for in this section, no public hearing,
argument, or other formal proceeding
is held directly on a petition, filed
under § 11.25, before its disposition by
the FAA.

(b) Publication of summary of petition
for rulemaking. After receipt of a peti-
tion for rulemaking, except as other-
wise provided in paragraph (i) of this
section, the FAA publishes a summary
of the petition in the FEDERAL REG-
ISTER which includes—

(1) The docket number of the peti-
tion;

(2) The name of the petitioner;
(3) A brief description of the general

nature of the rule requested;
(4) A brief description of the perti-

nent reasons presented in the petition
for instituting rulemaking procedures;
and

(5) In appropriate situations, a list of
questions to assist the FAA in obtain-
ing comment on the petition.
Comments on the petition for rule-
making must be filed, in triplicate,
within 60 days after the summary is
published in the FEDERAL REGISTER un-
less the Administrator, for good cause,
finds a different time period appro-
priate. Timely comments received will
be considered by the Administrator be-
fore taking action on the petition.

(c) Publication of summary of petition
for exemption. After receipt of a peti-
tion for exemption, except as otherwise
provided in paragraphs (i) and (j) of
this section, the FAA publishes a sum-
mary of the petition in the FEDERAL
REGISTER which includes—

(1) The docket number of the peti-
tion;

(2) The name of the petitioner;
(3) A citation of each rule from which

relief is requested; and
(4) A brief description of the general

nature of the relief requested.
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Comments on the petition for exemp-
tion must be filed, in triplicate, within
20 days after the summary is published
in the FEDERAL REGISTER unless the
Administrator, for good cause, finds a
different time period appropriate.
Timely comments received will be con-
sidered by the Administrator before
taking action on the petition.

(d) Instituting rulemaking procedures
based on a petition. If the Administrator
determines, after consideration of any
comments received in response to a
summary of a petition for rulemaking,
that the petition discloses adequate
reasons, the FAA institutes rule-
making procedures.

(e) Grant of petition for exemption—
summary. If the Administrator deter-
mines, after consideration of any com-
ments received in response to a sum-
mary of a petition for exemption, that
the petition is in the public interest,
the Administrator grants the exemp-
tion and, except as otherwise provided
in paragraph (i) of this section, the
FAA publishes a summary of the grant
of the petition for exemption in the
FEDERAL REGISTER. A summary of a
grant of a petition for exemption in-
cludes—

(1) The docket number of the peti-
tion;

(2) The name of the petitioner;
(3) A citation of each rule from which

relief is requested;
(4) A brief description of the general

nature of the relief granted; and
(5) The disposition of the petition.
(f) Denial of petition for rulemaking. If

the Administrator determines, after
consideration of any comments re-
ceived in response to a summary of a
petition for rulemaking, that the peti-
tion does not justify instituting rule-
making procedures, the FAA notifies
the petitioner to that effect. Except as
otherwise provided in paragraph (i) of
this section, the FAA publishes a sum-
mary of the denial of the petition for
rulemaking in the FEDERAL REGISTER
in accordance with paragraph (h) of
this section.

(g) Denial of petition for exemption. If
the Administrator determines, after
consideration of any comments re-
ceived in response to a summary of a
petition for exemption, that the peti-
tion does not justify granting the re-

quested exemption, the FAA notifies
the petitioner to that effect. Except as
otherwise provided in paragraph (i) of
this section, the FAA publishes a sum-
mary of the denial of the petition for
exemption in the FEDERAL REGISTER in
accordance with paragraph (h) of this
section.

(h) Summary of denial of petition for
rulemaking or exemption. A summary of
a denial of a petition for rulemaking or
exemption includes—

(1) The docket number of the peti-
tion;

(2) The name of the petitioner;
(3) In the case of a denial of a peti-

tion for exemption, a citation of each
rule from which relief is requested;

(4) A brief description of the general
nature of the rule or relief requested;
and

(5) The disposition of the petition.
(i) General exceptions. The publication

and comment procedures of paragraphs
(b) through (h) of this section do not
apply to the following:

(1) To petitions for rulemakings or
exemptions processed under § 11.83.

(2) To petitions for exemptions from
the requirements of Part 67 of this
chapter.

(j) Exceptions to publication of sum-
mary of petition for exemption. The pub-
lication and comment procedures of
paragraph (c) of this section do not
apply to the following:

(1) To petitions for emergency ex-
emptions processed under § 11.15.

(2) To petitions for exemptions proc-
essed under Part 139 of this chapter.

(3) Whenever the head of the Office or
Service concerned, subject to the ap-
proval of the Chief Counsel with re-
spect to form and legality, finds for
good cause shown in a petition for ex-
emption that action on the petition
should not be delayed by the publica-
tion and comment procedures. Factors
that may be considered in determining
whether good cause exists, include—

(i) Whether a grant of exemption
would set a precedent or whether the
petition for exemption and the reasons
presented in it are identical to exemp-
tions previously granted;

(ii) Whether the delay in acting on
the petition for exemption that would
result from publication would be det-
rimental to the petitioner; and
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(iii) Whether petitioner acted in a
timely manner in filing the petition for
exemption.

(k) Status of petition for rulemaking.
Within 120 days after publication in the
FEDERAL REGISTER of a summary of pe-
tition for rulemaking and every 120
days thereafter, unless sooner denied
under § 11.51 or issued as a notice of
proposed rulemaking under § 11.65, the
Office or Service concerned shall advise
petitioner in writing of the status of
the petition.

(l) Additional specific provisions. Spe-
cific provisions covering actions on pe-
titions are set forth in Subpart C of
this part.

[Amdt. 11–20, 44 FR 6901, Feb. 5, 1979]

§ 11.28 Action on special conditions.

(a) General. Except for the publica-
tion and comment procedures provided
for in this section, no public hearing,
argument, or other formal proceeding
is held directly on a special condition
established by the Administrator.

(b) Procedures. This subpart and Sub-
part C apply to the issue, amendment,
and repeal of special conditions under
Part 21. In addition to the information
required by § 11.29(b), each notice will
include—

(1) The name and address of the ap-
plicant;

(2) The model designation and a sum-
mary description of the affected prod-
uct;

(3) The applicable type design ap-
proval regulations designated in ac-
cordance with § 21.17 or § 21.101 of Part
21; and

(4) A summary description of the
novel or unusual design features that
make the issue or amendment of spe-
cial conditions necessary.

[Amdt. 11–17, 45 FR 60170, Sept. 11, 1980]

§ 11.29 Notice of proposed rulemaking.

(a) Each general notice of proposed
rulemaking is published in the FED-
ERAL REGISTER, unless all persons sub-
ject to it are named and are personally
served with a copy of it.

(b) Each notice, whether published in
the FEDERAL REGISTER or personally
served, includes—

(1) A statement of the time, place,
and nature of the proposed rulemaking
proceeding;

(2) A reference to the authority under
which it is issued;

(3) A description of the subjects and
issues involved or the substance and
terms of the proposed rule;

(4) A statement of the time within
which written comments must be sub-
mitted and the required number of cop-
ies; and

(5) A statement of how and to what
extent interested persons may partici-
pate in the proceedings, as prescribed
by §§ 11.31 and 11.33.

(c) A petition for extension of the
time for comments must be submitted
in duplicate not later than two days
before expiration of the time stated in
the notice. The filing of the petition
does not automatically extend the time
for petitioner’s comments. Such a peti-
tion is granted only if the petitioner
shows a substantive interest in the pro-
posed rule and good cause for the ex-
tension, and if the extension is consist-
ent with the public interest. If an ex-
tension is granted it is published in the
FEDERAL REGISTER.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–1, 28 FR 2897, Mar. 23,
1963]

§ 11.31 Participation of interested per-
sons in rulemaking procedures.

(a) Each interested person is entitled
to participate in rulemaking proceed-
ings by submitting written informa-
tion, views, or arguments. In addition,
he may comment on the original infor-
mation, views, and arguments submit-
ted by other persons, if, after receiving
them, the Administrator considers it
desirable.

(b) In any appropriate case, the Ad-
ministrator also allows interested per-
sons to participate in the rulemaking
procedures described in § 11.33.

§ 11.33 Additional rulemaking proceed-
ings.

(a) The rulemaking procedure also
includes any further procedural steps
that best serve the purposes of a par-
ticular proceeding. For example, inter-
ested persons may be allowed to make
oral arguments, participate in con-
ferences between the Administrator or
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his representative and interested per-
sons and organizations, appear at infor-
mal hearings presided over by a des-
ignated FAA official at which a steno-
graphic transcript is made, or partici-
pate in any other procedure whenever
it is desirable and appropriate to as-
sure informed administrative action
and adequate protection of private in-
terests.

(b) Any appropriate combination of
the procedures described in paragraph
(a) of this section may be used in addi-
tion to the basic procedure of allowing
interested persons to participate in
rulemaking proceedings by submitting
written information, views, or argu-
ments.

§ 11.35 Participation by Civil Aero-
nautics Board in rulemaking pro-
ceedings.

(a) Under section 1001 of the Federal
Aviation Act of 1958 (49 U.S.C. 1481), the
Civil Aeronautics Board may appear
and participate as an interested party
in any proceeding conducted by the Ad-
ministrator under Title III of that Act,
and in any proceeding under Title VI of
that Act that cannot be appealed to
the National Transportation Safety
Board.

(b) To indicate its intention to par-
ticipate in any proceeding described in
paragraph (a) of this section, the Civil
Aeronautics Board may file written in-
formation, views, or arguments in re-
sponse to a notice of proposed rule-
making issued by the Administrator.
The Civil Aeronautics Board is entitled
to the procedural privileges accorded
other parties and is equally free to par-
ticipate.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Doc. No. 8084, 32 FR 5769, Apr. 11,
1967]

§ 11.37 Requests for informal appear-
ances.

(a) Upon his request, any interested
person may appear informally before
an appropriate official of the FAA to
present, adjust, or determine a ques-
tion or controversy relating to a rule-
making function of the FAA.

(b) A request for an appearance under
this section must be sent in writing to
the Federal Aviation Administration,
Washington, D.C. 20590, or to the Re-

gional or District Office nearest to the
person making the request.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Doc. No. 8084, 32 FR 5769, Apr. 11,
1967; Amdt. 11–8, 32 FR 6390, Apr. 25, 1967]

Subpart C—Processing of Rules
Other Than Airworthiness Di-
rectives and Airspace Assign-
ment and Use

§ 11.41 Scope.

(a) This subpart prescribes the sup-
plemental procedures to be followed by
the Offices and Services of the FAA in
rulemaking proceedings and in grant-
ing or denying exemptions from rules.
It also designates the Office or Service
that is authorized to act for the Ad-
ministrator in connection with those
proceedings and exemptions. Any au-
thority conferred by this subpart on
the head of any Office or Service is also
conferred on the Associate Adminis-
trator (if any) who exercises executive
direction over that official.

(b) This subpart applies to rule-
making procedures other than for Air-
worthiness Directives and rules relat-
ing to Airspace Assignment and Use.

(c) For the purposes of this subpart—
(1) The words ‘‘Office or Service’’ in-

clude the Technical Center, and in-
clude Regional Administrators with re-
spect to petitions for exemptions from
the requirements of Part 139 of this
chapter; and

(2) ‘‘Chief Counsel’’ means—
(i) The Chief Counsel;
(ii) A Regional Counsel or the Assist-

ant Chief Counsel, Europe, Africa, and
Middle East Area Office with respect to
petitions for exemptions from the re-
quirements of Part 139 of this chapter;

(iii) The Assistant Chief Counsel for
Regulations for all other exemptions
processed under this subpart; or

(iv) Any person to whom the Chief
Counsel has delegated authority in the
matter concerned.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–5, 31 FR 11091, Aug. 20,
1966; Amdt. 11–16, 31 FR 13697, Oct. 25, 1966;
Amdt. 11–12, 37 FR 19354, Sept. 20, 1972; Amdt.
11–15, 43 FR 52205, Nov. 9, 1978; Amdt. 11–32, 54
FR 39290, Sept. 25, 1989; Amdt. 11–42, 62 FR
46865, Sept. 4, 1997]
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§ 11.43 Processing of petitions for rule-
making or exemption from parts of
this chapter.

Whenever the FAA receives a peti-
tion for rulemaking or for an exemp-
tion, a copy of the petition is referred
for action, as provided in § 11.27, to the
Office or Service having substantive re-
sponsibility for the subject involved.

[Doc. No. 15457, 41 FR 11271, Mar. 18, 1976]

§ 11.45 Issue of notice of proposed
rulemaking.

Whenever he determines that a no-
tice of proposed rulemaking is nec-
essary or desirable, the head of the Of-
fice or Service concerned may, subject
to the approval of the Chief Counsel
with respect to form and legality, issue
the notice provided for in § 11.29. In ad-
dition, he may grant or deny petitions
for extension of the time for comments
on the notice, filed under § 11.29(c).

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–1, 28 FR 2897, Mar. 23,
1963]

§ 11.47 Proceedings after notice of pro-
posed rulemaking.

(a) Each person who submits written
information, views, or arguments in re-
sponse to a notice of proposed rule-
making, or during additional rule-
making proceedings in connection with
such a notice, must file the number of
copies specified in the notice. All time-
ly comments are considered before
final action on the rulemaking pro-
posal is taken. Late filed comments are
considered so far as possible without
incurring expense or delay.

(b) Whenever the head of the Office
or Service concerned determines that
additional rulemaking proceedings of
the kind described in § 11.33 are nec-
essary or desirable, he may designate
representatives to conduct those pro-
ceedings.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–5, 31 FR 11091, Aug. 20,
1966]

§ 11.49 Adoption of final rules.
(a) After the Office or Service con-

cerned has completed its analysis and
evaluation of the information, views,
and arguments submitted with respect
to a proposed rule, representatives of

that Office or Service and the Office of
the Chief Counsel prepare an appro-
priate rule, subject to the approval of
the Chief Counsel as to form and legal-
ity. Except as provided in paragraph (b)
of this section, the rule is then submit-
ted, with the recommendations of the
head of the Office or Service concerned
and the Chief Counsel, to the Adminis-
trator for consideration. If a rule is
adopted, it is published in the FEDERAL
REGISTER.

(b) Final authority to issue, amend,
and repeal—

(1) An appendix to a part is delegated
to the head of the Office or Service
concerned;

(2) Minimum en route IFR altitudes
and associated flight data under Part
95 of this chapter, and standard instru-
ment approach procedures under Part
97 of this chapter is delegated to the
Manager, Technical Programs Divi-
sion, Flight Standards Service; and

(3) Special conditions under Part 21
of this chapter is delegated to the Di-
rector, Aircraft Certification Service.

[Amdt. 11–15, 43 FR 52205, Nov. 9, 1978 as
amended by Amdt. 11–19, 45 FR 47838, July 17,
1980; Amdt. 11–18, 45 FR 38346, June 9, 1980;
Amdt. 11–20, 45 FR 60170, Sept. 11, 1980; Amdt.
11–20A, 45 FR 85597, Dec. 29, 1980; Amdt. 11–32,
54 FR 39290, Sept. 25, 1989]

§ 11.51 Denial of petition for rule-
making.

Whenever it is determined that a pe-
tition for rulemaking filed under § 11.25
should be denied, the Office or Service
concerned prepares, subject to the ap-
proval of the Chief Counsel with re-
spect to form and legality, a notice of
denial for the Administrator’s signa-
ture.

§ 11.53 Grant or denial of exemption.
(a) The head of the Office or Service

concerned may, subject to the approval
of the Chief Counsel with respect to
form and legality, grant or deny any
petition for an exemption. However, if
the head of the Office or Service con-
cerned finds that the grant or denial
involves a technical or policy deter-
mination that should be made by the
Administrator, he refers the petition
and his recommendations and those of
the Chief Counsel to the Administrator
for final action.
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(b) Whenever a petition is granted or
denied under this section, the Office or
Service concerned prepares, subject to
the approval of the Chief Counsel with
respect to form and legality, a notice
to the petitioner informing him of the
action taken.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–11, 36 FR 3463, Feb. 25,
1971; Amdt. 11–15, 43 FR 52205, Nov. 9, 1978]

§ 11.55 Reconsideration of a denial or
grant of exemption.

(a) Except as provided in paragraph
(c) of this section, if a petition for ex-
emption is denied, the petitioner may
file a petition for reconsideration with
the Administrator. The petition must
be filed, in duplicate, within 30 days
after the petitioner is notified of the
denial of the exemption.

(b) If a petition for exemption is
granted, a person other than the initial
petitioner may file a petition for re-
consideration with the Administrator.
The petition must be filed, in dupli-
cate, within 45 days after the grant of
exemption is issued.

(c) If a petition for exemption from
the requirements of Part 67 of this
chapter is denied, the petitioner may
file a petition for reconsideration with
the Federal Air Surgeon. The petition
must be filed in duplicate, within 30
days after the petitioner is notified of
the denial of the exemption. However,
if the final action on the initial peti-
tion was by the Administrator in ac-
cordance with the second sentence of
§ 11.53(a), the Federal Air Surgeon re-
fers the petition for reconsideration
and recommendations and those of the
Chief Counsel to the Administrator for
final action.

(d) A petition for reconsideration
under this section must be based on the
existence of one or more of the follow-
ing:

(1) A finding of a material fact that is
erroneous.

(2) A necessary legal conclusion that
is without governing precedent or is a
departure from or contrary to law,
FAA rules, or precedent.

(3) An additional fact relevant to the
decision that was not presented in the
initial petition for exemption. In order
for a petition under paragraph (a) or (c)
of this section to be based on this

ground, the petition for reconsider-
ation must state the reason the addi-
tional fact was not presented in the
initial petition.

[Amdt. 11–15, 43 FR 52205, Nov. 9, 1978]

Subpart D—Rules and Procedures
for Airspace Assignment and Use

§ 11.61 Scope.
(a) This subpart establishes proce-

dures for initiating, processing,
issuing, and publishing rules and orders
issued under section 307(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C.
1348(a)), including—

(1) Designations of controlled air-
space under part 71 of this chapter;

(2) Assignments of segments or parts
of the navigable airspace for special
use purposes, such as restricted areas,
military climb corridors, and experi-
mental flight test areas; and

(3) Special rules or orders relating to
the assignment or use of navigable air-
space.

(b) This subpart does not apply to
emergency cases and cases in which the
procedures described in paragraph (a)
of this section are found to be imprac-
tical, unnecessary, or contrary to the
public interest.

(c) For the purposes of this subpart,
‘‘Director’’ means the Executive Direc-
tor of System Operations, the Associ-
ate Administrator for Air Traffic or
the Director, Air Traffic Rules and
Procedures Service, or any person to
whom the Director has delegated au-
thority in the matter concerned.

(d) For the purposes of this subpart,
‘‘Chief Counsel’’ means the Chief Coun-
sel, or a Regional Counsel, the Assist-
ant Chief Counsel, Europe, Africa, and
Middle East Area Office or the Assist-
ant Chief Counsel for Regulations or
any person to whom the Chief Counsel,
Assistant Chief Counsel, or Regional
Counsel has delegated authority in the
matter concerned.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–3, 29 FR 9662, July 17,
1964; Amdt. 11–4, 29 FR 15074, Nov. 7, 1964;
Amdt. 11–5; 31 FR 11091, Aug. 20, 1966; Amdt.
11–15, 43 FR 52205, Nov. 9, 1978; Amdt. 11–30, 51
FR 2348, Jan. 16, 1986; Amdt. 11–32, 54 FR
39290, Sept. 25, 1989; Amdt. 11–35, 56 FR 65638,
65653, Dec. 17, 1991; Amdt. 11–42, 62 FR 46865,
Sept. 4, 1997]
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§ 11.63 Filing of proposals.
(a) Each proposal, except one arising

in the FAA, for the designation of Fed-
eral airways or other areas for normal
air traffic use, the assignment of navi-
gable airspace for special use purposes,
or the issue of a special rule or order
relating to the use of navigable air-
space, must be filed in writing, in trip-
licate, with the Director.

(b) The director may, on his own mo-
tion, initiate the procedures prescribed
in this subpart for proposals arising
within the FAA.

(c) A proposal requesting the assign-
ment of navigable airspace for special
use purposes, or for the designation of
an area for air traffic purposes, must
include at least the following:

(1) The location and a description of
the airspace desired for assignment or
designation.

(2) A complete description of the ac-
tivity or use to be made of that air-
space, including a detailed description
of the type, volume, duration, time,
and place of the operations to be con-
ducted in the assigned or designated
area.

(3) A description of the air naviga-
tion, air traffic control, surveillance,
and communication facilities available
and to be provided if the assignment or
designation is made.

(4) The name and location of the
agency, office, facility, or person to
whom authority would be delegated to
permit the use of the airspace during
those times it would not be used for
the purpose to which it would be as-
signed.

(d) Subject to the approval of the
Chief Counsel with respect to form and
legality, the Director issues a notice of
any rejected proposal.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–3, 29 FR 9662, July 17,
1964]

§ 11.65 Issue of notice of proposed
rulemaking.

(a) If it is determined that the sub-
ject matter of a proposal should be sub-
mitted to the rulemaking process, or if
rulemaking action is to be taken on his
own motion, the Director, subject to
the approval of the Chief Counsel with
respect to form and legality, issues a
notice of proposed rulemaking.

(b) Normally, a notice of proposed
rulemaking is issued within approxi-
mately 30 days after receipt of a pro-
posal with respect to which it has been
determined that action might be
taken.

(c) Each notice of proposed rule-
making is published in the FEDERAL

REGISTER and includes at least the fol-
lowing:

(1) A statement of the time, place,
and nature of the public rulemaking
proceedings.

(2) A reference to the authority under
which it is proposed.

(3) Either the terms or substance of
the proposed action or a description of
the subjects and issues involved.

(d) Approximately 30 days are al-
lowed for submitting written informa-
tion, views, or arguments on the no-
tice. Petitions for extension of the
time for such comments are governed
by the provisions of § 11.29(c). If a pub-
lic hearing is to be held, either the
original notice of proposed rulemaking
or a revised notice gives approximately
30 days’ notice. The Director may
grant or deny petitions for extension of
the time for comments on the notice
and may change the date of any hear-
ing previously noticed.

(e) Written information, views, and
arguments submitted in response to a
notice of proposed rulemaking, or that
are requested after the notice, must be
submitted in triplicate.

(f) Each interested person is entitled
to discuss or confer informally with ap-
propriate FAA officials concerning a
proposed action. However, to become a
part of the formal record for consider-
ation, any information, views, or argu-
ments presented during the conference
must also be submitted in writing in
accordance with the notice.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–1, 28 FR 2897, Mar. 23,
1963]

§ 11.67 Hearings.

(a) Sections 7 and 8 of the Adminis-
trative Procedure Act do not apply to
proceedings used to formulate rules
under section 307(a) of the Federal
Aviation Act of 1958 (49 U.S.C. 1348(a)).
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Whenever the Director, in his discre-
tion, considers that a hearing is nec-
essary to provide informed Administra-
tive action and assure adequate protec-
tion of private or public interests, he
may hold an informal public hearing.
However, any rule or order issued in a
case in which such a hearing is held is
not based exclusively on the record of
the hearing.

(b) The Director designates a presid-
ing officer for each hearing and the
Chief Counsel designates a legal ad-
viser.

(c) Normally, hearings held under
this section are held in the vicinity of
the affected airspace. Interested per-
sons are allotted time to make an oral
presentation without interruption and
a verbatim transcript is made of the
proceedings by a certified court re-
porter.

(d) The procedure in hearings held
under this section is as follows:

(1) The presiding officer makes an
opening statement with particular ref-
erence to the notice of proposed rule-
making.

(2) The presiding officer designates
interested persons or their authorized
representatives to speak at the hear-
ing.

(3) The presiding officer allots
enough time to each interested person
on an equal basis so that his position
may be expressed fully and placed on
the record, with those who favor it
speaking first followed by those who
oppose it, initial statements being
made as far as possible without inter-
ruption, and questions permitted after
initial statements have been made by
all designated persons.

(4) Arguments and oral statements
are limited to the subject named in the
notice of proposed rulemaking.

(5) Written information, views, argu-
ments, or briefs may be offered for the
record, but may not be accepted after
the hearing unless good cause is shown
or the submission is requested by the
presiding officer or the Director.

(e) The presiding officer of a hearing
may deviate from the procedures pre-
scribed in this section to assure a more
complete and informative record.

§ 11.69 Adoption of rules or orders.
(a) After the closing date for submit-

ting written comments on a notice or,
if a hearing is held; after the hearing,
the Office having substantive respon-
sibility for the subject involved studies
the entire matter of a proposed rule or
order. The Chief Counsel determines
whether legal justification exists for
the proposed action, and thereafter
prepares an appropriate rule, order, or
notice of denial. The rule, order, or no-
tice of denial is then submitted to the
Director for his action.

(b) Each rule or order issued by the
Director is published in the FEDERAL
REGISTER and in such other publica-
tions as the Director considers desir-
able. Each notice of denial is sent to
the person who made the proposal and
to such other interested persons as the
Director considers desirable.

(c) Each rule or order issued under
this subpart becomes effective not less
than 30 days after it is published, ex-
cept in an emergency, or when it is im-
practical, unnecessary, or contrary to
the public interest.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–3, 29 FR 9662, July 17,
1964]

§ 11.71 Exemptions.
(a) A petition for an exemption from

any rule or order issued under section
307(a) of the Federal Aviation Act of
1958 (49 U.S.C. 1348(a)) may be filed
with the Director. Such a petition
must be in triplicate and state clearly
the nature of the requested exemption
and the reasons why it should be grant-
ed.

(b) The Director may, subject to the
approval of the Chief Counsel with re-
spect to form and legality, grant or
deny any petition filed under this sec-
tion and shall notify the petitioner of
his action.

§ 11.73 Petitions for rehearing or re-
consideration of rules or orders.

(a) Any interested person may peti-
tion the Administrator for a rehearing
on, or for reconsideration of, any rule
or order issued under section 307(a) of
the Federal Aviation Act of 1958 (49
U.S.C. 1348(a)). Such a petition must be
filed, in triplicate, within 30 days after
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the rule or order is published in the
FEDERAL REGISTER. It must contain a
brief statement of the complaint and
an explanation as to how the rule or
order is contrary to the public interest.

(b) If the petitioner requests the con-
sideration of additional facts, he must
state their nature and purpose, and the
reason they were not presented at the
hearing or in writing within the allot-
ted time.

(c) The Administrator does not con-
sider repetitious petitions.

(d) Unless the Administrator orders
otherwise, the filing of a petition under
this section does not stay the effect of
a rule or order.

§ 11.75 Petitions for revoking or modi-
fying rules or orders.

(a) Any interested person may peti-
tion to revoke or modify any rule or
order covered by this subpart. Such a
petition must be filed, in triplicate,
with the Director and must clearly
state the information, views, and argu-
ments the petitioner considers nec-
essary to support the requested action
and must clearly indicate the effect
the action would have on the use of
navigable airspace.

(b) A petition filed under this section
is processed in the same manner as an
original proposal, or in any other man-
ner that the Director considers nec-
essary or desirable.

[Doc. No. 1242, 27 FR 9586, Sept. 28, 1962, as
amended by Amdt. 11–3, 29 FR 9662, July 17,
1964]

Subpart E—Processing of
Airworthiness Directives

SOURCE: Docket No. 7162, 31 FR 13697, Oct.
25, 1966, unless otherwise noted.

§ 11.81 Scope.

(a) This subpart prescribes the proce-
dures to be followed in rulemaking pro-
ceedings for Airworthiness Directives
issued pursuant to Part 39 and in
granting or denying exemptions from
Airworthiness Directives. It also des-
ignates the persons that are authorized
to act for the Administrator in connec-

tion with those proceedings and exemp-
tions.

(b) For the purposes of this subpart,
‘‘Director’’ means the Director, Air-
craft Certification Service, or a Man-
ager of an Aircraft Certification Direc-
torate (Directorate Manager).

(c) The authority for issuing Air-
worthiness Directives is limited to the
following persons:

(1) The Director, Aircraft Certifi-
cation Service; and

(2) Managers of the Aircraft Certifi-
cation Directorates for products under
the authority of those directorates, as
determined by the Administrator.

(d) For the purposes of this subpart,
‘‘Chief Counsel’’ means the Chief Coun-
sel or a Regional Counsel or a Direc-
torate Counsel, the Assistant Chief
Counsel, Europe, Africa, and Middle
East Area Office or the Assistant Chief
Counsel for Regulations, or any person
to whom the Chief Counsel, Assistant
Chief Counsel, Regional Counsel, or Di-
rectorate Counsel has delegated au-
thority in the matter concerned.

[Doc. No. 7162, 31 FR 13697, Oct. 25, 1966, as
amended by Amdt. 11–15, 43 FR 52205, Nov. 9,
1978; Amdt. 11–21, 45 FR 80815, Dec. 8, 1980;
Amdt. 11–32, 54 FR 39290, Sept. 25, 1989; Amdt.
11–42, 62 FR 46865, Sept. 4, 1997]

§ 11.83 Processing of petitions for rule-
making or exemption.

Whenever the FAA receives a peti-
tion for rulemaking or for an exemp-
tion, a copy of the petition is referred
for action, as provided in § 11.27, to the
Director having Airworthiness Direc-
tive responsibility for the product in-
volved.

§ 11.85 Issue of notice of proposed
rulemaking.

Whenever he determines that a no-
tice of proposed rulemaking is nec-
essary or desirable, the Director may,
subject to the approval of the Chief
Counsel with respect to form and legal-
ity issue the notice provided for in
§ 11.29. In addition, he may grant or
deny petitions for extension of the
time for comments on the notice, filed
under § 11.29(c).
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§ 11.87 Proceedings after notice of pro-
posed rulemaking.

(a) Each person who submits written
information, views, or arguments in re-
sponse to a notice of proposed rule-
making, or during additional rule-
making proceedings in connection with
such a notice, must file the number of
copies specified in the notice.

(b) Whenever the Director determines
that additional rulemaking proceed-
ings of the kind described in § 11.33 are
necessary or desirable, he may des-
ignate representatives to conduct those
proceedings.

§ 11.89 Adoption of final rules.

In any case in which a notice of pro-
posed rulemaking was issued, the Di-
rector completes his analysis and eval-
uation of the information, views, and
arguments submitted with respect to
the proposed rule and studies the en-
tire matter. In any case in which the
subject matter is, for good cause, sub-
mitted to the rulemaking process with-
out notice, the Director initiates the
procedure. The Chief Counsel deter-
mines whether legal justification ex-
ists for the action proposed, and there-
after prepares an appropriate rule or
notice of denial. The rule or notice of
denial is then submitted to the Direc-
tor for his action.

§ 11.91 Grant or denial of exemption.

(a) The Director may, subject to the
approval of the Chief Counsel with re-
spect to form and legality, grant or
deny any petition for an exemption
from an Airworthiness Directive.

(b) Whenever a petition is granted or
denied under this section, the Director
prepares, subject to the approval of the
Chief Counsel with respect to form and
legality, a notice to the petitioner in-
forming him of the action taken.

§ 11.93 Petitions for reconsideration of
rules.

(a) Any interested person may peti-
tion the Administrator for a rehearing
on, or for reconsideration of, any Air-
worthiness Directive. Such a petition
must be filed, in duplicate, within 30
days after the rule is published in the
FEDERAL REGISTER. It must contain a
brief statement of the complaint and

an explanation as to how the rule is
contrary to the public interest.

(b) If the petitioner requests the con-
sideration of additional facts, he must
state their nature and purpose and the
reason they were not presented at the
hearing or in writing within the allot-
ted time.

(c) The Administrator does not con-
sider repetitious petitions.

(d) Unless the Administrator orders
otherwise, the filing of a petition under
this section does not stay the effect of
a rule or order.

Subpart F—Agency Information
Collection Requirements
Under the Paperwork Reduc-
tion Act

§ 11.101 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

(a) Purpose. This subpart consolidates
and displays the OMB assigned control
numbers for the information collection
requirements of the Federal Aviation
Administration pursuant to the Paper-
work Reduction Act of 1980 (Title 44,
U.S.C. Chapter 35) which mandates
that every collection requirement have
a control number displayed in the Code
of Federal Regulations.

(b) Display.

14 CFR part or section identi-
fied and described Current OMB control No.

Part 21 ..................................... 2120–0018
§ 34.7 ....................................... 2120–0508
Part 39 ..................................... 2120–0056
Part 43 ..................................... 2120–0020
§ 45.13 ..................................... 2120–0508
§§ 47.3, 47.5 ............................ 2120–0029
§ 47.7 ....................................... 2120–0029, 2120–0042
§ 47.8 ....................................... 2120–0042
§ 47.9 ....................................... 2120–0029, 2120–0042
§§ 47.11 thru 47.47 ................. 2120–0042
§ 47.63 ..................................... 2120–0024
Part 49 ..................................... 2120–0043
§ 61.3 ....................................... 2120–0034
§§ 61.13 thru 61.197 ............... 2120–0021
Part 63 ..................................... 2120–0007
Part 65 ..................................... 2120–0022
§ 67.11 ..................................... 2120–0034, 2120–0052,

2120–0059, 2120–0069
§ 67.19 ..................................... 2120–0052, 2120–0059,

2120–0069
§ 67.23 ..................................... 2120–0002
Part 77 ..................................... 2120–0001
§ 91.1 ....................................... 2120–0026
§ 91.3 ....................................... 2120–0005
§ 91.18 ..................................... 2120–0027
§§ 91.24 thru 91.34 (except

§ 91.30).
2120–0005

§ 91.30 ..................................... 2120–0522
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14 CFR part or section identi-
fied and described Current OMB control No.

§ 91.39 ..................................... 2120–0027
§§ 91.41 thru 91.55 ................. 2120–0005
§ 91.63 ..................................... 2120–0027
§ 91.75 ..................................... 2120–0005
§ 91.83 ..................................... 2120–0026
§§ 91.97 thru 91.217 ............... 2120–0005
Part 91, Subpart E .................. 2120–0082
§§ 91.851 thru 91.875 ............. 2120–0553
Part 93, Subpart S .................. 2120–0524
Part 101 ................................... 2120–0027
Part 105 ................................... 2120–0027
Part 107 ................................... 2120–0075
Part 108 ................................... 2120–0098
Part 121 (except as below) ..... 2120–0008

§§ 121.3 thru 121.155 .......... 2120–0008, 2120–0028
§ 121.344 ............................. 2120–0616
§ 121.344a ........................... 2120–0616
§ 121.585 ............................. 2120–0542
§ 121.683 ............................. 2120-0585
§ 121.715 ............................. 2120–0523
§ 121.723 ............................. 2120–0008, 2120–0025

Part 123 ................................... 2120–0028
Part 125 (except as below) ..... 2120–0085

§ 125.226 ............................. 2120–0616
Part 127 ................................... 2120–0028
§ 129.20 ................................... 2120–0616
Part 133 ................................... 2120–0044
Part 135 (except as below) ..... 2120–0039

§§ 135.11 thru 135.17 .......... 2120–0008, 2120–0039
§ 135.43 ............................... 2120–0025, 2120–0039
§ 135.63 ............................... 2120–0585
§ 135.129 ............................. 2120–0542
§ 135.152 ............................. 2120–0616
§ 135.163 ............................. 2120–0619
§ 135.411 ............................. 2120–0619
§ 135.415 ............................. 2120–0003, 2120–0039
§ 135.421 ............................. 2120–0619

Part 137 ................................... 2120–0049
Part 139 ................................... 2120–0063
Part 141 ................................... 2120–0009
Part 143 ................................... 2120–0021
Part 145 (except as below) ..... 2120–0010

§ 145.63 ............................... 2120–0003, 2120–0010
Part 147 ................................... 2120–0040
Part 149 ................................... 2120–0012
§§ 150.21 and 150.23 ............. 2120–0517
Part 152 ................................... 2120–0065, 2120–0080
Part 157 ................................... 2120–0036
§ 159.13 ................................... 2120–0061
§ 159.93 ................................... 2120–0084
Part 171 ................................... 2120–0014
§ 183.11 ................................... 2120–0002, 2120–0033,

2120–0035
§§ 183.15 thru 183.17 ............. 2120–0033
§§ 183–25 thru 183.31 ............ 2120–0035
Part 198 ................................... 2120–0514
Part 199 ................................... 2120–0081
SFAR 44–5 Appendix ............. 2120–0502
SFAR 36 .................................. 2120–0507

[Doc. No. 23738, 48 FR 39449, Aug. 31, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER
citations affecting § 11.101, see the List of
CFR Sections Affected in the Finding Aids
section of this volume.

PART 13—INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

Subpart A—Investigative Procedures

Sec.
13.1 Reports of violations.
13.3 Investigations (general).
13.5 Formal complaints.
13.7 Records, documents and reports.

Subpart B—Administrative Actions

13.11 Administrative disposition of certain
violations.

Subpart C—Legal Enforcement Actions

13.13 Consent orders.
13.15 Civil penalties: Federal Aviation Act

of 1958, as amended, involving an amount
in controversy in excess of $50,000; an in
rem action; seizure of aircraft; or injunc-
tive relief.

13.16 Civil penalties: Federal Aviation Act
of 1958, involving an amount in con-
troversy not exceeding $50,000; Hazardous
Materials Transportation Act.

13.17 Seizure of aircraft.
13.19 Certificate action.
13.20 Orders of compliance, cease and desist

orders, orders of denial, and other orders.
13.21 Military personnel.
13.23 Criminal penalties.
13.25 Injunctions.
13.27 Final order of Hearing Officer in cer-

tificate of aircraft registration proceed-
ings.

13.29 Civil penalties: Streamlined enforce-
ment procedures for certain security vio-
lations.

Subpart D—Rules of Practice for FAA
Hearings

13.31 Applicability.
13.33 Appearances.
13.35 Request for hearing.
13.37 Hearing Officer’s powers.
13.39 Disqualification of Hearing Officer.
13.41 [Reserved]
13.43 Service and filing of pleadings, mo-

tions, and documents.
13.44 Computation of time and extension of

time.
13.45 Amendment of notice and answer.
13.47 Withdrawal of notice or request for

hearing.
13.49 Motions.
13.51 Intervention.
13.53 Depositions.
13.55 Notice of hearing.
13.57 Subpoenas and witness fees.
13.59 Evidence.
13.61 Argument and submittals.
13.63 Record.
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Subpart E—Orders of Compliance Under
the Hazardous Materials Transportation Act

13.71 Applicability.
13.73 Notice of proposed order of compli-

ance.
13.75 Reply or request for hearing.
13.77 Consent order of compliance.
13.79 Hearing.
13.81 Order of immediate compliance.
13.83 Appeal.
13.85 Filing, service and computation of

time.
13.87 Extension of time.

Subpart F—Formal Fact-Finding Investiga-
tion Under an Order of Investigation

13.101 Applicability.
13.103 Order of investigation.
13.105 Notification.
13.107 Designation of additional parties.
13.109 Convening the investigation.
13.111 Subpoenas.
13.113 Noncompliance with the investigative

process.
13.115 Public proceedings.
13.117 Conduct of investigative proceeding

or deposition.
13.119 Rights of persons against self-in-

crimination.
13.121 Witness fees.
13.123 Submission by party to the investiga-

tion.
13.125 Depositions.
13.127 Reports, decisions and orders.
13.129 Post-investigation action.
13.131 Other procedures.

Subpart G—Rules of Practice in FAA Civil
Penalty Actions

13.201 Applicability.
13.202 Definitions.
13.203 Separation of functions.
13.204 Appearances and rights of parties.
13.205 Administrative law judges.
13.206 Intervention.
13.207 Certification of documents.
13.208 Complaint.
13.209 Answer.
13.210 Filing of documents.
13.211 Service of documents.
13.212 Computation of time.
13.213 Extension of time.
13.214 Amendment of pleadings.
13.215 Withdrawal of complaint or request

for hearing.
13.216 Waivers.
13.217 Joint procedural or discovery sched-

ule.
13.218 Motions.
13.219 Interlocutory appeals.
13.220 Discovery.
13.221 Notice of hearing.
13.222 Evidence.

13.223 Standard of proof.
13.224 Burden of proof.
13.225 Offer of proof.
13.226 Public disclosure of evidence.
13.227 Expert or opinion witnesses.
13.228 Subpoenas.
13.229 Witness fees.
13.230 Record.
13.231 Argument before the administrative

law judge.
13.232 Initial decision.
13.233 Appeal from initial decision.
13.234 Petition to reconsider or modify a

final decision and order of the FAA deci-
sionmaker on appeal.

13.235 Judicial review of a final decision and
order.

Subpart H—Civil Monetary Penalty Inflation
Adjustment

13.301 Scope and purpose.
13.303 Definitions.
13.305 Cost of living adjustments of civil

monetary penalties.

AUTHORITY: 18 U.S.C. 6002; 28 U.S.C. 2461
(note); 49 U.S.C. 106(g), 5121–5124, 40113–40114,
44103–44106, 44702–44703, 44709–44710, 44713,
46101–46110, 46301–46316, 46501–46502, 46504–
46507, 47106, 47111, 47122, 47306, 47531–47532.

SOURCE: Docket No. 18884, 44 FR 63723, Nov.
5, 1979, unless otherwise noted.

Subpart A—Investigative
Procedures

§ 13.1 Reports of violations.

(a) Any person who knows of a viola-
tion of the Federal Aviation Act of
1958, as amended, the Hazardous Mate-
rials Transportation Act relating to
the transportation or shipment by air
of hazardous materials, the Airport and
Airway Development Act of 1970, the
Airport and Airway Improvement Act
of 1982, the Airport and Airway Im-
provement Act of 1982 as amended by
the Airport and Airway Safety and Ca-
pacity Expansion Act of 1987, or any
rule, regulation, or order issued there-
under, should report it to appropriate
personnel of any FAA regional or dis-
trict office.

(b) Each report made under this sec-
tion, together with any other informa-
tion the FAA may have that is rel-
evant to the matter reported, will be
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reviewed by FAA personnel to deter-
mine the nature and type of any addi-
tional investigation or enforcement ac-
tion the FAA will take.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–17, 53 FR 33783, Aug. 31,
1988]

§ 13.3 Investigations (general).
(a) Under the Federal Aviation Act of

1958, as amended, (49 U.S.C. 1301 et seq.),
the Hazardous Materials Transpor-
tation Act (49 U.S.C. 1801 et seq.), the
Airport and Airway Development Act
of 1970 (49 U.S.C. 1701 et seq.), the Air-
port and Airway Improvement Act of
1982 (49 U.S.C. 2201 et seq.), the Airport
and Airway Improvement Act of 1982
(as amended, 49 U.S.C. App. 2201 et seq.,
Airport and Airway Safety and Capac-
ity Expansion Act of 1987), and the
Regulations of the Office of the Sec-
retary of Transportation (49 CFR 1 et
seq.), the Administrator may conduct
investigations, hold hearings, issue
subpoenas, require the production of
relevant documents, records, and prop-
erty, and take evidence and deposi-
tions.

(b) For the purpose of investigating
alleged violations of the Federal Avia-
tion Act of 1958, as amended the Haz-
ardous Materials Transportation Act,
the Airport and Airway Development
Act of 1970, the Airport and Airway Im-
provement Act of 1982, the Airport and
Airway Improvement Act of 1982 as
amended by the Airport and Airway
Safety and Capacity Expansion Act of
1987, or any rule, regulation, or order
issued thereunder, the Administrator’s
authority has been delegated to the
various services and or offices for mat-
ters within their respective areas for
all routine investigations. When the
compulsory processes of sections 313
and 1004 (49 U.S.C. 1354 and 1484) of the
Federal Aviation Act, or section 109 of
the Hazardous Materials Transpor-
tation Act (49 U.S.C. 1808) are invoked,
the Administrator’s authority has been
delegated to the Chief Counsel, the
Deputy Chief Counsel, each Assistant
Chief Counsel, each Regional Counsel,
the Aeronautical Center Counsel, and
the Technical Center Counsel.

(c) In conducting formal investiga-
tions, the Chief Counsel, the Deputy
Chief Counsel, each Assistant Chief

Counsel, each Regional Counsel, the
Aeronautical Center Counsel, and the
Technical Center Counsel may issue an
order of investigation in accordance
with Subpart F of this part.

(d) A complaint against the sponsor,
proprietor, or operator of a Federally-
assisted airport involving violations of
the legal authorities listed in § 16.1 of
this chapter shall be filed in accord-
ance with the provisions of part 16 of
this chapter, except in the case of com-
plaints, investigations, and proceedings
initiated before December 16, 1996, the
effective date of part 16 of this chapter.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–17, 53 FR 33783, Aug. 31,
1988; 53 FR 35255, Sept. 12, 1988; Amdt. 13–19,
54 FR 39290, Sept. 25, 1989; Amdt. 13–27, 61 FR
54004, Oct. 16, 1996; Amdt. 13–29, 62 FR 46865,
Sept. 4, 1997]

§ 13.5 Formal complaints.
(a) Any person may file a complaint

with the Administrator with respect to
anything done or omitted to be done by
any person in contravention of any
provision of any Act or of any regula-
tion or order issued under it, as to mat-
ters within the jurisdiction of the Ad-
ministrator. This section does not
apply to complaints against the Ad-
ministrator or employees of the FAA
acting within the scope of their em-
ployment.

(b) Complaints filed under this sec-
tion must—

(1) Be submitted in writing and iden-
tified as a complaint filed for the pur-
pose of seeking an appropriate order or
other enforcement action;

(2) Be submitted to the Federal Avia-
tion Administration, Office of the Chief
Counsel, Attention: Enforcement Dock-
et (AGC–10), 800 Independence Avenue,
S.W., Washington, DC 20591;

(3) Set forth the name and address, if
known, of each person who is the sub-
ject of the complaint and, with respect
to each person, the specific provisions
of the Act or regulation or order that
the complainant believes were vio-
lated;

(4) Contain a concise but complete
statement of the facts relied upon to
substantiate each allegation;

(5) State the name, address and tele-
phone number of the person filing the
complaint; and
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(6) Be signed by the person filing the
complaint or a duly authorized rep-
resentative.

(c) Complaints which do not meet the
requirements of paragraph (b) of this
section will be considered reports
under § 13.1.

(d) Complaints which meet the re-
quirements of paragraph (b) of this sec-
tion will be docketed and a copy
mailed to each person named in the
complaint.

(e) Any complaint filed against a
member of the Armed Forces of the
United States acting in the perform-
ance of official duties shall be referred
to the Secretary of the Department
concerned for action in accordance
with the procedures set forth in § 13.21
of this part.

(f) The person named in the com-
plaint shall file an answer within 20
days after service of a copy of the com-
plaint.

(g) After the complaint has been an-
swered or after the allotted time in
which to file an answer has expired, the
Administrator shall determine if there
are reasonable grounds for investigat-
ing the complaint.

(h) If the Administrator determines
that a complaint does not state facts
which warrant an investigation or ac-
tion, the complaint may be dismissed
without a hearing and the reason for
the dismissal shall be given, in writing,
to the person who filed the complaint
and the person named in the com-
plaint.

(i) If the Administrator determines
that reasonable grounds exist, an infor-
mal investigation may be initiated or
an order of investigation may be issued
in accordance with Subpart F of this
part, or both. Each person named in
the complaint shall be advised which
official has been delegated the respon-
sibility under § 13.3(b) or (c) for con-
ducting the investigation.

(j) If the investigation substantiates
the allegations set forth in the com-
plaint, a notice of proposed order may
be issued or other enforcement action
taken in accordance with this part.

(k) The complaint and other plead-
ings and official FAA records relating
to the disposition of the complaint are
maintained in current docket form in
the Enforcement Docket (AGC–10), Of-

fice of the Chief Counsel, Federal Avia-
tion Administration, 800 Independence
Avenue, S.W., Washington, D. C. 20591.
Any interested person may examine
any docketed material at that office,
at any time after the docket is estab-
lished, except material that is ordered
withheld from the public under appli-
cable law or regulations, and may ob-
tain a photostatic or duplicate copy
upon paying the cost of the copy.

(Secs. 313(a), 314(a), 601 through 610, and 1102
of the Federal Aviation Act of 1958 (49 U.S.C.
1354(a), 1421 through 1430, 1502); sec. 6(c),
Dept. of Transportation Act (49 U.S.C.
1655(c)))

[Doc. No 13–14, 44 FR 63723, Nov. 5, 1979; as
amended by Amdt. 13–16, 45 FR 35307, May 27,
1980; Amdt. 13–19, 54 FR 39290, Sept. 25, 1989]

§ 13.7 Records, documents and reports.

Each record, document and report
that the Federal Aviation Regulations
require to be maintained, exhibited or
submitted to the Administrator may be
used in any investigation conducted by
the Administrator; and, except to the
extent the use may be specifically lim-
ited or prohibited by the section which
imposes the requirement, the records,
documents and reports may be used in
any civil penalty action, certificate ac-
tion, or other legal proceeding.

Subpart B—Administrative Actions

§ 13.11 Administrative disposition of
certain violations.

(a) If it is determined that a viola-
tion or an alleged violation of the Fed-
eral Aviation Act of 1958, or an order or
regulation issued under it, or of the
Hazardous Materials Transportation
Act, or an order or regulation issued
under it, does not require legal enforce-
ment action, an appropriate official of
the FAA field office responsible for
processing the enforcement case or
other appropriate FAA official may
take administrative action in disposi-
tion of the case.

(b) An administrative action under
this section does not constitute a for-
mal adjudication of the matter, and
may be taken by issuing the alleged vi-
olator—

(1) A ‘‘Warning Notice’’ which recites
available facts and information about
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the incident or condition and indicates
that it may have been a violation; or

(2) A ‘‘Letter of Correction’’ which
confirms the FAA decision in the mat-
ter and states the necessary corrective
action the alleged violator has taken
or agrees to take. If the agreed correc-
tive action is not fully completed, legal
enforcement action may be taken.

Subpart C—Legal Enforcement
Actions

§ 13.13 Consent orders.
(a) At any time before the issuance of

an order under this subpart, the official
who issued the notice and the person
subject to the notice may agree to dis-
pose of the case by the issuance of a
consent order by the official.

(b) A proposal for a consent order,
submitted to the official who issued
the notice, under this section must in-
clude—

(1) A proposed order;
(2) An admission of all jurisdictional

facts;
(3) An express waiver of the right to

further procedural steps and of all
rights to judicial review; and

(4) An incorporation by reference of
the notice and an acknowledgment
that the notice may be used to con-
strue the terms of the order.

(c) If the issuance of a consent order
has been agreed upon after the filing of
a request for hearing in accordance
with Subpart D of this part, the pro-
posal for a consent order shall include
a request to be filed with the Hearing
Officer withdrawing the request for a
hearing and requesting that the case be
dismissed.

§ 13.15 Civil penalties: Federal Avia-
tion Act of 1958, as amended, in-
volving an amount in controversy
in excess of $50,000; an in rem ac-
tion; seizure of aircraft; or injunc-
tive relief.

(a) The following penalties apply to
persons who violate the Federal Avia-
tion Act of l958, as amended:

(1) Any person who violates any pro-
vision of Title III, V, VI, or XII of the
Federal Aviation Act of 1958, as amend-
ed, or any rule, regulation, or order
issued thereunder, is subject to a civil
penalty of not more than the amount

specified in the Act for each violation
in accordance with section 901 of the
Federal Aviation Act of 1958, as amend-
ed (49 U.S.C. 1471, et seq.).

(2) Any person who violates section
404(d) of the Federal Aviation Act of
1958, as amended, or any rule, regula-
tion, or order issued thereunder, is sub-
ject to a civil penalty of not more than
the amount specified in the Act for
each violation in accordance with sec-
tion 404(d) or section 901 of the Federal
Aviation Act of 1958, as amended (49
U.S.C. 1374, 1471, et seq.).

(3) Any person who operates aircraft
for the carriage of persons or property
for compensation or hire (other than
an airman serving in the capacity of an
airman) is subject to a civil penalty of
not more than $10,000 for each violation
of Title III, VI, or XII of the Federal
Aviation Act of 1958, as amended, or
any rule, regulation, or order issued
thereunder, occurring after December
30, 1987, in accordance with section 901
of the Federal Aviation Act of l958, as
amended (49 U.S.C. 1471 et seq.).

(b) The authority of the Adminis-
trator, under section 901 of the Federal
Aviation Act of 1958, as amended, to
propose a civil penalty for a violation
of that Act, or a rule, regulation, or
order issued thereunder, and the abil-
ity to refer cases to the United States
Attorney General, or the delegate of
the Attorney General, for prosecution
of civil penalty actions proposed by the
Administrator, involving an amount in
controversy in excess of $50,000, an in
rem action, seizure of aircraft subject
to lien, or suit for injunctive relief, or
for collection of an assessed civil pen-
alty, is delegated to the Chief Counsel,
the Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel,
Regulations, the Assistant Chief Coun-
sel, Europe, Africa, and Middle East
Area Office, the Regional Counsel, the
Aeronautical Center Counsel, and the
Technical Center Counsel.

(c) The Administrator may com-
promise any civil penalty, proposed in
accordance with section 901 of the Fed-
eral Aviation Act of 1958, as amended,
involving an amount in controversy in
excess of $50,000, an in rem action, sei-
zure of aircraft subject to lien, or suit
for injunctive relief, prior to referral of
the civil penalty action to the United
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States Attorney General, or the dele-
gate of the Attorney General, for pros-
ecution.

(1) The Administrator, through the
Chief Counsel, the Assistant Chief
Counsel, Enforcement, the Assistant
Chief Counsel, Regulations, the Assist-
ant Chief Counsel, Europe, Africa, and
Middle East Area Office, the Regional
Counsel, the Aeronautical Center
Counsel, and the Technical Center
Counsel sends a civil penalty letter to
the person charged with a violation of
the Federal Aviation Act of 1958, as
amended, or a rule, regulation, or order
issued thereunder. The civil penalty
letter contains a statement of the
charges, the applicable law, rule, regu-
lation, or order, the amount of civil
penalty that the Administrator will ac-
cept in full settlement of the action or
an offer to compromise the civil pen-
alty.

(2) Not later than 30 days after re-
ceipt of the civil penalty letter, the
person charged with a violation may
present any material or information in
answer to the charges to the agency at-
torney, either orally or in writing, that
may explain, mitigate, or deny the vio-
lation or that may show extenuating
circumstances. The Administrator will
consider any material or information
submitted in accordance with this
paragraph to determine whether the
person is subject to a civil penalty or
to determine the amount for which the
Administrator will compromise the ac-
tion.

(3) If the person charged with the vio-
lation offers to compromise for a spe-
cific amount, that person shall send a
certified check or money order for that
amount, payable to the Federal Avia-
tion Administration, to the agency at-
torney. The Chief Counsel, the Assist-
ant Chief Counsel, Enforcement, the
Assistant Chief Counsel, Regulations,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office,
the Regional Counsel, the Aeronautical
Center Counsel, or the Technical Cen-
ter Counsel may accept the certified
check or money order or may refuse
and return the certified check or
money order.

(4) If the offer to compromise is ac-
cepted by the Administrator, the agen-
cy attorney will send a letter to the

person charged with the violation stat-
ing that the certified check or money
order is accepted in full settlement of
the civil penalty action.

(5) If the parties cannot agree to
compromise the civil penalty action or
the offer to compromise is rejected and
the certified check or money order sub-
mitted in compromise is returned, the
Administrator may refer the civil pen-
alty action to the United States Attor-
ney General, or the delegate of the At-
torney General, to begin proceedings in
a United States District Court, pursu-
ant to the authority in section 903 of
the Federal Aviation Act, as amended
(49 U.S.C. 1473), to prosecute and col-
lect the civil penalty.

[Amdt. 13–18, 53 FR 34653, Sept. 7, 1988, as
amended by Amdt. 13–20, 55 FR 15128, Apr. 20,
1990; Amdt. 13–29, 62 FR 46865, Sept. 4, 1997]

§ 13.16 Civil penalties: Federal Avia-
tion Act of 1958, involving an
amount in controversy not exceed-
ing $50,000; Hazardous Materials
Transportation Act.

(a) General. The following penalties
apply to persons who violate the Fed-
eral Aviation Act of 1958, as amended,
and the Hazardous Materials Transpor-
tation Act:

(1) Any person who violates any pro-
vision of title III, V, VI, or XII of the
Federal Aviation Act of 1958, as amend-
ed, or any rule, regulation, or order
issued thereunder, is subject to a civil
penalty of not more than the amount
specified in the Act for each violation
in accordance with section 901 of the
Federal Aviation Act, of 1958, as
amended (49 U.S.C. 1471, et seq.).

(2) Any person who violates section
404(d) of the Federal Aviation Act of
1958, as amended, or any rule, regula-
tion, or order issued thereunder, is sub-
ject to a civil penalty of not more than
the amount specified in the Act for
each violation in accordance with sec-
tion 404(d) or section 901 of the Federal
Aviation Act of 1958, as amended (49
U.S.C. 1374, 1471, et seq.).

(3) Any person who operates aircraft
for the carriage of persons or property
for compensation or hire (other than
an airman serving in the capacity of an
airman) is subject to a civil penalty of
not more than $10,000 for each violation
of title III, VI, or XII of the Federal
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Aviation Act of 1958, as amended, or
any rule, regulation, or order issued
thereunder, occurring after December
30, 1987, in accordance with section 901
of the Federal Aviation Act of 1958, as
amended (49 U.S.C. 1471, et seq.).

(4) Any person who knowingly com-
mits an act in violation of the Hazard-
ous Materials Transportation Act, or
any rule, regulation, or order issued
thereunder, is subject to a civil penalty
of not more than $10,000 for each viola-
tion in accordance with section 901 of
the Federal Aviation Act of 1958, as
amended, and section 110 of the Hazard-
ous Materials Transportation Act (49
U.S.C. 1471 and 1809, et seq.). An order
assessing civil penalty for a violation
under the Hazardous Materials Trans-
portation Act, or a rule, regulation, or
order issued thereunder, will be issued
only after consideration of—

(i) The nature and circumstances of
the violation;

(ii) The extent and gravity of the vio-
lation;

(iii) The person’s degree of culpabil-
ity;

(iv) The person’s history of prior vio-
lations;

(v) The person’s ability to pay the
civil penalty;

(vi) The effect on the person’s ability
to continue in business; and

(vii) Such other matters as justice
may require.

(b) Order assessing civil penalty. An
order assessing civil penalty may be
issued for a violation described in para-
graph (a) of this section, or as other-
wise provided by statute, after notice
and opportunity for a hearing. A per-
son charged with a violation may be
subject to an order assessing civil pen-
alty in the following circumstances:

(1) An order assessing civil penalty
may be issued if a person charged with
a violation submits or agrees to submit
a civil penalty for a violation.

(2) An order assessing civil penalty
may be issued if a person charged with
a violation does not request a hearing
under paragraph (e)(2)(ii) of this sec-
tion within 15 days after receipt of a
final notice of proposed civil penalty.

(3) Unless an appeal is filed with the
FAA decisionmaker in a timely man-
ner, an initial decision or order of an
administrative law judge shall be con-

sidered an order assessing civil penalty
if an administrative law judge finds
that an alleged violation occurred and
determines that a civil penalty, in an
amount found appropriate by the ad-
ministrative law judge, is warranted.

(4) Unless a petition for review is
filed with a U.S. Court of Appeals in a
timely manner, a final decision and
order of the Administrator shall be
considered an order assessing civil pen-
alty if the FAA decisionmaker finds
that an alleged violation occurred and
a civil penalty is warranted.

(c) Delegation of authority. The au-
thority of the Administrator, under
section 901 and section 905 of the Fed-
eral Aviation Act of 1958, as amended,
and section 110 of the Hazardous Mate-
rials Transportation Act, to initiate
and assess civil penalties for a viola-
tion of those Acts, or a rule, regula-
tion, or order issued thereunder, is del-
egated to the Deputy Chief Counsel,
the Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel,
Regulations, the Assistant Chief Coun-
sel, Europe, Africa, and Middle East
Area Office, each Regional Counsel, the
Aeronautical Center Counsel, and the
Technical Center Counsel. The author-
ity of the Administrator to refer cases
to the Attorney General of the United
States, or the delegate of the Attorney
General, for the collection of civil pen-
alties, is delegated to the Chief Coun-
sel, the Deputy Chief Counsel, the As-
sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Regula-
tions, the Assistant Chief Counsel, Eu-
rope, Africa, and Middle East Area Of-
fice, each Regional Counsel, the Aero-
nautical Center Counsel, and the Tech-
nical Center Counsel.

(d) Notice of proposed civil penalty. A
civil penalty action is initiated by
sending a notice of proposed civil pen-
alty to the person charged with a viola-
tion of the Federal Aviation Act of
1958, as amended, the Hazardous Mate-
rials Transportation Act, or a rule, reg-
ulation, or order issued thereunder. A
notice of proposed civil penalty will be
sent to the individual charged with a
violation or to the president of the cor-
poration or company charged with a
violation. In response to a notice of
proposed civil penalty, a corporation or
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company may designate in writing an-
other person to receive documents in
that civil penalty action. The notice of
proposed civil penalty contains a state-
ment of the charges and the amount of
the proposed civil penalty. Not later
than 30 days after receipt of the notice
of proposed civil penalty, the person
charged with a violation shall—

(1) Submit the amount of the pro-
posed civil penalty or an agreed-upon
amount, in which case either an order
assessing civil penalty or compromise
order shall be issued in that amount;

(2) Submit to the agency attorney
one of the following:

(i) Written information, including
documents and witness statements,
demonstrating that a violation of the
regulations did not occur or that a pen-
alty or the amount of the penalty is
not warranted by the circumstances.

(ii) A written request to reduce the
proposed civil penalty, the amount of
reduction, and the reasons and any
documents supporting a reduction of
the proposed civil penalty, including
records indicating a financial inability
to pay or records showing that pay-
ment of the proposed civil penalty
would prevent the person from continu-
ing in business.

(iii) A written request for an infor-
mal conference to discuss the matter
with the agency attorney and to sub-
mit relevant information or docu-
ments; or

(3) Request a hearing in which case a
complaint shall be filed with the hear-
ing docket clerk.

(e) Final notice of proposed civil pen-
alty. A final notice of proposed civil
penalty may be issued after participa-
tion in informal procedures provided in
paragraph (d)(2) of this section or fail-
ure to respond in a time1y manner to a
notice of proposed civil penalty. A final
notice of proposed civil penalty will be
sent to the individual charged with a
violation, to the president of the cor-
poration or company charged with a
violation, or a person previously des-
ignated in writing by the individual,
corporation, or company to receive
documents in that civil penalty action.
If not previously done in response to a
notice of proposed civil penalty, a cor-
poration or company may designate in
writing another person to receive docu-

ments in that civil penalty action. The
final notice of proposed civil penalty
contains a statement of the charges
and the amount of the proposed civil
penalty and, as a result of information
submitted to the agency attorney dur-
ing informal procedures, may modify
an allegation or a proposed civil pen-
alty contained in a notice of proposed
civil penalty.

(1) A final notice of proposed civil
penalty may be issued—

(i) If the person charged with a viola-
tion fails to respond to the notice of
proposed civil penalty within 30 days
after receipt of that notice; or

(ii) If the parties participated in any
informal procedures under paragraph
(d)(2) of this section and the parties
have not agreed to compromise the ac-
tion or the agency attorney has not
agreed to withdraw the notice of pro-
posed civil penalty.

(2) Not later than 15 days after re-
ceipt of the final notice of proposed
civil penalty, the person charged with
a violation shall do one of the follow-
ing—

(i) Submit the amount of the pro-
posed civil penalty or an agreed-upon
amount, in which case either an order
assessing civil penalty or a com-
promise order shall be issued in that
amount; or

(ii) Request a hearing in which case a
complaint shall be filed with the hear-
ing docket clerk.

(f) Request for a hearing. Any person
charged with a violation may request a
hearing, pursuant to paragraph (d)(3)
or paragraph (e)(2)(ii) of this section,
to be conducted in accordance with the
procedures in subpart G of this part. A
person requesting a hearing shall file a
written request for a hearing with the
hearing docket clerk (Hearing Docket,
Federal Aviation Administration, 800
Independence Avenue, SW., Room 924A,
Washington, DC 20591, Attention: Hear-
ing Docket Clerk) and shall mail a
copy of the request to the agency at-
torney. The request for a hearing may
be in the form of a letter but must be
dated and signed by the person request-
ing a hearing. The request for a hear-
ing may be typewritten or may be leg-
ibly handwritten.

(g) Hearing. If the person charged
with a violation requests a hearing
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pursuant to paragraph (d)(3) or para-
graph (e)(2)(ii) of this section, the
original complaint shall be filed with
the hearing docket clerk and a copy
shall be sent to the person requesting
the hearing. The procedural rules in
subpart G of this part apply to the
hearing and any appeal. At the close of
the hearing, the administrative law
judge shall issue, either orally on the
record or in writing, an initial deci-
sion, including the reasons for the deci-
sion, that contains findings or conclu-
sions on the allegations contained, and
the civil penalty sought, in the com-
plaint.

(h) Appeal. Either party may appeal
the administrative law judge’s initial
decision to the FAA decisionmaker
pursuant to the procedures in subpart
G of this part. If a party files a notice
of appeal pursuant to § 13.233 of subpart
G, the effectiveness of the initial deci-
sion is stayed until a final decision and
order of the Administrator have been
entered on the record. The FAA deci-
sionmaker shall review the record and
issue a final decision and order of the
Administrator that affirm, modify, or
reverse the initial decision. The FAA
decisionmaker may assess a civil pen-
alty but shall not assess a civil penalty
in an amount greater than that sought
in the complaint.

(i) Payment. A person shall pay a civil
penalty by sending a certified check or
money order, payable to the Federal
Aviation Administration, to the agen-
cy attorney.

(j) Collection of civil penalties. If a per-
son does not pay a civil penalty im-
posed by an order assessing civil pen-
alty or a compromise order within 60
days after service of the order, the Ad-
ministrator may refer the order to the
United States Attorney General, or the
delegate of the Attorney General, to
begin proceedings to collect the civil
penalty. The action shall be brought in
a United States District Court, pursu-
ant to the authority in section 903 of
the Federal Aviation Act of 1958, as
amended (49 U.S.C. 1473), or section 110
of the Hazardous Materials Transpor-
tation Act (49 U.S.C. 1809).

(k) Exhaustion of administrative rem-
edies. A party may only petition for re-
view of a final decision and order of the
Administrator to the courts of appeals

of the United States or the United
States Court of Appeals for the District
of Columbia pursuant to section 1006 of
the Federal Aviation Act of 1958, as
amended. Neither an initial decision or
order issued by an administrative law
judge, that has not been appealed to
the FAA decisionmaker, nor an order
compromising a civil penalty action
constitutes a final order of the Admin-
istrator for the purposes of judicial ap-
pellate review under section 1006 of the
Federal Aviation Act of 1958, as amend-
ed.

(l) Compromise. The FAA may com-
promise any civil penalty action initi-
ated in accordance with section 901 and
section 905 of the Federal Aviation Act
of 1958, as amended, involving an
amount in controversy not exceeding
$50,000, or any civil penalty action ini-
tiated in accordance with section 901 of
the Federal Aviation Act of 1958, as
amended, and section 110 of the Hazard-
ous Materials Transportation Act, at
any time before referring the action to
the United States Attorney for collec-
tion.

(1) An agency attorney may com-
promise any civil penalty action where
a person charged with a violation
agrees to pay a civil penalty and the
FAA agrees to make no finding of vio-
lation. Pursuant to such agreement, a
compromise order shall be issued, stat-
ing:

(i) The person agrees to pay a civil
penalty.

(ii) The FAA makes no finding of a
violation.

(iii) The compromise order shall not
be used as evidence of a prior violation
in any subsequent civil penalty pro-
ceeding or certificate action proceed-
ing.

(2) An agency attorney may com-
promise the amount of any civil pen-
alty proposed in a notice, assessed in
an order, or imposed in a compromise
order.

[Amdt. 13–21, 55 FR 27574, July 3, 1990; 55 FR
29293, July 18, 1990; 55 FR 31027, July 30, 1990;
Amdt. 13–29, 62 FR 46865, Sept. 4, 1997]

§ 13.17 Seizure of aircraft.

(a) Under section 903 of the Federal
Aviation Act of 1958 (49 U.S.C. 1473), a
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State or Federal law enforcement offi-
cer, or a Federal Aviation Administra-
tion safety inspector, authorized in an
order of seizure issued by the Regional
Administrator of the region, or by the
Chief Counsel, may summarily seize an
aircraft that is involved in a violation
for which a civil penalty may be im-
posed on its owner or operator.

(b) Each person seizing an aircraft
under this section shall place it in the
nearest available and adequate public
storage facility in the judicial district
in which it was seized.

(c) The Regional Administrator or
Chief Counsel, without delay, sends a
written notice and a copy of this sec-
tion, to the registered owner of the
seized aircraft, and to each other per-
sons shown by FAA records to have an
interest in it, stating the—

(1) Time, date, and place of seizure;
(2) Name and address of the custodian

of the aircraft;
(3) Reasons for the seizure, including

the violations believed, or judicially
determined, to have been committed;
and

(4) Amount that may be tendered
as—

(i) A compromise of a civil penalty
for the alleged violation; or

(ii) Payment for a civil penalty im-
posed by a Federal court for a proven
violation.

(d) The Chief Counsel, or the Re-
gional Counsel or Assistant Chief
Counsel for the region or area in which
an aircraft is seized under this section,
immediately sends a report to the
United States District Attorney for the
judicial district in which it was seized,
requesting the District Attorney to in-
stitute proceedings to enforce a lien
against the aircraft.

(e) The Regional Administrator or
Chief Counsel directs the release of a
seized aircraft whenever—

(1) The alleged violator pays a civil
penalty or an amount agreed upon in
compromise, and the costs of seizing,
storing, and maintaining the aircraft;

(2) The aircraft is seized under an
order of a Federal Court in proceedings
in rem to enforce a lien against the air-
craft, or the United States District At-
torney for the judicial district con-
cerned notifies the FAA that the Dis-

trict Attorney refuses to institute
those proceedings; or

(3) A bond in the amount and with
the sureties prescribed by the Chief
Counsel, the Regional Counsel, or the
Assistant Chief Counsel is deposited,
conditioned on payment of the penalty,
or the compromise amount, and the
costs of seizing, storing, and maintain-
ing the aircraft.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46865, Sept. 4,
1997]

§ 13.19 Certificate action.

(a) Under section 609 of the Federal
Aviation Act of 1958 (49 U.S.C. 1429), the
Administrator may reinspect any civil
aircraft, aircraft engine, propeller, ap-
pliance, air navigation facility, or air
agency, and may re-examine any civil
airman. Under section 501(e) of the FA
Act, any Certificate of Aircraft Reg-
istration may be suspended or revoked
by the Administrator for any cause
that renders the aircraft ineligible for
registration.

(b) If, as a result of such a reinspec-
tion re-examination, or other inves-
tigation made by the Administrator
under section 609 of the FA Act, the
Administrator determines that the
public interest and safety in air com-
merce requires it, the Administrator
may issue an order amending, suspend-
ing, or revoking, all or part of any type
certificate, production certificate, air-
worthiness certificate, airman certifi-
cate, air carrier operating certificate,
air navigation facility certificate, or
air agency certificate. This authority
may be exercised for remedial purposes
in cases involving the Hazardous Mate-
rials Transportation Act (49 U.S.C. 1801
et seq.) or regulations issued under
that Act. This authority is also exer-
cised by the Chief Counsel, the Assist-
ant Chief Counsel, Enforcement, the
Assistant Chief Counsel, Regulations,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office,
each Regional Counsel, and the Aero-
nautical Center Counsel. If the Admin-
istrator finds that any aircraft reg-
istered under Part 47 of this chapter is
ineligible for registration or if the
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holder of a Certificate of Aircraft Reg-
istration has refused or failed to sub-
mit AC Form 8050–73, as required by
§ 47.51 of this chapter, the Adminis-
trator issues an order suspending or re-
voking that certificate. This authority
as to aircraft found ineligible for reg-
istration is also exercised by each Re-
gional Counsel, the Aeronautical Cen-
ter Counsel, and the Assistant Chief
Counsel, Europe, Africa, and Middle
East Area Office.

(c) Before issuing an order under
paragraph (b) of this section, the Chief
Counsel, the Assistant Chief Counsel,
Enforcement, the Assistant Chief
Counsel, Regulations, the Assistant
Chief Counsel, Europe, Africa, and Mid-
dle East Area Office, each Regional
Counsel, or the Aeronautical Center
Counsel advises the certificate holder
of the charges or other reasons upon
which the Administrator bases the pro-
posed action and, except in an emer-
gency, allows the holder to answer any
charges and to be heard as to why the
certificate should not be amended, sus-
pended, or revoked. The holder may, by
checking the appropriate box on the
form that is sent to the holder with the
notice of proposed certificate action,
elect to—

(1) Admit the charges and surrender
his or her certificate;

(2) Answer the charges in writing;
(3) Request that an order be issued in

accordance with the notice of proposed
certificate action so that the certifi-
cate holder may appeal to the National
Transportation Safety Board, if the
charges concerning a matter under
Title VI of the FA Act;

(4) Request an opportunity to be
heard in an informal conference with
the FAA counsel; or

(5) Request a hearing in accordance
with Subpart D of this part if the
charges concern a matter under Title V
of the FA Act.
Except as provided in § 13.35(b), unless
the certificate holder returns the form
and, where required, an answer or mo-
tion, with a postmark of not later than
15 days after the date of receipt of the
notice, the order of the Administrator
is issued as proposed. If the certificate
holder has requested an informal con-
ference with the FAA counsel and the
charges concern a matter under Title V

of the FA Act, the holder may after
that conference also request a formal
hearing in writing with a postmark of
not later than 10 days after the close of
the conference. After considering any
information submitted by the certifi-
cate holder, the Chief Counsel, the As-
sistant Chief Counsel for Regulations
and Enforcement, the Regional Counsel
concerned, or the Aeronautical Center
Counsel (as to matters under Title V of
the FA Act) issues the order of the Ad-
ministrator, except that if the holder
has made a valid request for a formal
hearing on a matter under Title V of
the FA Act initially or after an infor-
mal conference, Subpart D of this part
governs further proceedings.

(d) Any person whose certificate is
affected by an order issued under this
section may appeal to the National
Transportation Safety Board. If the
certificate holder files an appeal with
the Board, the Administrator’s order is
stayed unless the Administrator ad-
vises the Board that an emergency ex-
ists and safety in air commerce re-
quires that the order become effective
immediately. If the Board is so advised,
the order remains effective and the
Board shall finally dispose of the ap-
peal within 60 days after the date of
the advice. This paragraph does not
apply to any person whose Certificate
of Aircraft Registration is affected by
an order issued under this section.

[Doc. No. 13–14, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–15, 45 FR 20773, Mar. 31,
1980; Amdt. 13–19, 54 FR 39290, Sept. 25, 1989;
Amdt. 13–29, 62 FR 46865, Sept. 4, 1997]

§ 13.20 Orders of compliance, cease
and desist orders, orders of denial,
and other orders.

(a) This section applies to orders of
compliance, cease and desist orders, or-
ders of denial, and other orders issued
by the Administrator to carry out the
provisions of the Federal Aviation Act
of 1958, as amended, the Hazardous Ma-
terials Transportation Act, the Airport
and Airway Development Act of 1970,
and the Airport and Airway Improve-
ment Act of 1982, or the Airport and
Airway Improvement Act of 1982 as
amended by the Airport and Airway
Safety and Capacity Expansion Act of
1987. This section does not apply to or-
ders issued pursuant to section 602 or
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section 609 of the Federal Aviation Act
of 1958, as amended.

(b) Unless the Administrator deter-
mines that an emergency exists and
safety in air commerce requires the
immediate issuance of an order under
this section, the person subject to the
order shall be provided with notice
prior to issuance.

(c) Within 30 days after service of the
notice, the person subject to the order
may reply in writing or request a hear-
ing in accordance with Subpart D of
this part.

(d) If a reply is filed, as to any
charges not dismissed or not subject to
a consent order, the person subject to
the order may, within 10 days after re-
ceipt of notice that the remaining
charges are not dismissed, request a
hearing in accordance with Subpart D
of this part.

(e) Failure to request a hearing with-
in the period provided in paragraphs (c)
or (d) of this section—

(1) Constitutes a waiver of the right
to appeal and the right to a hearing,
and

(2) Authorizes the official who issued
the notice to find the facts to be as al-
leged in the notice, or as modified as
the official may determine necessary
based on any written response, and to
issue an appropriate order, without fur-
ther notice or proceedings.

(f) If a hearing is requested in accord-
ance with paragraph (c) or (d) of this
section, the procedure of Subpart D of
this part applies. At the close of the
hearing, the Hearing Officer, on the
record or subsequently in writing, shall
set forth findings and conclusions and
the reasons therefor, and either—

(1) Dismiss the notice; or
(2) Issue an order.
(g) Any party to the hearing may ap-

peal from the order of the Hearing Offi-
cer by filing a notice of appeal with the
Administrator within 20 days after the
date of issuance of the order.

(h) If a notice of appeal is not filed
from the order issued by a Hearing Of-
ficer, such order is the final agency
order.

(i) Any person filing an appeal au-
thorized by paragraph (g) of this sec-
tion shall file an appeal brief with the
Administrator within 40 days after the
date of issuance of the order, and serve

a copy on the other party. A reply brief
must be filed within 20 days after serv-
ice of the appeal brief and a copy
served on the appellant.

(j) On appeal the Administrator re-
views the available record of the pro-
ceeding, and issues an order dismissing,
reversing, modifying or affirming the
order. The Administrator’s order in-
cludes the reasons for the Administra-
tor’s action.

(k) For good cause shown, requests
for extensions of time to file any docu-
ment under this section may be grant-
ed by—

(1) The official who issued the order,
if the request is filed prior to the des-
ignation of a Hearing Officer; or

(2) The Hearing Officer, if the request
is filed prior to the filing of a notice of
appeal; or

(3) The Administrator, if the request
is filed after the filing of a notice of ap-
peal.

(l) Except in the case of an appeal
from the decision of a Hearing Officer,
the authority of the Administrator
under this section is also exercised by
the Chief Counsel, Deputy Chief Coun-
sel, each Assistant Chief Counsel, each
Regional Counsel, and the Aeronauti-
cal Center Counsel (as to matters
under Title V of the Federal Aviation
Act of 1958).

(m) Filing and service of documents
under this section shall be accom-
plished in accordance with § 13.43; and
the periods of time specified in this
section shall be computed in accord-
ance with § 13.44.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–17, 53 FR 33783, Aug. 31,
1988; Amdt. 13–19, 54 FR 39290, Sept. 25, 1989;
Amdt. 13–29, 62 FR 46865, Sept. 4, 1997]

§ 13.21 Military personnel.
If a report made under this part indi-

cates that, while performing official
duties, a member of the Armed Forces,
or a civilian employee of the Depart-
ment of Defense who is subject to the
Uniform Code of Military Justice (10
U.S.C. Ch. 47), has violated the Federal
Aviation Act of 1958, or a regulation or
order issued under it, the Chief Coun-
sel, the Assistant Chief Counsel, En-
forcement, the Assistant Chief Counsel,
Regulations, the Assistant Chief Coun-
sel, Europe, Africa, and Middle East
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Area Office, each Regional Counsel,
and the Aeronautical Center Counsel
send a copy of the report to the appro-
priate military authority for such dis-
ciplinary action as that authority con-
siders appropriate and a report to the
Administrator thereon.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.23 Criminal penalties.

(a) Sections 902 and 1203 of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1472
and 1523), provide criminal penalties
for any person who knowingly and will-
fully violates specified provisions of
that Act, or any regulation or order
issued under those provisions. Section
110(b) of the Hazardous Materials
Transportation Act (49 U.S.C. 1809(b))
provides for a criminal penalty of a
fine of not more than $25,000, imprison-
ment for not more than five years, or
both, for any person who willfully vio-
lates a provision of that Act or a regu-
lation or order issued under it.

(b) If an inspector or other employee
of the FAA becomes aware of a possible
violation of any criminal provision of
the Federal Aviation Act of 1958 (ex-
cept a violation of section 902 (i)
through (m) which is reported directly
to the Federal Bureau of Investiga-
tion), or of the Hazardous Materials
Transportation Act, relating to the
transportation or shipment by air of
hazardous materials, he or she shall re-
port it to the Office of the Chief Coun-
sel or the Regional Counsel or Assist-
ant Chief Counsel for the region or area
concerned. If appropriate, that office
refers the report to the Department of
Justice for criminal prosecution of the
offender. If such an inspector or other
employee becomes aware of a possible
violation of a Federal statute that is
within the investigatory jurisdiction of
another Federal agency, he or she shall
immediately report it to that agency
according to standard FAA practices.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.25 Injunctions.
(a) Whenever it is determined that a

person has engaged, or is about to en-
gage, in any act or practice constitut-
ing a violation of the Federal Aviation
Act of 1958, or any regulation or order
issued under it for which the FAA exer-
cises enforcement responsibility, or,
with respect to the transportation or
shipment by air of any hazardous ma-
terials, in any act or practice con-
stituting a violation of the Hazardous
Materials Transportation Act, or any
regulation or order issued under it for
which the FAA exercises enforcement
responsibility, the Chief Counsel, the
Assistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Regula-
tions, the Assistant Chief Counsel, Eu-
rope, Africa, and Middle East Area Of-
fice, each Regional Counsel, and the
Aeronautical Center Counsel may re-
quest the United States Attorney Gen-
eral, or the delegate of the Attorney
General, to bring an action in the ap-
propriate United States District Court
for such relief as is necessary or appro-
priate, including mandatory or prohibi-
tive injunctive relief, interim equitable
relief, and punitive damages, as pro-
vided by section 1007 of the Federal
Aviation Act of 1958 (49 U.S.C. 1487) and
section 111(a) of the Hazardous Mate-
rials Transportation Act (49 U.S.C.
1810).

(b) Whenever it is determined that
there is substantial likelihood that
death, serious illness, or severe per-
sonal injury, will result from the trans-
portation by air of a particular hazard-
ous material before an order of compli-
ance proceeding, or other administra-
tive hearing or formal proceeding to
abate the risk of the harm can be com-
pleted, the Chief Counsel, the Assistant
Chief Counsel, Enforcement, the As-
sistant Chief Counsel, Regulations, the
Assistant Chief Counsel, Europe, Afri-
ca, and Middle East Area Office, each
Regional Counsel, and the Aeronauti-
cal Center Counsel may bring, or re-
quest the United States Attorney Gen-
eral to bring, an action in the appro-
priate United States District Court for
an order suspending or restricting the
transportation by air of the hazardous
material or for such other order as is
necessary to eliminate or ameliorate
the imminent hazard, as provided by

VerDate 12<JAN>99 01:29 Feb 03, 1999 Jkt 183040 PO 00000 Frm 00039 Fmt 8010 Sfmt 8010 Y:\SGML\183040T.XXX pfrm03 PsN: 183040T



44

14 CFR Ch. I (1–1–99 Edition) § 13.27

section 111(b) of the Hazardous Mate-
rials Transportation Act (49 U.S.C.
1810).

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.27 Final order of Hearing Officer
in certificate of aircraft registration
proceedings.

(a) If, in proceedings under section
501(b) of the Federal Aviation Act of
1958 (49 USC 1401), the Hearing Officer
determines that the holder of the Cer-
tificate of Aircraft Registration has re-
fused or failed to submit AC Form 8050–
73, as required by § 47.51 of this chapter,
or that the aircraft is ineligible for a
Certificate of Aircraft Registration,
the Hearing Officer shall suspend or re-
voke the respondent’s certificate, as
proposed in the notice of proposed cer-
tificate action.

(b) If the final order of the Hearing
Officer makes a decision on the merits,
it shall contain a statement of the
findings and conclusions of law on all
material issues of fact and law. If the
Hearing Officer finds that the allega-
tions of the notice have been proven,
but that no sanction is required, the
Hearing Officer shall make appropriate
findings and issue an order terminating
the notice. If the Hearing Officer finds
that the allegations of the notice have
not been proven, the Hearing Officer
shall issue an order dismissing the no-
tice. If the Hearing Officer finds it to
be equitable and in the public interest,
the Hearing Officer shall issue an order
terminating the proceeding upon pay-
ment by the respondent of a civil pen-
alty in an amount agreed upon by the
parties.

(c) If the order is issued in writing, it
shall be served upon the parties.

[Doc. No. 13–14, 44 FR 63723, Nov. 5, 1979; as
amended by Amdt. 13–15, 45 FR 20773, Mar. 31,
1980]

§ 13.29 Civil penalties: Streamlined en-
forcement procedures for certain
security violations.

This section may be used, at the
agency’s discretion, in enforcement ac-
tions involving individuals presenting
dangerous or deadly weapons for
screening at airports or in checked

baggage where the amount of the pro-
posed civil penalty is less than $5,000.
In these cases, sections 13.16(a),
13.16(c), and 13.16 (f) through (l) of this
chapter are used, as well as paragraphs
(a) through (d) of this section:

(a) Delegation of authority. The au-
thority of the Administrator, under 49
U.S.C. 46301, to initiate the assessment
of civil penalties for a violation of 49
U.S.C. Subtitle VII, or a rule, regula-
tion, or order issued thereunder, is del-
egated to the regional Civil Aviation
Security Division Manager and the re-
gional Civil Aviation Security Deputy
Division Manager for the purpose of
issuing notices of violation in cases in-
volving violations of 49 U.S.C. Subtitle
VII and the FAA’s regulations by indi-
viduals presenting dangerous or deadly
weapons for screening at airport check-
points or in checked baggage. This au-
thority may not be delegated below the
level of the regional Civil Aviation Se-
curity Deputy Division Manager.

(b) Notice of violation. A civil penalty
action is initiated by sending a notice
of violation to the person charged with
the violation. The notice of violation
contains a statement of the charges
and the amount of the proposed civil
penalty. Not later than 30 days after
receipt of the notice of violation, the
person charged with a violation shall:

(1) Submit the amount of the pro-
posed civil penalty or an agreed-upon
amount, in which case either an order
assessing a civil penalty or a com-
promise order shall be issued in that
amount; or

(2) Submit to the agency attorney
identified in the material accompany-
ing the notice any of the following:

(i) Written information, including
documents and witness statements,
demonstrating that a violation of the
regulations did not occur or that a pen-
alty or the penalty amount is not war-
ranted by the circumstances; or

(ii) A written request to reduce the
proposed civil penalty, the amount of
reduction, and the reasons and any
documents supporting a reduction of
the proposed civil penalty, including
records indicating a financial inability
to pay or records showing that pay-
ment of the proposed civil penalty
would prevent the person from continu-
ing in business; or
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(iii) A written request for an infor-
mal conference to discuss the matter
with an agency attorney and submit
relevant information or documents; or

(3) Request a hearing in which case a
complaint shall be filed with the hear-
ing docket clerk.

(c) Final notice of violation and civil
penalty assessment order. A final notice
of violation and civil penalty assess-
ment order (‘‘final notice and order’’)
may be issued after participation in
any informal proceedings as provided
in paragraph (b)(2) of this section, or
after failure of the respondent to re-
spond in a timely manner to a notice of
violation. A final notice and order will
be sent to the individual charged with
a violation. The final notice and order
will contain a statement of the charges
and the amount of the proposed civil
penalty and, as a result of information
submitted to the agency attorney dur-
ing any informal procedures, may re-
flect a modified allegation or proposed
civil penalty.

A final notice and order may be
issued—

(1) If the person charged with a viola-
tion fails to respond to the notice of
violation within 30 days after receipt of
that notice; or

(2) If the parties participated in any
informal procedures under paragraph
(b)(2) of this section and the parties
have not agreed to compromise the ac-
tion or the agency attorney has not
agreed to withdraw the notice of viola-
tion.

(d) Order assessing civil penalty. An
order assessing civil penalty may be
issued after notice and opportunity for
a hearing. A person charged with a vio-
lation may be subject to an order as-
sessing civil penalty in the following
circumstances:

(1) An order assessing civil penalty
may be issued if a person charged with
a violation submits, or agrees to sub-
mit, the amount of civil penalty pro-
posed in the notice of violation.

(2) An order assessing civil penalty
may be issued if a person charged with
a violation submits, or agrees to sub-
mit, an agreed-upon amount of civil
penalty that is not reflected in either
the notice of violation or the final no-
tice and order.

(3) The final notice and order be-
comes (and contains a statement so in-
dicating) an order assessing a civil pen-
alty when the person charged with a
violation submits the amount of the
proposed civil penalty that is reflected
in the final notice and order.

(4) The final notice and order be-
comes (and contains a statement so in-
dicating) an order assessing a civil pen-
alty 16 days after receipt of the final
notice and order, unless not later than
15 days after receipt of the final notice
and order, the person charged with a
violation does one of the following—

(i) Submits an agreed-upon amount
of civil penalty that is not reflected in
the final notice and order, in which
case an order assessing civil penalty or
a compromise order shall be issued in
that amount; or

(ii) Requests a hearing in which case
a complaint shall be filed with the
hearing docket clerk.

(5) Unless an appeal is filed with the
FAA decisionmaker in a timely man-
ner, an initial decision or order of an
administrative law judge shall be con-
sidered an order assessing civil penalty
if an administrative law judge finds
that an alleged violation occurred and
determines that a civil penalty, in an
amount found to be appropriate by the
administrative law judge, is warranted.

(6) Unless a petition for review is
filed with a U.S. Court of Appeals in a
timely manner, a final decision and
order of the Administrator shall be
considered an order assessing civil pen-
alty if the FAA decisionmaker finds
that an alleged violation occurred and
a civil penalty is warranted.

[Doc. No. 27873, 61 FR 44155, Aug. 28, 1996]

Subpart D—Rules of Practice for
FAA Hearings

§ 13.31 Applicability.

This subpart applies to proceedings
in which a hearing has been requested
in accordance with §§ 13.19(c)(5),
13.20(c), 13.20(d), 13.75(a)(2), 13.75(b), or
13.81(e).

[Amdt. 13–18, 53 FR 34655, Sept. 7, 1988]
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§ 13.33 Appearances.

Any party to a proceeding under this
subpart may appear and be heard in
person or by attorney.

§ 13.35 Request for hearing.

(a) A request for hearing must be
made in writing to the Hearing Docket,
Room 924A, Federal Aviation Adminis-
tration, 800 Independence Avenue,
S.W., Washington, D.C. 20591. It must
describe briefly the action proposed by
the FAA, and must contain a state-
ment that a hearing is requested. A
copy of the request for hearing and a
copy of the answer required by para-
graph (b) of this section must be served
on the official who issued the notice of
proposed action.

(b) An answer to the notice of pro-
posed action must be filed with the re-
quest for hearing. All allegations in the
notice not specifically denied in the
answer are deemed admitted.

(c) Within 15 days after service of the
copy of the request for hearing, the of-
ficial who issued the notice of proposed
action forwards a copy of that notice,
which serves as the complaint, to the
Hearing Docket.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989]

§ 13.37 Hearing Officer’s powers.

Any Hearing Officer may—
(a) Give notice concerning, and hold,

prehearing conferences and hearings;
(b) Administrator oaths and affirma-

tions;
(c) Examine witnesses;
(d) Adopt procedures for the submis-

sion of evidence in written form;
(e) Issue subpoenas and take deposi-

tions or cause them to be taken;
(f) Rule on offers of proof;
(g) Receive evidence;
(h) Regulate the course of the hear-

ing;
(i) Hold conferences, before and dur-

ing the hearing, to settle and simplify
issues by consent of the parties;

(j) Dispose of procedural requests and
similar matters; and

(k) Issue decisions, make findings of
fact, make assessments, and issue or-
ders, as appropriate.

§ 13.39 Disqualification of Hearing Of-
ficer.

If disqualified for any reason, the
Hearing Officer shall withdraw from
the case.

§ 13.41 [Reserved]

§ 13.43 Service and filing of pleadings,
motions, and documents.

(a) Copies of all pleadings, motions,
and documents filed with the Hearing
Docket must be served upon all parties
to the proceedings by the person filing
them.

(b) Service may be made by personal
delivery or by mail.

(c) A certificate of service shall ac-
company all documents when they are
tendered for filing and shall consist of
a certificate of personal delivery or a
certificate of mailing, executed by the
person making the personal delivery or
mailing the document.

(d) Whenever proof of service by mail
is made, the date of mailing or the date
as shown on the postmark shall be the
date of service, and where personal
service is made, the date of personal
delivery shall be the date of service.

(e) The date of filing is the date the
document is actually received.

§ 13.44 Computation of time and exten-
sion of time.

(a) In computing any period of time
prescribed or allowed by this subpart,
the date of the act, event, default, no-
tice or order after which the designated
period of time begins to run is not to
be included in the computation. The
last day of the period so computed is to
be included unless it is a Saturday,
Sunday, or legal holiday for the FAA,
in which event the period runs until
the end of the next day which is nei-
ther a Saturday, Sunday nor a legal
holiday.

(b) Upon written request filed with
the Hearing Docket and served upon all
parties, and for good cause shown, a
Hearing Officer may grant an extension
of time to file any documents specified
in this subpart.

§ 13.45 Amendment of notice and an-
swer.

At any time more than 10 days before
the date of hearing, any party may
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amend his or her notice, answer, or
other pleading, by filing the amend-
ment with the Hearing Officer and
serving a copy of it on each other
party. After that time, amendments
may be allowed only in the discretion
of the Hearing Officer. If an amend-
ment to an initial pleading has been al-
lowed, the Hearing Officer shall allow
the other parties a reasonable oppor-
tunity to answer.

§ 13.47 Withdrawal of notice or request
for hearing.

At any time before the hearing, the
FAA counsel may withdraw the notice
of proposed action, and the party re-
questing the hearing may withdraw the
request for hearing.

§ 13.49 Motions.
(a) Motion to dismiss for insufficiency.

A respondent who requests a formal
hearing may, in place of an answer, file
a motion to dismiss for failure of the
allegations in the notice of proposed
action to state a violation of the FA
Act or of this chapter or to show lack
of qualification of the respondent. If
the Hearing Officer denies the motion,
the respondent shall file an answer
within 10 days.

(b) [Reserved]
(c) Motion for more definite statement.

The certificate holder may, in place of
an answer, file a motion that the alle-
gations in the notice be made more
definite and certain. If the Hearing Of-
ficer grants the motion, the FAA coun-
sel shall comply within 10 days after
the date it is granted. If the Hearing
Officer denies the motion the certifi-
cate holder shall file an answer within
10 days after the date it is denied.

(d) Motion for judgment on the plead-
ings. After the pleadings are closed, ei-
ther party may move for a judgment on
the pleadings.

(e) Motion to strike. Upon motion of
either party, the Hearing Officer may
order stricken, from any pleadings, any
insufficient allegation or defense, or
any immaterial, impertinent, or scan-
dalous matter.

(f) Motion for production of documents.
Upon motion of any party showing
good cause, the Hearing Officer may, in
the manner provided by Rule 34, Fed-
eral Rules of Civil Procedure, order any

party to produce any designated docu-
ment, paper, book, account, letter,
photograph, object, or other tangible
thing, that is not privileged, that con-
stitutes or contains evidence relevant
to the subject matter of the hearings,
and that is in the party’s possession,
custody, or control.

(g) Consolidation of motions. A party
who makes a motion under this section
shall join with it all other motions
that are then available to the party.
Any objection that is not so raised is
considered to be waived.

(h) Answers to motions. Any party
may file an answer to any motion
under this section within 5 days after
service of the motion.

§ 13.51 Intervention.
Any person may move for leave to in-

tervene in a proceeding and may be-
come a party thereto, if the Hearing
Officer, after the case is sent to the
Hearing Officer for hearing, finds that
the person may be bound by the order
to be issued in the proceedings or has a
property or financial interest that may
not be adequately represented by exist-
ing parties, and that the intervention
will not unduly broaden the issues or
delay the proceedings. Except for good
cause shown, a motion for leave to in-
tervene may not be considered if it is
filed less than 10 days before the hear-
ing.

§ 13.53 Depositions.
After the respondent has filed a re-

quest for hearing and an answer, either
party may take testimony by deposi-
tion in accordance with section 1004 of
the Federal Aviation Act of 1958 (49
U.S.C. 1484) or Rule 26, Federal Rules of
Civil Procedure.

§ 13.55 Notice of hearing.
The Hearing Officer shall set a rea-

sonable date, time, and place for the
hearing, and shall give the parties ade-
quate notice thereof and of the nature
of the hearing. Due regard shall be
given to the convenience of the parties
with respect to the place of the hear-
ing.

§ 13.57 Subpoenas and witness fees.
(a) The Hearing Officer to whom a

case is assigned may, upon application
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by any party to the proceeding, issue
subpoenas requiring the attendance of
witnesses or the production of docu-
mentary or tangible evidence at a hear-
ing or for the purpose of taking deposi-
tions. However, the application for pro-
ducing evidence must show its general
relevance and reasonable scope. This
paragraph does not apply to the at-
tendance of FAA employees or to the
production of documentary evidence in
the custody of such an employee at a
hearing.

(b) A person who applies for the pro-
duction of a document in the custody
of an FAA employee must follow the
procedure in § 13.49(f). A person who ap-
plies for the attendance of an FAA em-
ployee must send the application, in
writing, to the Hearing Officer setting
forth the need for that employee’s at-
tendance.

(c) A witness in a proceeding under
this subpart is entitled to the same
fees and mileage as is paid to a witness
in a court of the United States under
comparable circumstances. The party
at whose instance the witness is sub-
poenaed or appears shall pay the wit-
ness fees.

(d) Notwithstanding the provisions of
paragraph (c) of this section, the FAA
pays the witness fees and mileage if the
Hearing Officer who issued the sub-
poena determines, on the basis of a
written request and good cause shown,
that—

(1) The presence of the witness will
materially advance the proceeding; and

(2) The party at whose instance the
witness is subpoenaed would suffer a
serious hardship if required to pay the
witness fees and mileage.

§ 13.59 Evidence.
(a) Each party to a hearing may

present the party’s case or defense by
oral or documentary evidence, submit
evidence in rebuttal, and conduct such
cross-examination as may be needed
for a full disclosure of the facts.

(b) Except with respect to affirma-
tive defenses and orders of denial, the
burden of proof is upon the FAA coun-
sel.

(c) The Hearing Officer may order in-
formation contained in any report or
document filed or in any testimony
given pursuant to this subpart with-

held from public disclosure when, in
the judgment of the Hearing Officer,
disclosure would adversely affect the
interests of any person and is not re-
quired in the public interest or is not
otherwise required by statute to be
made available to the public. Any per-
son may make written objection to the
public disclosure of such information,
stating the ground for such objection.

§ 13.61 Argument and submittals.
The Hearing Officer shall give the

parties adequate opportunity to
present arguments in support of mo-
tions, objections, and the final order.
The Hearing Officer may determine
whether arguments are to be oral or
written. At the end of the hearing the
Hearing Officer may, in the discretion
of the Hearing Officer, allow each party
to submit written proposed findings
and conclusions and supporting reasons
for them.

§ 13.63 Record.
The testimony and exhibits presented

at a hearing, together with all papers,
requests, and rulings filed in the pro-
ceedings are the exclusive basis for the
issuance of an order. Either party may
obtain a transcript from the official re-
porter upon payment of the fees fixed
therefor.

Subpart E—Orders of Compliance
Under the Hazardous Mate-
rials Transportation Act

§ 13.71 Applicability.
Whenever the Chief Counsel, the As-

sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or
a Regional Counsel has reason to be-
lieve that a person is engaging in the
transportation or shipment by air of
hazardous materials in violation of the
Hazardous Materials Transportation
Act, or any regulation or order issued
under it for which the FAA exercises
enforcement responsibility, and the
circumstances do not require the
issuance of an order of immediate com-
pliance, he may conduct proceedings
pursuant to section 109 of that Act (49
U.S.C. 1808) to determine the nature
and extent of the violation, and may
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thereafter issue an order directing
compliance.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.73 Notice of proposed order of
compliance.

A compliance order proceeding com-
mences when the Chief Counsel, the As-
sistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or
a Regional Counsel sends the alleged
violator a notice of proposed order of
compliance advising the alleged viola-
tor of the charges and setting forth the
remedial action sought in the form of a
proposed order of compliance.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.75 Reply or request for hearing.
(a) Within 30 days after service upon

the alleged violator of a notice of pro-
posed order of compliance, the alleged
violator may—

(1) File a reply in writing with the of-
ficial who issued the notice; or

(2) Request a hearing in accordance
with Subpart D of this part.

(b) If a reply is filed, as to any
charges not dismissed or not subject to
a consent order of compliance, the al-
leged violator may, within 10 days
after receipt of notice that the remain-
ing charges are not dismissed, request
a hearing in accordance with Subpart
D of this part.

(c) Failure of the alleged violator to
file a reply or request a hearing within
the period provided in paragraph (a) or
(b) of this section—

(1) Constitutes a waiver of the right
to a hearing and the right to an appeal,
and

(2) Authorizes the official who issued
the notice to find the facts to be as al-
leged in the notice and to issue an ap-
propriate order directing compliance,
without further notice or proceedings.

§ 13.77 Consent order of compliance.
(a) At any time before the issuance of

an order of compliance, the official
who issued the notice and the alleged

violator may agree to dispose of the
case by the issuance of a consent order
of compliance by the official.

(b) A proposal for a consent order
submitted to the official who issued
the notice under this section must in-
clude—

(1) A proposed order of compliance;
(2) An admission of all jurisdictional

facts;
(3) An express waiver of right to fur-

ther procedural steps and of all rights
to judicial review;

(4) An incorporation by reference of
the notice and an acknowledgement
that the notice may be used to con-
strue the terms of the order of compli-
ance; and

(5) If the issuance of a consent order
has been agreed upon after the filing of
a request for hearing in accordance
with Subpart D of this part, the pro-
posal for a consent order shall include
a request to be filed with the Hearing
Officer withdrawing the request for a
hearing and requesting that the case be
dismissed.

§ 13.79 Hearing.

If an alleged violator requests a hear-
ing in accordance with § 13.75, the pro-
cedure of Subpart D of this part ap-
plies. At the close of the hearing, the
Hearing Officer, on the record or subse-
quently in writing, sets forth the Hear-
ing Officer’s findings and conclusion
and the reasons therefor, and either—

(a) Dismisses the notice of proposed
order of compliance; or

(b) Issues an order of compliance.

§ 13.81 Order of immediate compli-
ance.

(a) Notwithstanding §§ 13.73 through
13.79, the Chief Counsel, the Assistant
Chief Counsel, Enforcement, the As-
sistant Chief Counsel, Europe, Africa,
and Middle East Area Office, or a Re-
gional Counsel may issue an order of
immediate compliance, which is effec-
tive upon issuance, if the person who
issues the order finds that—

(1) There is strong probability that a
violation is occurring or is about to
occur;

(2) The violation poses a substantial
risk to health or to safety of life or
property; and
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(3) The public interest requires the
avoidance or amelioration of that risk
through immediate compliance and
waiver of the procedures afforded under
§§ 13.73 through 13.79.

(b) An order of immediate compli-
ance is served promptly upon the per-
son against whom the order is issued
by telephone or telegram, and a writ-
ten statement of the relevant facts and
the legal basis for the order, including
the findings required by paragraph (a)
of this section, is served promptly by
personal service or by mail.

(c) The official who issued the order
of immediate compliance may rescind
or suspend the order if it appears that
the criteria set forth in paragraph (a)
of this section are no longer satisfied,
and, when appropriate, may issue a no-
tice of proposed order of compliance
under § 13.73 in lieu thereof.

(d) If at any time in the course of a
proceeding commenced in accordance
with § 13.73 the criteria set forth in
paragraph (a) of this section are satis-
fied, the official who issued the notice
may issue an order of immediate com-
pliance, even if the period for filing a
reply or requesting a hearing specified
in § 13.75 has not expired.

(e) Within three days after receipt of
service of an order of immediate com-
pliance, the alleged violator may re-
quest a hearing in accordance with
Subpart D of this part and the proce-
dure in that subpart will apply except
that—

(1) The case will be heard within fif-
teen days after the date of the order of
immediate compliance unless the al-
leged violator requests a later date;

(2) The order will serve as the com-
plaint; and

(3) The Hearing Officer shall issue his
decision and order dismissing, revers-
ing, modifying, or affirming the order
of immediate compliance on the record
at the close of the hearing.

(f) The filing of a request for hearing
in accordance with paragraph (e) of
this section does not stay the effective-
ness of an order of immediate compli-
ance.

(g) At any time after an order of im-
mediate compliance has become effec-
tive, the official who issued the order
may request the United States Attor-
ney General, or the delegate of the At-

torney General, to bring an action for
appropriate relief in accordance with
§ 13.25.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 13–19, 54 FR 39290, Sept.
25, 1989; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.83 Appeal.

(a) Any party to the hearing may ap-
peal from the order of the Hearing Offi-
cer by filing a notice of appeal with the
Administrator within 20 days after the
date of issuance of the order.

(b) Any person against whom an
order of immediate compliance has
been issued in accordance with § 13.81
or the official who issued the order of
immediate compliance may appeal
from the order of the Hearing Officer
by filing a notice of appeal with the
Administrator within three days after
the date of issuance of the order by the
Hearing Officer.

(c) Unless the Administrator ex-
pressly so provides, the filing of a no-
tice of appeal does not stay the effec-
tiveness of an order of immediate com-
pliance.

(d) If a notice of appeal is not filed
from the order of compliance issued by
a Hearing Officer, such order is the
final agency order of compliance.

(e) Any person filing an appeal au-
thorized by paragraph (a) of this sec-
tion shall file an appeal brief with the
Administrator within 40 days after the
date of the issuance of the order, and
serve a copy on the other party. Any
reply brief must be filed within 20 days
after service of the appeal brief. A copy
of the reply brief must be served on the
appellant.

(f) Any person filing an appeal au-
thorized by paragraph (b) of this sec-
tion shall file an appeal brief with the
Administrator with the notice of ap-
peal and serve a copy on the other
party. Any reply brief must be filed
within 3 days after receipt of the ap-
peal brief. A copy of the reply brief
must be served on the appellant.

(g) On appeal the Administrator re-
views the available record of the pro-
ceeding, and issues an order dismissing,
reversing, modifying or affirming the
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order of compliance or the order of im-
mediate compliance. The Administra-
tor’s order includes the reasons for the
action.

(h) In cases involving an order of im-
mediate compliance, the Administra-
tor’s order on appeal is issued within
ten days after the filing of the notice of
appeal.

§ 13.85 Filing, service and computation
of time.

Filing and service of documents
under this subpart shall be accom-
plished in accordance with § 13.43 ex-
cept service of orders of immediate
compliance under § 13.81(b); and the pe-
riods of time specified in this subpart
shall be computed in accordance with
§ 13.44.

§ 13.87 Extension of time.
(a) The official who issued the notice

of proposed order of compliance, for
good cause shown, may grant an exten-
sion of time to file any document spec-
ified in this subpart, except documents
to be filed with the Administrator.

(b) Extensions of time to file docu-
ments with the Administrator may be
granted by the Administrator upon
written request, served upon all par-
ties, and for good cause shown.

Subpart F—Formal Fact-Finding In-
vestigation Under an Order of
Investigation

§ 13.101 Applicability.
(a) This subpart applies to fact-find-

ing investigations in which an order of
investigation has been issued under
§ 13.3(c) or § 13.5(i) of this part.

(b) This subpart does not limit the
authority of duly designated persons to
issue subpoenas, administer oaths, ex-
amine witnesses and receive evidence
in any informal investigation as pro-
vided for in sections 313 and 1004(a) of
the Federal Aviation Act (49 U.S.C. 1354
and 1484(a)) and section 109(a) of the
Hazardous Materials Transportation
Act (49 U.S.C. 1808(a)).

§ 13.103 Order of investigation.
The order of investigation—
(a) Defines the scope of the investiga-

tion by describing the information

sought in terms of its subject matter
or its relevancy to specified FAA func-
tions;

(b) Sets forth the form of the inves-
tigation which may be either by indi-
vidual deposition or investigative pro-
ceeding or both; and

(c) Names the official who is author-
ized to conduct the investigation and
serve as the Presiding Officer.

§ 13.105 Notification.
Any person under investigation and

any person required to testify and
produce documentary or physical evi-
dence during the investigation will be
advised of the purpose of the investiga-
tion, and of the place where the inves-
tigative proceeding or deposition will
be convened. This may be accomplished
by a notice of investigation or by a
subpoena. A copy of the order of inves-
tigation may be sent to such persons,
when appropriate.

§ 13.107 Designation of additional par-
ties.

(a) The Presiding Officer may des-
ignate additional persons as parties to
the investigation, if in the discretion of
the Presiding Officer, it will aid in the
conduct of the investigation.

(b) The Presiding Officer may des-
ignate any person as a party to the in-
vestigation if that person—

(1) Petitions the Presiding Officer to
participate as a party; and

(2) Is so situated that the disposition
of the investigation may as a practical
matter impair the ability to protect
that person’s interest unless allowed to
participate as a party, and

(3) Is not adequately represented by
existing parties.

§ 13.109 Convening the investigation.
The investigation shall be conducted

at such place or places designated by
the Presiding Officer, and as conven-
ient to the parties involved as expedi-
tious and efficient handling of the in-
vestigation permits.

§ 13.111 Subpoenas.
(a) Upon motion of the Presiding Of-

ficer, or upon the request of a party to
the investigation, the Presiding Officer
may issue a subpoena directing any
person to appear at a designated time
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and place to testify or to produce docu-
mentary or physical evidence relating
to any matter under investigation.

(b) Subpoenas shall be served by per-
sonal service, or upon an agent des-
ignated in writing for the purpose, or
by registered or certified mail ad-
dressed to such person or agent. When-
ever service is made by registered or
certified mail, the date of mailing shall
be considered as the time when service
is made.

(c) Subpoenas shall extend in juris-
diction throughout the United States
or any territory or possession thereof.

§ 13.113 Noncompliance with the in-
vestigative process.

If any person fails to comply with the
provisions of this subpart or with any
subpoena or order issued by the Presid-
ing Officer or the designee of the Pre-
siding Officer, judicial enforcement
may be initiated against that person
under applicable statutes.

§ 13.115 Public proceedings.
(a) All investigative proceedings and

depositions shall be public unless the
Presiding Officer determines that the
public interest requires otherwise.

(b) The Presiding Officer may order
information contained in any report or
document filed or in any testimony
given pursuant to this subpart with-
held from public disclosure when, in
the judgment of the Presiding Officer,
disclosure would adversely affect the
interests of any person and is not re-
quired in the public interest or is not
otherwise required by statute to be
made available to the public. Any per-
son may make written objection to the
public disclosure of such information,
stating the grounds for such objection.

§ 13.117 Conduct of investigative pro-
ceeding or deposition.

(a) The Presiding Officer or the des-
ignee of the Presiding Officer may
question witnesses.

(b) Any witness may be accompanied
by counsel.

(c) Any party may be accompanied by
counsel and either the party or counsel
may—

(1) Question witnesses, provided the
questions are relevant and material to
the matters under investigation and

would not unduly impede the progress
of the investigation; and

(2) Make objections on the record and
argue the basis for such objections.

(d) Copies of all notices or written
communications sent to a party or wit-
ness shall upon request be sent to that
person’s attorney of record.

§ 13.119 Rights of persons against self-
incrimination.

(a) Whenever a person refuses, on the
basis of a privilege against self-in-
crimination, to testify or provide other
information during the course of any
investigation conducted under this sub-
part, the Presiding Officer may, with
the approval of the Attorney General
of the United States, issue an order re-
quiring the person to give testimony or
provide other information. However, no
testimony or other information so
compelled (or any information directly
or indirectly derived from such testi-
mony or other information) may be
used against the person in any criminal
case, except in a prosecution for per-
jury, giving a false statement, or oth-
erwise failing to comply with the
order.

(b) The Presiding Officer may issue
an order under this section if—

(1) The testimony or other informa-
tion from the witness may be necessary
to the public interest; and

(2) The witness has refused or is like-
ly to refuse to testify or provide other
information on the basis of a privilege
against self-incrimination.

(c) Immunity provided by this sec-
tion will not become effective until the
person has refused to testify or provide
other information on the basis of a
privilege against self-incrimination,
and an order under this section has
been issued. An order, however, may be
issued prospectively to become effec-
tive in the event of a claim of the
privilege.

§ 13.121 Witness fees.

All witnesses appearing shall be com-
pensated at the same rate as a witness
appearing before a United States Dis-
trict Court.
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§ 13.123 Submission by party to the in-
vestigation.

(a) During an investigation con-
ducted under this subpart, a party may
submit to the Presiding Officer—

(1) A list of witnesses to be called,
specifying the subject matter of the ex-
pected testimony of each witness, and

(2) A list of exhibits to be considered
for inclusion in the record.

(b) If the Presiding Officer deter-
mines that the testimony of a witness
or the receipt of an exhibit in accord-
ance with paragraph (a) of this section
will be relevant, competent and mate-
rial to the investigation, the Presiding
Officer may subpoena the witness or
use the exhibit during the investiga-
tion.

§ 13.125 Depositions.

Depositions for investigative pur-
poses may be taken at the discretion of
the Presiding Officer with reasonable
notice to the party under investiga-
tion. Such depositions shall be taken
before the Presiding Officer or other
person authorized to administer oaths
and designated by the Presiding Offi-
cer. The testimony shall be reduced to
writing by the person taking the depo-
sition, or under the direction of that
person, and where possible shall then
be subscribed by the deponent. Any
person may be compelled to appear and
testify and to produce physical and
documentary evidence.

§ 13.127 Reports, decisions and orders.

The Presiding Officer shall issue a
written report based on the record de-
veloped during the formal investiga-
tion, including a summary of principal
conclusions. A summary of principal
conclusions shall be prepared by the of-
ficial who issued the order of investiga-
tion in every case which results in no
action, or no action as to a particular
party to the investigation. All such re-
ports shall be furnished to the parties
to the investigation and filed in the
public docket. Insertion of the report
in the Public Docket shall constitute
‘‘entering of record’’ and publication as
prescribed by section 313(b) of the Fed-
eral Aviation Act.

§ 13.129 Post-investigation action.
A decision on whether to initiate

subsequent action shall be made on the
basis of the record developed during
the formal investigation and any other
information in the possession of the
Administrator.

§ 13.131 Other procedures.
Any question concerning the scope or

conduct of a formal investigation not
covered in this subpart may be ruled on
by the Presiding Officer on motion of
the Presiding Officer, or on the motion
of a party or a person testifying or pro-
ducing evidence.

Subpart G—Rules of Practice in
FAA Civil Penalty Actions

SOURCE: Amdt. 13–21, 55 FR 27575, July 3,
1990, unless otherwise noted.

§ 13.201 Applicability.
(a) This subpart applies to the follow-

ing actions:
(1) A civil penalty action in which a

complaint has been issued for an
amount not exceeding $50,000 for a vio-
lation arising under the Federal Avia-
tion Act of 1958, as amended (49 U.S.C.
1301, et seq.), or a rule, regulation, or
order issued thereunder.

(2) A civil penalty action in which a
complaint has been issued for a viola-
tion arising under the Federal Aviation
Act of 1958, as amended (49 U.S.C. 1471,
et seq.) and the Hazardous Materials
Transportation Act (49 U.S.C. 1801 et
seq.), or a rule, regulation, or order
issued thereunder.

(b) This subpart applies only to pro-
ceedings initiated after September 7,
1988. All other cases, hearings, or other
proceedings pending or in progress be-
fore September 7, 1988, are not affected
by the rules in this subpart.

(c) Notwithstanding the provisions of
paragraph (a) of this section, the
United States district courts shall have
exclusive jurisdiction of any civil pen-
alty action initiated by the Adminis-
trator:

(1) Which involves an amount in con-
troversy in excess of $50,000;

(2) Which is an in rem action or in
which an in rem action based on the
same violation has been brought;
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(3) Regarding which an aircraft sub-
ject to lien has been seized by the
United States; and

(4) In which a suit for injunctive re-
lief based on the violation giving rise
to the civil penalty has also been
brought.

§ 13.202 Definitions.
Administrative law judge means an ad-

ministrative law judge appointed pur-
suant to the provisions of 5 U.S.C. 3105.

Agency attorney means the Deputy
Chief Counsel, the Assistant Chief
Counsel, Enforcement, the Assistant
Chief Counsel, Regulations, the Assist-
ant Chief Counsel, Europe, Africa, and
Middle East Area Office, each Regional
Counsel, the Aeronautical Center
Counsel, or the Technical Center Coun-
sel, or an attorney on the staff of the
Assistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Regula-
tions, the Assistant Chief Counsel, Eu-
rope, Africa, and Middle East Area Of-
fice, each Regional Counsel, the Aero-
nautical Center Counsel, or the Tech-
nical Center Counsel who prosecutes a
civil penalty action. An agency attor-
ney shall not include:

(1) The Chief Counsel, the Assistant
Chief Counsel for Litigation, or the
Special Counsel and Director of Civil
Penalty Adjudications; or

(2) Any attorney on the staff of ei-
ther the Assistant Chief Counsel for
Litigation or the Special Counsel and
Director of Civil Penalty Adjudications
who advises the FAA decisionmaker re-
garding an initial decision or any ap-
peal to the FAA decisionmaker; or

(3) Any attorney who is supervised in
a civil penalty action by a person who
provides such advice to the FAA deci-
sionmaker in that action or a factu-
ally-related action.

Attorney means a person licensed by a
state, the District of Columbia, or a
territory of the United States to prac-
tice law or appear before the courts of
that state or territory.

Complaint means a document issued
by an agency attorney alleging a viola-
tion of the Federal Aviation Act of
1958, as amended, or a rule, regulation,
or order issued thereunder, or the Haz-
ardous Materials Transportation Act,
or a rule, regulation, or order issued
thereunder that has been filed with the

hearing docket after a hearing has been
requested pursuant to § 13.16(d)(3) or
§ 13.16(e)(2)(ii) of this part.

FAA decisionmaker means the Admin-
istrator of the Federal Aviation Ad-
ministration, acting in the capacity of
the decisionmaker on appeal, or any
person to whom the Administrator has
delegated the Administrator’s decision-
making authority in a civil penalty ac-
tion. As used in this subpart, the FAA
decisionmaker is the official author-
ized to issue a final decision and order
of the Administrator in a civil penalty
action.

Mail includes U.S. certified mail, U.S.
registered mail, or use of an overnight
express courier service.

Order assessing civil penalty means a
document that contains a finding of
violation of the Federal Aviation Act
of 1958, as amended, or a rule, regula-
tion, or order issued thereunder, or the
Hazardous Materials Transportation
Act, or a rule, regulation, or order
issued thereunder and may direct pay-
ment of a civil penalty. Unless an ap-
peal is filed with the FAA decision-
maker in a timely manner, an initial
decision or order of an administrative
law judge shall be considered an order
assessing civil penalty if an adminis-
trative law judge finds that an alleged
violation occurred and determines that
a civil penalty, in an amount found ap-
propriate by the administrative law
judge, is warranted. Unless a petition
for review is filed with a U.S. Court of
Appeals in a timely manner, a final de-
cision and order of the Administrator
shall be considered an order assessing
civil penalty if the FAA decisionmaker
finds that an alleged violation occurred
and a civil penalty is warranted.

Party means the respondent or the
Federal Aviation Administration
(FAA).

Personal delivery includes hand-deliv-
ery or use of a contract or express mes-
senger service. ‘‘Personal delivery’’
does not include the use of Government
interoffice mail service.

Pleading means a complaint, an an-
swer, and any amendment of these doc-
uments permitted under this subpart.

Properly addressed means a document
that shows an address contained in
agency records, a residential, business,
or other address submitted by a person
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on any document provided under this
subpart, or any other address shown by
other reasonable and available means.

Respondent means a person, corpora-
tion, or company named in a com-
plaint.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–24, 58 FR 50241, Sept.
24, 1993; Amdt. 13–29, 62 FR 46866, Sept. 4,
1997]

§ 13.203 Separation of functions.
(a) Civil penalty proceedings, includ-

ing hearings, shall be prosecuted by an
agency attorney.

(b) An agency employee engaged in
the performance of investigative or
prosecutorial functions in a civil pen-
alty action shall not, in that case or a
factually-related case, participate or
give advice in a decision by the admin-
istrative law judge or by the FAA deci-
sionmaker on appeal, except as counsel
or a witness in the public proceedings.

(c) The Chief Counsel, the Assistant
Chief Counsel for Litigation, the Spe-
cial Counsel and Director of Civil Pen-
alty Adjudications, or an attorney on
the staff of either the Assistant Chief
Counsel for Litigation or the Special
Counsel and Director of Civil Penalty
Adjudications, will advise the FAA de-
cisionmaker regarding an initial deci-
sion or any appeal of a civil penalty ac-
tion to the FAA decisionmaker.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–24, 58 FR 50241, Sept.
24, 1993]

§ 13.204 Appearances and rights of
parties.

(a) Any party may appear and be
heard in person.

(b) Any party may be accompanied,
represented, or advised by an attorney
or representative designated by the
party and may be examined by that at-
torney or representative in any pro-
ceeding governed by this subpart. An
attorney or representative who rep-
resents a party may file a notice of ap-
pearance in the action, in the manner
provided in § 13.210 of this subpart, and
shall serve a copy of the notice of ap-
pearance on each party, in the manner
provided in § 13.211 of this subpart, be-
fore participating in any proceeding
governed by this subpart. The attorney
or representative shall include the

name, address, and telephone number
of the attorney or representative in the
notice of appearance.

(c) Any person may request a copy of
a document upon payment of reason-
able costs. A person may keep an origi-
nal document, data, or evidence, with
the consent of the administrative law
judge, by substituting a legible copy of
the document for the record.

§ 13.205 Administrative law judges.
(a) Powers of an administrative law

judge. In accordance with the rules of
this subpart, an administrative law
judge may:

(1) Give notice of, and hold, prehear-
ing conferences and hearings;

(2) Administer oaths and affirma-
tions;

(3) Issue subpoenas authorized by law
and issue notices of deposition re-
quested by the parties;

(4) Rule on offers of proof;
(5) Receive relevant and material evi-

dence;
(6) Regulate the course of the hearing

in accordance with the rules of this
subpart;

(7) Hold conferences to settle or to
simplify the issues by consent of the
parties;

(8) Dispose of procedural motions and
requests; and

(9) Make findings of fact and conclu-
sions of law, and issue an initial deci-
sion.

(b) Limitations on the power of the ad-
ministrative law judge. The administra-
tive law judge shall not issue an order
of contempt, award costs to any party,
or impose any sanction not specified in
this subpart. If the administrative law
judge imposes any sanction not speci-
fied in this subpart, a party may file an
interlocutory appeal of right with the
FAA decisionmaker pursuant to
§ 13.219(c)(4) of this subpart. This sec-
tion does not preclude an administra-
tive law judge from issuing an order
that bars a person from a specific pro-
ceeding based on a finding of obstrep-
erous or disruptive behavior in that
specific proceeding.

(c) Disqualification. The administra-
tive law judge may disqualify himself
or herself at any time. A party may file
a motion, pursuant to § 13.218(f)(6), re-
questing that an administrative law
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judge be disqualified from the proceed-
ings.

[Amdt. 13–21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990]

§ 13.206 Intervention.
(a) A person may submit a motion for

leave to intervene as a party in a civil
penalty action. Except for good cause
shown, a motion for leave to intervene
shall be submitted not later than 10
days before the hearing.

(b) If the administrative law judge
finds that intervention will not unduly
broaden the issues or delay the pro-
ceedings, the administrative law judge
may grant a motion for leave to inter-
vene if the person will be bound by any
order or decision entered in the action
or the person has a property, financial,
or other legitimate interest that may
not be addressed adequately by the par-
ties. The administrative law judge may
determine the extent to which an in-
tervenor may participate in the pro-
ceedings.

§ 13.207 Certification of documents.
(a) Signature required. The attorney of

record, the party, or the party’s rep-
resentative shall sign each document
tendered for filing with the hearing
docket clerk, the administrative law
judge, the FAA decisionmaker on ap-
peal, or served on each party.

(b) Effect of signing a document. By
signing a document, the attorney of
record, the party, or the party’s rep-
resentative certifies that the attorney,
the party, or the party’s representative
has read the document and, based on
reasonable inquiry and to the best of
that person’s knowledge, information,
and belief, the document is—

(1) Consistent with these rules;
(2) Warranted by existing law or that

a good faith argument exists for exten-
sion, modification, or reversal of exist-
ing law; and

(3) Not unreasonable or unduly bur-
densome or expensive, not made to har-
ass any person, not made to cause un-
necessary delay, not made to cause
needless increase in the cost of the pro-
ceedings, or for any other improper
purpose.

(c) Sanctions. If the attorney of
record, the party, or the party’s rep-
resentative signs a document in viola-

tion of this section, the administrative
law judge or the FAA decisionmaker
shall:

(1) Strike the pleading signed in vio-
lation of this section;

(2) Strike the request for discovery or
the discovery response signed in viola-
tion of this section and preclude fur-
ther discovery by the party;

(3) Deny the motion or request signed
in violation of this section;

(4) Exclude the document signed in
violation of this section from the
record;

(5) Dismiss the interlocutory appeal
and preclude further appeal on that
issue by the party who filed the appeal
until an initial decision has been en-
tered on the record; or

(6) Dismiss the appeal of the adminis-
trative law judge’s initial decision to
the FAA decisionmaker.

§ 13.208 Complaint.

(a) Filing. The agency attorney shall
file the original and one copy of the
complaint with the hearing docket
clerk, or may file a written motion
pursuant to § l3.218(f)(2)(i) of this sub-
part instead of filing a complaint, not
later than 20 days after receipt by the
agency attorney of a request for hear-
ing.

The agency attorney should suggest
a location for the hearing when filing
the complaint.

(b) Service. An agency attorney shall
personally deliver or mail a copy of the
complaint on the respondent, the presi-
dent of the corporation or company
named as a respondent, or a person des-
ignated by the respondent to accept
service of documents in the civil pen-
alty action.

(c) Contents. A complaint shall set
forth the facts alleged, any regulation
allegedly violated by the respondent,
and the proposed civil penalty in suffi-
cient detail to provide notice of any
factual or legal allegation and pro-
posed civil penalty.

(d) Motion to dismiss allegations or com-
plaint. Instead of filing an answer to
the complaint, a respondent may move
to dismiss the complaint, or that part
of the complaint, alleging a violation
that occurred on or after August 2,
1990, and more than 2 years before an
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agency attorney issued a notice of pro-
posed civil penalty to the respondent.

(1) An administrative law judge may
not grant the motion and dismiss the
complaint or part of the complaint if
the administrative law judge finds that
the agency has shown good cause for
any delay in issuing the notice of pro-
posed civil penalty.

(2) If the agency fails to show good
cause for any delay, an administrative
law judge may dismiss the complaint,
or that part of the complaint, alleging
a violation that occurred more than 2
years before an agency attorney issued
the notice of proposed civil penalty to
the respondent.

(3) A party may appeal the adminis-
trative law judge’s ruling on the mo-
tion to dismiss the complaint or any
part of the complaint in accordance
with § 13.219(b) of this subpart.

[Admt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Admt. 13–22, 55 FR 31176, Aug. 1,
1990]

§ 13.209 Answer.
(a) Writing required. A respondent

shall file a written answer to the com-
plaint, or may file a written motion
pursuant to § 13.208(d) or § 13.218(f)(1–4)
of this subpart instead of filing an an-
swer, not later than 30 days after serv-
ice of the complaint. The answer may
be in the form of a letter but must be
dated and signed by the person re-
sponding to the complaint. An answer
may be typewritten or may be legibly
handwritten.

(b) Filing and address. A person filing
an answer shall personally deliver or
mail the original and one copy of the
answer for filing with the hearing
docket clerk, not later than 30 days
after service of the complaint, to the
Hearing Docket, Federal Aviation Ad-
ministration, 800 Independence Avenue,
SW., Room 924A, Washington, DC 20591,
Attention: Hearing Docket Clerk. The
person filing an answer should suggest
a location for the hearing when filing
the answer.

(c) Service. A person filing an answer
shall serve a copy of the answer on the
agency attorney who filed the com-
plaint.

(d) Contents. An answer shall specifi-
cally state any affirmative defense
that the respondent intends to assert

at the hearing. A person filing an an-
swer may include a brief statement of
any relief requested in the answer.

(e) Specific denial of allegations re-
quired. A person filing an answer shall
admit, deny, or state that the person is
without sufficient knowledge or infor-
mation to admit or deny, each num-
bered paragraph of the complaint. Any
statement or allegation contained in
the complaint that is not specifically
denied in the answer may be deemed an
admission of the truth of that allega-
tion. A general denial of the complaint
is deemed a failure to file an answer.

(f) Failure to file answer. A person’s
failure to file an answer without good
cause shall be deemed an admission of
the truth of each allegation contained
in the complaint.

§ 13.210 Filing of documents.

(a) Address and method of filing. A per-
son tendering a document for filing
shall personally deliver or mail the
signed original and one copy of each
document to the Hearing Docket, Fed-
eral Aviation Administration, 800 Inde-
pendence Avenue, SW., Room 924A,
Washington, DC 20591, Attention: Hear-
ing Docket Clerk. A person shall serve
a copy of each document on each party
in accordance with § 13.211 of this sub-
part.

(b) Date of filing. A document shall be
considered to be filed on the date of
personal delivery; or if mailed, the
mailing date shown on the certificate
of service, the date shown on the post-
mark if there is no certificate of serv-
ice, or other mailing date shown by
other evidence if there is no certificate
of service or postmark.

(c) Form. Each document shall be
typewritten or legibly handwritten.

(d) Contents. Unless otherwise speci-
fied in this subpart, each document
must contain a short, plain statement
of the facts on which the person’s case
rests and a brief statement of the ac-
tion requested in the document.

[Amdt. 13–21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990]

§ 13.211 Service of documents.

(a) General. A person shall serve a
copy of any document filed with the
Hearing Docket on each party at the
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time of filing. Service on a party’s at-
torney of record or a party’s designated
representative may be considered ade-
quate service on the party.

(b) Type of service. A person may
serve documents by personal delivery
or by mail.

(c) Certificate of service. A person may
attach a certificate of service to a doc-
ument tendered for filing with the
hearing docket clerk. A certificate of
service shall consist of a statement,
dated and signed by the person filing
the document, that the document was
personally delivered or mailed to each
party on a specific date.

(d) Date of service. The date of service
shall be the date of personal delivery;
or if mailed, the mailing date shown on
the certificate of service, the date
shown on the postmark if there is no
certificate of service, or other mailing
date shown by other evidence if there
is no certificate of service or postmark.

(e) Additional time after service by mail.
Whenever a party has a right or a duty
to act or to make any response within
a prescribed period after service by
mail, or on a date certain after service
by mail, 5 days shall be added to the
prescribed period.

(f) Service by the administrative law
judge. The administrative law judge
shall serve a copy of each document in-
cluding, but not limited to, notices of
prehearing conferences and hearings,
rulings on motions, decisions, and or-
ders, upon each party to the proceed-
ings by personal delivery or by mail.

(g) Valid service. A document that was
properly addressed, was sent in accord-
ance with this subpart, and that was
returned, that was not claimed, or that
was refused, is deemed to have been
served in accordance with this subpart.
The service shall be considered valid as
of the date and the time that the docu-
ment was deposited with a contract or
express messenger, the document was
mailed, or personal delivery of the doc-
ument was refused.

(h) Presumption of service. There shall
be a presumption of service where a
party or a person, who customarily re-
ceives mail, or receives it in the ordi-
nary course of business, at either the
person’s residence or the person’s prin-
cipal place of business, acknowledges
receipt of the document.

§ 13.212 Computation of time.

(a) This section applies to any period
of time prescribed or allowed by this
subpart, by notice or order of the ad-
ministrative law judge, or by any ap-
plicable statute.

(b) The date of an act, event, or de-
fault, after which a designated time pe-
riod begins to run, is not included in a
computation of time under this sub-
part.

(c) The last day of a time period is in-
cluded in a computation of time unless
it is a Saturday, Sunday, or a legal hol-
iday. If the last day of the time period
is a Saturday, Sunday, or legal holi-
day, the time period runs until the end
of the next day that is not a Saturday,
Sunday, or legal holiday.

§ 13.213 Extension of time.

(a) Oral requests. The parties may
agree to extend for a reasonable period
the time for filing a document under
this subpart. If the parties agree, the
administrative law judge shall grant
one extension of time to each party.
The party seeking the extension of
time shall submit a draft order to the
administrative law judge to be signed
by the administrative law judge and
filed with the hearing docket clerk.
The administrative law judge may
grant additional oral requests for an
extension of time where the parties
agree to the extension.

(b) Written motion. A party shall file a
written motion for an extension of
time with the administrative law judge
not later than 7 days before the docu-
ment is due unless good cause for the
late filing is shown. A party filing a
written motion for an extension of
time shall serve a copy of the motion
on each party. The administrative law
judge may grant the extension of time
if good cause for the extension is
shown.

(c) Failure to rule. If the administra-
tive law judge fails to rule on a written
motion for an extension of time by the
date the document was due, the motion
for an extension of time is deemed
granted for no more than 20 days after
the original date the document was to
be filed.
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§ 13.214 Amendment of pleadings.
(a) Filing and service. A party shall

file the amendment with the adminis-
trative law judge and shall serve a copy
of the amendment on all parties to the
proceeding.

(b) Time. A party shall file an amend-
ment to a complaint or an answer
within the following:

(1) Not later than 15 days before the
scheduled date of a hearing, a party
may amend a complaint or an answer
without the consent of the administra-
tive law judge.

(2) Less than 15 days before the
scheduled date of a hearing, the admin-
istrative law judge may allow amend-
ment of a complaint or an answer only
for good cause shown in a motion to
amend.

(c) Responses. The administrative law
judge shall allow a reasonable time,
but not more than 20 days from the
date of filing, for other parties to re-
spond if an amendment to a complaint,
answer, or other pleading has been filed
with the administrative law judge.

§ 13.215 Withdrawal of complaint or
request for hearing.

At any time before or during a hear-
ing, an agency attorney may withdraw
a complaint or a party may withdraw a
request for a hearing without the con-
sent of the administrative law judge. If
an agency attorney withdraws the
complaint or a party withdraws the re-
quest for a hearing and the answer, the
administrative law judge shall dismiss
the proceedings under this subpart
with prejudice.

§ 13.216 Waivers.
Waivers of any rights provided by

statute or regulation shall be in writ-
ing or by stipulation made at a hearing
and entered into the record. The par-
ties shall set forth the precise terms of
the waiver and any conditions.

§ 13.217 Joint procedural or discovery
schedule.

(a) General. The parties may agree to
submit a schedule for filing all pre-
hearing motions, a schedule for con-
ducting discovery in the proceedings,
or a schedule that will govern all pre-
hearing motions and discovery in the
proceedings.

(b) Form and content of schedule. If the
parties agree to a joint procedural or
discovery schedule, one of the parties
shall file the joint schedule with the
administrative law judge, setting forth
the dates to which the parties have
agreed, and shall serve a copy of the
joint schedule on each party.

(1) The joint schedule may include,
but need not be limited to, requests for
discovery, any objections to discovery
requests, responses to discovery re-
quests to which there are no objec-
tions, submission of prehearing mo-
tions, responses to prehearing motions,
exchange of exhibits to be introduced
at the hearing, and a list of witnesses
that may be called at the hearing.

(2) Each party shall sign the original
joint schedule to be filed with the ad-
ministrative law judge.

(c) Time. The parties may agree to
submit all prehearing motions and re-
sponses and may agree to close discov-
ery in the proceedings under the joint
schedule within a reasonable time be-
fore the date of the hearing, but not
later than 15 days before the hearing.

(d) Order establishing joint schedule.
The administrative law judge shall ap-
prove the joint schedule filed by the
parties. One party shall submit a draft
order establishing a joint schedule to
the administrative law judge to be
signed by the administrative law judge
and filed with the hearing docket
clerk.

(e) Disputes. The administrative law
judge shall resolve disputes regarding
discovery or disputes regarding compli-
ance with the joint schedule as soon as
possible so that the parties may con-
tinue to comply with the joint sched-
ule.

(f) Sanctions for failure to comply with
joint schedule. If a party fails to comply
with the administrative law judge’s
order establishing a joint schedule, the
administrative law judge may direct
that party to comply with a motion to
discovery request or, limited to the ex-
tent of the party’s failure to comply
with a motion or discovery request, the
administrative law judge may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;

VerDate 12<JAN>99 01:29 Feb 03, 1999 Jkt 183040 PO 00000 Frm 00055 Fmt 8010 Sfmt 8010 Y:\SGML\183040T.XXX pfrm03 PsN: 183040T



60

14 CFR Ch. I (1–1–99 Edition) § 13.218

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing, or

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

§ 13.218 Motions.
(a) General. A party applying for an

order or ruling not specifically pro-
vided in this subpart shall do so by mo-
tion. A party shall comply with the re-
quirements of this section when filing
a motion with the administrative law
judge. A party shall serve a copy of
each motion on each party.

(b) Form and contents. A party shall
state the relief sought by the motion
and the particular grounds supporting
that relief. If a party has evidence in
support of a motion, the party shall at-
tach any supporting evidence, includ-
ing affidavits, to the motion.

(c) Filing of motions. A motion made
prior to the hearing must be in writing.
Unless otherwise agreed by the parties
or for good cause shown, a party shall
file any prehearing motion, and shall
serve a copy on each party, not later
than 30 days before the hearing. Mo-
tions introduced during a hearing may
be made orally on the record unless the
administrative law judge directs other-
wise.

(d) Answers to motions. Any party may
file an answer, with affidavits or other
evidence in support of the answer, not
later than 10 days after service of a
written motion on that party. When a
motion is made during a hearing, the
answer may be made at the hearing on
the record, orally or in writing, within
a reasonable time determined by the
administrative law judge.

(e) Rulings on motions. The adminis-
trative law judge shall rule on all mo-
tions as follows:

(1) Discovery motions. The administra-
tive law judge shall resolve all pending
discovery motions not later than 10
days before the hearing.

(2) Prehearing motions. The adminis-
trative law judge shall resolve all pend-
ing prehearing motions not later than 7
days before the hearing. If the adminis-
trative law judge issues a ruling or
order orally, the administrative law
judge shall serve a written copy of the
ruling or order, within 3 days, on each

party. In all other cases, the adminis-
trative law judge shall issue rulings
and orders in writing and shall serve a
copy of the ruling or order on each
party.

(3) Motions made during the hearing.
The administrative law judge may
issue rulings and orders on motions
made during the hearing orally. Oral
rulings or orders on motions must be
made on the record.

(f) Specific motions. A party may file
the following motions with the admin-
istrative law judge:

(1) Motion to dismiss for insufficiency.
A respondent may file a motion to dis-
miss the complaint for insufficiency in-
stead of filing an answer. If the admin-
istrative law judge denies the motion
to dismiss the complaint for insuffi-
ciency, the respondent shall file an an-
swer not later than 10 days after serv-
ice of the administrative law judge’s
denial of the motion. A motion to dis-
miss the complaint for insufficiency
must show that the complaint fails to
state a violation of the Federal Avia-
tion Act of 1958, as amended, or a rule,
regulation, or order issued thereunder,
or a violation of the Hazardous Mate-
rials Transportation Act, or a rule, reg-
ulation, or order issued thereunder.

(2) Motion to dismiss. A party may file
a motion to dismiss, specifying the
grounds for dismissal. If an administra-
tive law judge grants a motion to dis-
miss in part, a party may appeal the
administrative law judge’s ruling on
the motion to dismiss under § 13.219(b)
of this subpart.

(i) Motion to dismiss a request for a
hearing. An agency attorney may file a
motion to dismiss a request for a hear-
ing instead of filing a complaint. If the
motion to dismiss is not granted, the
agency attorney shall file the com-
plaint and shall serve a copy of the
complaint on each party not later than
10 days after service of the administra-
tive law judge’s ruling or order on the
motion to dismiss. If the motion to dis-
miss is granted and the proceedings are
terminated without a hearing, the re-
spondent may file an appeal pursuant
to § 13.233 of this subpart. If required by
the decision on appeal, the agency at-
torney shall file a complaint and shall
serve a copy of the complaint on each
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party not later than 10 days after serv-
ice of the decision on appeal.

(ii) Motion to dismiss a complaint. A re-
spondent may file a motion to dismiss
a complaint instead of filing an answer.
If the motion to dismiss is not granted,
the respondent shall file an answer and
shall serve a copy of the answer on
each party not later than 10 days after
service of the administrative law
judge’s ruling or order on the motion
to dismiss. If the motion to dismiss is
granted and the proceedings are termi-
nated without a hearing, the agency
attorney may file an appeal pursuant
to § 13.233 of this subpart. If required by
the decision on appeal, the respondent
shall file an answer and shall serve a
copy of the answer on each party not
later than 10 days after service of the
decision on appeal.

(3) Motion for more definite statement.
A party may file a motion for more
definite statement of any pleading
which requires a response under this
subpart. A party shall set forth, in de-
tail, the indefinite or uncertain allega-
tions contained in a complaint or re-
sponse to any pleading and shall sub-
mit the details that the party believes
would make the allegation or response
definite and certain.

(i) Complaint. A respondent may file a
motion requesting a more definite
statement of the allegations contained
in the complaint instead of filing an
answer. If the administrative law judge
grants the motion, the agency attorney
shall supply a more definite statement
not later than 15 days after service of
the ruling granting the motion. If the
agency attorney fails to supply a more
definite statement, the administrative
law judge shall strike the allegations
in the complaint to which the motion
is directed. If the administrative law
judge denies the motion, the respond-
ent shall file an answer and shall serve
a copy of the answer on each party not
later than 10 days after service of the
order of denial.

(ii) Answer. An agency attorney may
file a motion requesting a more defi-
nite statement if an answer fails to re-
spond clearly to the allegations in the
complaint. If the administrative law
judge grants the motion, the respond-
ent shall supply a more definite state-
ment not later than 15 days after serv-

ice of the ruling on the motion. If the
respondent fails to supply a more defi-
nite statement, the administrative law
judge shall strike those statements in
the answer to which the motion is di-
rected. The respondent’s failure to sup-
ply a more definite statement may be
deemed an admission of unanswered al-
legations in the complaint.

(4) Motion to strike. Any party may
make a motion to strike any insuffi-
cient allegation or defense, or any re-
dundant, immaterial, or irrelevant
matter in a pleading. A party shall file
a motion to strike with the adminis-
trative law judge and shall serve a copy
on each party before a response is re-
quired under this subpart or, if a re-
sponse is not required, not later than 10
days after service of the pleading.

(5) Motion for decision. A party may
make a motion for decision, regarding
all or any part of the proceedings, at
any time before the administrative law
judge has issued an initial decision in
the proceedings. The administrative
law judge shall grant a party’s motion
for decision if the pleadings, deposi-
tions, answers to interrogatories, ad-
missions, matters that the administra-
tive law judge has officially noticed, or
evidence introduced during the hearing
show that there is no genuine issue of
material fact and that the party mak-
ing the motion is entitled to a decision
as a matter of law. The party making
the motion for decision has the burden
of showing that there is no genuine
issue of material fact disputed by the
parties.

(6) Motion for disqualification. A party
may file a motion for disqualification
with the administrative law judge and
shall serve a copy on each party. A
party may file the motion at any time
after the administrative law judge has
been assigned to the proceedings but
shall make the motion before the ad-
ministrative law judge files an initial
decision in the proceedings.

(i) Motion and supporting affidavit. A
party shall state the grounds for dis-
qualification, including, but not lim-
ited to, personal bias, pecuniary inter-
est, or other factors showing disquali-
fication, in the motion for disqualifica-
tion. A party shall submit an affidavit
with the motion for disqualification
that sets forth, in detail, the matters
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alleged to constitute grounds for dis-
qualification.

(ii) Answer. A party shall respond to
the motion for disqualification not
later than 5 days after service of the
motion for disqualification.

(iii) Decision on motion for disqualifica-
tion. The administrative law judge
shall render a decision on the motion
for disqualification not later than 15
days after the motion has been filed. If
the administrative law judge finds that
the motion for disqualification and
supporting affidavit show a basis for
disqualification, the administrative
law judge shall withdraw from the pro-
ceedings immediately. If the adminis-
trative law judge finds that disquali-
fication is not warranted, the adminis-
trative law judge shall deny the motion
and state the grounds for the denial on
the record. If the administrative law
judge fails to rule on a party’s motion
for disqualification within 15 days after
the motion has been filed, the motion
is deemed granted.

(iv) Appeal. A party may appeal the
administrative law judge’s denial of
the motion for disqualification in ac-
cordance with § 13.219(b) of this sub-
part.

§ 13.219 Interlocutory appeals.
(a) General. Unless otherwise pro-

vided in this subpart, a party may not
appeal a ruling or decision of the ad-
ministrative law judge to the FAA de-
cisionmaker until the initial decision
has been entered on the record. A deci-
sion or order of the FAA decisionmaker
on the interlocutory appeal does not
constitute a final order of the Adminis-
trator for the purposes of judicial ap-
pellate review under section 1006 of the
Federal Aviation Act of 1958, as amend-
ed.

(b) Interlocutory appeal for cause. If a
party files a written request for an in-
terlocutory appeal for cause with the
administrative law judge, or orally re-
quests an interlocutory appeal for
cause, the proceedings are stayed until
the administrative law judge issues a
decision on the request. If the adminis-
trative law judge grants the request,
the proceedings are stayed until the
FAA decisionmaker issues a decision
on the interlocutory appeal. The ad-
ministrative law judge shall grant an

interlocutory appeal for cause if a
party shows that delay of the appeal
would be detrimental to the public in-
terest or would result in undue preju-
dice to any party.

(c) Interlocutory appeals of right. If a
party notifies the administrative law
judge of an interlocutory appeal of
right, the proceedings are stayed until
the FAA decisionmaker issues a deci-
sion on the interlocutory appeal. A
party may file an interlocutory appeal
with the FAA decisionmaker, without
the consent of the administrative law
judge, before an initial decision has
been entered in the case of:

(1) A ruling or order by the adminis-
trative law judge barring a person from
the proceedings.

(2) Failure of the administrative law
judge to dismiss the proceedings in ac-
cordance with § 13.215 of this subpart.

(3) A ruling or order by the adminis-
trative law judge in violation of
§ 13.205(b) of this subpart.

(d) Procedure. A party shall file a no-
tice of interlocutory appeal, with sup-
porting documents, with the FAA deci-
sionmaker and the hearing docket
clerk, and shall serve a copy of the no-
tice and supporting documents on each
party and the administrative law
judge, not later than 10 days after the
administrative law judge’s decision
forming the basis of an interlocutory
appeal of right or not later than 10
days after the administrative law
judge’s decision granting an interlocu-
tory appeal for cause, whichever is ap-
propriate. A party shall file a reply
brief, if any, with the FAA decision-
maker and serve a copy of the reply
brief on each party, not later than 10
days after service of the appeal brief.
The FAA decisionmaker shall render a
decision on the interlocutory appeal,
on the record and as a part of the deci-
sion in the proceedings, within a rea-
sonable time after receipt of the inter-
locutory appeal.

(e) The FAA decisionmaker may re-
ject frivolous, repetitive, or dilatory
appeals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals in a
proceeding in which there have been

VerDate 12<JAN>99 01:29 Feb 03, 1999 Jkt 183040 PO 00000 Frm 00058 Fmt 8010 Sfmt 8010 Y:\SGML\183040T.XXX pfrm03 PsN: 183040T



63

Federal Aviation Administration, DOT § 13.220

frivolous, repetitive, or dilatory inter-
locutory appeals.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–23, 55 FR 45983, Oct. 31,
1990]

§ 13.220 Discovery.
(a) Initiation of discovery. Any party

may initiate discovery described in
this section, without the consent or ap-
proval of the administrative law judge,
at any time after a complaint has been
filed in the proceedings.

(b) Methods of discovery. The follow-
ing methods of discovery are permitted
under this section: depositions on oral
examination or written questions of
any person; written interrogatories di-
rected to a party; requests for produc-
tion of documents or tangible items to
any person; and requests for admission
by a party. A party is not required to
file written interrogatories and re-
sponses, requests for production of doc-
uments or tangible items and re-
sponses, and requests for admission and
response with the administrative law
judge or the hearing docket clerk. In
the event of a discovery dispute, a
party shall attach a copy of these docu-
ments in support of a motion made
under this section.

(c) Service on the agency. A party
shall serve each discovery request di-
rected to the agency or any agency em-
ployee on the agency attorney of
record.

(d) Time for response to discovery re-
quests. Unless otherwise directed by
this subpart or agreed by the parties, a
party shall respond to a request for dis-
covery, including filing objections to a
request for discovery, not later than 30
days of service of the request.

(e) Scope of discovery. Subject to the
limits on discovery set forth in para-
graph (f) of this section, a party may
discover any matter that is not privi-
leged and that is relevant to the sub-
ject matter of the proceeding. A party
may discover information that relates
to the claim or defense of any party in-
cluding the existence, description, na-
ture, custody, condition, and location
of any document or other tangible item
and the identity and location of any
person having knowledge of discover-
able matter. A party may discover
facts known, or opinions held, by an

expert who any other party expects to
call to testify at the hearing. A party
has no ground to object to a discovery
request on the basis that the informa-
tion sought would not be admissible at
the hearing if the information sought
during discovery is reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(f) Limiting discovery. The administra-
tive law judge shall limit the frequency
and extent of discovery permitted by
this section if a party shows that—

(1) The information requested is cu-
mulative or repetitious;

(2) The information requested can be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

(g) Confidential orders. A party or per-
son who has received a discovery re-
quest for information that is related to
a trade secret, confidential or sensitive
material, competitive or commercial
information, proprietary data, or infor-
mation on research and development,
may file a motion for a confidential
order with the administrative law
judge and shall serve a copy of the mo-
tion for a confidential order on each
party.

(1) The party or person making the
motion must show that the confiden-
tial order is necessary to protect the
information from disclosure to the pub-
lic.

(2) If the administrative law judge de-
termines that the requested material is
not necessary to decide the case, the
administrative law judge shall preclude
any inquiry into the matter by any
party.

(3) If the administrative law judge de-
termines that the requested material
may be disclosed during discovery, the
administrative law judge may order
that the material may be discovered
and disclosed under limited conditions
or may be used only under certain
terms and conditions.

(4) If the administrative law judge de-
termines that the requested material is
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necessary to decide the case and that a
confidential order is warranted, the ad-
ministrative law judge shall provide:

(i) An opportunity for review of the
document by the parties off the record;

(ii) Procedures for excluding the in-
formation from the record; and

(iii) Order that the parties shall not
disclose the information in any manner
and the parties shall not use the infor-
mation in any other proceeding.

(h) Protective orders. A party or a per-
son who has received a request for dis-
covery may file a motion for protective
order with the administrative law
judge and shall serve a copy of the mo-
tion for protective order on each party.
The party or person making the mo-
tion must show that the protective
order is necessary to protect the party
or the person from annoyance, embar-
rassment, oppression, or undue burden
or expense. As part of the protective
order, the administrative law judge
may:

(1) Deny the discovery request;
(2) Order that discovery be conducted

only on specified terms and conditions,
including a designation of the time or
place for discovery or a determination
of the method of discovery; or

(3) Limit the scope of discovery or
preclude any inquiry into certain mat-
ters during discovery.

(i) Duty to supplement or amend re-
sponses. A party who has responded to a
discovery request has a duty to supple-
ment or amend the response, as soon as
the information is known, as follows:

(1) A party shall supplement or
amend any response to a question re-
questing the identity and location of
any person having knowledge of discov-
erable matters.

(2) A party shall supplement or
amend any response to a question re-
questing the identity of each person
who will be called to testify at the
hearing as an expert witness and the
subject matter and substance of that
witness’ testimony.

(3) A party shall supplement or
amend any response that was incorrect
when made or any response that was
correct when made but is no longer
correct, accurate, or complete.

(j) Depositions. The following rules
apply to depositions taken pursuant to
this section:

(1) Form. A deposition shall be taken
on the record and reduced to writing.
The person being deposed shall sign the
deposition unless the parties agree to
waive the requirement of a signature.

(2) Administration of oaths. Within the
United States, or a territory or posses-
sion subject to the jurisdiction of the
United States, a party shall take a dep-
osition before a person authorized to
administer oaths by the laws of the
United States or authorized by the law
of the place where the examination is
held. In foreign countries, a party shall
take a deposition in any manner al-
lowed by the Federal Rules of Civil
Procedure.

(3) Notice of deposition. A party shall
serve a notice of deposition, stating the
time and place of the deposition and
the name and address of each person to
be examined, on the person to be de-
posed, on the administrative law judge,
on the hearing docket clerk, and on
each party not later than 7 days before
the deposition. A party may serve a no-
tice of deposition less than 7 days be-
fore the deposition only with consent
of the administrative law judge. If a
subpoena duces tecum is to be served on
the person to be examined, the party
shall attach a copy of the subpoena
duces tecum that describes the mate-
rials to be produced at the deposition
to the notice of deposition.

(4) Use of depositions. A party may use
any part or all of a deposition at a
hearing authorized under this subpart
only upon a showing of good cause. The
deposition may be used against any
party who was present or represented
at the deposition or who had reason-
able notice of the deposition.

(k) Interrogatories. A party, the par-
ty’s attorney, or the party’s represent-
ative may sign the party’s responses to
interrogatories. A party shall answer
each interrogatory separately and com-
pletely in writing.If a party objects to
an interrogatory, the party shall state
the objection and the reasons for the
objection. An opposing party may use
any part or all of a party’s responses to
interrogatories at a hearing authorized
under this subpart to the extent that
the response is relevant, material, and
not repetitious.

(1) A party shall not serve more than
30 interrogatories to each other party.
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Each subpart of an interrogatory shall
be counted as a separate interrogatory.

(2) A party shall file a motion for
leave to serve additional interrog-
atories on a party with the administra-
tive law judge before serving additional
interrogatories on a party. The admin-
istrative law judge shall grant the mo-
tion only if the party shows good cause
for the party’s failure to inquire about
the information previously and that
the information cannot reasonably be
obtained using less burdensome discov-
ery methods or be obtained from other
sources.

(l) Requests for admission. A party
may serve a written request for admis-
sion of the truth of any matter within
the scope of discovery under this sec-
tion or the authenticity of any docu-
ment described in the request. A party
shall set forth each request for admis-
sion separately. A party shall serve
copies of documents referenced in the
request for admission unless the docu-
ments have been provided or are rea-
sonably available for inspection and
copying.

(1) Time. A party’s failure to respond
to a request for admission, in writing
and signed by the attorney or the
party, not later than 30 days after serv-
ice of the request, is deemed an admis-
sion of the truth of the statement or
statements contained in the request for
admission. The administrative law
judge may determine that a failure to
respond to a request for admission is
not deemed an admission of the truth if
a party shows that the failure was due
to circumstances beyond the control of
the party or the party’s attorney.

(2) Response. A party may object to a
request for admission and shall state
the reasons for objection. A party may
specifically deny the truth of the mat-
ter or describe the reasons why the
party is unable to truthfully deny or
admit the matter. If a party is unable
to deny or admit the truth of the mat-
ter, the party shall show that the party
has made reasonable inquiry into the
matter or that the information known
to, or readily obtainable by, the party
is insufficient to enable the party to
admit or deny the matter. A party may
admit or deny any part of the request
for admission. If the administrative
law judge determines that a response

does not comply with the requirements
of this rule or that the response is in-
sufficient, the matter is deemed admit-
ted.

(3) Effect of admission. Any matter ad-
mitted or deemed admitted under this
section is conclusively established for
the purpose of the hearing and appeal.

(m) Motion to compel discovery. A
party may make a motion to compel
discovery if a person refuses to answer
a question during a deposition, a party
fails or refuses to answer an interrog-
atory, if a person gives an evasive or
incomplete answer during a deposition
or when responding to an interrog-
atory, or a party fails or refuses to
produce documents or tangible items.
During a deposition, the proponent of a
question may complete the deposition
or may adjourn the examination before
making a motion to compel if a person
refuses to answer.

(n) Failure to comply with a discovery
order or order to compel. If a party fails
to comply with a discovery order or an
order to compel, the administrative
law judge, limited to the extent of the
party’s failure to comply with the dis-
covery order or motion to compel,
may:

(1) Strike that portion of a party’s
pleadings;

(2) Preclude prehearing or discovery
motions by that party;

(3) Preclude admission of that por-
tion of a party’s evidence at the hear-
ing; or

(4) Preclude that portion of the testi-
mony of that party’s witnesses at the
hearing.

[Amdt. 13–21, 55 FR 27575, July 3, 1990, as
amended by Amdt. 13–23, 55 FR 45983, Oct. 31,
1990]

§ 13.221 Notice of hearing.

(a) Notice. The administrative law
judge shall give each party at least 60
days notice of the date, time, and loca-
tion of the hearing.

(b) Date, time, and location of the hear-
ing. The administrative law judge to
whom the proceedings have been as-
signed shall set a reasonable date,
time, and location for the hearing. The
administrative law judge shall consider
the need for discovery and any joint
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procedural or discovery schedule sub-
mitted by the parties when determin-
ing the hearing date. The administra-
tive law judge shall give due regard to
the convenience of the parties, the lo-
cation where the majority of the wit-
nesses reside or work, and whether the
location is served by a scheduled air
carrier.

(c) Earlier hearing. With the consent
of the administrative law judge, the
parties may agree to hold the hearing
on an earlier date than the date speci-
fied in the notice of hearing.

§ 13.222 Evidence.
(a) General. A party is entitled to

present the party’s case or defense by
oral, documentary, or demonstrative
evidence, to submit rebuttal evidence,
and to conduct any cross-examination
that may be required for a full and true
disclosure of the facts.

(b) Admissibility. A party may intro-
duce any oral, documentary, or demon-
strative evidence in support of the par-
ty’s case or defense. The administra-
tive law judge shall admit any oral,
documentary, or demonstrative evi-
dence introduced by a party but shall
exclude irrelevant, immaterial, or un-
duly repetitious evidence.

(c) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this subpart. The fact that
evidence submitted by a party is hear-
say goes only to the weight of the evi-
dence and does not affect its admissi-
bility.

§ 13.223 Standard of proof.
The administrative law judge shall

issue an initial decision or shall rule in
a party’s favor only if the decision or
ruling is supported by, and in accord-
ance with, the reliable, probative, and
substantial evidence contained in the
record. In order to prevail, the party
with the burden of proof shall prove
the party’s case or defense by a prepon-
derance of reliable, probative, and sub-
stantial evidence.

§ 13.224 Burden of proof.
(a) Except in the case of an affirma-

tive defense, the burden of proof is on
the agency.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-

tion, request, or order has the burden
of proof.

(c) A party who has asserted an af-
firmative defense has the burden of
proving the affirmative defense.

§ 13.225 Offer of proof.
A party whose evidence has been ex-

cluded by a ruling of the administra-
tive law judge may offer the evidence
for the record on appeal.

§ 13.226 Public disclosure of evidence.
(a) The administrative law judge may

order that any information contained
in the record be withheld from public
disclosure. Any person may object to
disclosure of information in the record
by filing a written motion to withhold
specific information with the adminis-
trative law judge and serving a copy of
the motion on each party. The party
shall state the specific grounds for non-
disclosure in the motion.

(b) The administrative law judge
shall grant the motion to withhold in-
formation in the record if, based on the
motion and any response to the mo-
tion, the administrative law judge de-
termines that disclosure would be det-
rimental to aviation safety, disclosure
would not be in the public interest, or
that the information is not otherwise
required to be made available to the
public.

§ 13.227 Expert or opinion witnesses.
An employee of the agency may not

be called as an expert or opinion wit-
ness, for any party other than the
FAA, in any proceeding governed by
this subpart. An employee of a respond-
ent may not be called by an agency at-
torney as an expert or opinion witness
for the FAA in any proceeding gov-
erned by this subpart to which the re-
spondent is a party.

§ 13.228 Subpoenas.
(a) Request for subpoena. A party may

obtain a subpoena to compel the at-
tendance of a witness at a deposition or
hearing or to require the production of
documents or tangible items from the
hearing docket clerk. The hearing
docket clerk shall deliver the sub-
poena, signed by the hearing docket
clerk or an administrative law judge
but otherwise in blank, to the party.
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The party shall complete the subpoena,
stating the title of the action and the
date and time for the witness’ attend-
ance or production of documents or
items. The party who obtained the sub-
poena shall serve the subpoena on the
witness.

(b) Motion to quash or modify the sub-
poena. A party, or any person upon
whom a subpoena has been served, may
file a motion to quash or modify the
subpoena with the administrative law
judge at or before the time specified in
the subpoena for compliance. The ap-
plicant shall describe, in detail, the
basis for the application to quash or
modify the supoena including, but not
limited to, a statement that the testi-
mony, document, or tangible evidence
is not relevant to the proceeding, that
the subpoena is not reasonably tailored
to the scope of the proceeding, or that
the subpoena is unreasonable and op-
pressive. A motion to quash or modify
the subpoena will stay the effect of the
subpoena pending a decision by the ad-
ministrative law judge on the motion.

(c) Enforcement of subpoena. Upon a
showing that a person has failed or re-
fused to comply with a subpoena, a
party may apply to the local Federal
district court to seek judicial enforce-
ment of the subpoena in accordance
with section 1004 of the Federal Avia-
tion Act of 1958, as amended.

§ 13.229 Witness fees.
(a) General. Unless otherwise author-

ized by the administrative law judge,
the party who applies for a subpoena to
compel the attendance of a witness at
a deposition or hearing, or the party at
whose request a witness appears at a
deposition or hearing, shall pay the
witness fees described in this section.

(b) Amount. Except for an employee
of the agency who appears at the direc-
tion of the agency, a witness who ap-
pears at a deposition or hearing is enti-
tled to the same fees and mileage ex-
penses as are paid to a witness in a
court of the United States in com-
parable circumstances.

§ 13.230 Record.
(a) Exclusive record. The transcript of

all testimony in the hearing, all exhib-
its received into evidence, and all mo-
tions, applications, requests, and rul-

ings shall constitute the exclusive
record for decision of the proceedings
and the basis for the issuance of any
orders in the proceeding. Any proceed-
ings regarding the disqualification of
an administrative law judge shall be
included in the record.

(b) Examination and copying of record.
Any person may examine the record at
the Hearing Docket, Federal Aviation
Administration, 800 Independence Ave-
nue, SW., Room 924A, Washington, DC
20591. Any person may have a copy of
the record after payment of reasonable
costs to copy the record.

§ 13.231 Argument before the adminis-
trative law judge.

(a) Arguments during the hearing. Dur-
ing the hearing, the administrative law
judge shall give the parties a reason-
able opportunity to present arguments
on the record supporting or opposing
motions, objections, and rulings if the
parties request an opportunity for ar-
gument. The administrative law judge
may request written arguments during
the hearing if the administrative law
judge finds that submission of written
arguments would be reasonable.

(b) Final oral argument. At the conclu-
sion of the hearing and before the ad-
ministrative law judge issues an initial
decision in the proceedings, the parties
are entitled to submit oral proposed
findings of fact and conclusions of law,
exceptions to rulings of the adminis-
trative law judge, and supporting argu-
ments for the findings, conclusions, or
exceptions. At the conclusion of the
hearing, a party may waive final oral
argument.

(c) Posthearing briefs. The administra-
tive law judge may request written
posthearing briefs before the adminis-
trative law judge issues an initial deci-
sion in the proceedings if the adminis-
trative law judge finds that submission
of written arguments would be reason-
able. If a party files a written
posthearing brief, the party shall in-
clude proposed findings of fact and con-
clusions of law, exceptions to rulings of
the administrative law judge, and sup-
porting arguments for the findings,
conclusions, or exceptions. The admin-
istrative law judge shall give the par-
ties a reasonable opportunity, not
more than 30 days after receipt of the
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transcript, to prepare and submit the
briefs.

§ 13.232 Initial decision.

(a) Contents. The administrative law
judge shall issue an initial decision at
the conclusion of the hearing. In each
oral or written decision, the adminis-
trative law judge shall include findings
of fact and conclusions of law, and the
grounds supporting those findings and
conclusions, upon all material issues of
fact, the credibility of witnesses, the
applicable law, any exercise of the ad-
ministrative law judge’s discretion, the
amount of any civil penalty found ap-
propriate by the administrative law
judge, and a discussion of the basis for
any order issued in the proceedings.
The administrative law judge is not re-
quired to provide a written explanation
for rulings on objections, procedural
motions, and other matters not di-
rectly relevant to the substance of the
initial decision. If the administrative
law judge refers to any previous unre-
ported or unpublished initial decision,
the administrative law judge shall
make copies of that initial decision
available to all parties and the FAA de-
cisionmaker.

(b) Oral decision. Except as provided
in paragraph (c) of this section, at the
conclusion of the hearing, the adminis-
trative law judge shall issue the initial
decision and order orally on the record.

(c) Written decision. The administra-
tive law judge may issue a written ini-
tial decision not later than 30 days
after the conclusion of the hearing or
submission of the last posthearing brief
if the administrative law judge finds
that issuing a written initial decision
is reasonable. The administrative law
judge shall serve a copy of any written
initial decision on each party.

(d) Order assessing civil penalty. Unless
appealed pursuant to § 13.233 of this
subpart, the initial decision issued by
the administrative law judge shall be
considered an order assessing civil pen-
alty if the administrative law judge
finds that an alleged violation occurred
and determines that a civil penalty, in
an amount found appropriate by the
administrative law judge, is warranted.

§ 13.233 Appeal from initial decision.

(a) Notice of appeal. A party may ap-
peal the initial decision, and any deci-
sion not previously appealed pursuant
to § 13.219, by filing a notice of appeal
with the FAA decisionmaker. A party
shall file the notice of appeal with the
Federal Aviation Administration, 800
Independence Avenue, SW., Room 924A,
Washington, DC 20591, Attention: Ap-
pellate Docket Clerk. A party shall file
the notice of appeal not later than 10
days after entry of the oral initial deci-
sion on the record or service of the
written initial decision on the parties
and shall serve a copy of the notice of
appeal on each party.

(b) Issues on appeal. A party may ap-
peal only the following issues:

(1) Whether each filing of fact is sup-
ported by a preponderance of reliable,
probative, and substantial evidence;

(2) Whether each conclusion of law is
made in accordance with applicable
law, precedent, and public policy; and

(3) Whether the administrative law
judge committed any prejudicial errors
during the hearing that support the ap-
peal.

(c) Perfecting an appeal. Unless other-
wise agreed by the parties, a party
shall perfect an appeal, not later than
50 days after entry of the oral initial
decision on the record or service of the
written initial decision on the party,
by filing an appeal brief with the FAA
decisionmaker.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for perfecting the ap-
peal with the consent of the FAA deci-
sionmaker. If the FAA decisionmaker
grants an extension of time to perfect
the appeal, the appellate docket clerk
shall serve a letter confirming the ex-
tension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for perfecting an appeal, a party
desiring an extension of time may file
a written motion for an extension with
the FAA decisionmaker and shall serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.
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(d) Appeal briefs. A party shall file the
appeal brief with the FAA decision-
maker and shall serve a copy of the ap-
peal brief on each party.

(1) A party shall set forth, in detail,
the party’s specific objections to the
initial decision or rulings in the appeal
brief. A party also shall set forth, in
detail, the basis for the appeal, the rea-
sons supporting the appeal, and the re-
lief requested in the appeal. If the
party relies on evidence contained in
the record for the appeal, the party
shall specifically refer to the pertinent
evidence contained in the transcript in
the appeal brief.

(2) The FAA decisionmaker may dis-
miss an appeal, on the FAA decision-
maker’s own initiative or upon motion
of any other party, where a party has
filed a notice of appeal but fails to per-
fect the appeal by timely filing an ap-
peal brief with the FAA decisionmaker.

(e) Reply brief. Unless otherwise
agreed by the parties, any party may
file a reply brief with the FAA deci-
sionmaker not later than 35 days after
the appeal brief has been served on
that party. The party filing the reply
brief shall serve a copy of the reply
brief on each party. If the party relies
on evidence contained in the record for
the reply, the party shall specifically
refer to the pertinent evidence con-
tained in the transcript in the reply
brief.

(1) Extension of time by agreement of
the parties. The parties may agree to
extend the time for filing a reply brief
with the consent of the FAA decision-
maker. If the FAA decisionmaker
grants an extension of time to file the
reply brief, the appellate docket clerk
shall serve a letter confirming the ex-
tension of time on each party.

(2) Written motion for extension. If the
parties do not agree to an extension of
time for filing a reply brief, a party de-
siring an extension of time may file a
written motion for an extension with
the FAA decisionmaker and shall serve
a copy of the motion on each party.
The FAA decisionmaker may grant an
extension if good cause for the exten-
sion is shown in the motion.

(f) Other briefs. The FAA decision-
maker may allow any person to submit
an amicus curiae brief in an appeal of an
initial decision. A party may not file

more than one appeal brief or reply
brief. A party may petition the FAA
decisionmaker, in writing, for leave to
file an additional brief and shall serve
a copy of the petition on each party.
The party may not file the additional
brief with the petition. The FAA deci-
sionmaker may grant leave to file an
additional brief if the party dem-
onstrates good cause for allowing addi-
tional argument on the appeal. The
FAA decisionmaker will allow a rea-
sonable time for the party to file the
additional brief.

(g) Number of copies. A party shall file
the original appeal brief or the original
reply brief, and two copies of the brief,
with the FAA decisionmaker.

(h) Oral argument. The FAA decision-
maker has sole discretion to permit
oral argument on the appeal. On the
FAA decisionmaker’s own initiative or
upon written motion by any party, the
FAA decisionmaker may find that oral
argument will contribute substantially
to the development of the issues on ap-
peal and may grant the parties an op-
portunity for oral argument.

(i) Waiver of objections on appeal. If a
party fails to object to any alleged
error regarding the proceedings in an
appeal or a reply brief, the party
waives any objection to the alleged
error. The FAA decisionmaker is not
required to consider any objection in
an appeal brief or any argument in the
reply brief if a party’s objection is
based on evidence contained on the
record and the party does not specifi-
cally refer to the pertinent evidence
from the record in the brief.

(j) FAA decisionmaker’s decision on ap-
peal. The FAA decisionmaker will re-
view the briefs on appeal and the oral
argument, if any, to determine if the
administrative law judge committed
prejudicial error in the proceedings or
that the initial decision should be af-
firmed, modified, or reversed. The FAA
decisionmaker may affirm, modify, or
reverse the initial decision, make any
necessary findings, or may remand the
case for any proceedings that the FAA
decisionmaker determines may be nec-
essary.

(1) The FAA decisionmaker may raise
any issue, on the FAA decisionmaker’s
own initiative, that is required for
proper disposition of the proceedings.
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The FAA decisionmaker will give the
parties a reasonable opportunity to
submit arguments on the new issues
before making a decision on appeal. If
an issue raised by the FAA decision-
maker requires the consideration of ad-
ditional testimony or evidence, the
FAA decisionmaker will remand the
case to the administrative law judge
for further proceedings and an initial
decision related to that issue. If an
issue raised by the FAA decisionmaker
is solely an issue of law or the issue
was addressed at the hearing but was
not raised by a party in the briefs on
appeal, a remand of the case to the ad-
ministrative law judge for further pro-
ceedings is not required but may be
provided in the discretion of the FAA
decisionmaker.

(2) The FAA decisionmaker will issue
the final decision and order of the Ad-
ministrator on appeal in writing and
will serve a copy of the decision and
order on each party. Unless a petition
for review is filed pursuant to § 13.235, a
final decision and order of the Admin-
istrator shall be considered an order
assessing civil penalty if the FAA deci-
sionmaker finds that an alleged viola-
tion occurred and a civil penalty is
warranted.

(3) A final decision and order of the
Administrator after appeal is precedent
in any other civil penalty action. Any
issue, finding or conclusion, order, rul-
ing, or initial decision of an adminis-
trative law judge that has not been ap-
pealed to the FAA decisionmaker is
not precedent in any other civil pen-
alty action.

§ 13.234 Petition to reconsider or mod-
ify a final decision and order of the
FAA decisionmaker on appeal.

(a) General. Any party may petition
the FAA decisionmaker to reconsider
or modify a final decision and order
issued by the FAA decisionmaker on
appeal from an initial decision. A party
shall file a petition to reconsider or
modify with the FAA decisionmaker
not later than 30 days after service of
the FAA decisionmaker’s final decision
and order on appeal and shall serve a
copy of the petition on each party. The
FAA decisionmaker will not reconsider
or modify an initial decision and order
issued by an administrative law judge

that has not been appealed by any
party to the FAA decisionmaker.

(b) Form and number of copies. A party
shall file a petition to reconsider or
modify, in writing, with the FAA deci-
sionmaker. The party shall file the
original petition with the FAA deci-
sionmaker and shall serve a copy of the
petition on each party.

(c) Contents. A party shall state brief-
ly and specifically the alleged errors in
the final decision and order on appeal,
the relief sought by the party, and the
grounds that support, the petition to
reconsider or modify.

(1) If the petition is based, in whole
or in part, on allegations regarding the
consequences of the FAA decision-
maker’s decision, the party shall de-
scribe these allegations and shall de-
scribe, and support, the basis for the
allegations.

(2) If the petition is based, in whole
or in part, on new material not pre-
viously raised in the proceedings, the
party shall set forth the new material
and include affidavits of prospective
witnesses and authenticated docu-
ments that would be introduced in sup-
port of the new material. The party
shall explain, in detail, why the new
material was not discovered through
due diligence prior to the hearing.

(d) Repetitious and frivolous petitions.
The FAA decisionmaker will not con-
sider repetitious or frivolous petitions.
The FAA decisionmaker may sum-
marily dismiss repetitious or frivolous
petitions to reconsider or modify.

(e) Reply petitions. Any other party
may reply to a petition to reconsider
or modify, not later than 10 days after
service of the petition on that party,
by filing a reply with the FAA deci-
sionmaker. A party shall serve a copy
of the reply on each party.

(f) Effect of filing petition. Unless oth-
erwise ordered by the FAA decision-
maker, filing of a petition pursuant to
this section will not stay or delay the
effective date of the FAA decision-
maker’s final decision and order on ap-
peal and shall not toll the time allowed
for judicial review.

(g) FAA decisionmaker’s decision on pe-
tition. The FAA decisionmaker has sole
discretion to grant or deny a petition
to reconsider or modify. The FAA deci-
sionmaker will grant or deny a petition
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to reconsider or modify within a rea-
sonable time after receipt of the peti-
tion or receipt of the reply petition, if
any. The FAA decisionmaker may af-
firm, modify, or reverse the final deci-
sion and order on appeal, or may re-
mand the case for any proceedings that
the FAA decisionmaker determines
may be necessary.

[Amdt. 13–21, 55 FR 27575, July 3, 1990; 55 FR
29293, July 18, 1990; Amdt. 13–23, 55 FR 45983,
Oct. 31, 1990]

§ 13.235 Judicial review of a final deci-
sion and order.

A person may seek judicial review of
a final decision and order of the Ad-
ministrator as provided in section 1006
of the Federal Aviation Act of 1958, as
amended. A party seeking judicial re-
view of a final decision and order shall
file a petition for review not later than
60 days after the final decision and
order has been served on the party.

Subpart H—Civil Monetary Penalty
Inflation Adjustment

SOURCE: Docket No. 28762, 61 FR 67445, Dec.
20, 1996, unless otherwise noted.

§ 13.301 Scope and purpose.
(a) This subpart provides a mecha-

nism for the regular adjustment for in-
flation of civil monetary penalties in
conformity with the Federal Civil Pen-
alties Inflation Adjustment Act of 1990,
28 U.S.C. 2461 (note), as amended by the
Debt Collection Improvement Act of
1996, Public Law 104–134, April 26, 1996,
in order to maintain the deterrent ef-
fect of civil monetary penalties and to
promote compliance with the law. This
subpart also sets out the current ad-
justed maximum civil monetary pen-
alties or range of minimum and maxi-
mum civil monetary penalties for each
statutory civil penalty subject to the
FAA’s jurisdiction.

(b) Each adjustment to the maximum
civil monetary penalty or the range of
minimum and maximum civil mone-
tary penalties, as applicable, made in
accordance with this subpart applies
prospectively from the date it becomes
effective to actions initiated under this
part, notwithstanding references to a
specific maximum civil monetary pen-

alty or range of minimum and maxi-
mum civil monetary penalties con-
tained elsewhere in this part.

§ 13.303 Definitions.
(a) Civil Monetary Penalty means any

penalty, fine, or other sanction that:
(1) Is for a specific monetary amount

as provided by Federal law or has a
maximum amount provided by Federal
law;

(2) Is assessed or enforced by the FAA
pursuant to Federal law; and

(3) Is assessed or enforced pursuant
to an administrative proceeding or a
civil action in the Federal courts.

(b) Consumer Price Index means the
Consumer Price Index for all urban
consumers published by the Depart-
ment of Labor.

§ 13.305 Cost of living adjustments of
civil monetary penalties.

(a) Except for the limitation to the
initial adjustment to statutory maxi-
mum civil monetary penalties or range
of minimum and maximum civil mone-
tary penalties set forth in paragraph
(c) of this section, the inflation adjust-
ment under this subpart is determined
by increasing the maximum civil mon-
etary penalty or range of minimum and
maximum civil monetary penalty for
each civil monetary penalty by the
cost-of-living adjustment. Any increase
determined under paragraph (a) of this
section is rounded to the nearest:

(1) Multiple of $10 in the case of pen-
alties less than or equal to $100;

(2) Multiple of $100 in the case of pen-
alties greater than $100 but less than or
equal to $1,000;

(3) Multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(4) Multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

(5) Multiple of $10,000 in the case of
penalties greater than $100,000 but less
than or equal to $200,000; and

(6) Multiple of $25,000 in the case of
penalties greater than $200,000.

(b) For purposes of paragraph (a) of
this section, the term ‘‘cost-of-living
adjustment’’ means the percentage (if
any) for each civil monetary penalty
by which the Consumer Price Index for
the month of June of the calendar year
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preceding the adjustment exceeds the
Consumer Price Index for the month of
June of the calendar year in which the
amount of such civil monetary penalty
was last set or adjusted pursuant to
law.

(c) Limitation on initial adjustment.
The initial adjustment of maximum
civil penalty or range of minimum and
maximum civil monetary penalties
made pursuant to this subpart does not

exceed 10 percent of the statutory max-
imum civil penalty before an adjust-
ment under this subpart is made. This
limitation applies only to the initial
adjustment, effective on January 21,
1997.

(d) Inflation adjustment. Minimum and
maximum civil monetary penalties
within the jurisdiction of the FAA are
adjusted for inflation as follows:

MINIMUM AND MAXIMUM CIVIL PENALTIES—ADJUSTED FOR INFLATION, EFFECTIVE JANUARY 21, 1997

United States Code
citation

Civil monetary penalty
description

Minimum pen-
alty amount as

of
10/23/96

New adjusted
minimum pen-

alty amount

Maximum penalty
amount as of 10/

26/96

New adjusted max-
imum penalty

amount

49 U.S.C. 5123(a)
(changed 1990).

Violations of hazardous ma-
terials transportation law
or regulations.

$250 per vio-
lation per
day

$250 per vio-
lation per
day

$25,000 per viola-
tion per day.

$27,500 per viola-
tion per day.

49 U.S.C.
46301(a)(1)
(1958).

Violations of FAA statute or
regulations by a person.

N/A N/A $1,000 per viola-
tion per day or
per flight.

$1,100 per viola-
tion per day or
per flight.

49 U.S.C.
46301(a)(2)
(changed 1987).

Violations of FAA statute or
regulations by a person
operating an aircraft for
the transportation of pas-
sengers or property for
compensation.

N/A N/A $10,000 per viola-
tion per day or
per flight.

$11,000 per viola-
tion per day or
per flight.

49 U.S.C.
46301(a)(3)(A)
(1974).

Violations of FAA statute or
regulations involving the
transportation of hazard-
ous materials by air.

N/A N/A $10,000 per viola-
tion per day or
per flight.

$11,000 per viola-
tion per day or
per flight.

49 U.S.C.
463(a)(3)(B)
(1988).

Violations of FAA statute or
regulations involving the
registration or recordation
under chapter 441 of air-
craft not used to provide
air transportation.

N/A N/A $10,000 per viola-
tion per day or
per flight.

$11,000 per viola-
tion per day or
per flight.

49 U.S.C. 46301(b)
(1987).

Tampering with a smoke
alarm device.

N/A N/A $2,000 per viola-
tion.

$2,200 per viola-
tion.

49 U.S.C. 46302
(1984).

Knowingly providing false in-
formation about alleged
violations involving the
special aircraft jurisdiction
of the United States.

N/A N/A $10,000 per viola-
tion.

$11,000 per viola-
tion.

49 U.S.C. 46303
(1984).

Carrying a concealed deadly
or dangerous weapon.

N/A N/A $10,000 per viola-
tion.

$11,000 per viola-
tion.

[61 FR 67445, Dec. 20, 1996, as amended by Amdt. 13–28, 62 FR 4134, Jan. 29, 1997]

PART 14—RULES IMPLEMENTING
THE EQUAL ACCESS TO JUSTICE
ACT OF 1980

Subpart A—General Provisions

Sec.
14.01 Purpose of these rules.
14.02 Proceedings covered.
14.03 Eligibility of applicants.
14.04 Standards for awards.
14.05 Allowance fees and expenses.

Subpart B—Information Required From
Applicants

14.10 Contents of application.
14.11 Net worth exhibit.
14.12 Documentation of fees and expenses.

Subpart C—Procedures for Considering
Applications

14.20 When an application may be filed.
14.21 Filing and service of documents.
14.22 Answer to application.
14.23 Reply.
14.24 Comments by other parties.
14.25 Settlement.
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14.26 Further proceedings.
14.27 Decision.
14.28 Review by FAA Decisionmaker.
14.29 Judicial review.
14.30 Payment of award.

AUTHORITY: 5 U.S.C. 504; 49 U.S.C. 106(g),
40113, 46104.

SOURCE: 54 FR 46199, Nov. 1, 1989, unless
otherwise noted.

Subpart A—General Provisions

§ 14.01 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (the Act), provides for the
award of attorney fees and other ex-
penses to eligible individuals and enti-
ties who are parties to certain adminis-
trative proceedings (adversary adju-
dications) before the Federal Aviation
Administration (FAA). An eligible
party may receive an award when it
prevails over the FAA, unless the agen-
cy’s position in the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The
rules in this part describe the parties
eligible for awards and the proceedings
that are covered. They also explain
how to apply for awards, and the proce-
dures and standards that the FAA De-
cisionmaker will use to make them. As
used hereinafter, the term ‘‘agency’’
applies to the FAA.

§ 14.02 Proceedings covered.

(a) The Act applies to certain adver-
sary adjudications conducted by the
FAA. These are adjudications under 5
U.S.C. 554 in which the position of the
FAA is represented by an attorney or
other representative who enters an ap-
pearance and participates in the pro-
ceeding. This subpart applies to pro-
ceedings under 49 U.S.C. App. 1475 and
49 U.S.C. App. 1471(a).

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

(c) Fees and other expenses may not
be awarded to a party for any portion
of the adversary adjudication in which
such party has unreasonably pro-
tracted the proceedings.

§ 14.03 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
or eligibility set out in this subpart
and in subpart B of this part.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2 million at the time
the adversary adjudication was initi-
ated;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees at the
time the adversary adjudication was
initiated;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees at the time the adver-
sary adjudication was initiated; and

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees at
the time the adversary adjudication
was initiated; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $7 million and not more
than 500 employees at the time the ad-
versary adjudication was initiated.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interest.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
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shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration, or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the administrative law judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In
addition, the administrative law judge
may determine that financial relation-
ships of the applicant, other than those
described in this paragraph, constitute
special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible if not itself eligible
for an award.

§ 14.04 Standards for awards.

(a) A prevailing applicant may re-
ceive an award for attorney fees and
other expenses incurred in connection
with a proceeding, or in a significant
and discrete substantive portion of the
proceeding, unless the position of the
agency over which the applicant has
prevailed was substantially justified.
Whether or not the position of the FAA
was substantially justified shall be de-
termined on the basis of the record (in-
cluding the record with respect to the
action or failure to act by the agency
upon which the civil action is based)
which was made in the civil action for
which fees and other expenses are
sought. The burden of proof that an
award should not be made to an eligi-
ble prevailing applicant is on the agen-
cy counsel, who may avoid an award by
showing that the agency’s position was
reasonable in law and fact.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding

or if special circumstances make the
award sought unjust.

§ 14.05 Allowance fees and expenses.
(a) Awards will be based on rates cus-

tomarily charged by persons engaged
in the business of acting as attorneys,
agents, and expert witnesses, even if
the services were made available with-
out charge or at a reduced rate to the
applicant.

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which the agency
pays expert witnesses. However, an
award may also include the reasonable
expenses of the attorney, agent, or wit-
ness as a separate item, if the attor-
ney, agent, or witness ordinarily
charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the adminis-
trative law judge shall consider the fol-
lowing:

(1) If the attorney, agent, or witness
is in private practice, his or her cus-
tomary fee for similar services, or if an
employee of the applicant, the fully al-
located cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project, or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(e) Fees may be awarded only for
work performed after the issuance of a
complaint.

[Amdt. 13–18, 53 FR 34655, Sept. 7, 1988, as
amended by Amdt. 14–1, 55 FR 15131, Apr. 20,
1990]
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Subpart B—Information Required
From Applicants

§ 14.10 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the proceed-
ing for which an award is sought. The
application shall show that the appli-
cant has prevailed and identify the po-
sition of the agency in the proceeding
that the applicant alleges was not sub-
stantially justified. Unless the appli-
cant is an individual, the application
shall also state the number of employ-
ees of the applicant and describe brief-
ly the type and purpose of its organiza-
tion or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates)
at the time the adversary adjudication
was initiated. However, an applicant
may omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)), or in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes this agency to consider in deter-
mining whether and in what amount an
award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney for the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(f) If the applicant is a partnership,
corporation, association, organization,

or sole owner of an unincorporated
business, the application shall state
that the applicant did not have more
than 500 employees at the time the ad-
versary adjudication was initiated, giv-
ing the number of its employees and
describing briefly the type and purpose
of its organization or business.

§ 14.11 Net worth exhibit.

(a) Each applicant except a qualified
tax-exempt organization or cooperative
association must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates when the proceeding was ini-
tiated. If any individual, corporation,
or other entity directly or indirectly
controls or owns a majority of the vot-
ing shares or other interest of the ap-
plicant, or if the applicant directly or
indirectly owns or controls a majority
of the voting shares or other interest of
any corporation or other entity, the
exhibit must include a showing of the
net worth of all such affiliates or of the
applicant including the affiliates. The
exhibit may be in any form convenient
to the applicant that provides full dis-
closure of the applicant’s and its affili-
ates’ assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in
this part. The administrative law judge
may require an applicant to file addi-
tional information to determine the
eligibility for an award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period prior to the date on which
the proceeding was initiated, that re-
duced the net worth of the applicant
and its affiliates below the applicable
net worth ceiling. If there were no such
transactions, the applicant shall so
state.

(c) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the administrative law judge
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in a sealed envelope labeled ‘‘Confiden-
tial Financial Information,’’ accom-
panied by a motion to withhold the in-
formation from public disclosure. The
motion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 552(b)(1)–(9),
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on
counsel representing the agency
against which the applicant seeks an
award, but need not be served on any
other party to the proceeding. If the
administrative law judge finds that the
information should not be withheld
from disclosure, it shall be placed in
the public record of the proceeding.
Otherwise, any request to inspect or
copy the exhibit shall be disposed of in
accordance with the FAA’s established
procedures under the Freedom of Infor-
mation Act as implemented by 49 CFR
part 7, appendix C of the FAA’s rules.

§ 14.12 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the proceedings by
each individual, a description of the
specific services performed, the rate at
which each fee has been computed, any
expenses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
administrative law judge may require
the applicant to provide vouchers, re-
ceipts, or other substantiation for any
expenses claimed.

Subpart C—Procedures for
Considering Applications

§ 14.20 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding, but in no case later than 30
days after the FAA Decisionmaker’s
final disposition of the proceeding.

(b) If review or reconsideration is
sought or taken of a decision to which
an applicant believes it has prevailed,
proceedings for the award of fees shall
be stayed pending final disposition of
the underlying controversy.

(c) For purposes of this rule, final
disposition means the later of:

(1) The date on which an unappealed
initial decision becomes administra-
tively final;

(2) Issuance of an order disposing of
any petitions for reconsideration of the
FAA Decisionmaker’s Final order in
the proceeding;

(3) If no petition for reconsideration
is filed, the last date on which such a
petition could have been filed; or

(4) Issuance of a final order or any
other final resolution of a proceeding,
such as a settlement or voluntary dis-
missal, which is not subject to a peti-
tion for reconsideration.

§ 14.21 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§ 14.11(b) for confidential financial in-
formation.

§ 14.22 Answer to application.
(a) Within 30 days after service of an

application, counsel representing the
agency against which an award is
sought may file an answer to the appli-
cation. Unless agency counsel requests
an extension of time for filing or files
a statement of intent to negotiate
under paragraph (b) of the section, fail-
ure to file an answer within the 30-day
period may be treated as a consent to
the award requested.
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(b) If agency counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted by the administrative law
judge upon request by agency counsel
and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of agency counsel’s position. If the
answer is based on any alleged facts
not already in the record of the pro-
ceeding, agency counsel shall include
with the answer either supporting affi-
davits or a request for further proceed-
ings under § 14.26.

§ 14.23 Reply.
Within 15 days after service of an an-

swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further proceed-
ings under § 14.26.

§ 14.24 Comments by other parties.
Any party to a proceeding other than

the applicant and agency counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the administrative law
judge determines that the public inter-
est requires such participation in order
to permit full exploration of matters
raised in the comments.

§ 14.25 Settlement.
The applicant and agency counsel

may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded. If a prevailing
party and agency counsel agree on a
proposed settlement of an award before
an application has been filed, the appli-
cation shall be filed with the proposed
settlement.

§ 14.26 Further proceedings.
(a) Ordinarily the determination of

an award will be made on the basis of
the written record; however, on request
of either the applicant or agency coun-
sel, or on his or her own initiative, the
administrative law judge assigned to
the matter may order further proceed-
ings, such as an informal conference,
oral argument, additional written sub-
missions, or an evidentiary hearing.
Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from
the application and shall be conducted
as promptly as possible.

(b) A request that the administrative
law judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

§ 14.27 Decision.
The administrative law judge shall

issue an initial decision on the applica-
tion within 60 days after completion of
proceedings on the application. The de-
cision shall include written findings
and conclusions on the applicant’s eli-
gibility and status as a prevailing
party and an explanation of the rea-
sons for any difference between the
amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the agency’s position was substantially
justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust.

§ 14.28 Review by FAA Decisionmaker.
Either the applicant or the FAA

counsel may seek review of the initial
decision on the fee application in ac-
cordance with subpart G of part 13 of
the Federal Aviation Regulations, spe-
cifically 14 CFR 13.233. Additionally,
the FAA Decisionmaker may decide to
review the decision on its own initia-
tive. If neither the applicant nor the
agency counsel seeks review within 30
days after the decision is issued, it
shall become final. Whether to review a
decision is a matter within the discre-
tion of the FAA Decisionmaker. If re-
view is taken, the FAA Decisionmaker
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will issue a final decision on the appli-
cation or remand the application to the
administrative law judge who issued
the initial fee award determination for
further proceedings.

§ 14.29 Judicial review.

If an applicant is dissatisfied with
the determination of fees and other ex-
penses made under this subsection,
pursuant 5 U.S.C. 504(c)(2), that appli-
cant may, within thirty (30) days after
the determination is made, appeal the
determination to the court of the
United States having jurisdiction to re-
view the merits of the underlying deci-
sion of the FAA adversary adjudica-
tion. The court’s determination on any
appeal heard under this paragraph
shall be based solely on the factual
record made before the FAA. The court
may modify the determination of fees
and other expenses only if the court
finds that the failure to make an award
of fees and other expenses, or the cal-
culation of the amount of the award,
was unsupported by substantial evi-
dence.

§ 14.30 Payment of award.

An applicant seeking payment of an
award shall submit to the disbursing
official of the FAA a copy of the FAA
Decisionmaker’s final decision grant-
ing the award, accompanied by a state-
ment that the applicant will not seek
review of the decision in the United
States courts. Applications for award
grants in cases involving the FAA shall
be sent to: The Office of Accounting
and Audit, AAA–1, Federal Aviation
Administration, 800 Independence Ave-
nue, SW., Washington, DC 20591. The
agency will pay the amount awarded to
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adversary ad-
judication has been sought by the ap-
plicant or any other party to the pro-
ceeding.

PART 15—ADMINISTRATIVE CLAIMS
UNDER FEDERAL TORT CLAIMS ACT

Subpart A—General Procedures

Sec.
15.1 Scope of regulations.

15.3 Administrative claim, when presented;
appropriate office.

15.5 Administrative claim, who may file.
15.7 Administrative claims; evidence and in-

formation to be submitted.
15.9 Investigation and examination.

Subpart B—Indemnification Under Section
1118 of the Federal Aviation Act of 1958

15.101 Applicability.
15.103 Exclusions.
15.105 Filing of requests for indemnifica-

tion.
15.107 Notification requirements.
15.109 Settlements.
15.111 Conduct of litigation.
15.113 Indemnification agreements.
15.115 Payment.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 2672, 2675;
49 U.S.C. 106(g), 40113, 44721.

Subpart A—General Procedures

SOURCE: Docket No. 25264, 52 FR 18171, May
13, 1987, unless otherwise noted.

§ 15.1 Scope of regulations.
(a) These regulations apply to claims

asserted under the Federal Tort Claims
Act, as amended, for money damages
against the United States for injury to,
or loss of property, or for personal in-
jury or death, caused by the negligent
or wrongful act or omission of an em-
ployee of the FAA acting within the
scope of office or employment. The reg-
ulations in this part supplement the
Attorney General’s regulations in 28
CFR Part 14, as amended. The regula-
tions in 28 CFR Part 14, as amended,
and the regulations in this part apply
to consideration by the FAA of admin-
istrative claims under the Federal Tort
Claims Act.

§ 15.3 Administrative claim, when pre-
sented; appropriate office.

(a) A claim is deemed to have been
presented when the FAA receives, at a
place designated in paragraph (b) of
this section, an executed Standard
Form 95 or other written notification
of an incident, accompanied by a claim
for money damages in a sum certain
for injury to, or loss of, property or for
personal injury or death, alleged to
have occurred by reason of the inci-
dent. A claim which should have been
presented to the FAA but which was
mistakenly filed with another Federal
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agency, is deemed presented to the
FAA on the date the claim is received
by the FAA at a place designated in
paragraph (b) of this section. A claim
addressed to, or filed with, the FAA by
mistake will be transferred to the ap-
propriate Federal agency, if that agen-
cy can be determined, or returned to
the claimant.

(b) Claims shall be delivered or
mailed to the Assistant Chief Counsel,
Litigation Division, AGC–400, Federal
Aviation Administration, 800 Independ-
ence Avenue, SW., Washington, DC
20591, or alternatively, may be mailed
or delivered to the Regional Counsel in
any of the FAA Regional Offices or the
Assistant Chief Counsel, Europe, Afri-
ca, and Middle East Area Office.

(d) A claim presented in accordance
with this section may be amended by
the claimant at any time prior to final
FAA action or prior to the exercise of
the claimant’s option, under 28 U.S.C.
2675(a), to deem the agency’s failure to
make a final disposition of his or her
claim within 6 months after it was filed
as a final denial. Each amendment to a
claim shall be submitted in writing and
signed by the claimant or the claim-
ant’s duly authorized agent or legal
representative. Upon the timely filing
of an amendment to a pending claim,
the FAA has 6 months thereafter in
which to make a final disposition of
the claim as amended, and the claim-
ant’s option under 28 U.S.C. 2675(a) does
not accrue until 6 months after the fil-
ing of the amendment.

[Doc. No. 18884, 44 FR 63723, Nov. 5, 1979, as
amended by Amdt. 15–1, 54 FR 39290, Sept. 25,
1989; Amdt. 15–4, 62 FR 46866, Sept. 4, 1997]

§ 15.5 Administrative claim, who may
file.

(a) A claim for injury to, or loss of,
property may be presented by the
owner of the property interest which is
the subject of the claim or by the own-
er’s duly authorized agent or legal rep-
resentative.

(b) A claim for personal injury may
be presented by the injured person or
that person’s duly authorized agent or
legal representative.

(c) A claim based on death may be
presented by the executor or adminis-
trator of the decedent’s estate or by
any other person legally entitled to as-

sert such a claim under applicable
State law.

(d) A claim for loss wholly com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer. A claim for loss partially com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer or the insured individually, as
their respective interest appear, or
jointly. Whenever an insurer presents a
claim asserting the rights of a
subrogee, it shall present with its
claim appropriate evidence that it has
the rights of a subrogee.

(e) A claim presented by an agent or
legal representative shall be presented
in the name of the claimant, be signed
by the agent or legal representative,
show the title or legal capacity of the
person signing, and be accompanied by
evidence of authority to present a
claim on behalf of the claimant as
agent, executor, administrator, parent,
guardian, or other representative.

§ 15.7 Administrative claims; evidence
and information to be submitted.

(a) Death. In support of a claim based
on death, the claimant may be required
to submit the following evidence or in-
formation:

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and
age of the decedent.

(2) The decedent’s employment or oc-
cupation at time of death, including
monthly or yearly salary or earnings
(if any), and the duration of last em-
ployment or occupation.

(3) Full names, addresses, birth dates,
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support upon the decedent
at the time of death.

(4) Degree of support afforded by the
decedent to each survivor dependent
upon decedent for support at the time
of death.

(5) Decedent’s general, physical, and
mental conditions before death.

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the
incident causing death or itemized re-
ceipts of payment for such expenses.
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(7) If damages for pain and suffering
prior to death are claimed, a physi-
cian’s detailed statement specifying
the injuries suffered, duration of pain
and suffering, any drugs administered
for pain, and the decedent’s physical
condition in the interval between in-
jury and death.

(8) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the death or the amount of damages
claimed.

(b) Personal injury. In support of a
claim for personal injury, including
pain and suffering, the claimant may
be required to submit the following
evidence or information:

(1) A written report by the attending
physician or dentist setting forth the
nature and extent of the injuries, na-
ture and extent of treatment, any de-
gree of temporary or permanent dis-
ability, the prognosis, period of hos-
pitalization, and any diminished earn-
ing capacity.

(2) In addition to the report required
by paragraph (b)(1) of this section, the
claimant may be required to submit to
a physical or mental examination by a
physician employed by the FAA or an-
other Federal agency. A copy of the re-
port of the examining physician is
made available to the claimant upon
the claimant’s written request if the
claimant has, upon request, furnished
the report required by paragraph (b)(1),
and has made or agrees to make avail-
able to the FAA any other physician’s
reports previously or thereafter made
on the physical or mental condition
which is the subject matter of the
claim.

(3) Itemized bills for medical, dental,
and hospital expenses incurred or
itemized receipts of payment for such
expenses.

(4) If the prognosis reveals the neces-
sity for future treatment, a statement
of expected expenses for such treat-
ment.

(5) If a claim is made for loss of time
from employment, a written statement
from the claimant’s employer showing
actual time lost from employment,
whether the claimant is a full or part-
time employee, and wages or salary ac-
tually lost.

(6) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing
the amount of earnings actually lost.

(7) Any other evidence or information
which may have a bearing on the re-
sponsibility of the United States for
the personal injury or the damages
claimed.

(c) Property damage. In support of a
claim for injury to or loss of property,
real or personal, the claimant may be
required to submit the following evi-
dence or information:

(1) Proof of ownership of the property
interest which is the subject of the
claim.

(2) A detailed statement of the
amount claimed with respect to each
item of property.

(3) An itemized receipt of payment
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs.

(4) A statement listing date of pur-
chase, purchase price, and salvage
value, where repair is not economical.

(5) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the injury to or loss of property or the
damages claimed.

§ 15.9 Investigation and examination.
The FAA may investigate a claim or

conduct a physical examination of a
claimant. The FAA may request any
other Federal agency to investigate a
claim or conduct a physical examina-
tion of a claimant and provide a report
of the investigation or examination to
the FAA.

Subpart B—Indemnification Under
Section 1118 of the Federal
Aviation Act of 1958

SOURCE: Amdt. 15–2, 55 FR 18710, May 3,
1990, unless otherwise noted.

§ 15.101 Applicability.
This subpart prescribes procedural

requirements for the indemnification
of a publisher of aeronautical charts or
maps under section 1118 of the Federal
Aviation Act of 1958, as amended, when
the publisher incurs liability as a re-
sult of publishing—
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(a) A chart or map accurately depict-
ing a defective or deficient flight pro-
cedure or airway that was promulgated
by the FAA; or

(b) Aeronautical data that—
(1) Is visually displayed in the cock-

pit of an aircraft; and
(2) When visually displayed, accu-

rately depicts a defective or deficient
flight procedure or airway promulgated
by the FAA.

§ 15.103 Exclusions.

A publisher that requests indem-
nification under this part will not be
indemnified if—

(a) The complaint filed against the
publisher, or demand for payment
against the publisher, first occurred be-
fore December 19, 1985;

(b) The publisher does not negotiate
a good faith settlement;

(c) The publisher does not conduct a
good faith defense;

(d) The defective or deficient flight
procedure or airway—

(1) Was not promulgated by the FAA;
(2) Was not accurately depicted on

the publisher’s chart or map;
(3) Was not accurately displayed on a

visual display in the cockpit, or
(4) Was obviously defective or defi-

cient;
(e) The publisher does not give notice

as required by § 15.107 of this part and
that failure is prejudicial to the Gov-
ernment; or

(f) The publisher does not appeal a
lower court’s decision pursuant to a re-
quest by the Administrator under
§ 15.111(d)(2) of this part.

§ 15.105 Filing of requests for indem-
nification.

A request for indemnification under
this part—

(a) May be filed by—
(1) A publisher described in § 15.101 of

this part; or
(2) The publisher’s duly authorized

agent or legal representative;
(b) Shall be filed with the Chief

Counsel, Federal Aviation Administra-
tion, 800 Independence Avenue SW.,
Washington, DC 20591; and

(c) Shall state the basis for the pub-
lisher’s assertion that indemnification
under this part is required.

§ 15.107 Notification requirements.

A request for indemnification will
not be considered by the FAA unless
the following conditions are met:

(a) The publisher must notify the
Chief Counsel of the FAA, within the
time limits prescribed in paragraph (b)
or (c) of this section, of the publisher’s
first receipt of a demand for payment,
or service of a complaint in any pro-
ceeding, federal or state, in which it
appears that indemnification under
this part may be required.

(b) For each complaint filed, or de-
mand for payment made, on or after
December 19, 1985, and before June 4,
1990, the notice required by paragraph
(a) of this section must be received by
the FAA on or before July 2, 1990.

(c) For each complaint filed, or de-
mand for payment made, on or after
June 4, 1990, the notice required by
paragraph (a) of this section must be
received by the FAA within 60 days
after the day the publisher first re-
ceives the demand for payment or serv-
ice of the complaint.

(d) Within 5 days after the day a
judgment is rendered against the pub-
lisher in any proceeding, or within 30
days of the denial of an appeal, which-
ever is later, the publisher must notify
the FAA Chief Counsel that—

(1) There is an adverse judgment
against the publisher; and

(2) The publisher has a claim for in-
demnification against the FAA arising
out of that judgment.

§ 15.109 Settlements.

(a) A publisher may not settle a
claim with another party, for which
the publisher has sought, or intends to
seek, indemnification under this part,
unless—

(1) The publisher submits a copy of
the proposed settlement, and a state-
ment justifying the settlement, to the
Chief Counsel of the FAA; and

(2) The Administrator and where nec-
essary, the appropriate official of the
Department of Justice, approves the
proposed settlement.

(3) The publisher submits a signed re-
lease that clearly releases the United
States from any further liability to the
publisher and the claimant.
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(b) If the Administrator does not ap-
prove the proposed settlement, the Ad-
ministrator will—

(1) So notify the publisher by reg-
istered mail within 60 days of receipt of
the proposed settlement; and

(2) Explain why the request for in-
demnification was not approved.

(c) If the Administrator approves the
proposed settlement, the Adminis-
trator will so notify the publisher by
registered mail within 60 days after the
FAA’s receipt of the proposed settle-
ment.

(d) If the Administrator does not
have sufficient information to approve
or disapprove the proposed settlement,
the Administrator will request, within
60 days after receipt of the proposed
settlement, the additional information
needed to make a determination.

§ 15.111 Conduct of litigation.

(a) If a lawsuit is filed against the
publisher and the publisher has sought,
or intends to seek, indemnification
under this part, the publisher shall—

(1) Give notice as required by § 15.107
of this part;

(2) If requested by the United
States—

(i) Implead the United States as a
third-party defendant in the action;
and

(ii) Arrange for the removal of the
action to Federal Court;

(3) Promptly provide any additional
information requested by the United
States; and

(4) Cooperate with the United States
in the defense of the lawsuit.

(b) If the lawsuit filed against the
publisher results in a proposed settle-
ment, the publisher shall submit that
proposed settlement to the FAA for ap-
proval in accordance with § 15.109 of
this part.

(c) If the lawsuit filed against the
publisher results in a judgment against
the publisher and the publisher has
sought, or intends to seek, indem-
nification under this part as a result of
the adverse judgment, the publisher
shall—

(1) Give notice to the FAA as re-
quired by § 15.107(d) of this part;

(2) Submit a copy of the trial court’s
decision to the FAA Chief Counsel not

more than 5 business days after the ad-
verse judgment is rendered; and

(3) If an appeal is taken from the ad-
verse judgment, submit a copy of the
appellate decision to the FAA Chief
Counsel not more than 30 days after
that decision is rendered.

(d) Within 60 days after receipt of the
trial court’s decision, the Adminis-
trator by registered mail will—

(1) Notify the publisher that indem-
nification is required under this part;

(2) Request that the publisher appeal
the trial court’s adverse decision; or

(3) Notify the publisher that it is not
entitled to indemnification under this
part and briefly state the basis for the
denial.

§ 15.113 Indemnification agreements.
(a) Upon a finding of the Adminis-

trator that indemnification is required
under this part, and after obtaining the
concurrence of the United States De-
partment of Justice, the FAA will
promptly enter into an indemnification
agreement providing for the payment
of the costs specified in paragraph (c)
of this section.

(b) The indemnification agreement
will be signed by the Chief Counsel and
the publisher.

(c) The FAA will indemnify the pub-
lisher for—

(1) Compensatory damages awarded
by the court against the publisher;

(2) Reasonable costs and fees, includ-
ing reasonable attorney fees at a rate
not to exceed that permitted under the
Equal Access to Justice Act (5 U.S.C.
504), and any postjudgment interest, if
the publisher conducts a good faith de-
fense, or pursues a good faith appeal, at
the request, or with the concurrence, of
the FAA.

(d) Except as otherwise provided in
this section, the FAA will not indem-
nify the publisher for—

(1) Punitive or exemplary damages;
(2) Civil or criminal fines or any

other litigation sanctions;
(3) Postjudgment interest;
(4) Costs;
(5) Attorney fees; or
(6) Other incidental expenses.
(e) The indemnification agreement

must provide that the Government will
be subrogated to all claims or rights of
the publisher, including third-party
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claims, cross-claims, and counter-
claims.

§ 15.115 Payment.
After execution of the indemnifica-

tion agreement, the FAA will submit
the agreement to the United States De-
partment of Justice and request pay-
ment, in accordance with the agree-
ment, from the Judgment Fund.

PART 16—RULES OF PRACTICE FOR
FEDERALLY-ASSISTED AIRPORT
ENFORCEMENT PROCEEDINGS

Subpart A—General Provisions

Sec.
16.1 Applicability and description of part.
16.3 Definitions.
16.5 Separation of functions.

Subpart B—General Rules Applicable to
Complaints, Proceedings Initiated by
the FAA, and Appeals

16.11 Expedition and other modification of
process.

16.13 Filing of documents.
16.15 Service of documents on the parties

and the agency.
16.17 Computation of time.
16.19 Motions.

Subpart C—Special Rules Applicable to
Complaints

16.21 Pre-complaint resolution.
16.23 Complaints, answers, replies,

rebuttals, and other documents.
16.25 Dismissals.
16.27 Incomplete complaints.
16.29 Investigations.
16.31 Director’s determinations after inves-

tigations.
16.33 Final decisions without hearing.

Subpart D—Special Rules Applicable to
Proceedings Initiated by the FAA

16.101 Basis for the initiation of agency ac-
tion.

16.103 Notice of investigation.
16.105 Failure to resolve informally.

Subpart E—Proposed Orders of
Compliance

16.109 Orders terminating eligibility for
grants, cease and desist orders, and other
compliance orders.

Subpart F—Hearings

16.201 Notice and order of hearing.

16.202 Powers of a hearing officer.
16.203 Appearances, parties, and rights of

parties.
16.207 Intervention and other participation.
16.209 Extension of time.
16.211 Prehearing conference.
16.213 Discovery.
16.215 Depositions.
16.217 Witnesses.
16.219 Subpoenas.
16.221 Witness fees.
16.223 Evidence.
16.225 Public disclosure of evidence.
16.227 Standard of proof.
16.229 Burden of proof.
16.231 Offer of proof.
16.233 Record.
16.235 Argument before the hearing officer.
16.237 Waiver of procedures.

Subpart G—Initial Decisions, Orders and
Appeals

16.241 Initial decisions, orders, and appeals.
16.243 Consent orders.

Subpart H—Judicial Review

16.247 Judicial review of a final decision and
order.

Subpart I—Ex Parte Communications

16.301 Definitions.
16.303 Prohibited ex parte communications.
16.305 Procedures for handling ex parte

communications.
16.307 Requirement to show cause and impo-

sition of sanction.

AUTHORITY: 49 U.S.C. 106(g), 322, 1110, 1111,
1115, 1116, 1718 (a) and (b), 1719, 1723, 1726, 1727,
40103(e), 40113, 40116, 44502(b), 46101, 46104,
46110, 47104, 47106(e), 47107, 47108, 47111(d),
47122, 47123–47125, 47151–47153, 48103.

SOURCE: Docket No. 27783, 61 FR 54004, Oc-
tober 16, 1996, unless otherwise noted.

Subpart A—General Provisions
§ 16.1 Applicability and description of

part.
(a) General. The provisions of this

part govern all proceedings involving
Federally-assisted airports, except for
disputes between U.S. and foreign air
carriers and airport proprietors con-
cerning the reasonableness of airport
fees covered by 14 CFR part 302, wheth-
er the proceedings are instituted by
order of the FAA or by filing with the
FAA a complaint, under the following
authorities:

(1) 49 U.S.C. 40103(e), prohibiting the
grant of exclusive rights for the use of
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any landing area or air navigation fa-
cility on which Federal funds have
been expended (formerly section 308 of
the Federal Aviation Act of 1958, as
amended).

(2) Requirements of the Anti-Head
Tax Act, 49 U.S.C. 40116.

(3) The assurances contained in
grant-in-aid agreements issued under
the Federal Airport Act of 1946, 49
U.S.C. 1101 et seq (repealed 1970).

(4) The assurances contained in
grant-in-aid agreements issued under
the Airport and Airway Development
Act of 1970, as amended, 49 U.S.C. 1701
et seq.

(5) The assurances contained in
grant-in-aid agreements issued under
the Airport and Airway Improvement
Act of 1982 (AAIA), as amended, 49
U.S.C. 47101 et seq., specifically section
511(a), 49 U.S.C. 47107(a) and (b).

(6) Section 505(d) of the Airport and
Airway Improvement Act of 1982, as
amended, 49 U.S.C. 47113.

(7) Obligations contained in property
deeds for property transferred pursuant
to section 16 of the Federal Airport Act
(49 U.S.C. 1115), section 23 of the Air-
port and Airway Development Act (49
U.S.C. 1723), or section 516 of the Air-
port and Airway Improvement Act (49
U.S.C. 47125).

(8) Obligations contained in property
deeds for property transferred under
the Surplus Property Act (49 U.S.C.
47151–47153).

(b) Other agencies. Where a grant as-
surance concerns a statute, executive
order, regulation, or other authority
that provides an administrative proc-
ess for the investigation or adjudica-
tion of complaints by a Federal agency
other than the FAA, persons shall use
the administrative process established
by those authorities. Where a grant as-
surance concerns a statute, executive
order, regulation, or other authority
that enables a Federal agency other
than the FAA to investigate, adju-
dicate, and enforce compliance under
those authorities on its own initiative,
the FAA may defer to that Federal
agency.

(c) Other enforcement. If a complaint
or action initiated by the FAA involves
a violation of the 49 U.S.C. subtitle VII
or FAA regulations, except as specified
in paragraphs (a)(1) and (a)(2) of this

section, the FAA may take investiga-
tive and enforcement action under 14
CFR part 13, ‘‘Investigative and En-
forcement Procedures.’’

(d) Effective date. This part applies to
a complaint filed with the FAA and to
an investigation initiated by the FAA
on or after December 16, 1996.

§ 16.3 Definitions.

Terms defined in the Acts are used as
so defined. As used in this part:

Act means a statute listed in § 16.1
and any regulation, agreement, or doc-
ument of conveyance issued or made
under that statute.

Agency attorney means the Deputy
Chief Counsel; the Assistant Chief
Counsel and attorneys in the Airports/
Environmental Law Division of the Of-
fice of the Chief Counsel; the Assistant
Chief Counsel and attorneys in an FAA
region or center who represent the
FAA during the investigation of a com-
plaint or at a hearing on a complaint,
and who prosecute on behalf of the
FAA, as appropriate. An agency attor-
ney shall not include the Chief Coun-
sel; the Assistant Chief Counsel for
Litigation, or any attorney on the staff
of the Assistant Chief Counsel for Liti-
gation, who advises the Associate Ad-
ministrator regarding an initial deci-
sion of the hearing officer or any ap-
peal to the Associate Administrator or
who is supervised in that action by a
person who provides such advice in an
action covered by this part.

Agency employee means any employee
of the U.S. Department of Transpor-
tation.

Associate Administrator means the As-
sociate Administrator for Airports or a
designee.

Complainant means the person sub-
mitting a complaint.

Complaint means a written document
meeting the requirements of this part
filed with the FAA by a person directly
and substantially affected by anything
allegedly done or omitted to be done by
any person in contravention of any
provision of any Act, as defined in this
section, as to matters within the juris-
diction of the Administrator.

Director means the Director of the Of-
fice of Airport Safety and Standards.
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Director’s determination means the ini-
tial determination made by the Direc-
tor following an investigation, which is
a non-final agency decision.

File means to submit written docu-
ments to the FAA for inclusion in the
Part 16 Airport Proceedings Docket or
to a hearing officer.

Final decision and order means a final
agency decision that disposes of a com-
plaint or determines a respondent’s
compliance with any Act, as defined in
this section, and directs appropriate
action.

Hearing officer means an attorney
designated by the FAA in a hearing
order to serve as a hearing officer in a
hearing under this part. The following
are not designated as hearing officers:
the Chief Counsel and Deputy Chief
Counsel; the Assistant Chief Counsel
and attorneys in the FAA region or
center in which the noncompliance has
allegedly occurred or is occurring; the
Assistant Chief Counsel and attorneys
in the Airports and Environmental
Law Division of the FAA Office of the
Chief Counsel; and the Assistant Chief
Counsel and attorneys in the Litiga-
tion Division of the FAA Office of Chief
Counsel.

Initial decision means a decision made
by the hearing officer in a hearing
under subpart F of this part.

Mail means U.S. first class mail; U.S.
certified mail; and U.S. express mail.

Noncompliance means anything done
or omitted to be done by any person in
contravention of any provision of any
Act, as defined in this section, as to
matters within the jurisdiction of the
Administrator.

Party means the complainant(s) and
the respondent(s) named in the com-
plaint and, after an initial determina-
tion providing an opportunity for hear-
ing is issued under § 16.31 and subpart E
of this part, the agency.

Person in addition to its meaning
under 49 U.S.C. 40102(a)(33), includes a
public agency as defined in 49 U.S.C.
47102(a)(15).

Personal delivery means hand delivery
or overnight express delivery service.

Respondent means any person named
in a complaint as a person responsible
for noncompliance.

Sponsor means:
(1) Any public agency which, either

individually or jointly with one or
more other public agencies, has re-
ceived Federal financial assistance for
airport development or planning under
the Federal Airport Act, Airport and
Airway Development Act or Airport
and Airway Improvement Act;

(2) Any private owner of a public-use
airport that has received financial as-
sistance from the FAA for such airport;
and

(3) Any person to whom the Federal
Government has conveyed property for
airport purposes under section 13(g) of
the Surplus Property Act of 1944, as
amended.

§ 16.5 Separation of functions.

(a) Proceedings under this part, in-
cluding hearings under subpart F of
this part, will be prosecuted by an
agency attorney.

(b) After issuance of an initial deter-
mination in which the FAA provides
the opportunity for a hearing, an agen-
cy employee engaged in the perform-
ance of investigative or prosecutorial
functions in a proceeding under this
part will not, in that case or a factu-
ally related case, participate or give
advice in an initial decision by the
hearing officer, or a final decision by
the Associate Administrator or des-
ignee on written appeal, and will not,
except as counsel or as witness in the
public proceedings, engage in any sub-
stantive communication regarding that
case or a related case with the hearing
officer, the Associate Administrator on
written appeal, or agency employees
advising those officials in that capac-
ity.

(c) The Chief Counsel, the Assistant
Chief Counsel for Litigation, or an at-
torney on the staff of the Assistant
Chief Counsel for Litigation advises
the Associate Administrator regarding
an initial decision, an appeal, or a final
decision regarding any case brought
under this part.
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Subpart B—General Rules Appli-
cable to Complaints, Pro-
ceedings Initiated by the FAA,
and Appeals

§ 16.11 Expedition and other modifica-
tion of process.

(a) Under the authority of 49 U.S.C.
40113 and 47121, the Director may con-
duct investigations, issue orders, and
take such other actions as are nec-
essary to fulfill the purposes of this
part, including the extension of any
time period prescribed where necessary
or appropriate for a fair and complete
hearing of matters before the agency.

(b) Notwithstanding any other provi-
sion of this part, upon finding that cir-
cumstances require expedited handling
of a particular case or controversy, the
Director may issue an order directing
any of the following prior to the
issuance of the Director’s determina-
tion:

(1) Shortening the time period for
any action under this part consistent
with due process;

(2) If other adequate opportunity to
respond to pleadings is available,
eliminating the reply, rebuttal, or
other actions prescribed by this part;

(3) Designating alternative methods
of service; or

(4) Directing such other measures as
may be required.

§ 16.13 Filing of documents.
Except as otherwise provided in this

part, documents shall be filed with the
FAA during a proceeding under this
part as follows:

(a) Filing address. Documents to be
filed with the FAA shall be filed with
the Office of the Chief Counsel, Atten-
tion: FAA Part 16 Airport Proceedings
Docket, AGC–610, Federal Aviation Ad-
ministration, 800 Independence Ave.,
SW., Washington, DC, 20591. Documents
to be filed with a hearing officer shall
be filed at the address stated in the
hearing order.

(b) Date and method of filing. Filing of
any document shall be by personal de-
livery or mail as defined in this part,
or by facsimile (when confirmed by fil-
ing on the same date by one of the fore-
going methods). Unless the date is
shown to be inaccurate, documents to
be filed with the FAA shall be deemed

to be filed on the date of personal de-
livery, on the mailing date shown on
the certificate of service, on the date
shown on the postmark if there is no
certificate of service, on the send date
shown on the facsimile (provided filing
has been confirmed through one of the
foregoing methods), or on the mailing
date shown by other evidence if there
is no certificate of service and no post-
mark.

(c) Number of copies. Unless otherwise
specified, an executed original and
three copies of each document shall be
filed with the FAA Part 16 Airport Pro-
ceedings Docket. Copies need not be
signed, but the name of the person
signing the original shall be shown. If a
hearing order has been issued in the
case, one of the three copies shall be
filed with the hearing officer. If filing
by facsimile, the facsimile copy does
not constitute one of the copies re-
quired under this section.

(d) Form. Documents filed with the
FAA shall be typewritten or legibly
printed. In the case of docketed pro-
ceedings, the document shall include
the docket number of the proceeding
on the front page.

(e) Signing of documents and other pa-
pers. The original of every document
filed shall be signed by the person fil-
ing it or the person’s duly authorized
representative. The signature shall
serve as a certification that the signer
has read the document and, based on
reasonable inquiry and to the best of
the signer’s knowledge, information,
and belief, the document is—

(1) Consistent with this part;
(2) Warranted by existing law or that

a good faith argument exists for exten-
sion, modification, or reversal of exist-
ing law; and

(3) Not interposed for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of the administrative proc-
ess.

(f) Designation of person to receive serv-
ice. The initial document filed by any
person shall state on the first page the
name, post office address, telephone
number, and facsimile number, if any,
of the person(s) to be served with docu-
ments in the proceeding. If any of these
items change during the proceeding,
the person shall promptly file notice of
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the change with the FAA Part 16 Air-
port Proceedings Docket and the hear-
ing officer and shall serve the notice on
all parties.

(g) Docket numbers. Each submission
identified as a complaint under this
part by the submitting person will be
assigned a docket number.

§ 16.15 Service of documents on the
parties and the agency.

Except as otherwise provided in this
part, documents shall be served as fol-
lows:

(a) Who must be served. Copies of all
documents filed with the FAA Part 16
Airport Proceedings Docket shall be
served by the persons filing them on all
parties to the proceeding. A certificate
of service shall accompany all docu-
ments when they are tendered for filing
and shall certify concurrent service on
the FAA and all parties. Certificates of
service shall be in substantially the
following form:

I hereby certify that I have this day served
the foregoing [name of document] on the fol-
lowing persons at the following addresses
and facsimile numbers (if also served by fac-
simile) by [specify method of service]:
[list persons, addresses, facsimile numbers]

Dated this lll day of lll, 19ll.
[signature], for [party]

(b) Method of service. Except as other-
wise agreed by the parties and the
hearing officer, the method of service
is the same as set forth in § 16.13(b) for
filing documents.

(c) Where service shall be made. Serv-
ice shall be made to the persons identi-
fied in accordance with § 16.13(f). If no
such person has been designated, serv-
ice shall be made on the party.

(d) Presumption of service. There shall
be a presumption of lawful service—

(1) When acknowledgment of receipt
is by a person who customarily or in
the ordinary course of business re-
ceives mail at the address of the party
or of the person designated under
§ 16.13(f); or

(2) When a properly addressed enve-
lope, sent to the most current address
submitted under § 16.13(f), has been re-
turned as undeliverable, unclaimed, or
refused.

(e) Date of service. The date of service
shall be determined in the same man-
ner as the filing date under § 16.13(b).

§ 16.17 Computation of time.

This section applies to any period of
time prescribed or allowed by this part,
by notice or order of the hearing offi-
cer, or by an applicable statute.

(a) The date of an act, event, or de-
fault, after which a designated time pe-
riod begins to run, is not included in a
computation of time under this part.

(b) The last day of a time period is
included in a computation of time un-
less it is a Saturday, Sunday, or legal
holiday for the FAA, in which case, the
time period runs until the end of the
next day that is not a Saturday, Sun-
day, or legal holiday.

(c) Whenever a party has the right or
is required to do some act within a pre-
scribed period after service of a docu-
ment upon the party, and the docu-
ment is served on the party by mail, 3
days shall be added to the prescribed
period.

§ 16.19 Motions.

(a) General. An application for an
order or ruling not otherwise specifi-
cally provided for in this part shall be
by motion. Unless otherwise ordered by
the agency, the filing of a motion will
not stay the date that any action is
permitted or required by this part.

(b) Form and contents. Unless made
during a hearing, motions shall be
made in writing, shall state with par-
ticularity the relief sought and the
grounds for the relief sought, and shall
be accompanied by affidavits or other
evidence relied upon. Motions intro-
duced during hearings may be made
orally on the record, unless the hearing
officer directs otherwise.

(c) Answers to motions. Except as oth-
erwise provided in this part, or except
when a motion is made during a hear-
ing, any party may file an answer in
support of or in opposition to a motion,
accompanied by affidavits or other evi-
dence relied upon, provided that the
answer to the motion is filed within 10
days after the motion has been served
upon the person answering, or any
other period set by the hearing officer.
Where a motion is made during a hear-
ing, the answer and the ruling thereon
may be made at the hearing, or orally
or in writing within the time set by the
hearing officer.
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Subpart C—Special Rules
Applicable to Complaints

§ 16.21 Pre-complaint resolution.

(a) Prior to filing a complaint under
this part, a person directly and sub-
stantially affected by the alleged non-
compliance shall initiate and engage in
good faith efforts to resolve the dis-
puted matter informally with those in-
dividuals or entities believed respon-
sible for the noncompliance. These ef-
forts at informal resolution may in-
clude, without limitation, at the par-
ties’ expense, mediation, arbitration,
or the use of a dispute resolution
board, or other form of third party as-
sistance. The FAA Airports District Of-
fice, FAA Airports Field Office, or FAA
Regional Airports Division responsible
for administrating financial assistance
to the respondent airport proprietor,
will be available upon request to assist
the parties with informal resolution.

(b) A complaint under this part will
not be considered unless the person or
authorized representative filing the
complaint certifies that substantial
and reasonable good faith efforts to re-
solve the disputed matter informally
prior to filing the complaint have been
made and that there appears no reason-
able prospect for timely resolution of
the dispute. This certification shall in-
clude a brief description of the party’s
efforts to obtain informal resolution
but shall not include information on
monetary or other settlement offers
made but not agreed upon in writing by
all parties.

§ 16.23 Complaints, answers, replies,
rebuttals, and other documents.

(a) A person directly and substan-
tially affected by any alleged non-
compliance may file a complaint with
the Administrator. A person doing
business with an airport and paying
fees or rentals to the airport shall be
considered directly and substantially
affected by alleged revenue diversion
as defined in 49 U.S.C. 47107(b).

(b) Complaints filed under this part
shall—

(1) State the name and address of
each person who is the subject of the
complaint and, with respect to each
person, the specific provisions of each

Act that the complainant believes were
violated;

(2) Be served, in accordance with
§ 16.15, along with all documents then
available in the exercise of reasonable
diligence, offered in support of the
complaint, upon all persons named in
the complaint as persons responsible
for the alleged action(s) or omission(s)
upon which the complaint is based;

(3) Provide a concise but complete
statement of the facts relied upon to
substantiate each allegation; and

(4) Describe how the complainant was
directly and substantially affected by
the things done or omitted to be done
by the respondents.

(c) Unless the complaint is dismissed
pursuant to § 16.25 or § 16.27, the FAA
notifies the complainant and respond-
ents in writing within 20 days after the
date the FAA receives the complaint
that the complaint has been docketed
and that respondents are required to
file an answer within 20 days of the
date of service of the notification.

(d) The respondent shall file an an-
swer within 20 days of the date of serv-
ice of the FAA notification.

(e) The complainant may file a reply
within 10 days of the date of service of
the answer.

(f) The respondent may file a rebuttal
within 10 days of the date of service of
the complainant’s reply.

(g) The answer, reply, and rebuttal
shall, like the complaint, be accom-
panied by supporting documentation
upon which the parties rely.

(h) The answer shall deny or admit
the allegations made in the complaint
or state that the person filing the doc-
ument is without sufficient knowledge
or information to admit or deny an al-
legation, and shall assert any affirma-
tive defense.

(i) The answer, reply, and rebuttal
shall each contain a concise but com-
plete statement of the facts relied upon
to substantiate the answers, admis-
sions, denials, or averments made.

(j) The respondent’s answer may in-
clude a motion to dismiss the com-
plaint, or any portion thereof, with a
supporting memorandum of points and
authorities. If a motion to dismiss is
filed, the complainant may respond as
part of its reply notwithstanding the
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10-day time limit for answers to mo-
tions in § 16.19(c).

§ 16.25 Dismissals.
Within 20 days after the receipt of

the complaint, the Director will dis-
miss a complaint, or any claim made in
a complaint, with prejudice if:

(a) It appears on its face to be outside
the jurisdiction of the Administrator
under the Acts listed in § 16.1;

(b) On its face it does not state a
claim that warrants an investigation
or further action by the FAA; or

(c) The complainant lacks standing
to file a complaint under §§ 16.3 and
16.23. The Director’s dismissal will in-
clude the reasons for the dismissal.

§ 16.27 Incomplete complaints.
If a complaint is not dismissed pursu-

ant to § 16.25 of this part, but is defi-
cient as to one or more of the require-
ments set forth in § 16.21 or § 16.23(b),
the Director will dismiss the complaint
within 20 days after receiving it. Dis-
missal will be without prejudice to the
refiling of the complaint after amend-
ment to correct the deficiency. The Di-
rector’s dismissal will include the rea-
sons for the dismissal.

§ 16.29 Investigations.
(a) If, based on the pleadings, there

appears to be a reasonable basis for fur-
ther investigation, the FAA inves-
tigates the subject matter of the com-
plaint.

(b) The investigation may include
one or more of the following, at the
sole discretion of the FAA:

(1) A review of the written submis-
sions or pleadings of the parties, as
supplemented by any informal inves-
tigation the FAA considers necessary
and by additional information fur-
nished by the parties at FAA request.
In rendering its initial determination,
the FAA may rely entirely on the com-
plaint and the responsive pleadings
provided under this subpart. Each
party shall file documents that it con-
siders sufficient to present all relevant
facts and argument necessary for the
FAA to determine whether the sponsor
is in compliance.

(2) Obtaining additional oral and doc-
umentary evidence by use of the agen-
cy’s authority to compel production of

such evidence under section 313 Avia-
tion Act, 49 U.S.C. 40113 and 46104, and
section 519 of the Airport and Airway
Improvement Act, 49 U.S.C. 47122. The
Administrator’s statutory authority to
issue compulsory process has been dele-
gated to the Chief Counsel, the Deputy
Chief Counsel, the Assistant Chief
Counsel for Airports and Environ-
mental Law, and each Assistant Chief
Counsel for a region or center.

(3) Conducting or requiring that a
sponsor conduct an audit of airport fi-
nancial records and transactions as
provided in 49 U.S.C. 47107 and 47121.

§ 16.31 Director’s determinations after
investigations.

(a) After consideration of the plead-
ings and other information obtained by
the FAA after investigation, the Direc-
tor will render an initial determination
and provide it to each party by cer-
tified mail within 120 days of the date
the last pleading specified in § 16.23 was
due.

(b) The Director’s determination will
set forth a concise explanation of the
factual and legal basis for the Direc-
tor’s determination on each claim
made by the complainant.

(c) A party adversely affected by the
Director’s determination may appeal
the initial determination to the Associ-
ate Administrator as provided in § 16.33.

(d) If the Director’s determination
finds the respondent in noncompliance
and proposes the issuance of a compli-
ance order, the initial determination
will include notice of opportunity for a
hearing under subpart F of this part, if
such an opportunity is provided by the
FAA. The respondent may elect or
waive a hearing as provided in subpart
E of this part.

§ 16.33 Final decisions without hear-
ing.

(a) The Associate Administrator will
issue a final decision on appeal from
the Director’s determination, without
a hearing, where—

(1) The complaint is dismissed after
investigation;

(2) A hearing is not required by stat-
ute and is not otherwise made avail-
able by the FAA; or
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(3) The FAA provides opportunity for
a hearing to the respondent and the re-
spondent waives the opportunity for a
hearing as provided in subpart E of this
part.

(b) In the cases described in para-
graph (a) of this section, a party ad-
versely affected by the Director’s de-
termination may file an appeal with
the Associate Administrator within 30
days after the date of service of the ini-
tial determination.

(c) A reply to an appeal may be filed
with the Associate Administrator with-
in 20 days after the date of service of
the appeal.

(d) The Associate Administrator will
issue a final decision and order within
60 days after the due date of the reply.

(e) If no appeal is filed within the
time period specified in paragraph (b)
of this section, the Director’s deter-
mination becomes the final decision
and order of the FAA without further
action. A Director’s determination
that becomes final because there is no
administrative appeal is not judicially
reviewable.

Subpart D—Special Rules Applica-
ble to Proceedings Initiated
by the FAA

§ 16.101 Basis for the initiation of
agency action.

The FAA may initiate its own inves-
tigation of any matter within the ap-
plicability of this part without having
received a complaint. The investiga-
tion may include, without limitation,
any of the actions described in
§ 16.29(b).

§ 16.103 Notice of investigation.
Following the initiation of an inves-

tigation under § 16.101, the FAA sends a
notice to the person(s) subject to inves-
tigation. The notice will set forth the
areas of the agency’s concern and the
reasons therefor; request a response to
the notice within 30 days of the date of
service; and inform the respondent that
the FAA will, in its discretion, invite
good faith efforts to resolve the mat-
ter.

§ 16.105 Failure to resolve informally.
If the matters addressed in the FAA

notices are not resolved informally, the

FAA may issue a Director’s determina-
tion under § 16.31.

Subpart E—Proposed Orders of
Compliance

§ 16.109 Orders terminating eligibility
for grants, cease and desist orders,
and other compliance orders.

This section applies to initial deter-
minations issued under § 16.31 that pro-
vide the opportunity for a hearing.

(a) The agency will provide the op-
portunity for a hearing if, in the Direc-
tor’s determination, the agency pro-
poses to issue an order terminating eli-
gibility for grants pursuant to 49 U.S.C.
47106(e) and 47111(d), an order suspend-
ing the payment of grant funds, an
order withholding approval of any new
application to impose a passenger facil-
ity charge pursuant to section 112 of
the Federal Aviation Administration
Act of 1994, 49 U.S.C. 47111(e), a cease
and desist order, an order directing the
refund of fees unlawfully collected, or
any other compliance order issued by
the Administrator to carry out the pro-
visions of the Acts, and required to be
issued after notice and opportunity for
a hearing. In cases in which a hearing
is not required by statute, the FAA
may provide opportunity for a hearing
at its discretion.

(b) In a case in which the agency pro-
vides the opportunity for a hearing, the
Director’s determination issued under
§ 16.31 will include a statement of the
availability of a hearing under subpart
F of this part.

(c) Within 20 days after service of a
Director’s determination under § 16.31
and paragraph (b) of this section, a per-
son subject to the proposed compliance
order may—

(1) Request a hearing under subpart F
of this part;

(2) Waive hearing and appeal the Di-
rector’s determination in writing to
the Associate Administrator, as pro-
vided in § 16.33;

(3) File, jointly with a complainant, a
motion to withdraw the complaint and
to dismiss the proposed compliance ac-
tion; or

(4) Submit, jointly with the agency
attorney, a proposed consent order
under § 16.243(e).
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(d) If the respondent fails to request
a hearing or to file an appeal in writing
within the time periods provided in
paragraph (c) of this section, the Direc-
tor’s determination becomes final.

Subpart F—Hearings

§ 16.201 Notice and order of hearing.
(a) If a respondent is provided the op-

portunity for hearing in an initial de-
termination and does not waive hear-
ing, the Deputy Chief Counsel within 10
days after the respondent elects a hear-
ing will issue and serve on the respond-
ent and complainant a hearing order.
The hearing order will set forth:

(1) The allegations in the complaint,
or notice of investigation, and the
chronology and results of the inves-
tigation preliminary to the hearing;

(2) The relevant statutory, judicial,
regulatory, and other authorities;

(3) The issues to be decided;
(4) Such rules of procedure as may be

necessary to supplement the provisions
of this part;

(5) The name and address of the per-
son designated as hearing officer, and
the assignment of authority to the
hearing officer to conduct the hearing
in accordance with the procedures set
forth in this part; and

(6) The date by which the hearing of-
ficer is directed to issue an initial deci-
sion.

(b) Where there are no genuine issues
of material fact requiring oral exam-
ination of witnesses, the hearing order
may contain a direction to the hearing
officer to conduct a hearing by submis-
sion of briefs and oral argument with-
out the presentation of testimony or
other evidence.

§ 16.202 Powers of a hearing officer.
In accordance with the rules of this

subpart, a hearing officer may:
(a) Give notice of, and hold, prehear-

ing conferences and hearings;
(b) Administer oaths and affirma-

tions;
(c) Issue subpoenas authorized by law

and issue notices of deposition re-
quested by the parties;

(d) Limit the frequency and extent of
discovery;

(e) Rule on offers of proof;

(f) Receive relevant and material evi-
dence;

(g) Regulate the course of the hear-
ing in accordance with the rules of this
part to avoid unnecessary and duplica-
tive proceedings in the interest of
prompt and fair resolution of the mat-
ters at issue;

(h) Hold conferences to settle or to
simplify the issues by consent of the
parties;

(i) Dispose of procedural motions and
requests;

(j) Examine witnesses; and
(k) Make findings of fact and conclu-

sions of law, and issue an initial deci-
sion.

§ 16.203 Appearances, parties, and
rights of parties.

(a) Appearances. Any party may ap-
pear and be heard in person.

(1) Any party may be accompanied,
represented, or advised by an attorney
licensed by a State, the District of Co-
lumbia, or a territory of the United
States to practice law or appear before
the courts of that State or territory, or
by another duly authorized representa-
tive.

(2) An attorney, or other duly author-
ized representative, who represents a
party shall file a notice of appearance
in accordance with § 16.13.

(b) Parties and agency participation.
(1) The parties to the hearing are the

respondent (s) named in the hearing
order, the complainant(s), and the
agency.

(2) Unless otherwise specified in the
hearing order, the agency attorney will
serve as prosecutor for the agency from
the date of issuance of the Director’s
determination providing an oppor-
tunity for hearing.

§ 16.207 Intervention and other par-
ticipation.

(a) A person may submit a motion for
leave to intervene as a party. Except
for good cause shown, a motion for
leave to intervene shall be submitted
not later than 10 days after the notice
of hearing and hearing order.

(b) If the hearing officer finds that
intervention will not unduly broaden
the issues or delay the proceedings and,
if the person has a property or finan-
cial interest that may not be addressed
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adequately by the parties, the hearing
officer may grant a motion for leave to
intervene. The hearing officer may de-
termine the extent to which an inter-
venor may participate in the proceed-
ings.

(c) Other persons may petition the
hearing officer for leave to participate
in the hearing. Participation is limited
to the filing of post-hearing briefs and
reply to the hearing officer and the As-
sociate Administrator. Such briefs
shall be filed and served on all parties
in the same manner as the parties’ post
hearing briefs are filed.

(d) Participation under this section is
at the discretion of the FAA, and no
decision permitting participation shall
be deemed to constitute an expression
by the FAA that the participant has
such a substantial interest in the pro-
ceeding as would entitle it to judicial
review of such decision.

§ 16.209 Extension of time.
(a) Extension by oral agreement. The

parties may agree to extend for a rea-
sonable period of time for filing a docu-
ment under this part. If the parties
agree, the hearing officer shall grant
one extension of time to each party.
The party seeking the extension of
time shall submit a draft order to the
hearing officer to be signed by the
hearing officer and filed with the hear-
ing docket. The hearing officer may
grant additional oral requests for an
extension of time where the parties
agree to the extension.

(b) Extension by motion. A party shall
file a written motion for an extension
of time with the hearing officer not
later than 7 days before the document
is due unless good cause for the late fil-
ing is shown. A party filing a written
motion for an extension of time shall
serve a copy of the motion on each
party.

(c) Failure to rule. If the hearing offi-
cer fails to rule on a written motion for
an extension of time by the date the
document was due, the motion for an
extension of time is deemed denied.

(d) Effect on time limits. In a hearing
required by section 519(b) of the Air-
port and Airways Improvement Act, as
amended in 1987, 49 U.S.C. 47106(e) and
47111(d), the due date for the hearing
officer’s initial decision and for the

final agency decision are extended by
the length of the extension granted by
the hearing officer only if the hearing
officer grants an extension of time as a
result of an agreement by the parties
as specified in paragraph (a) of this sec-
tion or, if the hearing officer grants an
extension of time as a result of the
sponsor’s failure to adhere to the hear-
ing schedule. In any other hearing, an
extension of time granted by the hear-
ing officer for any reason extends the
due date for the hearing officer’s ini-
tial decision and for the final agency
decision by the length of time of the
hearing officer’s decision.

§ 16.211 Prehearing conference.
(a) Prehearing conference notice. The

hearing officer schedules a prehearing
conference and serves a prehearing con-
ference notice on the parties promptly
after being designated as a hearing of-
ficer.

(1) The prehearing conference notice
specifies the date, time, place, and
manner (in person or by telephone) of
the prehearing conference.

(2) The prehearing conference notice
may direct the parties to exchange pro-
posed witness lists, requests for evi-
dence and the production of documents
in the possession of another party, re-
sponses to interrogatories, admissions,
proposed procedural schedules, and pro-
posed stipulations before the date of
the prehearing conference.

(b) The prehearing conference. The pre-
hearing conference is conducted by
telephone or in person, at the hearing
officer’s discretion. The prehearing
conference addresses matters raised in
the prehearing conference notice and
such other matters as the hearing offi-
cer determines will assist in a prompt,
full and fair hearing of the issues.

(c) Prehearing conference report. At
the close of the prehearing conference,
the hearing officer rules on any re-
quests for evidence and the production
of documents in the possession of other
parties, responses to interrogatories,
and admissions; on any requests for
depositions; on any proposed stipula-
tions; and on any pending applications
for subpoenas as permitted by § 16.219.
In addition, the hearing officer estab-
lishes the schedule, which shall provide
for the issuance of an initial decision
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not later than 110 days after issuance
of the Director’s determination order
unless otherwise provided in the hear-
ing order.

§ 16.213 Discovery.
(a) Discovery is limited to requests

for admissions, requests for production
of documents, interrogatories, and
depositions as authorized by § 16.215.

(b) The hearing officer shall limit the
frequency and extent of discovery per-
mitted by this section if a party shows
that—

(1) The information requested is cu-
mulative or repetitious;

(2) The information requested may be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

§ 16.215 Depositions.
(a) General. For good cause shown,

the hearing officer may order that the
testimony of a witness may be taken
by deposition and that the witness
produce documentary evidence in con-
nection with such testimony. Gen-
erally, an order to take the deposition
of a witness is entered only if:

(1) The person whose deposition is to
be taken would be unavailable at the
hearing;

(2) The deposition is deemed nec-
essary to perpetuate the testimony of
the witness; or

(3) The taking of the deposition is
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in undue burden to other parties or
in undue delay.

(b) Application for deposition. Any
party desiring to take the deposition of
a witness shall make application there-
for to the hearing officer in writing,
with a copy of the application served
on each party. The application shall in-
clude:

(1) The name and residence of the
witness;

(2) The time and place for the taking
of the proposed deposition;

(3) The reasons why such deposition
should be taken; and

(4) A general description of the mat-
ters concerning which the witness will
be asked to testify.

(c) Order authorizing deposition. If
good cause is shown, the hearing offi-
cer, in his or her discretion, issues an
order authorizing the deposition and
specifying the name of the witness to
be deposed, the location and time of
the deposition and the general scope
and subject matter of the testimony to
be taken.

(d) Procedures for deposition.
(1) Witnesses whose testimony is

taken by deposition shall be sworn or
shall affirm before any questions are
put to them. Each question propounded
shall be recorded and the answers of
the witness transcribed verbatim.

(2) Objections to questions or evi-
dence shall be recorded in the tran-
script of the deposition. The interpos-
ing of an objection shall not relieve the
witness of the obligation to answer
questions, except where the answer
would violate a privilege.

(3) The written transcript shall be
subscribed by the witness, unless the
parties by stipulation waive the sign-
ing, or the witness is ill, cannot be
found, or refuses to sign. The reporter
shall note the reason for failure to
sign.

§ 16.217 Witnesses.
(a) Each party may designate as a

witness any person who is able and
willing to give testimony that is rel-
evant and material to the issues in the
hearing case, subject to the limitation
set forth in paragraph (b) of this sec-
tion.

(b) The hearing officer may exclude
testimony of witnesses that would be
irrelevant, immaterial, or unduly rep-
etitious.

(c) Any witness may be accompanied
by counsel. Counsel representing a
nonparty witness has no right to exam-
ine the witness or otherwise partici-
pate in the development of testimony.

§ 16.219 Subpoenas.
(a) Request for subpoena. A party may

apply to the hearing officer, within the
time specified for such applications in
the prehearing conference report, for a
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subpoena to compel testimony at a
hearing or to require the production of
documents only from the following per-
sons:

(1) Another party;
(2) An officer, employee, or agent of

another party;
(3) Any other person named in the

complaint as participating in or bene-
fiting from the actions of the respond-
ent alleged to have violated any Act;

(4) An officer, employee, or agent of
any other person named in the com-
plaint as participating in or benefiting
from the actions of the respondent al-
leged to have violated any Act.

(b) Issuance and service of subpoena.
(1) The hearing officer issues the sub-

poena if the hearing officer determines
that the evidence to be obtained by the
subpoena is relevant and material to
the resolution of the issues in the case.

(2) Subpoenas shall be served by per-
sonal service, or upon an agent des-
ignated in writing for the purpose, or
by certified mail, return receipt ad-
dressed to such person or agent. When-
ever service is made by registered or
certified mail, the date of mailing shall
be considered as the time when service
is made.

(3) A subpoena issued under this part
is effective throughout the United
States or any territory or possession
thereof.

(c) Motions to quash or modify sub-
poena.

(1) A party or any person upon whom
a subpoena has been served may file a
motion to quash or modify the sub-
poena with the hearing officer at or be-
fore the time specified in the subpoena
for the filing of such motions. The ap-
plicant shall describe in detail the
basis for the application to quash or
modify the subpoena including, but not
limited to, a statement that the testi-
mony, document, or tangible evidence
is not relevant to the proceeding, that
the subpoena is not reasonably tailored
to the scope of the proceeding, or that
the subpoena is unreasonable and op-
pressive.

(2) A motion to quash or modify the
subpoena stays the effect of the sub-
poena pending a decision by the hear-
ing officer on the motion.

§ 16.221 Witness fees.

(a) The party on whose behalf a wit-
ness appears is responsible for paying
any witness fees and mileage expenses.

(b) Except for employees of the
United States summoned to testify as
to matters related to their public em-
ployment, witnesses summoned by sub-
poena shall be paid the same fees and
mileage expenses as are paid to a wit-
ness in a court of the United States in
comparable circumstances.

§ 16.223 Evidence.

(a) General. A party may submit di-
rect and rebuttal evidence in accord-
ance with this section.

(b) Requirement for written testimony
and evidence. Except in the case of evi-
dence obtained by subpoena, or in the
case of a special ruling by the hearing
officer to admit oral testimony, a par-
ty’s direct and rebuttal evidence shall
be submitted in written form in ad-
vance of the oral hearing pursuant to
the schedule established in the hearing
officer’s prehearing conference report.
Written direct and rebuttal fact testi-
mony shall be certified by the witness
as true and correct. Subject to the
same exception (for evidence obtained
by subpoena or subject to a special rul-
ing by the hearing officer), oral exam-
ination of a party’s own witness is lim-
ited to certification of the accuracy of
written evidence, including correction
and updating, if necessary, and reexam-
ination following cross-examination by
other parties.

(c) Subpoenaed testimony. Testimony
of witnesses appearing under subpoena
may be obtained orally.

(d) Cross-examination. A party may
conduct cross-examination that may be
required for disclosure of the facts,
subject to control by the hearing offi-
cer for fairness, expedition and exclu-
sion of extraneous matters.

(e) Hearsay evidence. Hearsay evi-
dence is admissible in proceedings gov-
erned by this part. The fact that evi-
dence is hearsay goes to the weight of
evidence and does not affect its admis-
sibility.

(f) Admission of evidence. The hearing
officer admits evidence introduced by a
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party in support of its case in accord-
ance with this section, but may ex-
clude irrelevant, immaterial, or unduly
repetitious evidence.

(g) Expert or opinion witnesses. An em-
ployee of the FAA or DOT may not be
called as an expert or opinion witness
for any party other than the agency ex-
cept as provided in Department of
Transportation regulations at 49 CFR
part 9.

§ 16.225 Public disclosure of evidence.

(a) Except as provided in this section,
the hearing shall be open to the public.

(b) The hearing officer may order
that any information contained in the
record be withheld from public disclo-
sure. Any person may object to disclo-
sure of information in the record by fil-
ing a written motion to withhold spe-
cific information with the hearing offi-
cer. The person shall state specific
grounds for nondisclosure in the mo-
tion.

(c) The hearing officer shall grant the
motion to withhold information from
public disclosure if the hearing officer
determines that disclosure would be in
violation of the Privacy Act, would re-
veal trade secrets or privileged or con-
fidential commercial or financial infor-
mation, or is otherwise prohibited by
law.

§ 16.227 Standard of proof.

The hearing officer shall issue an ini-
tial decision or shall rule in a party’s
favor only if the decision or ruling is
supported by, and in accordance with,
reliable, probative, and substantial evi-
dence contained in the record and is in
accordance with law.

§ 16.229 Burden of proof.

(a) The burden of proof of noncompli-
ance with an Act or any regulation,
order, agreement or document of con-
veyance issued under the authority of
an Act is on the agency.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-
tion, request, or order has the burden
of proof.

(c) A party who has asserted an af-
firmative defense has the burden of
proving the affirmative defense.

§ 16.231 Offer of proof.

A party whose evidence has been ex-
cluded by a ruling of the hearing offi-
cer may offer the evidence on the
record when filing an appeal.

§ 16.233 Record.

(a) Exclusive record. The transcript of
all testimony in the hearing, all exhib-
its received into evidence, all motions,
applications requests and rulings, and
all documents included in the hearing
record shall constitute the exclusive
record for decision in the proceedings
and the basis for the issuance of any
orders.

(b) Examination and copy of record.
Any interested person may examine
the record at the Part 16 Airport Pro-
ceedings Docket, AGC–600, Federal
Aviation Administration, 800 Independ-
ence Avenue, SW., Washington, DC
20591. Any person may have a copy of
the record after payment of reasonable
costs for search and reproduction of
the record.

§ 16.235 Argument before the hearing
officer.

(a) Argument during the hearing. Dur-
ing the hearing, the hearing officer
shall give the parties reasonable oppor-
tunity to present oral argument on the
record supporting or opposing motions,
objections, and rulings if the parties
request an opportunity for argument.
The hearing officer may direct written
argument during the hearing if the
hearing officer finds that submission of
written arguments would not delay the
hearing.

(b) Posthearing briefs. The hearing of-
ficer may request or permit the parties
to submit posthearing briefs. The hear-
ing officer may provide for the filing of
simultaneous reply briefs as well, if
such filing will not unduly delay the
issuance of the hearing officer’s initial
decision. Posthearing briefs shall in-
clude proposed findings of fact and con-
clusions of law; exceptions to rulings of
the hearing officer; references to the
record in support of the findings of
fact; and supporting arguments for the
proposed findings, proposed conclu-
sions, and exceptions.
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§ 16.237 Waiver of procedures.
(a) The hearing officer shall waive

such procedural steps as all parties to
the hearing agree to waive before
issuance of an initial decision.

(b) Consent to a waiver of any proce-
dural step bars the raising of this issue
on appeal.

(c) The parties may not by consent
waive the obligation of the hearing of-
ficer to enter an initial decision on the
record.

Subpart G—Initial Decisions,
Orders and Appeals

§ 16.241 Initial decisions, order, and
appeals.

(a) The hearing officer shall issue an
initial decision based on the record de-
veloped during the proceeding and shall
send the initial decision to the parties
not later than 110 days after the Direc-
tor’s determination unless otherwise
provided in the hearing order.

(b) Each party adversely affected by
the hearing officer’s initial decision
may file an appeal with the Associate
Administrator within 15 days of the
date the initial decision is issued. Each
party may file a reply to an appeal
within 10 days after it is served on the
party. Filing and service of appeals and
replies shall be by personal delivery.

(c) If an appeal is filed, the Associate
Administrator reviews the entire
record and issues a final agency deci-
sion and order within 30 days of the due
date of the reply. If no appeal is filed,
the Associate Administrator may take
review of the case on his or her own
motion. If the Associate Administrator
finds that the respondent is not in
compliance with any Act or any regu-
lation, agreement, or document of con-
veyance issued or made under such
Act, the final agency order includes a
statement of corrective action, if ap-
propriate, and identifies sanctions for
continued noncompliance.

(d) If no appeal is filed, and the Asso-
ciate Administrator does not take re-
view of the initial decision on the Asso-
ciate Administrator’s own motion, the
initial decision shall take effect as the
final agency decision and order on the
sixteenth day after the actual date the
initial decision is issued.

(e) The failure to file an appeal is
deemed a waiver of any rights to seek
judicial review of an initial decision
that becomes a final agency decision
by operation of paragraph (d) of this
section.

(f) If the Associate Administrator
takes review on the Associate Adminis-
trator’s own motion, the Associate Ad-
ministrator issues a notice of review by
the sixteenth day after the actual date
the initial decision is issued.

(1) The notice sets forth the specific
findings of fact and conclusions of law
in the initial decision that are subject
to review by the Associate Adminis-
trator.

(2) Parties may file one brief on re-
view to the Associate Administrator or
rely on their posthearing briefs to the
hearing officer. Briefs on review shall
be filed not later than 10 days after
service of the notice of review. Filing
and service of briefs on review shall be
by personal delivery.

(3) The Associate Administrator
issues a final agency decision and order
within 30 days of the due date of the
briefs on review. If the Associate Ad-
ministrator finds that the respondent
is not in compliance with any Act or
any regulation, agreement or docu-
ment of conveyance issued under such
Act, the final agency order includes a
statement of corrective action, if ap-
propriate, and identifies sanctions for
continued noncompliance.

§ 16.243 Consent orders.

(a) The agency attorney and the re-
spondents may agree at any time be-
fore the issuance of a final decision and
order to dispose of the case by issuance
of a consent order. Good faith efforts to
resolve a complaint through issuance
of a consent order may continue
throughout the administrative process.
Except as provided in § 16.209, such ef-
forts may not serve as the basis for ex-
tensions of the times set forth in this
part.

(b) A proposal for a consent order,
specified in paragraph (a) of this sec-
tion, shall include:

(1) A proposed consent order;
(2) An admission of all jurisdictional

facts;

VerDate 12<JAN>99 01:29 Feb 03, 1999 Jkt 183040 PO 00000 Frm 00092 Fmt 8010 Sfmt 8010 Y:\SGML\183040T.XXX pfrm03 PsN: 183040T



97

Federal Aviation Administration, DOT § 16.303

(3) An express waiver of the right to
further procedural steps and of all
rights of judicial review; and

(4) The hearing order, if issued, and
an acknowledgment that the hearing
order may be used to construe the
terms of the consent order.

(c) If the issuance of a consent order
has been agreed upon by all parties to
the hearing, the proposed consent order
shall be filed with the hearing officer,
along with a draft order adopting the
consent decree and dismissing the case,
for the hearing officer’s adoption.

(d) The deadline for the hearing offi-
cer’s initial decision and the final
agency decision is extended by the
amount of days elapsed between the fil-
ing of the proposed consent order with
the hearing officer and the issuance of
the hearing officer’s order continuing
the hearing.

(e) If the agency attorney and spon-
sor agree to dispose of a case by
issuance of a consent order before the
FAA issues a hearing order, the pro-
posal for a consent order is submitted
jointly to the official authorized to
issue a hearing order, together with a
request to adopt the consent order and
dismiss the case. The official author-
ized to issue the hearing order issues
the consent order as an order of the
FAA and terminates the proceeding.

Subpart H—Judicial Review

§ 16.247 Judicial review of a final deci-
sion and order.

(a) A person may seek judicial re-
view, in a United States Court of Ap-
peals, of a final decision and order of
the Associate Administrator as pro-
vided in 49 U.S.C. 46110 or section
519(b)(4) of the Airport and Airway Im-
provement Act of 1982, as amended,
(AAIA), 49 U.S.C. 47106(d) and 47111(d).
A party seeking judicial review of a
final decision and order shall file a pe-
tition for review with the Court not
later than 60 days after a final decision
and order under the AAIA has been
served on the party or within 60 days
after the entry of an order under 49
U.S.C. 40101 et seq.

(b) The following do not constitute
final decisions and orders subject to ju-
dicial review:

(1) An FAA decision to dismiss a
complaint without prejudice, as set
forth in § 16.27;

(2) A Director’s determination;
(3) An initial decision issued by a

hearing officer at the conclusion of a
hearing;

(4) A Director’s determination or an
initial decision of a hearing officer
that becomes the final decision of the
Associate Administrator because it was
not appealed within the applicable
time periods provided under §§ 16.33(b)
and 16.241(b).

Subpart I—Ex Parte
Communications

§ 16.301 Definitions.

As used in this subpart:
Decisional employee means the Admin-

istrator, Deputy Administrator, Asso-
ciate Administrator, Director, hearing
officer, or other FAA employee who is
or who may reasonably be expected to
be involved in the decisional process of
the proceeding.

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is
not given, but it shall not include re-
quests for status reports on any matter
or proceeding covered by this part, or
communications between FAA employ-
ees who participate as parties to a
hearing pursuant to 16.203(b) of this
part and other parties to a hearing.

§ 16.303 Prohibited ex parte commu-
nications.

(a) The prohibitions of this section
shall apply from the time a proceeding
is noticed for hearing unless the person
responsible for the communication has
knowledge that it will be noticed, in
which case the prohibitions shall apply
at the time of the acquisition of such
knowledge.

(b) Except to the extent required for
the disposition of ex parte matters as
authorized by law:

(1) No interested person outside the
FAA and no FAA employee participat-
ing as a party shall make or knowingly
cause to be made to any decisional em-
ployee an ex parte communication rel-
evant to the merits of the proceeding;

VerDate 12<JAN>99 01:29 Feb 03, 1999 Jkt 183040 PO 00000 Frm 00093 Fmt 8010 Sfmt 8010 Y:\SGML\183040T.XXX pfrm03 PsN: 183040T



98

14 CFR Ch. I (1–1–99 Edition) § 16.305

(2) No FAA employee shall make or
knowingly cause to be made to any in-
terested person outside the FAA an ex
parte communication relevant to the
merits of the proceeding; or

(3) Ex parte communications regard-
ing solely matters of agency procedure
or practice are not prohibited by this
section.

§ 16.305 Procedures for handling ex
parte communications.

A decisional employee who receives
or who makes or knowingly causes to
be made a communication prohibited
by § 16.303 shall place in the public
record of the proceeding:

(a) All such written communications;
(b) Memoranda stating the substance

of all such oral communications; and
(c) All written responses, and memo-

randa stating the substance of all oral
responses, to the materials described in
paragraphs (a) and (b) of this section.

§ 16.307 Requirement to show cause
and imposition of sanction.

(a) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
§ 16.303, the Associate Administrator or
his designee or the hearing officer may,
to the extent consistent with the inter-
ests of justice and the policy of the un-
derlying statutes, require the party to
show cause why his or her claim or in-
terest in the proceeding should not be
dismissed, denied, disregarded, or oth-
erwise adversely affected on account of
such violation.

(b) The Associate Administrator
may, to the extent consistent with the
interests of justice and the policy of
the underlying statutes administered
by the FAA, consider a violation of
this subpart sufficient grounds for a de-
cision adverse to a party who has
knowingly committed such violation or
knowingly caused such violation to
occur.
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