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36.103 Methods of contracting.

(a) Contracting officers shall acquire
construction using sealed bid proce-
dures if the conditions in 6.401(a) apply,
except that sealed bidding need not be
used for construction contracts to be
performed outside the United States,
its possessions, or Puerto Rico. (See
6.401(b)(2).)

(b) Contracting officers shall acquire
architect-engineer services by negotia-
tion, and select sources in accordance
with applicable law, subpart 36.6, and
agency regulations.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

36.104 Policy.

Unless the traditional acquisition ap-
proach of design-bid-build established
under the Brooks Architect-Engineers
Act (40 U.S.C. 541, et seq.) or another
acquisition procedure authorized by
law is used, the contracting officer
shall use the two-phase selection proce-
dures authorized by 10 U.S.C. 2305a or
41 U.S.C. 253m when entering into a
contract for the design and construc-
tion of a public building, facility, or
work, if the contracting officer makes
a determination that the procedures
are appropriate for use (see subpart
36.3). Other acquisition procedures au-
thorized by law include the procedures
established in this part and other parts
of this chapter and, for DoD, the de-
sign-build process described in 10
U.S.C. 2862.

[62 FR 272, Jan. 2, 1997, as amended at 64 FR
72451, Dec. 27, 1999]

Subpart 36.2—Special Aspects of
Contracting for Construction

36.201 Evaluation of contractor per-
formance.

(a) Preparation of performance evalua-
tion reports. (1) The contracting activ-
ity shall evaluate contractor perform-
ance and prepare a performance report
using the SF 1420, Performance Evalua-
tion (Construction Contracts), for each
construction contract of—

(i) $500,000 or more; or
(ii) More than $10,000, if the contract

was terminated for default.

(2) The report shall be prepared at
the time of final acceptance of the
work, at the time of contract termi-
nation, or at other times, as appro-
priate, in accordance with agency pro-
cedures. Ordinarily, the evaluating of-
ficial who prepares the report should be
the person responsible for monitoring
contract performance.

(3) If the evaluating official con-
cludes that a contractor’s overall per-
formance was unsatisfactory, the con-
tractor shall be advised in writing that
a report of unsatisfactory performance
is being prepared and the basis for the
report. If the contractor submits any
written comments, the evaluating offi-
cial shall include them in the report,
resolve any alleged factual discrep-
ancies, and make appropriate changes
in the report.

(4) The head of the contracting activ-
ity shall establish procedures which en-
sure that fully qualified personnel pre-
pare and review performance reports.

(b) Review of performance reports. Each
performance report shall be reviewed
to ensure that it is accurate and fair.
The reviewing official should have
knowledge of the contractor’s perform-
ance and should normally be at an or-
ganizational level above that of the
evaluating official.

(c) Distribution and use of performance
reports. (1) Each performance report
shall be distributed in accordance with
agency procedures. One copy shall be
included in the contract file. The con-
tracting activity shall retain the re-
port for at least six years after the
date of the report.

(2) Before making a determination of
responsibility in accordance with sub-
part 9.1, the contracting officer may
consider performance reports in ac-
cordance with agency instructions.

[48 FR 42356, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 54 FR 48989, Nov. 28,
1989]

36.202 Specifications.

(a) Construction specifications shall
conform to the requirements in part 11
of this regulation.

(b) Whenever possible, contracting
officers shall ensure that references in
specifications are to widely recognized
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standards or specifications promul-
gated by governments, industries, or
technical societies.

(c) When brand name or equal descrip-
tions are necessary, specifications
must clearly identify and describe the
particular physical, functional, or
other characteristics of the brand-
name items which are considered es-
sential to satisfying the requirement.

(d) In accordance with Executive
Order 13202, of February 17, 2001, Pres-
ervation of Open Competition and Gov-
ernment Neutrality Towards Govern-
ment Contractors’ Labor Relations on
Federal and Federally Funded Con-
struction Projects, as amended on
April 6, 2001—

(1) The Government, or any construc-
tion manager acting on behalf of the
Government, must not—

(i) Require or prohibit offerors, con-
tractors, or subcontractors to enter
into or adhere to agreements with one
or more labor organizations (as defined
in 42 U.S.C. 2000e(d)) on the same or
other related construction projects; or

(ii) Otherwise discriminate against
offerors, contractors, or subcontractors
for becoming, refusing to become, or
remaining signatories or otherwise ad-
hering to agreements with one or more
labor organizations, on the same or
other related construction projects.

(2) Nothing in this paragraph pro-
hibits offerors, contractors, or sub-
contractors from voluntarily entering
into project labor agreements.

(3) The head of the agency may ex-
empt a construction project from this
policy if the agency head finds that, as
of February 17, 2001—

(i) The agency or a construction
manager acting on behalf of the Gov-
ernment had issued or was a party to
bid specifications, project agreements,
agreements with one or more labor or-
ganizations, or other controlling docu-
ments with respect to that particular
project, which contained any of the re-
quirements or prohibitions in para-
graph (d)(1) of this section; and

(ii) One or more construction con-
tracts subject to such requirements or
prohibitions had been awarded.

(4) The head of the agency may ex-
empt a particular project, contract, or
subcontract from this policy upon a
finding that special circumstances re-

quire an exemption in order to avert an
imminent threat to public health or
safety, or to serve the national secu-
rity. A finding of ‘‘special cir-
cumstances’’ may not be based on the
possibility or presence of a labor dis-
pute concerning the use of contractors
or subcontractors who are nonsignato-
ries to, or otherwise do not adhere to,
agreements with one or more labor or-
ganizations, or concerning employees
on the project who are not members of
or affiliated with a labor organization.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995; 66 FR 27415, May 16,
2001]

36.203 Government estimate of con-
struction costs.

(a) An independent Government esti-
mate of construction costs shall be pre-
pared and furnished to the contracting
officer at the earliest practicable time
for each proposed contract and for each
contract modification anticipated to
cost $100,000 or more. The contracting
officer may require an estimate when
the cost of required work is anticipated
to be less than $100,000. The estimate
shall be prepared in as much detail as
though the Government were com-
peting for award.

(b) When two-step sealed bidding is
used, the independent Government es-
timate shall be prepared when the con-
tract requirements are definitized.

(c) Access to information concerning
the Government estimate shall be lim-
ited to Government personnel whose
official duties require knowledge of the
estimate. An exception to this rule
may be made during contract negotia-
tions to allow the contracting officer
to identify a specialized task and dis-
close the associated cost breakdown
figures in the Government estimate,
but only to the extent deemed nec-
essary to arrive at a fair and reason-
able price. The overall amount of the
Government’s estimate shall not be
disclosed except as permitted by agen-
cy regulations.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 62 FR 44829, Aug. 22, 1997]
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36.204 Disclosure of the magnitude of
construction projects.

Advance notices and solicitations
shall state the magnitude of the re-
quirement in terms of physical charac-
teristics and estimated price range. In
no event shall the statement of mag-
nitude disclose the Government’s esti-
mate. Therefore, the estimated price
should be described in terms of one of
the following price ranges:

(a) Less than $25,000.
(b) Between $25,000 and $100,000.
(c) Between $100,000 and $250,000.
(d) Between $250,000 and $500,000.
(e) Between $500,000 and $1,000,000.
(f) Between $1,000,000 and $5,000,000.
(g) Between $5,000,000 and $10,000,000.
(h) More than $10,000,000.

36.205 Statutory cost limitations.
(a) Contracts for construction shall

not be awarded at a cost to the Govern-
ment—

(1) In excess of statutory cost limita-
tions, unless applicable limitations can
be and are waived in writing for the
particular contract; or

(2) Which, with allowances for Gov-
ernment-imposed contingencies and
overhead, exceeds the statutory au-
thorization.

(b) Solicitations containing one or
more items subject to statutory cost
limitations shall state (1) the applica-
ble cost limitation for each affected
item in a separate schedule; (2) that an
offer which does not contain sepa-
rately-priced schedules will not be con-
sidered; and (3) that the price on each
schedule shall include an approximate
apportionment of all estimated direct
costs, allocable indirect costs, and
profit.

(c) The Government shall reject an
offer if its prices exceed applicable
statutory limitations, unless laws or
agency procedures provide pertinent
exemptions. However, if it is in the
Government’s interest, the contracting
officer may include a provision in the
solicitation which permits the award of
separate contracts for individual items
whose prices are within or not subject
to applicable statutory limitations.

(d) The Government shall also reject
an offer if its prices are within statu-
tory limitations only because it is ma-
terially unbalanced. An offer is unbal-

anced if its prices are significantly less
than cost for some work, and over-
stated for other work.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 62 FR 237, Jan. 2, 1997]

36.206 Liquidated damages.

The contracting officer must evalu-
ate the need for liquidated damages in
a construction contract in accordance
with 11.502 and agency regulations.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 48249, Sept. 18, 1995; 65 FR 46066, July 26,
2000]

36.207 Pricing fixed-price construction
contracts.

(a) Generally, firm-fixed-price con-
tracts shall be used to acquire con-
struction. They may be priced (1) on a
lump-sum basis (when a lump sum is
paid for the total work or defined parts
of the work), (2) on a unit-price basis
(when a unit price is paid for a speci-
fied quantity of work units), or (3)
using a combination of the two meth-
ods.

(b) Lump-sum pricing shall be used in
preference to unit pricing except
when—

(1) Large quantities of work such as
grading, paving, building outside utili-
ties, or site preparation are involved;

(2) Quantities of work, such as exca-
vation, cannot be estimated with suffi-
cient confidence to permit a lump-sum
offer without a substantial contin-
gency;

(3) Estimated quantities of work re-
quired may change significantly during
construction; or

(4) Offerors would have to expend un-
usual effort to develop adequate esti-
mates.

(c) Fixed-price contracts with eco-
nomic price adjustment may be used if
such a provision is customary in con-
tracts for the type of work being ac-
quired, or when omission of an adjust-
ment provision would preclude a sig-
nificant number of firms from submit-
ting offers or would result in offerors
including unwarranted contingencies
in proposed prices.
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36.208 Concurrent performance of
firm-fixed-price and other types of
construction contracts.

In view of potential labor and admin-
istrative problems, cost-plus-fixed-fee,
price-incentive, or other types of con-
tracts with cost variation or cost ad-
justment features shall not be per-
mitted concurrently, at the same work
site, with firm-fixed-price, lump sum,
or unit price contracts except with the
prior approval of the head of the con-
tracting activity.

36.209 Construction contracts with ar-
chitect-engineer firms.

No contract for the construction of a
project shall be awarded to the firm
that designed the project or its subsidi-
aries or affiliates, except with the ap-
proval of the head of the agency or au-
thorized representative.

36.210 Inspection of site and examina-
tion of data.

The contracting officer should make
appropriate arrangements for prospec-
tive offerors to inspect the work site
and to have the opportunity to exam-
ine data available to the Government
which may provide information con-
cerning the performance of the work,
such as boring samples, original boring
logs, and records and plans of previous
construction. The data should be as-
sembled in one place and made avail-
able for examination. The solicitation
should notify offerors of the time and
place for the site inspection and data
examination. If it is not feasible for
offerors to inspect the site or examine
the data on their own, the solicitation
should also designate an individual
who will show the site or data to the
offerors. Significant site information
and the data should be made available
to all offerors in the same manner, in-
cluding information regarding any util-
ities to be furnished during construc-
tion. A record should be kept of the
identity and affiliation of all offerors’
representatives who inspect the site or
examine the data.

36.211 Distribution of advance notices
and solicitations.

Advance notices and solicitations
should be distributed to reach as many
prospective offerors as practicable.

Contracting officers may send notices
and solicitations to organizations that
maintain, without charge to the public,
display rooms for the benefit of pro-
spective offerors, subcontractors, and
material suppliers. If requested by such
organizations, this may be done for all
or a stated class of construction
projects on an annual or semiannual
basis. Contracting officers may deter-
mine the geographical extent of dis-
tribution of advance notices and solici-
tations on a case-by-case basis.

36.212 Preconstruction orientation.

(a) The contracting officer will in-
form the successful offeror of signifi-
cant matters of interest, including—(1)
statutory matters such as labor stand-
ards (subpart 22.4), and subcontracting
plan requirements (subpart 19.7); and
(2) other matters of significant inter-
est, including who has authority to de-
cide matters such as contractual, ad-
ministrative (e.g., security, safety, and
fire and environmental protection), and
construction responsibilities.

(b) As appropriate, the contracting
officer may issue an explanatory letter
or conduct a preconstruction con-
ference.

(c) If a preconstruction conference is
to be held, the contracting officer
shall—

(1) Conduct the conference prior to
the start of construction at the work
site;

(2) Notify the successful offeror of
the date, time, and location of the con-
ference (see 36.522); and

(3) Inform the successful offeror of
the proposed agenda and any need for
attendance by subcontractors.

[59 FR 67049, Dec. 28, 1994]

36.213 Special procedures for sealed
bidding in construction con-
tracting.

36.213–1 General.

Contracting officers shall follow the
procedures for sealed bidding in part 14,
as modified and supplemented by the
requirements in this subpart.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985. Redesignated at 62 FR 272, Jan. 2, 1997]
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36.213–2 Presolicitation notices.
(a) Unless the requirement is waived

by the head of the contracting activity
or a designee, the contracting officer
shall send presolicitation notices to
prospective bidders on any construc-
tion requirement when the proposed
contract is expected to equal or exceed
$100,000. Presolicitation notices may
also be used when the proposed con-
tract is expected to be less than
$100,000. These notices shall be issued
sufficiently in advance of the invita-
tion for bids to stimulate the interest
of the greatest number of prospective
bidders.

(b) Presolicitation notices must—
(1) Describe the proposed work in suf-

ficient detail to disclose the nature and
volume of work (in terms of physical
characteristics and estimated price
range)(see 36.204);

(2) State the location of the work;
(3) Include tentative dates for issuing

invitations, opening bids, and com-
pleting contract performance;

(4) State where plans will be avail-
able for inspection without charge;

(5) Specify a date by which requests
for the invitation for bids should be
submitted;

(6) Notify recipients that if they do
not submit a bid they should advise the
issuing office as to whether they want
to receive future presolicitation no-
tices;

(7) State whether award is restricted
to small businesses; and

(8) Specify any amount to be charged
for solicitation documents.

(9) Be publicized through the Govern-
mentwide point of entry in accordance
with 5.204.

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 19716, May 30, 1986. Redesignated
at 62 FR 272, Jan. 2, 1997, as amended at 66
FR 27414, May 16, 2001]

36.213–3 Invitations for bids.
(a) Invitations for bids for construc-

tion shall allow sufficient time for bid
preparation (i.e., the period of time be-
tween the date invitations are distrib-
uted and the date set for opening of
bids) (but see 5.203 and 14.202–1) to
allow bidders an adequate opportunity
to prepare and submit their bids, giv-
ing due regard to the construction sea-

son and the time necessary for bidders
to inspect the site, obtain subcontract
bids, examine data concerning the
work, and prepare estimates based on
plans and specifications.

(b) Invitations for bids shall be pre-
pared in accordance with subpart 14.2
and this section using the forms pre-
scribed in part 53.

(c) Contracting officers should assure
that each invitation for bids includes
the following information, when appli-
cable:

(1) The appropriate wage determina-
tion of the Secretary of Labor (see sub-
part 22.4), or, if the invitation for bids
must be issued before the wage deter-
mination is received, a notice that the
schedule of minimum wage rates to be
paid under the contract will be issued
as an amendment to the invitation for
bids before the opening date for bids
(see 14.208 and 22.404–3(b)).

(2) The Performance of Work by the
Contractor clause (see 36.501 and 52.236–
1).

(3) The magnitude of the proposed
construction project (see 36.204).

(4) The period of performance (see
subpart 11.4).

(5) Arrangements made for bidders to
inspect the site and examine the data
concerning performance of the work
(see 36.210).

(6) Information concerning any facili-
ties, such as utilities, office space, and
warehouse space, to be furnished dur-
ing construction.

(7) Information concerning the prebid
conference (see 14.207).

(8) Any special qualifications or expe-
rience requirements that will be con-
sidered in determining the responsi-
bility of bidders (see subpart 9.1).

(9) Any special instructions con-
cerning bids, alternate bids, and award.

(10) Any instructions concerning re-
porting requirements.

(d) The contracting officer shall send
invitations for bids to prospective bid-
ders who requested them in response to
the presolicitation notice, and should
send them to other prospective bidders
upon their specific request (see 14.205
and 5.102(a)).

[48 FR 42356, Sept. 19, 1983, as amended at 50
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 48249, Sept. 18, 1995. Redesignated
at 62 FR 272, Jan. 2, 1997]
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36.213–4 Notice of award.
When a notice of award is issued, it

shall be done in writing or electroni-
cally, shall contain information re-
quired by 14.408, and shall—

(a) Identify the invitation for bids;
(b) Identify the contractor’s bid;
(c) State the award price;
(d) Advise the contractor that any re-

quired payment and performance bonds
must be promptly executed and re-
turned to the contracting officer;

(e) Specify the date of commence-
ment of work, or advise that a notice
to proceed will be issued.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34739, July 3, 1995; 60 FR 42657, Aug. 16,
1995. Redesignated at 62 FR 272, Jan. 2, 1997]

36.214 Special procedures for price ne-
gotiation in construction con-
tracting.

(a) Agencies shall follow the policies
and procedures in part 15 when negoti-
ating prices for construction.

(b) The contracting officer shall
evaluate proposals and associated cost
or pricing data or information other
than cost or pricing data and shall
compare them to the Government esti-
mate.

(1) When submission of cost or pric-
ing data is not required (see 15.403–1
and 15.403–2), and any element of pro-
posed cost differs significantly from
the Government estimate, the con-
tracting officer should request the of-
feror to submit cost information con-
cerning that element (e.g., wage rates
or fringe benefits, significant mate-
rials, equipment allowances, and sub-
contractor costs).

(2) When a proposed price is signifi-
cantly lower than the Government es-
timate, the contracting officer shall
make sure both the offeror and the
Government estimator completely un-
derstand the scope of the work. If nego-
tiations reveal errors in the Govern-
ment estimate, the estimate shall be
corrected and the changes shall be doc-
umented in the contract file.

(c) When appropriate, additional pric-
ing tools may be used. For example,
proposed prices may be compared to
current prices for similar types of
work, adjusted for differences in the
work site and the specifications. Also,
rough yardsticks may be developed and

used, such as cost per cubic foot for
structures, cost per linear foot for util-
ities, and cost per cubic yard for exca-
vation or concrete.

[48 FR 42356, Sept. 19, 1983, as amended at 53
FR 34228, Sept. 2, 1988; 60 FR 48218, Sept. 18,
1995. Redesignated at 62 FR 272, Jan. 2, 1997,
as amended at 62 FR 51271, Sept. 30, 1997]

36.215 Special procedures for cost-re-
imbursement contracts for con-
struction.

Contracting officers may use a cost-
reimbursement contract to acquire
construction only when its use is con-
sistent with subpart 16.3 and part 15
(see 15.404(c)(4)(i) for fee limitation on
cost-reimbursement contracts).

[48 FR 42356, Sept. 19, 1983. Redesignated at
62 FR 272, Jan. 2, 1997; 62 FR 51271, Sept. 30,
1997]

Subpart 36.3—Two-Phase Design-
Build Selection Procedures

SOURCE: 62 FR 272, Jan. 2, 1997, unless oth-
erwise noted.

36.300 Scope of subpart.

This subpart prescribes policies and
procedures for the use of the two-phase
design-build selection procedures au-
thorized by 10 U.S.C. 2305a and 41
U.S.C. 253m.

36.301 Use of two-phase design-build
selection procedures.

(a) During formal or informal acqui-
sition planning (see part 7), if consid-
ering the use of two-phase design-build
selection procedures, the contracting
officer shall conduct the evaluation in
paragraph (b) of this section.

(b) The two-phase design-build selec-
tion procedures shall be used when the
contracting officer determines that
this method is appropriate, based on
the following:

(1) Three or more offers are antici-
pated.

(2) Design work must be performed
by offerors before developing price or
cost proposals, and offerors will incur a
substantial amount of expense in pre-
paring offers.

(3) The following criteria have been
considered:
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