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(i) The extent to which the project
requirements have been adequately de-
fined.

(ii) The time constraints for delivery
of the project.

(iii) The capability and experience of
potential contractors.

(iv) The suitability of the project for
use of the two-phase selection method.

(v) The capability of the agency to
manage the two-phase selection proc-
ess.

(vi) Other criteria established by the
head of the contracting activity.

36.302 Scope of work.
The agency shall develop, either in-

house or by contract, a scope of work
that defines the project and states the
Government’s requirements. The scope
of work may include criteria and pre-
liminary design, budget parameters,
and schedule or delivery requirements.
If the agency contracts for develop-
ment of the scope of work, the proce-
dures in subpart 36.6 shall be used.

36.303 Procedures.
One solicitation may be issued cov-

ering both phases, or two solicitations
may be issued in sequence. Proposals
will be evaluated in Phase One to de-
termine which offerors will submit pro-
posals for Phase Two. One contract will
be awarded using competitive negotia-
tion.

36.303–1 Phase One.
(a) Phase One of the solicitation(s)

shall include—
(1) The scope of work;
(2) The phase-one evaluation factors,

including—
(i) Technical approach (but not de-

tailed design or technical information);
(ii) Technical qualifications, such

as—
(A) Specialized experience and tech-

nical competence;
(B) Capability to perform;
(C) Past performance of the offeror’s

team (including the architect-engineer
and construction members); and

(iii) Other appropriate factors (ex-
cluding cost or price related factors,
which are not permitted in Phase One);

(3) Phase-two evaluation factors (see
36.303–2); and

(4) A statement of the maximum
number of offerors that will be selected
to submit phase-two proposals. The
maximum number specified shall not
exceed five unless the contracting offi-
cer determines, for that particular so-
licitation, that a number greater than
five is in the Government’s interest
and is consistent with the purposes and
objectives of two-phase design-build
contracting).

(b) After evaluating phase-one pro-
posals, the contracting officer shall se-
lect the most highly qualified offerors
(not to exceed the maximum number
specified in the solicitation in accord-
ance with 36.303–1(a)(4)) and request
that only those offerors submit phase-
two proposals.

[62 FR 272, Jan. 2, 1997; 62 FR 10710, Mar. 10,
1997]

36.303–2 Phase Two.

(a) Phase Two of the solicitation(s)
shall be prepared in accordance with
part 15, and include phase-two evalua-
tion factors, developed in accordance
with 15.304. Examples of potential
phase-two technical evaluation factors
include design concepts, management
approach, key personnel, and proposed
technical solutions.

(b) Phase Two of the solicitation(s)
shall require submission of technical
and price proposals, which shall be
evaluated separately, in accordance
with part 15.

[62 FR 272, Jan. 2, 1997, as amended at 62 FR
51271, Sept. 30, 1997]

Subpart 36.4—Commercial
Practices [Reserved]

Subpart 36.5—Contract Clauses

36.500 Scope of subpart.

This subpart prescribes clauses for
insertion in solicitations and contracts
for (a) construction and (b) disman-
tling, demolition, or removal of im-
provements contracts. Provisions and
clauses prescribed elsewhere in the
Federal Acquisition Regulation (FAR)
shall also be used in such solicitations
and contracts when the conditions
specified in the prescriptions for the
provisions and clauses are applicable.
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36.501 Performance of work by the
contractor.

(a) To assure adequate interest in
and supervision of all work involved in
larger projects, the contractor shall be
required to perform a significant part
of the contract work with its own
forces. The contract shall express this
requirement in terms of a percentage
that reflects the minimum amount of
work the contractor must perform with
its own forces. This percentage is (1) as
high as the contracting officer con-
siders appropriate for the project, con-
sistent with customary or necessary
specialty subcontracting and the com-
plexity and magnitude of the work, and
(2) ordinarily not less than 12 percent
unless a greater percentage is required
by law or agency regulation. Special-
ties such as plumbing, heating, and
electrical work are usually subcon-
tracted, and should not normally be
considered in establishing the amount
of work required to be performed by
the contractor.

(b) The contracting officer shall in-
sert the clause at 52.236–1, Performance
of Work by the Contractor, in solicita-
tions and contracts, except those
awarded pursuant to subparts 19.5 or
19.8, when a fixed-price construction
contract is contemplated and the con-
tract amount is expected to exceed
$1,000,000. The contracting officer may
insert the clause on solicitations and
contracts when a fixed-price construc-
tion contract is contemplated and the
contract amount is expected to be
$1,000,000 or less.

[48 FR 42356, Sept. 19, 1983, as amended at 53
FR 43392, Oct. 26, 1988]

36.502 Differing site conditions.

The contracting officer shall insert
the clause at 52.236–2, Differing Site
Conditions, in solicitations and con-
tracts when a fixed-price construction
contract or a fixed-price dismantling,
demolition, or removal of improve-
ments contract is contemplated and
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old. The contracting officer may insert
the clause in solicitations and con-
tracts when a fixed-price construction
or a fixed-price contract for disman-
tling, demolition, or removal of im-

provements is contemplated and the
contract amount is expected to be at or
below the simplified acquisition
threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.503 Site investigation and condi-
tions affecting the work.

The contracting officer shall insert
the clause at 52.236–3, Site Investiga-
tion and Conditions Affecting the
Work, in solicitations and contracts
when a fixed-price construction con-
tract or a fixed-price dismantling, dem-
olition, or removal of improvements
contract is contemplated and the con-
tract amount is expected to exceed the
simplified acquisition threshold. The
contracting officer may insert the
clause in solicitations and contracts
when a fixed-price construction or a
fixed-price contract for dismantling,
demolition, or removal of improve-
ments is contemplated and the con-
tract amount is expected to be at or
below the simplified acquisition
threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.504 Physical data.
The contracting officer shall insert

the clause at 52.236–4, Physical Data, in
solicitations and contracts when a
fixed-price construction contract is
contemplated and physical data (e.g.,
test borings, hydrographic data, weath-
er conditions data) will be furnished or
made available to offerors.

36.505 Material and workmanship.
The contracting officer shall insert

the clause at 52.236–5, Material and
Workmanship, in solicitations and con-
tracts for construction contracts.

[54 FR 48989, Nov. 28, 1989]

36.506 Superintendence by the con-
tractor.

The contracting officer shall insert
the clause at 52.236–6, Superintendence
by the Contractor, in solicitations and
contracts when a fixed-price construc-
tion contract or a fixed-price disman-
tling, demolition, or removal of im-
provements contract is contemplated
and the contract amount is expected to

VerDate 11<MAY>2000 14:18 Nov 16, 2001 Jkt 194193 PO 00000 Frm 00721 Fmt 8010 Sfmt 8010 Y:\SGML\194193T.XXX pfrm07 PsN: 194193T



722

48 CFR Ch. 1 (10–1–01 Edition)36.507

exceed the simplified acquisition
threshold. The contracting officer may
insert the clause in solicitations and
contracts when a fixed-price construc-
tion or a fixed-price contract for dis-
mantling, demolition, or removal of
improvements is contemplated and the
contract amount is expected to be at or
below the simplified acquisition
threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.507 Permits and responsibilities.
The contracting officer shall insert

the clause at 52.236–7, Permits and Re-
sponsibilities, in solicitations and con-
tracts when a fixed-price or cost-reim-
bursement construction contract or a
fixed-price dismantling, demolition, or
removal of improvements contract is
contemplated.

[54 FR 48989, Nov. 28, 1989]

36.508 Other contracts.
The contracting officer shall insert

the clause at 52.236–8, Other Contracts,
in solicitations and contracts when a
fixed-price construction contract or a
fixed-price dismantling, demolition, or
removal of improvements contract is
contemplated and the contract amount
is expected to exceed the simplified ac-
quisition threshold. The contracting
officer may insert the clause in solici-
tations and contracts when a fixed-
price construction or a fixed-price con-
tract for dismantling, demolition, or
removal of improvements is con-
templated and the contract amount is
expected to be at or below the sim-
plified acquisition threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.509 Protection of existing vegeta-
tion, structures, equipment, utili-
ties, and improvements.

The contracting officer shall insert
the clause at 52.236–9, Protection of Ex-
isting Vegetation, Structures, Equip-
ment, Utilities, and Improvements, in
solicitations and contracts when a
fixed-price construction contract or a
fixed-price dismantling, demolition, or
removal of improvements contract is
contemplated and the contract amount
is expected to exceed the simplified ac-

quisition threshold. The contracting
officer may insert the clause in solici-
tations and contracts when a fixed-
price construction or a fixed-price con-
tract for dismantling, demolition, or
removal of improvements is con-
templated and the contract amount is
expected to be at or below the sim-
plified acquisition threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.510 Operations and storage areas.
The contracting officer shall insert

the clause at 52.236–10, Operations ald
Storage Areas, in solicitations and con-
tracts when a fixed-price construction
contract or a fixed-price dismantling,
demolition, or removal of improve-
ments contract is contemplated and
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old. The contracting officer may insert
the clause in solicitations and con-
tracts when a fixed-price construction
or a fixed-price contract for disman-
tling, demolition, or removal of im-
provements is contemplated and the
contract amount is expected to be at or
below the simplified acquisition
threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.511 Use and possession prior to
completion.

The contracting officer shall insert
the clause at 52.236–11, Use and Posses-
sion Prior to Completion, in solicita-
tions and contracts when a fixed-price
construction contract is contemplated
and the contract award amount is ex-
pected to exceed the simplified acquisi-
tion threshold. This clause may be in-
serted in solicitations and contracts
when the contract amount is expected
to be at or below the simplified acqui-
sition threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.512 Cleaning up.
The contracting officer shall insert

the clause at 52.236–12, Cleaning Up, in
solicitations and contracts when a
fixed-price construction contract or a
fixed-price dismantling, demolition, or
removal of improvements contract is
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contemplated and the contract amount
is expected to exceed the simplified ac-
quisition threshold. The contracting
officer may insert the clause in solici-
tations and contracts when a fixed-
price construction or a fixed-price con-
tract for dismantling, demolition, or
removal of improvements is con-
templated and the contract amount is
expected to be at or below the sim-
plified acquisition threshold.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.513 Accident prevention.

(a) The contracting officer shall in-
sert the clause at 52.236–13, Accident
Prevention, in solicitations and con-
tracts when a fixed-price construction
contract or a fixed-price dismantling,
demolition, or removal of improve-
ments contract is contemplated and
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old. The contracting officer may insert
the clause in solicitations and con-
tracts when a fixed-price construction
or a fixed-price contract for disman-
tling, demolition, or removal of im-
provements is contemplated and the
contract amount is expected to be at or
below the simplified acquisition
threshold. If the contract will involve
work of a long duration or hazardous
nature, the contracting officer shall
use the clause with its Alternate I.

(b) The contracting officer shall in-
sert the clause or the clause with its
Alternate I in solicitations and con-
tracts when a contract for services to
be performed at Government facilities
(see FAR part 37) is contemplated, and
technical representatives advise that
special precautions are appropriate.

(c) The contracting officer should in-
form the Occupational Safety and
Health Administration (OSHA), or
other cognizant Federal, State, or local
officials, of instances where the con-
tractor has been notified to take im-
mediate action to correct serious or
imminent dangers.

[48 FR 42356, Sept. 19, 1983, as amended at 56
FR 55375, Oct. 25, 1991; 60 FR 34759, July 3,
1995]

36.514 Availability and use of utility
services.

The contracting officer shall insert
the clause at 52.236–14, Availability and
Use of Utility Services, in solicitations
and contracts when a fixed-price con-
struction contract or a fixed-price dis-
mantling, demolition, or removal of
improvements contract is con-
templated, the contract is to be per-
formed on Government sites, and the
contracting officer decides (a) that the
existing utility system(s) is adequate
for the needs of both the Government
and the contractor, and (b) furnishing
it is in the Government’s interest.
When this clause is used, the con-
tracting officer shall list the available
utilities in the contract.

36.515 Schedules for construction con-
tracts.

The contracting officer may insert
the clause at 52.236–15, Schedules for
Construction Contracts, in solicita-
tions and contracts when a fixed-price
construction contract is contemplated,
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old, and the period of actual work per-
formance exceeds 60 days. This clause
may also be inserted in such solicita-
tions and contracts when work per-
formance is expected to last less than
60 days and an unusual situation exists
that warrants imposition of the re-
quirements. This clause should not be
used in the same contract with clauses
covering other management ap-
proaches for ensuring that a contractor
makes adequate progress.

[48 FR 42356, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995]

36.516 Quantity surveys.

The contracting officer may insert
the clause at 52.236–16, Quantity Sur-
veys, in solicitations and contracts
when a fixed-price construction con-
tract providing for unit pricing of
items and for payment based on quan-
tity surveys is contemplated. If it is
determined at a level above that of the
contracting officer that it is impracti-
cable for Government personnel to per-
form the original and final surveys,
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and the Government wishes the con-
tractor to perform these surveys, the
clause shall be used with its Alternate.

36.517 Layout of work.
The contracting officer shall insert

the clause at 52.236–17, Layout of Work,
in solicitations and contracts when a
fixed-price construction contract is
contemplated and use of this clause is
appropriate due to a need for accurate
work layout and for siting verification
during work performance.

36.518 Work oversight in cost-reim-
bursement construction contracts.

The contracting officer shall insert
the clause at 52.236–18, Work Oversight
in Cost-Reimbursement Construction
Contracts, in solicitations and con-
tracts when a cost-reimbursement con-
struction contract is contemplated.

36.519 Organization and direction of
the work.

The contracting officer shall insert
the clause at 52.236–19, Organization
and Direction of the Work, in solicita-
tions and contracts when a cost-reim-
bursement construction contract is
contemplated.

36.520 Contracting by negotiation.
The contracting officer shall insert

in solicitations for construction the
provision at 52.236–28, Preparation of
Offers—Construction, when contracting
by negotiation.

[62 FR 51258, Sept. 30, 1997]

36.521 Specifications and drawings for
construction.

The contracting officer shall insert
the clause at 52.236–21, Specifications
and Drawings for Construction, in so-
licitations and contracts when a fixed-
price construction contract or a fixed-
price dismantling, demolition, or re-
moval of improvements contract is
contemplated and the contract amount
is expected to exceed the simplified ac-
quisition threshold. The contracting
officer may insert the clause in solici-
tations and contracts when a fixed-
price construction or a fixed-price con-
tract for dismantling, demolition, or
removal of improvements is con-
templated and the contract amount is
expected to be at or below the sim-

plified acquisition threshold. When the
Government needs record drawings, the
contracting officer shall (a) use the
clause with its Alternate I, if reproduc-
ible shop drawings are needed, or (b)
use the clause with its Alternate II, if
reproducible shop drawings are not
needed.

[48 FR 42356, Sept. 19, 1983, as amended at 51
FR 2666, Jan. 17, 1986; 60 FR 34759, July 3,
1995]

36.522 Preconstruction conference.

If the contracting officer determines
it may be desirable to hold a
preconstruction conference, the con-
tracting officer shall insert a clause
substantially the same as the clause at
52.236–26, Preconstruction Conference,
in solicitations and fixed price con-
tracts for construction or for disman-
tling, demolition or removal of im-
provements.

[59 FR 67050, Dec. 28, 1994]

36.523 Site visit.

The contracting officer shall insert a
provision substantially the same as the
provision at 52.236–27, Site Visit (Con-
struction), in solicitations which in-
clude the clauses at 52.236–2, Differing
Site Conditions, and 52.236–3, Site In-
vestigations and Conditions Affecting
the Work. Alternate I may be used
when an organized site visit will be
conducted.

[59 FR 67050, Dec. 28, 1994]

Subpart 36.6—Architect-Engineer
Services

36.600 Scope of subpart.

This subpart prescribes policies and
procedures applicable to the acquisi-
tion of architect-engineer services.

36.601 Policy.

36.601–1 Public announcement.

The Government shall publicly an-
nounce all requirements for architect-
engineer services and negotiate con-
tracts for these services based on the
demonstrated competence and quali-
fications of prospective contractors to
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