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(b) Number of copies. An original and 
four copies of all documents shall be 
filed. 

(c) Computation of time for delivery by 
mail. Documents are not deemed filed 
with the Secretary until actually re-
ceived by the Secretary either on or be-
fore the due date. No additional time 
shall be added where service of a docu-
ment requiring action within a pre-
scribed time was made by mail. 

(d) Manner and proof of service. A copy 
of each document filed with the Sec-
retary shall be served upon all other 
parties involved in the proceeding. 
Service under this section shall be by 
personal delivery or by mail. Service 
by mail is deemed effected at the time 
of mailing to the last known address.

§ 726.317 Discretionary review. 
(a) Following receipt of a timely pe-

tition for review, the Secretary shall 
determine whether the decision war-
rants review, and shall send a notice of 
such determination to the parties and 
the Chief Administrative Law Judge. If 
the Secretary declines to review the 
decision, the Administrative Law 
Judge’s decision shall be considered the 
final decision of the agency. The Sec-
retary’s determination to review a de-
cision by an Administrative Law Judge 
under this subpart is solely within the 
discretion of the Secretary. 

(b) The Secretary’s notice shall 
specify: 

(1) The issue or issues to be reviewed; 
and 

(2) The schedule for submitting argu-
ments, in the form of briefs or such 
other pleadings as the Secretary deems 
appropriate. 

(c) Upon receipt of the Secretary’s 
notice, the Director shall forward the 
record to the Secretary.

§ 726.318 Final decision of the Sec-
retary. 

The Secretary’s review shall be based 
upon the hearing record. The findings 
of fact in the decision under review 

shall be conclusive if supported by sub-
stantial evidence in the record as a 
whole. The Secretary’s review of con-
clusions of law shall be de novo. Upon 
review of the decision, the Secretary 
may affirm, reverse, modify, or vacate 
the decision, and may remand the case 
to the Office of Administrative Law 
Judges for further proceedings. The 
Secretary’s final decision shall be 
served upon all parties and the Chief 
Administrative Law Judge, in person 
or by mail to the last known address.

§ 726.319 Retention of official record. 

The official record of every com-
pleted administrative hearing held pur-
suant to this part shall be maintained 
and filed under the custody and control 
of the Director.

§ 726.320 Collection and recovery of 
penalty. 

(a) When the determination of the 
amount of any civil money penalty 
provided for in this part becomes final, 
in accordance with the administrative 
assessment thereof, or pursuant to the 
decision and order of an Administra-
tive Law Judge, or following the deci-
sion of the Secretary, the amount of 
the penalty as thus determined is im-
mediately due and payable to the U.S. 
Department of Labor on behalf of the 
Black Lung Disability Trust Fund. The 
person against whom such penalty has 
been assessed or imposed shall prompt-
ly remit the amount thereof, as finally 
determined, to the Secretary by cer-
tified check or by money order, made 
payable to the order of U.S. Depart-
ment of Labor, Black Lung Program. 
Such remittance shall be delivered or 
mailed to the Director. 

(b) If such remittance is not received 
within 30 days after it becomes due and 
payable, it may be recovered in a civil 
action brought by the Secretary in any 
court of competent jurisdiction, in 
which litigation the Secretary shall be 
represented by the Solicitor of Labor.
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PART 801—ESTABLISHMENT AND 
OPERATION OF THE BOARD

INTRODUCTORY 

Sec. 
801.1 Purpose and scope of this part. 
801.2 Definitions and use of terms. 
801.3 Applicability of this part to 20 CFR 

part 802.

ESTABLISHMENT AND AUTHORITY OF THE 
BOARD 

801.101 Establishment. 
801.102 Review authority. 
801.103 Organizational placement. 
801.104 Operational rules.

MEMBERS OF THE BOARD 

801.201 Composition of the Board. 
801.202 Interim appointments. 
801.203 Disqualification of Board members.

ACTION BY THE BOARD 

801.301 Quorum and votes of the permanent 
Board; panels within the Board. 

801.302 Procedural rules. 
801.303 Location of Board’s proceedings. 
801.304 Business hours.

REPRESENTATION 

801.401 Representation before the Board. 
801.402 Representation of Board in court 

proceedings.

AUTHORITY: 5 U.S.C. 301; 30 U.S.C. 901 et 
seq.; 33 U.S.C. 901 et seq.; Reorganization Plan 
No. 6 of 1950, 15 FR 3174; Secretary of Labor’s 
Order 38–72, 38 FR 90, January 3, 1973.

SOURCE: 52 FR 27290, July 20, 1987, unless 
otherwise noted.

INTRODUCTORY

§ 801.1 Purpose and scope of this part. 
This part 801 describes the establish-

ment and the organizational structure 
of the Benefits Review Board of the De-
partment of Labor, sets forth the gen-
eral rules applicable to operation of 
the Board, and defines terms used in 
this chapter.

§ 801.2 Definitions and use of terms. 
(a) For purposes of this chapter, ex-

cept where the content clearly indi-
cates otherwise, the following defini-
tions apply: 

(1) Acts means the several Acts listed 
in §§ 801.102 and 802.101 of this chapter, 
as amended and extended, unless other-
wise specified. 

(2) Board means the Benefits Review 
Board established by section 21 of the 
LHWCA (33 U.S.C. 921) as described in 
§ 801.101, and as provided in this part 
and Secretary of Labor’s Order No. 38–
72 (38 FR 90). Mention in these regula-
tions of the ‘‘permanent Board’’ refers 
to the five permanent Board members 
only. 

(3) Chairman or Chairman of the Board 
means Chairman of the Benefits Re-
view Board. The Chairman of the Board 
is officially entitled Chief Administra-
tive Appeals Judge. 

(4) Secretary means the Secretary of 
Labor. 

(5) Department means the Department 
of Labor. 

(6) Judge means an administrative 
law judge appointed as provided in 5 
U.S.C. 3105 and subpart B of 5 CFR part 
930, who is qualified to preside at hear-
ings under 5 U.S.C. 557 and is empow-
ered by the Secretary to conduct for-
mal hearings whenever necessary in re-
spect of any claim for benefits or com-
pensation arising under the Acts. 

(7) Chief Administrative Law Judge 
means the Chief Administrative Law 
Judge of the Department of Labor. 

(8) Director means the Director of the 
Office of Workers’ Compensation Pro-
grams of the Department of Labor 
(hereinafter OWCP). 

(9) Deputy commissioner means a per-
son appointed as provided in sections 39 
and 40 of the LHWCA or his designee, 
authorized by the Director to make de-
cisions and orders in respect to claims 
arising under the Acts. 

(10) Party or Party in Interest means 
the Secretary or his designee and any 
person or business entity directly af-
fected by the decision or order from 
which an appeal to the Board is taken. 

(11) Day means calendar day. 
(12) Member means a member of the 

Benefits Review Board. Unless specifi-
cally stated otherwise, the word 
‘‘member’’ shall apply to permanent, 
temporary and interim members. Per-
manent Board members are officially 
entitled Administrative Appeals 
Judges. Temporary and interim Board 
members are designated as Acting Ad-
ministrative Appeals Judges. 

VerDate Jan<31>2003 04:55 Apr 15, 2003 Jkt 200062 PO 00000 Frm 01047 Fmt 8010 Sfmt 8010 Y:\SGML\200062T.XXX 200062T



1048

20 CFR Ch. VII (4–1–03 Edition)§ 801.3

(b) The definitions contained in this 
part shall not be considered to dero-
gate from the definitions of terms in 
the respective Acts. 

(c) The definitions pertaining to the 
Acts contained in the several parts of 
chapter VI of this title 20 shall be ap-
plicable to this chapter as is appro-
priate. 

[52 FR 27290, July 20, 1987, as amended at 52 
FR 28640, July 31, 1987]

§ 801.3 Applicability of this part to 20 
CFR part 802. 

Part 802 of title 20, Code of Federal 
Regulations, contains the rules of prac-
tice and procedure of the Board. This 
part 801, including the definitions and 
usages contained in § 801.2, is applicable 
to part 802 of this chapter as appro-
priate.

ESTABLISHMENT AND AUTHORITY OF THE 
BOARD

§ 801.101 Establishment. 
By Pub. L. 92–576, 82 Stat. 1251, in an 

amendment made to section 21 of the 
Longshore and Harbor Workers’ Com-
pensation Act (33 U.S.C. 921), there was 
established effective November 26, 1972, 
a Benefits Review Board, which is com-
posed of members appointed by the 
Secretary of Labor.

§ 801.102 Review authority. 
(a) The Board is authorized, as pro-

vided in 33 U.S.C. 921(b), as amended, to 
hear and determine appeals raising a 
substantial question of law or fact 
taken by any party in interest from de-
cisions or orders with respect to claims 
for compensation or benefits arising 
under the following Acts, as amended 
and extended: 

(1) The Longshore and Harbor Work-
ers’ Compensation Act (LHWCA), 33 
U.S.C. 901 et seq.; 

(2) The Defense Base Act (DBA), 42 
U.S.C. 1651 et seq.; 

(3) The District of Columbia Work-
men’s Compensation Act (DCWCA), 36 
D.C. Code 501 et seq. (1973); 

(4) The Outer Continental Shelf 
Lands Act (OCSLA), 43 U.S.C. 1331 et 
seq.; 

(5) The Nonappropriated Fund Instru-
mentalities Act (NFIA), 5 U.S.C. 8171 et 
seq.; 

(6) Title IV, section 415 and part C of 
the Federal Mine Safety and Health 
Act of 1977, Public Law 95–164, 91 Stat. 
1290 (formerly the Federal Coal Mine 
Health and Safety Act, hereinafter, 
FCMHSA, of 1969) as amended by the 
Black Lung Benefits Reform Act of 
1977, Public Law 92–239, 92 Stat. 95, the 
Black Lung Benefits Revenue Act of 
1977, Public Law 95–227, 92 Stat. 11, and 
the Black Lung Benefits Amendments 
of 1981, Public Law 97–119, 95 Stat. 1643 
(30 U.S.C. 901 et seq.).

§ 801.103 Organizational placement. 
As prescribed by the statute, the 

functions of the Benefits Review Board 
are quasi-judicial in nature and involve 
review of decisions made in the course 
of the administration of the above stat-
utes by the Employment Standards Ad-
ministration in the Department of 
Labor. It is accordingly found appro-
priate for organizational purposes to 
place the Board in the Office of the 
Deputy Secretary and it is hereby es-
tablished in that Office, which shall be 
responsible for providing necessary 
funds, personnel, supplies, equipment, 
and records services for the Board.

§ 801.104 Operational rules. 
The Deputy Secretary of Labor may 

promulgate such rules and regulations 
as may be necessary or appropriate for 
effective operation of the Benefits Re-
view Board as an independent quasi-ju-
dicial body in accordance with the pro-
visions of the statute.

MEMBERS OF THE BOARD

§ 801.201 Composition of the Board. 
(a) The Board shall be composed of 

five permanent members appointed by 
the Secretary from among individuals 
who are especially qualified to serve 
thereon. Each permanent member shall 
serve an indefinite term subject to the 
discretion of the Secretary. 

(b) The member designated by the 
Secretary as Chairman of the Board 
shall serve as chief administrative offi-
cer of the Board and shall have the au-
thority, as delegated by the Secretary, 
to exercise all administrative functions 
necessary to operate the Board. 

(c) The four remaining members shall 
be the associate members of the Board. 
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(d) Upon application of the Chairman 
of the Board, the Secretary may des-
ignate up to four Department of Labor 
administrative law judges to serve as 
temporary Board members in addition 
to the five permanent Board members. 
Up to four such temporary members 
may serve at any one time. The term of 
any temporary Board member shall not 
exceed 1 year from date of appoint-
ment.

§ 801.202 Interim appointments. 

(a) Acting Chairman. In the event that 
the Chairman of the Board is tempo-
rarily disabled or unavailable to per-
form his or her duties as prescribed in 
this chapter VII, he or she shall des-
ignate a permanent member to serve as 
Acting Chairman until such time as 
the Secretary designates an Acting 
Chairman. In the event that the Chair-
man is physically unable to make such 
designation, the next senior permanent 
member shall serve as Acting Chair-
man until such time as the Secretary 
of Labor designates an Acting Chair-
man. 

(b) Interim members. In the event that 
a permanent member of the Board is 
temporarily unable to carry out his or 
her responsibilities because of disquali-
fication, illness, or for any other rea-
son, the Secretary of Labor may, in his 
or her discretion, appoint a qualified 
individual to serve in the place of such 
permanent member for the duration of 
that permanent member’s inability to 
serve.

§ 801.203 Disqualification of Board 
Members. 

(a) During the period in which the 
Chairman or the other members serve 
on the Board, they shall be subject to 
the Department’s regulations gov-
erning ethics and conduct set forth at 
20 CFR part 0. 

(b) Notice of any objection which a 
party may have to any Board member 
who will participate in the proceeding 
shall be made by such party at the ear-
liest opportunity. The Board member 
shall consider such objection and shall, 
in his or her discretion, either proceed 
with the case or withdraw.

ACTION BY THE BOARD

§ 801.301 Quorum and votes of the per-
manent Board; panels within the 
Board. 

(a) For the purpose of carrying out 
its functions under the Acts, whenever 
action is taken by the entire perma-
nent Board sitting en banc, three per-
manent members of the Board shall 
constitute a quorum, and official ac-
tion of the permanent Board can be 
taken only on the concurring vote of at 
least three permanent members. 

(b) The Board may delegate any or 
all of its powers except en banc review 
to panels of three members. Each panel 
shall consist of at least two permanent 
members. Two members of the panel 
shall constitute a quorum and official 
panel action can be taken only on the 
concurring vote of two members of the 
panel. 

(c) A panel decision shall stand un-
less vacated or modified by the concur-
ring vote of at least three permanent 
members sitting en banc. 

(d) En banc action is not available in 
cases arising under the District of Co-
lumbia Workmen’s Compensation Act.

§ 801.302 Procedural rules. 
Procedural rules for performance by 

the Board of its review functions and 
for insuring an adequate record for any 
judicial review of its orders, and such 
amendments to the rules as may be 
necessary from time to time, shall be 
promulgated by the Deputy Secretary. 
Such rules shall incorporate and imple-
ment the procedural requirements of 
section 21(b) of the Longshore and Har-
bor Workers’ Compensation Act.

§ 801.303 Location of Board’s pro-
ceedings. 

The Board shall hold its proceedings 
at 200 Constitution Avenue, NW., Room 
N–5101, Washington, DC 20210, unless 
for good cause the Board orders that 
proceedings in a particular matter be 
held in another location. 

[62 FR 10666, Mar. 7, 1997]

§ 801.304 Business hours. 
The office of the Clerk of the Board 

at Washington, DC shall be open from 
8:30 a.m.—5:00 p.m. on all days, except 
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Saturdays, Sundays, and legal holi-
days, for the purpose of receiving no-
tices of appeal, petitions for review, 
other pleadings, motions, and other pa-
pers.

REPRESENTATION

§ 801.401 Representation before the 
Board. 

On any issues requiring representa-
tion of the Secretary, the Director, Of-
fice of Workers’ Compensation Pro-
grams, a deputy commissioner, or an 
administrative law judge before the 
Board, such representation shall be 
provided by attorneys designated by 
the Solicitor of Labor. Representation 
of all other persons before the Board 
shall be as provided by the rules of 
practice and procedure promulgated 
under § 801.302 (see part 802 of this chap-
ter).

§ 801.402 Representation of Board in 
court proceedings. 

Except in proceedings in the Supreme 
Court of the United States, any rep-
resentation of the Benefits Review 
Board in court proceedings shall be by 
attorneys designated by the Solicitor 
of Labor.

PART 802—RULES OF PRACTICE 
AND PROCEDURE

Subpart A—General Provisions

INTRODUCTORY 

Sec. 
802.101 Purpose and scope of this part. 
802.102 Applicability of part 801 of this chap-

ter. 
802.103 Powers of the Board. 
802.104 Consolidation; severance. 
802.105 Stay of payment pending appeal.

Subpart B—Prereview Procedures

COMMENCING APPEAL: PARTIES 

802.201 Who may file an appeal. 
802.202 Appearances by attorneys and other 

authorized persons; denial or authority 
to appear. 

802.203 Fees for services.

NOTICE OF APPEAL 

802.204 Place for filing notice of appeal. 
802.205 Time for filing. 
802.206 Effect of motion for reconsideration 

on time for appeal. 

802.207 When a notice of appeal is consid-
ered to have been filed in the office of the 
Clerk of the Board. 

802.208 Contents of notice of appeal. 
802.209 Transmittal of record to the Board.

INITIAL PROCESSING 

802.210 Acknowledgment of notice of appeal. 
802.211 Petition for review. 
802.212 Response to petition for review. 
802.213 Reply briefs. 
802.214 Intervention. 
802.215 Additional briefs. 
802.216 Service and form of papers. 
802.217 Waiver of time limitations for filing. 
802.218 Failure to file papers; order to show 

cause. 
802.219 Motions to the Board; orders. 
802.220 Party not represented by an attor-

ney; informal procedure. 
802.221 Computation of time.

Subpart C—Procedure for Review

ACTION BY THE BOARD 

802.301 Scope of review. 
802.302 Docketing of appeals.

ORAL ARGUMENT BEFORE THE BOARD 

802.303 Decision; no oral argument. 
802.304 Purpose of oral argument. 
802.305 Request for oral argument. 
802.306 Action on request for oral argument. 
802.307 Notice of oral argument. 
802.308 Conduct of oral argument. 
802.309 Absence of parties.

Subpart D—Completion of Board Review

DISMISSALS 

802.401 Dismissal by application of party. 
802.402 Dismissal by abandonment.

DECISION OF THE BOARD 

802.403 Issuance of decisions; service. 
802.404 Scope and content of Board deci-

sions. 
802.405 Remand. 
802.406 Finality of Board decisions.

RECONSIDERATION 

802.407 Reconsideration of Board decisions. 
802.408 Notice of request for reconsider-

ation. 
802.409 Grant or denial of request.

JUDICIAL REVIEW 

802.410 Judicial review of Board decisions. 
802.411 Certification of record for judicial 

review.

AUTHORITY: 5 U.S.C. 301; 30 U.S.C. 901 et 
seq.; 33 U.S.C. 901 et seq.; Reorganization Plan 
No. 6 of 1950, 15 FR 3174; Secretary of Labor’s 
Order 38–72, 38 FR 90, January 3, 1973.
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SOURCE: 52 FR 27292, July 20, 1987, unless 
otherwise noted.

Subpart A—General Provisions

INTRODUCTORY

§ 802.101 Purpose and scope of this 
part. 

(a) The purpose of part 802 is to es-
tablish the rules of practice and proce-
dure governing the operation of the 
Benefits Review Board. 

(b) Except as otherwise provided, the 
rules promulgated in this part apply to 
all appeals taken by any party from de-
cisions or orders with respect to claims 
for compensation or benefits under the 
following Acts: 

(1) The Longshore and Harbor Work-
ers’ Compensation Act (LHWCA), 33 
U.S.C. 901 et seq.; 

(2) The Defense Base Act (DBA), 42 
U.S.C. 1651 et seq.; 

(3) The District of Columbia Work-
men’s Compensation Act (DCWCA), 36 
D.C. Code 501 et seq. (1973); 

(4) The Outer Continental Shelf 
Lands Act (OCSLA), 43 U.S.C. 1331 et 
seq.; 

(5) The Nonappropriated Fund Instru-
mentalities Act (NFIA), 5 U.S.C. 8171 et 
seq.; 

(6) Title IV, section 415 and part C of 
the Federal Mine Safety and Health 
Act of 1977, Public Law 95–164, 91 Stat. 
1290 (formerly the FCMHSA of 1969), as 
amended by the Black Lung Benefits 
Reform Act of 1977, Public Law 95–239, 
92 Stat. 95, the Black Lung Benefits 
Revenue Act of 1977, Public Law 95–229, 
92 Stat. 11, and the Black Lung Bene-
fits Amendments of 1981, Public Law 
97–119, 95 Stat. 1643 (30 U.S.C. 901 et 
seq.).

§ 802.102 Applicability of part 801 of 
this chapter. 

Part 801 of this chapter VII sets forth 
rules of general applicability covering 
the composition, authority, and oper-
ation of the Benefits Review Board and 
definitions applicable to this chapter. 
The provisions of part 801 of this chap-
ter are fully applicable to this part 802.

§ 802.103 Powers of the Board. 
(a) Conduct of proceedings. Pursuant 

to section 27(a) of the LHWCA, the 

Board shall have power to preserve and 
enforce order during any proceedings 
for determination or adjudication of 
entitlement to compensation or bene-
fits or for liability for payment there-
of, and to do all things in accordance 
with law which may be necessary to 
enable the Board to effectively dis-
charge its duties. 

(b) Contumacy. Pursuant to section 
27(b) of the LHWCA, if any person in 
proceedings before the Board disobeys 
or resists any lawful order or process, 
or misbehaves during a hearing or so 
near the place thereof as to obstruct 
the same, the Board shall certify the 
facts to the Federal district court hav-
ing jurisdiction in the place in which it 
is sitting (or to the U.S. District Court 
for the District of Columbia if it is sit-
ting in the District) which shall there-
upon in a summary manner hear the 
evidence as to the acts complained of, 
and if the evidence so warrants, punish 
such person in the same manner and to 
the same extent as for a contempt com-
mitted before the court, or commit 
such person upon the same conditions 
as if the doing of the forbidden act had 
occurred with reference to the process 
or in the presence of the court.

§ 802.104 Consolidation; severance. 
(a) Cases may, in the sole discretion 

of the Board, be consolidated for pur-
poses of an appeal upon the motion of 
any party or upon the Board’s own mo-
tion where there exist common parties, 
common questions of law or fact or 
both, or in such other circumstances as 
justice and the administration of the 
Acts require. 

(b) Upon its own motion, or upon mo-
tion of any party, the Board may, for 
good cause, order any proceeding sev-
ered with respect to some or all issues 
or parties.

§ 802.105 Stay of payment pending ap-
peal. 

(a) As provided in section 14(f) of the 
LHWCA and sections 415 and 422 of the 
Black Lung Benefits Act, the payment 
of the amounts required by an award of 
compensation or benefits shall not be 
stayed or in any way delayed beyond 
ten days after it becomes due pending 
final decision in any proceeding before 
the Board unless so ordered by the 
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Board. No stay shall be issued unless 
irreparable injury would otherwise 
ensue to the employer, coal mine oper-
ator or insurance carrier. Any order of 
the Board permitting any stay shall 
contain a specific finding, based upon 
evidence submitted to the Board and 
identified by reference thereto, that ir-
reparable injury would result to such 
employer, operator or insurance car-
rier, and specify the nature and extent 
of the injury. 

(b) When circumstances require, the 
Board, in its discretion, may issue a 
temporary order not to exceed 30 days 
granting a motion for stay of payment 
prior to the expiration of the ten-day 
period allowed for filing responses to 
motions pursuant to § 802.219(e). Fol-
lowing receipt of a response to the mo-
tion or expiration of the response time 
provided in § 802.219(e), the Board will 
issue a subsequent order ruling on the 
motion for stay of payment. 

[52 FR 27292, July 20, 1987, as amended at 53 
FR 16519, May 9, 1988]

Subpart B—Prereview Procedures
COMMENCING APPEAL: PARTIES

§ 802.201 Who may file an appeal. 
(a) A party. (1) Any party or party-in-

interest adversely affected or aggrieved 
by a decision or order issued pursuant 
to one of the Acts over which the 
Board has appellate jurisdiction may 
appeal a decision or order of an admin-
istrative law judge or deputy commis-
sioner to the Board by filing a notice of 
appeal pursuant to this subpart. (See 
§ 802.205(b) and (c) for exceptions to this 
general rule.) A party who files a no-
tice of appeal shall be deemed the peti-
tioner. The Director, OWCP, when act-
ing as a representative of the Special 
Fund established under the Longshore 
and Harbor Workers’ Compensation 
Act or the Black Lung Disability Trust 
Fund established by the Black Lung 
Benefits Act, or, when appealing a deci-
sion or order which affects the admin-
istration of one of the Acts, shall be 
considered a party adversely affected. 

(2) When a decision or order is favor-
able to a party (i.e., the prevailing 
party), the prevailing party may file a 
cross-appeal pursuant to § 802.205(b) to 
challenge any adverse findings of fact 

or conclusions of law in the same pro-
ceeding. 

(b) Representative parties. In the event 
that a party has not attained the age of 
18, is not mentally competent, or is 
physically unable to file and pursue or 
defend an appeal, the Board may per-
mit any legally appointed guardian, 
committee, or other appropriate rep-
resentative to file and pursue or defend 
the appeal, or it may in its discretion 
appoint such representative for pur-
poses of the appeal. The Board may re-
quire any legally appointed representa-
tive to submit evidence of that person’s 
authority.

§ 802.202 Appearances by attorneys 
and other authorized persons; de-
nial or authority to appear. 

(a) Appearances. Any party or inter-
venor or any representative duly au-
thorized pursuant to § 802.201(b) may 
appear before and/or submit written ar-
gument to the Board by attorney or 
any other person, including any rep-
resentative of an employee organiza-
tion, duly authorized pursuant to para-
graph (d)(2) of this section. 

(b) Any individual petitioner or re-
spondent or his duly authorized rep-
resentative pursuant to § 802.201(b) or 
an officer of any corporate party or a 
member of any partnership or joint 
venture which is a party may partici-
pate in the appeal on his or her own be-
half, or on behalf of such business enti-
ty. 

(c) For each instance in which ap-
pearance before the Board is made by 
an attorney or duly authorized person 
other than the party or his legal guard-
ian, committee, or representative, 
there shall be filed with the Board a 
notice of appearance. Any attorney or 
other duly authorized person of record 
who intends to withdraw from rep-
resentation shall file prior written no-
tice of intent to withdraw from rep-
resentation of a party or of substi-
tution of counsel or other representa-
tive. 

(d) Qualifications—(1) Attorneys. An 
attorney at law who is admitted to 
practice before the Federal courts or 
before the highest court of any State, 
the District of Columbia, or any terri-
tory or commonwealth of the United 
States, may practice before the Board 
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unless he or she has been disqualified 
from representing claimants under the 
Act pursuant to 33 U.S.C. 931(b)(2)(C), 
or unless authority to appear has been 
denied pursuant to § 802.202(e)(1) and 
(3). An attorney’s own representation 
that he or she is in good standing be-
fore any of such courts shall be suffi-
cient proof thereof, unless otherwise 
ordered by the Board. 

(2) Persons not attorneys. Any person 
who is not an attorney at law may be 
admitted to appear in a representative 
capacity unless he or she has been dis-
qualified from representing claimants 
under the Act pursuant to 33 U.S.C. 
931(b)(2)(C). An application by a person 
not an attorney at law for admission to 
appear in a proceeding shall be sub-
mitted in writing to the Board at the 
time such person’s appearance is en-
tered. The application shall state such 
person’s name, address, telephone num-
ber, general education, any special 
training or experience in claims rep-
resentation, and such person’s relation-
ship, if any, to the party being rep-
resented. The Board may, at any time, 
make further inquiry as to the quali-
fication or ability of such person to 
render assistance. In the event of a 
failure to make application for admis-
sion to appear, the Board shall issue an 
order to show cause why admission to 
appear should not be denied. Admission 
to appear in a particular case shall not 
be deemed a blanket authorization to 
appear in other cases. 

(e) Denial of authority to appear—(1) 
Attorneys. The Board may deny the 
privilege of appearing to any attorney, 
within applicable statutory con-
straints, e.g., 5 U.S.C. 555, who has been 
disbarred or suspended from the prac-
tice of law; who has surrendered his or 
her license while under investigation 
or under threat of disciplinary action; 
or who, after notice of an opportunity 
for hearing in the matter is found by 
the Board to have engaged in any con-
duct which would result in the loss of 
his or her license. No provision hereof 
shall apply to any attorney who ap-
pears on his or her own behalf. 

(2) Persons not attorneys. The Board 
may deny the privilege of appearing to 
any person who, in the Board’s judg-
ment, lacks sufficient qualification or 
ability to render assistance. No provi-

sion hereof shall apply to any person 
who appears on his or her own behalf. 

(3) Denial of authority to appear may 
be considered, after notice of and op-
portunity for a hearing, by the panel 
(constituted pursuant to § 801.301) 
which is assigned to decide the appeal 
in which the attorney or other person 
has entered an appearance. If such pro-
ceeding reveals facts suggesting that 
one of the circumstances described in 
33 U.S.C. 931(b)(2)(C) exists, the Board 
shall refer that information to the Di-
rector, OWCP, for further proceedings 
pursuant to 33 U.S.C. 931(b)(2)(C) and 
907(j). An attorney or other person may 
appeal a panel’s decision to deny au-
thority to appear to the entire perma-
nent Board sitting en banc. 

[52 FR 27292, July 20, 1987, as amended at 53 
FR 16519, May 9, 1988]

§ 802.203 Fees for services. 

(a) No fee for services rendered on be-
half of a claimant in the successful 
pursuit or successful defense of an ap-
peal shall be valid unless approved pur-
suant to 33 U.S.C. 928, as amended. 

(b) All fees for services rendered in 
the successful pursuit or successful de-
fense of an appeal on behalf of a claim-
ant shall be subject to the provisions 
and prohibitions contained in 33 U.S.C. 
928, as amended. 

(c) Within 60 days of the issuance of 
a decision or non-interlocutory order 
by the Board, counsel or, where appro-
priate, representative for any claimant 
who has prevailed on appeal before the 
Board may file an application with the 
Board for a fee. Where the Board re-
mands the case and the administrative 
law judge on remand issues an award, a 
fee petition may be filed within 60 days 
of the decision on remand. In the event 
that a claimant who was unsuccessful 
before the Board prevails on appeal to 
the court of appeals, his or her rep-
resentative may within 60 days of 
issuance of the court’s judgment file a 
fee application with the Board for serv-
ices performed before the Board. 

(d) A fee application shall include 
only time spent on services performed 
while the appeal was pending before 
the Board and shall be complete in all 
respects, containing all of the fol-
lowing specific information: 
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(1) A complete statement of the ex-
tent and character of the necessary 
work done; 

(2) The professional status of each 
person for whom a fee is claimed who 
performed services on behalf of the 
claimant (if such professional status is 
other than attorney, a definition of the 
professional status of such individual 
must be included in the fee petition, in-
cluding a statment of that individual’s 
professional training, education and 
experience) and a statement that the 
attorney was a member in good stand-
ing of a state bar at the time the serv-
ices were performed; 

(3) The number of hours, in 1⁄4 hour 
increments, devoted by each person 
who performed services on behalf of the 
claimant and the dates on which such 
services were performed in each cat-
egory of work; 

(4) The normal billing rate for each 
person who performed services on be-
half of the claimant. The rate awarded 
by the Board shall be based on what is 
reasonable and customary in the area 
where the services were rendered for a 
person of that particular professional 
status. 

(e) Any fee approved shall be reason-
ably commensurate with the necessary 
work done and shall take into account 
the quality of the representation, the 
complexity of the legal issues involved, 
the amount of benefits awarded, and, 
when the fee is to be assessed against 
the claimant, shall also take into ac-
count the financial circumstances of 
the claimant. A fee shall not nec-
essarily be computed by multiplying 
time devoted to work by an hourly 
rate. 

(f) No contract pertaining to the 
amount of a fee shall be recognized. 

(g) A fee application shall be served 
on all other parties and accompanied 
by a certificate of service. The Board 
will not take action on the fee applica-
tion until such service is effected. Any 
party may respond to the application 
within 10 days of receipt of the applica-
tion. The response shall be filed with 
the Board and served on all other par-
ties.

NOTICE OF APPEAL

§ 802.204 Place for filing notice of ap-
peal. 

Any notice of appeal shall be sent by 
mail to the U.S. Department of Labor, 
Benefits Review Board, P.O. Box 37601, 
Washington, DC 20013–7601, or other-
wise presented to the Clerk of the 
Board at 200 Constitution Avenue, NW., 
Room S–5220, Washington, DC 20210. A 
copy shall be served on the deputy 
commissioner who filed the decision or 
order being appealed and on all other 
parties by the party who files a notice 
of appeal. Proof of service of the notice 
of appeal on the deputy commissioner 
and other parties shall be included 
with the notice of appeal. 

[52 FR 27292, July 20, 1987, as amended at 56 
FR 54538, Oct. 22, 1991; 62 FR 10666, Mar. 7, 
1997]

§ 802.205 Time for filing. 

(a) A notice of appeal, other than a 
cross-appeal, must be filed within 30 
days from the date upon which a deci-
sion or order has been filed in the Of-
fice of the Deputy Commissioner pursu-
ant to section 19(e) of the LHWCA or in 
such other office as may be established 
in the future (see §§ 702.349 and 725.478 
of this title). 

(b) If a timely notice of appeal is 
filed by a party, any other party may 
initiate a cross-appeal by filing a no-
tice of appeal within 14 days of the date 
on which the first notice of appeal was 
filed, or within the time prescribed by 
paragraph (a) of this section, whichever 
period last expires. In the event that 
such other party was not properly 
served with the first notice of appeal, 
such party may initiate a cross-appeal 
by filing a notice of appeal within 14 
days of the date that service is ef-
fected. 

(c) Failure to file within the period 
specified in paragraph (a) or (b) of this 
section (whichever is applicable) shall 
foreclose all rights to review by the 
Board with respect to the case or mat-
ter in question. Any untimely appeal 
will be summarily dismissed by the 
Board for lack of jurisdiction.
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§ 802.206 Effect of motion for reconsid-
eration on time for appeal. 

(a) A timely motion for reconsider-
ation of a decision or order of an ad-
ministrative law judge or deputy com-
missioner shall suspend the running of 
the time for filing a notice of appeal. 

(b)(1) In a case involving a claim filed 
under the Longshore and Harbor Work-
ers’ Compensation Act or its exten-
sions (see § 802.101(b)(1)–(5)), a timely 
motion for reconsideration for purposes 
of paragraph (a) of this section is one 
which is filed not later than 10 days 
from the date the decision or order was 
filed in the Office of the Deputy Com-
missioner. 

(2) In a case involving a claim filed 
under title IV of the Federal Mine 
Safety and Health Act, as amended (see 
§ 802.101(b)(6)), a timely motion for re-
consideration for purposes of paragraph 
(a) of this section is one which is filed 
not later than 30 days from the date 
the decision or order was served on all 
parties by the administrative law judge 
and considered filed in the Office of the 
Deputy Commissioner (see §§ 725.478 and 
725.479(b), (c) of this title). 

(c) If the motion for reconsideration 
is sent by mail and the fixing of the 
date of delivery as the date of filing 
would result in a loss or impairment of 
reconsideration rights, it will be con-
sidered to have been filed as of the date 
of mailing. The date appearing on the 
U.S. Postal Service postmark (when 
available and legible) shall be prima 
facie evidence of the date of mailing. If 
there is no such postmark or it is not 
legible, other evidence such as, but not 
limited to, certified mail receipts, cer-
tificates of service and affidavits may 
also be used to establish the mailing 
date. 

(d) If a motion for reconsideration is 
granted, the full time for filing an ap-
peal commences on the date the subse-
quent decision or order on reconsider-
ation is filed as provided in § 802.205. 

(e) If a motion for reconsideration is 
denied, the full time for filing an ap-
peal commences on the date the order 
denying reconsideration is filed as pro-
vided in § 802.205. 

(f) If a timely motion for reconsider-
ation of a decision or order of an ad-
ministrative law judge or deputy com-
missioner is filed, any appeal to the 

Board, whether filed prior to or subse-
quent to the filing of the timely mo-
tion for reconsideration, shall be dis-
missed without prejudice as premature. 
Following decision by the administra-
tive law judge or deputy commissioner 
pursuant to either paragraph (d) or (e) 
of this section, a new notice of appeal 
shall be filed with the Clerk of the 
Board by any party who wishes to ap-
peal. During the pendency of an appeal 
to the Board, any party having knowl-
edge that a motion for reconsideration 
of a decision or order of an administra-
tive law judge or deputy commissioner 
has been filed shall notify the Board of 
such filing.

§ 802.207 When a notice of appeal is 
considered to have been filed in the 
office of the Clerk of the Board. 

(a) Date of receipt. (1) Except as other-
wise provided in this section, a notice 
of appeal is considered to have been 
filed only as of the date it is received 
in the office of the Clerk of the Board. 

(2) Notices of appeal submitted to 
any other agency or subdivision of the 
Department of Labor or of the U.S. 
Government or any State government 
shall be promptly forwarded to the of-
fice of the Clerk of the Board. The no-
tice shall be considered filed with the 
Clerk of the Board as of the date it was 
received by the other governmental 
unit if the Board finds that it is in the 
interest of justice to do so. 

(b) Date of mailing. If the notice of ap-
peal is sent by mail and the fixing of 
the date of delivery as the date of filing 
would result in a loss or impairment of 
appeal rights, it will be considered to 
have been filed as of the date of mail-
ing. The date appearing on the U.S. 
Postal Service postmark (when avail-
able and legible) shall be prima facie 
evidence of the date of mailing. If there 
is no such postmark or it is not legible, 
other evidence, such as, but not limited 
to, certified mail receipts, certificate 
of service and affidavits, may be used 
to establish the mailing date.

§ 802.208 Contents of notice of appeal. 

(a) A notice of appeal shall contain 
the following information: 

(1) The full name and address of the 
pettioner; 
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(2) The full name of the injured, dis-
abled, or deceased employee; 

(3) The full names and addresses of 
all other parties, including, among oth-
ers, beneficiaries, employers, coal mine 
operators, and insurance carriers where 
appropriate; 

(4) The case file number which ap-
pears on the decision or order of the 
administrative law judge; 

(5) The claimant’s OWCP file number; 
(6) The date of filing of the decision 

or order being appealed; 
(7) Whether a motion for reconsider-

ation of the decision or order of the ad-
ministrative law judge has been filed 
by any party, the date such motion was 
filed, and whether the administrative 
law judge has acted on such motion for 
reconsideration (see § 802.206); 

(8) The name and address of the at-
torney or other person, if any, who is 
representing the petitioner. 

(b) Paragraph (a) of this section not-
withstanding, any written communica-
tion which reasonably permits identi-
fication of the decision from which an 
appeal is sought and the parties af-
fected or aggrieved thereby, shall be 
sufficient notice for purposes of 
§ 802.205. 

(c) In the event that identification of 
the case is not possible from the infor-
mation submitted, the Clerk of the 
Board shall so notify the petitioner and 
shall give the petitioner a reasonable 
time to produce sufficient information 
to permit identification of the case. 
For purposes of § 802.205, the notice 
shall be deemed to have been filed as of 
the date the insufficient information 
was received.

§ 802.209 Transmittal of record to the 
Board. 

Upon receipt of a copy of the notice 
of appeal or upon request of the Board, 
the deputy commissioner or other of-
fice having custody of such record shall 
immediately forward to the Clerk of 
the Board the official record of the 
case, which record includes the tran-
script or transcripts of all formal pro-
ceedings with exhibits, all decisions 
and orders rendered in the case.

INITIAL PROCESSING

§ 802.210 Acknowledgment of notice of 
appeal. 

Upon receipt by the Board of a notice 
of appeal, the Clerk of the Board shall 
as expeditiously as possible notify the 
petitioner and all other parties and the 
Solicitor of Labor, in writing, that a 
notice of appeal has been filed.

§ 802.211 Petition for review. 
(a) Within 30 days after the receipt of 

an acknowledgment of a notice of ap-
peal issued pursuant to § 802.210, the pe-
titioner shall submit a petition for re-
view to the Board which petition lists 
the specific issues to be considered on 
appeal. 

(b) Each petition for review shall be 
accompanied by a supporting brief, 
memorandum of law or other state-
ment which: Specifically states the 
issues to be considered by the Board; 
presents, with appropriate headings, an 
argument with respect to each issue 
presented with references to tran-
scripts, pieces of evidence and other 
parts of the record to which the peti-
tioner wishes the Board to refer; a 
short conclusion stating the precise re-
sult the petitioner seeks on each issue 
and any authorities upon which the pe-
tition relies to support such proposed 
result. The Longshore Desk Book and 
Black Lung Desk Book are not in-
tended as final legal authorities and 
should not be cited or relied upon as 
such. 

(c) Copies of the petition for review 
and accompanying documents must be 
served upon all parties and the Solic-
itor of Labor. 

(d) Failure to submit a petition for 
review and brief within the 30-day pe-
riod or to comply with any part of this 
section may, in the discretion of the 
Board, cause the appeal to be deemed 
abandoned (see § 802.402). 

(e) When a party appears pro se the 
Board may, in its discretion, waive for-
mal compliance with the requirements 
of this section and may, depending 
upon the particular circumstances, pre-
scribe an alternate method of fur-
nishing such information as may be 
necessary for the Board to decide the 
merits of any such appeal.
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§ 802.212 Response to petition for re-
view. 

(a) Within 30 days after the receipt of 
a petition for review, each party upon 
whom it was served may submit to the 
Board a brief, memorandum, or other 
statement in response to it. 

(b) Arguments in response briefs 
shall be limited to those which respond 
to arguments raised in petitioner’s 
brief and to those in support of the de-
cision below. Other arguments will not 
be considered by the Board (see 
§ 802.205(b)).

§ 802.213 Reply briefs. 

(a) Within 20 days after the receipt of 
a brief, memorandum, or statement 
submitted in response to the petition 
for review pursuant to § 802.212, any 
party upon whom it was served may 
file a brief, memorandum, or other 
statement in reply to it. 

(b) Arguments in reply briefs shall be 
limited to those which reply to argu-
ments made in the response brief. Any 
other arguments in a reply brief will 
not be considered by the Board.

§ 802.214 Intervention. 

(a) If a person or legal entity shows 
in a written petition to intervene that 
his, her, or its rights are affected by 
any proceeding before the Board, the 
Board may permit that person or legal 
entity to intervene in the proceeding 
and to participate within limits pre-
scribed by the Board. 

(b) The petition to intervene shall 
state precisely: 

(1) The rights affected, and 
(2) The nature of any argument the 

person or legal entity intends to make.

§ 802.215 Additional briefs. 

Additional briefs may be filed or or-
dered in the discretion of the Board 
and shall be submitted within time 
limits specified by the Board.

§ 802.216 Service and form of papers. 

(a) All papers filed with the Board, 
including notices of appeal, petitions 
for review, briefs and motions, shall be 
secured at the top and shall have a cap-
tion, title, signature of the party (or 
his attorney or other representative), 

date of signature, and certificate of 
service. 

(b) For each paper filed with the 
Board, the original and two legible cop-
ies shall be submitted. 

(c) A copy of any paper filed with the 
Board shall be served on each party 
and the Solicitor of Labor, by the 
party submitting the paper. 

(d) Any paper required to be given or 
served to or by the Board or any party 
shall be served by mail or otherwise 
presented. All such papers served shall 
be accompanied by a certificate of 
service. 

(e) All papers (exclusive of documen-
tary evidence) submitted to the Bene-
fits Review Board shall conform to 
standard letter dimensions (8.5x11 
inches).

§ 802.217 Waiver of time limitations for 
filing. 

(a) The time periods specified for sub-
mitting papers described in this part, 
except that for submitting a notice of 
appeal, may be enlarged for a reason-
able period when in the judgment of 
the Board an enlargement is war-
ranted. 

(b) Any request for an enlargement of 
time pursuant to this section shall be 
directed to the Clerk of the Board and 
must be received by the Clerk on or 
prior to the date on which the paper is 
due. 

(c) Any request for an enlargement of 
time pursuant to this section shall be 
submitted in writing in the form of a 
motion, shall specify the reasons for 
the request, and shall specify the date 
to which an enlargement of time is re-
quested. 

(d) Absent exceptional cir-
cumstances, no more than one enlarge-
ment of time shall be granted to each 
party. 

(e) Absent a timely request for an en-
largement of time pursuant to this sec-
tion and the Board’s granting that re-
quest, any paper submitted to the 
Board outside the applicable time pe-
riod specified in this part shall be ac-
companied by a separate motion stat-
ing the reasons therefor and requesting 
that the Board accept the paper al-
though filed out of time. 
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(f) When a paper filed out of time is 
accepted by the Board, the time for fil-
ing a response shall begin to run from 
the date of a party’s receipt of the 
Board’s order disposing of the motion 
referred to in paragraph (e) of this sec-
tion.

§ 802.218 Failure to file papers; order 
to show cause. 

(a) Failure to file any paper when due 
pursuant to this part, may, in the dis-
cretion of the Board, constitute a waiv-
er of the right to further participation 
in the proceedings. 

(b) When a petition for review and 
brief has not been submitted to the 
Board within the time limitation pre-
scribed by § 802.211, or within an en-
larged time limitation granted pursu-
ant to § 802.217, the petitioner shall be 
ordered to show cause to the Board 
why his or her appeal should not be dis-
missed pursuant to § 802.402.

§ 802.219 Motions to the Board; orders. 
(a) An application to the Board for an 

order shall be by motion in writing. A 
motion shall state with particularity 
the grounds therefor and shall set forth 
the relief or order sought. 

(b) A motion shall be a separate doc-
ument and shall not be incorporated in 
the text of any other paper filed with 
the Board, except for a statement in 
support of the motion. If this para-
graph is not complied with, the Board 
will not consider and dispose of the mo-
tion. 

(c) If there is no objection to a mo-
tion in whole or in part by another 
party to the case, the absence of an ob-
jection shall be stated on the motion. 

(d) The rules applicable to service 
and form of papers, § 802.216, shall apply 
to all motions. 

(e) Within 10 days of the receipt of a 
copy of a motion, a party may file a 
written response with the Board. 

(f) As expeditiously as possible fol-
lowing receipt of a response to a mo-
tion or expiration of the response time 
provided in paragraph (e) of this sec-
tion, the Board shall issue a dispositive 
order. 

(g) Orders granted by Clerk. The Clerk 
of the Board may enter orders on be-
half of the Board in procedural mat-
ters, including but not limited to: 

(1) First motions for extensions of 
time for filing briefs and any papers 
other than notices of appeal or cross-
appeal; 

(2) Motions for voluntary dismissals 
of appeals; 

(3) Orders to show cause why appeals 
should not be dismissed for failure to 
timely file a petition for review and 
brief (see § 802.218(b)); and 

(4) Unopposed motions which are or-
dinarily granted as of course, except 
that the Clerk may, in his or her dis-
cretion, refer such motions for disposi-
tion to a motions panel as provided by 
paragraph (h) of this section. 

(h) All other motions. All other mo-
tions will be referred for disposition to 
a panel of three members constituted 
pursuant to § 801.301. Any member may 
request that any motion be considered 
by the entire permanent Board en banc 
except as provided in § 801.301(d). 

(i) Reconsideration of orders. Any 
party adversely effected by any inter-
locutory order issued under paragraph 
(g) or (h) may file a motion to recon-
sider, vacate or modify the order with-
in 10 days from its filing, stating the 
grounds for such request. Any motion 
for reconsideration, vacation or modi-
fication of an interlocutory order shall 
be referred to a three-member panel 
that may include any member who pre-
viously acted on the matter. Sugges-
tions for en banc reconsideration of in-
terlocutory orders shall not be accept-
ed. Reconsideration of all other orders 
will be treated under § 802.407 of this 
part.

§ 802.220 Party not represented by an 
attorney; informal procedure. 

A party to an appeal who is not rep-
resented by an attorney shall comply 
with the procedural requirements con-
tained in this part, except as otherwise 
specifically provided in § 802.211(e). In 
its discretion, the Board may prescribe 
additional informal procedures to be 
followed by such party.

§ 802.221 Computation of time. 
(a) In computing any period of time 

prescribed or allowed by these rules, by 
direction of the Board, or by any appli-
cable statute which does not provide 
otherwise, the day from which the des-
ignated period of time begins to run 
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shall not be included. The last day of 
the period so computed shall be in-
cluded, unless it is a Saturday, Sunday, 
or legal holiday, in which event the pe-
riod runs until the end of the next day 
which is not a Saturday, Sunday, or 
legal holiday. 

(b) Whenever a paper is served on the 
Board or on any party by mail, para-
graph (a) of this section will be deemed 
complied with if the envelope con-
taining the paper is postmarked by the 
U.S. Postal Service within the time pe-
riod allowed, computed as in paragraph 
(a) of this section. If there is no such 
postmark, or it is not legible, other 
evidence, such as, but not limited to, 
certified mail receipts, certificate of 
service and affidavits, may be used to 
establish the mailing date. 

(c) A waiver of the time limitations 
for filing a paper, other than a notice 
of appeal, may be requested by proper 
motion filed in accordance with 
§§ 802.217 and 802.219.

Subpart C—Procedure for Review
ACTION BY THE BOARD

§ 802.301 Scope of review. 
(a) The Benefits Review Board is not 

empowered to engage in a de novo pro-
ceeding or unrestricted review of a case 
brought before it. The Board is author-
ized to review the findings of fact and 
conclusions of law on which the deci-
sion or order appealed from was based. 
Such findings of fact and conclusions of 
law may be set aside only if they are 
not, in the judgment of the Board, sup-
ported by substantial evidence in the 
record considered as a whole or in ac-
cordance with law. 

(b) Parties shall not submit new evi-
dence to the Board. Any evidence sub-
mitted by a party which is not part of 
the record developed at the hearing be-
fore the administrative law judge will 
be returned without being considered 
by the Board. 

(c) Any party who considers new evi-
dence necessary to the adjudication of 
the claim may apply for modification 
pursuant to section 22 of the Longshore 
and Harbor Workers’ Compensation 
Act, 33 U.S.C. 922. A party who files a 
petition for modification shall prompt-
ly notify the Board of such filing. Upon 

receipt of such notification, the Board 
shall dismiss the case without preju-
dice. Should the petition for modifica-
tion be declined, the petitioner may 
file a request for reinstatement of his 
or her appeal with the Board within 30 
days of the date the petition is de-
clined. Should the petition for modi-
fication be accepted, any party ad-
versely affected by the decision or 
order granting or denying modification 
may file a new appeal with the Board 
within 30 days of the date the decision 
or order on modification is filed. 

[52 FR 27292, July 20, 1987, as amended at 53 
FR 16519, May 9, 1988]

§ 802.302 Docketing of appeals. 

(a) Maintenance of dockets. A docket 
of all proceedings shall be maintained 
by the Board. Each proceeding shall be 
assigned a number in chronological 
order upon the date on which a notice 
of appeal is received. Correspondence 
or further applications in connection 
with any pending case shall refer to the 
docket number of that case. 

(b) Inspection of docket; publication of 
decision. The docket of the Board shall 
be open to public inspection. The Board 
shall publish its decisions in a form 
which is readily available for inspec-
tion, and shall allow the public to in-
spect its decisions at the permanent lo-
cation of the Board.

ORAL ARGUMENT BEFORE THE BOARD

§ 802.303 Decision; no oral argument. 

(a) In the event that no oral argu-
ment is ordered pursuant to § 802.306, 
the Board shall proceed to review the 
record of the case as expeditiously as 
possible after all briefs, supporting 
statements, and other pertinent docu-
ments have been received. 

(b) Each case shall be considered in 
the order in which it becomes ready for 
decision, regardless of docket number, 
although for good cause shown, upon 
the filing of a motion to expedite by a 
party, the Board may advance the 
order in which a particular case is to 
be considered. 

(c) The Board may advance an appeal 
on the docket on its own motion if the 
interests of justice would be served by 
so doing.
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§ 802.304 Purpose of oral argument. 
Oral argument may be held by the 

Board in any case: 
(a) When there is a novel issue not 

previously considered by the Board; or 
(b) When in the interests of justice 

oral argument will serve to assist the 
Board in carrying out the intent of any 
of the Acts; or 

(c) To resolve conflicting decisions 
by administrative law judges on a sub-
stantial question of law.

§ 802.305 Request for oral argument. 
(a) During the pendency of an appeal, 

but not later than the expiration of 20 
days from the date of receipt of the re-
sponse brief provided by § 802.212, any 
party may request oral argument. The 
Board on its own motion may order 
oral argument at any time. 

(b) A request for oral argument shall 
be submitted in the form of a motion, 
specifying the issues to be argued and 
justifying the need for oral argument 
(see § 802.219). 

(c) The party requesting oral argu-
ment shall set forth in the motion sug-
gested dates and alternate cities con-
venient to the parties when and where 
they would be available for oral argu-
ment.

§ 802.306 Action on request for oral ar-
gument. 

As expeditiously as possible after the 
date upon which a request for oral ar-
gument is received, the Board shall de-
termine whether the request shall be 
granted or denied.

§ 802.307 Notice of oral argument. 
(a) In cases where a request for oral 

argument has been approved or where 
oral argument has been ordered, the 
Board shall give all parties a minimum 
of 30 days’ notice, in writing, by mail, 
of the scope of argument and of the 
time when, and place where, oral argu-
ment will be held. 

(b) Once oral argument has been 
scheduled by the Board, continuances 
shall not be granted except for good 
cause shown by a party, such as in 
cases of extreme hardship or where at-
tendance of a party or his or her rep-
resentative is mandated at a previously 
scheduled judicial proceeding. Unless 
the ground for the request arises there-

after, requests for continuances must 
be received by the Board at least 15 
days before the scheduled date of oral 
argument, must be served upon the 
other parties and must specify good 
cause why the requesting party cannot 
be available for oral argument. 

(c) The Board may cancel or resched-
ule oral argument on its own motion at 
any time.

§ 802.308 Conduct of oral argument. 
(a) Oral argument shall be held in 

Washington, DC, unless the Board or-
ders otherwise, and shall be conducted 
at a time reasonably convenient to the 
parties. For good cause shown, the pre-
siding judge of the panel may, in his or 
her discretion, postpone an oral argu-
ment to a more convenient time. 

(b) The proceedings shall be con-
ducted under the supervision of the 
Chairman or, if the Chairman is not on 
the panel, the senior judge, who shall 
regulate all procedural matters arising 
during the course of the argument. 

(c) Within the discretion of the 
Board, oral argument shall be open to 
the public and may be presented by any 
party, representative, or duly author-
ized attorney. Presentation of oral ar-
gument may be denied by the Board to 
a party who has not significantly par-
ticipated in the appeal prior to oral ar-
gument. 

(d) The Board shall determine the 
scope of any oral argument presented 
and shall so inform the parties in its 
notice scheduling oral argument pursu-
ant to § 802.307. 

(e) The Board in its discretion shall 
determine the amount of time allotted 
to each party for argument and rebut-
tal.

§ 802.309 Absence of parties. 
The unexcused absence of a party or 

his or her authorized representative at 
the time and place set for argument 
shall not be the occasion for delay of 
the proceeding. In such event, argu-
ment on behalf of other parties may be 
heard and the case shall be regarded as 
submitted on the record by the absent 
party. The presiding judge may, with 
the consent of the parties present, can-
cel the oral argument and treat the ap-
peal as submitted on the written 
record.
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Subpart D—Completion of Board 
Review

DISMISSALS

§ 802.401 Dismissal by application of 
party. 

(a) At any time prior to the issuance 
of a decision by the Board, the peti-
tioner may move that the appeal be 
dismissed. If granted, such motion for 
dismissal shall be granted with preju-
dice to the petitioner. 

(b) At any time prior to the issuance 
of a decision by the Board, any party 
or representative may move that the 
appeal be dismissed.

§ 802.402 Dismissal by abandonment. 

(a) Upon motion by any party or rep-
resentative or upon the Board’s own 
motion, an appeal may be dismissed 
upon its abandonment by the party or 
parties who filed the appeal. Within the 
discretion of the Board, a party may be 
deemed to have abandoned an appeal if 
neither the party nor his representa-
tive participates significantly in the 
review proceedings. 

(b) An appeal may be dismissed on 
the death of a party only if the record 
affirmatively shows that there is no 
person who wishes to continue the ac-
tion and whose rights may be preju-
diced by dismissal.

DECISION OF THE BOARD

§ 802.403 Issuance of decisions; serv-
ice. 

(a) The Board shall issue written de-
cisions as expeditiously as possible 
after the completion of review pro-
ceedings before the Board. The trans-
mittal of the decision of the Board 
shall indicate the availability of judi-
cial review of the decision under sec-
tion 21(c) of the LHWCA when appro-
priate. 

(b) The original of the decision shall 
be filed with the Clerk of the Board. A 
copy of the Board’s decision shall be 
sent by certified mail or otherwise pre-
sented to all parties to the appeal and 
the Director. The record on appeal, to-
gether with a transcript of any oral 
proceedings, any briefs or other papers 
filed with the Board, and a copy of the 

decision shall be returned to the appro-
priate deputy commissioner for filing. 

(c) Proof of service of Board decisions 
shall be certified by the Clerk of the 
Board or by another employee in the 
office of the Clerk of the Board who is 
authorized to certify proof of service.

§ 802.404 Scope and content of Board 
decisions. 

(a) In its decision the Board shall af-
firm, modify, vacate or reverse the de-
cision or order appealed from, and may 
remand the case for action or pro-
ceedings consistent with the decision 
of the Board. The consent of the par-
ties shall not be a prerequisite to a re-
mand ordered by the Board. 

(b) In appropriate cases, such as 
where the issues raised on appeal have 
been thoroughly discussed and disposed 
of in prior cases by the Board or the 
courts, or where the findings of fact 
and conclusions of law are both correct 
and adequately discussed, the Board in 
its discretion may issue a brief, sum-
mary decision in writing, disposing of 
the appeal. 

(c) In cases which cannot be disposed 
of as in paragraph (b) of this section, a 
full, written decision discussing the 
issues and applicable law shall be 
issued.

§ 802.405 Remand. 
(a) By the Board. Where a case is re-

manded, such additional proceedings 
shall be initiated and such other action 
shall be taken as is directed by the 
Board. 

(b) By a court. Where a case has been 
remanded by a court, the Board may 
proceed in accordance with the court’s 
mandate to issue a decision or it may 
in turn remand the case to an adminis-
trative law judge or deputy commis-
sioner with instructions to take such 
action as is ordered by the court and 
any additional necessary action.

§ 802.406 Finality of Board decisions. 
A decision rendered by the Board 

pursuant to this subpart shall become 
final 60 days after the issuance of such 
decision unless a written petition for 
review praying that the order be modi-
fied or set aside, pursuant to section 
21(c) of the LHWCA, is filed in the ap-
propriate U.S. court of appeals prior to 
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the expiration of the 60-day period 
herein described, or unless a timely re-
quest for reconsideration by the Board 
has been filed as provided in § 802.407. If 
a timely request for reconsideration 
has been filed, the 60-day period for fil-
ing such petition for review will run 
from the issuance of the Board’s deci-
sion on reconsideration.

RECONSIDERATION

§ 802.407 Reconsideration of Board de-
cisions. 

(a) Any party-in-interest may, within 
30 days from the filing of a decision or 
non-interlocutory order by a panel or 
the Board pursuant to § 802.403(b), re-
quest reconsideration of such decision 
by those members who rendered the de-
cision. The panel of members who 
heard and decided the appeal will rule 
on the motion for reconsideration. If 
any member of the original panel is un-
available, the Chariman shall des-
ignate a new panel member. 

(b) Except as provided in § 801.301(d), 
a party may, within 30 days from the 
filing of a decision or non-interlocu-
tory order by a panel of the Board pur-
suant to § 802.403(b), suggest the appro-
priateness of reconsideration by the 
permanent members sitting en banc. 
Such suggestion, however, must ac-
company a motion for reconsideration 
directed to the panel which rendered 
the decision. The suggestion for recon-
sideration en banc must be clearly 
marked as such. 

(c) Except as provided in § 801.301(d), 
even where no party has suggested re-
consideration en banc, any permanent 
member may petition the permanent 
Board for reconsideration en banc of a 
panel decision. 

(d) Reconsideration en banc shall be 
granted upon the affirmative vote of 
the majority of permanent members of 
the Board. A panel decision shall stand 
unless vacated or modified by the con-

curring vote of at least three perma-
nent members.

§ 802.408 Notice of request for recon-
sideration. 

(a) In the event that a party requests 
reconsideration of a decision or order, 
he or she shall do so in writing, in the 
form of a motion, stating the sup-
porting rationale for the request, and 
include any material pertinent to the 
request. 

(b) The request shall be sent by mail, 
or otherwise presented, to the Clerk of 
the Board. Copies shall be served on all 
other parties.

§ 802.409 Grant or denial of request. 
All requests for reconsideration shall 

be reviewed by the Board and shall be 
granted or denied in the discretion of 
the Board.

JUDICIAL REVIEW

§ 802.410 Judicial review of Board de-
cisions. 

(a) Within 60 days after a decision by 
the Board has been filed pursuant to 
§ 802.403(b), any party adversely af-
fected or aggrieved by such decision 
may file a petition for review with the 
appropriate U.S. Court of Appeals pur-
suant to section 21(c) of the LHWCA. 

(b) The Director, OWCP, as designee 
of the Secretary of Labor responsible 
for the administration and enforce-
ment of the statutes listed in § 802.101, 
shall be deemed to be the proper party 
on behalf of the Secretary of Labor in 
all review proceedings conducted pur-
suant to section 21(c) of the LHWCA.

§ 802.411 Certification of record for ju-
dicial review. 

The record of a case including the 
record of proceedings before the Board 
shall be transmitted to the appropriate 
court pursuant to the rules of such 
court.
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