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§ 1.30 Loans by futures commission 
merchants; treatment of proceeds. 

Nothing in these regulations shall 
prevent a futures commission mer-
chant from lending its own funds to 
commodity or option customers on se-
curities and property pledged by such 
commodity or option customers, or 
from repledging or selling such securi-
ties and property pursuant to specific 
written agreement with such com-
modity or option customers. The pro-
ceeds of such loans used to purchase, 
margin, guarantee, or secure the 
trades, contracts, or commodity op-
tions of commodity or option cus-
tomers shall be treated and dealt with 
by a futures commission merchant as 
belonging to such commodity or option 
customers, in accordance with and sub-
ject to the provisions of section 4d(2) of 
the Act and these regulations. 

[46 FR 54520, Nov. 3, 1981]

RECORDKEEPING

§ 1.31 Books and records; keeping and 
inspection. 

(a)(1) All books and records required 
to be kept by the Act or by these regu-
lations shall be kept for a period of five 
years from the date thereof and shall 
be readily accessible during the first 2 
years of the 5-year period. All such 
books and records shall be open to in-
spection by any representative of the 
Commission or the United States De-
partment of Justice. 

(2) A copy of any book or record re-
quired to be kept by the Act or by 
these regulations shall be provided, at 
the expense of the person required to 
keep the book or record, to a Commis-
sion representative upon the represent-
ative’s request. Instead of furnishing a 
copy, such person may provide the 
original book or record for reproduc-
tion, which the representative may 
temporarily remove from such person’s 
premises for this purpose. All copies or 
originals shall be provided promptly. 
Upon request, the Commission rep-
resentative shall issue a receipt pro-
vided by such person for any copy or 
original book or record received. At the 
request of the Commission representa-
tive, such person shall, upon the return 
thereof, issue a receipt for any copy or 

original book or record returned by the 
representative. 

(b) Except as provided in paragraph 
(d) of this section, immediate reproduc-
tions on either ‘‘micrographic media’’ 
(as defined in paragraph (b)(1)(i) of this 
section) or ‘‘electronic storage media’’ 
(as defined in paragraph (b)(1)(ii) this 
section) may be kept in that form for 
the required time period under the con-
ditions set forth in this paragraph (b). 

(1) For purposes of this section: 
(i) The term ‘‘micrographic media’’ 

means microfilm or microfiche or any 
similar medium. 

(ii) The term ‘‘electronic storage 
media’’ means any digital storage me-
dium or system that: 

(A) Preserves the records exclusively 
in a non-rewritable, non-erasable for-
mat; 

(B) Verifies automatically the qual-
ity and accuracy of the storage media 
recording process; 

(C) Serializes the original and, if ap-
plicable, duplicate units of storage 
media and creates a time-date record 
for the required period of retention for 
the information placed on such elec-
tronic storage media; and 

(D) Permits the immediate 
downloading of indexes and records 
preserved on the electronic storage 
media onto paper, microfilm, micro-
fiche or other medium acceptable 
under this paragraph upon the request 
of representatives of the Commission 
or the Department of Justice. 

(2) Persons who use either micro-
graphic media or electronic storage 
media to maintain records in accord-
ance with this section must: 

(i) Have available at all times, for ex-
amination by representatives of the 
Commission or the Department of Jus-
tice, facilities for immediate, easily 
readable projection or production of 
micrographic media or electronic stor-
age media images; 

(ii) Be ready at all times to provide, 
and immediately provide at the ex-
pense of the person required to keep 
such records, any easily readable hard-
copy image that representatives of the 
Commission or Department of Justice 
may request; 
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(iii) Keep only Commission-require 
records on the individual medium em-
ployed (e.g., a disk or sheets of micro-
fiche); 

(iv) Store a duplicate of the record, 
in any medium acceptable under this 
regulation, at a location separate from 
the original for the period of time re-
quired for maintenance of the original; 
and 

(v) Organize and maintain an accu-
rate index of all information main-
tained on both the original and dupli-
cate storage media such that: 

(A) The location of any particular 
record stored on the media may be im-
mediately ascertained; 

(B) The index is available at all times 
for immediate examination by rep-
resentatives of the Commission or the 
Department of Justice; 

(C) A duplicate of the index is stored 
at a location separate from the original 
index; and 

(D) Both the original index and the 
duplicate index are preserved for the 
time period required for the records in-
cluded in the index. 

(3) In addition to the foregoing condi-
tions, persons using electronic storage 
media must: 

(i) Be ready at all times to provide, 
and immediately provide at the ex-
pense of the person required to keep 
such records, copies of such records on 
such approved machine-readable media 
as defined in § 15.00(1) of this chapter 
which any representative of the Com-
mission or the Department of Justice 
may request. Records must use a for-
mat and coding structure specified in 
the request. 

(ii) Develop and maintain written 
operational procedures and controls 
(an ‘‘audit system’’) designed to pro-
vide accountability over both the ini-
tial entry of required records to the 
electronic storage media and the entry 
of each change made to any original or 
duplicate record maintained on the 
electronic storage media such that: 

(A) The results of such audit system 
are available at all times for imme-
diate examination by representatives 
of the Commission or the Department 
of Justice; 

(B) The results of such audit system 
are preserved for the time period re-

quired for the records maintained on 
the electronic storage media; and 

(C) The written operational proce-
dures and controls are available at all 
times for immediate examination by 
representatives of the Commission or 
the Department of Justice. 

(iii) Either 
(A) Maintain, keep current, and 

make available at all times for imme-
diate examination by representatives 
of the Commission or Department of 
Justice all information necessary to 
access records and indexes maintained 
on the electronic storage media; or 

(B) Place in escrow and keep current 
a copy of the physical and logical for-
mat of the electronic storage media, 
the file format of all different informa-
tion types maintained on the elec-
tronic storage media and the source 
code, documentation, and information 
necessary to access the records and in-
dexes maintained on the electronic 
storage media. 

(4) In addition to the foregoing condi-
tions, any person who uses only elec-
tronic storage media to preserve some 
or all of its required records (‘‘Elec-
tronic Recordkeeper’’) shall, prior to 
the media’s use, enter into an arrange-
ment with at least one third party 
technical consultant (‘‘Technical Con-
sultant’’) who has the technical and fi-
nancial capability to perform the un-
dertakings described in this paragraph 
(b)(4). The arrangement shall provide 
that the Technical Consultant will 
have access to, and the ability to 
download, information from the Elec-
tronic Recordkeeper’s electronic stor-
age media to any medium acceptable 
under this regulation. 

(i) The Technical Consultant must 
file with the Commission an under-
taking in a form acceptable to the 
Commission, signed by the Technical 
Consultant or a person duly authorized 
by the Technical Consultant. An ac-
ceptable undertaking must include the 
following provision with respect to the 
Electronic Recordkeeper:

With respect to any books and records 
maintained or preserved on behalf of the 
Electronic Recordkeeper, the undersigned 
hereby undertakes to furnish promptly to 
any representative of the United States 
Commodity Futures Trading Commission or 
the United States Department of Justice 
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(the ‘‘Representative’’), upon reasonable re-
quest, such information as is deemed nec-
essary by the Representative to download in-
formation kept on the Electronic Record-
keeper’s electronic storage media to any me-
dium acceptable under 17 CFR 1.31. The un-
dersigned also undertakes to take reasonable 
steps to provide access to information con-
tained on the Electronic Recordkeeper’s 
electronic storage media, including, as ap-
propriate, arrangements for the downloading 
of any record required to be maintained 
under the Commodity Exchange Act or the 
rules, regulations, or orders of the United 
States Commodity Futures Trading Commis-
sion, in a format acceptable to the Rep-
resentative. In the event the Electronic Rec-
ordkeeper fails to download a record into a 
readable format and after reasonable notice 
to the Electronic Recordkeeper, upon being 
provided with the appropriate electronic 
storage medium, the undersigned will under-
take to do so, at no charge to the United 
States, as the Representative may request.

(ii) [Reserved] 
(c) Persons employing an electronic 

storage system shall provide a rep-
resentation to the Commission prior to 
the initial use of the system. The rep-
resentation shall be made by the per-
son required to maintain the records, 
the storage system vendor, or another 
third party with appropriate expertise 
and shall state that the selected elec-
tronic storage system meets the re-
quirements set forth in paragraph 
(b)(1)(ii) of this section. Persons em-
ploying an electronic storage system 
using media other than optical disk or 
CD–ROM technology shall so state. The 
representation shall be accompanied by 
the type of oath or affirmation de-
scribed in § 1.10(d)(4). 

(d) Trading cards, documents on 
which trade information is originally 
recorded in writing, and written orders 
required to be kept pursuant to 
§ 1.35(a), (a–1)(1), (a–1)(2) and (d) must 
be retained in hard-copy for the re-
quired time period. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[41 FR 3194, Jan. 21, 1976, as amended at 46 
FR 22, Jan. 2, 1981; 46 FR 63035, Dec. 30, 1981; 
58 FR 27464, 27467, May 10, 1993; 62 FR 24031, 
May 2, 1997; 64 FR 28742, May 27, 1999]

§ 1.32 Segregated account; daily com-
putation and record. 

(a) Each futures commission mer-
chant must compute as of the close of 
each business day, on a currency-by-
currency basis: 

(1) The total amount of customer 
funds on deposit in segregated accounts 
on behalf of commodity and option cus-
tomers; 

(2) the amount of such customer 
funds required by the Act and these 
regulations to be on deposit in seg-
regated accounts on behalf of such 
commodity and option customers; and 

(3) the amount of the futures com-
mission merchant’s residual interest in 
such customer funds. 

(b) In computing the amount of funds 
required to be in segregated accounts, 
a futures commission merchant may 
offset any net deficit in a particular 
customer’s account against the current 
market value of readily marketable se-
curities, less applicable percentage de-
ductions (i.e., ‘‘securities haircuts’’) as 
set forth in Rule 15c3–1(c)(2)(vi) of the 
Securities and Exchange Commission 
(17 CFR 241.15c3–1(c)(2)(vi)), held for the 
same customer’s account. The futures 
commission merchant must maintain a 
security interest in the securities, in-
cluding a written authorization to liq-
uidate the securities at the futures 
commission merchant’s discretion, and 
must segregate the securities in a safe-
keeping account with a bank, trust 
company, clearing organization of a 
contract market, or another futures 
commission merchant. For purposes of 
this section, a security will be consid-
ered readily marketable if it is traded 
on a ‘‘ready market’’ as defined in Rule 
15c3–1(c)(11)(i) of the Securities and Ex-
change Commission (17 CFR 240.15c3–
1(c)(11)(i)). 

(c) The daily computations required 
by this section must be completed by 
the futures commission merchant prior 
to noon on the next business day and 
must be kept, together with all sup-
porting data, in accordance with the 
requirements of § 1.31. 

[66 FR 41133, Aug. 7, 2001, as amended at 68 
FR 5551, Feb. 4, 2003]
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§ 1.33 Monthly and confirmation state-
ments. 

(a) Monthly statements. Each futures 
commission merchant must promptly 
furnish in writing to each commodity 
customer and to each option customer 
and to each foreign futures and foreign 
options customer, as of the close of the 
last business day of each month or as 
of any regular monthly date selected, 
except for accounts in which there are 
neither open positions at the end of the 
statement period nor any changes to 
the account balance since the prior 
statement period, but in any event not 
less frequently than once every three 
months, a statement which clearly 
shows: 

(1) For each commodity customer 
and foreign futures customer— 

(i) The open contracts with prices at 
which acquired; 

(ii) The net unrealized profits or 
losses in all open contracts marked to 
the market; and 

(iii) Any customer funds carried with 
the futures commission merchant; and 

(iv) A detailed accounting of all fi-
nancial charges and credits to such 
customer accounts during the monthly 
reporting period, including all cus-
tomer funds and funds on deposit with 
respect to foreign futures transactions 
in accordance with § 30.7 of this chapter 
received from or disbursed to such cus-
tomer and realized profits and losses; 
and 

(2) For each option customer and for-
eign options customer— 

(i) All commodity options and for-
eign options purchased, sold, exercised, 
or expired during the monthly report-
ing period, identified by underlying fu-
tures contract or underlying physical, 
strike price, transaction date, and ex-
piration date; 

(ii) The open commodity option and 
foreign option positions carried for 
such customer as of the end of the 
monthly reporting period, identified by 
underlying futures contract or under-
lying physical, strike price, trans-
action date, and expiration date; 

(iii) All open commodity option and 
foreign option positions marked to the 
market and the amount each position 
is in the money, if any; 

(iv) Any customer funds carried in 
such customer’s account(s); and 

(v) A detailed accounting of all fi-
nancial charges and credits to such 
customer’s account(s) during the 
monthly reporting period, including all 
customer funds and funds on deposit 
with respect to foreign options trans-
actions received from or disbursed to 
such customer, premiums charged and 
received, and realized profits and 
losses. 

(b) Confirmation statement. Each fu-
tures commission merchant must, not 
later than the next business day after 
any commodity futures or commodity 
option transaction, including any for-
eign futures or foreign options trans-
actions, furnish: 

(1) To each commodity customer, a 
written confirmation of each com-
modity futures transaction caused to 
be executed by it for the customer. 

(2) To each option customer, a writ-
ten confirmation of each commodity 
option transaction, containing at least 
the following information: 

(i) The option customer’s account 
identification number; 

(ii) A separate listing of the actual 
amount of the premium, as well as 
each mark-up thereon, if applicable, 
and all other commissions, costs, fees 
and other charges incurred in connec-
tion with the commodity option trans-
action; 

(iii) The strike price; 
(iv) The underlying futures contract 

or underlying physical; 
(v) The final exercise date of the 

commodity option purchased or sold; 
and 

(vi) The date the commodity option 
transaction was executed. 

(3) To each option customer, upon 
the expiration or exercise of any com-
modity option, a written confirmation 
statement thereof, which statement 
shall include the date of such occur-
rence, a description of the option in-
volved, and, in the case of exercise, the 
details of the futures or physical posi-
tion which resulted therefrom includ-
ing, if applicable, the final trading date 
of the contract for future delivery un-
derlying the option. 

(4) Notwithstanding the provisions of 
paragraphs (b)(1) through (b)(3) of this 
section, a commodity futures or com-
modity option transaction that is 
caused to be executed for a commodity 
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pool need be confirmed only to the op-
erator of the commodity pool. 

(c) Exemptions. The requirements of 
paragraphs (a)(1)(i), (a)(1)(ii), and (b)(1) 
of this section shall not apply to the 
following: 

(1) Any account carried for a person 
who is a member of any contract mar-
ket; 

(2) Any omnibus account carried for 
another futures commission merchant; 
and 

(3) Any account containing only bona 
fide hedge positions, except that con-
firmations must be furnished to ac-
counts containing only bona fide hedge 
positions. 

(d) Controlled accounts. With respect 
to any account controlled by any per-
son other than the commodity cus-
tomer or option customer for whom 
such account is carried, each futures 
commission merchant shall: 

(1) Promptly furnish in writing to 
such other person the information re-
quired by paragraphs (a) and (b) of this 
section; 

(2) [Reserved] 
(3) Promptly furnish in writing to 

such other person a copy of the state-
ment required by § 1.46: Provided, how-
ever, That the provisions of this para-
graph (d) shall not apply to an account 
controlled by the spouse, parent or 
child of the customer for whom such 
account is carried. 

(e) Recordkeeping. Each futures com-
mission merchant shall retain, in ac-
cordance with § 1.31, a copy of each 
monthly statement and confirmation 
required by this section. 

(f) Introduced accounts. Each state-
ment provided pursuant to the provi-
sions of this section must, if applica-
ble, show that the account for which 
the futures commission merchant is 
providing the statement was intro-
duced by an introducing broker and the 
names of the futures commission mer-
chant and introducing broker. 

(g) Electronic transmission of state-
ments. (1) The statements required by 
this section, and by § 1.46, may be fur-
nished to any customer by means of 
electronic media if the customer so 
consents, Provided, however, that a fu-
tures commission merchant must, 
prior to the transmission of any state-
ment by means of electronic media, 

disclose the electronic medium or 
source through which statements will 
be delivered, the duration, whether in-
definite or not, of the period during 
which consent will be effective, any 
charges for such service, the informa-
tion that will be delivered by such 
means, and that consent to electronic 
delivery may be revoked at any time. 

(2) In the case of a customer who does 
not qualify as an ‘‘institutional cus-
tomer’’ as defined in § 1.3(g), a futures 
commission merchant must obtain the 
customer’s signed consent acknowl-
edging disclosure of the information 
set forth in paragraph (g)(1) of this sec-
tion prior to the transmission of any 
statement by means of electronic 
media. 

(3) Any statement required to be fur-
nished to a person other than a cus-
tomer in accordance with paragraph (d) 
of this section may be furnished by 
electronic media. 

(4) A futures commission merchant 
who furnishes statements to any cus-
tomer by means of electronic media 
must retain a daily confirmation state-
ment for such customer as of the end of 
the trading session, reflecting all 
transactions made during that session 
for the customer, in accordance with 
§ 1.31. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0024; the information collection require-
ments in paragraph (c) were approved under 
control number 3038–0005) 

[46 FR 54520, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22, 
1982; 48 FR 1185, Jan. 11, 1983; 48 FR 35289, 
Aug. 3, 1983; 52 FR 28997, Aug. 5, 1987; 66 FR 
53517, Oct. 23, 2001]

§ 1.34 Monthly record, ‘‘point balance’’. 
(a) Each futures commission mer-

chant shall prepare, and retain in ac-
cordance with the requirements of 
§ 1.31, a statement commonly known as 
a ‘‘point balance,’’ which accrues or 
brings to the official closing price, or 
settlement price fixed by the clearing 
organization, all open contracts of cus-
tomers as of the last business day of 
each month or of any regular monthly 
date selected: Provided, however, That a 
futures commission merchant who car-
ries part or all of customers’ open con-
tracts with other futures commission 
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merchants on an ‘‘instruct basis’’ will 
be deemed to have met the require-
ments of this section as to open con-
tracts so carried if a monthly state-
ment is prepared which shows that the 
prices and amounts of such contracts 
long and short in the customers’ ac-
counts are in balance with those in the 
carrying futures commission mer-
chants’ accounts, and such statements 
are retained in accordance with the re-
quirements of § 1.31. 

(b) Each futures commission mer-
chant shall prepare, and retain in ac-
cordance with the requirements of 
§ 1.31, a listing in which all open com-
modity option positions carried for op-
tion customers are marked to the mar-
ket. Such listing shall be prepared as of 
the last business day of each month, or 
as of any regular monthly date se-
lected, and shall be by put or by call, 
by underlying contract for future deliv-
ery (by delivery month) or underlying 
physical (by option expiration date), 
and by strike price. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0024) 

[46 FR 54521, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22, 
1982]

§ 1.35 Records of cash commodity, fu-
tures, and option transactions. 

(a) Futures commission merchants, in-
troducing brokers, and members of con-
tract markets. Each futures commission 
merchant, introducing broker, and 
member of a contract market shall 
keep full, complete, and systematic 
records, together with all pertinent 
data and memoranda, of all trans-
actions relating to its business of deal-
ing in commodity futures, commodity 
options, and cash commodities. Each 
futures commission merchant, intro-
ducing broker, and member of a con-
tract market shall retain the required 
records, data, and memoranda in ac-
cordance with the requirements of 
§ 1.31, and produce them for inspection 
and furnish true and correct informa-
tion and reports as to the contents or 
the meaning thereof, when and as re-
quested by an authorized representa-
tive of the Commission or the United 
States Department of Justice. Included 
among such records shall be all orders 

(filled, unfilled, or canceled), trading 
cards, signature cards, street books, 
journals, ledgers, canceled checks, cop-
ies of confirmations, copies of state-
ments of purchase and sale, and all 
other records, data and memoranda, 
which have been prepared in the course 
of its business of dealing in commodity 
futures, commodity options, and cash 
commodities. Among such records each 
member of a contract market must re-
tain and produce for inspection are all 
documents on which trade information 
is originally recorded, whether or not 
such documents must be prepared pur-
suant to the rules or regulations of ei-
ther the Commission or the contract 
market. For purposes of this section, 
such documents are referred to as 
‘‘original source documents.’’ 

(a–1) Futures commission merchants, in-
troducing brokers, and members of con-
tract markets: Recording of customers’ 
and option customers’ orders. (1) Each fu-
tures commission merchant and each 
introducing broker receiving a cus-
tomer’s or option customer’s order 
shall immediately upon receipt thereof 
prepare a written record of the order 
including the account identification, 
except as provided in paragraph (a–1)(5) 
of this section, and order number, and 
shall record thereon, by timestamp or 
other timing device, the date and time, 
to the nearest minute, the order is re-
ceived, and in addition, for option cus-
tomers’ orders, the time, to the nearest 
minute, the order is transmitted for 
execution. 

(2)(i) Each member of a contract 
market who on the floor of such con-
tract market receives a customer’s or 
option customer’s order which is not in 
the form of a written record including 
the account identification, order num-
ber, and the date and time, to the near-
est minute, the order was transmitted 
or received on the floor of such con-
tract market, shall immediately upon 
receipt thereof prepare a written 
record of the order in nonerasable ink, 
including the account identification, 
except as provided in paragraph (a–1)(5) 
of this section or appendix C to this 
part, and order number and shall 
record thereon, by timestamp or other 
timing device, the date and time, to 
the nearest minute, the order is re-
ceived. 
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(ii) Except as provided in paragraph 
(a–1)(3) of this section: 

(A) Each contract market member 
who on the floor of such contract mar-
ket receives an order from another 
member present on the floor which is 
not in the form of a written record 
shall, immediately upon receipt of such 
order, prepare a written record of the 
order or obtain from the member who 
placed the order a written record of the 
order, in non-erasable ink including 
the account identification and order 
number and shall record thereon, by 
time-stamp or other timing device, the 
date and time, to the nearest minute, 
the order is received; or 

(B) When a contract market member 
present on the floor places an order, 
which is not in the form of a written 
record, for his own account or an ac-
count over which he has control, with 
another member of such contract mar-
ket for execution: 

(1) The member placing such order 
immediately upon placement of the 
order shall record the order and time of 
placement to the nearest minute on a 
sequentially-numbered trading card 
maintained in accordance with the re-
quirements of paragraph (d) of this sec-
tion; 

(2) The member receiving and exe-
cuting such order immediately upon 
execution of the order shall record the 
time of execution to the nearest 
minute on a trading card or other 
record maintained pursuant to the re-
quirements of paragraph (d) of this sec-
tion; and 

(3) The member receiving and exe-
cuting the order shall return such trad-
ing card or other record to the member 
placing the order. The member placing 
the order then must submit together 
both of the trading cards or other 
records documenting such trade to con-
tract market personnel or the clearing 
member, in accordance with contract 
market rules adopted pursuant to para-
graph (j)(1) of this section. 

(iii) Each contract market may adopt 
rules, which must be submitted to the 
Commission pursuant to section 
5a(a)(12)(A) of the Act and Commission 
Regulation 1.41, that provide alter-
native requirements to those contained 
in paragraph (a–1)(2)(ii) of this section. 
Such rules shall, at a minimum, re-

quire that the contemporaneous writ-
ten records: 

(A) Contain the terms of the order; 
(B) Include reliable timing data for 

the initiation and execution of the 
order which would permit complete and 
effective reconstruction of the order 
placement and execution; and 

(C) Be submitted to contract market 
personnel or clearing members in ac-
cordance with contract market rules 
adopted pursuant to paragraph (j)(1) of 
this section. 

(3)(i) The requirements of paragraph 
(a–1)(2)(ii) of this section will not apply 
if a contract market maintains in ef-
fect rules which have been submitted 
to the Commission pursuant to section 
5a(a)(12)(A) of the Act and Commission 
Regulation 1.41, which provide for an 
exemption where: 

(A) A contract market member 
places with another member of such 
contract market an order that is part 
of a spread transaction; 

(B) The member placing the order 
personally executes one or more legs of 
the spread; and 

(C) The member receiving and exe-
cuting such order immediately upon 
execution of the order records the time 
of execution to the nearest minute on 
his trading card or other record main-
tained in accordance with the require-
ments of paragraph (d) of this section. 

(ii) Each contract market shall, as 
part of its trade practice surveillance 
program, conduct surveillance for com-
pliance with the recordkeeping and 
other requirements under paragraphs 
(a–1) (2) and (3) of this section, and for 
trading abuses related to the execution 
of orders for members present on the 
floor of the contract market. 

(4) Each member of a contract mar-
ket reporting the execution from the 
floor of the contract market of a cus-
tomer’s or option customer’s order or 
the order of another member of the 
contract market received in accord-
ance with paragraphs (a–1)(2)(i) or (a–
1)(2)(ii)(A) of this section, shall record 
on a written record of the order, in-
cluding the account identification, ex-
cept as provided in paragraph (a–1)(5) of 
this section, and order number, by 
timestamp or other timing device, the 
date and time to the nearest minute 
such report of execution is made. Each 
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member of a contract market shall 
submit the written records of customer 
orders or orders from other contract 
market members to contract market 
personnel or to the clearing member 
responsible for the collection of orders 
prepared pursuant to this paragraph as 
required by contract market rules 
adopted in accordance with paragraph 
(j)(1) of this section. The execution 
price and other information reported 
on the order tickets must be written in 
nonerasable ink. 

(5) Post-execution allocation of bunched 
orders. Specific customer account iden-
tifiers for accounts included in bunched 
orders need not be recorded at time of 
order placement or upon report of exe-
cution if the requirements of para-
graphs (a–1)(5)(i)–(iv) of this section are 
met. 

(i) Eligible account managers. The per-
son placing and directing the alloca-
tion of an order eligible for post-execu-
tion allocation must have been granted 
written investment discretion with re-
gard to participating customer ac-
counts. The following persons shall 
qualify as eligible account managers: 

(A) A commodity trading advisor reg-
istered with the Commission pursuant 
to the Act or excluded or exempt from 
registration under the Act or the Com-
mission’s rules, except for entities ex-
empt under § 4.14(a)(3) or § 4.14(a)(6) of 
this chapter; 

(B) An investment adviser registered 
with the Securities and Exchange 

Commission pursuant to the Invest-
ment Advisers Act of 1940 or with a 
state pursuant to applicable state law 
or excluded or exempt from registra-
tion under such Act or applicable state 
law or rule; 

(C) A bank, insurance company, trust 
company, or savings and loan associa-
tion subject to federal or state regula-
tion; or 

(D) A foreign adviser that exercises 
discretionary trading authority solely 
over the accounts of non-U.S. persons, 
as defined in § 4.7(a)(1)(iv) of this chap-
ter. 

(ii) Information. Eligible account 
managers shall make the following in-
formation available to customers upon 
request: 

(A) The general nature of the alloca-
tion methodology the account manager 
will use; 

(B) Whether accounts in which the 
account manager may have any inter-
est may be included with customer ac-
counts in bunched orders eligible for 
post-execution allocation; and 

(C) Summary or composite data suffi-
cient for that customer to compare its 
results with those of other comparable 
customers and, if applicable, any ac-
count in which the account manager 
has an interest. 

(iii) Allocation. Orders eligible for 
post-execution allocation must be allo-
cated by an eligible account manager 
in accordance with the following: 

(A) Allocations must be made as soon 
as practicable after the entire trans-
action is executed, but in any event ac-
count managers must provide alloca-
tion information to futures commis-
sion merchants no later than a time 
sufficiently before the end of the day 
the order is executed to ensure that 
clearing records identify the ultimate 
customer for each trade. 

(B) Allocations must be fair and equi-
table. No account or group of accounts 
may receive consistently favorable or 
unfavorable treatment. 

(C) The allocation methodology must 
be sufficiently objective and specific to 
permit independent verification of the 
fairness of the allocations using that 
methodology by appropriate regulatory 
and self-regulatory authorities and by 
outside auditors. 

(iv) Records. (A) Eligible account 
managers shall keep and must make 
available upon request of any rep-
resentative of the Commission, the 
United States Department of Justice, 
or other appropriate regulatory agen-
cy, the information specified in para-
graph (a–1)(5)(ii) of this section. 

(B) Eligible account managers shall 
keep and must make available upon re-
quest of any representative of the Com-
mission, the United States Department 
of Justice, or other appropriate regu-
latory agency, records sufficient to 
demonstrate that all allocations meet 
the standards of paragraph (a–1)(5)(iii) 
of this section and to permit the recon-
struction of the handling of the order 
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from the time of placement by the ac-
count manager to the allocation to in-
dividual accounts. 

(C) Futures commission merchants 
that execute orders or that carry ac-
counts eligible for post-execution allo-
cation, and members of contract mar-
kets that execute such orders, must 
maintain records that, as applicable, 
identify each order subject to post-exe-
cution allocation and the accounts to 
which contracts executed for such 
order are allocated. 

(D) In addition to any other remedies 
that may be available under the Act or 
otherwise, if the Commission has rea-
son to believe that an account manager 
has failed to provide information re-
quested pursuant to paragraph (a–
1)(5)(iv)(A) or (a–1)(5)(iv)(B) of this sec-
tion, the Commission may inform in 
writing any designated contract mar-
ket or derivatives transaction execu-
tion facility and that designated con-
tract market or derivatives trans-
action execution facility shall prohibit 
the account manager from submitting 
orders for execution except for liquida-
tion of open positions and no futures 
commission merchants shall accept or-
ders for execution on any designated 
contract market or derivatives trans-
action execution facility from the ac-
count manager except for liquidation 
of open positions. 

(E) Any account manager that be-
lieves he or she is or may be adversely 
affected or aggrieved by action taken 
by the Commission under paragraph (a–
1)(5)(iv)(D) of this section shall have 
the opportunity for a prompt hearing 
in accordance with the provisions of 
§ 21.03(g) of this chapter. 

(a–2)(1) Futures commission merchants, 
introducing brokers, and members of con-
tract markets. Upon request of the con-
tract market, the Commission, or the 
United States Department of Justice, 
each futures commission merchant, in-
troducing broker, and member of a con-
tract market shall request from its 
customers and, upon receipt thereof, 
provide to the requesting body docu-
mentation of cash transactions under-
lying exchanges of futures for cash 
commodities or exchanges of futures in 
connection with cash commodity 
transactions. 

(2) Customers. Each customer of a fu-
tures commission merchant, intro-
ducing broker, or member of a contract 
market shall create, retain, and 
produce upon request of the contract 
market, the Commission, or the United 
States Department of Justice docu-
mentation of cash transactions under-
lying exchanges of futures for cash 
commodities or exchanges of futures in 
connection with cash commodity 
transactions. 

(3) Contract markets. Every contract 
market shall adopt rules which require 
its members to provide documentation 
of cash transactions underlying ex-
changes of futures for cash commod-
ities or exchanges of futures in connec-
tion with cash commodity transactions 
upon request of the contract market. 

(4) Documentation. For the purposes 
of this paragraph, documentation 
means those documents customarily 
generated in accordance with cash 
market practices which demonstrate 
the existence and nature of the under-
lying cash transactions, including, but 
not limited to, contracts, confirmation 
statements, telex printouts, invoices, 
and warehouse receipts or other docu-
ments of title. 

(b) Futures commission merchants, in-
troducing brokers, and clearing members 
of contract markets. Each futures com-
mission merchant and each clearing 
member of a contract market and, for 
purposes of paragraph (b)(3) of this sec-
tion, each introducing broker, shall, as 
a minimum requirement, prepare regu-
larly and promptly, and keep system-
atically and in permanent form, the 
following: 

(1) A financial ledger record which 
will show separately for each customer 
or option customer all charges against 
and credits to such customer’s or op-
tion customer’s account, including but 
not limited to customer funds depos-
ited, withdrawn, or transferred, and 
charges or credits resulting from losses 
or gains on closed transactions; 

(2) A record of transactions which 
will show separately for each account 
(including proprietary accounts): 

(i) All commodity futures trans-
actions executed for such account, in-
cluding the date, price, quantity, mar-
ket, commodity and future; and 
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(ii) All commodity option trans-
actions executed for such account, in-
cluding the date, whether the trans-
action involved a put or call, expira-
tion date, quantity, underlying con-
tract for future delivery or underlying 
physical, strike price, and details of 
the purchase price of the option, in-
cluding premium, mark-up, commis-
sion and fees; and 

(3) A record or journal which will sep-
arately show for each business day 
complete details of: 

(i) All commodity futures trans-
actions executed on that day, including 
the date, price, quantity, market, com-
modity, future and the person for 
whom such transaction was made; 

(ii) All commodity option trans-
actions executed on that day, including 
the date, whether the transaction in-
volved a put or call, the expiration 
date, quantity, underlying contract for 
future delivery, or underlying physical, 
strike price, details of the purchase 
price of the option, including premium, 
mark-up, commission and fees and the 
person for whom the transaction was 
made; and 

(iii) In the case of an introducing 
broker, the record or journal required 
by this paragraph (b)(3) shall also in-
clude the futures commission merchant 
carrying the account for which each 
commodity futures and commodity op-
tion transaction was executed on that 
day. Provided, however, that where re-
productions on microfilm, microfiche 
or optical disk are substituted for hard 
copy in accordance with the provisions 
of § 1.31(b) of this part, the require-
ments of paragraphs (b)(1) and (b)(2) of 
this section will be considered met if 
the person required to keep such 
records is ready at all times to provide, 
and immediately provides in the same 
city as that in which such person’s 
commodity or commodity option books 
and records are maintained, at the ex-
pense of such person, reproduced copies 
which show the records as specified in 
paragraphs (b)(1) and (b)(2) of this sec-
tion, on request of any representatives 
of the Commission or the U.S. Depart-
ment of Justice. 

(c) Clearing members of contract mar-
kets. In the daily record or journal re-
quired to be kept under paragraph 
(b)(3) of this section, each clearing 

member of a contract market shall also 
show the floor broker or floor trader 
executing each transaction, the oppo-
site floor broker or floor trader, and 
the opposite clearing member with 
whom it was made. 

(d) Members of contract markets. (1) 
Each member of a contract market 
who, in the place provided by the con-
tract market for the meeting of per-
sons similarly engaged, executes pur-
chases or sales of any commodity for 
future delivery or commodity option 
on or subject to the rules of such con-
tract market, shall prepare regularly 
and promptly a trading card or other 
record showing such purchases and 
sales. Such trading card or record shall 
show the member’s name, the name of 
the clearing member, transaction date, 
time (as specified in rules of the con-
tract market which comply with the 
requirements of this section), quantity, 
and, as applicable, underlying com-
modity, contract for future delivery or 
physical, price or premium, delivery 
month or expiration date, whether the 
transaction involved a put or a call and 
strike price. Such trading card or other 
record shall also clearly identify the 
opposite floor broker or floor trader 
with whom the transaction was exe-
cuted, and the opposite clearing mem-
ber (if, in accordance with the rules or 
practice of the contract market, such 
opposite clearing member is made 
known to the member). 

(2) Each member of a contract mar-
ket recording purchases and sales on 
trading cards must record such pur-
chases and sales in exact chronological 
order of execution on sequential lines 
of the trading card without skipping 
lines between trades; Provided, how-
ever; That if lines remain after the last 
execution recorded on a trading card, 
the remaining lines must be marked 
through. 

(3) Each member of a contract mar-
ket must identify on his trading cards 
in the manner prescribed by the rules 
of the contract market the purchases 
and sales executed during the opening 
and closing periods designated by the 
contract market pursuant to paragraph 
(j)(7) of this section. 

(4) Trading cards prepared by a mem-
ber of a contract market pursuant to 
contract market rules must contain: 
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(i) Pre-printed member identification 
or other unique identifying informa-
tion which would permit the trading 
cards of one member to be distin-
guished from those of all other mem-
bers; 

(ii) Pre-printed sequence numbers to 
permit the intra-day sequencing of the 
cards; and 

(iii) Unique and pre-printed identi-
fying information which would distin-
guish each of the trading cards pre-
pared by the member from other such 
trading cards for no less than a one-
week period. 

(5) Trading cards prepared by a mem-
ber of a contract market and collected 
pursuant to paragraph (j)(1) of this sec-
tion must be timestamped promptly to 
the nearest minute upon collection by 
either the contract market or the rel-
evant clearing member. 

(6) Each member of a contract mar-
ket shall be accountable for all trading 
cards prepared pursuant to contract 
market rules in exact numerical se-
quence, whether or not such trading 
cards are relied on as original source 
documents. 

(7) Trading records prepared by a 
member of a contract market pursuant 
to contract market rules must: 

(i) Be submitted in accordance with 
contract market rules adopted pursu-
ant to paragraph (j)(1) of this section; 
and 

(ii) Be completed in non-erasable ink. 
A member may correct any errors by 
crossing out erroneous information 
without obliterating or otherwise mak-
ing illegible any of the originally re-
corded information. With regard to 
trading cards only, a member may cor-
rect erroneous information by rewrit-
ing the trading card; provided, how-
ever, that the member must submit a 
ply of the trading card, or in the ab-
sence of plies the original trading card, 
that is subsequently rewritten in ac-
cordance with contract market rules 
which set forth the required collection 
schedule for trading cards and provided 
further that the member is accountable 
for any trading card that subsequently 
is rewritten pursuant to paragraph 
(d)(6) of this section. 

(8) Each member of a contract mar-
ket must use a new trading card at the 
beginning of each designated 30-minute 

interval required by paragraph (j)(1) of 
this section (or such lesser interval as 
may be determined appropriate by the 
applicable contract market) or as may 
be required pursuant hereto. 

(e) Contract markets. Each contract 
market shall maintain or cause to be 
maintained by its clearing organiza-
tion a single record which shall show 
for each futures or option trade: the 
transaction date, time (as described in 
paragraph (g) of this section), quantity, 
and, as applicable, underlying com-
modity, contract for future delivery or 
physical, price or premium, delivery 
month or expiration date, whether the 
transaction involved a put or a call, 
strike price, floor broker or floor trad-
er buying, clearing member buying, 
floor broker or floor trader selling, 
clearing member selling, and symbols 
indicating the buying and selling cus-
tomer or option customer types. The 
customer and option customer type in-
dicators shall show, with respect to 
each person executing the trade, 
whether such person: 

(1) Was trading for his own account, 
or an account for which he has discre-
tion; 

(2) Was trading for his clearing mem-
ber’s house account; 

(3) Was trading for another member 
present on the exchange floor, or an ac-
count controlled by such other mem-
ber; or 

(4) Was trading for any other type of 
customer or option customer. The 
record required by this paragraph (e) 
shall also show, by appropriate and 
uniform symbols, any transaction 
which is made non-competitively in ac-
cordance with written rules of the con-
tract market which have been sub-
mitted to and approved by the Commis-
sion in accordance with the provisions 
of § 1.38, and trades cleared on dates 
other than the date of execution. Ex-
cept as otherwise approved by the Com-
mission for good cause shown, the 
record required by this paragraph (e) 
shall be maintained in a format and 
coding structure approved by the Com-
mission (i) in hard copy or on micro-
film as specified in § 1.31 and (ii) for 60 
days in computer-readable form on 
compatible magnetic tapes or discs. 
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(f) Each contract market shall pro-
vide for the identification of floor bro-
kers, floor traders, and clearing mem-
bers, in the records required to be kept 
under paragraphs (c), (d), and (e) of this 
section, by the use of a distinctive, 
nonvariable designation for each such 
floor broker, floor trader, and clearing 
member. 

(g) Time of trade execution. For pur-
poses of paragraph (e) of this section: 
(1) The actual time of the execution of 
each side of a transaction must be ob-
tained, or (2) if a contract market iden-
tifies and records the time of a trans-
action, a single actual time of execu-
tion for both sides of the transaction 
may be obtained. Actual times of exe-
cution shall be stated in increments of 
no more than one minute in length. If 
a contract market submits rules to the 
Commission, in accordance with the 
provisions of section 5a(a)(12)(A) of the 
Act and § 1.41, defining and separately 
identifying opening and closing time 
periods, the contract market may, for 
purposes of paragraph (e) of this sec-
tion, use those time periods for trades 
occurring during the opening and clos-
ing periods. Contract market rules in 
effect prior to the effective date of this 
paragraph (g) upon which a contract 
market intends to rely in complying 
herewith must be submitted for this 
purpose to the Commission in accord-
ance with the provisions of section 
5a(a)(12)(A) of the Act and § 1.41. 

(h) Contract market price change reg-
ister. Each contract market shall estab-
lish and maintain a record of all 
changes in the price of futures or op-
tion transactions executed on the floor 
of the contract market. This record 
shall include the time of all changes in 
price to the nearest ten seconds. 

(i) Contract markets. A contract mar-
ket, in order to demonstrate that it is 
exercising due diligence in maintaining 
the continuing affirmative action pro-
gram required by the Act and § 1.51, 
shall, at a minimum: 

(1) Demonstrate effective use in its 
continuing affirmative action program 
of the information required to be ob-
tained by paragraph (e) of this section 
to reconstruct rapidly and accurately 
transactions executed on or subject to 
the rules of such contract market; and 

(2) Submit to the Commission such 
reports as the Commission or the Di-
rector of the Division of Trading and 
Markets, or such persons under the su-
pervision of the Director as may be 
specified from time to time, may re-
quire concerning the accuracy of all in-
formation recorded under paragraph (e) 
of this section and the use of such in-
formation in the contract market’s af-
firmative action program. 

(j) Contract markets. Each contract 
market must maintain in effect rules 
which require that: 

(1) Trading records prepared by a 
member of the contract market pursu-
ant to paragraphs (a–1) and (d) of this 
section be submitted to contract mar-
ket personnel or the clearing member 
within 15 minutes of designated inter-
vals not to exceed 30 minutes, com-
mencing with the beginning of each 
trading session. The time period per-
mitted for the submission of trading 
records after the close of trading in 
each market shall not exceed 15 min-
utes from the close. Such documents 
should nevertheless be collected as 
often as is practicable by the contract 
market or relevant clearing member. 
Such contract market rules need not, 
however, require that those original 
source documents which cannot be re-
lied upon by the contract market or 
clearing member for clearing purposes 
be submitted pursuant to this para-
graph. Each contract market shall sub-
mit a written report to the Commis-
sion no later than nine months after 
the effective date of this paragraph de-
scribing with particularity the con-
tract market’s system(s) in place to 
comply with this paragraph and the 
level of compliance achieved to date. 

(2) Trading cards collected pursuant 
to this paragraph must be timestamped 
promptly to the nearest minute upon 
collection by either the contract mar-
ket or relevant clearing member. 

(3) A member of the contract market 
must use a new trading card at the be-
ginning of each designated 30-minute 
interval required by paragraph (j)(1) of 
this section. 

(4) A member of the contract market 
must record trades in the manner pre-
scribed by paragraph (d)(2) of this sec-
tion. 
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(5) Trading cards prepared by a mem-
ber of the contract market must con-
tain the identifying information pre-
scribed by paragraph (d)(4) of this sec-
tion. 

(6) A member of the contract market 
must be accountable for all trading 
cards prepared pursuant to contract 
market rules in exact numerical se-
quence, whether or not such trading 
cards are relied on as original source 
documents. 

(7) A member of the contract market 
must identify on his trading cards 
trades executed during opening and 
closing periods either by drawing a line 
on the trading card to separate those 
trades from others recorded thereon or 
by some other method. Each contract 
market must designate as opening and 
closing periods for this purpose those 
periods upon which the opening and 
closing trading ranges are based for 
each of its markets. 

(8) A member of the contract market 
must complete trades in non-erasable 
ink in the manner prescribed by para-
graph (d)(7)(ii) of this section. 

(k) Collection of trading cards in inter-
vals not to exceed 15 minutes. The Com-
mission, in its discretion, may publish 
a schedule in the FEDERAL REGISTER no 
earlier than 11 months after paragraph 
(j)(1) of this section becomes effective, 
indicating when the records required to 
be submitted pursuant to that para-
graph must be submitted to contract 
market personnel or the clearing mem-
ber within 15 minutes of designated in-
tervals not to exceed 15 minutes, com-
mencing with the beginning of each 
trading session. 

(l) A contract market which can dem-
onstrate that it currently has available 
hand-held terminals or such other 
automated means for the recordation 
of trades which can eliminate the op-
portunity for improper alteration or 
fabrication of trading records, may pe-
tition the Commission for an exemp-

tion from Regulations 1.35(a–1) (2) and 
(4), (d), (j) or (k), as appropriate. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[41 FR 3194, Jan. 21, 1976, as amended by 46 
FR 54521, Nov. 3, 1981; 46 FR 55925, Nov. 13, 
1981; 46 FR 63035, Dec. 30, 1981; 47 FR 57008, 
Dec. 22, 1982; 48 FR 35389, Aug. 3, 1983; 51 FR 
2691, Jan. 21, 1986; 54 FR 33881, Aug. 17, 1989; 
55 FR 8137, Mar. 7, 1990; 58 FR 27465, May 10, 
1993; 58 FR 31166, June 1, 1993; 58 FR 40348, 
July 28, 1993; 59 FR 5525, Feb. 7, 1994; 61 FR 
43001, Aug. 20, 1996; 63 FR 45709, Aug. 27, 1998; 
63 FR 49955, Sept. 18, 1998; 68 FR 34794, June 
11, 2003]

§ 1.36 Record of securities and prop-
erty received from customers and 
option customers. 

(a) Each futures commission mer-
chant shall maintain, as provided in 
§ 1.31, a record of all securities and 
property received from customers or 
option customers in lieu of money to 
margin, purchase, guarantee, or secure 
the commodity or commodity option 
transactions of such customers or op-
tion customers. Such record shall show 
separately for each customer or option 
customer: a description of the securi-
ties or property received; the name and 
address of such customer or option cus-
tomer; the dates when the securities or 
property were received; the identity of 
the depositories or other places where 
such securities or property are seg-
regated; the dates of deposits and with-
drawals from such depositories; and the 
dates of return of such securities or 
property to such customer or option 
customer, or other disposition thereof, 
together with the facts and cir-
cumstances of such other disposition. 
In the event any futures commission 
merchant deposits with the clearing or-
ganization of a contract market, di-
rectly or with a bank or trust company 
acting as custodian for such clearing 
organization, securities and/or prop-
erty which belong to a particular cus-
tomer or option customer, such futures 
commission merchant shall obtain 
written acknowledgment from such 
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clearing organization that it was in-
formed that such securities or property 
belong to customers or option cus-
tomers of the futures commission mer-
chant making the deposit. Such ac-
knowledgment shall be retained as pro-
vided in § 1.31. 

(b) Each clearing organization of a 
contract market which receives from 
members securities or property belong-
ing to particular customers or option 
customers of such members in lieu of 
money to margin, purchase, guarantee, 
or secure the commodity or commodity 
option transactions of such customers 
or option customers, or receives notice 
that any such securities or property 
have been received by a bank or trust 
company acting as custodian for such 
clearing organization, shall maintain, 
as provided in § 1.31, a record which will 
show separately for each member, the 
dates when such securities or property 
were received, the identity of the de-
positories or other places where such 
securities or property are segregated, 
the dates such securities or property 
were returned to the member, or other-
wise disposed of, together with the 
facts and circumstances of such other 
disposition including the authorization 
therefor. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0024) 

[46 FR 54522, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 48 FR 8435, Mar. 1, 
1983]

§ 1.37 Customer’s or option customer’s 
name, address, and occupation re-
corded; record of guarantor or con-
troller of account. 

(a)(1) Each futures commission mer-
chant, introducing broker, and member 
of a contract market shall keep a 
record in permanent form which shall 
show for each commodity futures or 
option account carried or introduced 
by it the true name and address of the 
person for whom such account is car-
ried or introduced and the principal oc-
cupation or business of such person as 
well as the name of any other person 
guaranteeing such account or exer-
cising any trading control with respect 
to such account. For each such com-
modity option account, the records 
kept by such futures commission mer-

chant, introducing broker, and member 
of a contract market must also show 
the name of the person who has solic-
ited and is responsible for each option 
customer’s account or assign account 
numbers in such a manner to identify 
that person. 

(2) Each futures commission mer-
chant who receives a customer’s elec-
tion not to have the customer’s funds 
separately accounted for and seg-
regated, in accordance with § 1.68, shall 
keep a record in permanent form that 
indicates such customer’s election. The 
record of such a customer election may 
be indicated on the record required by 
paragraph (a)(1) of this section. 

(b) As of the close of the market each 
day, each futures commission mer-
chant which carries an account for an-
other futures commission merchant, 
foreign broker (as defined in § 15.00 of 
this chapter), member of a contract 
market, or other person, on an omni-
bus basis shall maintain a daily record 
for each such omnibus account of the 
total open long contracts and the total 
open short contracts in each future 
and, for commodity option trans-
actions, the total open put options pur-
chased, the total open put options 
granted, the total open call options 
purchased, and the total open call op-
tions granted for each commodity op-
tion expiration date. 

(c) Each designated contract market 
shall keep a record in permanent form, 
which shall show the true name, ad-
dress, and principal occupation or busi-
ness of any foreign trader executing 
transactions on the facility or ex-
change. In addition, upon request, a 
designated contract market shall pro-
vide to the Commission information re-
garding the name of any person guar-
anteeing such transactions or exer-
cising any control over the trading of 
such foreign trader. 

(d) Paragraph (c) of this section shall 
not apply to a designated contract 
market on which transactions in fu-
tures or option contracts of foreign 
traders are executed through, or the re-
sulting transactions are maintained in, 
accounts carried by a registered fu-
tures commission merchant or intro-
duced by a registered introducing 
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broker subject to the provisions of 
paragraph (a) of this section. 

(The information collection requirements 
contained in § 1.37 were approved by the Of-
fice of Management and Budget under con-
trol numbers 3038–0007 and 3038–0024; and in 
paragraph (b) under control number 3038–
0009) 

[46 FR 54523, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 48 FR 35289, Aug. 3, 
1983; 58 FR 28501, May 14, 1993; 66 FR 20744, 
Apr. 25, 2001; 66 FR 42269, Aug. 10, 2001]

§ 1.38 Execution of transactions. 

(a) Competitive execution required; ex-
ceptions. All purchases and sales of any 
commodity for future delivery, and of 
any commodity option, on or subject to 
the rules of a contract market shall be 
executed openly and competitively by 
open outcry or posting of bids and of-
fers or by other equally open and com-
petitive methods, in the trading pit or 
ring or similar place provided by the 
contract market, during the regular 
hours prescribed by the contract mar-
ket for trading in such commodity or 
commodity option: Provided, however, 
That this requirement shall not apply 
to transactions which are executed 
non-competitively in accordance with 
written rules of the contract market 
which have been submitted to and ap-
proved by the Commission, specifically 
providing for the non-competitive exe-
cution of such transactions. 

(b) Noncompetitive trades; exchange of 
futures, etc.; requirements. Every person 
handling, executing, clearing, or car-
rying trades, transactions or positions 
which are not competitively executed, 
including transfer trades or office 
trades, or trades involving the ex-
change of futures for cash commodities 
or the exchange of futures in connec-
tion with cash commodity trans-
actions, shall identify and mark by ap-
propriate symbol or designation all 
such transactions or contracts and all 
orders, records, and memoranda per-
taining thereto. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[46 FR 54523, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981]

§ 1.39 Simultaneous buying and selling 
orders of different principals; exe-
cution of, for and between prin-
cipals. 

(a) Conditions and requirements. A 
member of a contract market who shall 
have in hand at the same time both 
buying and selling orders of different 
principals for the same commodity for 
future delivery in the same delivery 
month or the same option (both puts or 
both calls, with the same underlying 
contract for future delivery or the 
same underlying physical, expiration 
date and strike price) may execute 
such orders for and directly between 
such principals at the market price, if 
in conformity with written rules of 
such contract market which have been 
approved by the Commission, and: 

(1)(i) When trading is conducted in a 
trading pit or ring, such orders are 
first offered openly and competitively 
by open outcry in such trading pit or 
ring (A) by both bidding and offering at 
the same price, and neither such bid 
nor offer is accepted, or (B) by bidding 
and offering to a point where such offer 
is higher than such bid by not more 
than the minimum permissible price 
fluctuation applicable to such futures 
contract or commodity option on such 
contract market, and neither such bid 
nor offer is accepted; or 

(ii) When in nonpit trading in con-
tracts of sale for future delivery, bids 
and offers are posted on a board, such 
member (A) pursuant to such buying 
order posts a bid on the board and, in-
cident to the execution of such selling 
order, accepts such bid and all other 
bids posted at prices equal to or higher 
than the bid posted by him, or (B) pur-
suant to such selling order posts an 
offer on the board and, incident to the 
execution of such buying order, accepts 
such offer and all other offers posted at 
prices equal to or lower than the offer 
posted by him; 

(2) Such member executes such or-
ders in the presence of an official rep-
resentative of such contract market 
designated to observe such trans-
actions and, by appropriate descriptive 
words or symbol, clearly identifies all 
such transactions on his trading card 
or other similar record, made at the 
time of execution, and notes thereon 
the exact time of execution and 
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promptly presents said record to such 
official representative for verification 
and initialing; 

(3) Such contract market keeps a 
record in permanent form of each such 
transaction showing the transaction 
date, by whom executed, the exact 
time of execution, quantity, and, as ap-
plicable, underlying commodity, con-
tract for future delivery or physical, 
price or premium, whether a put or a 
call, and strike price; and 

(4) Neither the futures commission 
merchant receiving nor the member 
executing such orders has any interest 
therein, directly or indirectly, except 
as a fiduciary. 

(b) Large Order Execution Procedures. 
A member of a contract market may 
execute simultaneous buying and sell-
ing orders of different principals di-
rectly between the principals in com-
pliance with large order execution pro-
cedures established by written rules of 
the contract market that have been ap-
proved by the Commission: Provided, 
That, to the extent such large order 
execution procedures do not meet the 
conditions and requirements of para-
graph (a) of this section, the contract 
market has petitioned the Commission 
for, and the Commission has granted, 
an exemption from the conditions and 
requirements of paragraph (a) of this 
section. Any such petition must be ac-
companied by proposed contract mar-
ket rules to implement the large order 
execution procedures. The petition 
shall include: 

(1) An explanation of why the pro-
posed large order execution rules do 
not comply with paragraph (a) of this 
section; and 

(2) A description of a special surveil-
lance program that would be followed 
by the contract market in monitoring 
the large order execution procedures. 
The Commission may, in its discretion 
and upon such terms and conditions as 
it deems appropriate, grant such peti-
tion for exemption if it finds that the 
exemption is not contrary to the public 
interest and the purposes of the provi-
sion from which exemption is sought. 
The petition shall be considered con-
currently with the proposed large order 
execution rules. 

(c) Not deemed filling orders by offset 
nor cross trades. The execution of orders 

in compliance with the conditions 
herein set forth will not be deemed to 
constitute the filling of orders by offset 
within the meaning of paragraph (iv) of 
section 4b(a) of the Act, nor to con-
stitute cross trades within the meaning 
of paragraph (A) of section 4c(a) of the 
Act. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[41 FR 3194, Jan. 21, 1976, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22, 
1982; 56 FR 12344, Mar. 25, 1991; 59 FR 5525, 
Feb. 7, 1994]

MISCELLANEOUS

§ 1.40 Crop, market information let-
ters, reports; copies required. 

Each futures commission merchant 
and each member of a contract market 
shall, upon request, furnish or cause to 
be furnished to the Commission a true 
copy of any letter, circular, telegram, 
or report published or given general 
circulation by such futures commission 
merchant or member which concerns 
crop or market information or condi-
tions that affect or tend to affect the 
price of any commodity, and the true 
source of or authority for the informa-
tion contained therein. 

(Approved by the Office of Management and 
Budget under control number 3038–0015) 

[41 FR 3194, Jan. 21, 1976, as amended at 46 
FR 63035, Dec. 30, 1981]

§ 1.41 [Reserved]

§ 1.41a–1.41c [Reserved]

§§ 1.42–1.43 [Reserved]

§ 1.44 Records and reports of ware-
houses, depositories, and other 
similar entities; visitation of prem-
ises. 

Each contract market shall require 
the operators of warehouses, deposi-
tories and other similar entities whose 
receipts are deliverable in satisfaction 
of commodity futures contracts or op-
tions on physicals made on or subject 
to the rules of such contract market: 

(a) To keep records showing the 
stocks of each commodity traded for 
future delivery or upon which option 
contracts are traded on such contract 
market in store in such warehouses, 
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