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§ 33.9 Unlawful activities. 

It shall be unlawful for any person: 
(a) Required to be registered with the 

Commission in accordance with the 
Act or these regulations expressly or 
impliedly to represent that the Com-
mission, by declaring effective the reg-
istration of such person or otherwise, 
has directly or indirectly approved 
such person, or any commodity option 
transaction solicited or accepted by 
such person; 

(b) In or in connection with an offer 
to enter into, the entry into, the con-
firmation of the execution of, or the 
maintenance of any commodity option 
transaction, expressly or impliedly to 
represent that compliance with the 
provisions of the Act or these regula-
tions constitutes a guarantee of the 
fulfillment of the commodity option 
transaction; 

(c) Upon acceptance of an order for a 
commodity option transaction, to fail 
unreasonably to secure prompt execu-
tion of such order or upon rejection of 
an order to fail to notify the person 
whose order has been rejected of such 
rejection; 

(d) To manipulate or attempt to ma-
nipulate the market price of any com-
modity option on or subject to the 
rules of any contract market: Provided, 
however, That for purposes of this para-
graph (d), any action taken by a con-
tract market pursuant to a rule ap-
proved by the Commission or any 
emergency action which a contract 
market is permitted to take pursuant 
to the Act or these regulations shall 
not be deemed to be a manipulation; 
and 

(e) Upon acceptance of an order for a 
commodity option transaction to buck-
et such order. 

[46 FR 54529, Nov. 3, 1981; 46 FR 55925, Nov. 13, 
1981]

§ 33.10 Fraud in connection with com-
modity option transactions. 

It shall be unlawful for any person di-
rectly or indirectly: 

(a) To cheat or defraud or attempt to 
cheat or defraud any other person; 

(b) To make or cause to be made to 
any other person any false report or 
statement thereof or cause to be en-

tered for any person any false record 
thereof; 

(c) To deceive or attempt to deceive 
any other person by any means whatso-
ever 
in or in connection with an offer to 
enter into, the entry into, the con-
firmation of the execution of, or the 
maintenance of, any commodity option 
transaction.

§ 33.11 Exemptions. 
The Commission may, by order, upon 

written request or upon its own mo-
tion, exempt any person, either uncon-
ditionally or on a temporary or other 
conditional basis, from any provisions 
of this part, other than §§ 33.9 and 33.10, 
if it finds, in its discretion, that it 
would not be contrary to the public in-
terest to grant such exemption. 

[52 FR 29508, Aug. 10, 1987]
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§ 34.1 Scope. 
The provisions of this part shall 

apply to any hybrid instrument which 
may be subject to the Act, and which 
has been entered into on or after Octo-
ber 23, 1974.

§ 34.2 Definitions. 
(a) Hybrid instruments. Hybrid instru-

ment means an equity or debt security 
or depository instrument as defined in 
§ 34.3(a)(1) with one or more com-
modity-dependent components that 
have payment features similar to com-
modity futures or commodity option 
contracts or combinations thereof. 

(b) Commodity-independent component. 
Commodity-independent component 
means the component of a hybrid in-
strument, the payments of which do 
not result from indexing to, or calcula-
tion by reference to, the price of a com-
modity. 
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(c) Commodity-independent value. 
Commodity-independent value means 
the present value of the payments at-
tributable to the commodity-inde-
pendent component calculated as of 
the time of issuance of the hybrid in-
strument. 

(d) Commodity-dependent component. A 
commodity-dependent component 
means a component of a hybrid instru-
ment, the payment of which results 
from indexing to, or calculation by ref-
erence to, the price of a commodity. 

(e) Commodity-dependent value. For 
purposes of application of Rule 
34.3(a)(2), a commodity-dependent 
value means the value of a commodity 
dependent-component, which when de-
composed into an option payout or 
payouts, is measured by the absolute 
net value of the put option premia with 
strike prices less than or equal to the 
reference price plus the absolute net 
value of the call option premia with 
strike prices greater than or equal to 
the reference price, calculated as of the 
time of issuance of the hybrid instru-
ment. 

(f) Option premium. Option premium 
means the value of an option on the 
referenced commodity of the hybrid in-
strument, and calculated using the 
same method as that used to determine 
the issue price of the instrument, or 
where such premia are not explicitly 
calculated in determining the issue 
price of the instrument, the value of 
such options calculated using a com-
mercially reasonable method appro-
priate to the instrument being priced. 

(g) Reference price. A reference price 
means a price nearest the current spot 
or forward price, whichever is used to 
price instrument, at which a com-
modity-dependent payment becomes 
non-zero, or, in the case where two po-
tential reference prices exist, the price 
that results in the greatest com-
modity-dependent value.

§ 34.3 Hybrid instrument exemption. 
(a) A hybrid instrument is exempt 

from all provisions of the Act and any 
person or class of persons offering, en-
tering into, rendering advice or ren-
dering other services with respect to 
such exempt hybrid instrument is ex-
empt for such activity from all provi-
sions of the Act (except in each case 

section 2(a)(1)(B)), provided the fol-
lowing terms and conditions are met: 

(1) The instrument is: 
(i) An equity or debt security within 

the meaning of section 2(1) of the Secu-
rities Act of 1933; or 

(ii) A demand deposit, time deposit or 
transaction account within the mean-
ing of 12 CFR 204.2 (b)(1), (c)(1) and (e), 
respectively, offered by an insured de-
pository institution as defined in sec-
tion 3 of the Federal Deposit Insurance 
Act; an insured credit union as defined 
in section 101 of the Federal Credit 
Union Act; or a Federal or State 
branch or agency of a foreign bank as 
defined in section 1 of the Inter-
national Banking Act; 

(2) The sum of the commodity-de-
pendent values of the commodity-de-
pendent components is less than the 
commodity-independent value of the 
commodity-independent component; 

(3) Provided that: 
(i) An issuer must receive full pay-

ment of the hybrid instrument’s pur-
chase price, and a purchaser or holder 
of a hybrid instrument may not be re-
quired to make additional out-of-pock-
et payments to the issuer during the 
life of the instrument or at maturity; 
and 

(ii) The instrument is not marketed 
as a futures contract or a commodity 
option, or, except to the extent nec-
essary to describe the functioning of 
the instrument or to comply with ap-
plicable disclosure requirements, as 
having the characteristics of a futures 
contract or a commodity option; and 

(iii) The instrument does not provide 
for settlement in the form of a delivery 
instrument that is specified as such in 
the rules of a designed contract mar-
ket; 

(4) The instrument is initially issued 
or sold subject to applicable federal or 
state securities or banking laws to per-
sons permitted thereunder to purchase 
or enter into the hybrid instrument.

PART 35—EXEMPTION OF SWAP 
AGREEMENTS
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