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Explanation 

The Code of Federal Regulations is a codification of the general and permanent 
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent 
broad areas subject to Federal regulation. Each title is divided into chapters 
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas. 

Each volume of the Code is revised at least once each calendar year and issued 
on a quarterly basis approximately as follows: 

Title 1 through Title 16..............................................................as of January 1 
Title 17 through Title 27 .................................................................as of April 1 
Title 28 through Title 41 ..................................................................as of July 1 
Title 42 through Title 50.............................................................as of October 1 

The appropriate revision date is printed on the cover of each volume. 

LEGAL STATUS 

The contents of the Federal Register are required to be judicially noticed (44 
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text 
of the original documents (44 U.S.C. 1510). 

HOW TO USE THE CODE OF FEDERAL REGULATIONS 

The Code of Federal Regulations is kept up to date by the individual issues 
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule. 

To determine whether a Code volume has been amended since its revision date 
(in this case, July 1, 2004), consult the ‘‘List of CFR Sections Affected (LSA),’’ 
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which ap-
pears in the Reader Aids section of the daily Federal Register. These two lists 
will identify the Federal Register page number of the latest amendment of any 
given rule. 

EFFECTIVE AND EXPIRATION DATES 

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for 
the regulations are referred to by volume number and page number of the Federal 
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the 
actual effective date. In instances where the effective date is beyond the cut- 
off date for the Code a note has been inserted to reflect the future effective 
date. In those instances where a regulation published in the Federal Register 
states a date certain for expiration, an appropriate note will be inserted following 
the text. 

OMB CONTROL NUMBERS 

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies 
to display an OMB control number with their information collection request. 
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as 
close as possible to the applicable recordkeeping or reporting requirements. 

OBSOLETE PROVISIONS 

Provisions that become obsolete before the revision date stated on the cover 
of each volume are not carried. Code users may find the text of provisions in 
effect on a given date in the past by using the appropriate numerical list of 
sections affected. For the period before January 1, 2001, consult either the List 
of CFR Sections Affected, 1949–1963, 1964–1972, 1973–1985, or 1986–2000, published 
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR 
Sections Affected’’ is published at the end of each CFR volume. 

CFR INDEXES AND TABULAR GUIDES 

A subject index to the Code of Federal Regulations is contained in a separate 
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS. 
This volume contains the Parallel Table of Statutory Authorities and Agency 
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical 
list of agencies publishing in the CFR are also included in this volume. 

An index to the text of ‘‘Title 3—The President’’ is carried within that volume. 

The Federal Register Index is issued monthly in cumulative form. This index 
is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Register. 

A List of CFR Sections Affected (LSA) is published monthly, keyed to the 
revision dates of the 50 CFR titles. 

REPUBLICATION OF MATERIAL 

There are no restrictions on the republication of material appearing in the 
Code of Federal Regulations. 

INQUIRIES 

For a legal interpretation or explanation of any regulation in this volume, 
contact the issuing agency. The issuing agency’s name appears at the top of 
odd–numbered pages. 

For inquiries concerning CFR reference assistance, call 202–741–6000 or write 
to the Director, Office of the Federal Register, National Archives and Records 
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov. 

SALES 

The Government Printing Office (GPO) processes all sales and distribution of 
the CFR. For payment by credit card, call toll free, 866–512–1800, or DC area, 
202–512–1800, M–F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202–512–2250, 24 hours 
a day. For payment by check, write to the Superintendent of Documents, Attn: 
New Orders, P.O. Box 371954, Pittsburgh, PA 15250–7954. For GPO Customer Serv-
ice call 202–512–1803. 

ELECTRONIC SERVICES 

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections 
Affected), The United States Government Manual, the Federal Register, Public 
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/ 
nara (‘‘GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202–512–1530, or 888– 
293–6498 (toll–free). E–mail, gpoaccess@gpo.gov. 
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The Office of the Federal Register also offers a free service on the National 
Archives and Records Administration’s (NARA) World Wide Web site for public 
law numbers, Federal Register finding aids, and related information. Connect 
to NARA’s web site at www.archives.gov/federallregister. The NARA site also 
contains links to GPO Access. 

RAYMOND A. MOSLEY, 

Director, 

Office of the Federal Register. 

July 1, 2004. 
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THIS TITLE 

Title 34—EDUCATION is presently composed of three volumes (parts 1 to 299, 
parts 300 to 399, and part 400 to End). The contents of these volumes represent 
all regulations codified under this title of the CFR as of July 1, 2004. 

A redesignation table appears in the Finding Aids section of the last volume. 

For this volume, Elmer Barksdale was Chief Editor. The Code of Federal Regu-
lations publication program is under the direction of Frances D. McDonald, as-
sisted by Alomha S. Morris. 
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Title 34—Education 
(This book contains parts 300 to 399) 

SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT 
OF EDUCATION (CONTINUED) 

Part 

CHAPTER III—Office of Special Education and Rehabilitative 
Services, Department of Education ................................... 300 
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Subtitle B—Regulations of 
the Offices of the 

Department of Education 
(Continued) 
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CHAPTER III—OFFICE OF SPECIAL EDUCATION 
AND 

REHABILITATIVE SERVICES, DEPARTMENT OF 
EDUCATION 

Part Page 
300 Assistance to states for the education of children 

with disabilities ................................................... 7 
301 Preschool grants for children with disabilities ....... 171 
303 Early intervention program for infants and tod-

dlers with disabilities ........................................... 175 
304 Special Education—Personnel preparation to im-

prove services and results for children with dis-
abilities ................................................................ 216 

350 Disability and rehabilitation research projects and 
centers program ................................................... 221 

356 Disability and rehabilitation research: Research 
fellowships ............................................................ 236 

359 Disability and rehabilitation research: Special 
projects and demonstrations for spinal cord inju-
ries ....................................................................... 239 

361 The State vocational rehabilitation services pro-
gram ..................................................................... 242 

363 The State supported employment services program 307 
364 State independent living services program and cen-

ters for independent living program: General pro-
visions .................................................................. 313 

365 State independent living services ........................... 332 
366 Centers for independent living ................................ 336 
367 Independent living services for older individuals 

who are blind ........................................................ 356 
369 Vocational rehabilitation service projects .............. 362 
370 Client assistance program ....................................... 369 
371 Vocational rehabilitation service projects for 

American Indians with disabilities ...................... 380 
373 Special demonstration programs ............................ 384 
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Part Page 
376 Special projects and demonstrations for providing 

transitional rehabilitation services to youth 
with disabilities ................................................... 390 

377 Demonstration projects to increase client choice 
program ................................................................ 392 

379 Projects with industry ............................................ 398 
380 Special projects and demonstrations for providing 

supported employment services to individuals 
with the most severe disabilities and technical 
assistance projects ............................................... 408 

381 Protection and advocacy of individual rights ......... 413 
385 Rehabilitation training ........................................... 418 
386 Rehabilitation training: Rehabilitation long-term 

training ................................................................ 425 
387 Experimental and innovative training .................... 432 
388 State vocational rehabilitation unit in-service 

training ................................................................ 433 
389 Rehabilitation continuing education programs ...... 436 
390 Rehabilitation short-term training ......................... 438 
395 Vending facility program for the blind on Federal 

and other property ............................................... 440 
396 Training of interpreters for individuals who are 

deaf and individuals who are deaf-blind ............... 455 
397–399 [Reserved] 
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PART 300—ASSISTANCE TO STATES 
FOR THE EDUCATION OF CHIL-
DREN WITH DISABILITIES 

Subpart A—General 

PURPOSES, APPLICABILITY, AND REGULATIONS 
THAT APPLY TO THIS PROGRAM 

Sec. 
300.1 Purposes. 
300.2 Applicability of this part to State, 

local, and private agencies. 
300.3 Regulations that apply. 

DEFINITIONS USED IN THIS PART 

300.4 Act. 
300.5 Assistive technology device. 
300.6 Assistive technology service. 
300.7 Child with a disability. 
300.8 Consent. 
300.9 Day; business day; school day. 
300.10 Educational service agency. 
300.11 Equipment. 
300.12 Evaluation. 
300.13 Free appropriate public education. 
300.14 Include. 
300.15 Individualized education program. 
300.16 Individualized education program 

team. 
300.17 Individualized family service plan. 
300.18 Local educational agency. 
300.19 Native language. 
300.20 Parent. 
300.21 Personally identifiable. 
300.22 Public agency. 
300.23 Qualified personnel. 
300.24 Related services. 
300.25 Secondary school. 
300.26 Special education. 
300.27 State. 
300.28 Supplementary aids and services. 
300.29 Transition services. 
300.30 Definitions in EDGAR. 

Subpart B—State and Local Eligibility 

STATE ELIGIBILITY—GENERAL 

300.110 Condition of assistance. 
300.111 Exception for prior State policies 

and procedures on file with the Sec-
retary. 

300.112 Amendments to State policies and 
procedures. 

300.113 Approval by the Secretary. 
300.114–300.120 [Reserved] 

STATE ELIGIBILITY—SPECIFIC CONDITIONS 

300.121 Free appropriate public education 
(FAPE). 

300.122 Exception to FAPE for certain ages. 
300.123 Full educational opportunity goal 

(FEOG). 
300.124 FEOG—timetable. 
300.125 Child find. 

300.126 Procedures for evaluation and deter-
mination of eligibility. 

300.127 Confidentiality of personally identi-
fiable information. 

300.128 Individualized education programs. 
300.129 Procedural safeguards. 
300.130 Least restrictive environment. 
300.131 [Reserved] 
300.132 Transition of children from Part C 

to preschool programs. 
300.133 Children in private schools. 
300.134 [Reserved] 
300.135 Comprehensive system of personnel 

development. 
300.136 Personnel standards. 
300.137 Performance goals and indicators. 
300.138 Participation in assessments. 
300.139 Reports relating to assessments. 
300.140 [Reserved] 
300.141 SEA responsibility for general super-

vision. 
300.142 Methods of ensuring services. 
300.143 SEA implementation of procedural 

safeguards. 
300.144 Hearings relating to LEA eligibility. 
300.145 Recovery of funds for misclassified 

children. 
300.146 Suspension and expulsion rates. 
300.147 Additional information if SEA pro-

vides direct services. 
300.148 Public participation. 
300.149 [Reserved] 
300.150 State advisory panel. 
300.151 [Reserved] 
300.152 Prohibition against commingling. 
300.153 State-level nonsupplanting. 
300.154 Maintenance of State financial sup-

port. 
300.155 Policies and procedures for use of 

Part B funds. 
300.156 Annual description of use of Part B 

funds. 

LEA AND STATE AGENCY ELIGIBILITY— 
GENERAL 

300.180 Condition of assistance. 
300.181 Exception for prior LEA or State 

agency policies and procedures on file 
with the SEA. 

300.182 Amendments to LEA policies and 
procedures. 

300.183 [Reserved] 
300.184 Excess cost requirement. 
300.185 Meeting the excess cost require-

ment. 
300.186–300.189 [Reserved] 
300.190 Joint establishment of eligibility. 
300.191 [Reserved] 
300.192 Requirements for establishing eligi-

bility. 
300.193 [Reserved] 
300.194 State agency eligibility. 
300.195 [Reserved] 
300.196 Notification of LEA or State agency 

in case of ineligibility. 
300.197 LEA and State agency compliance. 
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LEA AND STATE AGENCY ELIGIBILITY— 
SPECIFIC CONDITIONS 

300.220 Consistency with State policies. 
300.221 Implementation of CSPD. 
300.222–300.229 [Reserved] 
300.230 Use of amounts. 
300.231 Maintenance of effort. 
300.232 Exception to maintenance of effort. 
300.233 Treatment of Federal funds in cer-

tain fiscal years. 
300.234 Schoolwide programs under title I of 

the ESEA. 
300.235 Permissive use of funds. 
300.236–300.239 [Reserved] 
300.240 Information for SEA. 
300.241 Treatment of charter schools and 

their students. 
300.242 Public information. 
300.243 [Reserved] 
300.244 Coordinated services system. 

SCHOOL-BASED IMPROVEMENT PLAN 

300.245 School-based improvement plan. 
300.246 Plan requirements. 
300.247 Responsibilities of the LEA. 
300.248 Limitation. 
300.249 Additional requirements. 
300.250 Extension of plan. 

SECRETARY OF THE INTERIOR—ELIGIBILITY 

300.260 Submission of information. 
300.261 Public participation. 
300.262 Use of Part B funds. 
300.263 Plan for coordination of services. 
300.264 Definitions. 
300.265 Establishment of advisory board. 
300.266 Annual report by advisory board. 
300.267 Applicable regulations. 

PUBLIC PARTICIPATION 

300.280 Public hearings before adopting 
State policies and procedures. 

300.281 Notice. 
300.282 Opportunity to participate; com-

ment period. 
300.283 Review of public comments before 

adopting policies and procedures. 
300.284 Publication and availability of ap-

proved policies and procedures. 

Subpart C—Services 

FREE APPROPRIATE PUBLIC EDUCATION 

300.300 Provision of FAPE. 
300.301 FAPE—methods and payments. 
300.302 Residential placement. 
300.303 Proper functioning of hearing aids. 
300.304 Full educational opportunity goal. 
300.305 Program options. 
300.306 Nonacademic services. 
300.307 Physical education. 
300.308 Assistive technology. 
300.309 Extended school year services. 
300.310 [Reserved] 
300.311 FAPE requirements for students 

with disabilities in adult prisons. 

300.312 Children with disabilities in public 
charter schools. 

300.313 Children experiencing developmental 
delays. 

EVALUATIONS AND REEVALUATIONS 

300.320 Initial evaluations. 
300.321 Reevaluations. 
300.322–300.324 [Reserved] 

INDIVIDUALIZED EDUCATION PROGRAMS 

300.340 Definitions related to IEPs. 
300.341 Responsibility of SEA and other 

public agencies for IEPs. 
300.342 When IEPs must be in effect. 
300.343 IEP meetings. 
300.344 IEP team. 
300.345 Parent participation. 
300.346 Development, review, and revision of 

IEP. 
300.347 Content of IEP. 
300.348 Agency responsibilities for transi-

tion services. 
300.349 Private school placements by public 

agencies. 
300.350 IEPs—accountability. 

DIRECT SERVICES BY THE SEA 

300.360 Use of LEA allocation for direct 
services. 

300.361 Nature and location of services. 
300.362–300.369 [Reserved] 
300.370 Use of SEA allocations. 
300.371 [Reserved] 
300.372 Nonapplicability of requirements 

that prohibit commingling and sup-
planting of funds. 

COMPREHENSIVE SYSTEM OF PERSONNEL 
DEVELOPMENT (CSPD) 

300.380 General CSPD requirements. 
300.381 Adequate supply of qualified per-

sonnel. 
300.382 Improvement strategies. 
300.383–300.387 [Reserved] 

Subpart D—Children in Private Schools 

CHILDREN WITH DISABILITIES IN PRIVATE 
SCHOOLS PLACED OR REFERRED BY PUBLIC 
AGENCIES 

300.400 Applicability of §§ 300.400–300.402. 
300.401 Responsibility of State educational 

agency. 
300.402 Implementation by State edu-

cational agency. 

CHILDREN WITH DISABILITIES ENROLLED BY 
THEIR PARENTS IN PRIVATE SCHOOLS WHEN 
FAPE IS AT ISSUE 

300.403 Placement of children by parents if 
FAPE is at issue. 
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Off. of Spec. Educ. and Rehab. Services, Education Pt. 300 

CHILDREN WITH DISABILITIES ENROLLED BY 
THEIR PARENTS IN PRIVATE SCHOOLS 

300.450 Definition of ‘‘private school chil-
dren with disabilities.’’ 

300.451 Child find for private school children 
with disabilities. 

300.452 Provision of services—basic require-
ment. 

300.453 Expenditures. 
300.454 Services determined. 
300.455 Services provided. 
300.456 Location of services; transportation. 
300.457 Complaints. 
300.458 Separate classes prohibited. 
300.459 Requirement that funds not benefit 

a private school. 
300.460 Use of public school personnel. 
300.461 Use of private school personnel. 
300.462 Requirements concerning property, 

equipment, and supplies for the benefit of 
private school children with disabilities. 

PROCEDURES FOR BY-PASS 

300.480 By-pass—general. 
300.481 Provisions for services under a by- 

pass. 
300.482 Notice of intent to implement a by- 

pass. 
300.483 Request to show cause. 
300.484 Show cause hearing. 
300.485 Decision. 
300.486 Filing requirements. 
300.487 Judicial review. 

Subpart E—Procedural Safeguards 

DUE PROCESS PROCEDURES FOR PARENTS AND 
CHILDREN 

300.500 General responsibility of public 
agencies; definitions. 

300.501 Opportunity to examine records; 
parent participation in meetings. 

300.502 Independent educational evaluation. 
300.503 Prior notice by the public agency; 

content of notice. 
300.504 Procedural safeguards notice. 
300.505 Parental consent. 
300.506 Mediation. 
300.507 Impartial due process hearing; par-

ent notice. 
300.508 Impartial hearing officer. 
300.509 Hearing rights. 
300.510 Finality of decision; appeal; impar-

tial review. 
300.511 Timelines and convenience of hear-

ings and reviews. 
300.512 Civil action. 
300.513 Attorneys’ fees. 
300.514 Child’s status during proceedings. 
300.515 Surrogate parents. 
300.516 [Reserved] 
300.517 Transfer of parental rights at age of 

majority. 

DISCIPLINE PROCEDURES 

300.519 Change of placement for disciplinary 
removals. 

300.520 Authority of school personnel. 
300.521 Authority of hearing officer. 
300.522 Determination of setting. 
300.523 Manifestation determination review. 
300.524 Determination that behavior was 

not manifestation of disability. 
300.525 Parent appeal. 
300.526 Placement during appeals. 
300.527 Protections for children not yet eli-

gible for special education and related 
services. 

300.528 Expedited due process hearings. 
300.529 Referral to and action by law en-

forcement and judicial authorities. 

PROCEDURES FOR EVALUATION AND 
DETERMINATION OF ELIGIBILITY 

300.530 General. 
300.531 Initial evaluation. 
300.532 Evaluation procedures. 
300.533 Determination of needed evaluation 

data. 
300.534 Determination of eligibility. 
300.535 Procedures for determining eligi-

bility and placement. 
300.536 Reevaluation. 

ADDITIONAL PROCEDURES FOR EVALUATING 
CHILDREN WITH SPECIFIC LEARNING DISABIL-
ITIES 

300.540 Additional team members. 
300.541 Criteria for determining the exist-

ence of a specific learning disability. 
300.542 Observation. 
300.543 Written report. 

LEAST RESTRICTIVE ENVIRONMENT (LRE) 

300.550 General LRE requirements. 
300.551 Continuum of alternative place-

ments. 
300.552 Placements. 
300.553 Nonacademic settings. 
300.554 Children in public or private institu-

tions. 
300.555 Technical assistance and training 

activities. 
300.556 Monitoring activities. 

CONFIDENTIALITY OF INFORMATION 

300.560 Definitions. 
300.561 Notice to parents. 
300.562 Access rights. 
300.563 Record of access. 
300.564 Records on more than one child. 
300.565 List of types and locations of infor-

mation. 
300.566 Fees. 
300.567 Amendment of records at parent’s 

request. 
300.568 Opportunity for a hearing. 
300.569 Result of hearing. 
300.570 Hearing procedures. 
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300.571 Consent. 
300.572 Safeguards. 
300.573 Destruction of information. 
300.574 Children’s rights. 
300.575 Enforcement. 
300.576 Disciplinary information. 
300.577 Department use of personally identi-

fiable information. 

DEPARTMENT PROCEDURES 

300.580 Determination by the Secretary that 
a State is eligible. 

300.581 Notice and hearing before deter-
mining that a State is not eligible. 

300.582 Hearing official or panel. 
300.583 Hearing procedures. 
300.584 Initial decision; final decision. 
300.585 Filing requirements. 
300.586 Judicial review. 
300.587 Enforcement. 
300.588 [Reserved] 
300.589 Waiver of requirement regarding 

supplementing and not supplanting with 
Part B funds. 

Subpart F—State Administration 

GENERAL 

300.600 Responsibility for all educational 
programs. 

300.601 Relation of Part B to other Federal 
programs. 

300.602 State-level activities. 

USE OF FUNDS 

300.620 Use of funds for State administra-
tion. 

300.621 Allowable costs. 
300.622 Subgrants to LEAs for capacity- 

building and improvement. 
300.623 Amount required for subgrants to 

LEAs. 
300.624 State discretion in awarding sub-

grants. 

STATE ADVISORY PANEL 

300.650 Establishment of advisory panels. 
300.651 Membership. 
300.652 Advisory panel functions. 
300.653 Advisory panel procedures. 

STATE COMPLAINT PROCEDURES 

300.660 Adoption of State complaint proce-
dures. 

300.661 Minimum State complaint proce-
dures. 

300.662 Filing a complaint. 

Subpart G—Allocation of Funds; Reports 

ALLOCATIONS 

300.700 Special definition of the term 
‘‘State.’’ 

300.701 Grants to States. 
300.702 Definition. 

300.703 Allocations to States. 
300.704–300.705 [Reserved] 
300.706 Permanent formula. 
300.707 Increase in funds. 
300.708 Limitation. 
300.709 Decrease in funds. 
300.710 Allocation for State in which by- 

pass is implemented for private school 
children with disabilities. 

300.711 Subgrants to LEAs. 
300.712 Allocations to LEAs. 
300.713 Former Chapter 1 State agencies. 
300.714 Reallocation of LEA funds. 
300.715 Payments to the Secretary of the In-

terior for the education of Indian chil-
dren. 

300.716 Payments for education and services 
for Indian children with disabilities aged 
3 through 5. 

300.717 Outlying areas and freely associated 
States. 

300.718 Outlying area—definition. 
300.719 Limitation for freely associated 

States. 
300.720 Special rule. 
300.721 [Reserved] 
300.722 Definition. 

REPORTS 

300.750 Annual report of children served—re-
port requirement. 

300.751 Annual report of children served—in-
formation required in the report. 

300.752 Annual report of children served— 
certification. 

300.753 Annual report of children served— 
criteria for counting children. 

300.754 Annual report of children served— 
other responsibilities of the SEA. 

300.755 Disproportionality. 
300.756 Acquisition of equipment; construc-

tion or alteration of facilities. 

APPENDIX A TO PART 300—NOTICE OF INTER-
PRETATION 

APPENDIX B TO PART 300—INDEX FOR IDEA— 
PART B REGULATIONS 

APPENDIX C TO PART 300—IMPLEMENTATION OF 
THE 20 PERCENT RULE UNDER § 300.233 

AUTHORITY: 20 U.S.C. 1411–1420, unless oth-
erwise noted. 

SOURCE: 64 FR 12418, Mar. 12, 1999, unless 
otherwise noted. 

Subpart A—General 

PURPOSES, APPLICABILITY, AND REGULA-
TIONS THAT APPLY TO THIS PROGRAM 

§ 300.1 Purposes. 
The purposes of this part are— 
(a) To ensure that all children with 

disabilities have available to them a 
free appropriate public education that 
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emphasizes special education and re-
lated services designed to meet their 
unique needs and prepare them for em-
ployment and independent living; 

(b) To ensure that the rights of chil-
dren with disabilities and their parents 
are protected; 

(c) To assist States, localities, edu-
cational service agencies, and Federal 
agencies to provide for the education of 
all children with disabilities; and 

(d) To assess and ensure the effective-
ness of efforts to educate children with 
disabilities. 

(Authority: 20 U.S.C. 1400 note) 

§ 300.2 Applicability of this part to 
State, local, and private agencies. 

(a) States. This part applies to each 
State that receives payments under 
Part B of the Act. 

(b) Public agencies within the State. 
The provisions of this part— 

(1) Apply to all political subdivisions 
of the State that are involved in the 
education of children with disabilities, 
including— 

(i) The State educational agency 
(SEA); 

(ii) Local educational agencies 
(LEAs), educational service agencies 
(ESAs), and public charter schools that 
are not otherwise included as LEAs or 
ESAs and are not a school of an LEA or 
ESA; 

(iii) Other State agencies and schools 
(such as Departments of Mental Health 
and Welfare and State schools for chil-
dren with deafness or children with 
blindness); and 

(iv) State and local juvenile and 
adult correctional facilities; and 

(2) Are binding on each public agency 
in the State that provides special edu-
cation and related services to children 
with disabilities, regardless of whether 
that agency is receiving funds under 
Part B. 

(c) Private schools and facilities. Each 
public agency in the State is respon-
sible for ensuring that the rights and 
protections under Part B of the Act are 
given to children with disabilities— 

(1) Referred to or placed in private 
schools and facilities by that public 
agency; or 

(2) Placed in private schools by their 
parents under the provisions of 
§ 300.403(c). 

(Authority: 20 U.S.C. 1412) 

§ 300.3 Regulations that apply. 

The following regulations apply to 
this program: 

(a) 34 CFR part 76 (State-Adminis-
tered Programs) except for §§ 76.125– 
76.137 and 76.650–76.662. 

(b) 34 CFR part 77 (Definitions). 
(c) 34 CFR part 79 (Intergovernmental 

Review of Department of Education 
Programs and Activities). 

(d) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(e) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(f) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(g) 34 CFR part 85 (Government-wide 
Debarment and Suspension (Non-
procurement) and Government-wide 
Requirements for Drug-Free Workplace 
(Grants)). 

(h) The regulations in this part—34 
CFR part 300 (Assistance for Education 
of Children with Disabilities). 

(Authority: 20 U.S.C. 1221e–3(a)(1)) 

DEFINITIONS USED IN THIS PART 

§ 300.4 Act. 

As used in this part, Act means the 
Individuals with Disabilities Education 
Act (IDEA), as amended. 

(Authority: 20 U.S.C. 1400(a)) 

§ 300.5 Assistive technology device. 

As used in this part, Assistive tech-
nology device means any item, piece of 
equipment, or product system, whether 
acquired commercially off the shelf, 
modified, or customized, that is used to 
increase, maintain, or improve the 
functional capabilities of a child with a 
disability. 

(Authority: 20 U.S.C. 1401(1)) 

§ 300.6 Assistive technology service. 

As used in this part, Assistive tech-
nology service means any service that 
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directly assists a child with a dis-
ability in the selection, acquisition, or 
use of an assistive technology device. 

The term includes— 
(a) The evaluation of the needs of a 

child with a disability, including a 
functional evaluation of the child in 
the child’s customary environment; 

(b) Purchasing, leasing, or otherwise 
providing for the acquisition of assist-
ive technology devices by children with 
disabilities; 

(c) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing assist-
ive technology devices; 

(d) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing edu-
cation and rehabilitation plans and 
programs; 

(e) Training or technical assistance 
for a child with a disability or, if ap-
propriate, that child’s family; and 

(f) Training or technical assistance 
for professionals (including individuals 
providing education or rehabilitation 
services), employers, or other individ-
uals who provide services to, employ, 
or are otherwise substantially involved 
in the major life functions of that 
child. 

(Authority: 20 U.S.C. 1401(2)) 

§ 300.7 Child with a disability. 
(a) General. (1) As used in this part, 

the term child with a disability means a 
child evaluated in accordance with 
§§ 300.530–300.536 as having mental re-
tardation, a hearing impairment in-
cluding deafness, a speech or language 
impairment, a visual impairment in-
cluding blindness, serious emotional 
disturbance (hereafter referred to as 
emotional disturbance), an orthopedic 
impairment, autism, traumatic brain 
injury, an other health impairment, a 
specific learning disability, deaf-blind-
ness, or multiple disabilities, and who, 
by reason thereof, needs special edu-
cation and related services. 

(2)(i) Subject to paragraph (a)(2)(ii) of 
this section, if it is determined, 
through an appropriate evaluation 
under §§ 300.530–300.536, that a child has 
one of the disabilities identified in 
paragraph (a)(1) of this section, but 
only needs a related service and not 

special education, the child is not a 
child with a disability under this part. 

(ii) If, consistent with § 300.26(a)(2), 
the related service required by the 
child is considered special education 
rather than a related service under 
State standards, the child would be de-
termined to be a child with a disability 
under paragraph (a)(1) of this section. 

(b) Children aged 3 through 9 experi-
encing developmental delays. The term 
child with a disability for children aged 
3 through 9 may, at the discretion of 
the State and LEA and in accordance 
with § 300.313, include a child— 

(1) Who is experiencing develop-
mental delays, as defined by the State 
and as measured by appropriate diag-
nostic instruments and procedures, in 
one or more of the following areas: 
physical development, cognitive devel-
opment, communication development, 
social or emotional development, or 
adaptive development; and 

(2) Who, by reason thereof, needs spe-
cial education and related services. 

(c) Definitions of disability terms. The 
terms used in this definition are de-
fined as follows: 

(1)(i) Autism means a developmental 
disability significantly affecting verbal 
and nonverbal communication and so-
cial interaction, generally evident be-
fore age 3, that adversely affects a 
child’s educational performance. Other 
characteristics often associated with 
autism are engagement in repetitive 
activities and stereotyped movements, 
resistance to environmental change or 
change in daily routines, and unusual 
responses to sensory experiences. The 
term does not apply if a child’s edu-
cational performance is adversely af-
fected primarily because the child has 
an emotional disturbance, as defined in 
paragraph (b)(4) of this section. 

(ii) A child who manifests the charac-
teristics of ‘‘autism’’ after age 3 could 
be diagnosed as having ‘‘autism’’ if the 
criteria in paragraph (c)(1)(i) of this 
section are satisfied. 

(2) Deaf-blindness means concomitant 
hearing and visual impairments, the 
combination of which causes such se-
vere communication and other develop-
mental and educational needs that 
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they cannot be accommodated in spe-
cial education programs solely for chil-
dren with deafness or children with 
blindness. 

(3) Deafness means a hearing impair-
ment that is so severe that the child is 
impaired in processing linguistic infor-
mation through hearing, with or with-
out amplification, that adversely af-
fects a child’s educational perform-
ance. 

(4) Emotional disturbance is defined as 
follows: 

(i) The term means a condition ex-
hibiting one or more of the following 
characteristics over a long period of 
time and to a marked degree that ad-
versely affects a child’s educational 
performance: 

(A) An inability to learn that cannot 
be explained by intellectual, sensory, 
or health factors. 

(B) An inability to build or maintain 
satisfactory interpersonal relation-
ships with peers and teachers. 

(C) Inappropriate types of behavior or 
feelings under normal circumstances. 

(D) A general pervasive mood of un-
happiness or depression. 

(E) A tendency to develop physical 
symptoms or fears associated with per-
sonal or school problems. 

(ii) The term includes schizophrenia. 
The term does not apply to children 
who are socially maladjusted, unless it 
is determined that they have an emo-
tional disturbance. 

(5) Hearing impairment means an im-
pairment in hearing, whether perma-
nent or fluctuating, that adversely af-
fects a child’s educational performance 
but that is not included under the defi-
nition of deafness in this section. 

(6) Mental retardation means signifi-
cantly subaverage general intellectual 
functioning, existing concurrently with 
deficits in adaptive behavior and mani-
fested during the developmental pe-
riod, that adversely affects a child’s 
educational performance. 

(7) Multiple disabilities means con-
comitant impairments (such as mental 
retardation-blindness, mental retarda-
tion-orthopedic impairment, etc.), the 
combination of which causes such se-
vere educational needs that they can-
not be accommodated in special edu-
cation programs solely for one of the 

impairments. The term does not in-
clude deaf-blindness. 

(8) Orthopedic impairment means a se-
vere orthopedic impairment that ad-
versely affects a child’s educational 
performance. The term includes im-
pairments caused by congenital anom-
aly (e.g., clubfoot, absence of some 
member, etc.), impairments caused by 
disease (e.g., poliomyelitis, bone tuber-
culosis, etc.), and impairments from 
other causes (e.g., cerebral palsy, am-
putations, and fractures or burns that 
cause contractures). 

(9) Other health impairment means 
having limited strength, vitality or 
alertness, including a heightened alert-
ness to environmental stimuli, that re-
sults in limited alertness with respect 
to the educational environment, that— 

(i) Is due to chronic or acute health 
problems such as asthma, attention 
deficit disorder or attention deficit hy-
peractivity disorder, diabetes, epilepsy, 
a heart condition, hemophilia, lead poi-
soning, leukemia, nephritis, rheumatic 
fever, and sickle cell anemia; and 

(ii) Adversely affects a child’s edu-
cational performance. 

(10) Specific learning disability is de-
fined as follows: 

(i) General. The term means a dis-
order in one or more of the basic psy-
chological processes involved in under-
standing or in using language, spoken 
or written, that may manifest itself in 
an imperfect ability to listen, think, 
speak, read, write, spell, or to do math-
ematical calculations, including condi-
tions such as perceptual disabilities, 
brain injury, minimal brain dysfunc-
tion, dyslexia, and developmental 
aphasia. 

(ii) Disorders not included. The term 
does not include learning problems 
that are primarily the result of visual, 
hearing, or motor disabilities, of men-
tal retardation, of emotional disturb-
ance, or of environmental, cultural, or 
economic disadvantage. 

(11) Speech or language impairment 
means a communication disorder, such 
as stuttering, impaired articulation, a 
language impairment, or a voice im-
pairment, that adversely affects a 
child’s educational performance. 

(12) Traumatic brain injury means an 
acquired injury to the brain caused by 
an external physical force, resulting in 
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total or partial functional disability or 
psychosocial impairment, or both, that 
adversely affects a child’s educational 
performance. The term applies to open 
or closed head injuries resulting in im-
pairments in one or more areas, such 
as cognition; language; memory; atten-
tion; reasoning; abstract thinking; 
judgment; problem-solving; sensory, 
perceptual, and motor abilities; psy-
chosocial behavior; physical functions; 
information processing; and speech. 
The term does not apply to brain inju-
ries that are congenital or degenera-
tive, or to brain injuries induced by 
birth trauma. 

(13) Visual impairment including blind-
ness means an impairment in vision 
that, even with correction, adversely 
affects a child’s educational perform-
ance. The term includes both partial 
sight and blindness. 

(Authority: 20 U.S.C. 1401(3)(A) and (B); 
1401(26)) 

§ 300.8 Consent. 
As used in this part, the term consent 

has the meaning given that term in 
§ 300.500(b)(1). 

(Authority: 20 U.S.C. 1415(a)) 

§ 300.9 Day; business day; school day. 
As used in this part, the term— 
(a) Day means calendar day unless 

otherwise indicated as business day or 
school day; 

(b) Business day means Monday 
through Friday, except for Federal and 
State holidays (unless holidays are spe-
cifically included in the designation of 
business day, as in § 300.403(d)(1)(ii)); 
and 

(c)(1) School day means any day, in-
cluding a partial day, that children are 
in attendance at school for instruc-
tional purposes. 

(2) The term school day has the same 
meaning for all children in school, in-
cluding children with and without dis-
abilities. 

(Authority: 20 U.S.C. 1221e–3) 

§ 300.10 Educational service agency. 
As used in this part, the term edu-

cational service agency— 
(a) Means a regional public multi-

service agency— 

(1) Authorized by State law to de-
velop, manage, and provide services or 
programs to LEAs; and 

(2) Recognized as an administrative 
agency for purposes of the provision of 
special education and related services 
provided within public elementary and 
secondary schools of the State; 

(b) Includes any other public institu-
tion or agency having administrative 
control and direction over a public ele-
mentary or secondary school; and 

(c) Includes entities that meet the 
definition of intermediate educational 
unit in section 602(23) of IDEA as in ef-
fect prior to June 4, 1997. 

(Authority: 20 U.S.C. 1401(4)) 

§ 300.11 Equipment. 

As used in this part, the term equip-
ment means— 

(a) Machinery, utilities, and built-in 
equipment and any necessary enclo-
sures or structures to house the ma-
chinery, utilities, or equipment; and 

(b) All other items necessary for the 
functioning of a particular facility as a 
facility for the provision of educational 
services, including items such as in-
structional equipment and necessary 
furniture; printed, published and audio- 
visual instructional materials; tele-
communications, sensory, and other 
technological aids and devices; and 
books, periodicals, documents, and 
other related materials. 

(Authority: 20 U.S.C. 1401(6)) 

§ 300.12 Evaluation. 

As used in this part, the term evalua-
tion has the meaning given that term 
in § 300.500(b)(2). 

(Authority: 20 U.S.C. 1415(a)) 

§ 300.13 Free appropriate public edu-
cation. 

As used in this part, the term free ap-
propriate public education or FAPE 
means special education and related 
services that— 

(a) Are provided at public expense, 
under public supervision and direction, 
and without charge; 

(b) Meet the standards of the SEA, 
including the requirements of this 
part; 
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(c) Include preschool, elementary 
school, or secondary school education 
in the State; and 

(d) Are provided in conformity with 
an individualized education program 
(IEP) that meets the requirements of 
§§ 300.340–300.350. 

(Authority: 20 U.S.C. 1401(8)) 

§ 300.14 Include. 
As used in this part, the term include 

means that the items named are not all 
of the possible items that are covered, 
whether like or unlike the ones named. 

(Authority: 20 U.S.C. 1221e–3) 

§ 300.15 Individualized education pro-
gram. 

As used in this part, the term individ-
ualized education program or IEP has 
the meaning given the term in 
§ 300.340(a). 

(Authority: 20 U.S.C. 1401(11)) 

§ 300.16 Individualized education pro-
gram team. 

As used in this part, the term individ-
ualized education program team or IEP 
team means a group of individuals de-
scribed in § 300.344 that is responsible 
for developing, reviewing, or revising 
an IEP for a child with a disability. 

(Authority: 20 U.S.C. 1221e–3) 

§ 300.17 Individualized family service 
plan. 

As used in this part, the term individ-
ualized family service plan or IFSP has 
the meaning given the term in 34 CFR 
303.340(b). 

(Authority: 20 U.S.C. 1401(12)) 

§ 300.18 Local educational agency. 
(a) As used in this part, the term 

local educational agency means a public 
board of education or other public au-
thority legally constituted within a 
State for either administrative control 
or direction of, or to perform a service 
function for, public elementary or sec-
ondary schools in a city, county, town-
ship, school district, or other political 
subdivision of a State, or for a com-
bination of school districts or counties 
as are recognized in a State as an ad-
ministrative agency for its public ele-
mentary or secondary schools. 

(b) The term includes— 
(1) An educational service agency, as 

defined in § 300.10; 
(2) Any other public institution or 

agency having administrative control 
and direction of a public elementary or 
secondary school, including a public 
charter school that is established as an 
LEA under State law; and 

(3) An elementary or secondary 
school funded by the Bureau of Indian 
Affairs, and not subject to the jurisdic-
tion of any SEA other than the Bureau 
of Indian Affairs, but only to the ex-
tent that the inclusion makes the 
school eligible for programs for which 
specific eligibility is not provided to 
the school in another provision of law 
and the school does not have a student 
population that is smaller than the 
student population of the LEA receiv-
ing assistance under this Act with the 
smallest student population. 

(Authority: 20 U.S.C. 1401(15)) 

§ 300.19 Native language. 
(a) As used in this part, the term na-

tive language, if used with reference to 
an individual of limited English pro-
ficiency, means the following: 

(1) The language normally used by 
that individual, or, in the case of a 
child, the language normally used by 
the parents of the child, except as pro-
vided in paragraph (a)(2) of this sec-
tion. 

(2) In all direct contact with a child 
(including evaluation of the child), the 
language normally used by the child in 
the home or learning environment. 

(b) For an individual with deafness or 
blindness, or for an individual with no 
written language, the mode of commu-
nication is that normally used by the 
individual (such as sign language, 
braille, or oral communication). 

(Authority: 20 U.S.C. 1401(16)) 

§ 300.20 Parent. 
(a) General. As used in this part, the 

term parent means— 
(1) A natural or adoptive parent of a 

child; 
(2) A guardian but not the State if 

the child is a ward of the State; 
(3) A person acting in the place of a 

parent (such as a grandparent or step-
parent with whom the child lives, or a 
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person who is legally responsible for 
the child’s welfare); or 

(4) A surrogate parent who has been 
appointed in accordance with § 300.515. 

(b) Foster parent. Unless State law 
prohibits a foster parent from acting as 
a parent, a State may allow a foster 
parent to act as a parent under Part B 
of the Act if— 

(1) The natural parents’ authority to 
make educational decisions on the 
child’s behalf has been extinguished 
under State law; and 

(2) The foster parent— 
(i) Has an ongoing, long-term paren-

tal relationship with the child; 
(ii) Is willing to make the edu-

cational decisions required of parents 
under the Act; and 

(iii) Has no interest that would con-
flict with the interests of the child. 

(Authority: 20 U.S.C. 1401(19)) 

§ 300.21 Personally identifiable 
As used in this part, the term person-

ally identifiable has the meaning given 
that term in § 300.500(b)(3). 

(Authority: 20 U.S.C. 1415(a)) 

§ 300.22 Public agency. 
As used in this part, the term public 

agency includes the SEA, LEAs, ESAs, 
public charter schools that are not oth-
erwise included as LEAs or ESAs and 
are not a school of an LEA or ESA, and 
any other political subdivisions of the 
State that are responsible for providing 
education to children with disabilities. 

(Authority: 20 U.S.C. 1412(a)(1)(A), (a)(11)) 

§ 300.23 Qualified personnel. 
As used in this part, the term quali-

fied personnel means personnel who 
have met SEA-approved or SEA-recog-
nized certification, licensing, registra-
tion, or other comparable requirements 
that apply to the area in which the in-
dividuals are providing special edu-
cation or related services. 

(Authority: 20 U.S.C. 1221e–3) 

§ 300.24 Related services. 
(a) General. As used in this part, the 

term related services means transpor-
tation and such developmental, correc-
tive, and other supportive services as 
are required to assist a child with a 

disability to benefit from special edu-
cation, and includes speech-language 
pathology and audiology services, psy-
chological services, physical and occu-
pational therapy, recreation, including 
therapeutic recreation, early identi-
fication and assessment of disabilities 
in children, counseling services, includ-
ing rehabilitation counseling, orienta-
tion and mobility services, and medical 
services for diagnostic or evaluation 
purposes. The term also includes school 
health services, social work services in 
schools, and parent counseling and 
training. 

(b) Individual terms defined. The terms 
used in this definition are defined as 
follows: 

(1) Audiology includes— 
(i) Identification of children with 

hearing loss; 
(ii) Determination of the range, na-

ture, and degree of hearing loss, includ-
ing referral for medical or other profes-
sional attention for the habilitation of 
hearing; 

(iii) Provision of habilitative activi-
ties, such as language habilitation, au-
ditory training, speech reading (lip- 
reading), hearing evaluation, and 
speech conservation; 

(iv) Creation and administration of 
programs for prevention of hearing 
loss; 

(v) Counseling and guidance of chil-
dren, parents, and teachers regarding 
hearing loss; and 

(vi) Determination of children’s 
needs for group and individual amplifi-
cation, selecting and fitting an appro-
priate aid, and evaluating the effec-
tiveness of amplification. 

(2) Counseling services means services 
provided by qualified social workers, 
psychologists, guidance counselors, or 
other qualified personnel. 

(3) Early identification and assessment 
of disabilities in children means the im-
plementation of a formal plan for iden-
tifying a disability as early as possible 
in a child’s life. 

(4) Medical services means services 
provided by a licensed physician to de-
termine a child’s medically related dis-
ability that results in the child’s need 
for special education and related serv-
ices. 

(5) Occupational therapy— 
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(i) Means services provided by a 
qualified occupational therapist; and 

(ii) Includes— 
(A) Improving, developing or restor-

ing functions impaired or lost through 
illness, injury, or deprivation; 

(B) Improving ability to perform 
tasks for independent functioning if 
functions are impaired or lost; and 

(C) Preventing, through early inter-
vention, initial or further impairment 
or loss of function. 

(6) Orientation and mobility services— 
(i) Means services provided to blind 

or visually impaired students by quali-
fied personnel to enable those students 
to attain systematic orientation to and 
safe movement within their environ-
ments in school, home, and commu-
nity; and 

(ii) Includes teaching students the 
following, as appropriate: 

(A) Spatial and environmental con-
cepts and use of information received 
by the senses (such as sound, tempera-
ture and vibrations) to establish, main-
tain, or regain orientation and line of 
travel (e.g., using sound at a traffic 
light to cross the street); 

(B) To use the long cane to supple-
ment visual travel skills or as a tool 
for safely negotiating the environment 
for students with no available travel 
vision; 

(C) To understand and use remaining 
vision and distance low vision aids; and 

(D) Other concepts, techniques, and 
tools. 

(7) Parent counseling and training 
means— 

(i) Assisting parents in under-
standing the special needs of their 
child; 

(ii) Providing parents with informa-
tion about child development; and 

(iii) Helping parents to acquire the 
necessary skills that will allow them 
to support the implementation of their 
child’s IEP or IFSP. 

(8) Physical therapy means services 
provided by a qualified physical thera-
pist. 

(9) Psychological services includes— 
(i) Administering psychological and 

educational tests, and other assess-
ment procedures; 

(ii) Interpreting assessment results; 
(iii) Obtaining, integrating, and in-

terpreting information about child be-

havior and conditions relating to learn-
ing; 

(iv) Consulting with other staff mem-
bers in planning school programs to 
meet the special needs of children as 
indicated by psychological tests, inter-
views, and behavioral evaluations; 

(v) Planning and managing a pro-
gram of psychological services, includ-
ing psychological counseling for chil-
dren and parents; and 

(vi) Assisting in developing positive 
behavioral intervention strategies. 

(10) Recreation includes— 
(i) Assessment of leisure function; 
(ii) Therapeutic recreation services; 
(iii) Recreation programs in schools 

and community agencies; and 
(iv) Leisure education. 
(11) Rehabilitation counseling services 

means services provided by qualified 
personnel in individual or group ses-
sions that focus specifically on career 
development, employment preparation, 
achieving independence, and integra-
tion in the workplace and community 
of a student with a disability. The term 
also includes vocational rehabilitation 
services provided to a student with dis-
abilities by vocational rehabilitation 
programs funded under the Rehabilita-
tion Act of 1973, as amended. 

(12) School health services means serv-
ices provided by a qualified school 
nurse or other qualified person. 

(13) Social work services in schools in-
cludes— 

(i) Preparing a social or develop-
mental history on a child with a dis-
ability; 

(ii) Group and individual counseling 
with the child and family; 

(iii) Working in partnership with par-
ents and others on those problems in a 
child’s living situation (home, school, 
and community) that affect the child’s 
adjustment in school; 

(iv) Mobilizing school and commu-
nity resources to enable the child to 
learn as effectively as possible in his or 
her educational program; and 

(v) Assisting in developing positive 
behavioral intervention strategies. 

(14) Speech-language pathology services 
includes— 

(i) Identification of children with 
speech or language impairments; 

(ii) Diagnosis and appraisal of spe-
cific speech or language impairments; 
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(iii) Referral for medical or other 
professional attention necessary for 
the habilitation of speech or language 
impairments; 

(iv) Provision of speech and language 
services for the habilitation or preven-
tion of communicative impairments; 
and 

(v) Counseling and guidance of par-
ents, children, and teachers regarding 
speech and language impairments. 

(15) Transportation includes— 
(i) Travel to and from school and be-

tween schools; 
(ii) Travel in and around school 

buildings; and 
(iii) Specialized equipment (such as 

special or adapted buses, lifts, and 
ramps), if required to provide special 
transportation for a child with a dis-
ability. 

(Authority: 20 U.S.C. 1401(22)) 

§ 300.25 Secondary school. 

As used in this part, the term sec-
ondary school means a nonprofit insti-
tutional day or residential school that 
provides secondary education, as deter-
mined under State law, except that it 
does not include any education beyond 
grade 12. 

(Authority: 20 U.S.C. 1401(23)) 

§ 300.26 Special education. 

(a) General. (1) As used in this part, 
the term special education means spe-
cially designed instruction, at no cost 
to the parents, to meet the unique 
needs of a child with a disability, in-
cluding— 

(i) Instruction conducted in the class-
room, in the home, in hospitals and in-
stitutions, and in other settings; and 

(ii) Instruction in physical education. 
(2) The term includes each of the fol-

lowing, if it meets the requirements of 
paragraph (a)(1) of this section: 

(i) Speech-language pathology serv-
ices, or any other related service, if the 
service is considered special education 
rather than a related service under 
State standards; 

(ii) Travel training; and 
(iii) Vocational education. 
(b) Individual terms defined. The terms 

in this definition are defined as fol-
lows: 

(1) At no cost means that all spe-
cially-designed instruction is provided 
without charge, but does not preclude 
incidental fees that are normally 
charged to nondisabled students or 
their parents as a part of the regular 
education program. 

(2) Physical education— 
(i) Means the development of— 
(A) Physical and motor fitness; 
(B) Fundamental motor skills and 

patterns; and 
(C) Skills in aquatics, dance, and in-

dividual and group games and sports 
(including intramural and lifetime 
sports); and 

(ii) Includes special physical edu-
cation, adapted physical education, 
movement education, and motor devel-
opment. 

(3) Specially-designed instruction 
means adapting, as appropriate to the 
needs of an eligible child under this 
part, the content, methodology, or de-
livery of instruction— 

(i) To address the unique needs of the 
child that result from the child’s dis-
ability; and 

(ii) To ensure access of the child to 
the general curriculum, so that he or 
she can meet the educational standards 
within the jurisdiction of the public 
agency that apply to all children. 

(4) Travel training means providing in-
struction, as appropriate, to children 
with significant cognitive disabilities, 
and any other children with disabilities 
who require this instruction, to enable 
them to— 

(i) Develop an awareness of the envi-
ronment in which they live; and 

(ii) Learn the skills necessary to 
move effectively and safely from place 
to place within that environment (e.g., 
in school, in the home, at work, and in 
the community). 

(5) Vocational education means orga-
nized educational programs that are di-
rectly related to the preparation of in-
dividuals for paid or unpaid employ-
ment, or for additional preparation for 
a career requiring other than a bacca-
laureate or advanced degree. 

(Authority: 20 U.S.C. 1401(25)) 

§ 300.27 State. 
As used in this part, the term State 

means each of the 50 States, the Dis-
trict of Columbia, the Commonwealth 
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of Puerto Rico, and each of the out-
lying areas. 

(Authority: 20 U.S.C. 1401(27)) 

§ 300.28 Supplementary aids and serv-
ices. 

As used in this part, the term supple-
mentary aids and services means, aids, 
services, and other supports that are 
provided in regular education classes 
or other education-related settings to 
enable children with disabilities to be 
educated with nondisabled children to 
the maximum extent appropriate in ac-
cordance with §§ 300.550–300.556. 

Authority: 20 U.S.C. 1401(29)) 

§ 300.29 Transition services. 
(a) As used in this part, transition 

services means a coordinated set of ac-
tivities for a student with a disability 
that— 

(1) Is designed within an outcome-ori-
ented process, that promotes move-
ment from school to post-school activi-
ties, including postsecondary edu-
cation, vocational training, integrated 
employment (including supported em-
ployment), continuing and adult edu-
cation, adult services, independent liv-
ing, or community participation; 

(2) Is based on the individual stu-
dent’s needs, taking into account the 
student’s preferences and interests; and 

(3) Includes— 
(i) Instruction; 
(ii) Related services; 
(iii) Community experiences; 
(iv) The development of employment 

and other post-school adult living ob-
jectives; and 

(v) If appropriate, acquisition of 
daily living skills and functional voca-
tional evaluation. 

(b) Transition services for students 
with disabilities may be special edu-
cation, if provided as specially de-
signed instruction, or related services, 
if required to assist a student with a 
disability to benefit from special edu-
cation. 

(Authority: 20 U.S.C. 1401(30)) 

§ 300.30 Definitions in EDGAR. 
The following terms used in this part 

are defined in 34 CFR 77.1: 

Application 

Award 
Contract 
Department 
EDGAR 
Elementary school 
Fiscal year 
Grant 
Nonprofit 
Project 
Secretary 
Subgrant 
State educational agency 

(Authority: 20 U.S.C. 1221e–3(a)(1)) 

Subpart B—State and Local 
Eligibility 

STATE ELIGIBILITY—GENERAL 

§ 300.110 Condition of assistance. 

(a) A State is eligible for assistance 
under Part B of the Act for a fiscal 
year if the State demonstrates to the 
satisfaction of the Secretary that the 
State has in effect policies and proce-
dures to ensure that it meets the con-
ditions in §§ 300.121–300.156. 

(b) To meet the requirement of para-
graph (a) of this section, the State 
must have on file with the Secretary— 

(1) The information specified in 
§§ 300.121–300.156 that the State uses to 
implement the requirements of this 
part; and 

(2) Copies of all applicable State stat-
utes, regulations, and other State doc-
uments that show the basis of that in-
formation. 

(Authority: 20 U.S.C. 1412(a)) 

§ 300.111 Exception for prior State 
policies and procedures on file with 
the Secretary. 

If a State has on file with the Sec-
retary policies and procedures ap-
proved by the Secretary that dem-
onstrate that the State meets any re-
quirement of § 300.110, including any 
policies and procedures filed under 
Part B of the Act as in effect before 
June 4, 1997, the Secretary considers 
the State to have met the requirement 
for purposes of receiving a grant under 
Part B of the Act. 

(Authority: 20 U.S.C. 1412(c)(1)) 
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§ 300.112 Amendments to State policies 
and procedures. 

(a) Modifications made by a State. (1) 
Subject to paragraph (b) of this sec-
tion, policies and procedures submitted 
by a State in accordance with this sub-
part remain in effect until the State 
submits to the Secretary the modifica-
tions that the State decides are nec-
essary. 

(2) The provisions of this subpart 
apply to a modification to a State’s 
policies and procedures in the same 
manner and to the same extent that 
they apply to the State’s original poli-
cies and procedures. 

(b) Modifications required by the Sec-
retary. The Secretary may require a 
State to modify its policies and proce-
dures, but only to the extent necessary 
to ensure the State’s compliance with 
this part, if— 

(1) After June 4, 1997, the provisions 
of the Act or the regulations in this 
part are amended; 

(2) There is a new interpretation of 
this Act or regulations by a Federal 
court or a State’s highest court; or 

(3) There is an official finding of non-
compliance with Federal law or regula-
tions. 

(Authority: 20 U.S.C. 1412(c)(2) and (3)) 

§ 300.113 Approval by the Secretary. 

(a) General. If the Secretary deter-
mines that a State is eligible to receive 
a grant under Part B of the Act, the 
Secretary notifies the State of that de-
termination. 

(b) Notice and hearing before deter-
mining a State is not eligible. The Sec-
retary does not make a final deter-
mination that a State is not eligible to 
receive a grant under Part B of the Act 
until after providing the State reason-
able notice and an opportunity for a 
hearing in accordance with the proce-
dures in §§ 300.581–300.586. 

(Authority: 20 U.S.C. 1412(d)) 

§§ 300.114–300.120 [Reserved] 

STATE ELIGIBILITY—SPECIFIC 
CONDITIONS 

§ 300.121 Free appropriate public edu-
cation (FAPE). 

(a) General. Each State must have on 
file with the Secretary information 
that shows that, subject to § 300.122, the 
State has in effect a policy that en-
sures that all children with disabilities 
aged 3 through 21 residing in the State 
have the right to FAPE, including chil-
dren with disabilities who have been 
suspended or expelled from school. 

(b) Required information. The informa-
tion described in paragraph (a) of this 
section must— 

(1) Include a copy of each State stat-
ute, court order, State Attorney Gen-
eral opinion, and other State docu-
ments that show the source of the 
State’s policy relating to FAPE; and 

(2) Show that the policy— 
(i)(A) Applies to all public agencies 

in the State; and 
(B) Is consistent with the require-

ments of §§ 300.300–300.313; and 
(ii) Applies to all children with dis-

abilities, including children who have 
been suspended or expelled from 
school. 

(c) FAPE for children beginning at age 
3. (1) Each State shall ensure that— 

(i) The obligation to make FAPE 
available to each eligible child residing 
in the State begins no later than the 
child’s third birthday; and 

(ii) An IEP or an IFSP is in effect for 
the child by that date, in accordance 
with § 300.342(c). 

(2) If a child’s third birthday occurs 
during the summer, the child’s IEP 
team shall determine the date when 
services under the IEP or IFSP will 
begin. 

(d) FAPE for children suspended or ex-
pelled from school. (1) A public agency 
need not provide services during peri-
ods of removal under § 300.520(a)(1) to a 
child with a disability who has been re-
moved from his or her current place-
ment for 10 school days or less in that 
school year, if services are not provided 
to a child without disabilities who has 
been similarly removed. 

(2) In the case of a child with a dis-
ability who has been removed from his 
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or her current placement for more than 
10 school days in that school year, the 
public agency, for the remainder of the 
removals, must— 

(i) Provide services to the extent nec-
essary to enable the child to appro-
priately progress in the general cur-
riculum and appropriately advance to-
ward achieving the goals set out in the 
child’s IEP, if the removal is— 

(A) Under the school personnel’s au-
thority to remove for not more than 10 
consecutive school days as long as that 
removal does not constitute a change 
of placement under § 300.519(b) 
(§ 300.520((a)(1)); or 

(B) For behavior that is not a mani-
festation of the child’s disability, con-
sistent with § 300.524; and 

(ii) Provide services consistent with 
§ 300.522, regarding determination of 
the appropriate interim alternative 
educational setting, if the removal is— 

(A) For drug or weapons offenses 
under § 300.520(a)(2); or 

(B) Based on a hearing officer deter-
mination that maintaining the current 
placement of the child is substantially 
likely to result in injury to the child or 
to others if he or she remains in the 
current placement, consistent with 
§ 300.521. 

(3)(i) School personnel, in consulta-
tion with the child’s special education 
teacher, determine the extent to which 
services are necessary to enable the 
child to appropriately progress in the 
general curriculum and appropriately 
advance toward achieving the goals set 
out in the child’s IEP if the child is re-
moved under the authority of school 
personnel to remove for not more than 
10 consecutive school days as long as 
that removal does not constitute a 
change of placement under § 300.519 
(§ 300.520(a)(1)). 

(ii) The child’s IEP team determines 
the extent to which services are nec-
essary to enable the child to appro-
priately progress in the general cur-
riculum and appropriately advance to-
ward achieving the goals set out in the 
child’s IEP if the child is removed be-
cause of behavior that has been deter-
mined not to be a manifestation of the 
child’s disability, consistent with 
§ 300.524. 

(e) Children advancing from grade to 
grade. (1) Each State shall ensure that 

FAPE is available to any individual 
child with a disability who needs spe-
cial education and related services, 
even though the child is advancing 
from grade to grade. 

(2) The determination that a child de-
scribed in paragraph (a)(1) of this sec-
tion is eligible under this part, must be 
made on an individual basis by the 
group responsible within the child’s 
LEA for making those determinations. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§ 300.122 Exception to FAPE for cer-
tain ages. 

(a) General. The obligation to make 
FAPE available to all children with 
disabilities does not apply with respect 
to the following: 

(1) Children aged 3, 4, 5, 18, 19, 20, or 
21 in a State to the extent that its ap-
plication to those children would be in-
consistent with State law or practice, 
or the order of any court, respecting 
the provision of public education to 
children in one or more of those age 
groups. 

(2)(i) Students aged 18 through 21 to 
the extent that State law does not re-
quire that special education and re-
lated services under Part B of the Act 
be provided to students with disabil-
ities who, in the last educational place-
ment prior to their incarceration in an 
adult correctional facility— 

(A) Were not actually identified as 
being a child with a disability under 
§ 300.7; and 

(B) Did not have an IEP under Part B 
of the Act. 

(ii) The exception in paragraph 
(a)(2)(i) of this section does not apply 
to students with disabilities, aged 18 
through 21, who— 

(A) Had been identified as a child 
with disability and had received serv-
ices in accordance with an IEP, but 
who left school prior to their incarcer-
ation; or 

(B) Did not have an IEP in their last 
educational setting, but who had actu-
ally been identified as a ‘‘child with a 
disability’’ under § 300.7. 

(3)(i) Students with disabilities who 
have graduated from high school with a 
regular high school diploma. 

(ii) The exception in paragraph 
(a)(3)(i) of this section does not apply 
to students who have graduated but 
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have not been awarded a regular high 
school diploma. 

(iii) Graduation from high school 
with a regular diploma constitutes a 
change in placement, requiring written 
prior notice in accordance with 
§ 300.503. 

(b) Documents relating to exceptions. 
The State must have on file with the 
Secretary— 

(1)(i) Information that describes in 
detail the extent to which the excep-
tion in paragraph (a)(1) of this section 
applies to the State; and 

(ii) A copy of each State law, court 
order, and other documents that pro-
vide a basis for the exception; and 

(2) With respect to paragraph (a)(2) of 
this section, a copy of the State law 
that excludes from services under Part 
B of the Act certain students who are 
incarcerated in an adult correctional 
facility. 

(Authority: 20 U.S.C. 1412(a)(1)(B)) 

§ 300.123 Full educational opportunity 
goal (FEOG). 

The State must have on file with the 
Secretary detailed policies and proce-
dures through which the State has es-
tablished a goal of providing full edu-
cational opportunity to all children 
with disabilities aged birth through 21. 

(Authority: 20 U.S.C. 1412(a)(2)) 

§ 300.124 FEOG—timetable. 
The State must have on file with the 

Secretary a detailed timetable for ac-
complishing the goal of providing full 
educational opportunity for all chil-
dren with disabilities. 

(Authority: 20 U.S.C. 1412(a)(2)) 

§ 300.125 Child find. 
(a) General requirement. (1) The State 

must have in effect policies and proce-
dures to ensure that— 

(i) All children with disabilities re-
siding in the State, including children 
with disabilities attending private 
schools, regardless of the severity of 
their disability, and who are in need of 
special education and related services, 
are identified, located, and evaluated; 
and 

(ii) A practical method is developed 
and implemented to determine which 

children are currently receiving needed 
special education and related services. 

(2) The requirements of paragraph 
(a)(1) of this section apply to— 

(i) Highly mobile children with dis-
abilities (such as migrant and homeless 
children); and 

(ii) Children who are suspected of 
being a child with a disability under 
§ 300.7 and in need of special education, 
even though they are advancing from 
grade to grade. 

(b) Documents relating to child find. 
The State must have on file with the 
Secretary the policies and procedures 
described in paragraph (a) of this sec-
tion, including— 

(1) The name of the State agency (if 
other than the SEA) responsible for co-
ordinating the planning and implemen-
tation of the policies and procedures 
under paragraph (a) of this section; 

(2) The name of each agency that par-
ticipates in the planning and imple-
mentation of the child find activities 
and a description of the nature and ex-
tent of its participation; 

(3) A description of how the policies 
and procedures under paragraph (a) of 
this section will be monitored to en-
sure that the SEA obtains— 

(i) The number of children with dis-
abilities within each disability cat-
egory that have been identified, lo-
cated, and evaluated; and 

(ii) Information adequate to evaluate 
the effectiveness of those policies and 
procedures; and 

(4) A description of the method the 
State uses to determine which children 
are currently receiving special edu-
cation and related services. 

(c) Child find for children from birth 
through age 2 when the SEA and lead 
agency for the Part C program are dif-
ferent. (1) In States where the SEA and 
the State’s lead agency for the Part C 
program are different and the Part C 
lead agency will be participating in the 
child find activities described in para-
graph (a) of this section, a description 
of the nature and extent of the Part C 
lead agency’s participation must be in-
cluded under paragraph (b)(2) of this 
section. 

(2) With the SEA’s agreement, the 
Part C lead agency’s participation may 
include the actual implementation of 
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child find activities for infants and tod-
dlers with disabilities. 

(3) The use of an interagency agree-
ment or other mechanism for providing 
for the Part C lead agency’s participa-
tion does not alter or diminish the re-
sponsibility of the SEA to ensure com-
pliance with the requirements of this 
section. 

(d) Construction. Nothing in the Act 
requires that children be classified by 
their disability so long as each child 
who has a disability listed in § 300.7 and 
who, by reason of that disability, needs 
special education and related services 
is regarded as a child with a disability 
under Part B of the Act. 

(e) Confidentiality of child find data. 
The collection and use of data to meet 
the requirements of this section are 
subject to the confidentiality require-
ments of §§ 300.560–300.577. 

(Authority: 20 U.S.C. 1412 (a)(3)(A) and (B)) 

§ 300.126 Procedures for evaluation 
and determination of eligibility. 

The State must have on file with the 
Secretary policies and procedures that 
ensure that the requirements of 
§§ 300.530–300.536 are met. 

(Authority: 20 U.S.C. 1412(a)(6)(B), (7)) 

§ 300.127 Confidentiality of personally 
identifiable information. 

(a) The State must have on file in de-
tail the policies and procedures that 
the State has undertaken to ensure 
protection of the confidentiality of any 
personally identifiable information, 
collected, used, or maintained under 
Part B of the Act. 

(b) The Secretary uses the criteria in 
§§ 300.560–300.576 to evaluate the policies 
and procedures of the State under para-
graph (a) of this section. 

(Authority: 20 U.S.C. 1412(a)(8)) 

§ 300.128 Individualized education pro-
grams. 

(a) General. The State must have on 
file with the Secretary information 
that shows that an IEP, or an IFSP 
that meets the requirements of section 
636(d) of the Act, is developed, re-
viewed, and revised for each child with 
a disability in accordance with 
§§ 300.340–300.350. 

(b) Required information. The informa-
tion described in paragraph (a) of this 
section must include— 

(1) A copy of each State statute, pol-
icy, and standard that regulates the 
manner in which IEPs are developed, 
implemented, reviewed, and revised; 
and 

(2) The procedures that the SEA fol-
lows in monitoring and evaluating 
those IEPs or IFSPs. 

(Authority: 20 U.S.C. 1412(a)(4)) 

§ 300.129 Procedural safeguards. 

(a) The State must have on file with 
the Secretary procedural safeguards 
that ensure that the requirements of 
§§ 300.500–300.529 are met. 

(b) Children with disabilities and 
their parents must be afforded the pro-
cedural safeguards identified in para-
graph (a) of this section. 

(Authority: 20 U.S.C. 1412(a)(6)(A)) 

§ 300.130 Least restrictive environ-
ment. 

(a) General. The State must have on 
file with the Secretary procedures that 
ensure that the requirements of 
§§ 300.550–300.556 are met, including the 
provision in § 300.551 requiring a con-
tinuum of alternative placements to 
meet the unique needs of each child 
with a disability. 

(b) Additional requirement. (1) If the 
State uses a funding mechanism by 
which the State distributes State funds 
on the basis of the type of setting 
where a child is served, the funding 
mechanism may not result in place-
ments that violate the requirements of 
paragraph (a) of this section. 

(2) If the State does not have policies 
and procedures to ensure compliance 
with paragraph (b)(1) of this section, 
the State must provide the Secretary 
an assurance that the State will revise 
the funding mechanism as soon as fea-
sible to ensure that the mechanism 
does not result in placements that vio-
late that paragraph. 

(Authority: 20 U.S.C. 1412(a)(5)) 
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§ 300.131 [Reserved] 

§ 300.132 Transition of children from 
Part C to preschool programs. 

The State must have on file with the 
Secretary policies and procedures to 
ensure that— 

(a) Children participating in early- 
intervention programs assisted under 
Part C of the Act, and who will partici-
pate in preschool programs assisted 
under Part B of the Act, experience a 
smooth and effective transition to 
those preschool programs in a manner 
consistent with section 637(a)(8) of the 
Act; 

(b) By the third birthday of a child 
described in paragraph (a) of this sec-
tion, an IEP or, if consistent with 
§ 300.342(c) and section 636(d) of the Act, 
an IFSP, has been developed and is 
being implemented for the child con-
sistent with § 300.121(c); and 

(c) Each LEA will participate in tran-
sition planning conferences arranged 
by the designated lead agency under 
section 637(a)(8) of the Act. 

(Authority: 20 U.S.C. 1412(a)(9)) 

§ 300.133 Children in private schools. 

The State must have on file with the 
Secretary policies and procedures that 
ensure that the requirements of 
§§ 300.400–300.403 and §§ 300.450–300.462 
are met. 

(Authority: 20 U.S.C. 1413(a)(4)) 

§ 300.134 [Reserved] 

§ 300.135 Comprehensive system of 
personnel development. 

(a) General. The State must have in 
effect, consistent with the purposes of 
this part and with section 635(a)(8) of 
the Act, a comprehensive system of 
personnel development that— 

(1) Is designed to ensure an adequate 
supply of qualified special education, 
regular education, and related services 
personnel; and 

(2) Meets the requirements for a 
State improvement plan relating to 
personnel development in section 
653(b)(2)(B) and (c)(3)(D) of the Act. 

(b) Information. The State must have 
on file with the Secretary information 

that shows that the requirements of 
paragraph (a) of this section are met. 

(Authority: 20 U.S.C. 1412(a)(14)) 

§ 300.136 Personnel standards. 

(a) Definitions. As used in this part— 
(1) Appropriate professional require-

ments in the State means entry level re-
quirements that— 

(i) Are based on the highest require-
ments in the State applicable to the 
profession or discipline in which a per-
son is providing special education or 
related services; and 

(ii) Establish suitable qualifications 
for personnel providing special edu-
cation and related services under Part 
B of the Act to children with disabil-
ities who are served by State, local, 
and private agencies (see § 300.2); 

(2) Highest requirements in the State 
applicable to a specific profession or dis-
cipline means the highest entry-level 
academic degree needed for any State- 
approved or -recognized certification, 
licensing, registration, or other com-
parable requirements that apply to 
that profession or discipline; 

(3) Profession or discipline means a 
specific occupational category that— 

(i) Provides special education and re-
lated services to children with disabil-
ities under Part B of the Act; 

(ii) Has been established or des-
ignated by the State; 

(iii) Has a required scope of responsi-
bility and degree of supervision; and 

(iv) Is not limited to traditional oc-
cupational categories; and 

(4) State-approved or -recognized certifi-
cation, licensing, registration, or other 
comparable requirements means the re-
quirements that a State legislature ei-
ther has enacted or has authorized a 
State agency to promulgate through 
rules to establish the entry-level stand-
ards for employment in a specific pro-
fession or discipline in that State. 

(b) Policies and procedures. (1)(i) The 
State must have on file with the Sec-
retary policies and procedures relating 
to the establishment and maintenance 
of standards to ensure that personnel 
necessary to carry out the purposes of 
this part are appropriately and ade-
quately prepared and trained. 
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(ii) The policies and procedures re-
quired in paragraph (b)(1)(i) of this sec-
tion must provide for the establish-
ment and maintenance of standards 
that are consistent with any State-ap-
proved or -recognized certification, li-
censing, registration, or other com-
parable requirements that apply to the 
profession or discipline in which a per-
son is providing special education or 
related services. 

(2) Each State may— 
(i) Determine the specific occupa-

tional categories required to provide 
special education and related services 
within the State; and 

(ii) Revise or expand those categories 
as needed. 

(3) Nothing in this part requires a 
State to establish a specified training 
standard (e.g., a masters degree) for 
personnel who provide special edu-
cation and related services under Part 
B of the Act. 

(4) A State with only one entry-level 
academic degree for employment of 
personnel in a specific profession or 
discipline may modify that standard as 
necessary to ensure the provision of 
FAPE to all children with disabilities 
in the State without violating the re-
quirements of this section. 

(c) Steps for retraining or hiring per-
sonnel. To the extent that a State’s 
standards for a profession or discipline, 
including standards for temporary or 
emergency certification, are not based 
on the highest requirements in the 
State applicable to a specific profes-
sion or discipline, the State must pro-
vide the steps the State is taking and 
the procedures for notifying public 
agencies and personnel of those steps 
and the timelines it has established for 
the retraining or hiring of personnel to 
meet appropriate professional require-
ments in the State. 

(d) Status of personnel standards in the 
State. (1) In meeting the requirements 
in paragraphs (b) and (c) of this sec-
tion, a determination must be made 
about the status of personnel standards 
in the State. That determination must 
be based on current information that 
accurately describes, for each profes-
sion or discipline in which personnel 
are providing special education or re-
lated services, whether the applicable 
standards are consistent with the high-

est requirements in the State for that 
profession or discipline. 

(2) The information required in para-
graph (d)(1) of this section must be on 
file in the SEA and available to the 
public. 

(e) Applicability of State statutes and 
agency rules. In identifying the highest 
requirements in the State for purposes 
of this section, the requirements of all 
State statutes and the rules of all 
State agencies applicable to serving 
children with disabilities must be con-
sidered. 

(f) Use of paraprofessionals and assist-
ants. A State may allow paraprofes-
sionals and assistants who are appro-
priately trained and supervised, in ac-
cordance with State law, regulations, 
or written policy, in meeting the re-
quirements of this part to be used to 
assist in the provision of special edu-
cation and related services to children 
with disabilities under Part B of the 
Act. 

(g) Policy to address shortage of per-
sonnel. (1) In implementing this sec-
tion, a State may adopt a policy that 
includes a requirement that LEAs in 
the State make an ongoing good faith 
effort to recruit and hire appropriately 
and adequately trained personnel to 
provide special education and related 
services to children with disabilities, 
including, in a geographic area of the 
State where there is a shortage of per-
sonnel that meet these qualifications, 
the most qualified individuals avail-
able who are making satisfactory 
progress toward completing applicable 
course work necessary to meet the 
standards described in paragraph (b)(2) 
of this section, consistent with State 
law and the steps described in para-
graph (c) of this section, within three 
years. 

(2) If a State has reached its estab-
lished date under paragraph (c) of this 
section, the State may still exercise 
the option under paragraph (g)(1) of 
this section for training or hiring all 
personnel in a specific profession or 
discipline to meet appropriate profes-
sional requirements in the State. 

(3)(i) Each State must have a mecha-
nism for serving children with disabil-
ities if instructional needs exceed 
available personnel who meet appro-
priate professional requirements in the 
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State for a specific profession or dis-
cipline. 

(ii) A State that continues to experi-
ence shortages of qualified personnel 
must address those shortages in its 
comprehensive system of personnel de-
velopment under § 300.135. 

(Authority: 20 U.S.C. 1412(a)(15)) 

§ 300.137 Performance goals and indi-
cators. 

The State must have on file with the 
Secretary information to demonstrate 
that the State— 

(a) Has established goals for the per-
formance of children with disabilities 
in the State that— 

(1) Will promote the purposes of this 
part, as stated in § 300.1; and 

(2) Are consistent, to the maximum 
extent appropriate, with other goals 
and standards for all children estab-
lished by the State; 

(b) Has established performance indi-
cators that the State will use to assess 
progress toward achieving those goals 
that, at a minimum, address the per-
formance of children with disabilities 
on assessments, drop-out rates, and 
graduation rates; 

(c) Every two years, will report to 
the Secretary and the public on the 
progress of the State, and of children 
with disabilities in the State, toward 
meeting the goals established under 
paragraph (a) of this section; and 

(d) Based on its assessment of that 
progress, will revise its State improve-
ment plan under subpart 1 of Part D of 
the Act as may be needed to improve 
its performance, if the State receives 
assistance under that subpart. 

(Authority: 20 U.S.C. 1412(a)(16)) 

§ 300.138 Participation in assessments. 
The State must have on file with the 

Secretary information to demonstrate 
that— 

(a) Children with disabilities are in-
cluded in general State and district- 
wide assessment programs, with appro-
priate accommodations and modifica-
tions in administration, if necessary; 

(b) As appropriate, the State or 
LEA— 

(1) Develops guidelines for the par-
ticipation of children with disabilities 
in alternate assessments for those chil-

dren who cannot participate in State 
and district-wide assessment programs; 

(2) Develops alternate assessments in 
accordance with paragraph (b)(1) of 
this section; and 

(3) Beginning not later than, July 1, 
2000, conducts the alternate assess-
ments described in paragraph (b)(2) of 
this section. 

(Authority: 20 U.S.C. 1412(a)(17)(A)) 

§ 300.139 Reports relating to assess-
ments. 

(a) General. In implementing the re-
quirements of § 300.138, the SEA shall 
make available to the public, and re-
port to the public with the same fre-
quency and in the same detail as it re-
ports on the assessment of nondisabled 
children, the following information: 

(1) The number of children with dis-
abilities participating— 

(i) In regular assessments; and 
(ii) In alternate assessments. 
(2) The performance results of the 

children described in paragraph (a)(1) 
of this section if doing so would be sta-
tistically sound and would not result in 
the disclosure of performance results 
identifiable to individual children— 

(i) On regular assessments (beginning 
not later than July 1, 1998); and 

(ii) On alternate assessments (not 
later than July 1, 2000). 

(b) Combined reports. Reports to the 
public under paragraph (a) of this sec-
tion must include— 

(1) Aggregated data that include the 
performance of children with disabil-
ities together with all other children; 
and 

(2) Disaggregated data on the per-
formance of children with disabilities. 

(c) Timeline for disaggregation of data. 
Data relating to the performance of 
children described under paragraph 
(a)(2) of this section must be 
disaggregated— 

(1) For assessments conducted after 
July 1, 1998; and 

(2) For assessments conducted before 
July 1, 1998, if the State is required to 
disaggregate the data prior to July 1, 
1998. 

(Authority: 20 U.S.C. 612(a)(17)(B)) 
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§ 300.140 [Reserved] 

§ 300.141 SEA responsibility for gen-
eral supervision. 

(a) The State must have on file with 
the Secretary information that shows 
that the requirements of § 300.600 are 
met. 

(b) The information described under 
paragraph (a) of this section must in-
clude a copy of each State statute, 
State regulation, signed agreement be-
tween respective agency officials, and 
any other documents that show com-
pliance with that paragraph. 

(Authority: 20 U.S.C. 1412(a)(11)) 

§ 300.142 Methods of ensuring services. 
(a) Establishing responsibility for serv-

ices. The Chief Executive Officer or des-
ignee of that officer shall ensure that 
an interagency agreement or other 
mechanism for interagency coordina-
tion is in effect between each nonedu-
cational public agency described in 
paragraph (b) of this section and the 
SEA, in order to ensure that all serv-
ices described in paragraph (b)(1) of 
this section that are needed to ensure 
FAPE are provided, including the pro-
vision of these services during the 
pendency of any dispute under para-
graph (a)(3) of this section. The agree-
ment or mechanism must include the 
following: 

(1) Agency financial responsibility. An 
identification of, or a method for defin-
ing, the financial responsibility of each 
agency for providing services described 
in paragraph (b)(1) of this section to 
ensure FAPE to children with disabil-
ities. The financial responsibility of 
each noneducational public agency de-
scribed in paragraph (b) of this section, 
including the State Medicaid agency 
and other public insurers of children 
with disabilities, must precede the fi-
nancial responsibility of the LEA (or 
the State agency responsible for devel-
oping the child’s IEP). 

(2) Conditions and terms of reimburse-
ment. The conditions, terms, and proce-
dures under which an LEA must be re-
imbursed by other agencies. 

(3) Interagency disputes. Procedures 
for resolving interagency disputes (in-
cluding procedures under which LEAs 
may initiate proceedings) under the 
agreement or other mechanism to se-

cure reimbursement from other agen-
cies or otherwise implement the provi-
sions of the agreement or mechanism. 

(4) Coordination of services procedures. 
Policies and procedures for agencies to 
determine and identify the interagency 
coordination responsibilities of each 
agency to promote the coordination 
and timely and appropriate delivery of 
services described in paragraph (b)(1) of 
this section. 

(b) Obligation of noneducational public 
agencies. (1) General. (i) If any public 
agency other than an educational agen-
cy is otherwise obligated under Federal 
or State law, or assigned responsibility 
under State policy or pursuant to para-
graph (a) of this section, to provide or 
pay for any services that are also con-
sidered special education or related 
services (such as, but not limited to, 
services described in § 300.5 relating to 
assistive technology devices, § 300.6 re-
lating to assistive technology services, 
§ 300.24 relating to related services, 
§ 300.28 relating to supplementary aids 
and services, and § 300.29 relating to 
transition services) that are necessary 
for ensuring FAPE to children with 
disabilities within the State, the public 
agency shall fulfill that obligation or 
responsibility, either directly or 
through contract or other arrange-
ment. 

(ii) A noneducational public agency 
described in paragraph (b)(1)(i) of this 
section may not disqualify an eligible 
service for Medicaid reimbursement be-
cause that service is provided in a 
school context. 

(2) Reimbursement for services by non-
educational public agency. If a public 
agency other than an educational agen-
cy fails to provide or pay for the spe-
cial education and related services de-
scribed in paragraph (b)(1) of this sec-
tion, the LEA (or State agency respon-
sible for developing the child’s IEP) 
shall provide or pay for these services 
to the child in a timely manner. The 
LEA or State agency may then claim 
reimbursement for the services from 
the noneducational public agency that 
failed to provide or pay for these serv-
ices and that agency shall reimburse 
the LEA or State agency in accordance 
with the terms of the interagency 
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agreement or other mechanism de-
scribed in paragraph (a)(1) of this sec-
tion, and the agreement described in 
paragraph (a)(2) of this section. 

(c) Special rule. The requirements of 
paragraph (a) of this section may be 
met through— 

(1) State statute or regulation; 
(2) Signed agreements between re-

spective agency officials that clearly 
identify the responsibilities of each 
agency relating to the provision of 
services; or 

(3) Other appropriate written meth-
ods as determined by the Chief Execu-
tive Officer of the State or designee of 
that officer. 

(d) Information. The State must have 
on file with the Secretary information 
to demonstrate that the requirements 
of paragraphs (a) through (c) of this 
section are met. 

(e) Children with disabilities who are 
covered by public insurance. (1) A public 
agency may use the Medicaid or other 
public insurance benefits programs in 
which a child participates to provide or 
pay for services required under this 
part, as permitted under the public in-
surance program, except as provided in 
paragraph (e)(2) of this section. 

(2) With regard to services required 
to provide FAPE to an eligible child 
under this part, the public agency— 

(i) May not require parents to sign up 
for or enroll in public insurance pro-
grams in order for their child to re-
ceive FAPE under Part B of the Act; 

(ii) May not require parents to incur 
an out-of-pocket expense such as the 
payment of a deductible or co-pay 
amount incurred in filing a claim for 
services provided pursuant to this part, 
but pursuant to paragraph (g)(2) of this 
section, may pay the cost that the par-
ent otherwise would be required to pay; 
and 

(iii) May not use a child’s benefits 
under a public insurance program if 
that use would— 

(A) Decrease available lifetime cov-
erage or any other insured benefit; 

(B) Result in the family paying for 
services that would otherwise be cov-
ered by the public insurance program 
and that are required for the child out-
side of the time the child is in school; 

(C) Increase premiums or lead to the 
discontinuation of insurance; or 

(D) Risk loss of eligibility for home 
and community-based waivers, based 
on aggregate health-related expendi-
tures. 

(f) Children with disabilities who are 
covered by private insurance. (1) With re-
gard to services required to provide 
FAPE to an eligible child under this 
part, a public agency may access a par-
ent’s private insurance proceeds only if 
the parent provides informed consent 
consistent with § 300.500(b)(1). 

(2) Each time the public agency pro-
poses to access the parent’s private in-
surance proceeds, it must— 

(i) Obtain parent consent in accord-
ance with paragraph (f)(1) of this sec-
tion; and 

(ii) Inform the parents that their re-
fusal to permit the public agency to ac-
cess their private insurance does not 
relieve the public agency of its respon-
sibility to ensure that all required 
services are provided at no cost to the 
parents. 

(g) Use of Part B funds. (1) If a public 
agency is unable to obtain parental 
consent to use the parent’s private in-
surance, or public insurance when the 
parent would incur a cost for a speci-
fied service required under this part, to 
ensure FAPE the public agency may 
use its Part B funds to pay for the serv-
ice. 

(2) To avoid financial cost to parents 
who otherwise would consent to use 
private insurance, or public insurance 
if the parent would incur a cost, the 
public agency may use its Part B funds 
to pay the cost the parents otherwise 
would have to pay to use the parent’s 
insurance (e.g., the deductible or co- 
pay amounts). 

(h) Proceeds from public or private in-
surance. (1) Proceeds from public or pri-
vate insurance will not be treated as 
program income for purposes of 34 CFR 
80.25. 

(2) If a public agency spends reim-
bursements from Federal funds (e.g., 
Medicaid) for services under this part, 
those funds will not be considered 
‘‘State or local’’ funds for purposes of 
the maintenance of effort provisions in 
§§ 300.154 and 300.231. 
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(i) Construction. Nothing in this part 
should be construed to alter the re-
quirements imposed on a State Med-
icaid agency, or any other agency ad-
ministering a public insurance pro-
gram by Federal statute, regulations 
or policy under title XIX, or title XXI 
of the Social Security Act, or any 
other public insurance program. 

(Authority: 20 U.S.C. 1412(a)(12)(A), (B), and 
(C); 1401(8)) 

§ 300.143 SEA implementation of pro-
cedural safeguards. 

The State must have on file with the 
Secretary the procedures that the SEA 
(and any agency assigned responsi-
bility pursuant to § 300.600(d)) follows 
to inform each public agency of its re-
sponsibility for ensuring effective im-
plementation of procedural safeguards 
for the children with disabilities served 
by that public agency. 

(Authority: 20 U.S.C. 1412(a)(11); 1415(a)) 

§ 300.144 Hearings relating to LEA eli-
gibility. 

The State must have on file with the 
Secretary procedures to ensure that 
the SEA does not make any final deter-
mination that an LEA is not eligible 
for assistance under Part B of the Act 
without first giving the LEA reason-
able notice and an opportunity for a 
hearing under 34 CFR 76.401(d). 

(Authority: 20 U.S.C. 1412(a)(13)) 

§ 300.145 Recovery of funds for 
misclassified children. 

The State must have on file with the 
Secretary policies and procedures that 
ensure that the State seeks to recover 
any funds provided under Part B of the 
Act for services to a child who is deter-
mined to be erroneously classified as 
eligible to be counted under section 
611(a) or (d) of the Act. 

(Authority: 20 U.S.C. 1221e–3(a)(1)) 

§ 300.146 Suspension and expulsion 
rates. 

The State must have on file with the 
Secretary information to demonstrate 
that the following requirements are 
met: 

(a) General. The SEA examines data 
to determine if significant discrep-
ancies are occurring in the rate of 

long-term suspensions and expulsions 
of children with disabilities— 

(1) Among LEAs in the State; or 
(2) Compared to the rates for non-

disabled children within the agencies. 
(b) Review and revision of policies. If 

the discrepancies described in para-
graph (a) of this section are occurring, 
the SEA reviews and, if appropriate, re-
vises (or requires the affected State 
agency or LEA to revise) its policies, 
procedures, and practices relating to 
the development and implementation 
of IEPs, the use of behavioral interven-
tions, and procedural safeguards, to en-
sure that these policies, procedures, 
and practices comply with the Act. 

(Authority: 20 U.S.C. 612(a)(22)) 

§ 300.147 Additional information if 
SEA provides direct services. 

(a) If the SEA provides FAPE to chil-
dren with disabilities, or provides di-
rect services to these children, the 
agency— 

(1) Shall comply with any additional 
requirements of §§ 300.220–300.230(a) and 
300.234–300.250 as if the agency were an 
LEA; and 

(2) May use amounts that are other-
wise available to the agency under 
Part B of the Act to serve those chil-
dren without regard to § 300.184 (relat-
ing to excess costs). 

(b) The SEA must have on file with 
the Secretary information to dem-
onstrate that it meets the require-
ments of paragraph (a)(1) of this sec-
tion. 

(Authority: 20 U.S.C. 1412(b)) 

§ 300.148 Public participation. 
(a) General; exception. (1) Subject to 

paragraph (a)(2) of this section, each 
State must ensure that, prior to the 
adoption of any policies and procedures 
needed to comply with this part, there 
are public hearings, adequate notice of 
the hearings, and an opportunity for 
comment available to the general pub-
lic, including individuals with disabil-
ities and parents of children with dis-
abilities consistent with §§ 300.280– 
300.284. 

(2) A State will be considered to have 
met paragraph (a)(1) of this section 
with regard to a policy or procedure 
needed to comply with this part if it 
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can demonstrate that prior to the 
adoption of that policy or procedure, 
the policy or procedure was subjected 
to a public review and comment proc-
ess that is required by the State for 
other purposes and is comparable to 
and consistent with the requirements 
of §§ 300.280–300.284. 

(b) Documentation. The State must 
have on file with the Secretary infor-
mation to demonstrate that the re-
quirements of paragraph (a) of this sec-
tion are met. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§ 300.149 [Reserved] 

§ 300.150 State advisory panel. 
The State must have on file with the 

Secretary information to demonstrate 
that the State has established and 
maintains an advisory panel for the 
purpose of providing policy guidance 
with respect to special education and 
related services for children with dis-
abilities in the State in accordance 
with the requirements of §§ 300.650– 
300.653. 

(Authority: 20 U.S.C. 1412(a)(21)(A)) 

§ 300.151 [Reserved] 

§ 300.152 Prohibition against commin-
gling. 

(a) The State must have on file with 
the Secretary an assurance satisfac-
tory to the Secretary that the funds 
under Part B of the Act are not com-
mingled with State funds. 

(b) The assurance in paragraph (a) of 
this section is satisfied by the use of a 
separate accounting system that in-
cludes an audit trail of the expenditure 
of the Part B funds. Separate bank ac-
counts are not required. (See 34 CFR 
76.702 (Fiscal control and fund account-
ing procedures).) 

(Authority: 20 U.S.C. 1412(a)(18)(B)) 

§ 300.153 State-level nonsupplanting. 
(a) General. (1) Except as provided in 

§ 300.230, funds paid to a State under 
Part B of the Act must be used to sup-
plement the level of Federal, State, 
and local funds (including funds that 
are not under the direct control of the 
SEA or LEAs) expended for special edu-
cation and related services provided to 

children with disabilities under Part B 
of the Act and in no case to supplant 
these Federal, State, and local funds. 

(2) The State must have on file with 
the Secretary information to dem-
onstrate to the satisfaction of the Sec-
retary that the requirements of para-
graph (a)(1) of this section are met. 

(b) Waiver. If the State provides clear 
and convincing evidence that all chil-
dren with disabilities have available to 
them FAPE, the Secretary may waive, 
in whole or in part, the requirements of 
paragraph (a) of this section if the Sec-
retary concurs with the evidence pro-
vided by the State under § 300.589. 

(Authority: 20 U.S.C. 1412(a)(18)(c)) 

§ 300.154 Maintenance of State finan-
cial support. 

(a) General. The State must have on 
file with the Secretary information to 
demonstrate, on either a total or per- 
capita basis, that the State will not re-
duce the amount of State financial sup-
port for special education and related 
services for children with disabilities, 
or otherwise made available because of 
the excess costs of educating those 
children, below the amount of that sup-
port for the preceding fiscal year. 

(b) Reduction of funds for failure to 
maintain support. The Secretary re-
duces the allocation of funds under sec-
tion 611 of the Act for any fiscal year 
following the fiscal year in which the 
State fails to comply with the require-
ment of paragraph (a) of this section by 
the same amount by which the State 
fails to meet the requirement. 

(c) Waivers for exceptional or uncon-
trollable circumstances. The Secretary 
may waive the requirement of para-
graph (a) of this section for a State, for 
one fiscal year at a time, if the Sec-
retary determines that— 

(1) Granting a waiver would be equi-
table due to exceptional or uncontrol-
lable circumstances such as a natural 
disaster or a precipitous and unfore-
seen decline in the financial resources 
of the State; or 

(2) The State meets the standard in 
§ 300.589 for a waiver of the requirement 
to supplement, and not to supplant, 
funds received under Part B of the Act. 

(d) Subsequent years. If, for any fiscal 
year, a State fails to meet the require-
ment of paragraph (a) of this section, 
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including any year for which the State 
is granted a waiver under paragraph (c) 
of this section, the financial support 
required of the State in future years 
under paragraph (a) of this section 
must be the amount that would have 
been required in the absence of that 
failure and not the reduced level of the 
State’s support. 

(Authority: 20 U.S.C. 1412(a)(19)) 

§ 300.155 Policies and procedures for 
use of Part B funds. 

The State must have on file with the 
Secretary policies and procedures de-
signed to ensure that funds paid to the 
State under Part B of the Act are spent 
in accordance with the provisions of 
Part B. 

(Authority: 20 U.S.C. 1412(a)(18)(A)) 

§ 300.156 Annual description of use of 
Part B funds. 

(a) In order to receive a grant in any 
fiscal year a State must annually de-
scribe— 

(1) How amounts retained for State- 
level activities under § 300.602 will be 
used to meet the requirements of this 
part; 

(2) How those amounts will be allo-
cated among the activities described in 
§§ 300.621 and 300.370 to meet State pri-
orities based on input from LEAs; and 

(3) The percentage of those amounts, 
if any, that will be distributed to LEAs 
by formula. 

(b) If a State’s plans for use of its 
funds under §§ 300.370 and 300.620 for the 
forthcoming year do not change from 
the prior year, the State may submit a 
letter to that effect to meet the re-
quirement in paragraph (a) of this sec-
tion. 

(Authority: 20 U.S.C. 1411(f)(5)) 

LEA AND STATE AGENCY EELIGIBILITY— 
GENERAL 

§ 300.180 Condition of assistance. 
An LEA or State agency is eligible 

for assistance under Part B of the Act 
for a fiscal year if the agency dem-
onstrates to the satisfaction of the 
SEA that it meets the conditions in 
§§ 300.220–300.250. 

(Authority: 20 U.S.C. 1413(a)) 

§ 300.181 Exception for prior LEA or 
State agency policies and proce-
dures on file with the SEA. 

If an LEA or a State agency de-
scribed in § 300.194 has on file with the 
SEA policies and procedures that dem-
onstrate that the LEA or State agency 
meets any requirement of § 300.180, in-
cluding any policies and procedures 
filed under Part B of the Act as in ef-
fect before June 4, 1997, the SEA shall 
consider the LEA or State agency to 
have met the requirement for purposes 
of receiving assistance under Part B of 
the Act. 

(Authority: 20 U.S.C. 1413(b)(1)) 

§ 300.182 Amendments to LEA policies 
and procedures. 

(a) Modification made by an LEA or a 
State agency. (1) Subject to paragraph 
(b) of this section, policies and proce-
dures submitted by an LEA or a State 
agency in accordance with this subpart 
remain in effect until it submits to the 
SEA the modifications that the LEA or 
State agency decides are necessary. 

(2) The provisions of this subpart 
apply to a modification to an LEA’s or 
State agency’s policies and procedures 
in the same manner and to the same 
extent that they apply to the LEA’s or 
State agency’s original policies and 
procedures. 

(b) Modifications required by the SEA. 
The SEA may require an LEA or a 
State agency to modify its policies and 
procedures, but only to the extent nec-
essary to ensure the LEA’s or State 
agency’s compliance with this part, if— 

(1) After June 4, 1997, the provisions 
of the Act or the regulations in this 
part are amended; 

(2) There is a new interpretation of 
the Act by Federal or State courts; or 

(3) There is an official finding of non-
compliance with Federal or State law 
or regulations. 

(Authority: 20 U.S.C. 1413(b)) 

§ 300.183 [Reserved] 

§ 300.184 Excess cost requirement. 
(a) General. Amounts provided to an 

LEA under Part B of the Act may be 
used only to pay the excess costs of 
providing special education and related 
services to children with disabilities. 
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(b) Definition. As used in this part, 
the term excess costs means those costs 
that are in excess of the average an-
nual per-student expenditure in an 
LEA during the preceding school year 
for an elementary or secondary school 
student, as may be appropriate. Excess 
costs must be computed after deduct-
ing— 

(1) Amounts received— 
(i) Under Part B of the Act; 
(ii) Under Part A of title I of the Ele-

mentary and Secondary Education Act 
of 1965; or 

(iii) Under Part A of title VII of that 
Act; and 

(2) Any State or local funds expended 
for programs that would qualify for as-
sistance under any of those parts. 

(c) LLimitation on use of Part B funds. 
(1) The excess cost requirement pre-
vents an LEA from using funds pro-
vided under Part B of the Act to pay 
for all of the costs directly attributable 
to the education of a child with a dis-
ability, subject to paragraph (c)(2) of 
this section. 

(2) The excess cost requirement does 
not prevent an LEA from using Part B 
funds to pay for all of the costs di-
rectly attributable to the education of 
a child with a disability in any of the 
ages 3, 4, 5, 18, 19, 20, or 21, if no local 
or State funds are available for non-
disabled children in that age range. 
However, the LEA must comply with 
the nonsupplanting and other require-
ments of this part in providing the edu-
cation and services for these children. 

(Authority: 20 U.S.C. 1401(7), 1413(a)(2)(A)) 

§ 300.185 Meeting the excess cost re-
quirement. 

(a)(1) General. An LEA meets the ex-
cess cost requirement if it has spent at 
least a minimum average amount for 
the education of its children with dis-
abilities before funds under Part B of 
the Act are used. 

(2) The amount described in para-
graph (a)(1) of this section is deter-
mined using the formula in § 300.184(b). 
This amount may not include capital 
outlay or debt service. 

(b) Joint establishment of eligibility. If 
two or more LEAs jointly establish eli-
gibility in accordance with § 300.190, the 
minimum average amount is the aver-
age of the combined minimum average 

amounts determined under § 300.184 in 
those agencies for elementary or sec-
ondary school students, as the case 
may be. 

(Authority: 20 U.S.C. 1413(a)(2)(A)) 

§§ 300.186–300.189 [Reserved] 

§ 300.190 Joint establishment of eligi-
bility. 

(a) General. An SEA may require an 
LEA to establish its eligibility jointly 
with another LEA if the SEA deter-
mines that the LEA would be ineligible 
under this section because the agency 
would not be able to establish and 
maintain programs of sufficient size 
and scope to effectively meet the needs 
of children with disabilities. 

(b) Charter school exception. An SEA 
may not require a charter school that 
is an LEA to jointly establish its eligi-
bility under paragraph (a) of this sec-
tion unless it is explicitly permitted to 
do so under the State’s charter school 
statute. 

(c) Amount of payments. If an SEA re-
quires the joint establishment of eligi-
bility under paragraph (a) of this sec-
tion, the total amount of funds made 
available to the affected LEAs must be 
equal to the sum of the payments that 
each LEA would have received under 
§§ 300.711–300.714 if the agencies were el-
igible for these payments. 

(Authority: 20 U.S.C. 1413(e)(1), and (2)) 

§ 300.191 [Reserved] 

§ 300.192 Requirements for estab-
lishing eligibility. 

(a) Requirements for LEAs in general. 
LEAs that establish joint eligibility 
under this section must— 

(1) Adopt policies and procedures 
that are consistent with the State’s 
policies and procedures under §§ 300.121– 
300.156; and 

(2) Be jointly responsible for imple-
menting programs that receive assist-
ance under Part B of the Act. 

(b) Requirements for educational service 
agencies in general. If an educational 
service agency is required by State law 
to carry out programs under Part B of 
the Act, the joint responsibilities given 
to LEAs under Part B of the Act— 

(1) Do not apply to the administra-
tion and disbursement of any payments 
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received by that educational service 
agency; and 

(2) Must be carried out only by that 
educational service agency. 

(c) Additional requirement. Notwith-
standing any other provision of 
§§ 300.190–300.192, an educational service 
agency shall provide for the education 
of children with disabilities in the 
least restrictive environment, as re-
quired by § 300.130. 

(Authority: 20 U.S.C. 1413(e)(3), and (4)) 

§ 300.193 [Reserved] 

§ 300.194 State agency eligibility. 
Any State agency that desires to re-

ceive a subgrant for any fiscal year 
under §§ 300.711–300.714 must dem-
onstrate to the satisfaction of the SEA 
that— 

(a) All children with disabilities who 
are participating in programs and 
projects funded under Part B of the Act 
receive FAPE, and that those children 
and their parents are provided all the 
rights and procedural safeguards de-
scribed in this part; and 

(b) The agency meets the other con-
ditions of this subpart that apply to 
LEAs. 

(Authority: 20 U.S.C. 1413(i)) 

§ 300.195 [Reserved] 

§ 300.196 Notification of LEA or State 
agency in case of ineligibility. 

If the SEA determines that an LEA 
or State agency is not eligible under 
Part B of the Act, the SEA shall— 

(a) Notify the LEA or State agency of 
that determination; and 

(b) Provide the LEA or State agency 
with reasonable notice and an oppor-
tunity for a hearing. 

(Authority: 20 U.S.C. 1413(c)) 

§ 300.197 LEA and State agency com-
pliance. 

(a) General. If the SEA, after reason-
able notice and an opportunity for a 
hearing, finds that an LEA or State 
agency that has been determined to be 
eligible under this section is failing to 
comply with any requirement described 
in §§ 300.220–300.250, the SEA shall re-
duce or may not provide any further 
payments to the LEA or State agency 

until the SEA is satisfied that the LEA 
or State agency is complying with that 
requirement. 

(b) Notice requirement. Any State 
agency or LEA in receipt of a notice 
described in paragraph (a) of this sec-
tion shall, by means of public notice, 
take the measures necessary to bring 
the pendency of an action pursuant to 
this section to the attention of the 
public within the jurisdiction of the 
agency. 

(c) In carrying out its functions 
under this section, each SEA shall con-
sider any decision resulting from a 
hearing under §§ 300.507–300.528 that is 
adverse to the LEA or State agency in-
volved in the decision. 

(Authority: 20 U.S.C. 1413(d)) 

LEA AND STATE AGENCY ELIGIBILITY— 
SPECIFIC CONDITIONS 

§ 300.220 Consistency with State poli-
cies. 

(a) General. The LEA, in providing for 
the education of children with disabil-
ities within its jurisdiction, must have 
in effect policies, procedures, and pro-
grams that are consistent with the 
State policies and procedures estab-
lished under §§ 300.121–300.156. 

(b) Policies on file with SEA. The LEA 
must have on file with the SEA the 
policies and procedures described in 
paragraph (a) of this section. 

(Authority: 20 U.S.C. 1413(a)(1)) 

§ 300.221 Implementation of CSPD. 

The LEA must have on file with the 
SEA information to demonstrate 
that— 

(a) All personnel necessary to carry 
out Part B of the Act within the juris-
diction of the agency are appropriately 
and adequately prepared, consistent 
with the requirements of §§ 300.380– 
300.382; and 

(b) To the extent the LEA determines 
appropriate, it shall contribute to and 
use the comprehensive system of per-
sonnel development of the State estab-
lished under § 300.135. 

(Authority: 20 U.S.C. 1413(a)(3)) 
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§§ 300.222–300.229 [Reserved] 

§ 300.230 Use of amounts. 

The LEA must have on file with the 
SEA information to demonstrate that 
amounts provided to the LEA under 
Part B of the Act— 

(a) Will be expended in accordance 
with the applicable provisions of this 
part; 

(b) Will be used only to pay the ex-
cess costs of providing special edu-
cation and related services to children 
with disabilities, consistent with 
§§ 300.184–300.185; and 

(c) Will be used to supplement State, 
local, and other Federal funds and not 
to supplant those funds. 

(Authority: 20 U.S.C. 1413(a)(2)(A)) 

§ 300.231 Maintenance of effort. 

(a) General. Except as provided in 
§§ 300.232 and 300.233, funds provided to 
an LEA under Part B of the Act may 
not be used to reduce the level of ex-
penditures for the education of chil-
dren with disabilities made by the LEA 
from local funds below the level of 
those expenditures for the preceding 
fiscal year. 

(b) Information. The LEA must have 
on file with the SEA information to 
demonstrate that the requirements of 
paragraph (a) of this section are met. 

(c) Standard. (1) Except as provided in 
paragraph (c)(2) of this section, the 
SEA determines that an LEA complies 
with paragraph (a) of this section for 
purposes of establishing the LEA’s eli-
gibility for an award for a fiscal year if 
the LEA budgets, for the education of 
children with disabilities, at least the 
same total or per-capita amount from 
either of the following sources as the 
LEA spent for that purpose from the 
same source for the most recent prior 
year for which information is avail-
able: 

(i) Local funds only. 
(ii) The combination of State and 

local funds. 
(2) An LEA that relies on paragraph 

(c)(1)(i) of this section for any fiscal 
year must ensure that the amount of 
local funds it budgets for the education 
of children with disabilities in that 
year is at least the same, either in 

total or per capita, as the amount it 
spent for that purpose in— 

(i) The most recent fiscal year for 
which information is available, if that 
year is, or is before, the first fiscal 
year beginning on or after July 1, 1997; 
or 

(ii) If later, the most recent fiscal 
year for which information is available 
and the standard in paragraph (c)(1)(i) 
of this section was used to establish its 
compliance with this section. 

(3) The SEA may not consider any ex-
penditures made from funds provided 
by the Federal Government for which 
the SEA is required to account to the 
Federal Government or for which the 
LEA is required to account to the Fed-
eral Government directly or through 
the SEA in determining an LEA’s com-
pliance with the requirement in para-
graph (a) of this section. 

(Authority: 20 U.S.C. 1413(a)(2)(A)) 

§ 300.232 Exception to maintenance of 
effort. 

An LEA may reduce the level of ex-
penditures by the LEA under Part B of 
the Act below the level of those ex-
penditures for the preceding fiscal year 
if the reduction is attributable to the 
following: 

(a)(1) The voluntary departure, by re-
tirement or otherwise, or departure for 
just cause, of special education or re-
lated services personnel, who are re-
placed by qualified, lower-salaried 
staff. 

(2) In order for an LEA to invoke the 
exception in paragraph (a)(1) of this 
section, the LEA must ensure that 
those voluntary retirements or res-
ignations and replacements are in full 
conformity with: 

(i) Existing school board policies in 
the agency; 

(ii) The applicable collective bar-
gaining agreement in effect at that 
time; and 

(iii) Applicable State statutes. 
(b) A decrease in the enrollment of 

children with disabilities. 
(c) The termination of the obligation 

of the agency, consistent with this 
part, to provide a program of special 
education to a particular child with a 
disability that is an exceptionally cost-
ly program, as determined by the SEA, 
because the child— 
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(1) Has left the jurisdiction of the 
agency; 

(2) Has reached the age at which the 
obligation of the agency to provide 
FAPE to the child has terminated; or 

(3) No longer needs the program of 
special education. 

(d) The termination of costly expend-
itures for long-term purchases, such as 
the acquisition of equipment or the 
construction of school facilities. 

(Authority: 20 U.S.C. 1413(a)(2)(B)) 

§ 300.233 Treatment of Federal funds 
in certain fiscal years. 

(a)(1) Subject to paragraphs (a)(2), 
(a)(3), and (b) of this section, for any 
fiscal year for which amounts appro-
priated to carry out section 611 of the 
Act exceed $4.1 billion, an LEA may 
treat as local funds up to 20 percent of 
the amount of funds it is eligible to re-
ceive under § 300.712 from that appro-
priation that exceeds the amount from 
funds appropriated for the previous fis-
cal year that the LEA was eligible to 
receive under § 300.712. 

(2) The requirements of §§ 300.230(c) 
and 300.231 do not apply with respect to 
the amount that may be treated as 
local funds under paragraph (a)(1) of 
this section. 

(3) For purposes of this section: 
(i)(A) An LEA is not eligible to re-

ceive funds during any period in which 
those funds under this part are with-
held from the LEA because of a finding 
of noncompliance under § 300.197 or 
§ 300.587. 

(B) An LEA is eligible to receive 
funds that have been withheld under 
§ 300.197 or § 300.587 but are subse-
quently released to the LEA within the 
period of the funds availability. 

(ii) An LEA is not eligible to receive 
funds that have been reallocated to 
other LEAs under § 300.714. 

(b) If an SEA determines that an 
LEA is not meeting the requirements 
of this part, the SEA may prohibit the 
LEA from treating funds received 
under Part B of the Act as local funds 
under paragraph (a)(1) of this section 
for any fiscal year, but only if it is au-

thorized to do so by the State constitu-
tion or a State statute. 

(Authority: 20 U.S.C. 1413(a)(2)(C)) 

[64 FR 12418, Mar. 12, 1999, as amended at 66 
FR 1476, Jan. 8, 2001] 

§ 300.234 Schoolwide programs under 
title I of the ESEA. 

(a) General; limitation on amount of 
Part B funds used. An LEA may use 
funds received under Part B of the Act 
for any fiscal year to carry out a 
schoolwide program under section 1114 
of the Elementary and Secondary Edu-
cation Act of 1965, except that the 
amount used in any schoolwide pro-
gram may not exceed— 

(1)(i) The amount received by the 
LEA under Part B for that fiscal year; 
divided by 

(ii) The number of children with dis-
abilities in the jurisdiction of the LEA; 
and multiplied by 

(2) The number of children with dis-
abilities participating in the 
schoolwide program. 

(b) Funding conditions. The funds de-
scribed in paragraph (a) of this section 
are subject to the following conditions: 

(1) The funds must be considered as 
Federal Part B funds for purposes of 
the calculations required by 
§§ 300.230(b) and (c). 

(2) The funds may be used without re-
gard to the requirements of § 300.230(a). 

(c) Meeting other Part B requirements. 
Except as provided in paragraph (b) of 
this section, all other requirements of 
Part B must be met by an LEA using 
Part B funds in accordance with para-
graph (a) of this section, including en-
suring that children with disabilities in 
schoolwide program schools— 

(1) Receive services in accordance 
with a properly developed IEP; and 

(2) Are afforded all of the rights and 
services guaranteed to children with 
disabilities under the IDEA. 

(Authority: 20 U.S.C. 1413(a)(2)(D)) 

§ 300.235 Permissive use of funds. 
(a) General. Subject to paragraph (b) 

of this section, funds provided to an 
LEA under Part B of the Act may be 
used for the following activities: 

(1) Services and aids that also benefit 
nondisabled children. For the costs of 
special education and related services 
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and supplementary aids and services 
provided in a regular class or other 
education-related setting to a child 
with a disability in accordance with 
the IEP of the child, even if one or 
more nondisabled children benefit from 
these services. 

(2) Integrated and coordinated services 
system. To develop and implement a 
fully integrated and coordinated serv-
ices system in accordance with 
§ 300.244. 

(b) Non-applicability of certain provi-
sions. An LEA does not violate 
§§ 300.152, 300.230, and 300.231 based on 
its use of funds provided under Part B 
of the Act in accordance with para-
graphs (a)(1) and (a)(2) of this section. 

(Authority: 20 U.S.C. 1413(a)(4)) 

§§ 300.236–300.239 [Reserved] 

§ 300.240 Information for SEA. 

(a) The LEA shall provide the SEA 
with information necessary to enable 
the SEA to carry out its duties under 
Part B of the Act, including, with re-
spect to §§ 300.137 and 300.138, informa-
tion relating to the performance of 
children with disabilities participating 
in programs carried out under Part B 
of the Act. 

(b) The LEA must have on file with 
the SEA an assurance satisfactory to 
the SEA that the LEA will comply 
with the requirements of paragraph (a) 
of this section. 

(Authority: 20 U.S.C. 1413(a)(6)) 

§ 300.241 Treatment of charter schools 
and their students. 

The LEA must have on file with the 
SEA information to demonstrate that 
in carrying out this part with respect 
to charter schools that are public 
schools of the LEA, the LEA will— 

(a) Serve children with disabilities 
attending those schools in the same 
manner as it serves children with dis-
abilities in its other schools; and 

(b) Provide funds under Part B of the 
Act to those schools in the same man-
ner as it provides those funds to its 
other schools. 

(Authority: 20 U.S.C. 1413(a)(5)) 

§ 300.242 Public information. 
The LEA must have on file with the 

SEA information to demonstrate to the 
satisfaction of the SEA that it will 
make available to parents of children 
with disabilities and to the general 
public all documents relating to the 
eligibility of the agency under Part B 
of the Act. 

(Authority: 20 U.S.C. 1413(a)(7)) 

§ 300.243 [Reserved] 

§ 300.244 Coordinated services system. 
(a) General. An LEA may not use 

more than 5 percent of the amount the 
agency receives under Part B of the 
Act for any fiscal year, in combination 
with other amounts (which must in-
clude amounts other than education 
funds), to develop and implement a co-
ordinated services system designed to 
improve results for children and fami-
lies, including children with disabil-
ities and their families. 

(b) Activities. In implementing a co-
ordinated services system under this 
section, an LEA may carry out activi-
ties that include— 

(1) Improving the effectiveness and 
efficiency of service delivery, including 
developing strategies that promote ac-
countability for results; 

(2) Service coordination and case 
management that facilitate the link-
age of IEPs under Part B of the Act and 
IFSPs under Part C of the Act with in-
dividualized service plans under mul-
tiple Federal and State programs, such 
as title I of the Rehabilitation Act of 
1973 (vocational rehabilitation), title 
XIX of the Social Security Act (Med-
icaid), and title XVI of the Social Secu-
rity Act (supplemental security in-
come); 

(3) Developing and implementing 
interagency financing strategies for 
the provision of education, health, 
mental health, and social services, in-
cluding transition services and related 
services under the Act; and 

(4) Interagency personnel develop-
ment for individuals working on co-
ordinated services. 

(c) Coordination with certain projects 
under Elementary and Secondary Edu-
cation Act of 1965. If an LEA is carrying 
out a coordinated services project 
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under title XI of the Elementary and 
Secondary Education Act of 1965 and a 
coordinated services project under Part 
B of the Act in the same schools, the 
agency shall use the amounts under 
§ 300.244 in accordance with the require-
ments of that title. 

(Authority: 20 U.S.C. 1413(f)) 

SCHOOL-BASED IMPROVEMENT PLAN 

§ 300.245 School-based improvement 
plan. 

(a) General. Each LEA may, in ac-
cordance with paragraph (b) of this sec-
tion, use funds made available under 
Part B of the Act to permit a public 
school within the jurisdiction of the 
LEA to design, implement, and evalu-
ate a school-based improvement plan 
that— 

(1) Is consistent with the purposes de-
scribed in section 651(b) of the Act; and 

(2) Is designed to improve edu-
cational and transitional results for all 
children with disabilities and, as appro-
priate, for other children consistent 
with § 300.235(a) and (b) in that public 
school. 

(b) Authority—(1) General. An SEA 
may grant authority to an LEA to per-
mit a public school described in 
§ 300.245 (through a school-based stand-
ing panel established under § 300.247(b)) 
to design, implement, and evaluate a 
school-based improvement plan de-
scribed in § 300.245 for a period not to 
exceed 3 years. 

(2) Responsibility of LEA. If an SEA 
grants the authority described in para-
graph (b)(1) of this section, an LEA 
that is granted this authority must 
have the sole responsibility of over-
sight of all activities relating to the 
design, implementation, and evalua-
tion of any school-based improvement 
plan that a public school is permitted 
to design under this section. 

(Authority: 20 U.S.C. 1413(g)(1) and (g)(2)). 

§ 300.246 Plan requirements. 
A school-based improvement plan de-

scribed in § 300.245 must— 
(a) Be designed to be consistent with 

the purposes described in section 651(b) 
of the Act and to improve educational 
and transitional results for all children 
with disabilities and, as appropriate, 

for other children consistent with 
§ 300.235(a) and (b), who attend the 
school for which the plan is designed 
and implemented; 

(b) Be designed, evaluated, and, as 
appropriate, implemented by a school- 
based standing panel established in ac-
cordance with § 300.247(b); 

(c) Include goals and measurable in-
dicators to assess the progress of the 
public school in meeting these goals; 
and 

(d) Ensure that all children with dis-
abilities receive the services described 
in their IEPs. 

(Authority: 20 U.S.C. 1413(g)(3)) 

§ 300.247 Responsibilities of the LEA. 

An LEA that is granted authority 
under § 300.245(b) to permit a public 
school to design, implement, and 
evaluate a school-based improvement 
plan shall— 

(a) Select each school under the ju-
risdiction of the agency that is eligible 
to design, implement, and evaluate the 
plan; 

(b) Require each school selected 
under paragraph (a) of this section, in 
accordance with criteria established by 
the LEA under paragraph (c) of this 
section, to establish a school-based 
standing panel to carry out the duties 
described in § 300.246(b); 

(c) Establish— 
(1) Criteria that must be used by the 

LEA in the selection of an eligible 
school under paragraph (a) of this sec-
tion; 

(2) Criteria that must be used by a 
public school selected under paragraph 
(a) of this section in the establishment 
of a school-based standing panel to 
carry out the duties described in 
§ 300.246(b) and that ensure that the 
membership of the panel reflects the 
diversity of the community in which 
the public school is located and in-
cludes, at a minimum— 

(i) Parents of children with disabil-
ities who attend a public school, in-
cluding parents of children with dis-
abilities from unserved and under-
served populations, as appropriate; 

(ii) Special education and general 
education teachers of public schools; 
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(iii) Special education and general 
education administrators, or the des-
ignee of those administrators, of those 
public schools; and 

(iv) Related services providers who 
are responsible for providing services 
to the children with disabilities who 
attend those public schools; and 

(3) Criteria that must be used by the 
LEA with respect to the distribution of 
funds under Part B of the Act to carry 
out this section; 

(d) Disseminate the criteria estab-
lished under paragraph (c) of this sec-
tion to local school district personnel 
and local parent organizations within 
the jurisdiction of the LEA; 

(e) Require a public school that de-
sires to design, implement, and evalu-
ate a school-based improvement plan 
to submit an application at the time, 
in the manner and accompanied by the 
information, that the LEA shall rea-
sonably require; and 

(f) Establish procedures for approval 
by the LEA of a school-based improve-
ment plan designed under Part B of the 
Act. 

(Authority:1413(g)(4)) 

§ 300.248 Limitation. 

A school-based improvement plan de-
scribed in § 300.245(a) may be submitted 
to an LEA for approval only if a con-
sensus with respect to any matter re-
lating to the design, implementation, 
or evaluation of the goals of the plan is 
reached by the school-based standing 
panel that designed the plan. 

(Authority: 20 U.S.C. 1413(g)(5)) 

§ 300.249 Additional requirements. 

(a) Parental involvement. In carrying 
out the requirements of §§ 300.245– 
300.250, an LEA shall ensure that the 
parents of children with disabilities are 
involved in the design, evaluation, and, 
if appropriate, implementation of 
school-based improvement plans in ac-
cordance with this section. 

(b) Plan approval. An LEA may ap-
prove a school-based improvement plan 
of a public school within the jurisdic-
tion of the agency for a period of 3 
years, if— 

(1) The approval is consistent with 
the policies, procedures, and practices 

established by the LEA and in accord-
ance with §§ 300.245–300.250; and 

(2) A majority of parents of children 
who are members of the school-based 
standing panel, and a majority of other 
members of the school-based standing 
panel that designed the plan, agree in 
writing to the plan. 

(Authority: 20 U.S.C. 1413(g)(6)) 

§ 300.250 Extension of plan. 

If a public school within the jurisdic-
tion of an LEA meets the applicable re-
quirements and criteria described in 
§§ 300.246 and 300.247 at the expiration of 
the 3-year approval period described 
§ 300.249(b), the agency may approve a 
school-based improvement plan of the 
school for an additional 3-year period. 

(Authority: 20 U.S.C. 1413(g)(7)) 

SECRETARY OF THE INTERIOR— 
ELIGIBILITY 

§ 300.260 Submission of information. 

The Secretary may provide the Sec-
retary of the Interior amounts under 
§ 300.715(b) and (c) for a fiscal year only 
if the Secretary of the Interior submits 
to the Secretary information that— 

(a) Meets the requirements of section 
612(a)(1), (3)—(9), (10)(B), (C), (11)—(12), 
(14)—(17), (20), (21) and (22) of the Act 
(including monitoring and evaluation 
activities); 

(b) Meets the requirements of section 
612(b) and (e) of the Act; 

(c) Meets the requirements of section 
613(a)(1), (2)(A)(i), (6), and (7) of the 
Act; 

(d) Meets the requirements of this 
part that implement the sections of the 
Act listed in paragraphs (a)–(c) of this 
section; 

(e) Includes a description of how the 
Secretary of the Interior will coordi-
nate the provision of services under 
Part B of the Act with LEAs, tribes 
and tribal organizations, and other pri-
vate and Federal service providers; 

(f) Includes an assurance that there 
are public hearings, adequate notice of 
the hearings, and an opportunity for 
comment afforded to members of 
tribes, tribal governing bodies, and af-
fected local school boards before the 
adoption of the policies, programs, and 
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procedures described in paragraph (a) 
of this section; 

(g) Includes an assurance that the 
Secretary of the Interior will provide 
the information that the Secretary 
may require to comply with section 618 
of the Act, including data on the num-
ber of children with disabilities served 
and the types and amounts of services 
provided and needed; 

(h)(1) Includes an assurance that the 
Secretary of the Interior and the Sec-
retary of Health and Human Services 
have entered into a memorandum of 
agreement, to be provided to the Sec-
retary, for the coordination of services, 
resources, and personnel between their 
respective Federal, State, and local of-
fices and with the SEAs and LEAs and 
other entities to facilitate the provi-
sion of services to Indian children with 
disabilities residing on or near reserva-
tions. 

(2) The agreement must provide for 
the apportionment of responsibilities 
and costs, including child find, evalua-
tion, diagnosis, remediation or thera-
peutic measures, and (if appropriate) 
equipment and medical or personal 
supplies, as needed for a child with a 
disability to remain in a school or pro-
gram; and 

(i) Includes an assurance that the De-
partment of the Interior will cooperate 
with the Department in its exercise of 
monitoring and oversight of the re-
quirements in this section and 
§§ 300.261–300.267, and any agreements 
entered into between the Secretary of 
the Interior and other entities under 
Part B of the Act, and will fulfill its 
duties under Part B of the Act. Section 
616(a) of the Act applies to the informa-
tion described in this section. 

(Authority: 20 U.S.C. 1411(i)(2)) 

§ 300.261 Public participation. 
In fulfilling the requirements of 

§ 300.260 the Secretary of the Interior 
shall provide for public participation 
consistent with §§ 300.280–300.284. 

(Authority: 20 U.S.C. 1411(i)) 

§ 300.262 Use of Part B funds. 
(a) The Department of the Interior 

may use five percent of its payment 
under § 300.715(b) and (c) in any fiscal 
year, or $500,000, whichever is greater, 

for administrative costs in carrying 
out the provisions of this part. 

(b) Payments to the Secretary of the 
Interior under § 300.716 must be used in 
accordance with that section. 

(Authority: 20 U.S.C. 1411(i)) 

§ 300.263 Plan for coordination of serv-
ices. 

(a) The Secretary of the Interior 
shall develop and implement a plan for 
the coordination of services for all In-
dian children with disabilities residing 
on reservations covered under Part B 
of the Act. 

(b) The plan must provide for the co-
ordination of services benefiting these 
children from whatever source, includ-
ing tribes, the Indian Health Service, 
other BIA divisions, and other Federal 
agencies. 

(c) In developing the plan, the Sec-
retary of the Interior shall consult 
with all interested and involved par-
ties. 

(d) The plan must be based on the 
needs of the children and the system 
best suited for meeting those needs, 
and may involve the establishment of 
cooperative agreements between the 
BIA, other Federal agencies, and other 
entities. 

(e) The plan also must be distributed 
upon request to States, SEAs and 
LEAs, and other agencies providing 
services to infants, toddlers, and chil-
dren with disabilities, to tribes, and to 
other interested parties. 

(Authority: 20 U.S.C. 1411(i)(4)) 

§ 300.264 Definitions. 
(a) Indian. As used in this part, the 

term Indian means an individual who is 
a member of an Indian tribe. 

(b) Indian tribe. As used in this part, 
the term Indian tribe means any Fed-
eral or State Indian tribe, band, 
rancheria, pueblo, colony, or commu-
nity, including any Alaska Native vil-
lage or regional village corporation (as 
defined in or established under the 
Alaska Native Claims Settlement Act). 

(Authority: 20 U.S.C. 1401(9) and (10)) 

§ 300.265 Establishment of advisory 
board. 

(a) To meet the requirements of sec-
tion 612(a)(21) of the Act, the Secretary 
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of the Interior shall establish, not later 
than December 4, 1997 under the BIA, 
an advisory board composed of individ-
uals involved in or concerned with the 
education and provision of services to 
Indian infants, toddlers, and children 
with disabilities, including Indians 
with disabilities, Indian parents of the 
children, teachers, service providers, 
State and local educational officials, 
representatives of tribes or tribal orga-
nizations, representatives from State 
Interagency Coordinating Councils 
under section 641 of the Act in States 
having reservations, and other mem-
bers representing the various divisions 
and entities of the BIA. The chair-
person must be selected by the Sec-
retary of the Interior. 

(b) The advisory board shall— 
(1) Assist in the coordination of serv-

ices within the BIA and with other 
local, State, and Federal agencies in 
the provision of education for infants, 
toddlers, and children with disabilities; 

(2) Advise and assist the Secretary of 
the Interior in the performance of the 
Secretary’s responsibilities described 
in section 611(i) of the Act; 

(3) Develop and recommend policies 
concerning effective inter- and intra- 
agency collaboration, including modi-
fications to regulations, and the elimi-
nation of barriers to inter- and intra- 
agency programs and activities; 

(4) Provide assistance and dissemi-
nate information on best practices, ef-
fective program coordination strate-
gies, and recommendations for im-
proved educational programming for 
Indian infants, toddlers, and children 
with disabilities; and 

(5) Provide assistance in the prepara-
tion of information required under 
§ 300.260(g). 

(Authority: 20 U.S.C. 1411(i)(5)) 

§ 300.266 Annual report by advisory 
board. 

(a) General. The advisory board estab-
lished under § 300.265 shall prepare and 
submit to the Secretary of the Interior 
and to the Congress an annual report 
containing a description of the activi-
ties of the advisory board for the pre-
ceding year. 

(b) Report to the Secretary. The Sec-
retary of the Interior shall make avail-

able to the Secretary the report de-
scribed in paragraph (a) of this section. 

(Authority: 20 U.S.C. 1411(i)(6)(A)) 

§ 300.267 Applicable regulations. 

The Secretary of the Interior shall 
comply with the requirements of 
§§ 300.301–300.303, 300.305–300.309, 300.340– 
300.348, 300.351, 300.360–300.382, 300.400– 
300.402, 300.500–300.586, 300.600–300.621, 
and 300.660–300.662. 

(Authority: 20 U.S.C. 1411(i)(2)(A)) 

PUBLIC PARTICIPATION 

§ 300.280 Public hearings before adopt-
ing State policies and procedures. 

Prior to its adoption of State policies 
and procedures related to this part, the 
SEA shall— 

(a) Make the policies and procedures 
available to the general public; 

(b) Hold public hearings; and 
(c) Provide an opportunity for com-

ment by the general public on the poli-
cies and procedures. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§ 300.281 Notice. 

(a) The SEA shall provide adequate 
notice to the general public of the pub-
lic hearings. 

(b) The notice must be in sufficient 
detail to inform the general public 
about— 

(1) The purpose and scope of the 
State policies and procedures and their 
relation to Part B of the Act; 

(2) The availability of the State poli-
cies and procedures; 

(3) The date, time, and location of 
each public hearing; 

(4) The procedures for submitting 
written comments about the policies 
and procedures; and 

(5) The timetable for submitting the 
policies and procedures to the Sec-
retary for approval. 

(c) The notice must be published or 
announced— 

(1) In newspapers or other media, or 
both, with circulation adequate to no-
tify the general public about the hear-
ings; and 
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(2) Enough in advance of the date of 
the hearings to afford interested par-
ties throughout the State a reasonable 
opportunity to participate. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§ 300.282 Opportunity to participate; 
comment period. 

(a) The SEA shall conduct the public 
hearings at times and places that af-
ford interested parties throughout the 
State a reasonable opportunity to par-
ticipate. 

(b) The policies and procedures must 
be available for comment for a period 
of at least 30 days following the date of 
the notice under § 300.281. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§ 300.283 Review of public comments 
before adopting policies and proce-
dures. 

Before adopting the policies and pro-
cedures, the SEA shall— 

(a) Review and consider all public 
comments; and 

(b) Make any necessary modifica-
tions in those policies and procedures. 

(Authority: 20 U.S.C. 1412(a)(20)) 

§ 300.284 Publication and availability 
of approved policies and proce-
dures. 

After the Secretary approves a 
State’s policies and procedures, the 
SEA shall give notice in newspapers or 
other media, or both, that the policies 
and procedures are approved. The no-
tice must name places throughout the 
State where the policies and proce-
dures are available for access by any 
interested person. 

(Authority: 20 U.S.C. 1412(a)(20)) 

Subpart C—Services 
FREE APPROPRIATE PUBLIC EDUCATION 

§ 300.300 Provision of FAPE. 
(a) General. (1) Subject to paragraphs 

(b) and (c) of this section and § 300.311, 
each State receiving assistance under 
this part shall ensure that FAPE is 
available to all children with disabil-
ities, aged 3 through 21, residing in the 
State, including children with disabil-
ities who have been suspended or ex-
pelled from school. 

(2) As a part of its obligation under 
paragraph (a)(1) of this section, each 
State must ensure that the require-
ments of § 300.125 (to identify, locate, 
and evaluate all children with disabil-
ities) are implemented by public agen-
cies throughout the State. 

(3)(i) The services provided to the 
child under this part address all of the 
child’s identified special education and 
related services needs described in 
paragraph (a) of this section. 

(ii) The services and placement need-
ed by each child with a disability to re-
ceive FAPE must be based on the 
child’s unique needs and not on the 
child’s disability. 

(b) Exception for age ranges 3–5 and 18– 
21. This paragraph provides the rules 
for applying the requirements in para-
graph (a) of this section to children 
with disabilities aged 3, 4, 5, 18, 19, 20, 
and 21 within the State: 

(1) If State law or a court order re-
quires the State to provide education 
for children with disabilities in any 
disability category in any of these age 
groups, the State must make FAPE 
available to all children with disabil-
ities of the same age who have that dis-
ability. 

(2) If a public agency provides edu-
cation to nondisabled children in any 
of these age groups, it must make 
FAPE available to at least a propor-
tionate number of children with dis-
abilities of the same age. 

(3) If a public agency provides edu-
cation to 50 percent or more of its chil-
dren with disabilities in any disability 
category in any of these age groups, it 
must make FAPE available to all its 
children with disabilities of the same 
age who have that disability. This pro-
vision does not apply to children aged 
3 through 5 for any fiscal year for 
which the State receives a grant under 
section 619(a)(1) of the Act. 

(4) If a public agency provides edu-
cation to a child with a disability in 
any of these age groups, it must make 
FAPE available to that child and pro-
vide that child and his or her parents 
all of the rights under Part B of the 
Act and this part. 

(5) A State is not required to make 
FAPE available to a child with a dis-
ability in one of these age groups if— 
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(i) State law expressly prohibits, or 
does not authorize, the expenditure of 
public funds to provide education to 
nondisabled children in that age group; 
or 

(ii) The requirement is inconsistent 
with a court order that governs the 
provision of free public education to 
children with disabilities in that State. 

(c) Children aged 3 through 21 on In-
dian reservations. With the exception of 
children identified in § 300.715(b) and 
(c), the SEA shall ensure that all of the 
requirements of Part B of the Act are 
implemented for all children with dis-
abilities aged 3 through 21 on reserva-
tions. 

(Authority: 20 U.S.C. 1412(a)(1), 1411(i)(1)(C), 
S. Rep. No. 94—168, p. 19 (1975)) 

§ 300.301 FAPE—methods and pay-
ments. 

(a) Each State may use whatever 
State, local, Federal, and private 
sources of support are available in the 
State to meet the requirements of this 
part. For example, if it is necessary to 
place a child with a disability in a resi-
dential facility, a State could use joint 
agreements between the agencies in-
volved for sharing the cost of that 
placement. 

(b) Nothing in this part relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 
to pay for services provided to a child 
with a disability. 

(c) Consistent with §§ 300.342(b)(2) and 
300.343(b), the State must ensure that 
there is no delay in implementing a 
child’s IEP, including any case in 
which the payment source for pro-
viding or paying for special education 
and related services to the child is 
being determined. 

(Authority: 20 U.S.C. 1401(8), 1412(a)(1)) 

§ 300.302 Residential placement. 

If placement in a public or private 
residential program is necessary to 
provide special education and related 
services to a child with a disability, 
the program, including non-medical 
care and room and board, must be at no 
cost to the parents of the child. 

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B)) 

§ 300.303 Proper functioning of hear-
ing aids. 

Each public agency shall ensure that 
the hearing aids worn in school by chil-
dren with hearing impairments, includ-
ing deafness, are functioning properly. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§ 300.304 Full educational opportunity 
goal. 

Each SEA shall ensure that each pub-
lic agency establishes and implements 
a goal of providing full educational op-
portunity to all children with disabil-
ities in the area served by the public 
agency. 

(Authority: 20 U.S.C. 1412(a)(2) 

§ 300.305 Program options. 
Each public agency shall take steps 

to ensure that its children with disabil-
ities have available to them the vari-
ety of educational programs and serv-
ices available to nondisabled children 
in the area served by the agency, in-
cluding art, music, industrial arts, con-
sumer and homemaking education, and 
vocational education. 

(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(1)) 

§ 300.306 Nonacademic services. 
(a) Each public agency shall take 

steps to provide nonacademic and ex-
tracurricular services and activities in 
the manner necessary to afford chil-
dren with disabilities an equal oppor-
tunity for participation in those serv-
ices and activities. 

(b) Nonacademic and extracurricular 
services and activities may include 
counseling services, athletics, trans-
portation, health services, recreational 
activities, special interest groups or 
clubs sponsored by the public agency, 
referrals to agencies that provide as-
sistance to individuals with disabil-
ities, and employment of students, in-
cluding both employment by the public 
agency and assistance in making out-
side employment available. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§ 300.307 Physical education. 
(a) General. Physical education serv-

ices, specially designed if necessary, 
must be made available to every child 
with a disability receiving FAPE. 
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(b) Regular physical education. Each 
child with a disability must be afforded 
the opportunity to participate in the 
regular physical education program 
available to nondisabled children un-
less— 

(1) The child is enrolled full time in a 
separate facility; or 

(2) The child needs specially designed 
physical education, as prescribed in the 
child’s IEP. 

(c) Special physical education. If spe-
cially designed physical education is 
prescribed in a child’s IEP, the public 
agency responsible for the education of 
that child shall provide the services di-
rectly or make arrangements for those 
services to be provided through other 
public or private programs. 

(d) Education in separate facilities. The 
public agency responsible for the edu-
cation of a child with a disability who 
is enrolled in a separate facility shall 
ensure that the child receives appro-
priate physical education services in 
compliance with paragraphs (a) and (c) 
of this section. 

(Authority: 20 U.S.C. 1412(a)(25), 1412(a)(5)(A)) 

§ 300.308 Assistive technology. 

(a) Each public agency shall ensure 
that assistive technology devices or as-
sistive technology services, or both, as 
those terms are defined in §§ 300.5–300.6, 
are made available to a child with a 
disability if required as a part of the 
child’s— 

(1) Special education under § 300.26; 
(2) Related services under § 300.24; or 
(3) Supplementary aids and services 

under §§ 300.28 and 300.550(b)(2). 
(b) On a case-by-case basis, the use of 

school-purchased assistive technology 
devices in a child’s home or in other 
settings is required if the child’s IEP 
team determines that the child needs 
access to those devices in order to re-
ceive FAPE. 

(Authority: 20 U.S.C. 1412(a)(12)(B)(i)) 

§ 300.309 Extended school year serv-
ices. 

(a) General. (1) Each public agency 
shall ensure that extended school year 
services are available as necessary to 
provide FAPE, consistent with para-
graph (a)(2) of this section. 

(2) Extended school year services 
must be provided only if a child’s IEP 
team determines, on an individual 
basis, in accordance with §§ 300.340– 
300.350, that the services are necessary 
for the provision of FAPE to the child. 

(3) In implementing the requirements 
of this section, a public agency may 
not— 

(i) Limit extended school year serv-
ices to particular categories of dis-
ability; or 

(ii) Unilaterally limit the type, 
amount, or duration of those services. 

(b) Definition. As used in this section, 
the term extended school year services 
means special education and related 
services that— 

(1) Are provided to a child with a dis-
ability— 

(i) Beyond the normal school year of 
the public agency; 

(ii) In accordance with the child’s 
IEP; and 

(iii) At no cost to the parents of the 
child; and 

(2) Meet the standards of the SEA. 

(Authority: 20 U.S.C. 1412(a)(1)) 

§ 300.310 [Reserved] 

§ 300.311 FAPE requirements for stu-
dents with disabilities in adult pris-
ons. 

(a) Exception to FAPE for certain stu-
dents. Except as provided in 
§ 300.122(a)(2)(ii), the obligation to 
make FAPE available to all children 
with disabilities does not apply with 
respect to students aged 18 through 21 
to the extent that State law does not 
require that special education and re-
lated services under Part B of the Act 
be provided to students with disabil-
ities who, in the last educational place-
ment prior to their incarceration in an 
adult correctional facility— 

(1) Were not actually identified as 
being a child with a disability under 
§ 300.7; and 

(2) Did not have an IEP under Part B 
of the Act. 

(b) Requirements that do not apply. 
The following requirements do not 
apply to students with disabilities who 
are convicted as adults under State law 
and incarcerated in adult prisons: 

(1) The requirements contained in 
§ 300.138 and § 300.347(a)(5)(i) (relating to 
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participation of children with disabil-
ities in general assessments). 

(2) The requirements in § 300.347(b) 
(relating to transition planning and 
transition services), with respect to the 
students whose eligibility under Part B 
of the Act will end, because of their 
age, before they will be eligible to be 
released from prison based on consider-
ation of their sentence and eligibility 
for early release. 

(c) Modifications of IEP or placement. 
(1) Subject to paragraph (c)(2) of this 
section, the IEP team of a student with 
a disability, who is convicted as an 
adult under State law and incarcerated 
in an adult prison, may modify the stu-
dent’s IEP or placement if the State 
has demonstrated a bona fide security 
or compelling penological interest that 
cannot otherwise be accommodated. 

(2) The requirements of §§ 300.340(a) 
and 300.347(a) relating to IEPs, and 
300.550(b) relating to LRE, do not apply 
with respect to the modifications de-
scribed in paragraph (c)(1) of this sec-
tion. 

(Authority: 20 U.S.C. 1412(a)(1), 1414(d)(6)) 

§ 300.312 Children with disabilities in 
public charter schools. 

(a) Children with disabilities who at-
tend public charter schools and their 
parents retain all rights under this 
part. 

(b) If the public charter school is an 
LEA, consistent with § 300.17, that re-
ceives funding under §§ 300.711–300.714, 
that charter school is responsible for 
ensuring that the requirements of this 
part are met, unless State law assigns 
that responsibility to some other enti-
ty. 

(c) If the public charter school is a 
school of an LEA that receives funding 
under §§ 300.711–300.714 and includes 
other public schools— 

(1) The LEA is responsible for ensur-
ing that the requirements of this part 
are met, unless State law assigns that 
responsibility to some other entity; 
and 

(2) The LEA must meet the require-
ments of § 300.241. 

(d)(1) If the public charter school is 
not an LEA receiving funding under 
§§ 300.711–300.714, or a school that is 
part of an LEA receiving funding under 
§§ 300.711–300.714, the SEA is responsible 

for ensuring that the requirements of 
this part are met. 

(2) Paragraph (d)(1) of this section 
does not preclude a State from assign-
ing initial responsibility for ensuring 
the requirements of this part are met 
to another entity; however, the SEA 
must maintain the ultimate responsi-
bility for ensuring compliance with 
this part, consistent with § 300.600. 

(Authority: 20 U.S.C. 1413(a)(5)) 

§ 300.313 Children experiencing devel-
opmental delays. 

(a) Use of term developmental delay. (1) 
A State that adopts the term develop-
mental delay under § 300.7(b) determines 
whether it applies to children aged 3 
through 9, or to a subset of that age 
range (e.g., ages 3 through 5). 

(2) A State may not require an LEA 
to adopt and use the term develop-
mental delay for any children within its 
jurisdiction. 

(3) If an LEA uses the term develop-
mental delay for children described in 
§ 300.7(b), the LEA must conform to 
both the State’s definition of that term 
and to the age range that has been 
adopted by the State. 

(4) If a State does not adopt the term 
developmental delay, an LEA may not 
independently use that term as a basis 
for establishing a child’s eligibility 
under this part. 

(b) Use of individual disability cat-
egories. (1) Any State or LEA that 
elects to use the term developmental 
delay for children aged 3 through 9 may 
also use one or more of the disability 
categories described in § 300.7 for any 
child within that age range if it is de-
termined, through the evaluation con-
ducted under §§ 300.530–300.536, that the 
child has an impairment described in 
§ 300.7, and because of that impairment 
needs special education and related 
services. 

(2) The State or LEA shall ensure 
that all of the child’s special education 
and related services needs that have 
been identified through the evaluation 
described in paragraph (b)(1) of this 
section are appropriately addressed. 

(c) Common definition of developmental 
delay. A State may adopt a common 
definition of developmental delay for use 
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in programs under Parts B and C of the 
Act. 

(Authority: 20 U.S.C. 1401(3)(A) and (B)) 

EVALUATIONS AND REEVALUATIONS 

§ 300.320 Initial evaluations. 
(a) Each public agency shall ensure 

that a full and individual evaluation is 
conducted for each child being consid-
ered for special education and related 
services under Part B of the Act— 

(1) To determine if the child is a 
‘‘child with a disability’’ under § 300.7; 
and 

(2) To determine the educational 
needs of the child. 

(b) In implementing the require-
ments of paragraph (a) of this section, 
the public agency shall ensure that— 

(1) The evaluation is conducted in ac-
cordance with the procedures described 
in §§ 300.530–300.535; and 

(2) The results of the evaluation are 
used by the child’s IEP team in meet-
ing the requirements of §§ 300.340– 
300.350. 

(Authority: 20 U.S.C. 1414(a), (b), and (c)) 

§ 300.321 Reevaluations. 
Each public agency shall ensure 

that— 
(a) A reevaluation of each child with 

a disability is conducted in accordance 
with § 300.536; and 

(b) The results of any reevaluations 
are addressed by the child’s IEP team 
under §§ 300.340–300.349 in reviewing and, 
as appropriate, revising the child’s 
IEP. 

(Authority: 20 U.S.C. 1414(a)(2)) 

§§ 300.322–300.324 [Reserved] 

INDIVIDUALIZED EDUCATION PROGRAMS 

§ 300.340 Definitions related to IEPs. 
(a) Individualized education program. 

As used in this part, the term individ-
ualized education program or IEP means 
a written statement for a child with a 
disability that is developed, reviewed, 
and revised in a meeting in accordance 
with §§ 300.341–300.350. 

(b) Participating agency. As used in 
§ 300.348, participating agency means a 
State or local agency, other than the 
public agency responsible for a stu-

dent’s education, that is financially 
and legally responsible for providing 
transition services to the student. 

(Authority: 20 U.S.C. 1401(11), 1412(a)(10)(B)) 

§ 300.341 Responsibility of SEA and 
other public agencies for IEPs. 

(a) The SEA shall ensure that each 
public agency— 

(1) Except as provided in §§ 300.450– 
300.462, develops and implements an 
IEP for each child with a disability 
served by that agency; and 

(2) Ensures that an IEP is developed 
and implemented for each eligible child 
placed in or referred to a private school 
or facility by the public agency. 

(b) Paragraph (a) of this section ap-
plies to— 

(1) The SEA, if it is involved in pro-
viding direct services to children with 
disabilities, in accordance with 
§ 300.370(a) and (b)(1); and 

(2) Except as provided in § 300.600(d), 
the other public agencies described in 
§ 300.2, including LEAs and other State 
agencies that provide special education 
and related services either directly, by 
contract, or through other arrange-
ments. 

(Authority: 20 U.S.C. 1412(a)(4), (a)(10)(B)) 

§ 300.342 When IEPs must be in effect. 

(a) General. At the beginning of each 
school year, each public agency shall 
have an IEP in effect for each child 
with a disability within its jurisdic-
tion. 

(b) Implementation of IEPs. Each pub-
lic agency shall ensure that— 

(1) An IEP— 
(i) Is in effect before special edu-

cation and related services are pro-
vided to an eligible child under this 
part; and 

(ii) Is implemented as soon as pos-
sible following the meetings described 
under § 300.343; 

(2) The child’s IEP is accessible to 
each regular education teacher, special 
education teacher, related service pro-
vider, and other service provider who is 
responsible for its implementation; and 

(3) Each teacher and provider de-
scribed in paragraph (b)(2) of this sec-
tion is informed of— 
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(i) His or her specific responsibilities 
related to implementing the child’s 
IEP; and 

(ii) The specific accommodations, 
modifications, and supports that must 
be provided for the child in accordance 
with the IEP. 

(c) IEP or IFSP for children aged 3 
through 5. (1) In the case of a child with 
a disability aged 3 through 5 (or, at the 
discretion of the SEA a 2-year-old child 
with a disability who will turn age 3 
during the school year), an IFSP that 
contains the material described in sec-
tion 636 of the Act, and that is devel-
oped in accordance with §§ 300.341– 
300.346 and §§ 300.349–300.350, may serve 
as the IEP of the child if using that 
plan as the IEP is— 

(i) Consistent with State policy; and 
(ii) Agreed to by the agency and the 

child’s parents. 
(2) In implementing the requirements 

of paragraph (c)(1) of this section, the 
public agency shall— 

(i) Provide to the child’s parents a 
detailed explanation of the differences 
between an IFSP and an IEP; and 

(ii) If the parents choose an IFSP, ob-
tain written informed consent from the 
parents. 

(d) Effective date for new requirements. 
All IEPs developed, reviewed, or re-
vised on or after July 1, 1998 must meet 
the requirements of §§ 300.340–300.350. 

(Authority: 20 U.S.C. 1414(d)(2)(A) and (B), 
Pub. L. 105–17, sec. 201(a)(2)(A), (C) 

§ 300.343 IEP meetings. 
(a) General. Each public agency is re-

sponsible for initiating and conducting 
meetings for the purpose of developing, 
reviewing, and revising the IEP of a 
child with a disability (or, if consistent 
with § 300.342(c), an IFSP). 

(b) Initial IEPs; provision of services. 
(1) Each public agency shall ensure 
that within a reasonable period of time 
following the agency’s receipt of parent 
consent to an initial evaluation of a 
child— 

(i) The child is evaluated; and 
(ii) If determined eligible under this 

part, special education and related 
services are made available to the child 
in accordance with an IEP. 

(2) In meeting the requirement in 
paragraph (b)(1) of this section, a meet-
ing to develop an IEP for the child 

must be conducted within 30-days of a 
determination that the child needs spe-
cial education and related services. 

(c) Review and revision of IEPs. Each 
public agency shall ensure that the IEP 
team— 

(1) Reviews the child’s IEP periodi-
cally, but not less than annually, to de-
termine whether the annual goals for 
the child are being achieved; and 

(2) Revises the IEP as appropriate to 
address— 

(i) Any lack of expected progress to-
ward the annual goals described in 
§ 300.347(a), and in the general cur-
riculum, if appropriate; 

(ii) The results of any reevaluation 
conducted under § 300.536; 

(iii) Information about the child pro-
vided to, or by, the parents, as de-
scribed in § 300.533(a)(1); 

(iv) The child’s anticipated needs; or 
(v) Other matters. 

(Authority: 20 U.S.C. 1413(a)(1), 1414(d)(4)(A) 

§ 300.344 IEP team. 
(a) General. The public agency shall 

ensure that the IEP team for each 
child with a disability includes— 

(1) The parents of the child; 
(2) At least one regular education 

teacher of the child (if the child is, or 
may be, participating in the regular 
education environment); 

(3) At least one special education 
teacher of the child, or if appropriate, 
at least one special education provider 
of the child; 

(4) A representative of the public 
agency who— 

(i) Is qualified to provide, or super-
vise the provision of, specially designed 
instruction to meet the unique needs of 
children with disabilities; 

(ii) Is knowledgeable about the gen-
eral curriculum; and 

(iii) Is knowledgeable about the 
availability of resources of the public 
agency; 

(5) An individual who can interpret 
the instructional implications of eval-
uation results, who may be a member 
of the team described in paragraphs 
(a)(2) through (6) of this section; 

(6) At the discretion of the parent or 
the agency, other individuals who have 
knowledge or special expertise regard-
ing the child, including related services 
personnel as appropriate; and 
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(7) If appropriate, the child. 
(b) Transition services participants. (1) 

Under paragraph (a)(7) of this section, 
the public agency shall invite a student 
with a disability of any age to attend 
his or her IEP meeting if a purpose of 
the meeting will be the consideration 
of— 

(i) The student’s transition services 
needs under § 300.347(b)(1); 

(ii) The needed transition services for 
the student under § 300.347(b)(2); or 

(iii) Both. 
(2) If the student does not attend the 

IEP meeting, the public agency shall 
take other steps to ensure that the stu-
dent’s preferences and interests are 
considered. 

(3)(i) In implementing the require-
ments of § 300.347(b)(2), the public agen-
cy also shall invite a representative of 
any other agency that is likely to be 
responsible for providing or paying for 
transition services. 

(ii) If an agency invited to send a rep-
resentative to a meeting does not do 
so, the public agency shall take other 
steps to obtain participation of the 
other agency in the planning of any 
transition services. 

(c) Determination of knowledge and 
special expertise. The determination of 
the knowledge or special expertise of 
any individual described in paragraph 
(a)(6) of this section shall be made by 
the party (parents or public agency) 
who invited the individual to be a 
member of the IEP. 

(d) Designating a public agency rep-
resentative. A public agency may des-
ignate another public agency member 
of the IEP team to also serve as the 
agency representative, if the criteria in 
paragraph (a)(4) of this section are sat-
isfied. 

(Authority: 20 U.S.C. 1401(30), 1414(d)(1)(A)(7), 
(B)) 

§ 300.345 Parent participation. 
(a) Public agency responsibility—gen-

eral. Each public agency shall take 
steps to ensure that one or both of the 
parents of a child with a disability are 
present at each IEP meeting or are af-
forded the opportunity to participate, 
including— 

(1) Notifying parents of the meeting 
early enough to ensure that they will 
have an opportunity to attend; and 

(2) Scheduling the meeting at a mu-
tually agreed on time and place. 

(b) Information provided to parents. (1) 
The notice required under paragraph 
(a)(1) of this section must— 

(i) Indicate the purpose, time, and lo-
cation of the meeting and who will be 
in attendance; and 

(ii) Inform the parents of the provi-
sions in § 300.344(a)(6) and (c) (relating 
to the participation of other individ-
uals on the IEP team who have knowl-
edge or special expertise about the 
child). 

(2) For a student with a disability be-
ginning at age 14, or younger, if appro-
priate, the notice must also— 

(i) Indicate that a purpose of the 
meeting will be the development of a 
statement of the transition services 
needs of the student required in 
§ 300.347(b)(1); and 

(ii) Indicate that the agency will in-
vite the student. 

(3) For a student with a disability be-
ginning at age 16, or younger, if appro-
priate, the notice must— 

(i) Indicate that a purpose of the 
meeting is the consideration of needed 
transition services for the student re-
quired in § 300.347(b)(2); 

(ii) Indicate that the agency will in-
vite the student; and 

(iii) Identify any other agency that 
will be invited to send a representative. 

(c) Other methods to ensure parent par-
ticipation. If neither parent can attend, 
the public agency shall use other meth-
ods to ensure parent participation, in-
cluding individual or conference tele-
phone calls. 

(d) Conducting an IEP meeting without 
a parent in attendance. A meeting may 
be conducted without a parent in at-
tendance if the public agency is unable 
to convince the parents that they 
should attend. In this case the public 
agency must have a record of its at-
tempts to arrange a mutually agreed 
on time and place, such as— 

(1) Detailed records of telephone calls 
made or attempted and the results of 
those calls; 

(2) Copies of correspondence sent to 
the parents and any responses received; 
and 

(3) Detailed records of visits made to 
the parent’s home or place of employ-
ment and the results of those visits. 
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(e) Use of interpreters or other action, 
as appropriate. The public agency shall 
take whatever action is necessary to 
ensure that the parent understands the 
proceedings at the IEP meeting, in-
cluding arranging for an interpreter for 
parents with deafness or whose native 
language is other than English. 

(f) Parent copy of child’s IEP. The pub-
lic agency shall give the parent a copy 
of the child’s IEP at no cost to the par-
ent. 

(Authority: 20 U.S.C. 1414(d)(1)(B)(i)) 

§ 300.346 Development, review, and re-
vision of IEP. 

(a) Development of IEP. (1) General. In 
developing each child’s IEP, the IEP 
team, shall consider— 

(i) The strengths of the child and the 
concerns of the parents for enhancing 
the education of their child; 

(ii) The results of the initial or most 
recent evaluation of the child; and 

(iii) As appropriate, the results of the 
child’s performance on any general 
State or district-wide assessment pro-
grams. 

(2) Consideration of special factors. The 
IEP team also shall— 

(i) In the case of a child whose behav-
ior impedes his or her learning or that 
of others, consider, if appropriate, 
strategies, including positive behav-
ioral interventions, strategies, and sup-
ports to address that behavior; 

(ii) In the case of a child with limited 
English proficiency, consider the lan-
guage needs of the child as those needs 
relate to the child’s IEP; 

(iii) In the case of a child who is blind 
or visually impaired, provide for in-
struction in Braille and the use of 
Braille unless the IEP team deter-
mines, after an evaluation of the 
child’s reading and writing skills, 
needs, and appropriate reading and 
writing media (including an evaluation 
of the child’s future needs for instruc-
tion in Braille or the use of Braille), 
that instruction in Braille or the use of 
Braille is not appropriate for the child; 

(iv) Consider the communication 
needs of the child, and in the case of a 
child who is deaf or hard of hearing, 
consider the child’s language and com-
munication needs, opportunities for di-
rect communications with peers and 
professional personnel in the child’s 

language and communication mode, 
academic level, and full range of needs, 
including opportunities for direct in-
struction in the child’s language and 
communication mode; and 

(v) Consider whether the child re-
quires assistive technology devices and 
services. 

(b) Review and Revision of IEP. In con-
ducting a meeting to review, and, if ap-
propriate, revise a child’s IEP, the IEP 
team shall consider the factors de-
scribed in paragraph (a) of this section. 

(c) Statement in IEP. If, in considering 
the special factors described in para-
graphs (a)(1) and (2) of this section, the 
IEP team determines that a child needs 
a particular device or service (includ-
ing an intervention, accommodation, 
or other program modification) in 
order for the child to receive FAPE, 
the IEP team must include a statement 
to that effect in the child’s IEP. 

(d) Requirement with respect to regular 
education teacher. The regular edu-
cation teacher of a child with a dis-
ability, as a member of the IEP team, 
must, to the extent appropriate, par-
ticipate in the development, review, 
and revision of the child’s IEP, includ-
ing assisting in the determination of— 

(1) Appropriate positive behavioral 
interventions and strategies for the 
child; and 

(2) Supplementary aids and services, 
program modifications or supports for 
school personnel that will be provided 
for the child, consistent with 
§ 300.347(a)(3). 

(e) Construction. Nothing in this sec-
tion shall be construed to require the 
IEP team to include information under 
one component of a child’s IEP that is 
already contained under another com-
ponent of the child’s IEP. 

(Authority: 20 U.S.C. 1414(d)(3) and (4)(B) and 
(e)) 

§ 300.347 Content of IEP. 
(a) General. The IEP for each child 

with a disability must include— 
(1) A statement of the child’s present 

levels of educational performance, in-
cluding— 

(i) How the child’s disability affects 
the child’s involvement and progress in 
the general curriculum (i.e., the same 
curriculum as for nondisabled chil-
dren); or 
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(ii) For preschool children, as appro-
priate, how the disability affects the 
child’s participation in appropriate ac-
tivities; 

(2) A statement of measurable annual 
goals, including benchmarks or short- 
term objectives, related to— 

(i) Meeting the child’s needs that re-
sult from the child’s disability to en-
able the child to be involved in and 
progress in the general curriculum 
(i.e., the same curriculum as for non-
disabled children), or for preschool 
children, as appropriate, to participate 
in appropriate activities; and 

(ii) Meeting each of the child’s other 
educational needs that result from the 
child’s disability; 

(3) A statement of the special edu-
cation and related services and supple-
mentary aids and services to be pro-
vided to the child, or on behalf of the 
child, and a statement of the program 
modifications or supports for school 
personnel that will be provided for the 
child— 

(i) To advance appropriately toward 
attaining the annual goals; 

(ii) To be involved and progress in 
the general curriculum in accordance 
with paragraph (a)(1) of this section 
and to participate in extracurricular 
and other nonacademic activities; and 

(iii) To be educated and participate 
with other children with disabilities 
and nondisabled children in the activi-
ties described in this section; 

(4) An explanation of the extent, if 
any, to which the child will not partici-
pate with nondisabled children in the 
regular class and in the activities de-
scribed in paragraph (a)(3) of this sec-
tion; 

(5)(i) A statement of any individual 
modifications in the administration of 
State or district-wide assessments of 
student achievement that are needed in 
order for the child to participate in the 
assessment; and 

(ii) If the IEP team determines that 
the child will not participate in a par-
ticular State or district-wide assess-
ment of student achievement (or part 
of an assessment), a statement of— 

(A) Why that assessment is not ap-
propriate for the child; and 

(B) How the child will be assessed; 
(6) The projected date for the begin-

ning of the services and modifications 

described in paragraph (a)(3) of this 
section, and the anticipated frequency, 
location, and duration of those services 
and modifications; and 

(7) A statement of— 
(i) How the child’s progress toward 

the annual goals described in para-
graph (a)(2) of this section will be 
measured; and 

(ii) How the child’s parents will be 
regularly informed (through such 
means as periodic report cards), at 
least as often as parents are informed 
of their nondisabled children’s 
progress, of— 

(A) Their child’s progress toward the 
annual goals; and 

(B) The extent to which that progress 
is sufficient to enable the child to 
achieve the goals by the end of the 
year. 

(b) Transition services. The IEP must 
include— 

(1) For each student with a disability 
beginning at age 14 (or younger, if de-
termined appropriate by the IEP 
team), and updated annually, a state-
ment of the transition service needs of 
the student under the applicable com-
ponents of the student’s IEP that fo-
cuses on the student’s courses of study 
(such as participation in advanced- 
placement courses or a vocational edu-
cation program); and 

(2) For each student beginning at age 
16 (or younger, if determined appro-
priate by the IEP team), a statement of 
needed transition services for the stu-
dent, including, if appropriate, a state-
ment of the interagency responsibil-
ities or any needed linkages. 

(c) Transfer of rights. In a State that 
transfers rights at the age majority, 
beginning at least one year before a 
student reaches the age of majority 
under State law, the student’s IEP 
must include a statement that the stu-
dent has been informed of his or her 
rights under Part B of the Act, if any, 
that will transfer to the student on 
reaching the age of majority, con-
sistent with § 300.517. 
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(d) Students with disabilities convicted 
as adults and incarcerated in adult pris-
ons. Special rules concerning the con-
tent of IEPs for students with disabil-
ities convicted as adults and incarcer-
ated in adult prisons are contained in 
§ 300.311(b) and (c). 

(Authority: 20 U.S.C. 1414(d)(1)(A) and 
(d)(6)(A)(ii)) 

§ 300.348 Agency responsibilities for 
transition services. 

(a) If a participating agency, other 
than the public agency, fails to provide 
the transition services described in the 
IEP in accordance with § 300.347(b)(1), 
the public agency shall reconvene the 
IEP team to identify alternative strat-
egies to meet the transition objectives 
for the student set out in the IEP. 

(b) Nothing in this part relieves any 
participating agency, including a State 
vocational rehabilitation agency, of 
the responsibility to provide or pay for 
any transition service that the agency 
would otherwise provide to students 
with disabilities who meet the eligi-
bility criteria of that agency. 

(Authority: 20 U.S.C. 1414(d)(5); 
1414(d)(1)(A)(vii)) 

§ 300.349 Private school placements by 
public agencies. 

(a) Developing IEPs. (1) Before a pub-
lic agency places a child with a dis-
ability in, or refers a child to, a private 
school or facility, the agency shall ini-
tiate and conduct a meeting to develop 
an IEP for the child in accordance with 
§§ 300.346 and 300.347. 

(2) The agency shall ensure that a 
representative of the private school or 
facility attends the meeting. If the rep-
resentative cannot attend, the agency 
shall use other methods to ensure par-
ticipation by the private school or fa-
cility, including individual or con-
ference telephone calls. 

(b) Reviewing and revising IEPs. (1) 
After a child with a disability enters a 
private school or facility, any meetings 
to review and revise the child’s IEP 
may be initiated and conducted by the 
private school or facility at the discre-
tion of the public agency. 

(2) If the private school or facility 
initiates and conducts these meetings, 
the public agency shall ensure that the 
parents and an agency representative— 

(i) Are involved in any decision about 
the child’s IEP; and 

(ii) Agree to any proposed changes in 
the IEP before those changes are im-
plemented. 

(c) Responsibility. Even if a private 
school or facility implements a child’s 
IEP, responsibility for compliance with 
this part remains with the public agen-
cy and the SEA. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

§ 300.350 IEP—accountability. 
(a) Provision of services. Subject to 

paragraph (b) of this section, each pub-
lic agency must— 

(1) Provide special education and re-
lated services to a child with a dis-
ability in accordance with the child’s 
IEP; and 

(2) Make a good faith effort to assist 
the child to achieve the goals and ob-
jectives or benchmarks listed in the 
IEP. 

(b) Accountability. Part B of the Act 
does not require that any agency, 
teacher, or other person be held ac-
countable if a child does not achieve 
the growth projected in the annual 
goals and benchmarks or objectives. 
However, the Act does not prohibit a 
State or public agency from estab-
lishing its own accountability systems 
regarding teacher, school, or agency 
performance. 

(c) Construction—parent rights. Noth-
ing in this section limits a parent’s 
right to ask for revisions of the child’s 
IEP or to invoke due process proce-
dures if the parent feels that the ef-
forts required in paragraph (a) of this 
section are not being made. 

(Authority: 20 U.S.C. 1414(d)); Cong. Rec. at 
H7152 (daily ed., July 21, 1975)) 

DIRECT SERVICES BY THE SEA 

§ 300.360 Use of LEA allocation for di-
rect services. 

(a) General. An SEA shall use the 
payments that would otherwise have 
been available to an LEA or to a State 
agency to provide special education 
and related services directly to chil-
dren with disabilities residing in the 
area served by that local agency, or for 
whom that State agency is responsible, 
if the SEA determines that the LEA or 
State agency— 
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(1) Has not provided the information 
needed to establish the eligibility of 
the agency under Part B of the Act; 

(2) Is unable to establish and main-
tain programs of FAPE that meet the 
requirements of this part; 

(3) Is unable or unwilling to be con-
solidated with one or more LEAs in 
order to establish and maintain the 
programs; or 

(4) Has one or more children with dis-
abilities who can best be served by a 
regional or State program or service- 
delivery system designed to meet the 
needs of these children. 

(b) SEA responsibility if an LEA does 
not apply for Part B funds. (1) If an LEA 
elects not to apply for its Part B allot-
ment, the SEA must use those funds to 
ensure that FAPE is available to all el-
igible children residing in the jurisdic-
tion of the LEA. 

(2)(i) If the local allotment is not suf-
ficient to meet the purpose described 
in paragraph (b)(1) of this section, the 
SEA must ensure compliance with 
§§ 300.121(a) and 300.300(a). 

(ii) Consistent with § 300.301(a), the 
[State; SEA] may use whatever funding 
sources are available in the State to 
implement paragraph (b)(2)(i) of this 
section. 

(c) SEA administrative procedures. (1) 
In meeting the requirements in para-
graph (a) of this section, the SEA may 
provide special education and related 
services directly, by contract, or 
through other arrangements. 

(2) The excess cost requirements of 
§§ 300.184 and 300.185 do not apply to the 
SEA. 

(Authority: 20 U.S.C. 1413(h)(1)) 

§ 300.361 Nature and location of serv-
ices. 

The SEA may provide special edu-
cation and related services under 
§ 300.360(a) in the manner and at the lo-
cation it considers appropriate (includ-
ing regional and State centers). How-
ever, the manner in which the edu-
cation and services are provided must 
be consistent with the requirements of 
this part (including the LRE provisions 
of §§ 300.550–300.556). 

(Authority: 20 U.S.C. 1413(h)(2)) 

§§ 300.362–300.369 [Reserved] 

§ 300.370 Use of SEA allocations. 
(a) Each State shall use any funds it 

retains under § 300.602 and does not use 
for administration under § 300.620 for 
any of the following: 

(1) Support and direct services, in-
cluding technical assistance and per-
sonnel development and training. 

(2) Administrative costs of moni-
toring and complaint investigation, 
but only to the extent that those costs 
exceed the costs incurred for those ac-
tivities during fiscal year 1985. 

(3) To establish and implement the 
mediation process required by § 300.506, 
including providing for the costs of me-
diators and support personnel. 

(4) To assist LEAs in meeting per-
sonnel shortages. 

(5) To develop a State Improvement 
Plan under subpart 1 of Part D of the 
Act. 

(6) Activities at the State and local 
levels to meet the performance goals 
established by the State under § 300.137 
and to support implementation of the 
State Improvement Plan under subpart 
1 of Part D of the Act if the State re-
ceives funds under that subpart. 

(7) To supplement other amounts 
used to develop and implement a State-
wide coordinated services system de-
signed to improve results for children 
and families, including children with 
disabilities and their families, but not 
to exceed one percent of the amount re-
ceived by the State under section 611 of 
the Act. This system must be coordi-
nated with and, to the extent appro-
priate, build on the system of coordi-
nated services developed by the State 
under Part C of the Act. 

(8) For subgrants to LEAs for the 
purposes described in § 300.622 (local ca-
pacity building). 

(b) For the purposes of paragraph (a) 
of this section— 

(1) Direct services means services pro-
vided to a child with a disability by the 
State directly, by contract, or through 
other arrangements; and 

(2) Support services includes imple-
menting the comprehensive system of 
personnel development under §§ 300.380– 
300.382, recruitment and training of me-
diators, hearing officers, and surrogate 
parents, and public information and 
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parent training activities relating to 
FAPE for children with disabilities. 

(c) Of the funds an SEA retains under 
paragraph (a) of this section, the SEA 
may use the funds directly, or dis-
tribute them to LEAs on a competi-
tive, targeted, or formula basis. 

(Authority: 20 U.S.C. 1411(f)(3)) 

§ 300.371 [Reserved] 

§ 300.372 Nonapplicability of require-
ments that prohibit commingling 
and supplanting of funds. 

A State may use funds it retains 
under § 300.602 without regard to— 

(a) The prohibition on commingling 
of funds in § 300.152; and 

(b) The prohibition on supplanting 
other funds in § 300.153. 

(Authority: 20 U.S.C. 1411(f)(1)(C)) 

COMPREHENSIVE SYSTEM OF PERSONNEL 
DEVELOPMENT (CSPD) 

§ 300.380 General CSPD requirements. 
(a) Each State shall develop and im-

plement a comprehensive system of 
personnel development that— 

(1) Is consistent with the purposes of 
this part and with section 635(a)(8) of 
the Act; 

(2) Is designed to ensure an adequate 
supply of qualified special education, 
regular education, and related services 
personnel; 

(3) Meets the requirements of 
§§ 300.381 and 300.382; and 

(4) Is updated at least every five 
years. 

(b) A State that has a State improve-
ment grant has met the requirements 
of paragraph (a) of this section. 

(Authority: 20 U.S.C. 1412(a)(14)) 

§ 300.381 Adequate supply of qualified 
personnel. 

Each State must include, at least, an 
analysis of State and local needs for 
professional development for personnel 
to serve children with disabilities that 
includes, at a minimum— 

(a) The number of personnel pro-
viding special education and related 
services; and 

(b) Relevant information on current 
and anticipated personnel vacancies 
and shortages (including the number of 

individuals described in paragraph (a) 
of this section with temporary certifi-
cation), and on the extent of certifi-
cation or retraining necessary to elimi-
nate these shortages, that is based, to 
the maximum extent possible, on exist-
ing assessments of personnel needs. 

(Authority: 20 U.S.C. 1453(b)(2)(B)) 

§ 300.382 Improvement strategies. 

Each State must describe the strate-
gies the State will use to address the 
needs identified under § 300.381. These 
strategies must include how the State 
will address the identified needs for in- 
service and pre-service preparation to 
ensure that all personnel who work 
with children with disabilities (includ-
ing both professional and paraprofes-
sional personnel who provide special 
education, general education, related 
services, or early intervention services) 
have the skills and knowledge nec-
essary to meet the needs of children 
with disabilities. The plan must in-
clude a description of how the State 
will— 

(a) Prepare general and special edu-
cation personnel with the content 
knowledge and collaborative skills 
needed to meet the needs of children 
with disabilities including how the 
State will work with other States on 
common certification criteria; 

(b) Prepare professionals and para-
professionals in the area of early inter-
vention with the content knowledge 
and collaborative skills needed to meet 
the needs of infants and toddlers with 
disabilities; 

(c) Work with institutions of higher 
education and other entities that (on 
both a pre-service and an in-service 
basis) prepare personnel who work with 
children with disabilities to ensure 
that those institutions and entities de-
velop the capacity to support quality 
professional development programs 
that meet State and local needs; 

(d) Work to develop collaborative 
agreements with other States for the 
joint support and development of pro-
grams to prepare personnel for which 
there is not sufficient demand within a 
single State to justify support or devel-
opment of a program of preparation; 

(e) Work in collaboration with other 
States, particularly neighboring 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00052 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



53 

Off. of Spec. Educ. and Rehab. Services, Education § 300.403 

States, to address the lack of uni-
formity and reciprocity in 
credentialing of teachers and other per-
sonnel; 

(f) Enhance the ability of teachers 
and others to use strategies, such as 
behavioral interventions, to address 
the conduct of children with disabil-
ities that impedes the learning of chil-
dren with disabilities and others; 

(g) Acquire and disseminate, to 
teachers, administrators, school board 
members, and related services per-
sonnel, significant knowledge derived 
from educational research and other 
sources, and how the State will, if ap-
propriate, adopt promising practices, 
materials, and technology; 

(h) Recruit, prepare, and retain quali-
fied personnel, including personnel 
with disabilities and personnel from 
groups that are under-represented in 
the fields of regular education, special 
education, and related services; 

(i) Insure that the plan is integrated, 
to the maximum extent possible, with 
other professional development plans 
and activities, including plans and ac-
tivities developed and carried out 
under other Federal and State laws 
that address personnel recruitment and 
training; and 

(j) Provide for the joint training of 
parents and special education, related 
services, and general education per-
sonnel. 

(Authority: 20 U.S.C. 1453 (c)(3)(D)) 

§§ 300.383–300.387 [Reserved] 

Subpart D—Children in Private 
Schools 

CHILDREN WITH DISABILITIES IN PRIVATE 
SCHOOLS PLACED OR REFERRED BY 
PUBLIC AGENCIES 

§ 300.400 Applicability of §§ 300.400– 
300.402. 

Sections 300.401–300.402 apply only to 
children with disabilities who are or 
have been placed in or referred to a pri-
vate school or facility by a public agen-
cy as a means of providing special edu-
cation and related services. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

§ 300.401 Responsibility of State edu-
cational agency. 

Each SEA shall ensure that a child 
with a disability who is placed in or re-
ferred to a private school or facility by 
a public agency— 

(a) Is provided special education and 
related services— 

(1) In conformance with an IEP that 
meets the requirements of §§ 300.340– 
300.350; and 

(2) At no cost to the parents; 
(b) Is provided an education that 

meets the standards that apply to edu-
cation provided by the SEA and LEAs 
(including the requirements of this 
part); and 

(c) Has all of the rights of a child 
with a disability who is served by a 
public agency. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

§ 300.402 Implementation by State edu-
cational agency. 

In implementing § 300.401, the SEA 
shall— 

(a) Monitor compliance through pro-
cedures such as written reports, on-site 
visits, and parent questionnaires; 

(b) Disseminate copies of applicable 
standards to each private school and 
facility to which a public agency has 
referred or placed a child with a dis-
ability; and 

(c) Provide an opportunity for those 
private schools and facilities to par-
ticipate in the development and revi-
sion of State standards that apply to 
them. 

(Authority: 20 U.S.C. 1412(a)(10)(B)) 

CHILDREN WITH DISABILITIES ENROLLED 
BY THEIR PARENTS IN PRIVATE 
SCHOOLS WHEN FAPE IS AT ISSUE 

§ 300.403 Placement of children by 
parents if FAPE is at issue. 

(a) General. This part does not re-
quire an LEA to pay for the cost of 
education, including special education 
and related services, of a child with a 
disability at a private school or facil-
ity if that agency made FAPE avail-
able to the child and the parents elect-
ed to place the child in a private school 
or facility. However, the public agency 
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shall include that child in the popu-
lation whose needs are addressed con-
sistent with §§ 300.450–300.462. 

(b) Disagreements about FAPE. Dis-
agreements between a parent and a 
public agency regarding the avail-
ability of a program appropriate for 
the child, and the question of financial 
responsibility, are subject to the due 
process procedures of §§ 300.500–300.517. 

(c) Reimbursement for private school 
placement. If the parents of a child with 
a disability, who previously received 
special education and related services 
under the authority of a public agency, 
enroll the child in a private preschool, 
elementary, or secondary school with-
out the consent of or referral by the 
public agency, a court or a hearing offi-
cer may require the agency to reim-
burse the parents for the cost of that 
enrollment if the court or hearing offi-
cer finds that the agency had not made 
FAPE available to the child in a timely 
manner prior to that enrollment and 
that the private placement is appro-
priate. A parental placement may be 
found to be appropriate by a hearing 
officer or a court even if it does not 
meet the State standards that apply to 
education provided by the SEA and 
LEAs. 

(d) Limitation on reimbursement. The 
cost of reimbursement described in 
paragraph (c) of this section may be re-
duced or denied— 

(1) If— 
(i) At the most recent IEP meeting 

that the parents attended prior to re-
moval of the child from the public 
school, the parents did not inform the 
IEP team that they were rejecting the 
placement proposed by the public agen-
cy to provide FAPE to their child, in-
cluding stating their concerns and 
their intent to enroll their child in a 
private school at public expense; or 

(ii) At least ten (10) business days (in-
cluding any holidays that occur on a 
business day) prior to the removal of 
the child from the public school, the 
parents did not give written notice to 
the public agency of the information 
described in paragraph (d)(1)(i) of this 
section; 

(2) If, prior to the parents’ removal of 
the child from the public school, the 
public agency informed the parents, 
through the notice requirements de-

scribed in § 300.503(a)(1), of its intent to 
evaluate the child (including a state-
ment of the purpose of the evaluation 
that was appropriate and reasonable), 
but the parents did not make the child 
available for the evaluation; or 

(3) Upon a judicial finding of 
unreasonableness with respect to ac-
tions taken by the parents. 

(e) Exception. Notwithstanding the 
notice requirement in paragraph (d)(1) 
of this section, the cost of reimburse-
ment may not be reduced or denied for 
failure to provide the notice if— 

(1) The parent is illiterate and cannot 
write in English; 

(2) Compliance with paragraph (d)(1) 
of this section would likely result in 
physical or serious emotional harm to 
the child; 

(3) The school prevented the parent 
from providing the notice; or 

(4) The parents had not received no-
tice, pursuant to section 615 of the Act, 
of the notice requirement in paragraph 
(d)(1) of this section. 

(Authority: 20 U.S.C. 1412(a)(10)(C)) 

CHILDREN WITH DISABILITIES ENROLLED 
BY THEIR PARENTS IN PRIVATE SCHOOLS 

§ 300.450 Definition of ‘‘private school 
children with disabilities.’’ 

As used in this part, private school 
children with disabilities means children 
with disabilities enrolled by their par-
ents in private schools or facilities 
other than children with disabilities 
covered under §§ 300.400–300.402. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.451 Child find for private school 
children with disabilities. 

(a) Each LEA shall locate, identify, 
and evaluate all private school chil-
dren with disabilities, including reli-
gious-school children residing in the 
jurisdiction of the LEA, in accordance 
with §§ 300.125 and 300.220. The activi-
ties undertaken to carry out this re-
sponsibility for private school children 
with disabilities must be comparable 
to activities undertaken for children 
with disabilities in public schools. 

(b) Each LEA shall consult with ap-
propriate representatives of private 
school children with disabilities on 
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how to carry out the activities de-
scribed in paragraph (a) of this section. 

(Authority: 20 U.S.C. 1412(a)(10)(A)(ii)) 

§ 300.452 Provision of services—basic 
requirement. 

(a) General. To the extent consistent 
with their number and location in the 
State, provision must be made for the 
participation of private school children 
with disabilities in the program as-
sisted or carried out under Part B of 
the Act by providing them with special 
education and related services in ac-
cordance with §§ 300.453–300.462. 

(b) SEA Responsibility—services plan. 
Each SEA shall ensure that, in accord-
ance with paragraph (a) of this section 
and §§ 300.454–300.456, a services plan is 
developed and implemented for each 
private school child with a disability 
who has been designated to receive spe-
cial education and related services 
under this part. 

(Authority: 20 U.S.C. 1412(a)(10)(A)(i)) 

§ 300.453 Expenditures. 

(a) Formula. To meet the requirement 
of § 300.452(a), each LEA must spend on 
providing special education and related 
services to private school children with 
disabilities— 

(1) For children aged 3 through 21, an 
amount that is the same proportion of 
the LEA’s total subgrant under section 
611(g) of the Act as the number of pri-
vate school children with disabilities 
aged 3 through 21 residing in its juris-
diction is to the total number of chil-
dren with disabilities in its jurisdiction 
aged 3 through 21; and 

(2) For children aged 3 through 5, an 
amount that is the same proportion of 
the LEA’s total subgrant under section 
619(g) of the Act as the number of pri-
vate school children with disabilities 
aged 3 through 5 residing in its juris-
diction is to the total number of chil-
dren with disabilities in its jurisdiction 
aged 3 through 5. 

(b) Child count. (1) Each LEA shall— 
(i) Consult with representatives of 

private school children in deciding how 
to conduct the annual count of the 
number of private school children with 
disabilities; and 

(ii) Ensure that the count is con-
ducted on December 1 or the last Fri-
day of October of each year. 

(2) The child count must be used to 
determine the amount that the LEA 
must spend on providing special edu-
cation and related services to private 
school children with disabilities in the 
next subsequent fiscal year. 

(c) Expenditures for child find may not 
be considered. Expenditures for child 
find activities described in § 300.451 may 
not be considered in determining 
whether the LEA has met the require-
ments of paragraph (a) of this section. 

(d) Additional services permissible. 
State and local educational agencies 
are not prohibited from providing serv-
ices to private school children with dis-
abilities in excess of those required by 
this part, consistent with State law or 
local policy. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.454 Services determined. 
(a) No individual right to special edu-

cation and related services. (1) No private 
school child with a disability has an in-
dividual right to receive some or all of 
the special education and related serv-
ices that the child would receive if en-
rolled in a public school. 

(2) Decisions about the services that 
will be provided to private school chil-
dren with disabilities under §§ 300.452– 
300.462, must be made in accordance 
with paragraphs (b), and (c) of this sec-
tion. 

(b) Consultation with representatives of 
private school children with disabilities. 
(1) General. Each LEA shall consult, in 
a timely and meaningful way, with ap-
propriate representatives of private 
school children with disabilities in 
light of the funding under § 300.453, the 
number of private school children with 
disabilities, the needs of private school 
children with disabilities, and their lo-
cation to decide— 

(i) Which children will receive serv-
ices under § 300.452; 

(ii) What services will be provided; 
(iii) How and where the services will 

be provided; and 
(iv) How the services provided will be 

evaluated. 
(2) Genuine opportunity. Each LEA 

shall give appropriate representatives 
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of private school children with disabil-
ities a genuine opportunity to express 
their views regarding each matter that 
is subject to the consultation require-
ments in this section. 

(3) Timing. The consultation required 
by paragraph (b)(1) of this section must 
occur before the LEA makes any deci-
sion that affects the opportunities of 
private school children with disabil-
ities to participate in services under 
§§ 300.452–300.462. 

(4) Decisions. The LEA shall make the 
final decisions with respect to the serv-
ices to be provided to eligible private 
school children. 

(c) Services plan for each child served 
under §§ 300.450–300.462. If a child with a 
disability is enrolled in a religious or 
other private school and will receive 
special education or related services 
from an LEA, the LEA shall— 

(1) Initiate and conduct meetings to 
develop, review, and revise a services 
plan for the child, in accordance with 
§ 300.455(b); and 

(2) Ensure that a representative of 
the religious or other private school at-
tends each meeting. If the representa-
tive cannot attend, the LEA shall use 
other methods to ensure participation 
by the private school, including indi-
vidual or conference telephone calls. 

(Authority: 1412(a)(10)(A)) 

§ 300.455 Services provided. 
(a) General. (1) The services provided 

to private school children with disabil-
ities must be provided by personnel 
meeting the same standards as per-
sonnel providing services in the public 
schools. 

(2) Private school children with dis-
abilities may receive a different 
amount of services than children with 
disabilities in public schools. 

(3) No private school child with a dis-
ability is entitled to any service or to 
any amount of a service the child 
would receive if enrolled in a public 
school. 

(b) Services provided in accordance with 
a services plan. (1) Each private school 
child with a disability who has been 
designated to receive services under 
§ 300.452 must have a services plan that 
describes the specific special education 
and related services that the LEA will 
provide to the child in light of the serv-

ices that the LEA has determined, 
through the process described in 
§§ 300.453–300.454, it will make available 
to private school children with disabil-
ities. 

(2) The services plan must, to the ex-
tent appropriate— 

(i) Meet the requirements of § 300.347, 
with respect to the services provided; 
and 

(ii) Be developed, reviewed, and re-
vised consistent with §§ 300.342–300.346. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.456 Location of services; trans-
portation. 

(a) On-site. Services provided to pri-
vate school children with disabilities 
may be provided on-site at a child’s 
private school, including a religious 
school, to the extent consistent with 
law. 

(b) Transportation. (1) General. (i) If 
necessary for the child to benefit from 
or participate in the services provided 
under this part, a private school child 
with a disability must be provided 
transportation— 

(A) From the child’s school or the 
child’s home to a site other than the 
private school; and 

(B) From the service site to the pri-
vate school, or to the child’s home, de-
pending on the timing of the services. 

(ii) LEAs are not required to provide 
transportation from the child’s home 
to the private school. 

(2) Cost of transportation. The cost of 
the transportation described in para-
graph (b)(1)(i) of this section may be 
included in calculating whether the 
LEA has met the requirement of 
§ 300.453. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.457 Complaints. 

(a) Due process inapplicable. The pro-
cedures in §§ 300.504–300.515 do not apply 
to complaints that an LEA has failed 
to meet the requirements of §§ 300.452– 
300.462, including the provision of serv-
ices indicated on the child’s services 
plan. 

(b) Due process applicable. The proce-
dures in §§ 300.504–300.515 do apply to 
complaints that an LEA has failed to 
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meet the requirements of § 300.451, in-
cluding the requirements of §§ 300.530– 
300.543. 

(c) State complaints. Complaints that 
an SEA or LEA has failed to meet the 
requirements of §§ 300.451–300.462 may 
be filed under the procedures in 
§§ 300.660–300.662. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.458 Separate classes prohibited. 

An LEA may not use funds available 
under section 611 or 619 of the Act for 
classes that are organized separately 
on the basis of school enrollment or re-
ligion of the students if— 

(a) The classes are at the same site; 
and 

(b) The classes include students en-
rolled in public schools and students 
enrolled in private schools. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.459 Requirement that funds not 
benefit a private school. 

(a) An LEA may not use funds pro-
vided under section 611 or 619 of the Act 
to finance the existing level of instruc-
tion in a private school or to otherwise 
benefit the private school. 

(b) The LEA shall use funds provided 
under Part B of the Act to meet the 
special education and related services 
needs of students enrolled in private 
schools, but not for— 

(1) The needs of a private school; or 
(2) The general needs of the students 

enrolled in the private school. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.460 Use of public school per-
sonnel. 

An LEA may use funds available 
under sections 611 and 619 of the Act to 
make public school personnel available 
in other than public facilities— 

(a) To the extent necessary to pro-
vide services under §§ 300.450–300.462 for 
private school children with disabil-
ities; and 

(b) If those services are not normally 
provided by the private school. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.461 Use of private school per-
sonnel. 

An LEA may use funds available 
under section 611 or 619 of the Act to 
pay for the services of an employee of 
a private school to provide services 
under §§ 300.450–300.462 if— 

(a) The employee performs the serv-
ices outside of his or her regular hours 
of duty; and 

(b) The employee performs the serv-
ices under public supervision and con-
trol. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

§ 300.462 Requirements concerning 
property, equipment, and supplies 
for the benefit of private school 
children with disabilities. 

(a) A public agency must keep title 
to and exercise continuing administra-
tive control of all property, equipment, 
and supplies that the public agency ac-
quires with funds under section 611 or 
619 of the Act for the benefit of private 
school children with disabilities. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the program. 

(c) The public agency shall ensure 
that the equipment and supplies placed 
in a private school— 

(1) Are used only for Part B purposes; 
and 

(2) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency shall remove 
equipment and supplies from a private 
school if— 

(1) The equipment and supplies are no 
longer needed for Part B purposes; or 

(2) Removal is necessary to avoid un-
authorized use of the equipment and 
supplies for other than Part B pur-
poses. 

(e) No funds under Part B of the Act 
may be used for repairs, minor remod-
eling, or construction of private school 
facilities. 

(Authority: 20 U.S.C. 1412(a)(10)(A)) 

PROCEDURES FOR BY-PASS 

§ 300.480 By-pass—general. 
(a) The Secretary implements a by- 

pass if an SEA is, and was on December 
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2, 1983, prohibited by law from pro-
viding for the participation of private 
school children with disabilities in the 
program assisted or carried out under 
Part B of the Act, as required by sec-
tion 612(a)(10)(A) of the Act and by 
§§ 300.452–300.462. 

(b) The Secretary waives the require-
ment of section 612(a)(10)(A) of the Act 
and of §§ 300.452–300.462 if the Secretary 
implements a by-pass. 

(Authority: 20 U.S.C. 1412(f)(1)) 

§ 300.481 Provisions for services under 
a by-pass. 

(a) Before implementing a by-pass, 
the Secretary consults with appro-
priate public and private school offi-
cials, including SEA officials, in the af-
fected State to consider matters such 
as— 

(1) The prohibition imposed by State 
law that results in the need for a by- 
pass; 

(2) The scope and nature of the serv-
ices required by private school children 
with disabilities in the State, and the 
number of children to be served under 
the by-pass; and 

(3) The establishment of policies and 
procedures to ensure that private 
school children with disabilities re-
ceive services consistent with the re-
quirements of section 612(a)(10)(A) of 
the Act and §§ 300.452–300.462. 

(b) After determining that a by-pass 
is required, the Secretary arranges for 
the provision of services to private 
school children with disabilities in the 
State in a manner consistent with the 
requirements of section 612(a)(10)(A) of 
the Act and §§ 300.452–300.462 by pro-
viding services through one or more 
agreements with appropriate parties. 

(c) For any fiscal year that a by-pass 
is implemented, the Secretary deter-
mines the maximum amount to be paid 
to the providers of services by multi-
plying— 

(1) A per child amount that may not 
exceed the amount per child provided 
by the Secretary under Part B of the 
Act for all children with disabilities in 
the State for the preceding fiscal year; 
by 

(2) The number of private school chil-
dren with disabilities (as defined by 
§§ 300.7(a) and 300.450) in the State, as 
determined by the Secretary on the 

basis of the most recent satisfactory 
data available, which may include an 
estimate of the number of those chil-
dren with disabilities. 

(d) The Secretary deducts from the 
State’s allocation under Part B of the 
Act the amount the Secretary deter-
mines is necessary to implement a by- 
pass and pays that amount to the pro-
vider of services. The Secretary may 
withhold this amount from the State’s 
allocation pending final resolution of 
any investigation or complaint that 
could result in a determination that a 
by-pass must be implemented. 

(Authority: 20 U.S.C. 1412(f)(2)) 

§ 300.482 Notice of intent to implement 
a by-pass. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the affected SEA with written 
notice. 

(b) In the written notice, the Sec-
retary— 

(1) States the reasons for the pro-
posed by-pass in sufficient detail to 
allow the SEA to respond; and 

(2) Advises the SEA that it has a spe-
cific period of time (at least 45 days) 
from receipt of the written notice to 
submit written objections to the pro-
posed by-pass and that it may request 
in writing the opportunity for a hear-
ing to show cause why a by-pass should 
not be implemented. 

(c) The Secretary sends the notice to 
the SEA by certified mail with return 
receipt requested. 

(Authority: 20 U.S.C. 1412(f)(3)(A)) 

§ 300.483 Request to show cause. 
An SEA seeking an opportunity to 

show cause why a by-pass should not be 
implemented shall submit a written re-
quest for a show cause hearing to the 
Secretary. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.484 Show cause hearing. 
(a) If a show cause hearing is re-

quested, the Secretary— 
(1) Notifies the SEA and other appro-

priate public and private school offi-
cials of the time and place for the hear-
ing; and 

(2) Designates a person to conduct 
the show cause hearing. The designee 
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must not have had any responsibility 
for the matter brought for a hearing. 

(b) At the show cause hearing, the 
designee considers matters such as— 

(1) The necessity for implementing a 
by-pass; 

(2) Possible factual errors in the writ-
ten notice of intent to implement a by- 
pass; and 

(3) The objections raised by public 
and private school representatives. 

(c) The designee may regulate the 
course of the proceedings and the con-
duct of parties during the pendency of 
the proceedings. The designee takes all 
steps necessary to conduct a fair and 
impartial proceeding, to avoid delay, 
and to maintain order. 

(d) The designee may interpret appli-
cable statutes and regulations, but 
may not waive them or rule on their 
validity. 

(e) The designee arranges for the 
preparation, retention, and, if appro-
priate, dissemination of the record of 
the hearing. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.485 Decision. 

(a) The designee who conducts the 
show cause hearing— 

(1) Issues a written decision that in-
cludes a statement of findings; and 

(2) Submits a copy of the decision to 
the Secretary and sends a copy to each 
party by certified mail with return re-
ceipt requested. 

(b) Each party may submit comments 
and recommendations on the designee’s 
decision to the Secretary within 15 
days of the date the party receives the 
designee’s decision. 

(c) The Secretary adopts, reverses, or 
modifies the designee’s decision and 
notifies the SEA of the Secretary’s 
final action. That notice is sent by cer-
tified mail with return receipt re-
quested. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.486 Filing requirements. 

(a) Any written submission under 
§§ 300.482–300.485 must be filed by hand- 
delivery, by mail, or by facsimile 
transmission. The Secretary discour-
ages the use of facsimile transmission 
for documents longer than five pages. 

(b) The filing date under paragraph 
(a) of this section is the date the docu-
ment is— 

(1) Hand-delivered; 
(2) Mailed; or 
(3) Sent by facsimile transmission. 
(c) A party filing by facsimile trans-

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart-
ment. 

(d) If a document is filed by facsimile 
transmission, the Secretary or the 
hearing officer, as applicable, may re-
quire the filing of a follow-up hard 
copy by hand-delivery or by mail with-
in a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority: 20 U.S.C. 1412(f)(3)) 

§ 300.487 Judicial review. 

If dissatisfied with the Secretary’s 
final action, the SEA may, within 60 
days after notice of that action, file a 
petition for review with the United 
States Court of Appeals for the circuit 
in which the State is located. The pro-
cedures for judicial review are de-
scribed in section 612(f)(3)(B)–(D) of the 
Act. 

(Authority: 20 U.S.C. 1412(f)(3)(B)–(D)) 

Subpart E—Procedural Safeguards 

DUE PROCESS PROCEDURES FOR PARENTS 
AND CHILDREN 

§ 300.500 General responsibility of 
public agencies; definitions. 

(a) Responsibility of SEA and other 
public agencies. Each SEA shall ensure 
that each public agency establishes, 
maintains, and implements procedural 
safeguards that meet the requirements 
of §§ 300.500–300.529. 

(b) Definitions of ‘‘consent,’’ ‘‘evalua-
tion,’’ and ‘‘personally identifiable.’’ As 
used in this part — 

(1) Consent means that — 
(i) The parent has been fully in-

formed of all information relevant to 
the activity for which consent is 
sought, in his or her native language, 
or other mode of communication; 
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(ii) The parent understands and 
agrees in writing to the carrying out of 
the activity for which his or her con-
sent is sought, and the consent de-
scribes that activity and lists the 
records (if any) that will be released 
and to whom; and 

(iii)(A) The parent understands that 
the granting of consent is voluntary on 
the part of the parent and may be re-
voked at anytime. 

(B) If a parent revokes consent, that 
revocation is not retroactive (i.e., it 
does not negate an action that has oc-
curred after the consent was given and 
before the consent was revoked). 

(2) Evaluation means procedures used 
in accordance with §§ 300.530–300.536 to 
determine whether a child has a dis-
ability and the nature and extent of 
the special education and related serv-
ices that the child needs; and 

(3) Personally identifiable means that 
information includes— 

(i) The name of the child, the child’s 
parent, or other family member; 

(ii) The address of the child; 
(iii) A personal identifier, such as the 

child’s social security number or stu-
dent number; or 

(iv) A list of personal characteristics 
or other information that would make 
it possible to identify the child with 
reasonable certainty. 

(Authority: 20 U.S.C. 1415(a)) 

§ 300.501 Opportunity to examine 
records; parent participation in 
meetings. 

(a) General. The parents of a child 
with a disability must be afforded, in 
accordance with the procedures of 
§§ 300.562–300.569, an opportunity to— 

(1) Inspect and review all education 
records with respect to— 

(i) The identification, evaluation, 
and educational placement of the child; 
and 

(ii) The provision of FAPE to the 
child; and 

(2) Participate in meetings with re-
spect to — 

(i) The identification, evaluation, 
and educational placement of the child; 
and 

(ii) The provision of FAPE to the 
child. 

(b) Parent participation in meetings. (1) 
Each public agency shall provide no-

tice consistent with § 300.345(a)(1) and 
(b)(1) to ensure that parents of children 
with disabilities have the opportunity 
to participate in meetings described in 
paragraph (a)(2) of this section. 

(2) A meeting does not include infor-
mal or unscheduled conversations in-
volving public agency personnel and 
conversations on issues such as teach-
ing methodology, lesson plans, or co-
ordination of service provision if those 
issues are not addressed in the child’s 
IEP. A meeting also does not include 
preparatory activities that public 
agency personnel engage in to develop 
a proposal or response to a parent pro-
posal that will be discussed at a later 
meeting. 

(c) Parent involvement in placement de-
cisions. (1) Each public agency shall en-
sure that the parents of each child with 
a disability are members of any group 
that makes decisions on the edu-
cational placement of their child. 

(2) In implementing the requirements 
of paragraph (c)(1) of this section, the 
public agency shall use procedures con-
sistent with the procedures described 
in § 300.345(a) through (b)(1). 

(3) If neither parent can participate 
in a meeting in which a decision is to 
be made relating to the educational 
placement of their child, the public 
agency shall use other methods to en-
sure their participation, including indi-
vidual or conference telephone calls, or 
video conferencing. 

(4) A placement decision may be 
made by a group without the involve-
ment of the parents, if the public agen-
cy is unable to obtain the parents’ par-
ticipation in the decision. In this case, 
the public agency must have a record 
of its attempt to ensure their involve-
ment, including information that is 
consistent with the requirements of 
§ 300.345(d). 

(5) The public agency shall make rea-
sonable efforts to ensure that the par-
ents understand, and are able to par-
ticipate in, any group discussions re-
lating to the educational placement of 
their child, including arranging for an 
interpreter for parents with deafness, 
or whose native language is other than 
English. 

(Authority: 20 U.S.C. 1414(f), 1415(b)(1)) 
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§ 300.502 Independent educational 
evaluation. 

(a) General. (1) The parents of a child 
with a disability have the right under 
this part to obtain an independent edu-
cational evaluation of the child, sub-
ject to paragraphs (b) through (e) of 
this section. 

(2) Each public agency shall provide 
to parents, upon request for an inde-
pendent educational evaluation, infor-
mation about where an independent 
educational evaluation may be ob-
tained, and the agency criteria applica-
ble for independent educational evalua-
tions as set forth in paragraph (e) of 
this section. 

(3) For the purposes of this part— 
(i) Independent educational evaluation 

means an evaluation conducted by a 
qualified examiner who is not em-
ployed by the public agency responsible 
for the education of the child in ques-
tion; and 

(ii) Public expense means that the 
public agency either pays for the full 
cost of the evaluation or ensures that 
the evaluation is otherwise provided at 
no cost to the parent, consistent with 
§ 300.301. 

(b) Parent right to evaluation at public 
expense. (1) A parent has the right to an 
independent educational evaluation at 
public expense if the parent disagrees 
with an evaluation obtained by the 
public agency. 

(2) If a parent requests an inde-
pendent educational evaluation at pub-
lic expense, the public agency must, 
without unnecessary delay, either— 

(i) Initiate a hearing under § 300.507 to 
show that its evaluation is appropriate; 
or 

(ii) Ensure that an independent edu-
cational evaluation is provided at pub-
lic expense, unless the agency dem-
onstrates in a hearing under § 300.507 
that the evaluation obtained by the 
parent did not meet agency criteria. 

(3) If the public agency initiates a 
hearing and the final decision is that 
the agency’s evaluation is appropriate, 
the parent still has the right to an 
independent educational evaluation, 
but not at public expense. 

(4) If a parent requests an inde-
pendent educational evaluation, the 
public agency may ask for the parent’s 
reason why he or she objects to the 

public evaluation. However, the expla-
nation by the parent may not be re-
quired and the public agency may not 
unreasonably delay either providing 
the independent educational evalua-
tion at public expense or initiating a 
due process hearing to defend the pub-
lic evaluation. 

(c) Parent-initiated evaluations. If the 
parent obtains an independent edu-
cational evaluation at private expense, 
the results of the evaluation— 

(1) Must be considered by the public 
agency, if it meets agency criteria, in 
any decision made with respect to the 
provision of FAPE to the child; and 

(2) May be presented as evidence at a 
hearing under this subpart regarding 
that child. 

(d) Requests for evaluations by hearing 
officers. If a hearing officer requests an 
independent educational evaluation as 
part of a hearing, the cost of the eval-
uation must be at public expense. 

(e) Agency criteria. (1) If an inde-
pendent educational evaluation is at 
public expense, the criteria under 
which the evaluation is obtained, in-
cluding the location of the evaluation 
and the qualifications of the examiner, 
must be the same as the criteria that 
the public agency uses when it initi-
ates an evaluation, to the extent those 
criteria are consistent with the par-
ent’s right to an independent edu-
cational evaluation. 

(2) Except for the criteria described 
in paragraph (e)(1) of this section, a 
public agency may not impose condi-
tions or timelines related to obtaining 
an independent educational evaluation 
at public expense. 

(Authority: 20 U.S.C. 1415(b)(1)) 

§ 300.503 Prior notice by the public 
agency; content of notice. 

(a) Notice. (1) Written notice that 
meets the requirements of paragraph 
(b) of this section must be given to the 
parents of a child with a disability a 
reasonable time before the public agen-
cy— 

(i) Proposes to initiate or change the 
identification, evaluation, or edu-
cational placement of the child or the 
provision of FAPE to the child; or 
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(ii) Refuses to initiate or change the 
identification, evaluation, or edu-
cational placement of the child or the 
provision of FAPE to the child. 

(2) If the notice described under para-
graph (a)(1) of this section relates to an 
action proposed by the public agency 
that also requires parental consent 
under § 300.505, the agency may give no-
tice at the same time it requests par-
ent consent. 

(b) Content of notice. The notice re-
quired under paragraph (a) of this sec-
tion must include— 

(1) A description of the action pro-
posed or refused by the agency; 

(2) An explanation of why the agency 
proposes or refuses to take the action; 

(3) A description of any other options 
that the agency considered and the rea-
sons why those options were rejected; 

(4) A description of each evaluation 
procedure, test, record, or report the 
agency used as a basis for the proposed 
or refused action; 

(5) A description of any other factors 
that are relevant to the agency’s pro-
posal or refusal; 

(6) A statement that the parents of a 
child with a disability have protection 
under the procedural safeguards of this 
part and, if this notice is not an initial 
referral for evaluation, the means by 
which a copy of a description of the 
procedural safeguards can be obtained; 
and 

(7) Sources for parents to contact to 
obtain assistance in understanding the 
provisions of this part. 

(c) Notice in understandable language. 
(1) The notice required under para-
graph (a) of this section must be— 

(i) Written in language understand-
able to the general public; and 

(ii) Provided in the native language 
of the parent or other mode of commu-
nication used by the parent, unless it is 
clearly not feasible to do so. 

(2) If the native language or other 
mode of communication of the parent 
is not a written language, the public 
agency shall take steps to ensure— 

(i) That the notice is translated oral-
ly or by other means to the parent in 
his or her native language or other 
mode of communication; 

(ii) That the parent understands the 
content of the notice; and 

(iii) That there is written evidence 
that the requirements in paragraphs 
(c)(2) (i) and (ii) of this section have 
been met. 

(Authority: 20 U.S.C. 1415(b)(3), (4) and (c), 
1414(b)(1)) 

§ 300.504 Procedural safeguards no-
tice. 

(a) General. A copy of the procedural 
safeguards available to the parents of a 
child with a disability must be given to 
the parents, at a minimum— 

(1) Upon initial referral for evalua-
tion; 

(2) Upon each notification of an IEP 
meeting; 

(3) Upon reevaluation of the child; 
and 

(4) Upon receipt of a request for due 
process under § 300.507. 

(b) Contents. The procedural safe-
guards notice must include a full expla-
nation of all of the procedural safe-
guards available under §§ 300.403, 
300.500–300.529, and 300.560–300.577, and 
the State complaint procedures avail-
able under §§ 300.660–300.662 relating 
to— 

(1) Independent educational evalua-
tion; 

(2) Prior written notice; 
(3) Parental consent; 
(4) Access to educational records; 
(5) Opportunity to present com-

plaints to initiate due process hear-
ings; 

(6) The child’s placement during 
pendency of due process proceedings; 

(7) Procedures for students who are 
subject to placement in an interim al-
ternative educational setting; 

(8) Requirements for unilateral place-
ment by parents of children in private 
schools at public expense; 

(9) Mediation; 
(10) Due process hearings, including 

requirements for disclosure of evalua-
tion results and recommendations; 

(11) State-level appeals (if applicable 
in that State); 

(12) Civil actions; 
(13) Attorneys’ fees; and 
(14) The State complaint procedures 

under §§ 300.660–300.662, including a de-
scription of how to file a complaint and 
the timelines under those procedures. 

(c) Notice in understandable language. 
The notice required under paragraph 
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(a) of this section must meet the re-
quirements of § 300.503(c). 

(Authority: 20 U.S.C. 1415(d)) 

§ 300.505 Parental consent. 
(a) General. (1) Subject to paragraphs 

(a)(3), (b) and (c) of this section, in-
formed parent consent must be ob-
tained before— 

(i) Conducting an initial evaluation 
or reevaluation; and 

(ii) Initial provision of special edu-
cation and related services to a child 
with a disability. 

(2) Consent for initial evaluation may 
not be construed as consent for initial 
placement described in paragraph 
(a)(1)(ii) of this section. 

(3) Parental consent is not required 
before— 

(i) Reviewing existing data as part of 
an evaluation or a reevaluation; or 

(ii) Administering a test or other 
evaluation that is administered to all 
children unless, before administration 
of that test or evaluation, consent is 
required of parents of all children. 

(b) Refusal. If the parents of a child 
with a disability refuse consent for ini-
tial evaluation or a reevaluation, the 
agency may continue to pursue those 
evaluations by using the due process 
procedures under §§ 300.507–300.509, or 
the mediation procedures under 
§ 300.506 if appropriate, except to the 
extent inconsistent with State law re-
lating to parental consent. 

(c) Failure to respond to request for re-
evaluation. (1) Informed parental con-
sent need not be obtained for reevalua-
tion if the public agency can dem-
onstrate that it has taken reasonable 
measures to obtain that consent, and 
the child’s parent has failed to respond. 

(2) To meet the reasonable measures 
requirement in paragraph (c)(1) of this 
section, the public agency must use 
procedures consistent with those in 
§ 300.345(d). 

(d) Additional State consent require-
ments. In addition to the parental con-
sent requirements described in para-
graph (a) of this section, a State may 
require parental consent for other serv-
ices and activities under this part if it 
ensures that each public agency in the 
State establishes and implements ef-
fective procedures to ensure that a par-
ent’s refusal to consent does not result 

in a failure to provide the child with 
FAPE. 

(e) Limitation. A public agency may 
not use a parent’s refusal to consent to 
one service or activity under para-
graphs (a) and (d) of this section to 
deny the parent or child any other 
service, benefit, or activity of the pub-
lic agency, except as required by this 
part. 

(Authority: 20 U.S.C. 1415(b)(3); 1414(a)(1)(C) 
and (c)(3)) 

§ 300.506 Mediation. 

(a) General. Each public agency shall 
ensure that procedures are established 
and implemented to allow parties to 
disputes involving any matter de-
scribed in § 300.503(a)(1) to resolve the 
disputes through a mediation process 
that, at a minimum, must be available 
whenever a hearing is requested under 
§§ 300.507 or 300.520–300.528. 

(b) Requirements. The procedures 
must meet the following requirements: 

(1) The procedures must ensure that 
the mediation process— 

(i) Is voluntary on the part of the 
parties; 

(ii) Is not used to deny or delay a par-
ent’s right to a due process hearing 
under § 300.507, or to deny any other 
rights afforded under Part B of the Act; 
and 

(iii) Is conducted by a qualified and 
impartial mediator who is trained in 
effective mediation techniques. 

(2)(i) The State shall maintain a list 
of individuals who are qualified medi-
ators and knowledgeable in laws and 
regulations relating to the provision of 
special education and related services. 

(ii) If a mediator is not selected on a 
random (e.g., a rotation) basis from the 
list described in paragraph (b)(2)(i) of 
this section, both parties must be in-
volved in selecting the mediator and 
agree with the selection of the indi-
vidual who will mediate. 

(3) The State shall bear the cost of 
the mediation process, including the 
costs of meetings described in para-
graph (d) of this section. 

(4) Each session in the mediation 
process must be scheduled in a timely 
manner and must be held in a location 
that is convenient to the parties to the 
dispute. 
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(5) An agreement reached by the par-
ties to the dispute in the mediation 
process must be set forth in a written 
mediation agreement. 

(6) Discussions that occur during the 
mediation process must be confidential 
and may not be used as evidence in any 
subsequent due process hearings or 
civil proceedings, and the parties to 
the mediation process may be required 
to sign a confidentiality pledge prior to 
the commencement of the process. 

(c) Impartiality of mediator. (1) An in-
dividual who serves as a mediator 
under this part— 

(i) May not be an employee of— 
(A) Any LEA or any State agency de-

scribed under § 300.194; or 
(B) An SEA that is providing direct 

services to a child who is the subject of 
the mediation process; and 

(ii) Must not have a personal or pro-
fessional conflict of interest. 

(2) A person who otherwise qualifies 
as a mediator is not an employee of an 
LEA or State agency described under 
§ 300.194 solely because he or she is paid 
by the agency to serve as a mediator. 

(d) Meeting to encourage mediation. (1) 
A public agency may establish proce-
dures to require parents who elect not 
to use the mediation process to meet, 
at a time and location convenient to 
the parents, with a disinterested 
party— 

(i) Who is under contract with a par-
ent training and information center or 
community parent resource center in 
the State established under section 682 
or 683 of the Act, or an appropriate al-
ternative dispute resolution entity; 
and 

(ii) Who would explain the benefits of 
the mediation process, and encourage 
the parents to use the process. 

(2) A public agency may not deny or 
delay a parent’s right to a due process 
hearing under § 300.507 if the parent 
fails to participate in the meeting de-
scribed in paragraph (d)(1) of this sec-
tion. 

(Authority: 20 U.S.C. 1415(e)) 

§ 300.507 Impartial due process hear-
ing; parent notice. 

(a) General. (1) A parent or a public 
agency may initiate a hearing on any 
of the matters described in 
§ 300.503(a)(1) and (2) (relating to the 

identification, evaluation or edu-
cational placement of a child with a 
disability, or the provision of FAPE to 
the child). 

(2) When a hearing is initiated under 
paragraph (a)(1) of this section, the 
public agency shall inform the parents 
of the availability of mediation de-
scribed in § 300.506. 

(3) The public agency shall inform 
the parent of any free or low-cost legal 
and other relevant services available in 
the area if— 

(i) The parent requests the informa-
tion; or 

(ii) The parent or the agency initi-
ates a hearing under this section. 

(b) Agency responsible for conducting 
hearing. The hearing described in para-
graph (a) of this section must be con-
ducted by the SEA or the public agency 
directly responsible for the education 
of the child, as determined under State 
statute, State regulation, or a written 
policy of the SEA. 

(c) Parent notice to the public agency. 
(1) General. The public agency must 
have procedures that require the par-
ent of a child with a disability or the 
attorney representing the child, to pro-
vide notice (which must remain con-
fidential) to the public agency in a re-
quest for a hearing under paragraph 
(a)(1) of this section. 

(2) Content of parent notice. The notice 
required in paragraph (c)(1) of this sec-
tion must include— 

(i) The name of the child; 
(ii) The address of the residence of 

the child; 
(iii) The name of the school the child 

is attending; 
(iv) A description of the nature of the 

problem of the child relating to the 
proposed or refused initiation or 
change, including facts relating to the 
problem; and 

(v) A proposed resolution of the prob-
lem to the extent known and available 
to the parents at the time. 

(3) Model form to assist parents. Each 
SEA shall develop a model form to as-
sist parents in filing a request for due 
process that includes the information 
required in paragraphs (c)(1) and (2) of 
this section. 

(4) Right to due process hearing. A pub-
lic agency may not deny or delay a par-
ent’s right to a due process hearing for 
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failure to provide the notice required 
in paragraphs (c)(1) and (2) of this sec-
tion. 

(Authority: 20 U.S.C. 1415(b)(5), (b)(6), (b)(7), 
(b)(8), (e)(1) and (f)(1)) 

§ 300.508 Impartial hearing officer. 
(a) A hearing may not be conducted— 
(1) By a person who is an employee of 

the State agency or the LEA that is in-
volved in the education or care of the 
child; or 

(2) By any person having a personal 
or professional interest that would con-
flict with his or her objectivity in the 
hearing. 

(b) A person who otherwise qualifies 
to conduct a hearing under paragraph 
(a) of this section is not an employee of 
the agency solely because he or she is 
paid by the agency to serve as a hear-
ing officer. 

(c) Each public agency shall keep a 
list of the persons who serve as hearing 
officers. The list must include a state-
ment of the qualifications of each of 
those persons. 

(Authority: 20 U.S.C. 1415(f)(3)) 

§ 300.509 Hearing rights. 
(a) General. Any party to a hearing 

conducted pursuant to §§ 300.507 or 
300.520–300.528, or an appeal conducted 
pursuant to § 300.510, has the right to— 

(1) Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
the problems of children with disabil-
ities; 

(2) Present evidence and confront, 
cross-examine, and compel the attend-
ance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least 5 
business days before the hearing; 

(4) Obtain a written, or, at the option 
of the parents, electronic, verbatim 
record of the hearing; and 

(5) Obtain written, or, at the option 
of the parents, electronic findings of 
fact and decisions. 

(b) Additional disclosure of information. 
(1) At least 5 business days prior to a 
hearing conducted pursuant to 
§ 300.507(a), each party shall disclose to 
all other parties all evaluations com-
pleted by that date and recommenda-

tions based on the offering party’s 
evaluations that the party intends to 
use at the hearing. 

(2) A hearing officer may bar any 
party that fails to comply with para-
graph (b)(1) of this section from intro-
ducing the relevant evaluation or rec-
ommendation at the hearing without 
the consent of the other party. 

(c) Parental rights at hearings. (1) Par-
ents involved in hearings must be given 
the right to— 

(i) Have the child who is the subject 
of the hearing present; and 

(ii) Open the hearing to the public. 
(2) The record of the hearing and the 

findings of fact and decisions described 
in paragraphs (a)(4) and (a)(5) of this 
section must be provided at no cost to 
parents. 

(d) Findings and decision to advisory 
panel and general public. The public 
agency, after deleting any personally 
identifiable information, shall — 

(1) Transmit the findings and deci-
sions referred to in paragraph (a)(5) of 
this section to the State advisory panel 
established under § 300.650; and 

(2) Make those findings and decisions 
available to the public. 

(Authority: 20 U.S.C. 1415(f)(2) and (h)) 

§ 300.510 Finality of decision; appeal; 
impartial review. 

(a) Finality of decision. A decision 
made in a hearing conducted pursuant 
to §§ 300.507 or 300.520–300.528 is final, 
except that any party involved in the 
hearing may appeal the decision under 
the provisions of paragraph (b) of this 
section and § 300.512. 

(Authority: 20 U.S.C. 1415(i)(1)(A)) 

(b) Appeal of decisions; impartial re-
view. (1) General. If the hearing re-
quired by § 300.507 is conducted by a 
public agency other than the SEA, any 
party aggrieved by the findings and de-
cision in the hearing may appeal to the 
SEA. 

(2) SEA responsibility for review. If 
there is an appeal, the SEA shall con-
duct an impartial review of the hear-
ing. The official conducting the review 
shall— 

(i) Examine the entire hearing 
record; 
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(ii) Ensure that the procedures at the 
hearing were consistent with the re-
quirements of due process; 

(iii) Seek additional evidence if nec-
essary. If a hearing is held to receive 
additional evidence, the rights in 
§ 300.509 apply; 

(iv) Afford the parties an opportunity 
for oral or written argument, or both, 
at the discretion of the reviewing offi-
cial; 

(v) Make an independent decision on 
completion of the review; and 

(vi) Give a copy of the written, or, at 
the option of the parents, electronic 
findings of fact and decisions to the 
parties. 

(c) Findings and decision to advisory 
panel and general public. The SEA, after 
deleting any personally identifiable in-
formation, shall— 

(1) Transmit the findings and deci-
sions referred to in paragraph (b)(2)(vi) 
of this section to the State advisory 
panel established under § 300.650; and 

(2) Make those findings and decisions 
available to the public. 

(d) Finality of review decision. The de-
cision made by the reviewing official is 
final unless a party brings a civil ac-
tion under § 300.512. 

(Authority: 20 U.S.C. 1415(g); H. R. Rep. No. 
94–664, at p. 49 (1975)) 

§ 300.511 Timelines and convenience of 
hearings and reviews. 

(a) The public agency shall ensure 
that not later than 45 days after the re-
ceipt of a request for a hearing— 

(1) A final decision is reached in the 
hearing; and 

(2) A copy of the decision is mailed to 
each of the parties. 

(b) The SEA shall ensure that not 
later than 30 days after the receipt of a 
request for a review— 

(1) A final decision is reached in the 
review; and 

(2) A copy of the decision is mailed to 
each of the parties. 

(c) A hearing or reviewing officer 
may grant specific extensions of time 
beyond the periods set out in para-
graphs (a) and (b) of this section at the 
request of either party. 

(d) Each hearing and each review in-
volving oral arguments must be con-
ducted at a time and place that is rea-

sonably convenient to the parents and 
child involved. 

(Authority: 20 U.S.C. 1415) 

§ 300.512 Civil action. 
(a) General. Any party aggrieved by 

the findings and decision made under 
§§ 300.507 or 300.520–300.528 who does not 
have the right to an appeal under 
§ 300.510(b), and any party aggrieved by 
the findings and decision under 
§ 300.510(b), has the right to bring a 
civil action with respect to the com-
plaint presented pursuant to § 300.507. 
The action may be brought in any 
State court of competent jurisdiction 
or in a district court of the United 
States without regard to the amount in 
controversy. 

(b) Additional requirements. In any ac-
tion brought under paragraph (a) of 
this section, the court— 

(1) Shall receive the records of the 
administrative proceedings; 

(2) Shall hear additional evidence at 
the request of a party; and 

(3) Basing its decision on the prepon-
derance of the evidence, shall grant the 
relief that the court determines to be 
appropriate. 

(c) Jurisdiction of district courts. The 
district courts of the United States 
have jurisdiction of actions brought 
under section 615 of the Act without re-
gard to the amount in controversy. 

(d) Rule of construction. Nothing in 
this part restricts or limits the rights, 
procedures, and remedies available 
under the Constitution, the Americans 
with Disabilities Act of 1990, title V of 
the Rehabilitation Act of 1973, or other 
Federal laws protecting the rights of 
children with disabilities, except that 
before the filing of a civil action under 
these laws seeking relief that is also 
available under section 615 of the Act, 
the procedures under §§ 300.507 and 
300.510 must be exhausted to the same 
extent as would be required had the ac-
tion been brought under section 615 of 
the Act. 

(Authority: 20 U.S.C. 1415(i)(2), (i)(3)(A), and 
1415(l)) 

§ 300.513 Attorneys’ fees. 
(a) In any action or proceeding 

brought under section 615 of the Act, 
the court, in its discretion, may award 
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reasonable attorneys’ fees as part of 
the costs to the parents of a child with 
a disability who is the prevailing 
party. 

(b)(1) Funds under Part B of the Act 
may not be used to pay attorneys’ fees 
or costs of a party related to an action 
or proceeding under section 615 of the 
Act and subpart E of this part. 

(2) Paragraph (b)(1) of this section 
does not preclude a public agency from 
using funds under Part B of the Act for 
conducting an action or proceeding 
under section 615 of the Act. 

(c) A court awards reasonable attor-
ney’s fees under section 615(i)(3) of the 
Act consistent with the following: 

(1) Determination of amount of attor-
neys’ fees. Fees awarded under section 
615(i)(3) of the Act must be based on 
rates prevailing in the community in 
which the action or proceeding arose 
for the kind and quality of services fur-
nished. No bonus or multiplier may be 
used in calculating the fees awarded 
under this subsection. 

(2) Prohibition of attorneys’ fees and re-
lated costs for certain services. (i) Attor-
neys’ fees may not be awarded and re-
lated costs may not be reimbursed in 
any action or proceeding under section 
615 of the Act for services performed 
subsequent to the time of a written 
offer of settlement to a parent if— 

(A) The offer is made within the time 
prescribed by Rule 68 of the Federal 
Rules of Civil Procedure or, in the case 
of an administrative proceeding, at any 
time more than 10 days before the pro-
ceeding begins; 

(B) The offer is not accepted within 
10 days; and 

(C) The court or administrative hear-
ing officer finds that the relief finally 
obtained by the parents is not more fa-
vorable to the parents than the offer of 
settlement. 

(ii) Attorneys’ fees may not be 
awarded relating to any meeting of the 
IEP team unless the meeting is con-
vened as a result of an administrative 
proceeding or judicial action, or at the 
discretion of the State, for a mediation 
described in § 300.506 that is conducted 
prior to the filing of a request for due 
process under §§ 300.507 or 300.520– 
300.528. 

(3) Exception to prohibition on attor-
neys’ fees and related costs. Notwith-

standing paragraph (c)(2) of this sec-
tion, an award of attorneys’ fees and 
related costs may be made to a parent 
who is the prevailing party and who 
was substantially justified in rejecting 
the settlement offer. 

(4) Reduction of amount of attorneys’ 
fees. Except as provided in paragraph 
(c)(5) of this section, the court reduces, 
accordingly, the amount of the attor-
neys’ fees awarded under section 615 of 
the Act, if the court finds that— 

(i) The parent, during the course of 
the action or proceeding, unreasonably 
protracted the final resolution of the 
controversy; 

(ii) The amount of the attorneys’ fees 
otherwise authorized to be awarded un-
reasonably exceeds the hourly rate pre-
vailing in the community for similar 
services by attorneys of reasonably 
comparable skill, reputation, and expe-
rience; 

(iii) The time spent and legal services 
furnished were excessive considering 
the nature of the action or proceeding; 
or 

(iv) The attorney representing the 
parent did not provide to the school 
district the appropriate information in 
the due process complaint in accord-
ance with § 300.507(c). 

(5) Exception to reduction in amount of 
attorneys’ fees. The provisions of para-
graph (c)(4) of this section do not apply 
in any action or proceeding if the court 
finds that the State or local agency un-
reasonably protracted the final resolu-
tion of the action or proceeding or 
there was a violation of section 615 of 
the Act. 

(Authority: 20 U.S.C. 1415(i)(3)(B)–(G)) 

§ 300.514 Child’s status during pro-
ceedings. 

(a) Except as provided in § 300.526, 
during the pendency of any administra-
tive or judicial proceeding regarding a 
complaint under § 300.507, unless the 
State or local agency and the parents 
of the child agree otherwise, the child 
involved in the complaint must remain 
in his or her current educational place-
ment. 

(b) If the complaint involves an ap-
plication for initial admission to public 
school, the child, with the consent of 
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the parents, must be placed in the pub-
lic school until the completion of all 
the proceedings. 

(c) If the decision of a hearing officer 
in a due process hearing conducted by 
the SEA or a State review official in an 
administrative appeal agrees with the 
child’s parents that a change of place-
ment is appropriate, that placement 
must be treated as an agreement be-
tween the State or local agency and 
the parents for purposes of paragraph 
(a) of this section. 

(Authority: 20 U.S.C. 1415(j)) 

§ 300.515 Surrogate parents. 
(a) General. Each public agency shall 

ensure that the rights of a child are 
protected if— 

(1) No parent (as defined in § 300.20) 
can be identified; 

(2) The public agency, after reason-
able efforts, cannot discover the where-
abouts of a parent; or 

(3) The child is a ward of the State 
under the laws of that State. 

(b) Duty of public agency. The duty of 
a public agency under paragraph (a) of 
this section includes the assignment of 
an individual to act as a surrogate for 
the parents. This must include a meth-
od— 

(1) For determining whether a child 
needs a surrogate parent; and 

(2) For assigning a surrogate parent 
to the child. 

(c) Criteria for selection of surrogates. 
(1) The public agency may select a sur-
rogate parent in any way permitted 
under State law. 

(2) Except as provided in paragraph 
(c)(3) of this section, public agencies 
shall ensure that a person selected as a 
surrogate— 

(i) Is not an employee of the SEA, the 
LEA, or any other agency that is in-
volved in the education or care of the 
child; 

(ii) Has no interest that conflicts 
with the interest of the child he or she 
represents; and 

(iii) Has knowledge and skills that 
ensure adequate representation of the 
child. 

(3) A public agency may select as a 
surrogate a person who is an employee 
of a nonpublic agency that only pro-
vides non-educational care for the 
child and who meets the standards in 

paragraphs (c)(2)(ii) and (iii) of this 
section. 

(d) Non-employee requirement; com-
pensation. A person who otherwise 
qualifies to be a surrogate parent under 
paragraph (c) of this section is not an 
employee of the agency solely because 
he or she is paid by the agency to serve 
as a surrogate parent. 

(e) Responsibilities. The surrogate par-
ent may represent the child in all mat-
ters relating to— 

(1) The identification, evaluation, 
and educational placement of the child; 
and 

(2) The provision of FAPE to the 
child. 

(Authority: 20 U.S.C. 1415(b)(2)) 

§ 300.516 [Reserved] 

§ 300.517 Transfer of parental rights at 
age of majority. 

(a) General. A State may provide 
that, when a student with a disability 
reaches the age of majority under 
State law that applies to all students 
(except for a student with a disability 
who has been determined to be incom-
petent under State law)— 

(1)(i) The public agency shall provide 
any notice required by this part to 
both the individual and the parents; 
and 

(ii) All other rights accorded to par-
ents under Part B of the Act transfer 
to the student; and 

(2) All rights accorded to parents 
under Part B of the Act transfer to stu-
dents who are incarcerated in an adult 
or juvenile, State or local correctional 
institution. 

(3) Whenever a State transfers rights 
under this part pursuant to paragraph 
(a)(1) or (a)(2) of this section, the agen-
cy shall notify the individual and the 
parents of the transfer of rights. 

(b) Special rule. If, under State law, a 
State has a mechanism to determine 
that a student with a disability, who 
has reached the age of majority under 
State law that applies to all children 
and has not been determined incom-
petent under State law, does not have 
the ability to provide informed consent 
with respect to his or her educational 
program, the State shall establish pro-
cedures for appointing the parent, or, if 
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the parent is not available another ap-
propriate individual, to represent the 
educational interests of the student 
throughout the student’s eligibility 
under Part B of the Act. 

(Authority: 20 U.S.C. 1415(m)) 

DISCIPLINE PROCEDURES 

§ 300.519 Change of placement for dis-
ciplinary removals. 

For purposes of removals of a child 
with a disability from the child’s cur-
rent educational placement under 
§§ 300.520–300.529, a change of placement 
occurs if— 

(a) The removal is for more than 10 
consecutive school days; or 

(b) The child is subjected to a series 
of removals that constitute a pattern 
because they cumulate to more than 10 
school days in a school year, and be-
cause of factors such as the length of 
each removal, the total amount of time 
the child is removed, and the proximity 
of the removals to one another. 

(Authority: 20 U.S.C. 1415(k)) 

§ 300.520 Authority of school per-
sonnel. 

(a) School personnel may order— 
(1)(i) To the extent removal would be 

applied to children without disabil-
ities, the removal of a child with a dis-
ability from the child’s current place-
ment for not more than 10 consecutive 
school days for any violation of school 
rules, and additional removals of not 
more than 10 consecutive school days 
in that same school year for separate 
incidents of misconduct (as long as 
those removals do not constitute a 
change of placement under § 300.519(b)); 

(ii) After a child with a disability has 
been removed from his or her current 
placement for more than 10 school days 
in the same school year, during any 
subsequent days of removal the public 
agency must provide services to the ex-
tent required under § 300.121(d); and 

(2) A change in placement of a child 
with a disability to an appropriate in-
terim alternative educational setting 
for the same amount of time that a 
child without a disability would be sub-
ject to discipline, but for not more 
than 45 days, if— 

(i) The child carries a weapon to 
school or to a school function under 

the jurisdiction of a State or a local 
educational agency; or 

(ii) The child knowingly possesses or 
uses illegal drugs or sells or solicits the 
sale of a controlled substance while at 
school or a school function under the 
jurisdiction of a State or local edu-
cational agency. 

(b)(1) Either before or not later than 
10 business days after either first re-
moving the child for more than 10 
school days in a school year or com-
mencing a removal that constitutes a 
change of placement under § 300.519, in-
cluding the action described in para-
graph (a)(2) of this section— 

(i) If the LEA did not conduct a func-
tional behavioral assessment and im-
plement a behavioral intervention plan 
for the child before the behavior that 
resulted in the removal described in 
paragraph (a) of this section, the agen-
cy shall convene an IEP meeting to de-
velop an assessment plan. 

(ii) If the child already has a behav-
ioral intervention plan, the IEP team 
shall meet to review the plan and its 
implementation, and, modify the plan 
and its implementation as necessary, 
to address the behavior. 

(2) As soon as practicable after devel-
oping the plan described in paragraph 
(b)(1)(i) of this section, and completing 
the assessments required by the plan, 
the LEA shall convene an IEP meeting 
to develop appropriate behavioral 
interventions to address that behavior 
and shall implement those interven-
tions. 

(c)(1) If subsequently, a child with a 
disability who has a behavioral inter-
vention plan and who has been removed 
from the child’s current educational 
placement for more than 10 school days 
in a school year is subjected to a re-
moval that does not constitute a 
change of placement under § 300.519, the 
IEP team members shall review the be-
havioral intervention plan and its im-
plementation to determine if modifica-
tions are necessary. 

(2) If one or more of the team mem-
bers believe that modifications are 
needed, the team shall meet to modify 
the plan and its implementation, to the 
extent the team determines necessary. 

(d) For purposes of this section, the 
following definitions apply: 
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(1) Controlled substance means a drug 
or other substance identified under 
schedules I, II, III, IV, or V in section 
202(c) of the Controlled Substances Act 
(21 U.S.C. 812(c)). 

(2) Illegal drug— 
(i) Means a controlled substance; but 
(ii) Does not include a substance that 

is legally possessed or used under the 
supervision of a licensed health-care 
professional or that is legally possessed 
or used under any other authority 
under that Act or under any other pro-
vision of Federal law. 

(3) Weapon has the meaning given the 
term ‘‘dangerous weapon’’ under para-
graph (2) of the first subsection (g) of 
section 930 of title 18, United States 
Code. 

(Authority: 20 U.S.C. 1415(k)(1), (10)) 

§ 300.521 Authority of hearing officer. 

A hearing officer under section 615 of 
the Act may order a change in the 
placement of a child with a disability 
to an appropriate interim alternative 
educational setting for not more than 
45 days if the hearing officer, in an ex-
pedited due process hearing— 

(a) Determines that the public agen-
cy has demonstrated by substantial 
evidence that maintaining the current 
placement of the child is substantially 
likely to result in injury to the child or 
to others; 

(b) Considers the appropriateness of 
the child’s current placement; 

(c) Considers whether the public 
agency has made reasonable efforts to 
minimize the risk of harm in the 
child’s current placement, including 
the use of supplementary aids and serv-
ices; and 

(d) Determines that the interim al-
ternative educational setting that is 
proposed by school personnel who have 
consulted with the child’s special edu-
cation teacher, meets the requirements 
of § 300.522(b). 

(e) As used in this section, the term 
substantial evidence means beyond a 
preponderance of the evidence. 

(Authority: 20 U.S.C. 1415(k)(2), (10)) 

§ 300.522 Determination of setting. 

(a) General. The interim alternative 
educational setting referred to in 

§ 300.520(a)(2) must be determined by 
the IEP team. 

(b) Additional requirements. Any in-
terim alternative educational setting 
in which a child is placed under 
§§ 300.520(a)(2) or 300.521 must— 

(1) Be selected so as to enable the 
child to continue to progress in the 
general curriculum, although in an-
other setting, and to continue to re-
ceive those services and modifications, 
including those described in the child’s 
current IEP, that will enable the child 
to meet the goals set out in that IEP; 
and 

(2) Include services and modifications 
to address the behavior described in 
§§ 300.520(a)(2) or 300.521, that are de-
signed to prevent the behavior from re-
curring. 

(Authority: 20 U.S.C. 1415(k)(3)) 

§ 300.523 Manifestation determination 
review. 

(a) General. If an action is con-
templated regarding behavior described 
in §§ 300.520(a)(2) or 300.521, or involving 
a removal that constitutes a change of 
placement under § 300.519 for a child 
with a disability who has engaged in 
other behavior that violated any rule 
or code of conduct of the LEA that ap-
plies to all children— 

(1) Not later than the date on which 
the decision to take that action is 
made, the parents must be notified of 
that decision and provided the proce-
dural safeguards notice described in 
§ 300.504; and 

(2) Immediately, if possible, but in no 
case later than 10 school days after the 
date on which the decision to take that 
action is made, a review must be con-
ducted of the relationship between the 
child’s disability and the behavior sub-
ject to the disciplinary action. 

(b) Individuals to carry out review. A 
review described in paragraph (a) of 
this section must be conducted by the 
IEP team and other qualified personnel 
in a meeting. 

(c) Conduct of review. In carrying out 
a review described in paragraph (a) of 
this section, the IEP team and other 
qualified personnel may determine 
that the behavior of the child was not 
a manifestation of the child’s dis-
ability only if the IEP team and other 
qualified personnel— 
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(1) First consider, in terms of the be-
havior subject to disciplinary action, 
all relevant information, including — 

(i) Evaluation and diagnostic results, 
including the results or other relevant 
information supplied by the parents of 
the child; 

(ii) Observations of the child; and 
(iii) The child’s IEP and placement; 

and 
(2) Then determine that— 
(i) In relationship to the behavior 

subject to disciplinary action, the 
child’s IEP and placement were appro-
priate and the special education serv-
ices, supplementary aids and services, 
and behavior intervention strategies 
were provided consistent with the 
child’s IEP and placement; 

(ii) The child’s disability did not im-
pair the ability of the child to under-
stand the impact and consequences of 
the behavior subject to disciplinary ac-
tion; and 

(iii) The child’s disability did not im-
pair the ability of the child to control 
the behavior subject to disciplinary ac-
tion. 

(d) Decision. If the IEP team and 
other qualified personnel determine 
that any of the standards in paragraph 
(c)(2) of this section were not met, the 
behavior must be considered a mani-
festation of the child’s disability. 

(e) Meeting. The review described in 
paragraph (a) of this section may be 
conducted at the same IEP meeting 
that is convened under § 300.520(b). 

(f) Deficiencies in IEP or placement. If, 
in the review in paragraphs (b) and (c) 
of this section, a public agency identi-
fies deficiencies in the child’s IEP or 
placement or in their implementation, 
it must take immediate steps to rem-
edy those deficiencies. 

(Authority: 20 U.S.C. 1415(k)(4)) 

§ 300.524 Determination that behavior 
was not manifestation of disability. 

(a) General. If the result of the review 
described in § 300.523 is a determina-
tion, consistent with § 300.523(d), that 
the behavior of the child with a dis-
ability was not a manifestation of the 
child’s disability, the relevant discipli-
nary procedures applicable to children 
without disabilities may be applied to 
the child in the same manner in which 
they would be applied to children with-

out disabilities, except as provided in 
§ 300.121(d). 

(b) Additional requirement. If the pub-
lic agency initiates disciplinary proce-
dures applicable to all children, the 
agency shall ensure that the special 
education and disciplinary records of 
the child with a disability are trans-
mitted for consideration by the person 
or persons making the final determina-
tion regarding the disciplinary action. 

(c) Child’s status during due process 
proceedings. Except as provided in 
§ 300.526, § 300.514 applies if a parent re-
quests a hearing to challenge a deter-
mination, made through the review de-
scribed in § 300.523, that the behavior of 
the child was not a manifestation of 
the child’s disability. 

(Authority: 20 U.S.C. 1415(k)(5)) 

§ 300.525 Parent appeal. 
(a) General. (1) If the child’s parent 

disagrees with a determination that 
the child’s behavior was not a mani-
festation of the child’s disability or 
with any decision regarding placement 
under §§ 300.520–300.528, the parent may 
request a hearing. 

(2) The State or local educational 
agency shall arrange for an expedited 
hearing in any case described in para-
graph (a)(1) of this section if a hearing 
is requested by a parent. 

(b) Review of decision. (1) In reviewing 
a decision with respect to the mani-
festation determination, the hearing 
officer shall determine whether the 
public agency has demonstrated that 
the child’s behavior was not a mani-
festation of the child’s disability con-
sistent with the requirements of 
§ 300.523(d). 

(2) In reviewing a decision under 
§ 300.520(a)(2) to place the child in an in-
terim alternative educational setting, 
the hearing officer shall apply the 
standards in § 300.521. 

(Authority: 20 U.S.C. 1415(k)(6)) 

§ 300.526 Placement during appeals. 
(a) General. If a parent requests a 

hearing or an appeal regarding a dis-
ciplinary action described in 
§ 300.520(a)(2) or 300.521 to challenge the 
interim alternative educational setting 
or the manifestation determination, 
the child must remain in the interim 
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alternative educational setting pend-
ing the decision of the hearing officer 
or until the expiration of the time pe-
riod provided for in § 300.520(a)(2) or 
300.521, whichever occurs first, unless 
the parent and the State agency or 
local educational agency agree other-
wise. 

(b) Current placement. If a child is 
placed in an interim alternative edu-
cational setting pursuant to 
§ 300.520(a)(2) or 300.521 and school per-
sonnel propose to change the child’s 
placement after expiration of the in-
terim alternative placement, during 
the pendency of any proceeding to 
challenge the proposed change in place-
ment the child must remain in the cur-
rent placement (the child’s placement 
prior to the interim alternative edu-
cational setting), except as provided in 
paragraph (c) of this section. 

(c) Expedited hearing. (1) If school per-
sonnel maintain that it is dangerous 
for the child to be in the current place-
ment (placement prior to removal to 
the interim alternative education set-
ting) during the pendency of the due 
process proceedings, the LEA may re-
quest an expedited due process hearing. 

(2) In determining whether the child 
may be placed in the alternative edu-
cational setting or in another appro-
priate placement ordered by the hear-
ing officer, the hearing officer shall 
apply the standards in § 300.521. 

(3) A placement ordered pursuant to 
paragraph (c)(2) of this section may not 
be longer than 45 days. 

(4) The procedure in paragraph (c) of 
this section may be repeated, as nec-
essary. 

(Authority: 20 U.S.C. 1415(k)(7)) 

§ 300.527 Protections for children not 
yet eligible for special education 
and related services. 

(a) General. A child who has not been 
determined to be eligible for special 
education and related services under 
this part and who has engaged in be-
havior that violated any rule or code of 
conduct of the local educational agen-
cy, including any behavior described in 
§§ 300.520 or 300.521, may assert any of 
the protections provided for in this 
part if the LEA had knowledge (as de-
termined in accordance with paragraph 
(b) of this section) that the child was a 

child with a disability before the be-
havior that precipitated the discipli-
nary action occurred. 

(b) Basis of knowledge. An LEA must 
be deemed to have knowledge that a 
child is a child with a disability if— 

(1) The parent of the child has ex-
pressed concern in writing (or orally if 
the parent does not know how to write 
or has a disability that prevents a writ-
ten statement) to personnel of the ap-
propriate educational agency that the 
child is in need of special education 
and related services; 

(2) The behavior or performance of 
the child demonstrates the need for 
these services, in accordance with 
§ 300.7; 

(3) The parent of the child has re-
quested an evaluation of the child pur-
suant to §§ 300.530–300.536; or 

(4) The teacher of the child, or other 
personnel of the local educational 
agency, has expressed concern about 
the behavior or performance of the 
child to the director of special edu-
cation of the agency or to other per-
sonnel in accordance with the agency’s 
established child find or special edu-
cation referral system. 

(c) Exception. A public agency would 
not be deemed to have knowledge 
under paragraph (b) of this section if, 
as a result of receiving the information 
specified in that paragraph, the agen-
cy— 

(1) Either— 
(i) Conducted an evaluation under 

§§ 300.530–300.536, and determined that 
the child was not a child with a dis-
ability under this part; or 

(ii) Determined that an evaluation 
was not necessary; and 

(2) Provided notice to the child’s par-
ents of its determination under para-
graph (c)(1) of this section, consistent 
with § 300.503. 

(d) Conditions that apply if no basis of 
knowledge. (1) General. If an LEA does 
not have knowledge that a child is a 
child with a disability (in accordance 
with paragraphs (b) and (c) of this sec-
tion) prior to taking disciplinary meas-
ures against the child, the child may be 
subjected to the same disciplinary 
measures as measures applied to chil-
dren without disabilities who engaged 
in comparable behaviors consistent 
with paragraph (d)(2) of this section. 
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(2) Limitations. (i) If a request is made 
for an evaluation of a child during the 
time period in which the child is sub-
jected to disciplinary measures under 
§ 300.520 or 300.521, the evaluation must 
be conducted in an expedited manner. 

(ii) Until the evaluation is com-
pleted, the child remains in the edu-
cational placement determined by 
school authorities, which can include 
suspension or expulsion without edu-
cational services. 

(iii) If the child is determined to be a 
child with a disability, taking into con-
sideration information from the eval-
uation conducted by the agency and in-
formation provided by the parents, the 
agency shall provide special education 
and related services in accordance with 
the provisions of this part, including 
the requirements of §§ 300.520–300.529 
and section 612(a)(1)(A) of the Act. 

(Authority: 20 U.S.C. 1415(k)(8)) 

§ 300.528 Expedited due process hear-
ings. 

(a) Expedited due process hearings 
under §§ 300.521–300.526 must— 

(1) Meet the requirements of § 300.509, 
except that a State may provide that 
the time periods identified in 
§§ 300.509(a)(3) and § 300.509(b) for pur-
poses of expedited due process hearings 
under §§ 300.521–300.526 are not less than 
two business days; and 

(2) Be conducted by a due process 
hearing officer who satisfies the re-
quirements of § 300.508. 

(b)(1) Each State shall establish a 
timeline for expedited due process 
hearings that results in a written deci-
sion being mailed to the parties within 
45 days of the public agency’s receipt of 
the request for the hearing, without ex-
ceptions or extensions. 

(2) The timeline established under 
paragraph (b)(1) of this section must be 
the same for hearings requested by par-
ents or public agencies. 

(c) A State may establish different 
procedural rules for expedited hearings 
under §§ 300.521–300.526 than it has es-
tablished for due process hearings 
under § 300.507. 

(d) The decisions on expedited due 
process hearings are appealable con-
sistent with § 300.510. 

(Authority: 20 U.S.C. 1415(k)(2), (6), (7)) 

§ 300.529 Referral to and action by law 
enforcement and judicial authori-
ties. 

(a) Nothing in this part prohibits an 
agency from reporting a crime com-
mitted by a child with a disability to 
appropriate authorities or to prevent 
State law enforcement and judicial au-
thorities from exercising their respon-
sibilities with regard to the application 
of Federal and State law to crimes 
committed by a child with a disability. 

(b)(1) An agency reporting a crime 
committed by a child with a disability 
shall ensure that copies of the special 
education and disciplinary records of 
the child are transmitted for consider-
ation by the appropriate authorities to 
whom it reports the crime. 

(2) An agency reporting a crime 
under this section may transmit copies 
of the child’s special education and dis-
ciplinary records only to the extent 
that the transmission is permitted by 
the Family Educational Rights and 
Privacy Act. 

(Authority: 20 U.S.C. 1415(k)(9)) 

PROCEDURES FOR EVALUATION AND 
DETERMINATION OF ELIGIBILITY 

§ 300.530 General. 
Each SEA shall ensure that each pub-

lic agency establishes and implements 
procedures that meet the requirements 
of §§ 300.531–300.536. 

(Authority: 20 U.S.C. 1414(b)(3); 1412(a)(7)) 

§ 300.531 Initial evaluation. 
Each public agency shall conduct a 

full and individual initial evaluation, 
in accordance with §§ 300.532 and 300.533, 
before the initial provision of special 
education and related services to a 
child with a disability under Part B of 
the Act. 

(Authority: 20 U.S.C. 1414(a)(1)) 

§ 300.532 Evaluation procedures. 
Each public agency shall ensure, at a 

minimum, that the following require-
ments are met: 

(a)(1) Tests and other evaluation ma-
terials used to assess a child under 
Part B of the Act— 

(i) Are selected and administered so 
as not to be discriminatory on a racial 
or cultural basis; and 
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(ii) Are provided and administered in 
the child’s native language or other 
mode of communication, unless it is 
clearly not feasible to do so; and 

(2) Materials and procedures used to 
assess a child with limited English pro-
ficiency are selected and administered 
to ensure that they measure the extent 
to which the child has a disability and 
needs special education, rather than 
measuring the child’s English language 
skills. 

(b) A variety of assessment tools and 
strategies are used to gather relevant 
functional and developmental informa-
tion about the child, including infor-
mation provided by the parent, and in-
formation related to enabling the child 
to be involved in and progress in the 
general curriculum (or for a preschool 
child, to participate in appropriate ac-
tivities), that may assist in deter-
mining— 

(1) Whether the child is a child with 
a disability under § 300.7; and 

(2) The content of the child’s IEP. 
(c)(1) Any standardized tests that are 

given to a child— 
(i) Have been validated for the spe-

cific purpose for which they are used; 
and 

(ii) Are administered by trained and 
knowledgeable personnel in accordance 
with any instructions provided by the 
producer of the tests. 

(2) If an assessment is not conducted 
under standard conditions, a descrip-
tion of the extent to which it varied 
from standard conditions (e.g., the 
qualifications of the person admin-
istering the test, or the method of test 
administration) must be included in 
the evaluation report. 

(d) Tests and other evaluation mate-
rials include those tailored to assess 
specific areas of educational need and 
not merely those that are designed to 
provide a single general intelligence 
quotient. 

(e) Tests are selected and adminis-
tered so as best to ensure that if a test 
is administered to a child with im-
paired sensory, manual, or speaking 
skills, the test results accurately re-
flect the child’s aptitude or achieve-
ment level or whatever other factors 
the test purports to measure, rather 
than reflecting the child’s impaired 
sensory, manual, or speaking skills 

(unless those skills are the factors that 
the test purports to measure). 

(f) No single procedure is used as the 
sole criterion for determining whether 
a child is a child with a disability and 
for determining an appropriate edu-
cational program for the child. 

(g) The child is assessed in all areas 
related to the suspected disability, in-
cluding, if appropriate, health, vision, 
hearing, social and emotional status, 
general intelligence, academic per-
formance, communicative status, and 
motor abilities. 

(h) In evaluating each child with a 
disability under §§ 300.531–300.536, the 
evaluation is sufficiently comprehen-
sive to identify all of the child’s special 
education and related services needs, 
whether or not commonly linked to the 
disability category in which the child 
has been classified. 

(i) The public agency uses tech-
nically sound instruments that may as-
sess the relative contribution of cog-
nitive and behavioral factors, in addi-
tion to physical or developmental fac-
tors. 

(j) The public agency uses assessment 
tools and strategies that provide rel-
evant information that directly assists 
persons in determining the educational 
needs of the child. 

(Authority: 20 U.S.C. 1412(a)(6)(B), 1414(b)(2) 
and (3)) 

§ 300.533 Determination of needed 
evaluation data. 

(a) Review of existing evaluation data. 
As part of an initial evaluation (if ap-
propriate) and as part of any reevalua-
tion under Part B of the Act, a group 
that includes the individuals described 
in § 300.344, and other qualified profes-
sionals, as appropriate, shall— 

(1) Review existing evaluation data 
on the child, including— 

(i) Evaluations and information pro-
vided by the parents of the child; 

(ii) Current classroom-based assess-
ments and observations; and 

(iii) Observations by teachers and re-
lated services providers; and 

(2) On the basis of that review, and 
input from the child’s parents, identify 
what additional data, if any, are need-
ed to determine— 

(i) Whether the child has a particular 
category of disability, as described in 
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§ 300.7, or, in case of a reevaluation of a 
child, whether the child continues to 
have such a disability; 

(ii) The present levels of performance 
and educational needs of the child; 

(iii) Whether the child needs special 
education and related services, or in 
the case of a reevaluation of a child, 
whether the child continues to need 
special education and related services; 
and 

(iv) Whether any additions or modi-
fications to the special education and 
related services are needed to enable 
the child to meet the measurable an-
nual goals set out in the IEP of the 
child and to participate, as appro-
priate, in the general curriculum. 

(b) Conduct of review. The group de-
scribed in paragraph (a) of this section 
may conduct its review without a 
meeting. 

(c) Need for additional data. The pub-
lic agency shall administer tests and 
other evaluation materials as may be 
needed to produce the data identified 
under paragraph (a) of this section. 

(d) Requirements if additional data are 
not needed. (1) If the determination 
under paragraph (a) of this section is 
that no additional data are needed to 
determine whether the child continues 
to be a child with a disability, the pub-
lic agency shall notify the child’s par-
ents— 

(i) Of that determination and the rea-
sons for it; and 

(ii) Of the right of the parents to re-
quest an assessment to determine 
whether, for purposes of services under 
this part, the child continues to be a 
child with a disability. 

(2) The public agency is not required 
to conduct the assessment described in 
paragraph (d)(1)(ii) of this section un-
less requested to do so by the child’s 
parents. 

(Authority: 20 U.S.C. 1414(c)(1), (2) and (4)) 

§ 300.534 Determination of eligibility. 
(a) Upon completing the administra-

tion of tests and other evaluation ma-
terials— 

(1) A group of qualified professionals 
and the parent of the child must deter-
mine whether the child is a child with 
a disability, as defined in § 300.7; and 

(2) The public agency must provide a 
copy of the evaluation report and the 

documentation of determination of eli-
gibility to the parent. 

(b) A child may not be determined to 
be eligible under this part if— 

(1) The determinant factor for that 
eligibility determination is— 

(i) Lack of instruction in reading or 
math; or 

(ii) Limited English proficiency; and 
(2) The child does not otherwise meet 

the eligibility criteria under § 300.7(a). 
(c)(1) A public agency must evaluate 

a child with a disability in accordance 
with §§ 300.532 and 300.533 before deter-
mining that the child is no longer a 
child with a disability. 

(2) The evaluation described in para-
graph (c)(1) of this section is not re-
quired before the termination of a stu-
dent’s eligibility under Part B of the 
Act due to graduation with a regular 
high school diploma, or exceeding the 
age eligibility for FAPE under State 
law. 

(Authority: 20 U.S.C. 1414(b)(4) and (5), (c)(5)) 

§ 300.535 Procedures for determining 
eligibility and placement. 

(a) In interpreting evaluation data 
for the purpose of determining if a 
child is a child with a disability under 
§ 300.7, and the educational needs of the 
child, each public agency shall— 

(1) Draw upon information from a va-
riety of sources, including aptitude and 
achievement tests, parent input, teach-
er recommendations, physical condi-
tion, social or cultural background, 
and adaptive behavior; and 

(2) Ensure that information obtained 
from all of these sources is documented 
and carefully considered. 

(b) If a determination is made that a 
child has a disability and needs special 
education and related services, an IEP 
must be developed for the child in ac-
cordance with §§ 300.340–300.350. 

(Authority: 20 U.S.C. 1412(a)(6), 1414(b)(4)) 

§ 300.536 Reevaluation. 
Each public agency shall ensure— 
(a) That the IEP of each child with a 

disability is reviewed in accordance 
with §§ 300.340–300.350; and 

(b) That a reevaluation of each child, 
in accordance with §§ 300.532–300.535, is 
conducted if conditions warrant a re-
evaluation, or if the child’s parent or 
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teacher requests a reevaluation, but at 
least once every three years. 

(Authority: 20 U.S.C. 1414(a)(2)) 

ADDITIONAL PROCEDURES FOR EVALU-
ATING CHILDREN WITH SPECIFIC 
LEARNING DISABILITIES 

§ 300.540 Additional team members. 
The determination of whether a child 

suspected of having a specific learning 
disability is a child with a disability as 
defined in § 300.7, must be made by the 
child’s parents and a team of qualified 
professionals which must include— 

(a)(1) The child’s regular teacher; or 
(2) If the child does not have a reg-

ular teacher, a regular classroom 
teacher qualified to teach a child of his 
or her age; or 

(3) For a child of less than school age, 
an individual qualified by the SEA to 
teach a child of his or her age; and 

(b) At least one person qualified to 
conduct individual diagnostic examina-
tions of children, such as a school psy-
chologist, speech-language pathologist, 
or remedial reading teacher. 

(Authority: Sec. 5(b), Pub. L. 94–142) 

§ 300.541 Criteria for determining the 
existence of a specific learning dis-
ability. 

(a) A team may determine that a 
child has a specific learning disability 
if— 

(1) The child does not achieve com-
mensurate with his or her age and abil-
ity levels in one or more of the areas 
listed in paragraph (a)(2) of this sec-
tion, if provided with learning experi-
ences appropriate for the child’s age 
and ability levels; and 

(2) The team finds that a child has a 
severe discrepancy between achieve-
ment and intellectual ability in one or 
more of the following areas: 

(i) Oral expression. 
(ii) Listening comprehension. 
(iii) Written expression. 
(iv) Basic reading skill. 
(v) Reading comprehension. 
(vi) Mathematics calculation. 
(vii) Mathematics reasoning. 
(b) The team may not identify a child 

as having a specific learning disability 
if the severe discrepancy between abil-
ity and achievement is primarily the 
result of— 

(1) A visual, hearing, or motor im-
pairment; 

(2) Mental retardation; 
(3) Emotional disturbance; or 
(4) Environmental, cultural or eco-

nomic disadvantage. 

(Authority: Sec. 5(b), Pub. L. 94–142) 

§ 300.542 Observation. 

(a) At least one team member other 
than the child’s regular teacher shall 
observe the child’s academic perform-
ance in the regular classroom setting. 

(b) In the case of a child of less than 
school age or out of school, a team 
member shall observe the child in an 
environment appropriate for a child of 
that age. 

(Authority: Sec. 5(b), Pub. L. 94–142) 

§ 300.543 Written report. 

(a) For a child suspected of having a 
specific learning disability, the docu-
mentation of the team’s determination 
of eligibility, as required by 
§ 300.534(a)(2), must include a statement 
of— 

(1) Whether the child has a specific 
learning disability; 

(2) The basis for making the deter-
mination; 

(3) The relevant behavior noted dur-
ing the observation of the child; 

(4) The relationship of that behavior 
to the child’s academic functioning; 

(5) The educationally relevant med-
ical findings, if any; 

(6) Whether there is a severe discrep-
ancy between achievement and ability 
that is not correctable without special 
education and related services; and 

(7) The determination of the team 
concerning the effects of environ-
mental, cultural, or economic dis-
advantage. 

(b) Each team member shall certify 
in writing whether the report reflects 
his or her conclusion. If it does not re-
flect his or her conclusion, the team 
member must submit a separate state-
ment presenting his or her conclusions. 

(Authority: Sec. 5(b), Pub. L. 94–142)) 
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LEAST RESTRICTIVE ENVIRONMENT 
(LRE) 

§ 300.550 General LRE requirements. 

(a) Except as provided in § 300.311(b) 
and (c), a State shall demonstrate to 
the satisfaction of the Secretary that 
the State has in effect policies and pro-
cedures to ensure that it meets the re-
quirements of §§ 300.550–300.556. 

(b) Each public agency shall ensure— 
(1) That to the maximum extent ap-

propriate, children with disabilities, 
including children in public or private 
institutions or other care facilities, are 
educated with children who are non-
disabled; and 

(2) That special classes, separate 
schooling or other removal of children 
with disabilities from the regular edu-
cational environment occurs only if 
the nature or severity of the disability 
is such that education in regular class-
es with the use of supplementary aids 
and services cannot be achieved satis-
factorily. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.551 Continuum of alternative 
placements. 

(a) Each public agency shall ensure 
that a continuum of alternative place-
ments is available to meet the needs of 
children with disabilities for special 
education and related services. 

(b) The continuum required in para-
graph (a) of this section must— 

(1) Include the alternative place-
ments listed in the definition of special 
education under § 300.26 (instruction in 
regular classes, special classes, special 
schools, home instruction, and instruc-
tion in hospitals and institutions); and 

(2) Make provision for supplementary 
services (such as resource room or 
itinerant instruction) to be provided in 
conjunction with regular class place-
ment. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.552 Placements. 

In determining the educational 
placement of a child with a disability, 
including a preschool child with a dis-
ability, each public agency shall ensure 
that— 

(a) The placement decision— 

(1) Is made by a group of persons, in-
cluding the parents, and other persons 
knowledgeable about the child, the 
meaning of the evaluation data, and 
the placement options; and 

(2) Is made in conformity with the 
LRE provisions of this subpart, includ-
ing §§ 300.550–300.554; 

(b) The child’s placement— 
(1) Is determined at least annually; 
(2) Is based on the child’s IEP; and 
(3) Is as close as possible to the 

child’s home; 
(c) Unless the IEP of a child with a 

disability requires some other arrange-
ment, the child is educated in the 
school that he or she would attend if 
nondisabled; 

(d) In selecting the LRE, consider-
ation is given to any potential harmful 
effect on the child or on the quality of 
services that he or she needs; and 

(e) A child with a disability is not re-
moved from education in age-appro-
priate regular classrooms solely be-
cause of needed modifications in the 
general curriculum. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.553 Nonacademic settings. 

In providing or arranging for the pro-
vision of nonacademic and extra-
curricular services and activities, in-
cluding meals, recess periods, and the 
services and activities set forth in 
§ 300.306, each public agency shall en-
sure that each child with a disability 
participates with nondisabled children 
in those services and activities to the 
maximum extent appropriate to the 
needs of that child. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.554 Children in public or private 
institutions. 

Except as provided in § 300.600(d), an 
SEA must ensure that § 300.550 is effec-
tively implemented, including, if nec-
essary, making arrangements with 
public and private institutions (such as 
a memorandum of agreement or special 
implementation procedures). 

(Authority: 20 U.S.C. 1412(a)(5)) 
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§ 300.555 Technical assistance and 
training activities. 

Each SEA shall carry out activities 
to ensure that teachers and adminis-
trators in all public agencies— 

(a) Are fully informed about their re-
sponsibilities for implementing 
§ 300.550; and 

(b) Are provided with technical as-
sistance and training necessary to as-
sist them in this effort. 

(Authority: 20 U.S.C. 1412(a)(5)) 

§ 300.556 Monitoring activities. 
(a) The SEA shall carry out activities 

to ensure that § 300.550 is implemented 
by each public agency. 

(b) If there is evidence that a public 
agency makes placements that are in-
consistent with § 300.550, the SEA 
shall— 

(1) Review the public agency’s jus-
tification for its actions; and 

(2) Assist in planning and imple-
menting any necessary corrective ac-
tion. 

(Authority: 20 U.S.C. 1412(a)(5)) 

CONFIDENTIALITY OF INFORMATION 

§ 300.560 Definitions. 
As used in §§ 300.560–300.577— 
(a) Destruction means physical de-

struction or removal of personal identi-
fiers from information so that the in-
formation is no longer personally iden-
tifiable. 

(b) Education records means the type 
of records covered under the definition 
of ‘‘education records’’ in 34 CFR part 99 
(the regulations implementing the 
Family Educational Rights and Pri-
vacy Act of 1974). 

(c) Participating agency means any 
agency or institution that collects, 
maintains, or uses personally identifi-
able information, or from which infor-
mation is obtained, under Part B of the 
Act. 

(Authority: 20 U.S.C. 1221e–3, 1412(a)(8), 
1417(c)) 

§ 300.561 Notice to parents. 
(a) The SEA shall give notice that is 

adequate to fully inform parents about 
the requirements of § 300.127, includ-
ing— 

(1) A description of the extent that 
the notice is given in the native lan-
guages of the various population 
groups in the State; 

(2) A description of the children on 
whom personally identifiable informa-
tion is maintained, the types of infor-
mation sought, the methods the State 
intends to use in gathering the infor-
mation (including the sources from 
whom information is gathered), and 
the uses to be made of the information; 

(3) A summary of the policies and 
procedures that participating agencies 
must follow regarding storage, disclo-
sure to third parties, retention, and de-
struction of personally identifiable in-
formation; and 

(4) A description of all of the rights 
of parents and children regarding this 
information, including the rights under 
the Family Educational Rights and 
Privacy Act of 1974 and implementing 
regulations in 34 CFR part 99. 

(b) Before any major identification, 
location, or evaluation activity, the 
notice must be published or announced 
in newspapers or other media, or both, 
with circulation adequate to notify 
parents throughout the State of the ac-
tivity. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.562 Access rights. 

(a) Each participating agency shall 
permit parents to inspect and review 
any education records relating to their 
children that are collected, main-
tained, or used by the agency under 
this part. The agency shall comply 
with a request without unnecessary 
delay and before any meeting regarding 
an IEP, or any hearing pursuant to 
§§ 300.507 and 300.521–300.528, and in no 
case more than 45 days after the re-
quest has been made. 

(b) The right to inspect and review 
education records under this section 
includes— 

(1) The right to a response from the 
participating agency to reasonable re-
quests for explanations and interpreta-
tions of the records; 

(2) The right to request that the 
agency provide copies of the records 
containing the information if failure to 
provide those copies would effectively 
prevent the parent from exercising the 
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right to inspect and review the records; 
and 

(3) The right to have a representative 
of the parent inspect and review the 
records. 

(c) An agency may presume that the 
parent has authority to inspect and re-
view records relating to his or her child 
unless the agency has been advised 
that the parent does not have the au-
thority under applicable State law gov-
erning such matters as guardianship, 
separation, and divorce. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.563 Record of access. 

Each participating agency shall keep 
a record of parties obtaining access to 
education records collected, main-
tained, or used under Part B of the Act 
(except access by parents and author-
ized employees of the participating 
agency), including the name of the 
party, the date access was given, and 
the purpose for which the party is au-
thorized to use the records. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.564 Records on more than one 
child. 

If any education record includes in-
formation on more than one child, the 
parents of those children have the 
right to inspect and review only the in-
formation relating to their child or to 
be informed of that specific informa-
tion. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.565 List of types and locations of 
information. 

Each participating agency shall pro-
vide parents on request a list of the 
types and locations of education 
records collected, maintained, or used 
by the agency. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.566 Fees. 

(a) Each participating agency may 
charge a fee for copies of records that 
are made for parents under this part if 
the fee does not effectively prevent the 
parents from exercising their right to 
inspect and review those records. 

(b) A participating agency may not 
charge a fee to search for or to retrieve 
information under this part. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.567 Amendment of records at 
parent’s request. 

(a) A parent who believes that infor-
mation in the education records col-
lected, maintained, or used under this 
part is inaccurate or misleading or vio-
lates the privacy or other rights of the 
child may request the participating 
agency that maintains the information 
to amend the information. 

(b) The agency shall decide whether 
to amend the information in accord-
ance with the request within a reason-
able period of time of receipt of the re-
quest. 

(c) If the agency decides to refuse to 
amend the information in accordance 
with the request, it shall inform the 
parent of the refusal and advise the 
parent of the right to a hearing under 
§ 300.568. 

(Authority: 20 U.S.C. 1412(a)(8); 1417(c)) 

§ 300.568 Opportunity for a hearing. 

The agency shall, on request, provide 
an opportunity for a hearing to chal-
lenge information in education records 
to ensure that it is not inaccurate, 
misleading, or otherwise in violation of 
the privacy or other rights of the child. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.569 Result of hearing. 

(a) If, as a result of the hearing, the 
agency decides that the information is 
inaccurate, misleading or otherwise in 
violation of the privacy or other rights 
of the child, it shall amend the infor-
mation accordingly and so inform the 
parent in writing. 

(b) If, as a result of the hearing, the 
agency decides that the information is 
not inaccurate, misleading, or other-
wise in violation of the privacy or 
other rights of the child, it shall in-
form the parent of the right to place in 
the records it maintains on the child a 
statement commenting on the informa-
tion or setting forth any reasons for 
disagreeing with the decision of the 
agency. 
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(c) Any explanation placed in the 
records of the child under this section 
must— 

(1) Be maintained by the agency as 
part of the records of the child as long 
as the record or contested portion is 
maintained by the agency; and 

(2) If the records of the child or the 
contested portion is disclosed by the 
agency to any party, the explanation 
must also be disclosed to the party. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.570 Hearing procedures. 
A hearing held under § 300.568 must be 

conducted according to the procedures 
under 34 CFR 99.22. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.571 Consent. 
(a) Except as to disclosures addressed 

in § 300.529(b) for which parental con-
sent is not required by Part 99, paren-
tal consent must be obtained before 
personally identifiable information is— 

(1) Disclosed to anyone other than of-
ficials of participating agencies col-
lecting or using the information under 
this part, subject to paragraph (b) of 
this section; or 

(2) Used for any purpose other than 
meeting a requirement of this part. 

(b) An educational agency or institu-
tion subject to 34 CFR part 99 may not 
release information from education 
records to participating agencies with-
out parental consent unless authorized 
to do so under part 99. 

(c) The SEA shall provide policies 
and procedures that are used in the 
event that a parent refuses to provide 
consent under this section. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.572 Safeguards. 
(a) Each participating agency shall 

protect the confidentiality of person-
ally identifiable information at collec-
tion, storage, disclosure, and destruc-
tion stages. 

(b) One official at each participating 
agency shall assume responsibility for 
ensuring the confidentiality of any per-
sonally identifiable information. 

(c) All persons collecting or using 
personally identifiable information 
must receive training or instruction re-

garding the State’s policies and proce-
dures under § 300.127 and 34 CFR part 99. 

(d) Each participating agency shall 
maintain, for public inspection, a cur-
rent listing of the names and positions 
of those employees within the agency 
who may have access to personally 
identifiable information. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.573 Destruction of information. 
(a) The public agency shall inform 

parents when personally identifiable 
information collected, maintained, or 
used under this part is no longer need-
ed to provide educational services to 
the child. 

(b) The information must be de-
stroyed at the request of the parents. 
However, a permanent record of a stu-
dent’s name, address, and phone num-
ber, his or her grades, attendance 
record, classes attended, grade level 
completed, and year completed may be 
maintained without time limitation. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.574 Children’s rights. 
(a) The SEA shall provide policies 

and procedures regarding the extent to 
which children are afforded rights of 
privacy similar to those afforded to 
parents, taking into consideration the 
age of the child and type or severity of 
disability. 

(b) Under the regulations for the 
Family Educational Rights and Pri-
vacy Act of 1974 (34 CFR 99.5(a)), the 
rights of parents regarding education 
records are transferred to the student 
at age 18. 

(c) If the rights accorded to parents 
under Part B of the Act are transferred 
to a student who reaches the age of 
majority, consistent with § 300.517, the 
rights regarding educational records in 
§§ 300.562–300.573 must also be trans-
ferred to the student. However, the 
public agency must provide any notice 
required under section 615 of the Act to 
the student and the parents. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.575 Enforcement. 
The SEA shall provide the policies 

and procedures, including sanctions, 
that the State uses to ensure that its 
policies and procedures are followed 
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and that the requirements of the Act 
and the regulations in this part are 
met. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

§ 300.576 Disciplinary information. 

(a) The State may require that a pub-
lic agency include in the records of a 
child with a disability a statement of 
any current or previous disciplinary 
action that has been taken against the 
child and transmit the statement to 
the same extent that the disciplinary 
information is included in, and trans-
mitted with, the student records of 
nondisabled children. 

(b) The statement may include a de-
scription of any behavior engaged in by 
the child that required disciplinary ac-
tion, a description of the disciplinary 
action taken, and any other informa-
tion that is relevant to the safety of 
the child and other individuals in-
volved with the child. 

(c) If the State adopts such a policy, 
and the child transfers from one school 
to another, the transmission of any of 
the child’s records must include both 
the child’s current individualized edu-
cation program and any statement of 
current or previous disciplinary action 
that has been taken against the child. 

(Authority: 20 U.S.C. 1413(j)) 

§ 300.577 Department use of personally 
identifiable information. 

If the Department or its authorized 
representatives collect any personally 
identifiable information regarding chil-
dren with disabilities that is not sub-
ject to 5 U.S.C. 552a (the Privacy Act of 
1974), the Secretary applies the require-
ments of 5 U.S.C. 552a (b)(1)–(2), (4)–(11); 
(c); (d); (e)(1), (2), (3)(A), (B), and (D), 
(5)–(10); (h); (m); and (n); and the regu-
lations implementing those provisions 
in 34 CFR part 5b. 

(Authority: 20 U.S.C. 1412(a)(8), 1417(c)) 

DEPARTMENT PROCEDURES 

§ 300.580 Determination by the Sec-
retary that a State is eligible. 

If the Secretary determines that a 
State is eligible to receive a grant 
under Part B of the Act, the Secretary 

notifies the State of that determina-
tion. 

(Authority: 20 U.S.C. 1412(d)) 

§ 300.581 Notice and hearing before de-
termining that a State is not eligi-
ble. 

(a) General. (1) The Secretary does 
not make a final determination that a 
State is not eligible to receive a grant 
under Part B of the Act until providing 
the State— 

(i) With reasonable notice; and 
(ii) With an opportunity for a hear-

ing. 
(2) In implementing paragraph 

(a)(1)(i) of this section, the Secretary 
sends a written notice to the SEA by 
certified mail with return receipt re-
quested. 

(b) Content of notice. In the written 
notice described in paragraph (a)(2) of 
this section, the Secretary— 

(1) States the basis on which the Sec-
retary proposes to make a final deter-
mination that the State is not eligible; 

(2) May describe possible options for 
resolving the issues; 

(3) Advises the SEA that it may re-
quest a hearing and that the request 
for a hearing must be made not later 
than 30 days after it receives the notice 
of the proposed final determination 
that the State is not eligible; and 

(4) Provides information about the 
procedures followed for a hearing. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§ 300.582 Hearing official or panel. 
(a) If the SEA requests a hearing, the 

Secretary designates one or more indi-
viduals, either from the Department or 
elsewhere, not responsible for or con-
nected with the administration of this 
program, to conduct a hearing. 

(b) If more than one individual is des-
ignated, the Secretary designates one 
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one 
individual is designated, that indi-
vidual is the Hearing Official. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§ 300.583 Hearing procedures. 
(a) As used in §§ 300.581–300.586 the 

term party or parties means the fol-
lowing: 
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(1) An SEA that requests a hearing 
regarding the proposed disapproval of 
the State’s eligibility under this part. 

(2) The Department official who ad-
ministers the program of financial as-
sistance under this part. 

(3) A person, group or agency with an 
interest in and having relevant infor-
mation about the case that has applied 
for and been granted leave to intervene 
by the Hearing Official or Panel. 

(b) Within 15 days after receiving a 
request for a hearing, the Secretary 
designates a Hearing Official or Panel 
and notifies the parties. 

(c) The Hearing Official or Panel may 
regulate the course of proceedings and 
the conduct of the parties during the 
proceedings. The Hearing Official or 
Panel takes all steps necessary to con-
duct a fair and impartial proceeding, to 
avoid delay, and to maintain order, in-
cluding the following: 

(1) The Hearing Official or Panel may 
hold conferences or other types of ap-
propriate proceedings to clarify, sim-
plify, or define the issues or to consider 
other matters that may aid in the dis-
position of the case. 

(2) The Hearing Official or Panel may 
schedule a prehearing conference of the 
Hearing Official or Panel and parties. 

(3) Any party may request the Hear-
ing Official or Panel to schedule a pre-
hearing or other conference. The Hear-
ing Official or Panel decides whether a 
conference is necessary and notifies all 
parties. 

(4) At a prehearing or other con-
ference, the Hearing Official or Panel 
and the parties may consider subjects 
such as— 

(i) Narrowing and clarifying issues; 
(ii) Assisting the parties in reaching 

agreements and stipulations; 
(iii) Clarifying the positions of the 

parties; 
(iv) Determining whether an evi-

dentiary hearing or oral argument 
should be held; and 

(v) Setting dates for— 
(A) The exchange of written docu-

ments; 
(B) The receipt of comments from the 

parties on the need for oral argument 
or evidentiary hearing; 

(C) Further proceedings before the 
Hearing Official or Panel (including an 

evidentiary hearing or oral argument, 
if either is scheduled); 

(D) Requesting the names of wit-
nesses each party wishes to present at 
an evidentiary hearing and estimation 
of time for each presentation; or 

(E) Completion of the review and the 
initial decision of the Hearing Official 
or Panel. 

(5) A prehearing or other conference 
held under paragraph (b)(4) of this sec-
tion may be conducted by telephone 
conference call. 

(6) At a prehearing or other con-
ference, the parties shall be prepared to 
discuss the subjects listed in paragraph 
(b)(4) of this section. 

(7) Following a prehearing or other 
conference the Hearing Official or 
Panel may issue a written statement 
describing the issues raised, the action 
taken, and the stipulations and agree-
ments reached by the parties. 

(d) The Hearing Official or Panel may 
require parties to state their positions 
and to provide all or part of the evi-
dence in writing. 

(e) The Hearing Official or Panel may 
require parties to present testimony 
through affidavits and to conduct 
cross-examination through interrog-
atories. 

(f) The Hearing Official or Panel may 
direct the parties to exchange relevant 
documents or information and lists of 
witnesses, and to send copies to the 
Hearing Official or Panel. 

(g) The Hearing Official or Panel may 
receive, rule on, exclude, or limit evi-
dence at any stage of the proceedings. 

(h) The Hearing Official or Panel may 
rule on motions and other issues at any 
stage of the proceedings. 

(i) The Hearing Official or Panel may 
examine witnesses. 

(j) The Hearing Official or Panel may 
set reasonable time limits for submis-
sion of written documents. 

(k) The Hearing Official or Panel 
may refuse to consider documents or 
other submissions if they are not sub-
mitted in a timely manner unless good 
cause is shown. 

(l) The Hearing Official or Panel may 
interpret applicable statutes and regu-
lations but may not waive them or rule 
on their validity. 
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(m)(1) The parties shall present their 
positions through briefs and the sub-
mission of other documents and may 
request an oral argument or evi-
dentiary hearing. The Hearing Official 
or Panel shall determine whether an 
oral argument or an evidentiary hear-
ing is needed to clarify the positions of 
the parties. 

(2) The Hearing Official or Panel 
gives each party an opportunity to be 
represented by counsel. 

(n) If the Hearing Official or Panel 
determines that an evidentiary hearing 
would materially assist the resolution 
of the matter, the Hearing Official or 
Panel gives each party, in addition to 
the opportunity to be represented by 
counse— 

(1) An opportunity to present wit-
nesses on the party’s behalf; and 

(2) An opportunity to cross-examine 
witnesses either orally or with written 
questions. 

(o) The Hearing Official or Panel ac-
cepts any evidence that it finds is rel-
evant and material to the proceedings 
and is not unduly repetitious. 

(p)(1) The Hearing Official or Panel— 
(i) Arranges for the preparation of a 

transcript of each hearing; 
(ii) Retains the original transcript as 

part of the record of the hearing; and 
(iii) Provides one copy of the tran-

script to each party. 
(2) Additional copies of the transcript 

are available on request and with pay-
ment of the reproduction fee. 

(q) Each party shall file with the 
Hearing Official or Panel all written 
motions, briefs, and other documents 
and shall at the same time provide a 
copy to the other parties to the pro-
ceedings. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§ 300.584 Initial decision; final deci-
sion. 

(a) The Hearing Official or Panel pre-
pares an initial written decision that 
addresses each of the points in the no-
tice sent by the Secretary to the SEA 
under § 300.581. 

(b) The initial decision of a Panel is 
made by a majority of Panel members. 

(c) The Hearing Official or Panel 
mails by certified mail with return re-
ceipt requested a copy of the initial de-
cision to each party (or to the party’s 

counsel) and to the Secretary, with a 
notice stating that each party has an 
opportunity to submit written com-
ments regarding the decision to the 
Secretary. 

(d) Each party may file comments 
and recommendations on the initial de-
cision with the Hearing Official or 
Panel within 15 days of the date the 
party receives the Panel’s decision. 

(e) The Hearing Official or Panel 
sends a copy of a party’s initial com-
ments and recommendations to the 
other parties by certified mail with re-
turn receipt requested. Each party may 
file responsive comments and rec-
ommendations with the Hearing Offi-
cial or Panel within seven days of the 
date the party receives the initial com-
ments and recommendations. 

(f) The Hearing Official or Panel for-
wards the parties’ initial and respon-
sive comments on the initial decision 
to the Secretary who reviews the ini-
tial decision and issues a final decision. 

(g) The initial decision of the Hear-
ing Official or Panel becomes the final 
decision of the Secretary unless, within 
25 days after the end of the time for re-
ceipt of written comments, the Sec-
retary informs the Hearing Official or 
Panel and the parties to a hearing in 
writing that the decision is being fur-
ther reviewed for possible modifica-
tion. 

(h) The Secretary may reject or mod-
ify the initial decision of the Hearing 
Official or Panel if the Secretary finds 
that it is clearly erroneous. 

(i) The Secretary conducts the review 
based on the initial decision, the writ-
ten record, the Hearing Official’s or 
Panel’s proceedings, and written com-
ments. The Secretary may remand the 
matter for further proceedings. 

(j) The Secretary issues the final de-
cision within 30 days after notifying 
the Hearing Official or Panel that the 
initial decision is being further re-
viewed. 

(Authority: 20 U.S.C. (1412(d)(2)) 

§ 300.585 Filing requirements. 
(a) Any written submission under 

§§ 300.581–300.585 must be filed by hand- 
delivery, by mail, or by facsimile 
transmission. The Secretary discour-
ages the use of facsimile transmission 
for documents longer than five pages. 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00083 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



84 

34 CFR Ch. III (7–1–04 Edition) § 300.586 

(b) The filing date under paragraph 
(a) of this section is the date the docu-
ment is— 

(1) Hand-delivered; 
(2) Mailed; or (3) Sent by facsimile 

transmission. 
(c) A party filing by facsimile trans-

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart-
ment. 

(d) If a document is filed by facsimile 
transmission, the Secretary, the Hear-
ing Official, or the Panel, as applicable, 
may require the filing of a follow-up 
hard copy by hand-delivery or by mail 
within a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority: 20 U.S.C. 1413(c)) 

§ 300.586 Judicial review. 
If a State is dissatisfied with the Sec-

retary’s final action with respect to 
the eligibility of the State under sec-
tion 612 of the Act, the State may, not 
later than 60 days after notice of that 
action, file with the United States 
Court of Appeals for the circuit in 
which that State is located a petition 
for review of that action. A copy of the 
petition must be forthwith transmitted 
by the clerk of the court to the Sec-
retary. The Secretary then files in the 
court the record of the proceedings 
upon which the Secretary’s action was 
based, as provided in section 2112 of 
title 28, United States Code. 

(Authority: 20 U.S.C. 1416(b)) 

§ 300.587 Enforcement. 
(a) General. The Secretary initiates 

an action described in paragraph (b) of 
this section if the Secretary finds— 

(1) That there has been a failure by 
the State to comply substantially with 
any provision of Part B of the Act, this 
part, or 34 CFR part 301; or 

(2) That there is a failure to comply 
with any condition of an LEA’s or 
SEA’s eligibility under Part B of the 
Act, this part or 34 CFR part 301, in-
cluding the terms of any agreement to 
achieve compliance with Part B of the 
Act, this part, or Part 301 within the 
timelines specified in the agreement. 

(b) Types of action. The Secretary, 
after notifying the SEA (and any LEA 
or State agency affected by a failure 
described in paragraph (a)(2) of this 
section)— 

(1) Withholds in whole or in part any 
further payments to the State under 
Part B of the Act; 

(2) Refers the matter to the Depart-
ment of Justice for enforcement; or 

(3) Takes any other enforcement ac-
tion authorized by law. 

(c) Nature of withholding. (1) If the 
Secretary determines that it is appro-
priate to withhold further payments 
under paragraph (b)(1) of this section, 
the Secretary may determine that the 
withholding will be limited to pro-
grams or projects, or portions thereof, 
affected by the failure, or that the SEA 
shall not make further payments under 
Part B of the Act to specified LEA or 
State agencies affected by the failure. 

(2) Until the Secretary is satisfied 
that there is no longer any failure to 
comply with the provisions of Part B of 
the Act, this part, or 34 CFR part 301, 
as specified in paragraph (a) of this sec-
tion, payments to the State under Part 
B of the Act are withheld in whole or 
in part, or payments by the SEA under 
Part B of the Act are limited to local 
educational agencies and State agen-
cies whose actions did not cause or 
were not involved in the failure, as the 
case may be. 

(3) Any SEA, LEA, or other State 
agency that has received notice under 
paragraph (a) of this section shall, by 
means of a public notice, take such 
measures as may be necessary to bring 
the pendency of an action pursuant to 
this subsection to the attention of the 
public within the jurisdiction of that 
agency. 

(4) Before withholding under para-
graph (b)(1) of this section, the Sec-
retary provides notice and a hearing 
pursuant to the procedures in §§ 300.581– 
300.586. 

(d) Referral for appropriate enforce-
ment. (1) Before the Secretary makes a 
referral under paragraph (b)(2) of this 
section for enforcement, or takes any 
other enforcement action authorized 
by law under paragraph (b)(3), the Sec-
retary provides the State— 

(i) With reasonable notice; and 
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(ii) With an opportunity for a hear-
ing. 

(2) The hearing described in para-
graph (d)(1)(ii) of this section consists 
of an opportunity to meet with the As-
sistant Secretary for the Office of Spe-
cial Education and Rehabilitative 
Services to demonstrate why the De-
partment should not make a referral 
for enforcement. 

(e) Divided State agency responsibility. 
For purposes of this part, if responsi-
bility for ensuring that the require-
ments of this part are met with respect 
to children with disabilities who are 
convicted as adults under State law 
and incarcerated in adult prisons is as-
signed to a public agency other than 
the SEA pursuant to § 300.600(d), and if 
the Secretary finds that the failure to 
comply substantially with the provi-
sions of Part B of the Act or this part 
are related to a failure by the public 
agency, the Secretary takes one of the 
enforcement actions described in para-
graph (b) of this section to ensure com-
pliance with Part B of the Act and this 
part, except— 

(1) Any reduction or withholding of 
payments to the State under paragraph 
(b)(1) of this section is proportionate to 
the total funds allotted under section 
611 of the Act to the State as the num-
ber of eligible children with disabilities 
in adult prisons under the supervision 
of the other public agency is propor-
tionate to the number of eligible indi-
viduals with disabilities in the State 
under the supervision of the State edu-
cational agency; and 

(2) Any withholding of funds under 
paragraph (e)(1) of this section is lim-
ited to the specific agency responsible 
for the failure to comply with Part B of 
the Act or this part. 

(Authority: 20 U.S.C. 1416) 

§ 300.588 [Reserved] 

§ 300.589 Waiver of requirement re-
garding supplementing and not 
supplanting with Part B funds. 

(a) Except as provided under 
§§ 300.232–300.235, funds paid to a State 
under Part B of the Act must be used 
to supplement and increase the level of 
Federal, State, and local funds (includ-
ing funds that are not under the direct 
control of SEAs or LEAs) expended for 

special education and related services 
provided to children with disabilities 
under Part B of the Act and in no case 
to supplant those Federal, State, and 
local funds. A State may use funds it 
retains under § 300.602 without regard 
to the prohibition on supplanting other 
funds (see § 300.372). 

(b) If a State provides clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the 
State have FAPE available to them, 
the Secretary may waive for a period of 
one year in whole or in part the re-
quirement under § 300.153 (regarding 
State-level nonsupplanting) if the Sec-
retary concurs with the evidence pro-
vided by the State. 

(c) If a State wishes to request a 
waiver under this section, it must sub-
mit to the Secretary a written request 
that includes— 

(1) An assurance that FAPE is cur-
rently available, and will remain avail-
able throughout the period that a waiv-
er would be in effect, to all eligible 
children with disabilities throughout 
the State, regardless of the public 
agency that is responsible for providing 
FAPE to them. The assurance must be 
signed by an official who has the au-
thority to provide that assurance as it 
applies to all eligible children with dis-
abilities in the State; 

(2) All evidence that the State wishes 
the Secretary to consider in deter-
mining whether all eligible children 
with disabilities have FAPE available 
to them, setting forth in detail— 

(i) The basis on which the State has 
concluded that FAPE is available to all 
eligible children in the State; and 

(ii) The procedures that the State 
will implement to ensure that FAPE 
remains available to all eligible chil-
dren in the State, which must in-
clude— 

(A) The State’s procedures under 
§ 300.125 for ensuring that all eligible 
children are identified, located and 
evaluated; 

(B) The State’s procedures for moni-
toring public agencies to ensure that 
they comply with all requirements of 
this part; 

(C) The State’s complaint procedures 
under §§ 300.660–300.662; and 
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(D) The State’s hearing procedures 
under §§ 300.507–300.511 and 300.520– 
300.528; 

(3) A summary of all State and Fed-
eral monitoring reports, and State 
complaint decisions (see §§ 300.660– 
300.662) and hearing decisions (see 
§§ 300.507–300.511 and 300.520–300.528), 
issued within three years prior to the 
date of the State’s request for a waiver 
under this section, that includes any 
finding that FAPE has not been avail-
able to one or more eligible children, 
and evidence that FAPE is now avail-
able to all children addressed in those 
reports or decisions; and 

(4) Evidence that the State, in deter-
mining that FAPE is currently avail-
able to all eligible children with dis-
abilities in the State, has consulted 
with the State advisory panel under 
§ 300.650, the State’s parent training 
and information center or centers, the 
State’s protection and advocacy orga-
nization, and other organizations rep-
resenting the interests of children with 
disabilities and their parents, and a 
summary of the input of these organi-
zations. 

(d) If the Secretary determines that 
the request and supporting evidence 
submitted by the State makes a prima 
facie showing that FAPE is, and will 
remain, available to all eligible chil-
dren with disabilities in the State, the 
Secretary, after notice to the public 
throughout the State, conducts a pub-
lic hearing at which all interested per-
sons and organizations may present 
evidence regarding the following 
issues: 

(1) Whether FAPE is currently avail-
able to all eligible children with dis-
abilities in the State. 

(2) Whether the State will be able to 
ensure that FAPE remains available to 
all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

(e) Following the hearing, the Sec-
retary, based on all submitted evi-
dence, will provide a waiver, in whole 
or in part, for a period of one year if 
the Secretary finds that the State has 
provided clear and convincing evidence 
that FAPE is currently available to all 
eligible children with disabilities in 
the State, and the State will be able to 
ensure that FAPE remains available to 

all eligible children with disabilities in 
the State if the Secretary provides the 
requested waiver. 

(f) A State may receive a waiver of 
the requirement of section 612(a)(19)(A) 
and § 300.154(a) if it satisfies the re-
quirements of paragraphs (b) through 
(e) of this section. 

(g) The Secretary may grant subse-
quent waivers for a period of one year 
each, if the Secretary determines that 
the State has provided clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the 
State have, and will continue to have 
throughout the one-year period of the 
waiver, FAPE available to them. 

(Authority: 20 U.S.C. 1412(a)(18)(C), (19)(C)(ii) 
and (E)) 

Subpart F—State Administration 
GENERAL 

§ 300.600 Responsibility for all edu-
cational programs. 

(a) The SEA is responsible for ensur-
ing— 

(1) That the requirements of this part 
are carried out; and 

(2) That each educational program 
for children with disabilities adminis-
tered within the State, including each 
program administered by any other 
State or local agency— 

(i) Is under the general supervision of 
the persons responsible for educational 
programs for children with disabilities 
in the SEA; and 

(ii) Meets the education standards of 
the SEA (including the requirements of 
this part). 

(b) The State must comply with para-
graph (a) of this section through State 
statute, State regulation, signed agree-
ment between respective agency offi-
cials, or other documents. 

(c) Part B of the Act does not limit 
the responsibility of agencies other 
than educational agencies for providing 
or paying some or all of the costs of 
FAPE to children with disabilities in 
the State. 

(d) Notwithstanding paragraph (a) of 
this section, the Governor (or another 
individual pursuant to State law) may 
assign to any public agency in the 
State the responsibility of ensuring 
that the requirements of Part B of the 
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Act are met with respect to students 
with disabilities who are convicted as 
adults under State law and incarcer-
ated in adult prisons. 

(Authority: 20 U.S.C. 1412(a)(11)) 

§ 300.601 Relation of Part B to other 
Federal programs. 

Part B of the Act may not be con-
strued to permit a State to reduce 
medical and other assistance available 
to children with disabilities, or to alter 
the eligibility of a child with a dis-
ability, under title V (Maternal and 
Child Health) or title XIX (Medicaid) of 
the Social Security Act, to receive 
services that are also part of FAPE. 

(Authority: 20 U.S.C. 1412(e)) 

§ 300.602 State-level activities. 
(a) Each State may retain not more 

than the amount described in para-
graph (b) of this section for administra-
tion in accordance with §§ 300.620 and 
300.621 and other State-level activities 
in accordance with § 300.370. 

(b) For each fiscal year, the Sec-
retary determines and reports to the 
SEA an amount that is 25 percent of 
the amount the State received under 
this section for fiscal year 1997, cumu-
latively adjusted by the Secretary for 
each succeeding fiscal year by the less-
er of— 

(1) The percentage increase, if any, 
from the preceding fiscal year in the 
State’s allocation under section 611 of 
the Act; or 

(2) The rate of inflation, as measured 
by the percentage increase, if any, 
from the preceding fiscal year in the 
Consumer Price Index For All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 

(Authority: 20 U.S.C. 1411(f)(1)(A) and (B)) 

USE OF FUNDS 

§ 300.620 Use of funds for State admin-
istration. 

(a) For the purpose of administering 
Part B of the Act, including section 619 
of the Act (including the coordination 
of activities under Part B of the Act 
with, and providing technical assist-
ance to, other programs that provide 
services to children with disabilities)— 

(1) Each State may use not more 
than twenty percent of the maximum 
amount it may retain under § 300.602(a) 
for any fiscal year or $500,000 (adjusted 
by the cumulative rate of inflation 
since fiscal year 1998, as measured by 
the percentage increase, if any, in the 
Consumer Price Index For All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor), whichever is greater; and 

(2) Each outlying area may use up to 
five percent of the amount it receives 
under this section for any fiscal year or 
$35,000, whichever is greater. 

(b) Funds described in paragraph (a) 
of this section may also be used for the 
administration of Part C of the Act, if 
the SEA is the lead agency for the 
State under that part. 

(Authority: 20 U.S.C. 1411(f)(2)) 

§ 300.621 Allowable costs. 
(a) The SEA may use funds under 

§ 300.620 for— 
(1) Administration of State activities 

under Part B of the Act and for plan-
ning at the State level, including plan-
ning, or assisting in the planning, of 
programs or projects for the education 
of children with disabilities; 

(2) Approval, supervision, moni-
toring, and evaluation of the effective-
ness of local programs and projects for 
the education of children with disabil-
ities; 

(3) Technical assistance to LEAs with 
respect to the requirements of Part B 
of the Act; 

(4) Leadership services for the pro-
gram supervision and management of 
special education activities for chil-
dren with disabilities; and 

(5) Other State leadership activities 
and consultative services. 

(b) The SEA shall use the remainder 
of its funds under § 300.620 in accord-
ance with § 300.370. 

(Authority: 20 U.S.C. 1411(f)(2)) 

§ 300.622 Subgrants to LEAs for capac-
ity-building and improvement. 

In any fiscal year in which the per-
centage increase in the State’s alloca-
tion under 611 of the Act exceeds the 
rate of inflation (as measured by the 
percentage increase, if any, from the 
preceding fiscal year in the Consumer 
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Price Index For All Urban Consumers, 
published by the Bureau of Labor Sta-
tistics of the Department of Labor), 
each State shall reserve, from its allo-
cation under 611 of the Act, the amount 
described in § 300.623 to make subgrants 
to LEAs, unless that amount is less 
than $100,000, to assist them in pro-
viding direct services and in making 
systemic change to improve results for 
children with disabilities through one 
or more of the following: 

(a) Direct services, including alter-
native programming for children who 
have been expelled from school, and 
services for children in correctional fa-
cilities, children enrolled in State-op-
erated or State-supported schools, and 
children in charter schools. 

(b) Addressing needs or carrying out 
improvement strategies identified in 
the State’s Improvement Plan under 
subpart 1 of Part D of the Act. 

(c) Adopting promising practices, 
materials, and technology, based on 
knowledge derived from education re-
search and other sources. 

(d) Establishing, expanding, or imple-
menting interagency agreements and 
arrangements between LEAs and other 
agencies or organizations concerning 
the provision of services to children 
with disabilities and their families. 

(e) Increasing cooperative problem- 
solving between parents and school 
personnel and promoting the use of al-
ternative dispute resolution. 

(Authority: 20 U.S.C. 1411(f)(4)(A)) 

§ 300.623 Amount required for sub-
grants to LEAs. 

For each fiscal year, the amount re-
ferred to in § 300.622 is— 

(a) The maximum amount the State 
was allowed to retain under § 300.602(a) 
for the prior fiscal year, or, for fiscal 
year 1998, 25 percent of the State’s allo-
cation for fiscal year 1997 under section 
611; multiplied by 

(b) The difference between the per-
centage increase in the State’s alloca-
tion under this section and the rate of 
inflation, as measured by the percent-
age increase, if any, from the preceding 
fiscal year in the Consumer Price Index 
For All Urban Consumers, published by 

the Bureau of Labor Statistics of the 
Department of Labor. 

(Authority: 20 U.S.C. 1411(f)(4)(B)) 

§ 300.624 State discretion in awarding 
subgrants. 

The State may establish priorities in 
awarding subgrants under § 300.622 to 
LEAs competitively or on a targeted 
basis. 

(Authority: 20 U.S.C. 1411(f)(4)(A)) 

STATE ADVISORY PANEL 

§ 300.650 Establishment of advisory 
panels. 

(a) Each State shall establish and 
maintain, in accordance with §§ 300.650– 
300.653, a State advisory panel on the 
education of children with disabilities. 

(b) The advisory panel must be ap-
pointed by the Governor or any other 
official authorized under State law to 
make those appointments. 

(c) If a State has an existing advisory 
panel that can perform the functions in 
§ 300.652, the State may modify the ex-
isting panel so that it fulfills all of the 
requirements of §§ 300.650–300.653, in-
stead of establishing a new advisory 
panel. 

(Authority: 20 U.S.C. 1412(a)(21)(A)) 

§ 300.651 Membership. 
(a) General. The membership of the 

State advisory panel must consist of 
members appointed by the Governor, or 
any other official authorized under 
State law to make these appointments, 
that is representative of the State pop-
ulation and that is composed of indi-
viduals involved in, or concerned with 
the education of children with disabil-
ities, including— 

(1) Parents of children with disabil-
ities; 

(2) Individuals with disabilities; 
(3) Teachers; 
(4) Representatives of institutions of 

higher education that prepare special 
education and related services per-
sonnel; 

(5) State and local education offi-
cials; 

(6) Administrators of programs for 
children with disabilities; 

(7) Representatives of other State 
agencies involved in the financing or 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00088 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



89 

Off. of Spec. Educ. and Rehab. Services, Education § 300.660 

delivery of related services to children 
with disabilities; 

(8) Representatives of private schools 
and public charter schools; 

(9) At least one representative of a 
vocational, community, or business or-
ganization concerned with the provi-
sion of transition services to children 
with disabilities; and 

(10) Representatives from the State 
juvenile and adult corrections agen-
cies. 

(b) Special rule. A majority of the 
members of the panel must be individ-
uals with disabilities or parents of chil-
dren with disabilities. 

(Authority: 20 U.S.C. 1412(a)(21)(B) and (C)) 

§ 300.652 Advisory panel functions. 
(a) General. The State advisory panel 

shall— 
(1) Advise the SEA of unmet needs 

within the State in the education of 
children with disabilities; 

(2) Comment publicly on any rules or 
regulations proposed by the State re-
garding the education of children with 
disabilities; 

(3) Advise the SEA in developing 
evaluations and reporting on data to 
the Secretary under section 618 of the 
Act; 

(4) Advise the SEA in developing cor-
rective action plans to address findings 
identified in Federal monitoring re-
ports under Part B of the Act; and 

(5) Advise the SEA in developing and 
implementing policies relating to the 
coordination of services for children 
with disabilities. 

(b) Advising on eligible students with 
disabilities in adult prisons. The advisory 
panel also shall advise on the edu-
cation of eligible students with disabil-
ities who have been convicted as adults 
and incarcerated in adult prisons, even 
if, consistent with § 300.600(d), a State 
assigns general supervision responsi-
bility for those students to a public 
agency other than an SEA. 

(Authority: 20 U.S.C. 1412(a)(21)(D)) 

§ 300.653 Advisory panel procedures. 
(a) The advisory panel shall meet as 

often as necessary to conduct its busi-
ness. 

(b) By July 1 of each year, the advi-
sory panel shall submit an annual re-

port of panel activities and suggestions 
to the SEA. This report must be made 
available to the public in a manner 
consistent with other public reporting 
requirements of Part B of the Act. 

(c) Official minutes must be kept on 
all panel meetings and must be made 
available to the public on request. 

(d) All advisory panel meetings and 
agenda items must be announced 
enough in advance of the meeting to af-
ford interested parties a reasonable op-
portunity to attend. Meetings must be 
open to the public. 

(e) Interpreters and other necessary 
services must be provided at panel 
meetings for panel members or partici-
pants. The State may pay for these 
services from funds under § 300.620. 

(f) The advisory panel shall serve 
without compensation but the State 
must reimburse the panel for reason-
able and necessary expenses for attend-
ing meetings and performing duties. 
The State may use funds under § 300.620 
for this purpose. 

(Authority: 20 U.S.C. 1412(a)(21)) 

STATE COMPLAINT PROCEDURES 

§ 300.660 Adoption of State complaint 
procedures. 

(a) General. Each SEA shall adopt 
written procedures for— 

(1) Resolving any complaint, includ-
ing a complaint filed by an organiza-
tion or individual from another State, 
that meets the requirements of § 300.662 
by— 

(i) Providing for the filing of a com-
plaint with the SEA; and 

(ii) At the SEA’s discretion, pro-
viding for the filing of a complaint 
with a public agency and the right to 
have the SEA review the public agen-
cy’s decision on the complaint; and 

(2) Widely disseminating to parents 
and other interested individuals, in-
cluding parent training and informa-
tion centers, protection and advocacy 
agencies, independent living centers, 
and other appropriate entities, the 
State’s procedures under §§ 300.660– 
300.662. 

(b) Remedies for denial of appropriate 
services. In resolving a complaint in 
which it has found a failure to provide 
appropriate services, an SEA, pursuant 
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to its general supervisory authority 
under Part B of the Act, must address: 

(1) How to remediate the denial of 
those services, including, as appro-
priate, the awarding of monetary reim-
bursement or other corrective action 
appropriate to the needs of the child; 
and 

(2) Appropriate future provision of 
services for all children with disabil-
ities. 

(Authority: 20 U.S.C. 1221e–3) 

§ 300.661 Minimum State complaint 
procedures. 

(a) Time limit; minimum procedures. 
Each SEA shall include in its com-
plaint procedures a time limit of 60 
days after a complaint is filed under 
§ 300.660(a) to— 

(1) Carry out an independent on-site 
investigation, if the SEA determines 
that an investigation is necessary; 

(2) Give the complainant the oppor-
tunity to submit additional informa-
tion, either orally or in writing, about 
the allegations in the complaint; 

(3) Review all relevant information 
and make an independent determina-
tion as to whether the public agency is 
violating a requirement of Part B of 
the Act or of this part; and 

(4) Issue a written decision to the 
complainant that addresses each alle-
gation in the complaint and contains— 

(i) Findings of fact and conclusions; 
and 

(ii) The reasons for the SEA’s final 
decision. 

(b) Time extension; final decision; im-
plementation. The SEA’s procedures de-
scribed in paragraph (a) of this section 
also must— 

(1) Permit an extension of the time 
limit under paragraph (a) of this sec-
tion only if exceptional circumstances 
exist with respect to a particular com-
plaint; and 

(2) Include procedures for effective 
implementation of the SEA’s final de-
cision, if needed, including— 

(i) Technical assistance activities; 
(ii) Negotiations; and 
(iii) Corrective actions to achieve 

compliance. 

(c) Complaints filed under this section, 
and due process hearings under §§ 300.507 
and 300.520–300.528. (1) If a written com-
plaint is received that is also the sub-
ject of a due process hearing under 
§ 300.507 or §§ 300.520–300.528, or contains 
multiple issues, of which one or more 
are part of that hearing, the State 
must set aside any part of the com-
plaint that is being addressed in the 
due process hearing, until the conclu-
sion of the hearing. However, any issue 
in the complaint that is not a part of 
the due process action must be resolved 
using the time limit and procedures de-
scribed in paragraphs (a) and (b) of this 
section. 

(2) If an issue is raised in a complaint 
filed under this section that has pre-
viously been decided in a due process 
hearing involving the same parties— 

(i) The hearing decision is binding; 
and 

(ii) The SEA must inform the com-
plainant to that effect. 

(3) A complaint alleging a public 
agency’s failure to implement a due 
process decision must be resolved by 
the SEA. 

(Authority: 20 U.S.C. 1221e–3) 

§ 300.662 Filing a complaint. 

(a) An organization or individual 
may file a signed written complaint 
under the procedures described in 
§§ 300.660–300.661. 

(b) The complaint must include— 
(1) A statement that a public agency 

has violated a requirement of Part B of 
the Act or of this part; and 

(2) The facts on which the statement 
is based. 

(c) The complaint must allege a vio-
lation that occurred not more than one 
year prior to the date that the com-
plaint is received in accordance with 
§ 300.660(a) unless a longer period is rea-
sonable because the violation is con-
tinuing, or the complainant is request-
ing compensatory services for a viola-
tion that occurred not more than three 
years prior to the date the complaint is 
received under § 300.660(a). 

(Authority: 20 U.S.C. 1221e–3) 
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Subpart G—Allocation of Funds; 
Reports 

ALLOCATIONS 

§ 300.700 Special definition of the term 
‘‘State’’. 

For the purposes of §§ 300.701, and 
300.703–300.714, the term State means 
each of the 50 States, the District of 
Columbia, and the Commonwealth of 
Puerto Rico. 

(Authority: 20 U.S.C. 1411(h)(2)) 

§ 300.701 Grants to States. 

(a) Purpose of grants. The Secretary 
makes grants to States and the out-
lying areas and provides funds to the 
Secretary of the Interior, to assist 
them to provide special education and 
related services to children with dis-
abilities in accordance with Part B of 
the Act. 

(b) Maximum amounts. The maximum 
amount of the grant a State may re-
ceive under section 611 of the Act for 
any fiscal year is— 

(1) The number of children with dis-
abilities in the State who are receiving 
special education and related serv-
ices— 

(i) Aged 3 through 5 if the State is el-
igible for a grant under section 619 of 
the Act; and 

(ii) Aged 6 through 21; multiplied 
by— 

(2) Forty (40) percent of the average 
per-pupil expenditure in public elemen-
tary and secondary schools in the 
United States. 

(Authority: 20 U.S.C. 1411(a)) 

§ 300.702 Definition. 

For the purposes of this section the 
term average per-pupil expenditure in 
public elementary and secondary schools 
in the United States means— 

(a) Without regard to the source of 
funds— 

(1) The aggregate current expendi-
tures, during the second fiscal year 
preceding the fiscal year for which the 
determination is made (or, if satisfac-
tory data for that year are not avail-
able, during the most recent preceding 
fiscal year for which satisfactory data 
are available) of all LEAs in the 50 

States and the District of Columbia); 
plus 

(2) Any direct expenditures by the 
State for the operation of those agen-
cies; divided by 

(b) The aggregate number of children 
in average daily attendance to whom 
those agencies provided free public 
education during that preceding year. 

(Authority: 20 U.S.C. 1411(h)(1)) 

§ 300.703 Allocations to States. 
(a) General. After reserving funds for 

studies and evaluations under section 
674(e) of the Act, and for payments to 
the outlying areas, the freely associ-
ated States, and the Secretary of the 
Interior under §§ 300.715 and 300.717– 
300.719, the Secretary allocates the re-
maining amount among the States in 
accordance with paragraph (b) of this 
section and §§ 300.706–300.709. 

(b) Interim formula. Except as pro-
vided in §§ 300.706–300.709, the Secretary 
allocates the amount described in para-
graph (a) of this section among the 
States in accordance with section 
611(a)(3), (4), (5) and (b)(1), (2) and (3) of 
the Act, as in effect prior to June 4, 
1997, except that the determination of 
the number of children with disabil-
ities receiving special education and 
related services under section 611(a)(3) 
of the Act (as then in effect) may be 
calculated as of December 1, or, at the 
State’s discretion, the last Friday in 
October, of the fiscal year for which 
the funds were appropriated. 

(Authority: 20 U.S.C. 1411(d)) 

§§ 300.704–300.705 [Reserved] 

§ 300.706 Permanent formula. 
(a) Establishment of base year. The 

Secretary allocates the amount de-
scribed in § 300.703(a) among the States 
in accordance with §§ 300.706–300.709 for 
each fiscal year beginning with the 
first fiscal year for which the amount 
appropriated under 611(j) of the Act is 
more than $4,924,672,200. 

(b) Use of base year. (1) Definition. As 
used in this section, the term base year 
means the fiscal year preceding the 
first fiscal year in which this section 
applies. 

(2) Special rule for use of base year 
amount. If a State received any funds 
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under section 611 of the Act for the 
base year on the basis of children aged 
3 through 5, but does not make FAPE 
available to all children with disabil-
ities aged 3 through 5 in the State in 
any subsequent fiscal year, the Sec-
retary computes the State’s base year 
amount, solely for the purpose of cal-
culating the State’s allocation in that 
subsequent year under §§ 300.707–300.709, 
by subtracting the amount allocated to 
the State for the base year on the basis 
of those children. 

(Authority: 20 U.S.C. 1411(e)(1) and (2)) 

§ 300.707 Increase in funds. 

If the amount available for alloca-
tions to States under § 300.706 is equal 
to or greater than the amount allo-
cated to the States under section 611 of 
the Act for the preceding fiscal year, 
those allocations are calculated as fol-
lows: 

(a) Except as provided in § 300.708, the 
Secretary— 

(1) Allocates to each State the 
amount it received for the base year; 

(2) Allocates 85 percent of any re-
maining funds to States on the basis of 
their relative populations of children 
aged 3 through 21 who are of the same 
age as children with disabilities for 
whom the State ensures the avail-
ability of FAPE under Part B of the 
Act; and 

(3) Allocates 15 percent of those re-
maining funds to States on the basis of 
their relative populations of children 
described in paragraph (a)(2) of this 
section who are living in poverty. 

(b) For the purpose of making grants 
under this section, the Secretary uses 
the most recent population data, in-
cluding data on children living in pov-
erty, that are available and satisfac-
tory to the Secretary. 

(Authority: 20 U.S.C. 1411(e)(3)) 

§ 300.708 Limitation. 

(a) Allocations under § 300.707 are sub-
ject to the following: 

(1) No State’s allocation may be less 
than its allocation for the preceding 
fiscal year. 

(2) No State’s allocation may be less 
than the greatest of— 

(i) The sum of— 

(A) The amount it received for the 
base year; and 

(B) One-third of one percent of the 
amount by which the amount appro-
priated under section 611(j) of the Act 
exceeds the amount appropriated under 
section 611 of the Act for the base year; 
or 

(ii) The sum of— 
(A) The amount it received for the 

preceding fiscal year; and 
(B) That amount multiplied by the 

percentage by which the increase in 
the funds appropriated from the pre-
ceding fiscal year exceeds 1.5 percent; 
or 

(iii) The sum of— 
(A) The amount it received for the 

preceding fiscal year; and 
(B) That amount multiplied by 90 

percent of the percentage increase in 
the amount appropriated from the pre-
ceding fiscal year. 

(b) Notwithstanding paragraph (a)(2) 
of this section, no State’s allocation 
under § 300.707 may exceed the sum of— 

(1) The amount it received for the 
preceding fiscal year; and 

(2) That amount multiplied by the 
sum of 1.5 percent and the percentage 
increase in the amount appropriated. 

(c) If the amount available for alloca-
tions to States under § 300.703 and para-
graphs (a) and (b) of this section is in-
sufficient to pay those allocations in 
full those allocations are ratably re-
duced, subject to paragraph (a)(1) of 
this section. 

(Authority: 20 U.S.C. 1411(e)(3)(B) and (C)) 

§ 300.709 Decrease in funds. 
If the amount available for alloca-

tions to States under § 300.706 is less 
than the amount allocated to the 
States under section 611 of the Act for 
the preceding fiscal year, those alloca-
tions are calculated as follows: 

(a) If the amount available for alloca-
tions is greater than the amount allo-
cated to the States for the base year, 
each State is allocated the sum of— 

(1) The amount it received for the 
base year; and 

(2) An amount that bears the same 
relation to any remaining funds as the 
increase the State received for the pre-
ceding fiscal year over the base year 
bears to the total of those increases for 
all States. 
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(b)(1) If the amount available for al-
locations is equal to or less than the 
amount allocated to the States for the 
base year, each State is allocated the 
amount it received for the base year. 

(2) If the amount available is insuffi-
cient to make the allocations described 
in paragraph (b)(1) of this section, 
those allocations are ratably reduced. 

(Authority: 20 U.S.C. 1411(e)(4)) 

§ 300.710 Allocation for State in which 
by-pass is implemented for private 
school children with disabilities. 

In determining the allocation under 
§§ 300.700–300.709 of a State in which the 
Secretary will implement a by-pass for 
private school children with disabil-
ities under §§ 300.451–300.487, the Sec-
retary includes in the State’s child 
count— 

(a) For the first year of a by-pass, the 
actual or estimated number of private 
school children with disabilities (as de-
fined in §§ 300.7(a) and 300.450) in the 
State, as of the preceding December 1; 
and 

(b) For succeeding years of a by-pass, 
the number of private school children 
with disabilities who received special 
education and related services under 
the by-pass in the preceding year. 

(Authority: 20 U.S.C. 1412(f)(2)) 

§ 300.711 Subgrants to LEAs. 

Each State that receives a grant 
under section 611 of the Act for any fis-
cal year shall distribute in accordance 
with § 300.712 any funds it does not re-
tain under § 300.602 and is not required 
to distribute under §§ 300.622 and 300.623 
to LEAs in the State that have estab-
lished their eligibility under section 
613 of the Act, and to State agencies 
that received funds under section 
614A(a) of the Act for fiscal year 1997, 
as then in effect, and have established 
their eligibility under section 613 of the 
Act, for use in accordance with Part B 
of the Act. 

(Authority: 20 U.S.C. 1411(g)(1)) 

§ 300.712 Allocations to LEAs. 

(a) Interim procedure. For each fiscal 
year for which funds are allocated to 
States under § 300.703(b) each State 
shall allocate funds under § 300.711 in 

accordance with section 611(d) of the 
Act, as in effect prior to June 4, 1997. 

(b) Permanent procedure. For each fis-
cal year for which funds are allocated 
to States under §§ 300.706–300.709, each 
State shall allocate funds under 
§ 300.711 as follows: 

(1) Base payments. The State first 
shall award each agency described in 
§ 300.711 the amount that agency would 
have received under this section for the 
base year, as defined in § 300.706(b)(1), if 
the State had distributed 75 percent of 
its grant for that year under section 
§ 300.703(b). 

(2) Base payment adjustments. For any 
fiscal year after the base year fiscal 
year— 

(i) If a new LEA is created, the State 
shall divide the base allocation deter-
mined under paragraph (b)(1) of this 
section for the LEAs that would have 
been responsible for serving children 
with disabilities now being served by 
the new LEA, among the new LEA and 
affected LEAs based on the relative 
numbers of children with disabilities 
ages 3 through 21, or ages 6 through 21 
if a State has had its payment reduced 
under § 300.706(b)(2), currently provided 
special education by each of the LEAs; 

(ii) If one or more LEAs are combined 
into a single new LEA, the State shall 
combine the base allocations of the 
merged LEAs; and 

(iii) If, for two or more LEAs, geo-
graphic boundaries or administrative 
responsibility for providing services to 
children with disabilities ages 3 
through 21 change, the base allocations 
of affected LEAs shall be redistributed 
among affected LEAs based on the rel-
ative numbers of children with disabil-
ities ages 3 through 21, or ages 6 
through 21 if a State has had its pay-
ment reduced under § 300.706(b)(2), cur-
rently provided special education by 
each affected LEA. 

(3) Allocation of remaining funds. The 
State then shall— 

(i) Allocate 85 percent of any remain-
ing funds to those agencies on the basis 
of the relative numbers of children en-
rolled in public and private elementary 
and secondary schools within each 
agency’s jurisdiction; and 

(ii) Allocate 15 percent of those re-
maining funds to those agencies in ac-
cordance with their relative numbers 
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of children living in poverty, as deter-
mined by the SEA. 

(iii) For the purposes of making 
grants under this section, States must 
apply on a uniform basis across all 
LEAs the best data that are available 
to them on the numbers of children en-
rolled in public and private elementary 
and secondary schools and the numbers 
of children living in poverty. 

(Authority: 20 U.S.C. 1411(g)(2)) 

§ 300.713 Former Chapter 1 State agen-
cies. 

(a) To the extent necessary, the 
State— 

(1) Shall use funds that are available 
under § 300.602(a) to ensure that each 
State agency that received fiscal year 
1994 funds under subpart 2 of Part D of 
chapter 1 of title I of the Elementary 
and Secondary Education Act of 1965 
(as in effect in fiscal year 1994) re-
ceives, from the combination of funds 
under § 300.602(a) and funds provided 
under § 300.711, an amount no less 
than— 

(i) The number of children with dis-
abilities, aged 6 through 21, to whom 
the agency was providing special edu-
cation and related services on Decem-
ber 1, or, at the State’s discretion, the 
last Friday in October, of the fiscal 
year for which the funds were appro-
priated, subject to the limitation in 
paragraph (b) of this section; multi-
plied by 

(ii) The per-child amount provided 
under that subpart for fiscal year 1994; 
and 

(2) May use funds under § 300.602(a) to 
ensure that each LEA that received fis-
cal year 1994 funds under that subpart 
for children who had transferred from a 
State-operated or State-supported 
school or program assisted under that 
subpart receives, from the combination 
of funds available under § 300.602(a) and 
funds provided under § 300.711, an 
amount for each child, aged 3 through 
21 to whom the agency was providing 
special education and related services 
on December 1, or, at the State’s dis-
cretion, the last Friday in October, of 
the fiscal year for which the funds were 
appropriated, equal to the per-child 
amount the agency received under that 
subpart for fiscal year 1994. 

(b) The number of children counted 
under paragraph (a)(1)(i) of this section 
may not exceed the number of children 
aged 3 through 21 for whom the agency 
received fiscal year 1994 funds under 
subpart 2 of Part D of chapter 1 of title 
I of the Elementary and Secondary 
Education Act of 1965 (as in effect in 
fiscal year 1994). 

(Authority: 20 U.S.C. 1411(g)(3)) 

§ 300.714 Reallocation of LEA funds. 
If an SEA determines that an LEA is 

adequately providing FAPE to all chil-
dren with disabilities residing in the 
area served by that agency with State 
and local funds, the SEA may reallo-
cate any portion of the funds under 
Part B of the Act that are not needed 
by that local agency to provide FAPE 
to other LEAs in the State that are not 
adequately providing special education 
and related services to all children 
with disabilities residing in the areas 
they serve. 

(Authority: 20 U.S.C. 1411(g)(4)) 

§ 300.715 Payments to the Secretary of 
the Interior for the education of In-
dian children. 

(a) Reserved amounts for Secretary of 
Interior. From the amount appropriated 
for any fiscal year under 611(j) of the 
Act, the Secretary reserves 1.226 per-
cent to provide assistance to the Sec-
retary of the Interior in accordance 
with this section and § 300.716. 

(b) Provision of amounts for assistance. 
The Secretary provides amounts to the 
Secretary of the Interior to meet the 
need for assistance for the education of 
children with disabilities on reserva-
tions aged 5 to 21, inclusive, enrolled in 
elementary and secondary schools for 
Indian children operated or funded by 
the Secretary of the Interior. The 
amount of the payment for any fiscal 
year is equal to 80 percent of the 
amount allotted under paragraph (a) of 
this section for that fiscal year. 

(c) Calculation of number of children. 
In the case of Indian students aged 3 to 
5, inclusive, who are enrolled in pro-
grams affiliated with the Bureau of In-
dian Affairs (BIA) schools and that are 
required by the States in which these 
schools are located to attain or main-
tain State accreditation, and which 
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schools have this accreditation prior to 
the date of enactment of the Individ-
uals with Disabilities Education Act 
Amendments of 1991, the school may 
count those children for the purpose of 
distribution of the funds provided 
under this section to the Secretary of 
the Interior. 

(d) Responsibility for meeting the re-
quirements of Part B. The Secretary of 
the Interior shall meet all of the re-
quirements of Part B of the Act for the 
children described in paragraphs (b) 
and (c) of this section, in accordance 
with § 300.260. 

(Authority: 20 U.S.C. 1411(c); 1411(i)(1)(A) and 
(B)) 

§ 300.716 Payments for education and 
services for Indian children with 
disabilities aged 3 through 5. 

(a) General. With funds appropriated 
under 611(j) of the Act, the Secretary 
makes payments to the Secretary of 
the Interior to be distributed to tribes 
or tribal organizations (as defined 
under section 4 of the Indian Self-De-
termination and Education Assistance 
Act) or consortia of those tribes or 
tribal organizations to provide for the 
coordination of assistance for special 
education and related services for chil-
dren with disabilities aged 3 through 5 
on reservations served by elementary 
and secondary schools for Indian chil-
dren operated or funded by the Depart-
ment of the Interior. The amount of 
the payments under paragraph (b) of 
this section for any fiscal year is equal 
to 20 percent of the amount allotted 
under § 300.715(a). 

(b) Distribution of funds. The Sec-
retary of the Interior shall distribute 
the total amount of the payment under 
paragraph (a) of this section by allo-
cating to each tribe or tribal organiza-
tion an amount based on the number of 
children with disabilities ages 3 
through 5 residing on reservations as 
reported annually, divided by the total 
of those children served by all tribes or 
tribal organizations. 

(c) Submission of information. To re-
ceive a payment under this section, the 
tribe or tribal organization shall sub-
mit the figures to the Secretary of the 
Interior as required to determine the 
amounts to be allocated under para-
graph (b) of this section. This informa-

tion must be compiled and submitted 
to the Secretary. 

(d) Use of funds. (1) The funds re-
ceived by a tribe or tribal organization 
must be used to assist in child find, 
screening, and other procedures for the 
early identification of children aged 3 
through 5, parent training, and the pro-
vision of direct services. These activi-
ties may be carried out directly or 
through contracts or cooperative 
agreements with the BIA, LEAs, and 
other public or private nonprofit orga-
nizations. The tribe or tribal organiza-
tion is encouraged to involve Indian 
parents in the development and imple-
mentation of these activities. 

(2) The entities shall, as appropriate, 
make referrals to local, State, or Fed-
eral entities for the provision of serv-
ices or further diagnosis. 

(e) Biennial report. To be eligible to 
receive a grant pursuant to paragraph 
(a) of this section, the tribe or tribal 
organization shall provide to the Sec-
retary of the Interior a biennial report 
of activities undertaken under this 
paragraph, including the number of 
contracts and cooperative agreements 
entered into, the number of children 
contacted and receiving services for 
each year, and the estimated number of 
children needing services during the 
two years following the one in which 
the report is made. The Secretary of 
the Interior shall include a summary of 
this information on a biennial basis in 
the report to the Secretary required 
under section 611(i) of the Act. The 
Secretary may require any additional 
information from the Secretary of the 
Interior. 

(f) Prohibitions. None of the funds al-
located under this section may be used 
by the Secretary of the Interior for ad-
ministrative purposes, including child 
count and the provision of technical as-
sistance. 

(Authority: 20 U.S.C. 1411(i)(3)) 

§ 300.717 Outlying areas and freely as-
sociated States. 

From the amount appropriated for 
any fiscal year under section 611(j) of 
the Act, the Secretary reserves not 
more than one percent, which must be 
used— 
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(a) To provide assistance to the out-
lying areas in accordance with their re-
spective populations of individuals 
aged 3 through 21; and 

(b) For fiscal years 1998 through 2001, 
to carry out the competition described 
in § 300.719, except that the amount re-
served to carry out that competition 
may not exceed the amount reserved 
for fiscal year 1996 for the competition 
under Part B of the Act described 
under the heading ‘‘SPECIAL EDU-
CATION’’ in Public Law 104–134. 

(Authority: 20 U.S.C. 1411(b)(1)) 

§ 300.718 Outlying area—definition. 

As used in this part, the term out-
lying area means the United States 
Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 

(Authority: 20 U.S.C. 1402(18)) 

§ 300.719 Limitation for freely associ-
ated States. 

(a) Competitive grants. The Secretary 
uses funds described in § 300.717(b) to 
award grants, on a competitive basis, 
to Guam, American Samoa, the Com-
monwealth of the Northern Mariana Is-
lands, and the freely associated States 
to carry out the purposes of this part. 

(b) Award basis. The Secretary awards 
grants under paragraph (a) of this sec-
tion on a competitive basis, pursuant 
to the recommendations of the Pacific 
Region Educational Laboratory in 
Honolulu, Hawaii. Those recommenda-
tions must be made by experts in the 
field of special education and related 
services. 

(c) Assistance requirements. Any freely 
associated State that wishes to receive 
funds under Part B of the Act shall in-
clude, in its application for assist-
ance— 

(1) Information demonstrating that it 
will meet all conditions that apply to 
States under Part B of the Act; 

(2) An assurance that, notwith-
standing any other provision of Part B 
of the Act, it will use those funds only 
for the direct provision of special edu-
cation and related services to children 
with disabilities and to enhance its ca-
pacity to make FAPE available to all 
children with disabilities; 

(3) The identity of the source and 
amount of funds, in addition to funds 
under Part B of the Act, that it will 
make available to ensure that FAPE is 
available to all children with disabil-
ities within its jurisdiction; and 

(4) Such other information and assur-
ances as the Secretary may require. 

(d) Termination of eligibility. Notwith-
standing any other provision of law, 
the freely associated States may not 
receive any funds under Part B of the 
Act for any program year that begins 
after September 30, 2001. 

(e) Administrative costs. The Secretary 
may provide not more than five per-
cent of the amount reserved for grants 
under this section to pay the adminis-
trative costs of the Pacific Region Edu-
cational Laboratory under paragraph 
(b) of this section. 

(f) Eligibility for award. An outlying 
area is not eligible for a competitive 
award under § 300.719 unless it receives 
assistance under § 300.717(a). 

(Authority: 20 U.S.C. 1411(b)(2) and (3)) 

§ 300.720 Special rule. 

The provisions of Public Law 95–134, 
permitting the consolidation of grants 
by the outlying areas, do not apply to 
funds provided to those areas or to the 
freely associated States under Part B 
of the Act. 

(Authority: 20 U.S.C. 1411(b)(4)) 

§ 300.721 [Reserved] 

§ 300.722 Definition. 

As used in this part, the term freely 
associated States means the Republic of 
the Marshall Islands, the Federated 
States of Micronesia, and the Republic 
of Palau. 

(Authority: 20 U.S.C. 1411(b)(6)) 

REPORTS 

§ 300.750 Annual report of children 
served—report requirement. 

(a) The SEA shall report to the Sec-
retary no later than February 1 of each 
year the number of children with dis-
abilities aged 3 through 21 residing in 
the State who are receiving special 
education and related services. 
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(b) The SEA shall submit the report 
on forms provided by the Secretary. 

(Authority: 20 U.S.C. 1411(d)(2); 1418(a)) 

§ 300.751 Annual report of children 
served—information required in the 
report. 

(a) For any year the SEA shall in-
clude in its report a table that shows 
the number of children with disabil-
ities receiving special education and 
related services on December 1, or at 
the State’s discretion on the last Fri-
day in October, of that school year— 

(1) Aged 3 through 5; 
(2) Aged 6 through 17; and 
(3) Aged 18 through 21. 
(b) For the purpose of this part, a 

child’s age is the child’s actual age on 
the date of the child count: December 
1, or, at the State’s discretion, the last 
Friday in October. 

(c) Reports must also include the 
number of those children with disabil-
ities aged 3 through 21 for each year of 
age (3, 4, 5, etc.) within each disability 
category, as defined in the definition of 
‘‘children with disabilities’’ in § 300.7; 
and 

(d) The Secretary may permit the 
collection of the data in paragraph (c) 
of this section through sampling. 

(e) The SEA may not report a child 
under paragraph (c) of this section 
under more than one disability cat-
egory. 

(f) If a child with a disability has 
more than one disability, the SEA 
shall report that child under paragraph 
(c) of this section in accordance with 
the following procedure: 

(1) If a child has only two disabilities 
and those disabilities are deafness and 
blindness, and the child is not reported 
as having a developmental delay, that 
child must be reported under the cat-
egory ‘‘deaf-blindness’’. 

(2) A child who has more than one 
disability and is not reported as having 
deaf-blindness or as having a develop-
mental delay must be reported under 
the category ‘‘multiple disabilities’’. 

(Authority: 20 U.S.C. 1411(d)(2); 1418(a) and 
(b)) 

§ 300.752 Annual report of children 
served—certification. 

The SEA shall include in its report a 
certification signed by an authorized 

official of the agency that the informa-
tion provided under § 300.751(a) is an ac-
curate and unduplicated count of chil-
dren with disabilities receiving special 
education and related services on the 
dates in question. 

(Authority: 20 U.S.C. 1411(d)(2); 1417(b)) 

§ 300.753 Annual report of children 
served—criteria for counting chil-
dren. 

(a) The SEA may include in its report 
children with disabilities who are en-
rolled in a school or program that is 
operated or supported by a public agen-
cy, and that— 

(1) Provides them with both special 
education and related services that 
meet State standards; 

(2) Provides them only with special 
education, if a related service is not re-
quired, that meets State standards; or 

(3) In the case of children with dis-
abilities enrolled by their parents in 
private schools, provides them with 
special education or related services 
under §§ 300.452–300.462 that meet State 
standards. 

(b) The SEA may not include chil-
dren with disabilities in its report who 
are receiving special education funded 
solely by the Federal Government, in-
cluding children served by the Depart-
ment of Interior, the Department of 
Defense, or the Department of Edu-
cation. However, the State may count 
children covered under § 300.184(c)(2). 

(Authority: 20 U.S.C. 1411(d)(2); 1417(b)) 

§ 300.754 Annual report of children 
served—other responsibilities of the 
SEA. 

In addition to meeting the other re-
quirements of §§ 300.750–300.753, the SEA 
shall— 

(a) Establish procedures to be used by 
LEAs and other educational institu-
tions in counting the number of chil-
dren with disabilities receiving special 
education and related services; 

(b) Set dates by which those agencies 
and institutions must report to the 
SEA to ensure that the State complies 
with § 300.750(a); 

(c) Obtain certification from each 
agency and institution that an 
unduplicated and accurate count has 
been made; 
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(d) Aggregate the data from the 
count obtained from each agency and 
institution, and prepare the reports re-
quired under §§ 300.750–300.753; and 

(e) Ensure that documentation is 
maintained that enables the State and 
the Secretary to audit the accuracy of 
the count. 

(Authority: 20 U.S.C. 1411(d)(2); 1417(b)) 

§ 300.755 Disproportionality. 
(a) General. Each State that receives 

assistance under Part B of the Act, and 
the Secretary of the Interior, shall pro-
vide for the collection and examination 
of data to determine if significant 
disproportionality based on race is oc-
curring in the State or in the schools 
operated by the Secretary of the Inte-
rior with respect to— 

(1) The identification of children as 
children with disabilities, including 
the identification of children as chil-
dren with disabilities in accordance 
with a particular impairment described 
in section 602(3) of the Act; and 

(2) The placement in particular edu-
cational settings of these children. 

(b) Review and revision of policies, 
practices, and procedures. In the case of 
a determination of significant 
disproportionality with respect to the 
identification of children as children 
with disabilities, or the placement in 
particular educational settings of these 
children, in accordance with paragraph 
(a) of this section, the State or the Sec-
retary of the Interior shall provide for 
the review and, if appropriate revision 
of the policies, procedures, and prac-
tices used in the identification or 
placement to ensure that the policies, 
procedures, and practices comply with 
the requirements of Part B of the Act. 

(Authority: 20 U.S.C. 1418(c)) 

§ 300.756 Acquisition of equipment; 
construction or alteration of facili-
ties. 

(a) General. If the Secretary deter-
mines that a program authorized under 
Part B of the Act would be improved by 
permitting program funds to be used to 
acquire appropriate equipment, or to 
construct new facilities or alter exist-
ing facilities, the Secretary may allow 
the use of those funds for those pur-
poses. 

(b) Compliance with certain regulations. 
Any construction of new facilities or 
alteration of existing facilities under 
paragraph (a) of this section must com-
ply with the requirements of— 

(1) Appendix A of part 36 of title 28, 
Code of Federal Regulations (com-
monly known as the ‘‘Americans with 
Disabilities Accessibility Guidelines 
for Buildings and Facilities’’); or 

(2) Appendix A of part 101–19.6 of title 
41, Code of Federal Regulations (com-
monly known as the ‘‘Uniform Federal 
Accessibility Standards’’). 

(Authority: 20 U.S.C. 1405) 

APPENDIX A TO PART 300—NOTICE OF 
INTERPRETATION 

I. INVOLVEMENT AND PROGRESS OF EACH CHILD 
WITH A DISABILITY IN THE GENERAL CUR-
RICULUM 

1. What are the major Part B IEP require-
ments that govern the involvement and 
progress of children with disabilities in the 
general curriculum? 

2. Must a child’s IEP address his or her in-
volvement in the general curriculum, regard-
less of the nature and severity of the child’s 
disability and the setting in which the child 
is educated? 

3. What must public agencies do to meet 
the requirements at §§ 300.344(a)(2) and 
300.346(d) regarding the participation of a 
‘‘regular education teacher’’ in the develop-
ment review, and revision of the IEPs, for 
children age 3 through 5 who are receiving 
special education and related services? 

4. Must the measurable annual goals in a 
child’s IEP address all areas of the general 
curriculum, or only those areas in which the 
child’s involvement and progress are affected 
by the child’s disability? 

II. INVOLVEMENT OF PARENTS AND STUDENTS 

5. What is the role of the parents, including 
surrogate parents, in decisions regarding the 
educational program of their children? 

6. What are the Part B requirements re-
garding the participation of a student (child) 
with a disability in an IEP meeting? 

7. Must the public agency inform the par-
ents of who will be at the IEP meeting? 

8. Do parents have the right to a copy of 
their child’s IEP? 

9. What is a public agency’s responsibility 
if it is not possible to reach consensus on 
what services should be included in a child’s 
IEP? 

10. Does Part B require that public agen-
cies inform parents regarding the edu-
cational progress of their children with dis-
abilities? 
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III. PREPARING STUDENTS WITH DISABILITIES 
FOR EMPLOYMENT AND OTHER POST-SCHOOL 
EXPERIENCES 

11. What must the IEP team do to meet the 
requirements that the IEP include a state-
ment of ‘‘transition service needs’’ beginning 
at age 14 (§ 300.347(b)(1), and a statement of 
‘‘needed transition services’’ beginning at age 
16 (§ 300.347(b)(2)? 

12. Must the IEP for each student with a 
disability, beginning no later than age 16, in-
clude all ‘‘needed transition services,’’ as 
identified by the IEP team and consistent 
with the definition at § 300.29, even if an 
agency other than the public agency will 
provide those services? What is the public 
agency’s responsibility if another agency 
fails to provide agreed-upon transition serv-
ices? 

13. Under what circumstances must a pub-
lic agency invite representatives from other 
agencies to an IEP meeting at which a 
child’s need for transition services will be 
considered? 

IV. OTHER QUESTIONS REGARDING 
IMPLEMENTATION OF IDEA 

14. For a child with a disability receiving 
special education for the first time, when 
must an IEP be developed—before placement 
or after placement? 

15. Who is responsible for ensuring the de-
velopment of IEPs for children with disabil-
ities served by a public agency other than an 
LEA? 

16. For a child placed out of State by an 
educational or non-educational State or 
local agency, is the placing or receiving 
State responsible for the child’s IEP? 

17. If a disabled child has been receiving 
special education from one public agency 
and transfers to another public agency in the 
same State, must the new public agency de-
velop an IEP before the child can be placed 
in a special education program? 

18. What timelines apply to the develop-
ment and implementation of an initial IEP 
for a child with a disability? 

19. Must a public agency hold separate 
meetings to determine a child’s eligibility 
for special education and related services, 
develop the child’s IEP, and determine the 
child’s placement, or may the agency meet 
all of these requirements in a single meet-
ing? 

20. How frequently must a public agency 
conduct meetings to review, and if appro-
priate revise, the IEP for each child with a 
disability? 

21. May IEP meetings be audio or video- 
tape-recorded? 

22. Who can serve as the representative of 
the public agency at an IEP meeting? 

23. For a child with a disability being con-
sidered for initial placement in special edu-

cation, which teacher or teachers should at-
tend the IEP meeting? 

24. What is the role of a regular education 
teacher in the development, review, and revi-
sion of the IEP for a child who is, or may be, 
participating in the regular education envi-
ronment? 

25. If a child with a disability attends sev-
eral regular classes, must all of the child’s 
regular education teachers be members of 
the child’s IEP team? 

26. How should a public agency determine 
which regular education teacher and special 
education teacher will members of the IEP 
team for a particular child with a disability? 

27. For a child whose primary disability is 
a speech impairment, may a public agency 
meet its responsibility under § 300.344(a)(3) to 
ensure that the IEP team includes ‘‘at least 
one special education teacher, or, if appro-
priate, at least one special education pro-
vider of the child’’ by including a speech-lan-
guage pathologist on the IEP team? 

28. Do public agencies and parents have the 
option of having any individual of their 
choice attend a child’s IEP meeting as par-
ticipants on their child’s IEP team? 

29. Can parents or public agencies bring 
their attorneys to IEP meetings, and, if so 
under what circumstances? Are attorney’s 
fees available for parents’ attorneys if the 
parents are prevailing parties in actions or 
proceedings brought under Part B? 

30. Must related services personnel attend 
IEP meetings? 

31. Must the public agency ensure that all 
services specified in a child’s IEP are pro-
vided? 

32. Is it permissible for an agency to have 
the IEP completed before the IEP meeting 
begins? 

33. Must a public agency include transpor-
tation in a child’s IEP as a related service? 

34. Must a public agency provide related 
services that are required to assist a child 
with a disability to benefit from special edu-
cation, whether or not those services are in-
cluded in the list of related services in 
§ 300.24? 

35. Must the IEP specify the amount of 
services or may it simply list the services to 
be provided? 

36. Under what circumstances is a public 
agency required to permit a child with a dis-
ability to use a school-purchased assistive 
technology device in the child’s home or in 
another setting? 

37. Can the IEP team also function as the 
group making the placement decision for a 
child with a disability? 

38. If a child’s IEP includes behavioral 
strategies to address a particular behavior, 
can a child ever be suspended for engaging in 
that behavior? 
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39. If a child’s behavior in the regular 
classroom, even with appropriate interven-
tions, would significantly impair the learn-
ing of others, can the group that makes the 
placement decision determine that place-
ment in the regular classroom is inappro-
priate for that child? 

40. May school personnel during a school 
year implement more than one short-term 
removal of a child with disabilities from his 
or her classroom or school for misconduct? 

(Authority: Part B of the Individuals with 
Disabilities Education Act (20 U.S.C. 1401, et 
seq.), unless otherwise noted.) 

INDIVIDUALIZED EDUCATION PROGRAMS (IEPS) 
AND OTHER SELECTED IMPLEMENTATION 
ISSUES 

Interpretation of IEP and Other selected 
Requirements under Part B of the Individ-
uals with Disabilities Education Act (IDEA; 
Part B) 

INTRODUCTION 

The IEP requirements under Part B of the 
IDEA emphasize the importance of three 
core concepts: (1) the involvement and 
progress of each child with a disability in the 
general curriculum including addressing the 
unique needs that arise out of the child’s dis-
ability; (2) the involvement of parents and 
students, together with regular and special 
education personnel, in making individual 
decisions to support each student’s (child’s) 
educational success, and (3) the preparation 
of students with disabilities for employment 
and other post-school activities. 

The first three sections of this Appendix 
(I–III) provide guidance regarding the IEP re-
quirements as they relate to the three core 
concepts described above. Section IV ad-
dresses other questions regarding the devel-
opment and content of IEPs, including ques-
tions about the timelines and responsibility 
for developing and implementing IEPs, par-
ticipation in IEP meetings, and IEP content. 
Section IV also addresses questions on other 
selected requirements under IDEA. 

I. INVOLVEMENT AND PROGRESS OF EACH CHILD 
WITH A DISABILITY IN THE GENERAL CUR-
RICULUM 

In enacting the IDEA Amendments of 1997, 
the Congress found that research, dem-
onstration, and practice over the past 20 
years in special education and related dis-
ciplines have demonstrated that an effective 
educational system now and in the future 
must maintain high academic standards and 
clear performance goals for children with 
disabilities, consistent with the standards 
and expectations for all students in the edu-
cational system, and provide for appropriate 
and effective strategies and methods to en-
sure that students who are children with dis-
abilities have maximum opportunities to 

achieve those standards and goals. [Section 
651(a)(6)(A) of the Act.] 

Accordingly, the evaluation and IEP provi-
sions of Part B place great emphasis on the 
involvement and progress of children with 
disabilities in the general curriculum. (The 
term ‘‘general curriculum,’’ as used in these 
regulations, including this Appendix, refers 
to the curriculum that is used with non-
disabled children.) 

While the Act and regulations recognize 
that IEP teams must make individualized 
decisions about the special education and re-
lated services, and supplementary aids and 
services, provided to each child with a dis-
ability, they are driven by IDEA’s strong 
preference that, to the maximum extent ap-
propriate, children with disabilities be edu-
cated in regular classes with their non-
disabled peers with appropriate supple-
mentary aids and services. 

In many cases, children with disabilities 
will need appropriate supports in order to 
successfully progress in the general cur-
riculum, participate in State and district- 
wide assessment programs, achieve the 
measurable goals in their IEPs, and be edu-
cated together with their nondisabled peers. 
Accordingly, the Act requires the IEP team 
to determine, and the public agency to pro-
vide, the accommodations, modifications, 
supports, and supplementary aids and serv-
ices, needed by each child with a disability 
to successfully be involved in and progress in 
the general curriculum achieve the goals of 
the IEP, and successfully demonstrate his or 
her competencies in State and district-wide 
assessments. 

1. What are the major Part B IEP require-
ments that govern the involvement and 
progress of children with disabilities in the 
general curriculum? 

Present Levels of Educational Performance 

Section 300.347(a)(1) requires that the IEP 
for each child with a disability include ‘‘* * * 
a statement of the child’s present levels of 
educational performance, including—(i) how 
the child’s disability affects the child’s involve-
ment and progress in the general curriculum; or 
(ii) for preschool children, as appropriate, how 
the child’s disability affects the child’s partici-
pation in appropriate activities * * *’’ (‘‘Appro-
priate activities’’ in this context refers to 
age-relevant developmental abilities or mile-
stones that typically developing children of 
the same age would be performing or would 
have achieved.) 

The IEP team’s determination of how each 
child’s disability affects the child’s involve-
ment and progress in the general curriculum 
is a primary consideration in the develop-
ment of the child’s IEP. In assessing children 
with disabilities, school districts may use a 
variety of assessment techniques to deter-
mine the extent to which these children can 
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be involved and progress in the general cur-
riculum, such as criterion-referenced tests, 
standard achievement tests, diagnostic tests, 
other tests, or any combination of the above. 

The purpose of using these assessments is 
to determine the child’s present levels of 
educational performance and areas of need 
arising from the child’s disability so that ap-
proaches for ensuring the child’s involve-
ment and progress in the general curriculum 
and any needed adaptations or modifications 
to that curriculum can be identified. 

Measurable Annual Goals, including 
Benchmarks or Short-term ojectives 

Measurable annual goals, including bench-
marks or short-term objectives, are critical 
to the strategic planning process used to de-
velop and implement the IEP for each child 
with a disability. Once the IEP team has de-
veloped measurable annual goals for a child, 
the team (1) can develop strategies that will 
be most effective in realizing those goals and 
(2) must develop either measurable, inter-
mediate steps (short-term objectives) or 
major milestones (benchmarks) that will en-
able parents, students, and educators to 
monitor progress during the year, and, if ap-
propriate, to revise the IEP consistent with 
the student’s instructional needs. 

The strong emphasis in Part B on linking 
the educational program of children with 
disabilities to the general curriculum is re-
flected in § 300.347(a)(2), which requires that 
the IEP include: 

A statement of measurable annual goals, 
including benchmarks or short-term objec-
tives, related to—(i) meeting the child’s needs 
that result from the child’s disability to enable 
the child to be involved in and progress in the 
general curriculum; and (ii) meeting each of 
the child’s other educational needs that re-
sult from the child’s disability. 

As noted above, each annual goal must in-
clude either short-term objectives or bench-
marks. The purpose of both is to enable a 
child’s teacher(s), parents, and others in-
volved in developing and implementing the 
child’s IEP, to gauge, at intermediate times 
during the year, how well the child is pro-
gressing toward achievement of the annual 
goal. IEP teams may continue to develop 
short-term instructional objectives, that 
generally break the skills described in the 
annual goal down into discrete components. 
The revised statute and regulations also pro-
vide that, as an alternative, IEP teams may 
develop benchmarks, which can be thought 
of as describing the amount of progress the 
child is expected to make within specified 
segments of the year. Generally, benchmarks 
establish expected performance levels that 
allow for regular checks of progress that co-
incide with the reporting periods for inform-
ing parents of their child’s progress toward 
achieving the annual goals. An IEP team 
may use either short term objectives or 
benchmarks or a combination of the two de-

pending on the nature of the annual goals 
and the needs of the child. 

Special Education and Related Services and 
Supplementary Aids and Services 

The requirements regarding services pro-
vided to address a child’s present levels of 
educational performance and to make 
progress toward the identified goals rein-
force the emphasis on progress in the general 
curriculum, as well as maximizing the extent 
to which children with disabilities are edu-
cated with nondisabled children. Section 
300.347(a)(3) requires that the IEP include: 

A statement of the special education and 
related services and supplementary aids and 
services to be provided to the child, or on be-
half of the child, and a statement of the pro-
gram modifications or supports for school 
personnel that will be provided for the 
child—(i) to advance appropriately toward 
attaining the annual goals; (ii) to be involved 
and progress in the general curriculum * * * 
and to participate in extracurricular and 
other nonacademic activities; and (iii) to be 
educated and participate with other children 
with disabilities and nondisabled children in 
[extracurricular and other nonacademic activi-
ties] * * * [Italics added.] 

Extent to Which Child Will Participate With 
Nondisabled Children 

Section 300.347(a)(4) requires that each 
child’s IEP include ‘‘An explanation of the 
extent, if any, to which the child will not 
participate with nondisabled children in the 
regular class and in [extracurricular and 
other nonacademic] activities * * *’’ This is 
consistent with the least restrictive environ-
ment (LRE) provisions at §§ 300.550–300.553, 
which include requirements that: 

(1) each child with a disability be educated 
with nondisabled children to the maximum 
extent appropriate (§ 300.550(b)(1)); 

(2) each child with a disability be removed 
from the regular educational environment 
only when the nature or severity of the 
child’s disability is such that education in 
regular classes with the use of supple-
mentary aids and services cannot be 
achieved satisfactorily (§ 300.550(b)(1)); and 

(3) to the maximum extent appropriate to 
the child’s needs, each child with a disability 
participates with nondisabled children in 
nonacademic and extracurricular services 
and activities (§ 300.553). 

All services and educational placements 
under Part B must be individually deter-
mined in light of each child’s unique abili-
ties and needs, to reasonably promote the 
child’s educational success. Placing children 
with disabilities in this manner should en-
able each disabled child to meet high expec-
tations in the future. 

Although Part B requires that a child with 
a disability not be removed from the regular 
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educational environment if the child’s edu-
cation can be achieved satisfactorily in reg-
ular classes with the use of supplementary 
aids and services, Part B’s LRE principle is 
intended to ensure that a child with a dis-
ability is served in a setting where the child 
can be educated successfully. Even though 
IDEA does not mandate regular class place-
ment for every disabled student, IDEA pre-
sumes that the first placement option con-
sidered for each disabled student by the stu-
dent’s placement team, which must include 
the parent, is the school the child would at-
tend if not disabled, with appropriate supple-
mentary aids and services to facilitate such 
placement. Thus, before a disabled child can 
be placed outside of the regular educational 
environment, the full range of supple-
mentary aids and services that if provided 
would facilitate the student’s placement in 
the regular classroom setting must be con-
sidered. Following that consideration, if a 
determination is made that particular dis-
abled student cannot be educated satisfac-
torily in the regular educational environ-
ment, even with the provision of appropriate 
supplementary aids and services, that stu-
dent then could be placed in a setting other 
than the regular classroom. Later, if it be-
comes apparent that the child’s IEP can be 
carried out in a less restrictive setting, with 
the provision of appropriate supplementary 
aids and services, if needed, Part B would re-
quire that the child’s placement be changed 
from the more restrictive setting to a less 
restrictive setting. In all cases, placement 
decisions must be individually determined 
on the basis of each child’s abilities and 
needs, and not solely on factors such as cat-
egory of disability, significance of disability, 
availability of special education and related 
services, configuration of the service deliv-
ery system, availability of space, or adminis-
trative convenience. Rather, each student’s 
IEP forms the basis for the placement deci-
sion. 

Further, a student need not fail in the reg-
ular classroom before another placement can 
be considered. Conversely, IDEA does not re-
quire that a student demonstrate achieve-
ment of a specific performance level as a pre-
requisite for placement into a regular class-
room. 

Participation in State or District-Wide 
Assessments of Student Achievement 

Consistent with § 300.138(a), which sets 
forth a presumption that children with dis-
abilities will be included in general State 
and district-wide assessment programs, and 
provided with appropriate accommodations 
if necessary, § 300.347(a)(5) requires that the 
IEP for each student with a disability in-
clude: ‘‘(i) a statement of any individual 
modifications in the administration of State 
or district-wide assessments of student 

achievement that are needed in order for the 
child to participate in the assessment; and 
(ii) if the IEP team determines that the child 
will not participate in a particular State or 
district-wide assessment of student achieve-
ment (or part of an assessment of student 
achievement), a statement of—(A) Why that 
assessment is not appropriate for the child; 
and (B) How the child will be assessed.’’ 

Regular Education Teacher Participation in the 
Development, Review, and Revision of IEPs 

Very often, regular education teachers 
play a central role in the education of chil-
dren with disabilities (H. Rep. No. 105–95, p. 
103 (1997); S. Rep. No. 105–17, p. 23 (1997)) and 
have important expertise regarding the gen-
eral curriculum and the general education 
environment. Further, with the emphasis on 
involvement and progress in the general cur-
riculum added by the IDEA Amendments of 
1997, regular education teachers have an in-
creasingly critical role (together with spe-
cial education and related services per-
sonnel) in implementing the program of 
FAPE for most children with disabilities, as 
described in their IEPs. 

Accordingly, the IDEA Amendments of 1997 
added a requirement that each child’s IEP 
team must include at least one regular edu-
cation teacher of the child, if the child is, or 
may be, participating in the regular edu-
cation environment (see § 300.344(a)(2)). (See 
also §§ 300.346(d) on the role of a regular edu-
cation teacher in the development, review 
and revision of IEPs.) 

2. Must a child’s IEP address his or her in-
volvement in the general curriculum, regard-
less of the nature and severity of the child’s 
disability and the setting in which the child 
is educated? 

Yes. The IEP for each child with a dis-
ability (including children who are educated 
in separate classrooms or schools) must ad-
dress how the child will be involved and 
progress in the general curriculum. However, 
the Part B regulations recognize that some 
children have other educational needs result-
ing from their disability that also must be 
met, even though those needs are not di-
rectly linked to participation in the general 
curriculum. 

Accordingly, § 300.347(a)(1)(2) requires that 
each child’s IEP include: 

A statement of measurable annual goals, 
including benchmarks or short-term objec-
tives related to—(i) Meeting the child’s 
needs that result from the child’s disability 
to enable the child to be involved in and 
progress in the general curriculum; and (ii) 
meeting each of the child’s other educational 
needs that result from the child’s disability. 
[Italics added.] 

Thus, the IEP team for each child with a 
disability must make an individualized de-
termination regarding (1) how the child will 
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be involved and progress in the general cur-
riculum and what needs that result from the 
child’s disability must be met to facilitate 
that participation; (2) whether the child has 
any other educational needs resulting from 
his or her disability that also must be met; 
and (3) what special education and other 
services and supports must be described in 
the child’s IEP to address both sets of needs 
(consistent with § 300.347(a)). For example, if 
the IEP team determines that in order for a 
child who is deaf to participate in the gen-
eral curriculum he or she needs sign lan-
guage and materials which reflect his or her 
language development, those needs (relating 
to the child’s participation in the general 
curriculum) must be addressed in the child’s 
IEP. In addition, if the team determines that 
the child also needs to expand his or her vo-
cabulary in sign language that service must 
also be addressed in the applicable compo-
nents of the child’s IEP. The IEP team may 
also wish to consider whether there is a need 
for members of the child’s family to receive 
training in sign language in order for the 
child to receive FAPE. 

3. What must public agencies do to meet 
the requirements at §§ 300.344(a)(2) and 
300.346(d) regarding the participation of a 
‘‘regular education teacher’’ in the develop-
ment, review, and revision of IEPs, for chil-
dren aged 3 through 5 who are receiving pre-
school special education services? 

If a public agency provides ‘‘regular edu-
cation’’ preschool services to non-disabled 
children, then the requirements of 
§§ 300.344(a)(2) and 300.346(d) apply as they do 
in the case of older children with disabil-
ities. If a public agency makes kindergarten 
available to nondisabled children, then a reg-
ular education kindergarten teacher could 
appropriately be the regular education 
teacher who would be a member of the IEP 
team, and, as appropriate, participate in IEP 
meetings, for a kindergarten-aged child who 
is, or may be, participating in the regular 
education environment. 

If a public agency does not provide regular 
preschool education services to nondisabled 
children, the agency could designate an indi-
vidual who, under State standards, is quali-
fied to serve nondisabled children of the 
same age. 

4. Must the measurable annual goals in a 
child’s IEP address all areas of the general 
curriculum, or only those areas in which the 
child’s involvement and progress are affected 
by the child’s disability? 

Section 300.347(a)(2) requires that each 
child’s IEP include ‘‘A statement of measur-
able annual goals, including benchmarks or 
short-term objectives, related to—(i) meeting 
the child’s needs that result from the child’s dis-
ability to enable the child to be involved in and 
progress in the general curriculum * * *; and 
(ii) meeting each of the child’s other edu-

cational needs that result from the child’s 
disability. . . .’’ (Italics added). 

Thus, a public agency is not required to in-
clude in an IEP annual goals that relate to 
areas of the general curriculum in which the 
child’s disability does not affect the child’s 
ability to be involved in and progress in the 
general curriculum. If a child with a dis-
ability needs only modifications or accom-
modations in order to progress in an area of 
the general curriculum, the IEP does not 
need to include a goal for that area; however, 
the IEP would need to specify those modi-
fications or accommodations. 

Public agencies often require all children, 
including children with disabilities, to dem-
onstrate mastery in a given area of the gen-
eral curriculum before allowing them to 
progress to the next level or grade in that 
area. Thus, in order to ensure that each child 
with a disability can effectively demonstrate 
competencies in an applicable area of the 
general curriculum, it is important for the 
IEP team to consider the accommodations 
and modifications that the child needs to as-
sist him or her in demonstrating progress in 
that area. 

II. INVOLVEMENT OF PARENTS AND STUDENTS 

The Congressional Committee Reports on 
the IDEA Amendments of 1997 express the 
view that the Amendments provide an oppor-
tunity for strengthening the role of parents, 
and emphasize that one of the purposes of 
the Amendments is to expand opportunities 
for parents and key public agency staff (e.g., 
special education, related services, regular 
education, and early intervention service 
providers, and other personnel) to work in 
new partnerships at both the State and local 
levels (H. Rep. 105–95, p. 82 (1997); S. Rep. No. 
105–17, p. 4 and 5 (1997)). Accordingly, the 
IDEA Amendments of 1997 require that par-
ents have an opportunity to participate in 
meetings with respect to the identification, 
evaluation, and educational placement of the 
child, and the provision of FAPE to the 
child. (§ 300.501(a)(2)). Thus, parents must 
now be part of: (1) the group that determines 
what additional data are needed as part of an 
evaluation of their child (§ 300.533(a)(1)); (2) 
the team that determines their child’s eligi-
bility (§ 300.534(a)(1)); and (3) the group that 
makes decisions on the educational place-
ment of their child (§ 300.501(c)). 

In addition, the concerns of parents and 
the information that they provide regarding 
their children must be considered in devel-
oping and reviewing their children’s IEPs 
(§§ 300.343(c)(iii) and 300.346(a)(1)(i) and (b)); 
and the requirements for keeping parents in-
formed about the educational progress of 
their children, particularly as it relates to 
their progress in the general curriculum, 
have been strengthened (§ 300.347(a)(7)). 
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The IDEA Amendments of 1997 also contain 
provisions that greatly strengthen the in-
volvement of students with disabilities in de-
cisions regarding their own futures, to facili-
tate movement from school to post-school 
activities. For example, those amendments 
(1) retained, essentially verbatim, the ‘‘tran-
sition services’’ requirements from the IDEA 
Amendments of 1990 (which provide that a 
statement of needed transition services must 
be in the IEP of each student with a dis-
ability, beginning no later than age 16); and 
(2) significantly expanded those provisions 
by adding a new annual requirement for the 
IEP to include ‘‘transition planning’’ activi-
ties for students beginning at age 14. (See 
section IV of this appendix for a description 
of the transition services requirements and 
definition.) 

With respect to student involvement in de-
cisions regarding transition services, 
§ 300.344(b) provides that (1) ‘‘the public agen-
cy shall invite a student with a disability of 
any age to attend his or her IEP meeting if 
a purpose of the meeting will be the consid-
eration of—(i) The student’s transition serv-
ices needs under § 300.347(b)(1); or (ii) The 
needed transition services for the student 
under § 300.347(b)(2); or (iii) Both;’’ and (2) ‘‘If 
the student does not attend the IEP meeting, 
the public agency shall take other steps to 
ensure that the student’s preferences and in-
terests are considered.’’ (§ 300.344(b)(2)). 

The IDEA Amendments of 1997 also give 
States the authority to elect to transfer the 
rights accorded to parents under Part B to 
each student with a disability upon reaching 
the age of majority under State law (if the 
student has not been determined incom-
petent under State law) (§ 300.517). (Part B re-
quires that if the rights transfer to the stu-
dent, the public agency must provide any no-
tice required under Part B to both the stu-
dent and the parents.) If the State elects to 
provide for the transfer of rights from the 
parents to the student at the age of major-
ity, the IEP must, beginning at least one 
year before a student reaches the age of ma-
jority under State law, include a statement 
that the student has been informed of any 
rights that will transfer to him or her upon 
reaching the age of majority. (§ 300.347(c)). 

The IDEA Amendments of 1997 also permit, 
but do not require, States to establish a pro-
cedure for appointing the parent, or another 
appropriate individual if the parent is not 
available, to represent the educational inter-
ests of a student with a disability who has 
reached the age of majority under State law 
and has not been determined to be incom-
petent, but who is determined not to have 
the ability to provide informed consent with 
respect to his or her educational program. 

5. What is the role of the parents, including 
surrogate parents, in decisions regarding the 
educational program of their children? 

The parents of a child with a disability are 
expected to be equal participants along with 
school personnel, in developing, reviewing, 
and revising the IEP for their child. This is 
an active role in which the parents (1) pro-
vide critical information regarding the 
strengths of their child and express their 
concerns for enhancing the education of 
their child; (2) participate in discussions 
about the child’s need for special education 
and related services and supplementary aids 
and services; and (3) join with the other par-
ticipants in deciding how the child will be 
involved and progress in the general cur-
riculum and participate in State and dis-
trict-wide assessments, and what services 
the agency will provide to the child and in 
what setting. 

As previously noted in the introduction to 
section II of this Appendix, Part B specifi-
cally provides that parents of children with 
disabilities— 

• Have an opportunity to participate in 
meetings with respect to the identification, 
evaluation, and educational placement of 
their child, and the provision of FAPE to the 
child (including IEP meetings) (§§ 300.501(b), 
300.344(a)(1), and 300.517; 

• Be part of the groups that determine 
what additional data are needed as part of an 
evaluation of their child (§ 300.533(a)(1)), and 
determine their child’s eligibility 
(§ 300.534(a)(1)) and educational placement 
(§ 300.501(c)); 

• Have their concerns and the information 
that they provide regarding their child con-
sidered in developing and reviewing their 
child’s IEPs (§§ 300.343(c)(iii) and 
300.346(a)(1)(i) and (b)); and 

• Be regularly informed (by such means as 
periodic report cards), as specified in their 
child’s IEP, at least as often as parents are 
informed of their nondisabled children’s 
progress, of their child’s progress toward the 
annual goals in the IEP and the extent to 
which that progress is sufficient to enable 
the child to achieve the goals by the end of 
the year (§ 300.347(a)(7)). 

A surrogate parent is a person appointed to 
represent the interests of a child with a dis-
ability in the educational decision-making 
process when no parent (as defined at § 300.20) 
is known, the agency, after reasonable ef-
forts, cannot locate the child’s parents, or 
the child is a ward of the State under the 
laws of the State. A surrogate parent has all 
of the rights and responsibilities of a parent 
under Part B (§ 300.515.) 

6. What are the Part B requirements re-
garding the participation of a student (child) 
with a disability in an IEP meeting? 

If a purpose of an IEP meeting for a stu-
dent with a disability will be the consider-
ation of the student’s transition services 
needs or needed transition services under 
§ 300.347(b)(1) or (2), or both, the public agen-
cy must invite the student and, as part of 
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the notification to the parents of the IEP 
meeting, inform the parents that the agency 
will invite the student to the IEP meeting. 

If the student does not attend, the public 
agency must take other steps to ensure that 
the student’s preferences and interests are 
considered. (See § 300.344(b)). 

Section § 300.517 permits, but does not re-
quire, States to transfer procedural rights 
under Part B from the parents to students 
with disabilities who reach the age of major-
ity under State law, if they have not been 
determined to be incompetent under State 
law. If those rights are to be transferred 
from the parents to the student, the public 
agency would be required to ensure that the 
student has the right to participate in IEP 
meetings set forth for parents in § 300.345. 
However, at the discretion of the student or 
the public agency, the parents also could at-
tend IEP meetings as ‘‘* * * individuals who 
have knowledge or special expertise regard-
ing the child * * *’’ (see § 300.344(a)(6)). 

In other circumstances, a child with a dis-
ability may attend ‘‘if appropriate.’’ 
(§ 300.344(a)(7)). Generally, a child with a dis-
ability should attend the IEP meeting if the 
parent decides that it is appropriate for the 
child to do so. If possible, the agency and 
parents should discuss the appropriateness of 
the child’s participation before a decision is 
made, in order to help the parents determine 
whether or not the child’s attendance would 
be (1) helpful in developing the IEP or (2) di-
rectly beneficial to the child or both. The 
agency should inform the parents before 
each IEP meeting—as part of notification 
under § 300.345(a)(1)—that they may invite 
their child to participate. 

7. Must the public agency inform the par-
ents of who will be at the IEP meeting? 

Yes. In notifying parents about the meet-
ing, the agency ‘‘must indicate the purpose, 
time, and location of the meeting, and who 
will be in attendance.’’ (§ 300.345(b), italics 
added.) In addition, if a purpose of the IEP 
meeting will be the consideration of a stu-
dent’s transition services needs or needed 
transition services under § 300.347(b)(1) or (2) 
or both, the notice must also inform the par-
ents that the agency is inviting the student, 
and identify any other agency that will be 
invited to send a representative. 

The public agency also must inform the 
parents of the right of the parents and the 
agency to invite other individuals who have 
knowledge or special expertise regarding the 
child, including related services personnel as 
appropriate to be members of the IEP team. 
(§ 300.345(b)(1)(ii).) 

It also may be appropriate for the agency 
to ask the parents to inform the agency of 
any individuals the parents will be bringing 
to the meeting. Parents are encouraged to 
let the agency know whom they intend to 
bring. Such cooperation can facilitate ar-

rangements for the meeting, and help ensure 
a productive, child-centered meeting. 

8. Do parents have the right to a copy of 
their child’s IEP? 

Yes. Section 300.345(f) states that the pub-
lic agency shall give the parent a copy of the 
IEP at no cost to the parent. 

9. What is a public agency’s responsibility 
if it is not possible to reach consensus on 
what services should be included in a child’s 
IEP? 

The IEP meeting serves as a communica-
tion vehicle between parents and school per-
sonnel, and enables them, as equal partici-
pants, to make joint, informed decisions re-
garding the (1) child’s needs and appropriate 
goals; (2) extent to which the child will be in-
volved in the general curriculum and partici-
pate in the regular education environment 
and State and district-wide assessments; and 
(3) services needed to support that involve-
ment and participation and to achieve 
agreed-upon goals. Parents are considered 
equal partners with school personnel in mak-
ing these decisions, and the IEP team must 
consider the parents’ concerns and the infor-
mation that they provide regarding their 
child in developing, reviewing, and revising 
IEPs (§§ 300.343(c)(iii) and 300.346(a)(1) and 
(b)). 

The IEP team should work toward con-
sensus, but the public agency has ultimate 
responsibility to ensure that the IEP in-
cludes the services that the child needs in 
order to receive FAPE. It is not appropriate 
to make IEP decisions based upon a majority 
‘‘vote.’’ If the team cannot reach consensus, 
the public agency must provide the parents 
with prior written notice of the agency’s pro-
posals or refusals, or both, regarding the 
child’s educational program, and the parents 
have the right to seek resolution of any dis-
agreements by initiating an impartial due 
process hearing. 

Every effort should be made to resolve dif-
ferences between parents and school staff 
through voluntary mediation or some other 
informal step, without resort to a due proc-
ess hearing. However, mediation or other in-
formal procedures may not be used to deny 
or delay a parent’s right to a due process 
hearing, or to deny any other rights afforded 
under Part B. 

10. Does Part B require that public agen-
cies inform parents regarding the edu-
cational progress of their children with dis-
abilities? 

Yes. The Part B statute and regulations in-
clude a number of provisions to help ensure 
that parents are involved in decisions re-
garding, and are informed about, their 
child’s educational progress, including the 
child’s progress in the general curriculum. 
First, the parents will be informed regarding 
their child’s present levels of educational 
performance through the development of the 
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IEP. Section 300.347(a)(1) requires that each 
IEP include: 

* * * A statement of the child’s present 
levels of educational performance, includ-
ing—(i) how the child’s disability affects the 
child’s involvement and progress in the gen-
eral curriculum; or (ii) for preschool chil-
dren, as appropriate, how the disability af-
fects the child’s participation in appropriate 
activities * * * 

Further, § 300.347(a)(7) sets forth new re-
quirements for regularly informing parents 
about their child’s educational progress, as 
regularly as parents of nondisabled children 
are informed of their child’s progress. That 
section requires that the IEP include: 

A statement of—(i) How the child’s 
progress toward the annual goals * * * will 
be measured; and (ii) how the child’s parents 
will be regularly informed (by such means as 
periodic report cards), at least as often as 
parents are informed of their nondisabled 
children’s progress, of—(A) their child’s 
progress toward the annual goals; and (B) 
the extent to which that progress is suffi-
cient to enable the child to achieve the goals 
by the end of the year. 

One method that public agencies could use 
in meeting this requirement would be to pro-
vide periodic report cards to the parents of 
students with disabilities that include both 
(1) the grading information provided for all 
children in the agency at the same intervals; 
and (2) the specific information required by 
§ 300.347(a)(7)(ii)(A) and (B). 

Finally, the parents, as part of the IEP 
team, will participate at least once every 12 
months in a review of their child’s edu-
cational progress. Section 300.343(c) requires 
that a public agency initiate and conduct a 
meeting, at which the IEP team: 

* * * (1) Reviews the child’s IEP periodi-
cally, but not less than annually to deter-
mine whether the annual goals for the child 
are being achieved; and (2) revises the IEP as 
appropriate to address—(i) any lack of ex-
pected progress toward the annual goals 
* * * and in the general curriculum, if appro-
priate; (ii) The results of any reevaluation 
* * *; (iii) Information about the child pro-
vided to, or by, the parents * * *; (iv) The 
child’s anticipated needs; or (v) Other mat-
ters. 

III. PREPARING STUDENTS WITH DISABILITIES 
FOR EMPLOYMENT AND OTHER POST-SCHOOL 
EXPERIENCES 

One of the primary purposes of the IDEA is 
to ‘‘* * * ensure that all children with dis-
abilities have available to them a free appro-
priate public education that emphasizes spe-
cial education and related services designed 
to meet their unique needs and prepare them 
for employment and independent living 
* * *’’ (§ 300.1(a)). Section 701 of the Rehabili-
tation Act of 1973 describes the philosophy of 
independent living as including a philosophy 

of consumer control, peer support, self-help, 
self-determination, equal access, and indi-
vidual and system advocacy, in order to 
maximize the leadership, empowerment, 
independence, and productivity of individ-
uals with disabilities, and the integration 
and full inclusion of individuals with disabil-
ities into the mainstream of American soci-
ety. Because many students receiving serv-
ices under IDEA will also receive services 
under the Rehabilitation Act, it is impor-
tant, in planning for their future, to consider 
the impact of both statutes. 

Similarly, one of the key purposes of the 
IDEA Amendments of 1997 was to ‘‘promote 
improved educational results for children 
with disabilities through early intervention, 
preschool, and educational experiences that 
prepare them for later educational chal-
lenges and employment.’’ (H. Rep. No. 105–95, 
p. 82 (1997); S. Rep. No. 105–17, p. 4 (1997)). 

Thus, throughout their preschool, elemen-
tary, and secondary education, the IEPs for 
children with disabilities must, to the extent 
appropriate for each individual child, focus 
on providing instruction and experiences 
that enable the child to prepare himself or 
herself for later educational experiences and 
for post-school activities, including formal 
education, if appropriate, employment, and 
independent living. Many students with dis-
abilities will obtain services through State 
vocational rehabilitation programs to ensure 
that their educational goals are effectively 
implemented in post-school activities. Serv-
ices available through rehabilitation pro-
grams are consistent with the underlying 
purpose of IDEA. 

Although preparation for adult life is a key 
component of FAPE throughout the edu-
cational experiences of students with disabil-
ities, Part B sets forth specific requirements 
related to transition planning and transition 
services that must be implemented no later 
than ages 14 and 16, respectively, and which 
require an intensified focus on that prepara-
tion as these students begin and prepare to 
complete their secondary education. 

11. What must the IEP team do to meet the 
requirements that the IEP include ‘‘a state-
ment of * * * transition service needs’’ begin-
ning at age 14 (§ 300.347(b)(1)(i)),’’ and a state-
ment of needed transition services’’ no later 
than age 16 (§ 300.347(b)(2)? 

Section 300.347(b)(1) requires that, begin-
ning no later than age 14, each student’s IEP 
include specific transition-related content, 
and, beginning no later than age 16, a state-
ment of needed transition services: 

Beginning at age 14 and younger if appro-
priate, and updated annually, each student’s 
IEP must include: 

‘‘* * * a statement of the transition service 
needs of the student under the applicable 
components of the student’s IEP that focuses 
on the student’s courses of study (such as 
participation in advanced-placement courses 
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or a vocational education program)’’ 
(§ 300.347(b)(1)(i)). 

Beginning at age 16 (or younger, if deter-
mined appropriate by the IEP team), each 
student’s IEP must include: 

‘‘* * * a statement of needed transition 
services for the student, including, if appro-
priate, a statement of the interagency re-
sponsibilities or any needed linkages.’’ 
(§ 300.347(b)(2)). 

The Committee Reports on the IDEA 
Amendments of 1997 make clear that the re-
quirement added to the statute in 1997 that 
beginning at age 14, and updated annually, 
the IEP include ‘‘a statement of the transi-
tion service needs’’ is ‘‘* * * designed to aug-
ment, and not replace,’’ the separate, pre-
existing requirement that the IEP include, 
‘‘* * * beginning at age 16 (or younger, if de-
termined appropriate by the IEP team), a 
statement of needed transition services 
* * *’’ (H. Rep. No. 105–95, p. 102 (1997); S. Rep. 
No. 105–17, p. 22 (1997)). As clarified by the 
Reports, ‘‘The purpose of [the requirement in 
§ 300.347(b)(1)(i)] is to focus attention on how 
the child’s educational program can be 
planned to help the child make a successful 
transition to his or her goals for life after 
secondary school.’’ (H. Rep. No. 105–95, pp. 
101–102 (1997); S. Rep. No. 105–17, p. 22 (1997)). 
The Reports further explain that ‘‘[F]or ex-
ample, for a child whose transition goal is a 
job, a transition service could be teaching 
the child how to get to the job site on public 
transportation.’’ (H. Rep. No. 105–95, p. 102 
(1997); S. Rep. No. 105–17, p. 22 (1997)). 

Thus, beginning at age 14, the IEP team, in 
determining appropriate measurable annual 
goals (including benchmarks or short-term 
objectives) and services for a student, must 
determine what instruction and educational 
experiences will assist the student to prepare 
for transition from secondary education to 
post-secondary life. 

The statement of transition service needs 
should relate directly to the student’s goals 
beyond secondary education, and show how 
planned studies are linked to these goals. 
For example, a student interested in explor-
ing a career in computer science may have a 
statement of transition services needs con-
nected to technology course work, while an-
other student’s statement of transition serv-
ices needs could describe why public bus 
transportation training is important for fu-
ture independence in the community. 

Although the focus of the transition plan-
ning process may shift as the student ap-
proaches graduation, the IEP team must dis-
cuss specific areas beginning at least at the 
age of 14 years and review these areas annu-
ally. As noted in the Committee Reports, a 
disproportionate number of students with 
disabilities drop out of school before they 
complete their secondary education: ‘‘Too 
many students with disabilities are failing 
courses and dropping out of school. Almost 

twice as many students with disabilities 
drop out as compared to students without 
disabilities.’’ (H. Rep. No. 105–95, p. 85 (1997), 
S. Rep. No. 105–17, p. 5 (1997).) 

To help reduce the number of students 
with disabilities that drop out, it is impor-
tant that the IEP team work with each stu-
dent with a disability and the student’s fam-
ily to select courses of study that will be 
meaningful to the student’s future and moti-
vate the student to complete his or her edu-
cation. 

This requirement is distinct from the re-
quirement, at § 300.347(b)(2), that the IEP in-
clude: 

* * * beginning at age 16 (or younger, if de-
termined appropriate by the IEP team), a 
statement of needed transition services for 
the child, including, if appropriate, a state-
ment of the interagency responsibilities or 
any needed linkages. 

The term ‘‘transition services’’ is defined at 
§ 300.29 to mean: 

* * * a coordinated set of activities for a 
student with a disability that—(1) Is de-
signed within an outcome-oriented process, 
that promotes movement from school to 
post-school activities, including postsec-
ondary education, vocational training, inte-
grated employment (including supported em-
ployment), continuing and adult education, 
adult services, independent living, or com-
munity participation; (2) Is based on the in-
dividual student’s needs, taking into account 
the student’s preferences and interests; and 
(3) Includes—(i) Instruction; (ii) Related 
services; (iii) Community experiences; (iv) 
The development of employment and other 
post-school adult living objectives; and (v) If 
appropriate, acquisition of daily living skills 
and functional vocational evaluation. 

Thus, while § 300.347(b)(1) requires that the 
IEP team begin by age 14 to address the stu-
dent’s need for instruction that will assist 
the student to prepare for transition, the 
IEP must include by age 16 a statement of 
needed transition services under 
§ 300.347(b)(2) that includes a ‘‘coordinated set 
of activities * * *, designed within an out-
come-oriented process, that promotes move-
ment from school to post-school activities 
* * *.’’ (§ 300.29) Section 300.344(b)(3) further 
requires that, in implementing § 300.347(b)(1), 
public agencies (in addition to required par-
ticipants for all IEP meetings), must also in-
vite a representative of any other agency 
that is likely to be responsible for providing 
or paying for transition services. Thus, 
§ 300.347(b)(2) requires a broader focus on co-
ordination of services across, and linkages 
between, agencies beyond the SEA and LEA. 

12. Must the IEP for each student with a 
disability, beginning no later than age 16, in-
clude all ‘‘needed transition services,’’ as 
identified by the IEP team and consistent 
with the definition at § 300.29, even if an 
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agency other than the public agency will 
provide those services? What is the public 
agency’s responsibility if another agency 
fails to provide agreed-upon transition serv-
ices? 

Section 300.347(b)(2) requires that the IEP 
for each child with a disability, beginning no 
later than age 16, or younger if determined 
appropriate by the IEP team, include all 
‘‘needed transition services,’’ as identified by 
the IEP team and consistent with the defini-
tion at § 300.29, regardless of whether the 
public agency or some other agency will pro-
vide those services. Section 300.347(b)(2) spe-
cifically requires that the statement of need-
ed transition services include, ‘‘* * * if appro-
priate, a statement of the interagency re-
sponsibilities or any needed linkages.’’ 

Further, the IDEA Amendments of 1997 
also permit an LEA to use up to five percent 
of the Part B funds it receives in any fiscal 
year in combination with other amounts, 
which must include amounts other than edu-
cation funds, to develop and implement a co-
ordinated services system. These funds may 
be used for activities such as: (1) linking 
IEPs under Part B and Individualized Family 
Service Plans (IFSPs) under Part C, with In-
dividualized Service Plans developed under 
multiple Federal and State programs, such 
as Title I of the Rehabilitation Act; and (2) 
developing and implementing interagency fi-
nancing strategies for the provision of serv-
ices, including transition services under Part 
B. 

The need to include, as part of a student’s 
IEP, transition services to be provided by 
agencies other than the public agency is con-
templated by § 300.348(a), which specifies 
what the public agency must do if another 
agency participating in the development of 
the statement of needed transition services 
fails to provide a needed transition service 
that it had agreed to provide. 

If an agreed-upon service by another agen-
cy is not provided, the public agency respon-
sible for the student’s education must imple-
ment alternative strategies to meet the stu-
dent’s needs. This requires that the public 
agency provide the services, or convene an 
IEP meeting as soon as possible to identify 
alternative strategies to meet the transition 
services objectives, and to revise the IEP ac-
cordingly. 

Alternative strategies might include the 
identification of another funding source, re-
ferral to another agency, the public agency’s 
identification of other district-wide or com-
munity resources that it can use to meet the 
student’s identified needs appropriately, or a 
combination of these strategies. As empha-
sized by § 300.348(b), however: 

Nothing in [Part B] relieves any partici-
pating agency, including a State vocational 
rehabilitation agency, of the responsibility 
to provide or pay for any transition service 
that the agency would otherwise provide to 

students with disabilities who meet the eligi-
bility criteria of that agency. 

However, the fact that an agency other 
than the public agency does not fulfill its re-
sponsibility does not relieve the public agen-
cy of its responsibility to ensure that FAPE 
is available to each student with a disability. 
(Section 300.142(b)(2) specifically requires 
that if an agency other than the LEA fails to 
provide or pay for a special education or re-
lated service (which could include a transi-
tion service), the LEA must, without delay, 
provide or pay for the service, and may then 
claim reimbursement from the agency that 
failed to provide or pay for the service.) 

13. Under what circumstances must a pub-
lic agency invite representatives from other 
agencies to an IEP meeting at which a 
child’s need for transition services will be 
considered? 

Section 300.344 requires that, ‘‘In imple-
menting the requirements of 
[§ 300.347(b)(1)(ii) requiring a statement of 
needed transition services], the public agen-
cy shall also invite a representative of any 
other agency that is likely to be responsible 
for providing or paying for transition serv-
ices.’’ To meet this requirement, the public 
agency must identify all agencies that are 
‘‘likely to be responsible for providing or 
paying for transition services’’ for each stu-
dent addressed by § 300.347(b)(1), and must in-
vite each of those agencies to the IEP meet-
ing; and if an agency invited to send a rep-
resentative to a meeting does not do so, the 
public agency must take other steps to ob-
tain the participation of that agency in the 
planning of any transition services. 

If, during the course of an IEP meeting, 
the team identifies additional agencies that 
are ‘‘likely to be responsible for providing or 
paying for transition services’’ for the stu-
dent, the public agency must determine how 
it will meet the requirements of § 300.344. 

IV. OTHER QUESTIONS REGARDING THE 
DEVELOPMENT AND CONTENT OF IEPS 

14. For a child with a disability receiving 
special education for the first time, when 
must an IEP be developed—before or after 
the child begins to receive special education 
and related services? 

Section 300.342(b)(1) requires that an IEP 
be ‘‘in effect before special education and re-
lated services are provided to an eligible 
child * * *’’ (Italics added.) 

The appropriate placement for a particular 
child with a disability cannot be determined 
until after decisions have been made about 
the child’s needs and the services that the 
public agency will provide to meet those 
needs. These decisions must be made at the 
IEP meeting, and it would not be permissible 
first to place the child and then develop the 
IEP. Therefore, the IEP must be developed 
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before placement. (Further, the child’s place-
ment must be based, among other factors, on 
the child’s IEP.) 

This requirement does not preclude tempo-
rarily placing an eligible child with a dis-
ability in a program as part of the evalua-
tion process—before the IEP is finalized—to 
assist a public agency in determining the ap-
propriate placement for the child. However, 
it is essential that the temporary placement 
not become the final placement before the 
IEP is finalized. In order to ensure that this 
does not happen, the State might consider 
requiring LEAs to take the following ac-
tions: 

a. Develop an interim IEP for the child that 
sets out the specific conditions and timelines 
for the trial placement. (See paragraph c, 
following.) 

b. Ensure that the parents agree to the in-
terim placement before it is carried out, and 
that they are involved throughout the proc-
ess of developing, reviewing, and revising the 
child’s IEP. 

c. Set a specific timeline (e.g., 30 days) for 
completing the evaluation, finalizing the 
IEP, and determining the appropriate place-
ment for the child. 

d. Conduct an IEP meeting at the end of 
the trial period in order to finalize the 
child’s IEP. 

15. Who is responsible for ensuring the de-
velopment of IEPs for children with disabil-
ities served by a public agency other than an 
LEA? 

The answer as to which public agency has 
direct responsibility for ensuring the devel-
opment of IEPs for children with disabilities 
served by a public agency other than an LEA 
will vary from State to State, depending 
upon State law, policy, or practice. The SEA 
is ultimately responsible for ensuring that 
all Part B requirements, including the IEP 
requirements, are met for eligible children 
within the State, including those children 
served by a public agency other than an 
LEA. Thus, the SEA must ensure that every 
eligible child with a disability in the State 
has FAPE available, regardless of which 
State or local agency is responsible for edu-
cating the child. (The only exception to this 
responsibility is that the SEA is not respon-
sible for ensuring that FAPE is made avail-
able to children with disabilities who are 
convicted as adults under State law and in-
carcerated in adult prisons, if the State has 
assigned that responsibility to a public agen-
cy other than the SEA. (See § 300.600(d)). 

Although the SEA has flexibility in decid-
ing the best means to meet this obligation 
(e.g., through interagency agreements), the 
SEA must ensure that no eligible child with 
a disability is denied FAPE due to jurisdic-
tional disputes among agencies. 

When an LEA is responsible for the edu-
cation of a child with a disability, the LEA 
remains responsible for developing the 

child’s IEP, regardless of the public or pri-
vate school setting into which it places the 
child. 

16. For a child placed out of State by an 
educational or non-educational State or 
local agency, is the placing or receiving 
State responsible for the child’s IEP? 

Regardless of the reason for the placement, 
the ‘‘placing’’ State is responsible for ensur-
ing that the child’s IEP is developed and 
that it is implemented. The determination of 
the specific agency in the placing State that 
is responsible for the child’s IEP would be 
based on State law, policy, or practice. How-
ever, the SEA in the placing State is ulti-
mately responsible for ensuring that the 
child has FAPE available. 

17. If a disabled child has been receiving 
special education from one public agency 
and transfers to another public agency in the 
same State, must the new public agency de-
velop an IEP before the child can be placed 
in a special education program? 

If a child with a disability moves from one 
public agency to another in the same State, 
the State and its public agencies have an on-
going responsibility to ensure that FAPE is 
made available to that child. This means 
that if a child moves to another public agen-
cy the new agency is responsible for ensuring 
that the child has available special edu-
cation and related services in conformity 
with an IEP. 

The new public agency must ensure that 
the child has an IEP in effect before the 
agency can provide special education and re-
lated services. The new public agency may 
meet this responsibility by either adopting 
the IEP the former public agency developed 
for the child or by developing a new IEP for 
the child. (The new public agency is strongly 
encouraged to continue implementing the 
IEP developed by the former public agency, 
if appropriate, especially if the parents be-
lieve their child was progressing appro-
priately under that IEP.) 

Before the child’s IEP is finalized, the new 
public agency may provide interim services 
agreed to by both the parents and the new 
public agency. If the parents and the new 
public agency are unable to agree on an in-
terim IEP and placement, the new public 
agency must implement the old IEP to the 
extent possible until a new IEP is developed 
and implemented. 

In general, while the new public agency 
must conduct an IEP meeting, it would not 
be necessary if: (1) A copy of the child’s cur-
rent IEP is available; (2) the parents indicate 
that they are satisfied with the current IEP; 
and (3) the new public agency determines 
that the current IEP is appropriate and can 
be implemented as written. 

If the child’s current IEP is not available, 
or if either the new public agency or the par-
ent believes that it is not appropriate, the 
new public agency must develop a new IEP 
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through appropriate procedures within a 
short time after the child enrolls in the new 
public agency (normally, within one week). 

18. What timelines apply to the develop-
ment and implementation of an initial IEP 
for a child with a disability? 

Section 300.343(b) requires each public 
agency to ensure that within a reasonable 
period of time following the agency’s receipt 
of parent consent to an initial evaluation of 
a child, the child is evaluated and, if deter-
mined eligible, special education and related 
services are made available to the child in 
accordance with an IEP. The section further 
requires the agency to conduct a meeting to 
develop an IEP for the child within 30 days of 
determining that the child needs special edu-
cation and related services. 

Section 300.342(b)(2) provides that an IEP 
must be implemented as soon as possible fol-
lowing the meeting in which the IEP is de-
veloped. 

19. Must a public agency hold separate 
meetings to determine a child’s eligibility 
for special education and related services, 
develop the child’s IEP, and determine the 
child’s placement, or may the agency meet 
all of these requirements in a single meet-
ing? 

A public agency may, after a child is deter-
mined by ‘‘a group of qualified professionals 
and the parent’’ (see § 300.534(a)(1)) to be a 
child with a disability, continue in the same 
meeting to develop an IEP for the child and 
then to determine the child’s placement. 
However, the public agency must ensure that 
it meets: (1) the requirements of § 300.535 re-
garding eligibility decisions; (2) all of the 
Part B requirements regarding meetings to 
develop IEPs (including providing appro-
priate notification to the parents, consistent 
with the requirements of §§ 300.345, 300.503, 
and 300.504, and ensuring that all the re-
quired team members participate in the de-
velopment of the IEP, consistent with the re-
quirements of § 300.344;) and (3) ensuring that 
the placement is made by the required indi-
viduals, including the parent, as required by 
§§ 300.552 and 300.501(c). 

20. How frequently must a public agency 
conduct meetings to review, and, if appro-
priate, revise the IEP for each child with a 
disability? 

A public agency must initiate and conduct 
meetings periodically, but at least once 
every twelve months, to review each child’s 
IEP, in order to determine whether the an-
nual goals for the child are being achieved, 
and to revise the IEP, as appropriate, to ad-
dress: (a) Any lack of expected progress to-
ward the annual goals and in the general 
curriculum, if appropriate; (b) the results of 
any reevaluation; (c) information about the 
child provided to, or by, the parents; (d) the 
child’s anticipated needs; or (e) other mat-
ters (§ 300.343(c)). 

A public agency also must ensure that an 
IEP is in effect for each child at the begin-
ning of each school year (§ 300.342(a)). It may 
conduct IEP meetings at any time during 
the year. However, if the agency conducts 
the IEP meeting prior to the beginning of 
the next school year, it must ensure that the 
IEP contains the necessary special education 
and related services and supplementary aids 
and services to ensure that the student’s IEP 
can be appropriately implemented during the 
next school year. Otherwise, it would be nec-
essary for the public agency to conduct an-
other IEP meeting. 

Although the public agency is responsible 
for determining when it is necessary to con-
duct an IEP meeting, the parents of a child 
with a disability have the right to request an 
IEP meeting at any time. For example, if the 
parents believe that the child is not pro-
gressing satisfactorily or that there is a 
problem with the child’s current IEP, it 
would be appropriate for the parents to re-
quest an IEP meeting. 

If a child’s teacher feels that the child’s 
IEP or placement is not appropriate for the 
child, the teacher should follow agency pro-
cedures with respect to: (1) calling or meet-
ing with the parents or (2) requesting the 
agency to hold another IEP meeting to re-
view the child’s IEP. 

The legislative history of Public Law 94– 
142 makes it clear that there should be as 
many meetings a year as any one child may 
need (121 Cong. Rec. S20428–29 (Nov. 19, 1975) 
(remarks of Senator Stafford)). Public agen-
cies should grant any reasonable parent re-
quest for an IEP meeting. For example, if 
the parents question the adequacy of serv-
ices that are provided while their child is 
suspended for short periods of time, it would 
be appropriate to convene an IEP meeting. 

In general, if either a parent or a public 
agency believes that a required component 
of the student’s IEP should be changed, the 
public agency must conduct an IEP meeting 
if it believes that a change in the IEP may 
be necessary to ensure the provision of 
FAPE. 

If a parent requests an IEP meeting be-
cause the parent believes that a change is 
needed in the provision of FAPE to the child 
or the educational placement of the child, 
and the agency refuses to convene an IEP 
meeting to determine whether such a change 
is needed, the agency must provide written 
notice to the parents of the refusal, includ-
ing an explanation of why the agency has de-
termined that conducting the meeting is not 
necessary to ensure the provision of FAPE to 
the student. 

Under § 300.507(a), the parents or agency 
may initiate a due process hearing at any 
time regarding any proposal or refusal re-
garding the identification, evaluation, or 
educational placement of the child, or the 
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provision of FAPE to the child, and the pub-
lic agency must inform parents about the 
availability of mediation. 

21. May IEP meetings be audio- or video- 
tape-recorded? 

Part B does not address the use of audio or 
video recording devices at IEP meetings, and 
no other Federal statute either authorizes or 
prohibits the recording of an IEP meeting by 
either a parent or a school official. There-
fore, an SEA or public agency has the option 
to require, prohibit, limit, or otherwise regu-
late the use of recording devices at IEP 
meetings. 

If a public agency has a policy that pro-
hibits or limits the use of recording devices 
at IEP meetings, that policy must provide 
for exceptions if they are necessary to ensure 
that the parent understands the IEP or the 
IEP process or to implement other parental 
rights guaranteed under Part B. An SEA or 
school district that adopts a rule regulating 
the tape recording of IEP meetings also 
should ensure that it is uniformly applied. 

Any recording of an IEP meeting that is 
maintained by the public agency is an ‘‘edu-
cation record,’’ within the meaning of the 
Family Educational Rights and Privacy Act 
(‘‘FERPA’’; 20 U.S.C. 1232g), and would, there-
fore, be subject to the confidentiality re-
quirements of the regulations under both 
FERPA (34 CFR part 99) and part B 
(§§ 300.560–300.575). 

Parents wishing to use audio or video re-
cording devices at IEP meetings should con-
sult State or local policies for further guid-
ance. 

22. Who can serve as the representative of 
the public agency at an IEP meeting? 

The IEP team must include a representa-
tive of the public agency who: (a) Is qualified 
to provide, or supervise the provision of, spe-
cially designed instruction to meet the 
unique needs of children with disabilities; (b) 
is knowledgeable about the general cur-
riculum; and (c) is knowledgeable about the 
availability of resources of the public agency 
(§ 300.344(a)(4)). 

Each public agency may determine which 
specific staff member will serve as the agen-
cy representative in a particular IEP meet-
ing, so long as the individual meets these re-
quirements. It is important, however, that 
the agency representative have the author-
ity to commit agency resources and be able 
to ensure that whatever services are set out 
in the IEP will actually be provided. 

A public agency may designate another 
public agency member of the IEP team to 
also serve as the agency representative, so 
long as that individual meets the require-
ments of § 300.344(a)(4). 

23. For a child with a disability being con-
sidered for initial provision of special edu-
cation and related services, which teacher or 
teachers should attend the IEP meeting? 

A child’s IEP team must include at least 
one of the child’s regular education teachers 
(if the child is, or may be participating in 
the regular education environment) and at 
least one of the child’s special education 
teachers, or, if appropriate, at least one of 
the child’s special education providers 
(§ 300.344(a)(2) and (3)). 

Each IEP must include a statement of the 
present levels of educational performance, 
including a statement of how the child’s dis-
ability affects the child’s involvement and 
progress in the general curriculum 
(§ 300.347(a)(1)). At least one regular edu-
cation teacher is a required member of the 
IEP team of a child who is, or may be, par-
ticipating in the regular educational envi-
ronment, regardless of the extent of that 
participation. 

The requirements of § 300.344(a)(3) can be 
met by either: (1) a special education teacher 
of the child; or (2) another special education 
provider of the child, such as a speech pa-
thologist, physical or occupational therapist, 
etc., if the related service consists of spe-
cially designed instruction and is considered 
special education under applicable State 
standards. 

Sometimes more than one meeting is nec-
essary in order to finalize a child’s IEP. In 
this process, if the special education teacher 
or special education provider who will be 
working with the child is identified, it would 
be useful to have that teacher or provider 
participate in the meeting with the parents 
and other members of the IEP team in final-
izing the IEP. If this is not possible, the pub-
lic agency must ensure that the teacher or 
provider has access to the child’s IEP as soon 
as possible after it is finalized and before be-
ginning to work with the child. 

Further, (consistent with § 300.342(b)), the 
public agency must ensure that each regular 
education teacher, special education teacher, 
related services provider and other service 
provider of an eligible child under this part 
(1) has access to the child’s IEP, and (2) is in-
formed of his or her specific responsibilities 
related to implementing the IEP, and of the 
specific accommodations, modifications, and 
supports that must be provided to the child 
in accordance with the IEP. This require-
ment is crucial to ensuring that each child 
receives FAPE in accordance with his or her 
IEP, and that the IEP is appropriately and 
effectively implemented. 

24. What is the role of a regular education 
teacher in the development, review and revi-
sion of the IEP for a child who is, or may be, 
participating in the regular education envi-
ronment? 

As required by § 300.344(a)(2), the IEP team 
for a child with a disability must include at 
least one regular education teacher of the 
child if the child is, or may be, participating 
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in the regular education environment. Sec-
tion 300.346(d) further specifies that the reg-
ular education teacher of a child with a dis-
ability, as a member of the IEP team, must, 
to the extent appropriate, participate in the 
development, review, and revision of the 
child’s IEP, including assisting in—(1) the 
determination of appropriate positive behav-
ioral interventions and strategies for the 
child; and (2) the determination of supple-
mentary aids and services, program modi-
fications, and supports for school personnel 
that will be provided for the child, consistent 
with 300.347(a)(3) (§ 300.344(d)). 

Thus, while a regular education teacher 
must be a member of the IEP team if the 
child is, or may be, participating in the reg-
ular education environment, the teacher 
need not (depending upon the child’s needs 
and the purpose of the specific IEP team 
meeting) be required to participate in all de-
cisions made as part of the meeting or to be 
present throughout the entire meeting or at-
tend every meeting. For example, the reg-
ular education teacher who is a member of 
the IEP team must participate in discussions 
and decisions about how to modify the gen-
eral curriculum in the regular classroom to 
ensure the child’s involvement and progress 
in the general curriculum and participation 
in the regular education environment. 

Depending upon the specific cir-
cumstances, however, it may not be nec-
essary for the regular education teacher to 
participate in discussions and decisions re-
garding, for example, the physical therapy 
needs of the child, if the teacher is not re-
sponsible for implementing that portion of 
the child’s IEP. 

In determining the extent of the regular 
education teacher’s participation at IEP 
meetings, public agencies and parents should 
discuss and try to reach agreement on 
whether the child’s regular education teach-
er that is a member of the IEP team should 
be present at a particular IEP meeting and, 
if so, for what period of time. The extent to 
which it would be appropriate for the regular 
education teacher member of the IEP team 
to participate in IEP meetings must be de-
cided on a case-by-case basis. 

25. If a child with a disability attends sev-
eral regular classes, must all of the child’s 
regular education teachers be members of 
the child’s IEP team? 

No. The IEP team need not include more 
than one regular education teacher of the 
child. If the participation of more than one 
regular education teacher would be bene-
ficial to the child’s success in school (e.g., in 
terms of enhancing the child’s participation 
in the general curriculum), it would be ap-
propriate for them to attend the meeting. 

26. How should a public agency determine 
which regular education teacher and special 
education teacher will be members of the 

IEP team for a particular child with a dis-
ability? 

The regular education teacher who serves 
as a member of a child’s IEP team should be 
a teacher who is, or may be, responsible for 
implementing a portion of the IEP, so that 
the teacher can participate in discussions 
about how best to teach the child. 

If the child has more than one regular edu-
cation teacher responsible for carrying out a 
portion of the IEP, the LEA may designate 
which teacher or teachers will serve as IEP 
team member(s), taking into account the 
best interest of the child. 

In a situation in which not all of the 
child’s regular education teachers are mem-
bers of the child’s IEP team, the LEA is 
strongly encouraged to seek input from the 
teachers who will not be attending. In addi-
tion, (consistent with § 300.342(b)), the LEA 
must ensure that each regular education 
teacher (as well as each special education 
teacher, related services provider, and other 
service provider) of an eligible child under 
this part (1) has access to the child’s IEP, 
and (2) is informed of his or her specific re-
sponsibilities related to implementing the 
IEP, and of the specific accommodations, 
modifications and supports that must be pro-
vided to the child in accordance with the 
IEP. 

In the case of a child whose behavior im-
pedes the learning of the child or others, the 
LEA is encouraged to have a regular edu-
cation teacher or other person knowledge-
able about positive behavior strategies at 
the IEP meeting. This is especially impor-
tant if the regular education teacher is ex-
pected to carry out portions of the IEP. 

Similarly, the special education teacher or 
provider of the child who is a member of the 
child’s IEP team should be the person who is, 
or will be, responsible for implementing the 
IEP. If, for example, the child’s disability is 
a speech impairment, the special education 
teacher on the IEP team could be the speech- 
language pathologist. 

27. For a child whose primary disability is 
a speech impairment, may a public agency 
meet its responsibility under § 300.344(a)(3) to 
ensure that the IEP team includes ‘‘at least 
one special education teacher, or, if appro-
priate, at least one special education pro-
vider of the child’’ by including a speech-lan-
guage pathologist on the IEP team? 

Yes, if speech is considered special edu-
cation under State standards. As with other 
children with disabilities, the IEP team 
must also include at least one of the child’s 
regular education teachers if the child is, or 
may be, participating in the regular edu-
cation environment. 

28. Do parents and public agencies have the 
option of inviting any individual of their 
choice be participants on their child’s IEP 
team? 
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The IEP team may, at the discretion of the 
parent or the agency, include ‘‘other individ-
uals who have knowledge or special expertise 
regarding the child * * *’’ (§ 300.344(a)(6), 
italics added). Under § 300.344(a)(6), these in-
dividuals are members of the IEP team. This 
is a change from prior law, which provided, 
without qualification, that parents or agen-
cies could have other individuals as members 
of the IEP team at the discretion of the par-
ents or agency. 

Under § 300.344(c), the determination as to 
whether an individual has knowledge or spe-
cial expertise, within the meaning of 
§ 300.344(a)(6), shall be made by the parent or 
public agency who has invited the individual 
to be a member of the IEP team. 

Part B does not provide for including indi-
viduals such as representatives of teacher or-
ganizations as part of an IEP team, unless 
they are included because of knowledge or 
special expertise regarding the child. (Be-
cause a representative of a teacher organiza-
tion would generally be concerned with the 
interests of the teacher rather than the in-
terests of the child, and generally would not 
possess knowledge or expertise regarding the 
child, it generally would be inappropriate for 
such an official to be a member of the IEP 
team or to otherwise participate in an IEP 
meeting.) 

29. Can parents or public agencies bring 
their attorneys to IEP meetings, and, if so 
under what circumstances? Are attorney’s 
fees available for parents’ attorneys if the 
parents are prevailing parties in actions or 
proceedings brought under Part B? 

Section 300.344(a)(6) authorizes the addi-
tion to the IEP team of other individuals at 
the discretion of the parent or the public 
agency only if those other individuals have 
knowledge or special expertise regarding the 
child. The determination of whether an at-
torney possesses knowledge or special exper-
tise regarding the child would have to be 
made on a case-by-case basis by the parent 
or public agency inviting the attorney to be 
a member of the team. 

The presence of the agency’s attorney 
could contribute to a potentially adversarial 
atmosphere at the meeting. The same is true 
with regard to the presence of an attorney 
accompanying the parents at the IEP meet-
ing. Even if the attorney possessed knowl-
edge or special expertise regarding the child 
(§ 300.344(a)(6)), an attorney’s presence would 
have the potential for creating an adver-
sarial atmosphere that would not necessarily 
be in the best interests of the child. 

Therefore, the attendance of attorneys at 
IEP meetings should be strongly discour-
aged. Further, as specified in Section 
615(i)(3)(D)(ii) of the Act and § 300.513(c)(2)(ii), 
Attorneys’ fees may not be awarded relating 
to any meeting of the IEP team unless the 
meeting is convened as a result of an admin-
istrative proceeding or judicial action, or, at 

the discretion of the State, for a mediation 
conducted prior to the request for a due 
process hearing. 

30. Must related services personnel attend 
IEP meetings? 

Although Part B does not expressly require 
that the IEP team include related services 
personnel as part of the IEP team 
(§ 300.344(a)), it is appropriate for those per-
sons to be included if a particular related 
service is to be discussed as part of the IEP 
meeting. Section 300.344(a)(6) provides that 
the IEP team also includes ‘‘at the discretion 
of the parent or the agency, other individ-
uals who have knowledge or special expertise 
regarding the child, including related services 
personnel as appropriate. * * *’’ (Italics 
added.) 

Further, § 300.344(a)(3) requires that the 
IEP team for each child with a disability in-
clude ‘‘at least one special education teacher, 
or, if appropriate, at least one special edu-
cation provider of the child * * *’’ This re-
quirement can be met by the participation of 
either (1) a special education teacher of the 
child, or (2) another special education pro-
vider such as a speech-language pathologist, 
physical or occupational therapist, etc., if 
the related service consists of specially de-
signed instruction and is considered special 
education under the applicable State stand-
ard. 

If a child with a disability has an identified 
need for related services, it would be appro-
priate for the related services personnel to 
attend the meeting or otherwise be involved 
in developing the IEP. As explained in the 
Committee Reports on the IDEA Amend-
ments of 1997, ‘‘Related services personnel 
should be included on the team when a par-
ticular related service will be discussed at 
the request of the child’s parents or the 
school.’’ (H. Rep. No. 105–95, p. 103 (1997); S. 
Rep. No. 105–17, p. 23 (1997)). For example, if 
the child’s evaluation indicates the need for 
a specific related service (e.g., physical ther-
apy, occupational therapy, special transpor-
tation services, school social work services, 
school health services, or counseling), the 
agency should ensure that a qualified pro-
vider of that service either (1) attends the 
IEP meeting, or (2) provides a written rec-
ommendation concerning the nature, fre-
quency, and amount of service to be provided 
to the child. This written recommendation 
could be a part of the evaluation report. 

A public agency must ensure that all indi-
viduals who are necessary to develop an IEP 
that will meet the child’s unique needs, and 
ensure the provision of FAPE to the child, 
participate in the child’s IEP meeting. 

31. Must the public agency ensure that all 
services specified in a child’s IEP are pro-
vided? 

Yes. The public agency must ensure that 
all services set forth in the child’s IEP are 
provided, consistent with the child’s needs as 
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identified in the IEP. The agency may pro-
vide each of those services directly, through 
its own staff resources; indirectly, by con-
tracting with another public or private agen-
cy; or through other arrangements. In pro-
viding the services, the agency may use 
whatever State, local, Federal, and private 
sources of support are available for those 
purposes (see § 300.301(a)); but the services 
must be at no cost to the parents, and the 
public agency remains responsible for ensur-
ing that the IEP services are provided in a 
manner that appropriately meets the stu-
dent’s needs as specified in the IEP. The SEA 
and responsible public agency may not allow 
the failure of another agency to provide serv-
ice(s) described in the child’s IEP to deny or 
delay the provision of FAPE to the child. 
(See § 300.142, Methods of ensuring services.) 

32. Is it permissible for an agency to have 
the IEP completed before the IEP meeting 
begins? 

No. Agency staff may come to an IEP 
meeting prepared with evaluation findings 
and proposed recommendations regarding 
IEP content, but the agency must make it 
clear to the parents at the outset of the 
meeting that the services proposed by the 
agency are only recommendations for review 
and discussion with the parents. Parents 
have the right to bring questions, concerns, 
and recommendations to an IEP meeting as 
part of a full discussion, of the child’s needs 
and the services to be provided to meet those 
needs before the IEP is finalized. 

Public agencies must ensure that, if agen-
cy personnel bring drafts of some or all of 
the IEP content to the IEP meeting, there is 
a full discussion with the child’s parents, be-
fore the child’s IEP is finalized, regarding 
drafted content and the child’s needs and the 
services to be provided to meet those needs. 

33. Must a public agency include transpor-
tation in a child’s IEP as a related service? 

As with other related services, a public 
agency must provide transportation as a re-
lated service if it is required to assist the 
disabled child to benefit from special edu-
cation. (This includes transporting a pre-
school-aged child to the site at which the 
public agency provides special education and 
related services to the child, if that site is 
different from the site at which the child re-
ceives other preschool or day care services.) 

In determining whether to include trans-
portation in a child’s IEP, and whether the 
child needs to receive transportation as a re-
lated service, it would be appropriate to have 
at the IEP meeting a person with expertise 
in that area. In making this determination, 
the IEP team must consider how the child’s 
disability affects the child’s need for trans-
portation, including determining whether 
the child’s disability prevents the child from 
using the same transportation provided to 
nondisabled children, or from getting to 

school in the same manner as nondisabled 
children. 

The public agency must ensure that any 
transportation service included in a child’s 
IEP as a related service is provided at public 
expense and at no cost to the parents, and 
that the child’s IEP describes the transpor-
tation arrangement. 

Even if a child’s IEP team determines that 
the child does not require transportation as 
a related service, Section 504 of the Rehabili-
tation Act of 1973, as amended, requires that 
the child receive the same transportation 
provided to nondisabled children. If a public 
agency transports nondisabled children, it 
must transport disabled children under the 
same terms and conditions. However, if a 
child’s IEP team determines that the child 
does not need transportation as a related 
service, and the public agency transports 
only those children whose IEPs specify 
transportation as a related service, and does 
not transport nondisabled children, the pub-
lic agency would not be required to provide 
transportation to a disabled child. 

It should be assumed that most children 
with disabilities receive the same transpor-
tation services as nondisabled children. For 
some children with disabilities, integrated 
transportation may be achieved by providing 
needed accommodations such as lifts and 
other equipment adaptations on regular 
school transportation vehicles. 

34. Must a public agency provide related 
services that are required to assist a child 
with a disability to benefit from special edu-
cation, whether or not those services are in-
cluded in the list of related services in 
§ 300.24? 

The list of related services is not exhaus-
tive and may include other developmental, 
corrective, or supportive services if they are 
required to assist a child with a disability to 
benefit from special education. This could, 
depending upon the unique needs of a child, 
include such services as nutritional services 
or service coordination. 

These determinations must be made on an 
individual basis by each child’s IEP team. 

35. Must the IEP specify the amount of 
services or may it simply list the services to 
be provided? 

The amount of services to be provided 
must be stated in the IEP, so that the level 
of the agency’s commitment of resources 
will be clear to parents and other IEP team 
members (§ 300.347(a)(6)). The amount of time 
to be committed to each of the various serv-
ices to be provided must be (1) appropriate to 
the specific service, and (2) stated in the IEP 
in a manner that is clear to all who are in-
volved in both the development and imple-
mentation of the IEP. 

The amount of a special education or re-
lated service to be provided to a child may be 
stated in the IEP as a range (e.g., speech 
therapy to be provided three times per week 
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for 30–45 minutes per session) only if the IEP 
team determines that stating the amount of 
services as a range is necessary to meet the 
unique needs of the child. For example, it 
would be appropriate for the IEP to specify, 
based upon the IEP team’s determination of 
the student’s unique needs, that particular 
services are needed only under specific cir-
cumstances, such as the occurrence of a sei-
zure or of a particular behavior. A range may 
not be used because of personnel shortages or 
uncertainty regarding the availability of 
staff. 

36. Under what circumstances is a public 
agency required to permit a child with a dis-
ability to use a school-purchased assistive 
technology device in the child’s home or in 
another setting? 

Each child’s IEP team must consider the 
child’s need for assistive technology (AT) in 
the development of the child’s IEP 
(§ 300.346(a)(2)(v)); and the nature and extent 
of the AT devices and services to be provided 
to the child must be reflected in the child’s 
IEP (§ 300.346(c)). 

A public agency must permit a child to use 
school-purchased assistive technology de-
vices at home or in other settings, if the IEP 
team determines that the child needs access 
to those devices in nonschool settings in 
order to receive FAPE (to complete home-
work, for example). 

Any assistive technology devices that are 
necessary to ensure FAPE must be provided 
at no cost to the parents, and the parents 
cannot be charged for normal use, wear and 
tear. However, while ownership of the de-
vices in these circumstances would remain 
with the public agency, State law, rather 
than Part B, generally would govern whether 
parents are liable for loss, theft, or damage 
due to negligence or misuse of publicly 
owned equipment used at home or in other 
settings in accordance with a child’s IEP. 

37. Can the IEP team also function as the 
group making the placement decision for a 
child with a disability? 

Yes, a public agency may use the IEP team 
to make the placement decision for a child, 
so long as the group making the placement 
decision meets the requirements of §§ 300.552 
and 300.501(c), which requires that the place-
ment decision be made by a group of persons, 
including the parents, and other persons 
knowledgeable about the child, the meaning 
of the evaluation data, and the placement 
options. 

38. If a child’s IEP includes behavioral 
strategies to address a particular behavior, 
can a child ever be suspended for engaging in 
that behavior? 

If a child’s behavior impedes his or her 
learning or that of others, the IEP team, in 
developing the child’s IEP, must consider, if 
appropriate, development of strategies, in-
cluding positive behavioral interventions, 
strategies and supports to address that be-

havior, consistent with § 300.346(a)(2)(i). This 
means that in most cases in which a child’s 
behavior that impedes his or her learning or 
that of others is, or can be readily antici-
pated to be, repetitive, proper development 
of the child’s IEP will include the develop-
ment of strategies, including positive behav-
ioral interventions, strategies and supports 
to address that behavior. See § 300.346(c). 
This includes behavior that could violate a 
school code of conduct. A failure to, if appro-
priate, consider and address these behaviors 
in developing and implementing the child’s 
IEP would constitute a denial of FAPE to 
the child. Of course, in appropriate cir-
cumstances, the IEP team, which includes 
the child’s parents, might determine that 
the child’s behavioral intervention plan in-
cludes specific regular or alternative dis-
ciplinary measures, such as denial of certain 
privileges or short suspensions, that would 
result from particular infractions of school 
rules, along with positive behavior interven-
tion strategies and supports, as a part of a 
comprehensive plan to address the child’s be-
havior. Of course, if short suspensions that 
are included in a child’s IEP are being imple-
mented in a manner that denies the child ac-
cess to the ability to progress in the edu-
cational program, the child would be denied 
FAPE. 

Whether other disciplinary measures, in-
cluding suspension, are ever appropriate for 
behavior that is addressed in a child’s IEP 
will have to be determined on a case by case 
basis in light of the particular circumstances 
of that incident. However, school personnel 
may not use their ability to suspend a child 
for 10 days or less at a time on multiple oc-
casions in a school year as a means of avoid-
ing appropriately considering and addressing 
the child’s behavior as a part of providing 
FAPE to the child. 

39. If a child’s behavior in the regular 
classroom, even with appropriate interven-
tions, would significantly impair the learn-
ing of others, can the group that makes the 
placement decision determine that place-
ment in the regular classroom is inappro-
priate for that child? 

The IEP team, in developing the IEP, is re-
quired to consider, when appropriate, strate-
gies, including positive behavioral interven-
tions, strategies and supports to address the 
behavior of a child with a disability whose 
behavior impedes his or her learning or that 
of others. If the IEP team determines that 
such supports, strategies or interventions 
are necessary to address the behavior of the 
child, those services must be included in the 
child’s IEP. These provisions are designed to 
foster increased participation of children 
with disabilities in regular education envi-
ronments or other less restrictive environ-
ments, not to serve as a basis for placing 
children with disabilities in more restrictive 
settings. 
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The determination of appropriate place-
ment for a child whose behavior is inter-
fering with the education of others requires 
careful consideration of whether the child 
can appropriately function in the regular 
classroom if provided appropriate behavioral 
supports, strategies and interventions. If the 
child can appropriately function in the reg-
ular classroom with appropriate behavioral 
supports, strategies or interventions, place-
ment in a more restrictive environment 
would be inconsistent with the least restric-
tive environment provisions of the IDEA. If 
the child’s behavior in the regular class-
room, even with the provision of appropriate 
behavioral supports, strategies or interven-
tions, would significantly impair the learn-
ing of others, that placement would not meet 
his or her needs and would not be appro-
priate for that child. 

40. May school personnel during a school 
year implement more than one short-term 
removal of a child with disabilities from his 
or her classroom or school for misconduct? 

Yes. Under § 300.520(a)(1), school personnel 
may order removal of a child with a dis-
ability from the child’s current placement 
for not more than 10 consecutive school days 
for any violation of school rules, and addi-
tional removals of not more than 10 consecu-
tive school days in that same school year for 
separate incidents of misconduct, as long as 
these removals do not constitute a change of 
placement under § 300.519(b). However, these 
removals are permitted only to the extent 
they are consistent with discipline that is 
applied to children without disabilities. 
Also, school personnel should be aware of 
constitutional due process protections that 
apply to suspensions of all children. Goss v. 
Lopez, 419 U.S. 565 (1975). Section 300.121(d) 
addresses the extent of the obligation to pro-
vide services after a child with a disability 
has been removed from his or her current 
placement for more than 10 school days in 
the same school year. 
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[64 FR 34049, June 24, 1999] 

APPENDIX C TO PART 300;—IMPLEMENTA-
TION OF THE 20 PERCEBT RULE 
UNDER § 300.233 

This appendix is intended to assist States 
and LEAs to implement the ‘‘20 percent rule’’ 
under Part B (section 613(a)(2)(C)) of the In-
dividuals with Disabilities Education Act 

(IDEA), and, specifically, the regulation im-
plementing that provision in § 300.233. The 
purposes of the appendix are to—(1) provide 
background information about the 20 percent 
rule and its intended effect, including speci-
fying which funds under Part B of the Act 
are covered by the provision (as described in 
§ 300.233), and the basis for the Department’s 
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decision regarding those funds; and (2) in-
clude examples showing how the 20 percent 
rule would apply in several situations. 

A. BACKGROUND 

1. Purpose of 20 Percent Rule. The IDEA 
Amendments of 1997 (Pub. L. 105–17) added a 
provision related to the permissive treat-
ment of a portion of Part B funds by LEAs 
for maintenance of effort and non-sup-
planting purposes in certain fiscal years (see 
section 613(a)(2)(C) of the Act and § 300.233). 
Under that provision, for any fiscal year 
(FY) for which the appropriation for section 
611 of IDEA exceeds $4.1 billion, an LEA may 
treat as local funds, for maintenance of ef-
fort and non-supplanting purposes, up to 20 
percent of the amount it receives that ex-
ceeds the amount it received under Part B 
during the prior year. 

Thus, under § 300.233, an LEA is able to 
meet the maintenance of effort requirement 
of § 300.231 and the non-supplanting require-
ment of § 300.230(c) even though it reduces 
the amount it spends of other local or local 
and State funds, as the case may be, by an 
amount equal to the amount of Federal 
funds that may be treated as local funds. 

2. 20 Percent Rule Applies Only to LEA Sub-
grants. Following enactment of the IDEA 
Amendments of 1997 (and publication of Part 
B regulations on March 12, 1999), State and 
local educational agency officials stated that 
it is not clear from the Act and regulations 
whether the funds affected by the 20 percent 
rule are only those that an LEA receives 
through statutory subgrants under section 
611(g), or whether the provision also applies 
to other Part B funding sources (i.e., sub-
grants to LEAs for capacity-building and im-
provement under section 611(f)(4); other 
funds the SEA may provide to LEAs under 
section 611(f); or funds provided under sec-
tion 619 (Preschool Grants program)). 

Further, because section 613(a)(2)(C) refers 
to an amount of funds that an LEA ‘‘receives’’ 
in one fiscal year compared to the amount it 
‘‘received’’ in the prior fiscal year (and be-
cause agencies may, at any one point in 
time, be using funds appropriated in several 
Federal fiscal years), agency officials were 
uncertain as to how to determine that an 
LEA had ‘‘received’’ Federal funds. 

Because the statute and regulations were 
not sufficiently clear with respect to which 
precise funds are affected by the 20 percent 
rule, this could have resulted in the provi-
sion being interpreted and applied dif-
ferently from LEA to LEA. If that situation 
were to occur, it could result in a significant 
increase in the number of audit exceptions 
against LEAs. 

Given the confusion about which funding 
sources are affected by the 20 percent rule, 
there was a critical need to set out in the 
regulations a clear interpretation of section 
613(a)(2)(C) in order to support its consistent 

application across LEAs and States, and to 
reduce the potential for audit exceptions. 
Thus, on June 10, 2000, the Department pub-
lished a notice of proposed rulemaking 
(NPRM) regarding this provision (65 FR 
30314). The NPRM stated that— 

In light of the statutory structure for dis-
tribution of Federal funds to LEAs, we be-
lieve that the most reasonable interpreta-
tion is to apply that provision only to sub-
grants to LEAs under section 611(g) of the Act 
(§ 300.712 of the regulations) from funds ap-
propriated from one Federal fiscal year com-
pared to funds appropriated for the prior 
Federal fiscal year. (Emphasis added.) 

Thus, the NPRM proposed to exclude the 
other Federal funds under Part B of the Act 
(i.e., Subgrants to LEAs for capacity-build-
ing and improvement under section 611(f)(4) 
(§ 300.622); other funds the SEA may provide 
to LEAs under section 611(f) (§ 300.602); and 
preschool grant funds under section 619 (34 
CFR part 301)) from the funds that could be 
treated as local funds. The reasons for ex-
cluding these other Part B funds were stated 
in the NPRM, as follows: 

• If IDEA funds that States have the au-
thority to provide to LEAs on a discre-
tionary basis (such as those identified in the 
preceding paragraph) are included in the 20 
percent calculation, it would result in some 
LEAs receiving a proportionately greater 
benefit from this provision than other LEAs, 
based on receipt of funds that may be ear-
marked for a specific, time-limited purpose. 
This would lead to inequitable results of the 
§ 300.233 exception across LEAs in a State. 

• Including section 619 formula grant funds 
(34 CFR part 301) in the calculation does not 
appear to be justified as the ‘‘trigger’’ appro-
priation amount applies only with respect to 
the amount appropriated under section 611. 

The Department subsequently determined 
that the position taken in the NPRM (that 
the provision under § 300.233 should apply 
only to LEA subgrant funds under section 
611(g) of the Act) is the most appropriate and 
reasonable position to follow in imple-
menting the 20 percent rule. Therefore, the 
proposed provision in § 300.233(a)(1) was re-
tained, without change, in the final regula-
tions. 

B. APPLICATION OF THE 20 PERCENT RULE 

1. Examples Related to Implementing the 20 
percent rule 

The following are examples showing how 
the 20 percent provision would apply under 
several situations: 

• Example 1: An LEA receives $100,000 in 
Federal LEA Subgrant funds under section 
611(g) of the Act from the appropriation for 
one fiscal year (FY–1), and $120,000 in section 
611(g) funds from the appropriation for the 
following fiscal year (FY–2). The LEA may 
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spend and treat as local funds up to 20 per-
cent of the $20,000 in section 611(g) funds it 
receives from FY–2 (i.e., up to $4,000), since 
this is the amount that exceeds the amount 
it received from the prior year. 

• Example 1–A: In Example 1, an LEA in 
FY–2 is uncertain whether to exercise its op-
tion to treat as local funds during FY–2 up to 
$4,000 of its section 611(g) funds received from 
FY–2, and wishes to wait until the carry-over 
year to make a decision. If the LEA decides 
to exercise its option during the carry-over 
period regarding the $4,000 from the FY–2 ap-
propriation, it could do so as long as those 
funds are used within the carry-over period 
for FY–2. 

• Example 1–B: An LEA receives $100,000 in 
section 611(g) funds from FY–1, $120,000 from 
FY–2 and $140,000 from FY–3. The LEA may 
spend and treat as local funds up to 20 per-
cent of the $20,000 from FY–2 funds and 
$20,000 of FY–3 funds (i.e., up to $4,000 for 
each year). Thus, if its FY–2 funds are not 
used until FY–3, and the LEA so chooses, it 
may spend and treat as local funds during 
FY–3 a total of up to $8,000 in section 611(g) 
funds (i.e., $4,000 from FY–2 and $4,000 from 
FY–3), provided those funds are obligated by 
the end of FY–3. 

• Example 2: An LEA from one fiscal year 
(FY–1) receives $100,000 in section 611(g) 
funds and $20,000 in SEA discretionary funds 
under section 611(f) of the Act; and from the 
following year (FY–2) receives $120,000 in sec-
tion 611(g) funds, but does not receive any 
funds under section 611(f). The LEA may 
spend and treat up to 20 percent of the $20,000 
in section 611(g) funds it receives from FY–2 
(i.e. up to $4,000), since $20,000 is the amount 
of section 611(g) funds that exceeds the 
amount it received from FY–1. 

• Example 3: An LEA had all of its section 
611(g) funds ($100,000) withheld from one fis-
cal year (FY–1); but in the next fiscal year 
(FY–2), the LEA received a total of $220,000 
in section 611(g) funds (i.e., $100,000 from FY– 
1, plus $120,000 from FY–2). Because the LEA 
would have been entitled to $100,000 in FY–1, 
the LEA may spend and treat as local funds 
up to 20 percent of the $20,000 from FY–2 that 
exceeded the FY–1 allotment (i.e., up to 
$4,000). 

• Example 4: An LEA received $100,000 
under section 611(g) from one fiscal year 
(FY–1), and would have received $120,000 in 
section 611(g) funds for the next fiscal year 
(FY–2); but the LEA has had all of its section 
611(g) funds withheld in FY–2 because of a 
finding of noncompliance under § 300.197 or 
§ 300.587. The LEA would have no section 
611(g) funds that could be spent or treated as 
local funds until those funds are released. 

• Example 4–A: In example 4, the SEA sub-
sequently determines that the LEA is in 
compliance, and releases the FY–2 funds to 
the LEA later in that fiscal year. The LEA 
could then spend and treat as local funds up 

to 20 percent of the $20,000 that exceeds the 
amount it received in FY–1 (i.e., up to $4,000). 
Those funds could be used by the LEA for the 
remainder of FY–2 and through the end of 
the carry-over period for FY–2 funding. 

2. Auditing for Compliance with § 300.231 and 
the 20 percent rule in § 300.233 

The following provides guidance for use by 
auditors in determining if LEAs are in com-
pliance with the maintenance of effort re-
quirement in § 300.231 and the 20 percent rule 
in § 300.233: 

a. Meeting the Maintenance of Effort Require-
ment. In order to be eligible to receive an 
IDEA-Part B subgrant in any particular fis-
cal year, an LEA is required to demonstrate 
that it has budgeted an amount of State and 
local funds, or just local funds, to be spent 
on special education and related services 
that equals or exceeds (on either an aggre-
gate or per capita basis) the amount of those 
funds spent by the LEA for those purposes in 
the prior fiscal year, or in the most recent 
prior fiscal year for which information is 
available. 34 CFR 300.231. 

b. Auditing Compliance with § 300.231. Audi-
tors, in determining if an LEA has complied 
with § 300.231 in any particular fiscal year, 
review the actual level of expenditures of 
State and local funds, or just local funds, on 
special education and related services for the 
year in question and the prior year. For ex-
ample, consider an LEA that, in the LEA’s 
FY–1, spent a total of $1,000,000 of local funds 
on special education and related services to 
serve 100 students with disabilities. (For this 
discussion, assume that the LEA does not re-
ceive any State funds for any year for special 
education and related services.) An auditor, 
in trying to determine if the LEA, in its FY– 
2, had complied with § 300.231, would review 
the LEA’s expenditure of local funds on spe-
cial education and related services. If, in the 
LEA’s FY–2, the LEA served 100 students 
with disabilities and spent $1,000,000 or more 
in local funds on special education and re-
lated services, it would have met the require-
ments of § 300.231 for FY–2. 

c. Application of the 20 percent rule to 
§ 300.231. If the LEA in the preceding example 
had spent only $996,000 of local funds on spe-
cial education and related services for its 100 
students with disabilities in its FY–2 (not 
counting any section 611(g) subgrant funds 
that could be considered local funds under 
the 20 percent rule), then it would have 
failed to meet its obligation under § 300.231, 
and an auditor would question $4,000 of the 
LEA’s IDEA-Part B subgrant expenditures in 
that year. 

This questioned cost, however, could be 
avoided, if the LEA had available, and spent, 
$4,000 of Federal funds under the 20 percent 
rule during its FY–2. These funds may be 
available from a variety of sources (see Ex-
amples in paragraph 1). If, as described in 
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Example 1 of paragraph 1 the LEA had re-
ceived from the Federal FY–2 appropriation, 
a section 611(g) subgrant that was $20,000 
greater than the subgrant it received from 
the Federal FY–1 appropriation, then up to 
$4,000 of that subgrant could be treated as 
local funds. The LEA, however, would have 
to spend at least $4,000 of its Federal FY–2 
section 611(g) subgrant during its FY–2 in 
order for those funds to count as part of its 
local expenditures for that year for purposes 
of § 300.231. 

In this example, if the LEA had carried 
over all of its Federal FY–2 section 611(g) 
subgrant to the LEA’s FY–3 (and thus did 
not spend any of those funds during its FY– 
2), then none of the section 611(g) subgrant 
funds subject to the 20 percent rule could be 
considered as local funds for purposes of de-
termining compliance with § 300.231. (The 
reason for this is that auditors, in deter-
mining an LEA’s compliance with § 300.231, 
examine State and local, or local funds the 
LEA actually spent on special education and 
related services, and not those funds that the 
LEA could, but did not, spend for those pur-
poses.) 

If the LEA, in its FY–2, spent $4,000 of its 
Federal FY–2 section 611(g) subgrant, then 
the LEA could count those expenditures and 
bring itself into compliance with § 300.231 
(i.e., $996,000 of the LEA’s own local funds 
spent on special education and related serv-
ices plus the $4,000 of Federal FY–2 section 
611(g) funds that can be counted as local 
funds equals a total of $1,000,000 of local ex-
penditures on special education in its FY–2— 
the amount of local expenditures needed to 
comply with § 300.231). However, if the LEA 
elected to take this step, it could not count 
any of the Federal FY–2 section 611(g) 
subgrant funds that it will spend in its FY– 
3 as local funds. 

If the LEA, in its FY–2, spent only $3,000 of 
its Federal FY–2 section 611(g) subgrant 
funds, then those funds could be counted by 
the LEA as local funds in calculating its 
compliance with § 300.231 for its FY–2. If the 
remaining $1,000 of Federal FY–2 funds avail-
able to be considered local funds were spent 
in the LEA’s FY–3, those funds could be con-
sidered in determining the LEA’s compliance 
with § 300.231 for its FY–3. (Note, However, 
that if in its FY–2 the LEA had only spent 
$996,000 of local funds and $3,000 of its Fed-
eral funds, it would not have met the re-
quirements of § 300.231. In this case the audi-
tor would have $1,000 of questioned costs 
($1,000,000 ¥ [$996,000 + $3,000] = $1,000) for 
FY–2). 

[66 FR 1476, Jan. 8, 2001] 

PART 301—PRESCHOOL GRANTS 
FOR CHILDREN WITH DISABILITIES 

Subpart A—General 

Sec. 
301.1 Purpose of the Preschool Grants for 

Children With Disabilities program. 
301.2–301.3 [Reserved] 
301.4 Applicable regulations. 
301.5 Applicable definitions. 
301.6 Applicability of part C of the Act to 2- 

year-old children with disabilities. 

Subpart B—State Eligibility for a Grant 

301.10 Eligibility of a State to receive a 
grant. 

301.11 [Reserved] 
301.12 Sanctions if a State does not make a 

free appropriate public education avail-
able to all preschool children with dis-
abilities. 

Subpart C—Allocations of Funds to States 

301.20 Allocations to States. 
301.21 Increase in funds. 
301.22 Limitation. 
301.23 Decrease in funds. 
301.24 State-level activities. 
301.25 Use of funds for State administration. 
301.26 Use of State agency allocations. 

Subpart D—Allocation of Funds to Local 
Educational Agencies 

301.30 Subgrants to local educational agen-
cies. 

301.31 Allocations to local educational 
agencies. 

301.32 Reallocation of local educational 
agency funds. 

AUTHORITY: 20 U.S.C. 1419, unless otherwise 
noted. 

SOURCE: 63 FR 29930, June 1, 1998, unless 
otherwise noted. 

Subpart A—General 

§ 301.1 Purpose of the Preschool 
Grants for Children With Disabil-
ities program. 

The purpose of the Preschool Grants 
for Children With Disabilities program 
(Preschool Grants program) is to pro-
vide grants to States to assist them in 
providing special education and related 
services— 

(a) To children with disabilities aged 
three through five years; and 
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(b) At a State’s discretion, to two- 
year-old children with disabilities who 
will turn three during the school year. 

(Authority: 20 U.S.C. 1419(a)) 

§§ 301.2–301.3 [Reserved] 

§ 301.4 Applicable regulations. 

The following regulations apply to 
the Preschool Grants program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) in title 34 of the Code of Fed-
eral Regulations— 

(1) Part 76 (State-Administered Pro-
grams) except §§ 76.125–76.137 and 76.650– 
76.662; 

(2) Part 77 (Definitions that Apply to 
Department Regulations); 

(3) Part 79 (Intergovernmental Re-
view of Department of Education Pro-
grams and Activities); 

(4) Part 80 (Uniform Administrative 
Requirements for Grants and Coopera-
tive Agreements to State and Local 
Governments); 

(5) Part 81 (General Education Provi-
sion Act—Enforcement); 

(6) Part 82 (New Restrictions on Lob-
bying); and 

(7) Part 85 (Governmentwide Debar-
ment and Suspension (Nonprocure-
ment) and Governmentwide Require-
ments for a Drug-Free Workplace 
(Grants)). 

(b) The regulations in this part 301. 
(c) The regulations in 34 CFR part 

300. 

(Authority: 20 U.S.C. 1419) 

§ 301.5 Applicable definitions. 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
EDGAR 
Fiscal year 
Grant period 
Secretary 
Subgrant 

(b) Other definitions. The following 
definitions also apply to this part: 

Act means the Individuals with Dis-
abilities Education Act, as amended. 

Part B child count means the child 
count required by section 611(d)(2) of 
the Act. 

Preschool means the age range of 3 
through 5 years. 

State means each of the 50 States, the 
District of Columbia, and the Common-
wealth of Puerto Rico. 

(Authority: 20 U.S.C. 1402, 1419) 

§ 301.6 Applicability of part C of the 
Act to 2-year-old children with dis-
abilities. 

Part C of the Act does not apply to 
any child with disabilities receiving a 
free appropriate public education, in 
accordance with part B of the Act, with 
funds received under the Preschool 
Grants program. 

(Authority: 20 U.S.C. 1419(h)) 

Subpart B—State Eligibility for a 
Grant 

§ 301.10 Eligibility of a State to receive 
a grant. 

A State is eligible to receive a grant 
if— 

(a) The State is eligible under 34 CFR 
part 300; and 

(b) The State demonstrates to the 
satisfaction of the Secretary that it 
has in effect policies and procedures 
that assure the provision of a free ap-
propriate public education— 

(1) For all children with disabilities 
aged 3 through 5 years in accordance 
with the requirements in 34 CFR part 
300; and 

(2) For any 2-year-old children, pro-
vided services by the SEA or by an 
LEA or ESA under § 301.1. 

(Approved by the Office of Management and 
Budget under control number 1820–0030) 

(Authority: 20 U.S.C. 1419 (a), (b)) 

§ 301.11 [Reserved] 

§ 301.12 Sanctions if a State does not 
make a free appropriate public edu-
cation available to all preschool 
children with disabilities. 

If a State does not meet the require-
ments in section 619(b) of the Act— 

(a) The State is not eligible for a 
grant under the Preschool Grant pro-
gram; 
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(b) The State is not eligible for funds 
under 34 CFR part 300 for children with 
disabilities aged 3 through 5 years; and 

(c) No SEA, LEA, ESA, or other pub-
lic institution or agency within the 
State is eligible for a grant under Sub-
part 2 of part D of the Act if the grant 
relates exclusively to programs, 
projects, and activities pertaining to 
children with disabilities aged 3 
through 5 years. 

(Authority: 20 U.S.C. 1411(d)(2) and (e)(2)(B); 
1419(b); 1461(j)) 

Subpart C—Allocation of Funds to 
States 

§ 301.20 Allocations to States. 
After reserving funds for studies and 

evaluations under section 674(e) of the 
Act, the Secretary allocates the re-
maining amount among the States in 
accordance with §§ 301.21–301.23. 

(Authority: 20 U.S.C. 1419(c)(1)) 

§ 301.21 Increase in funds. 
If the amount available for alloca-

tion to States under § 301.20 is equal to 
or greater than the amount allocated 
to the States under section 619 of the 
Act for the preceding fiscal year, those 
allocations are calculated as follows: 

(a) Except as provided in § 301.22, the 
Secretary— 

(1) Allocates to each State the 
amount it received for fiscal year 1997; 

(2) Allocates 85 percent of any re-
maining funds to States on the basis of 
their relative populations of children 
aged 3 through 5; and 

(3) Allocates 15 percent of those re-
maining funds to States on the basis of 
their relative populations of children 
described in paragraph (a)(2) of this 
section who are living in poverty. 

(b) For the purpose of making grants 
under this section, the Secretary uses 
the most recent population data, in-
cluding data on children living in pov-
erty, that are available and satisfac-
tory to the Secretary. 

(Authority: 20 U.S.C. 1419(c)(2)(A)) 

§ 301.22 Limitation. 
(a) Notwithstanding § 301.21, alloca-

tions under that section are subject to 
the following: 

(1) No State’s allocation may be less 
than its allocation for the preceding 
fiscal year. 

(2) No State’s allocation may be less 
than the greatest of— 

(i) The sum of— 
(A) The amount it received for fiscal 

year 1997; and 
(B) One-third of one percent of the 

amount by which the amount appro-
priated under section 619(j) of the Act 
exceeds the amount appropriated under 
section 619 of the Act for fiscal year 
1997; 

(ii) The sum of— 
(A) The amount it received for the 

preceding fiscal year; and 
(B) That amount multiplied by the 

percentage by which the increase in 
the funds appropriated from the pre-
ceding fiscal year exceeds 1.5 percent; 
or 

(iii) The sum of— 
(A) The amount it received for the 

preceding fiscal year; and 
(B) That amount multiplied by 90 

percent of the percentage increase in 
the amount appropriated from the pre-
ceding fiscal year. 

(b) Notwithstanding paragraph (a)(2) 
of this section, no State’s allocation 
under § 301.21 may exceed the sum of— 

(1) The amount it received for the 
preceding fiscal year; and 

(2) That amount multiplied by the 
sum of 1.5 percent and the percentage 
increase in the amount appropriated. 

(c) If the amount available for alloca-
tion to States under § 301.21 and para-
graphs (a) and (b) of this section is in-
sufficient to pay those allocations in 
full, the Secretary ratably reduces 
those allocations, subject to paragraph 
(a)(1) of this section. 

(Authority: 20 U.S.C. 1419(c)(2)(B) and (C)) 

§ 301.23 Decrease in funds. 
If the amount available for alloca-

tions to States under § 301.20 is less 
than the amount allocated to the 
States under section 619 of the Act for 
the preceding fiscal year, those alloca-
tions are calculated as follows: 

(a) If the amount available for alloca-
tions is greater than the amount allo-
cated to the States for fiscal year 1997, 
each State is allocated the sum of— 

(1) The amount it received for fiscal 
year 1997; and 
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(2) An amount that bears the same 
relation to any remaining funds as the 
increase the State received for the pre-
ceding fiscal year over fiscal year 1997 
bears to the total of those increases for 
all States. 

(b)(1) If the amount available for al-
locations is equal to the amount allo-
cated to the States for fiscal year 1997, 
each State is allocated the amount it 
received for that year. 

(2) If the amount available is less 
than the amount allocated to States 
for fiscal year 1997, the Secretary allo-
cates amounts equal to the allocations 
for fiscal year 1997, ratably reduced. 

(Authority: 20 U.S.C. 1419(c)(3)) 

§ 301.24 State-level activities. 

(a) Each State may retain not more 
than the amount described in para-
graph (b) of this section for administra-
tion and other State-level activities in 
accordance with §§ 301.25 and 301.26. 

(b) For each fiscal year, the Sec-
retary determines and reports to the 
SEA an amount that is 25 percent of 
the amount the State received under 
section 619 of the Act for fiscal year 
1997, cumulatively adjusted by the Sec-
retary for each succeeding fiscal year 
by the lesser of— 

(1) The percentage increase, if any, 
from the preceding fiscal year in the 
State’s allocation under section 619 of 
the Act; or 

(2) The rate of inflation, as measured 
by the percentage increase, if any, 
from the preceding fiscal year in the 
Consumer Price Index For All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 

(Authority: 20 U.S.C. 1419(d)) 

§ 301.25 Use of funds for State admin-
istration. 

(a) For the purpose of administering 
section 619 of the Act (including the co-
ordination of activities under Part B of 
the Act with, and providing technical 
assistance to, other programs that pro-
vide services to children with disabil-
ities), each State may use not more 
than twenty percent of the maximum 
amount it may retain under § 301.24 for 
any fiscal year. 

(b) Funds described in paragraph (a) 
of this section may also be used for the 
administration of part C of the Act, if 
the SEA is the lead agency for the 
State under that part. 

(Authority: 20 U.S.C. 1419(e)) 

§ 301.26 Use of State agency alloca-
tions. 

Each State shall use any funds it re-
tains under § 301.24 and does not use for 
administration under § 301.25 for any of 
the following: 

(a) Support services (including estab-
lishing and implementing the medi-
ation process required by section 615(e) 
of the Act), which may benefit children 
with disabilities younger than 3 or 
older than 5 as long as those services 
also benefit children with disabilities 
aged 3 through 5. 

(b) Direct services for children eligi-
ble for services under section 619 of the 
Act. 

(c) Developing a State improvement 
plan under subpart 1 of part D of the 
Act. 

(d) Activities at the State and local 
levels to meet the performance goals 
established by the State under section 
612(a)(16) of the Act and to support im-
plementation of the State improve-
ment plan under subpart 1 of part D of 
the Act if the State receives funds 
under that subpart. 

(e) Supplementing other funds used 
to develop and implement a Statewide 
coordinated services system designed 
to improve results for children and 
families, including children with dis-
abilities and their families, but not to 
exceed one percent of the amount re-
ceived by the State under section 619 of 
the Act for a fiscal year. 

(Authority: 20 U.S.C. 1419(f)) 

Subpart D—Allocation of Funds to 
Local Educational Agencies 

§ 301.30 Subgrants to local educational 
agencies. 

Each State that receives a grant 
under section 619 of the Act for any fis-
cal year shall distribute any funds it 
does not retain under § 301.24 to local 
educational agencies in the State that 
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have established their eligibility under 
section 613 of the Act. 

(Authority: 20 U.S.C. 1419(g)(1)) 

§ 301.31 Allocations to local edu-
cational agencies. 

(a) Base payments. The State shall 
first award each agency described in 
§ 301.30 the amount that agency would 
have received under section 619 of the 
Act for fiscal year 1997 if the State had 
distributed 75 percent of its grant for 
that year under section 619(c)(3), as 
then in effect. 

(b) Base payment adjustments. For fis-
cal year 1998 and beyond— 

(1) If a new LEA is created, the State 
shall divide the base allocation deter-
mined under paragraph (a) of this sec-
tion for the LEAs that would have been 
responsible for serving children with 
disabilities now being served by the 
new LEA, among the new LEA and af-
fected LEAs based on the relative num-
bers of children with disabilities ages 3 
through 5 currently provided special 
education by each of the LEAs; 

(2) If one or more LEAs are combined 
into a single new LEA, the State shall 
combine the base allocations of the 
merged LEAs; and 

(3) If for two or more LEAs, geo-
graphic boundaries or administrative 
responsibility for providing services to 
children with disabilities ages 3 
through 5 changes, the base allocations 
of affected LEAs shall be redistributed 
among affected LEAs based on the rel-
ative numbers of children with disabil-
ities ages 3 through 5 currently pro-
vided special education by each af-
fected LEA. 

(c) Allocation of remaining funds. After 
making allocations under paragraph (a) 
of this section, the State shall— 

(1) Allocate 85 percent of any remain-
ing funds to those agencies on the basis 
of the relative numbers of children en-
rolled in public and private elementary 
and secondary schools within the agen-
cy’s jurisdiction; and 

(2) Allocate 15 percent of those re-
maining funds to those agencies in ac-
cordance with their relative numbers 
of children living in poverty, as deter-
mined by the SEA. 

(3) For the purpose of making grants 
under this section, States must apply 
on a uniform basis across all LEAs the 

best data that are available to them on 
the numbers of children enrolled in 
public and private elementary and sec-
ondary schools and the numbers of 
children living in poverty. 

(Authority: 20 U.S.C. 1419(g)(1)) 

§ 301.32 Reallocation of local edu-
cation agency funds. 

(a) If a SEA determines that an LEA 
is adequately providing a free appro-
priate public education to all children 
with disabilities aged 3 through 5 resid-
ing in the area served by that agency 
with State and local funds, the SEA 
may reallocate any portion of the 
funds under section 619 of the Act that 
are not needed by that local agency to 
provide a free appropriate public edu-
cation to other local educational agen-
cies in the State that are not ade-
quately providing special education 
and related services to all children 
with disabilities aged 3 through 5 resid-
ing in the areas they serve. 

(b) If a State provides services to pre-
school children with disabilities be-
cause some or all LEAs and ESAs are 
unable or unwilling to provide appro-
priate programs, the SEA may use pay-
ments that would have been available 
to those LEAs or ESAs to provide spe-
cial education and related services to 
children with disabilities aged 3 
through 5 years, and to two-year-old 
children with disabilities receiving 
services consistent with § 301.1 who are 
residing in the area served by those 
LEAs and ESAs. 

(Authority: 20 U.S.C. 1414(d), 1419(g)(2)) 

PART 303—EARLY INTERVENTION 
PROGRAM FOR INFANTS AND 
TODDLERS WITH DISABILITIES 

Subpart A—General 

PURPOSE, ELIGIBILITY, AND OTHER GENERAL 
PROVISIONS 

Sec. 
303.1 Purpose of the early intervention pro-

gram for infants and toddlers with dis-
abilities. 

303.2 Eligible recipients of an award. 
303.3 Activities that may be supported 

under this part. 
303.4 Limitation on eligible children. 
303.5 Applicable regulations. 
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DEFINITIONS 

303.6 Act. 
303.7 Children. 
303.8 Council. 
303.9 Days. 
303.10 Developmental delay. 
303.11 Early intervention program. 
303.12 Early intervention services. 
303.13 Health services. 
303.14 IFSP. 
303.15 Include; including. 
303.16 Infants and toddlers with disabilities. 
303.17 Multidisciplinary. 
303.18 Natural environments. 
303.19 Parent. 
303.20 Policies. 
303.21 Public agency. 
303.22 Qualified. 
303.23 Service coordination (case manage-

ment). 
303.24 State. 
303.25 EDGAR definitions that apply. 

Subpart B—State Application for a Grant 

GENERAL REQUIREMENTS 

303.100 Conditions of assistance. 
303.101 How the Secretary disapproves a 

State’s application or statement of as-
surances. 

PUBLIC PARTICIPATION 

303.110 General requirements and timelines 
for public participation. 

303.111 Notice of public hearings and oppor-
tunity to comment. 

303.112 Public hearings. 
303.113 Reviewing public comments re-

ceived. 

STATEMENT OF ASSURANCES 

303.120 General. 
303.121 Reports and records. 
303.122 Control of funds and property. 
303.123 Prohibition against commingling. 
303.124 Prohibition against supplanting. 
303.125 Fiscal control. 
303.126 Payor of last resort. 
303.127 Assurance regarding expenditure of 

funds. 
303.128 Traditionally underserved groups. 

GENERAL REQUIREMENTS FOR A STATE 
APPLICATION 

303.140 General. 
303.141 Information about the Council. 
303.142 Designation of lead agency. 
303.143 Designation regarding financial re-

sponsibility. 
303.144 Assurance regarding use of funds. 
303.145 Description of use of funds. 
303.146 Information about public participa-

tion. 
303.147 Services to all geographic areas. 
303.148 Transition to preschool programs. 

COMPONENTS OF A STATEWIDE SYSTEM— 
APPLICATION REQUIREMENTS 

303.160 Minimum components of a statewide 
system. 

303.161 State definition of developmental 
delay. 

303.162 Central directory. 
303.163 [Reserved] 
303.164 Public awareness program. 
303.165 Comprehensive child find system. 
303.166 Evaluation, assessment, and non-

discriminatory procedures. 
303.167 Individualized family service plans. 
303.168 Comprehensive system of personnel 

development (CSPD). 
303.169 Personnel standards. 
303.170 Procedural safeguards. 
303.171 Supervision and monitoring of pro-

grams. 
303.172 Lead agency procedures for resolving 

complaints. 
303.173 Policies and procedures related to fi-

nancial matters. 
303.174 Interagency agreements; resolution 

of individual disputes. 
303.175 Policy for contracting or otherwise 

arranging for services. 
303.176 Data collection. 

PARTICIPATION BY THE SECRETARY OF THE 
INTERIOR 

303.180 Payments to the Secretary of the In-
terior for Indian tribes and tribal organi-
zations. 

Subpart C—Procedures for Making Grants 
to States 

303.200 Formula for State allocations. 
303.201 Distribution of allotments from non- 

participating States. 
303.202 Minimum grant that a State may re-

ceive. 
303.203 Payments to the Secretary of the In-

terior. 
303.204 Payments to the jurisdictions. 

Subpart D—Program and Service Compo-
nents of a Statewide System of Early 
Intervention Services 

GENERAL 

303.300 State eligibility criteria and proce-
dures. 

303.301 Central directory. 

IDENTIFICATION AND EVALUATION 

303.320 Public awareness program. 
303.321 Comprehensive child find system. 
303.322 Evaluation and assessment. 
303.323 Nondiscriminatory procedures. 

INDIVIDUALIZED FAMILY SERVICE PLANS 
(IFSPS) 

303.340 General. 
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303.341 [Reserved] 
303.342 Procedures for IFSP development, 

review, and evaluation. 
303.343 Participants in IFSP meetings and 

periodic reviews. 
303.344 Content of an IFSP. 
303.345 Provision of services before evalua-

tion and assessment are completed. 
303.346 Responsibility and accountability. 

PERSONNEL TRAINING AND STANDARDS 

303.360 Comprehensive system of personnel 
development. 

303.361 Personnel standards. 

Subpart E—Procedural Safeguards 

GENERAL 

303.400 General responsibility of lead agency 
for procedural safeguards. 

303.401 Definitions of consent, native lan-
guage, and personally identifiable infor-
mation. 

303.402 Opportunity to examine records. 
303.403 Prior notice; native language. 
303.404 Parent consent. 
303.405 Parent right to decline service. 
303.406 Surrogate parents. 

MEDIATION AND DUE PROCESS PROCEDURES 
FOR PARENTS AND CHILDREN 

303.419 Mediation. 
303.420 Due process procedures. 
303.421 Appointment of an impartial person. 
303.422 Parent rights in administrative pro-

ceedings. 
303.423 Convenience of proceedings; 

timelines. 
303.424 Civil action. 
303.425 Status of a child during proceedings. 

CONFIDENTIALITY 

303.460 Confidentiality of information. 

Subpart F—State Administration 

GENERAL 

303.500 Lead agency establishment or des-
ignation. 

303.501 Supervision and monitoring of pro-
grams. 

LEAD AGENCY PROCEDURES FOR RESOLVING 
COMPLAINTS 

303.510 Adopting complaint procedures. 
303.511 An organization or individual may 

file a complaint. 
303.512 Minimum State complaint proce-

dures. 

POLICIES AND PROCEDURES RELATED TO 
FINANCIAL MATTERS 

303.520 Policies related to payment for serv-
ices. 

303.521 Fees. 

303.522 Identification and coordination of 
resources. 

303.523 Interagency agreements. 
303.524 Resolution of disputes. 
303.525 Delivery of services in a timely man-

ner. 
303.526 Policy for contracting or otherwise 

arranging for services. 
303.527 Payor of last resort. 
303.528 Reimbursement procedure. 

REPORTING REQUIREMENTS 

303.540 Data collection. 

USE OF FUNDS FOR STATE ADMINISTRATION 

303.560 Use of funds by the lead agency. 

Subpart G—State Interagency 
Coordinating Council 

GENERAL 

303.600 Establishment of Council. 
303.601 Composition. 
303.602 Use of funds by the Council. 
303.603 Meetings. 
303.604 Conflict of interest. 

FUNCTIONS OF THE COUNCIL 

303.650 General. 
303.651 Advising and assisting the lead agen-

cy in its administrative duties. 
303.652 Applications. 
303.653 Transitional services. 
303.654 Annual report to the Secretary. 

AUTHORITY: 20 U.S.C. 1431–1445, unless oth-
erwise noted. 

SOURCE: 58 FR 40959, July 30, 1993, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 303 appear at 63 FR 18293, Apr. 14, 1998. 

Subpart A—General 
PURPOSE, ELIGIBILITY, AND OTHER 

GENERAL PROVISIONS 

§ 303.1 Purpose of the early interven-
tion program for infants and tod-
dlers with disabilities. 

The purpose of this part is to provide 
financial assistance to States to— 

(a) Maintain and implement a state-
wide, comprehensive, coordinated, mul-
tidisciplinary, interagency system of 
early intervention services for infants 
and toddlers with disabilities and their 
families; 

(b) Facilitate the coordination of 
payment for early intervention serv-
ices from Federal, State, local, and pri-
vate sources (including public and pri-
vate insurance coverage); 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00177 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



178 

34 CFR Ch. III (7–1–04 Edition) § 303.2 

(c) Enhance the States’ capacity to 
provide quality early intervention 
services and expand and improve exist-
ing early intervention services being 
provided to infants and toddlers with 
disabilities and their families; and 

(d) Enhance the capacity of State and 
local agencies and service providers to 
identify, evaluate, and meet the needs 
of historically underrepresented popu-
lations, particularly minority, low-in-
come, inner-city, and rural popu-
lations. 

(Authority: 20 U.S.C. 1431) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18293, Apr. 14, 1998; 64 FR 12535, Mar. 12, 
1999] 

§ 303.2 Eligible recipients of an award. 
Eligible recipients include the 50 

States, the Commonwealth of Puerto 
Rico, the District of Columbia, the Sec-
retary of the Interior, and the fol-
lowing jurisdictions: Guam, American 
Samoa, the Virgin Islands, the Com-
monwealth of the Northern Mariana Is-
lands. 

(Authority: 20 U.S.C. 1401(27), 1443) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18293, Apr. 14, 1998] 

§ 303.3 Activities that may be sup-
ported under this part. 

Funds under this part may be used 
for the following activities: 

(a) To maintain and implement a 
statewide system of early intervention 
services for children eligible under this 
part and their families. 

(b) For direct services for eligible 
children and their families that are not 
otherwise provided from other public 
or private sources. 

(c) To expand and improve on serv-
ices for eligible children and their fam-
ilies that are otherwise available, con-
sistent with § 303.527. 

(d) To provide a free appropriate pub-
lic education, in accordance with part 
B of the Act, to children with disabil-
ities from their third birthday to the 
beginning of the following school year. 

(e) To strengthen the statewide sys-
tem by initiating, expanding, or im-
proving collaborative efforts related to 
at-risk infants and toddlers, including 
establishing linkages with appropriate 
public or private community-based or-

ganizations, services, and personnel for 
the purpose of— 

(1) Identifying and evaluating at-risk 
infants and toddlers; 

(2) Making referrals of the infants 
and toddlers identified and evaluated 
under paragraph (e)(1) of this section; 
and 

(3) Conducting periodic follow-up on 
each referral under paragraph (e)(2) of 
this section to determine if the status 
of the infant or toddler involved has 
changed with respect to the eligibility 
of the infant or toddler for services 
under this part. 

(Authority: 20 U.S.C. 1433 and 1438) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18293, Apr. 14, 1998] 

§ 303.4 Limitation on eligible children. 
This part 303 does not apply to any 

child with disabilities receiving a free 
appropriate public education, in ac-
cordance with 34 CFR part 300, with 
funds received under 34 CFR part 301. 

(Authority: 20 U.S.C. 1419(h)) 

§ 303.5 Applicable regulations. 
(a) The following regulations apply 

to this part: 
(1) The Education Department Gen-

eral Administrative Regulations 
(EDGAR), including— 

(i) Part 76 (State Administered Pro-
grams), except for § 76.103; 

(ii) Part 77 (Definitions that Apply to 
Department Regulations); 

(iii) Part 79 (Intergovernmental Re-
view of Department of Education Pro-
grams and Activities); 

(iv) Part 80 (Uniform Administrative 
Requirements for Grants and Coopera-
tive Agreements to State and Local 
Governments); 

(v) Part 81 (Grants and Cooperative 
Agreements under the General Edu-
cation Provisions Act—Enforcement); 

(vi) Part 82 (New Restrictions on 
Lobbying); and 

(vii) Part 85 (Governmentwide Debar-
ment and Suspension (Nonprocure-
ment) and Governmentwide Require-
ments for Drug-Free Work Place 
(Grants)). 

(2) The regulations in this part 303. 
(3) The following regulations in 34 

CFR part 300 (Assistance to States for 
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the Education of Children with Disabil-
ities Program): §§ 300.560–300.577, and 
§§ 300.580–300.585. 

(b) In applying the regulations cited 
in paragraphs (a)(1) and (a)(3) of this 
section, any reference to— 

(1) State educational agency means the 
lead agency under this part; 

(2) Special education, related services, 
free appropriate public education, free 
public education, or education means 
‘‘early intervention services’’ under this 
part; 

(3) Participating agency, when used in 
reference to a local educational agency 
or an intermediate educational agency, 
means a local service provider under 
this part; 

(4) Section 300.128 means §§ 303.164 and 
303.321; and 

(5) Section 300.129 means § 303.460. 

(Authority: 20 U.S.C. 1401, 1416, 1417) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998, 64 FR 12535, Mar. 12, 
1999] 

DEFINITIONS 

NOTE: Sections 303.6–303.24 contain defini-
tions, including a definition of ‘‘natural envi-
ronments’’ in § 303.18, that are used through-
out these regulations. Other terms are de-
fined in the specific subparts in which they 
are used. Below is a list of those terms and 
the specific sections in which they are de-
fined: 

Appropriate professional requirements in the 
State (§ 303.361(a)(1)) 

Assessment (§ 303.322(b)(2)) 
Consent (§ 303.401(a)) 
Evaluation (§ 303.322(b)(1)) 
Frequency and intensity (§ 303.344(d)(2)(i)) 
Highest requirements in the State applicable 

to a profession or discipline (§ 303.361)(a)(2)) 
Individualized family service plan and IFSP 

(§ 303.340(b)) 
Impartial (§ 303.421(b)) 
Location (§ 303.344(d)(3)) 
Method (§ 303.344(d)(2)(ii)) 
Native language (§ 303.401(b)) 
Personally identifiable (§ 303.401(c)) 
Primary referral sources (§ 303.321(d)(3)) 
Profession or discipline (§ 303.361(a)(3)) 
Special definition of ‘‘aggregate amount’’ 

(§ 303.200(b)(1)) 
Special definition of ‘‘infants and toddlers’’ 

(§ 303.200(b)(2)) 
Special definition of ‘‘State’’ (§ 303.200(b)(3)) 
State approved or recognized certification, 

licensing, registration, or other com-
parable requirements (§ 303.361(a)(4)) 

§ 303.6 Act. 

As used in this part, Act means the 
Individuals with Disabilities Education 
Act. 

(Authority: 20 U.S.C. 1400) 

§ 303.7 Children. 

As used in this part, children means 
infants and toddlers with disabilities as 
that term is defined in § 303.16. 

(Authority: 20 U.S.C. 1432(5)) 

§ 303.8 Council. 

As used in this part, Council means 
the State Interagency Coordinating 
Council. 

(Authority: 20 U.S.C. 1432(2)) 

§ 303.9 Days. 

As used in this part, days means cal-
endar days. 

(Authority: 20 U.S.C. 1431–1445) 

§ 303.10 Developmental delay. 

As used in this part, ‘‘developmental 
delay,’’ when used with respect to an 
individual residing in a State, has the 
meaning given to that term under 
§ 303.300. 

(Authority: 20 U.S.C. 1432(3)) 

[64 FR 12535, Mar. 12, 1999] 

§ 303.11 Early intervention program. 

As used in this part, early intervention 
program means the total effort in a 
State that is directed at meeting the 
needs of children eligible under this 
part and their families. 

(Authority: 20 U.S.C. 1431–1445) 

§ 303.12 Early intervention services. 

(a) General. As used in this part, early 
intervention services means services 
that— 

(1) Are designed to meet the develop-
mental needs of each child eligible 
under this part and the needs of the 
family related to enhancing the child’s 
development; 

(2) Are selected in collaboration with 
the parents; 

(3) Are provided— 
(i) Under public supervision; 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00179 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



180 

34 CFR Ch. III (7–1–04 Edition) § 303.12 

(ii) By qualified personnel, as defined 
in § 303.21, including the types of per-
sonnel listed in paragraph (e) of this 
section; 

(iii) In conformity with an individ-
ualized family service plan; and 

(iv) At no cost, unless, subject to 
§ 303.520(b)(3), Federal or State law pro-
vides for a system of payments by fam-
ilies, including a schedule of sliding 
fees; and 

(4) Meet the standards of the State, 
including the requirements of this 
part. 

(b) Natural environments. To the max-
imum extent appropriate to the needs 
of the child, early intervention services 
must be provided in natural environ-
ments, including the home and commu-
nity settings in which children without 
disabilities participate. 

(c) General role of service providers. To 
the extent appropriate, service pro-
viders in each area of early interven-
tion services included in paragraph (d) 
of this section are responsible for— 

(1) Consulting with parents, other 
service providers, and representatives 
of appropriate community agencies to 
ensure the effective provision of serv-
ices in that area; 

(2) Training parents and others re-
garding the provision of those services; 
and 

(3) Participating in the multidisci-
plinary team’s assessment of a child 
and the child’s family, and in the de-
velopment of integrated goals and out-
comes for the individualized family 
service plan. 

(d) Types of services; definitions. Fol-
lowing are types of services included 
under ‘‘early intervention services,’’ 
and, if appropriate, definitions of those 
services: 

(1) Assistive technology device means 
any item, piece of equipment, or prod-
uct system, whether acquired commer-
cially off the shelf, modified, or cus-
tomized, that is used to increase, main-
tain, or improve the functional capa-
bilities of children with disabilities. 
Assistive technology service means a 
service that directly assists a child 
with a disability in the selection, ac-
quisition, or use of an assistive tech-
nology device. Assistive technology 
services include— 

(i) The evaluation of the needs of a 
child with a disability, including a 
functional evaluation of the child in 
the child’s customary environment; 

(ii) Purchasing, leasing, or otherwise 
providing for the acquisition of assist-
ive technology devices by children with 
disabilities; 

(iii) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing assist-
ive technology devices; 

(iv) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing edu-
cation and rehabilitation plans and 
programs; 

(v) Training or technical assistance 
for a child with disabilities or, if appro-
priate, that child’s family; and 

(vi) Training or technical assistance 
for professionals (including individuals 
providing early intervention services) 
or other individuals who provide serv-
ices to or are otherwise substantially 
involved in the major life functions of 
individuals with disabilities. 

(2) Audiology includes— 
(i) Identification of children with au-

ditory impairment, using at risk cri-
teria and appropriate audiologic 
screening techniques; 

(ii) Determination of the range, na-
ture, and degree of hearing loss and 
communication functions, by use of 
audiological evaluation procedures; 

(iii) Referral for medical and other 
services necessary for the habilitation 
or rehabilitation of children with audi-
tory impairment; 

(iv) Provision of auditory training, 
aural rehabilitation, speech reading 
and listening device orientation and 
training, and other services; 

(v) Provision of services for preven-
tion of hearing loss; and 

(vi) Determination of the child’s need 
for individual amplification, including 
selecting, fitting, and dispensing appro-
priate listening and vibrotactile de-
vices, and evaluating the effectiveness 
of those devices. 

(3) Family training, counseling, and 
home visits means services provided, as 
appropriate, by social workers, psy-
chologists, and other qualified per-
sonnel to assist the family of a child el-
igible under this part in understanding 
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the special needs of the child and en-
hancing the child’s development. 

(4) Health services (See § 303.13). 
(5) Medical services only for diagnostic 

or evaluation purposes means services 
provided by a licensed physician to de-
termine a child’s developmental status 
and need for early intervention serv-
ices. 

(6) Nursing services includes— 
(i) The assessment of health status 

for the purpose of providing nursing 
care, including the identification of 
patterns of human response to actual 
or potential health problems; 

(ii) Provision of nursing care to pre-
vent health problems, restore or im-
prove functioning, and promote opti-
mal health and development; and 

(iii) Administration of medications, 
treatments, and regimens prescribed by 
a licensed physician. 

(7) Nutrition services includes— 
(i) Conducting individual assess-

ments in— 
(A) Nutritional history and dietary 

intake; 
(B) Anthropometric, biochemical, 

and clinical variables; 
(C) Feeding skills and feeding prob-

lems; and 
(D) Food habits and food preferences; 
(ii) Developing and monitoring ap-

propriate plans to address the nutri-
tional needs of children eligible under 
this part, based on the findings in para-
graph (d)(7)(i) of this section; and 

(iii) Making referrals to appropriate 
community resources to carry out nu-
trition goals. 

(8) Occupational therapy includes 
services to address the functional needs 
of a child related to adaptive develop-
ment, adaptive behavior and play, and 
sensory, motor, and postural develop-
ment. These services are designed to 
improve the child’s functional ability 
to perform tasks in home, school, and 
community settings, and include— 

(i) Identification, assessment, and 
intervention; 

(ii) Adaptation of the environment, 
and selection, design, and fabrication 
of assistive and orthotic devices to fa-
cilitate development and promote the 
acquisition of functional skills; and 

(iii) Prevention or minimization of 
the impact of initial or future impair-

ment, delay in development, or loss of 
functional ability. 

(9) Physical therapy includes services 
to address the promotion of 
sensorimotor function through en-
hancement of musculoskeletal status, 
neurobehavioral organization, percep-
tual and motor development, 
cardiopulmonary status, and effective 
environmental adaptation. These serv-
ices include— 

(i) Screening, evaluation, and assess-
ment of infants and toddlers to identify 
movement dysfunction; 

(ii) Obtaining, interpreting, and inte-
grating information appropriate to pro-
gram planning to prevent, alleviate, or 
compensate for movement dysfunction 
and related functional problems; and 

(iii) Providing individual and group 
services or treatment to prevent, al-
leviate, or compensate for movement 
dysfunction and related functional 
problems. 

(10) Psychological services includes— 
(i) Administering psychological and 

developmental tests and other assess-
ment procedures; 

(ii) Interpreting assessment results; 
(iii) Obtaining, integrating, and in-

terpreting information about child be-
havior, and child and family conditions 
related to learning, mental health, and 
development; and 

(iv) Planning and managing a pro-
gram of psychological services, includ-
ing psychological counseling for chil-
dren and parents, family counseling, 
consultation on child development, 
parent training, and education pro-
grams. 

(11) Service coordination services means 
assistance and services provided by a 
service coordinator to a child eligible 
under this part and the child’s family 
that are in addition to the functions 
and activities included under § 303.23. 

(12) Social work services includes— 
(i) Making home visits to evaluate a 

child’s living conditions and patterns 
of parent-child interaction; 

(ii) Preparing a social or emotional 
developmental assessment of the child 
within the family context; 

(iii) Providing individual and family- 
group counseling with parents and 
other family members, and appropriate 
social skill-building activities with the 
child and parents; 
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(iv) Working with those problems in 
a child’s and family’s living situation 
(home, community, and any center 
where early intervention services are 
provided) that affect the child’s max-
imum utilization of early intervention 
services; and 

(v) Identifying, mobilizing, and co-
ordinating community resources and 
services to enable the child and family 
to receive maximum benefit from early 
intervention services. 

(13) Special instruction includes— 
(i) The design of learning environ-

ments and activities that promote the 
child’s acquisition of skills in a variety 
of developmental areas, including cog-
nitive processes and social interaction; 

(ii) Curriculum planning, including 
the planned interaction of personnel, 
materials, and time and space, that 
leads to achieving the outcomes in the 
child’s individualized family service 
plan; 

(iii) Providing families with informa-
tion, skills, and support related to en-
hancing the skill development of the 
child; and 

(iv) Working with the child to en-
hance the child’s development. 

(14) Speech-language pathology in-
cludes— 

(i) Identification of children with 
communicative or oropharyngeal dis-
orders and delays in development of 
communication skills, including the di-
agnosis and appraisal of specific dis-
orders and delays in those skills; 

(ii) Referral for medical or other pro-
fessional services necessary for the ha-
bilitation or rehabilitation of children 
with communicative or oropharyngeal 
disorders and delays in development of 
communication skills; and 

(iii) Provision of services for the ha-
bilitation, rehabilitation, or preven-
tion of communicative or 
oropharyngeal disorders and delays in 
development of communication skills. 

(15) Transportation and related costs 
includes the cost of travel (e.g., mile-
age, or travel by taxi, common carrier, 
or other means) and other costs (e.g., 
tolls and parking expenses) that are 
necessary to enable a child eligible 
under this part and the child’s family 
to receive early intervention services. 

(16) Vision services means— 

(i) Evaluation and assessment of vis-
ual functioning, including the diag-
nosis and appraisal of specific visual 
disorders, delays, and abilities; 

(ii) Referral for medical or other pro-
fessional services necessary for the ha-
bilitation or rehabilitation of visual 
functioning disorders, or both; and 

(iii) Communication skills training, 
orientation and mobility training for 
all environments, visual training, inde-
pendent living skills training, and ad-
ditional training necessary to activate 
visual motor abilities. 

(e) Qualified personnel. Early inter-
vention services must be provided by 
qualified personnel, including— 

(1) Audiologists; 
(2) Family therapists; 
(3) Nurses; 
(4) Nutritionists; 
(5) Occupational therapists; 
(6) Orientation and mobility special-

ists; 
(7) Pediatricians and other physi-

cians; 
(8) Physical therapists; 
(9) Psychologists; 
(10) Social workers; 
(11) Special educators; and 
(12) Speech and language patholo-

gists. 

(Authority: 20 U.S.C. 1401(1) and (2); 1432(4)) 
NOTE: The lists of services in paragraph (d) 

and qualified personnel in paragraph (e) of 
this section are not exhaustive. Early inter-
vention services may include such services 
as the provision of respite and other family 
support services. Qualified personnel may in-
clude such personnel as vision specialists, 
paraprofessionals, and parent-to-parent sup-
port personnel. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998; 64 FR 12535, Mar. 12, 
1999] 

§ 303.13 Health services. 
(a) As used in this part, health services 

means services necessary to enable a 
child to benefit from the other early 
intervention services under this part 
during the time that the child is re-
ceiving the other early intervention 
services. 

(b) The term includes— 
(1) Such services as clean intermit-

tent catheterization, tracheostomy 
care, tube feeding, the changing of 
dressings or colostomy collection bags, 
and other health services; and 
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(2) Consultation by physicians with 
other service providers concerning the 
special health care needs of eligible 
children that will need to be addressed 
in the course of providing other early 
intervention services. 

(c) The term does not include the fol-
lowing: 

(1) Services that are— 
(i) Surgical in nature (such as cleft 

palate surgery, surgery for club foot, or 
the shunting of hydrocephalus); or 

(ii) Purely medical in nature (such as 
hospitalization for management of con-
genital heart ailments, or the pre-
scribing of medicine or drugs for any 
purpose). 

(2) Devices necessary to control or 
treat a medical condition. 

(3) Medical-health services (such as 
immunizations and regular ‘‘well-baby’’ 
care) that are routinely recommended 
for all children. 

(Authority: 20 U.S.C. 1432(4)) 
NOTE: The definition in this section distin-

guishes between the health services that are 
required under this part and the medical- 
health services that are not required. The 
IFSP requirements in subpart D of this part 
provide that, to the extent appropriate, 
these other medical-health services are to be 
included in the IFSP, along with the funding 
sources to be used in paying for the services 
or the steps that will be taken to secure the 
services through public or private sources. 
Identifying these services in the IFSP does 
not impose an obligation to provide the serv-
ices if they are otherwise not required to be 
provided under this part. (See § 303.344(e) and 
the note 3 following that section.) 

§ 303.14 IFSP. 
As used in this part, IFSP means the 

individualized family service plan, as 
that term is defined in § 303.340(b). 

(Authority: 20 U.S.C. 1436) 

§ 303.15 Include; including. 
As used in this part, include or includ-

ing means that the items named are 
not all of the possible items that are 
covered whether like or unlike the ones 
named. 

(Authority: 20 U.S.C. 1431–1445) 

§ 303.16 Infants and toddlers with dis-
abilities. 

(a) As used in this part, infants and 
toddlers with disabilities means individ-
uals from birth through age two who 

need early intervention services be-
cause they— 

(1) Are experiencing developmental 
delays, as measured by appropriate di-
agnostic instruments and procedures, 
in one or more of the following areas: 

(i) Cognitive development. 
(ii) Physical development, including 

vision and hearing. 
(iii) Communication development. 
(iv) Social or emotional development. 
(v) Adaptive development; or 
(2) Have a diagnosed physical or men-

tal condition that has a high prob-
ability of resulting in developmental 
delay. 

(b) The term may also include, at a 
State’s discretion, children from birth 
through age two who are at risk of hav-
ing substantial developmental delays if 
early intervention services are not pro-
vided. 

(Authority: 20 U.S.C. 1432(5)) 
NOTE 1: The phrase ‘‘a diagnosed physical 

or mental condition that has a high prob-
ability of resulting in developmental delay,’’ 
as used in paragraph (a)(2) of this section, 
applies to a condition if it typically results 
in developmental delay. Examples of these 
conditions include chromosomal abnormali-
ties; genetic or congenital disorders; severe 
sensory impairments, including hearing and 
vision; inborn errors of metabolism; dis-
orders reflecting disturbance of the develop-
ment of the nervous system; congenital in-
fections; disorders secondary to exposure to 
toxic substances, including fetal alcohol syn-
drome; and severe attachment disorders. 

NOTE 2: With respect to paragraph (b) of 
this section, children who are at risk may be 
eligible under this part if a State elects to 
extend services to that population, even 
though they have not been identified as dis-
abled. 

Under this provision, States have the au-
thority to define who would be ‘‘at risk of 
having substantial developmental delays if 
early intervention services are not provided.’’ 
In defining the ‘‘at risk’’ population, States 
may include well-known biological and envi-
ronmental factors that can be identified and 
that place infants and toddlers ‘‘at risk’’ for 
developmental delay. Commonly cited fac-
tors include low birth weight, respiratory 
distress as a newborn, lack of oxygen, brain 
hemorrhage, infection, nutritional depriva-
tion, and a history of abuse or neglect. It 
should be noted that ‘‘at risk’’ factors do not 
predict the presence of a barrier to develop-
ment, but they may indicate children who 
are at higher risk of developmental delay 
than children without these problems. 
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§ 303.17 Multidisciplinary. 
As used in this part, multidisciplinary 

means the involvement of two or more 
disciplines or professions in the provi-
sion of integrated and coordinated 
services, including evaluation and as-
sessment activities in § 303.322 and de-
velopment of the IFSP in § 303.342. 

(Authority: 20 U.S.C. 1435(a)(3), 1436(a)) 

§ 303.18 Natural environments. 
As used in this part, natural environ-

ments means settings that are natural 
or normal for the child’s age peers who 
have no disabilities. 

(Authority: 20 U.S.C. 1435 and 1436) 

[63 FR 18294, Apr. 14, 1998] 

§ 303.19 Parent. 
(a) General. As used in this part, 

‘‘parent’’ means— 
(1) A natural or adoptive parent of a 

child; 
(2) A guardian; 
(3) A person acting in the place of a 

parent (such as a grandparent or step-
parent with whom the child lives, or a 
person who is legally responsible for 
the child’s welfare); or 

(4) A surrogate parent who has been 
assigned in accordance with § 303.406. 

(b) Foster parent. Unless State law 
prohibits a foster parent from acting as 
a parent, a State may allow a foster 
parent to act as a parent under Part C 
of the Act if— 

(1) The natural parents’ authority to 
make the decisions required of parents 
under the Act has been extinguished 
under State law; and 

(2) The foster parent— 
(i) Has an ongoing, long-term paren-

tal relationship with the child; 
(ii) Is willing to make the decisions 

required of parents under the Act; and 
(iii) Has no interest that would con-

flict with the interests of the child. 

(Authority: 20 U.S.C. 1401(19), 1431–1445) 

[64 FR 12535, Mar. 12, 1999] 

§ 303.20 Policies. 
(a) As used in this part, policies 

means State statutes, regulations, 
Governor’s orders, directives by the 
lead agency, or other written docu-
ments that represent the State’s posi-

tion concerning any matter covered 
under this part. 

(b) State policies include— 
(1) A State’s commitment to main-

tain the statewide system (see 
§ 303.140); 

(2) A State’s eligibility criteria and 
procedures (see § 303.300); 

(3) A statement that, consistent with 
§ 303.520(b), provides that services under 
this part will be provided at no cost to 
parents, except where a system of pay-
ments is provided for under Federal or 
State law. 

(4) A State’s standards for personnel 
who provide services to children eligi-
ble under this part (see § 303.361); 

(5) A State’s position and procedures 
related to contracting or making other 
arrangements with service providers 
under subpart F of this part; and 

(6) Other positions that the State has 
adopted related to implementing any 
of the other requirements under this 
part. 

(Authority: 20 U.S.C. 1431–1445) 

[58 FR 40959, July 30, 1993. Redesignated and 
amended at 63 FR 18294, Apr. 14, 1998] 

§ 303.21 Public agency. 

As used in this part, public agency in-
cludes the lead agency and any other 
political subdivision of the State that 
is responsible for providing early inter-
vention services to children eligible 
under this part and their families. 

(Authority: 20 U.S.C. 1431–1445) 

[58 FR 40959, July 30, 1993. Redesignated at 63 
FR 18294, Apr. 14, 1998] 

§ 303.22 Qualified. 

As used in this part, qualified means 
that a person has met State approved 
or recognized certification, licensing, 
registration, or other comparable re-
quirements that apply to the area in 
which the person is providing early 
intervention services. 

(Authority: 20 U.S.C. 1432(4)) 
NOTE: These regulations contain the fol-

lowing provisions relating to a State’s re-
sponsibility to ensure that personnel are 
qualified to provide early intervention serv-
ices: 
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1. Section 303.12(a)(4) provides that early 
intervention services must meet State stand-
ards. This provision implements a require-
ment that is similar to a longstanding provi-
sion under part B of the Act (i.e., that the 
State educational agency establish standards 
and ensure that those standards are cur-
rently met for all programs providing special 
education and related services). 

2. Section 303.12(a)(3)(ii) provides that 
early intervention services must be provided 
by qualified personnel. 

3. Section 303.361(b) requires statewide sys-
tems to have policies and procedures relat-
ing to personnel standards. 

[58 FR 40959, July 30, 1993. Redesignated at 63 
FR 18294, Apr. 14, 1998] 

§ 303.23 Service coordination (case 
management). 

(a) General. (1) As used in this part, 
except in § 303.12(d)(11), service coordina-
tion means the activities carried out by 
a service coordinator to assist and en-
able a child eligible under this part and 
the child’s family to receive the rights, 
procedural safeguards, and services 
that are authorized to be provided 
under the State’s early intervention 
program. 

(2) Each child eligible under this part 
and the child’s family must be provided 
with one service coordinator who is re-
sponsible for— 

(i) Coordinating all services across 
agency lines; and 

(ii) Serving as the single point of con-
tact in helping parents to obtain the 
services and assistance they need. 

(3) Service coordination is an active, 
ongoing process that involves— 

(i) Assisting parents of eligible chil-
dren in gaining access to the early 
intervention services and other serv-
ices identified in the individualized 
family service plan; 

(ii) Coordinating the provision of 
early intervention services and other 
services (such as medical services for 
other than diagnostic and evaluation 
purposes) that the child needs or is 
being provided; 

(iii) Facilitating the timely delivery 
of available services; and 

(iv) Continuously seeking the appro-
priate services and situations nec-
essary to benefit the development of 
each child being served for the dura-
tion of the child’s eligibility. 

(b) Specific service coordination activi-
ties. Service coordination activities in-
clude— 

(1) Coordinating the performance of 
evaluations and assessments; 

(2) Facilitating and participating in 
the development, review, and evalua-
tion of individualized family service 
plans; 

(3) Assisting families in identifying 
available service providers; 

(4) Coordinating and monitoring the 
delivery of available services; 

(5) Informing families of the avail-
ability of advocacy services; 

(6) Coordinating with medical and 
health providers; and 

(7) Facilitating the development of a 
transition plan to preschool services, if 
appropriate. 

(c) Employment and assignment of serv-
ice coordinators. (1) Service coordina-
tors may be employed or assigned in 
any way that is permitted under State 
law, so long as it is consistent with the 
requirements of this part. 

(2) A State’s policies and procedures 
for implementing the statewide system 
of early intervention services must be 
designed and implemented to ensure 
that service coordinators are able to ef-
fectively carry out on an interagency 
basis the functions and services listed 
under paragraphs (a) and (b) of this sec-
tion. 

(d) Qualifications of service coordina-
tors. Service coordinators must be per-
sons who, consistent with § 303.344(g), 
have demonstrated knowledge and un-
derstanding about— 

(1) Infants and toddlers who are eligi-
ble under this part; 

(2) Part C of the Act and the regula-
tions in this part; and 

(3) The nature and scope of services 
available under the State’s early inter-
vention program, the system of pay-
ments for services in the State, and 
other pertinent information. 

(Authority: 20 U.S.C. 1432(4)) 
NOTE 1: If States have existing service co-

ordination systems, the States may use or 
adapt those systems, so long as they are con-
sistent with the requirements of this part. 

NOTE 2: The legislative history of the 1991 
amendments to the Act indicates that the 
use of the term ‘‘service coordination’’ was 
not intended to affect the authority to seek 
reimbursement for services provided under 
Medicaid or any other legislation that makes 
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reference to ‘‘case management’’ services. See 
H.R. Rep. No. 198, 102d Cong., 1st Sess. 12 
(1991); S. Rep. No. 84, 102d Cong., 1st Sess. 20 
(1991). 

[58 FR 40959, July 30, 1993. Redesignated at 63 
FR 18294, Apr. 14, 1998] 

§ 303.24 State. 
Except as provided in § 303.200(b)(3), 

State means each of the 50 States, the 
Commonwealth of Puerto Rico, the 
District of Columbia, and the jurisdic-
tions of Guam, American Samoa, the 
Virgin Islands, the Commonwealth of 
the Northern Mariana Islands. 

(Authority: 20 U.S.C. 1401(27)) 

[58 FR 40959, July 30, 1993. Redesignated and 
amended at 63 FR 18294, Apr. 14, 1998] 

§ 303.25 EDGAR definitions that apply. 
The following terms used in this part 

are defined in 34 CFR 77.1: 
Applicant 
Award 
Contract 
Department 
EDGAR 
Fiscal year 
Grant 
Grantee 
Grant period 
Private 
Public 
Secretary 

(Authority: 20 U.S.C. 1431–1445) 

[58 FR 40959, July 30, 1993. Redesignated at 63 
FR 18294, Apr. 14, 1998] 

Subpart B—State Application for a 
Grant 

GENERAL REQUIREMENTS 

§ 303.100 Conditions of assistance. 
(a) In order to receive funds under 

this part for any fiscal year, a State 
must have— 

(1) An approved application that con-
tains the information required in this 
part, including— 

(i) The information required in 
§§ 303.140 through 303.148; and 

(ii) The information required in 
§§ 303.161 through 303.176; and 

(2) The statement of assurances re-
quired under §§ 303.120 through 303.128, 
on file with the Secretary. 

(b) If a State has on file with the Sec-
retary a policy, procedure, or assur-
ance that demonstrates that the State 
meets an application requirement, in-
cluding any policy or procedure filed 
under this part before July 1, 1998, that 
meets such a requirement, the Sec-
retary considers the State to have met 
that requirement for purposes of re-
ceiving a grant under this part. 

(c) An application that meets the re-
quirements of this part remains in 
zeffect until the State submits to the 
Secretary modifications of that appli-
cation. 

(d) The Secretary may require a 
State to modify its application under 
this part to the extent necessary to en-
sure the State’s compliance with this 
part if— 

(1) An amendment is made to the 
Act, or to a regulation under this part; 

(2) A new interpretation is made of 
the Act by a Federal court or the 
State’s highest court; or 

(3) An official finding of noncompli-
ance with Federal law or regulations is 
made with respect to the State. 

(Authority: 20 U.S.C. 1434 and 1437) 

[63 FR 18294, Apr. 14, 1998, as amended at 64 
FR 12535, Mar. 12, 1999] 

§ 303.101 How the Secretary dis-
approves a State’s application or 
statement of assurances. 

The Secretary follows the procedures 
in 34 CFR 300.581 through 300.586 before 
disapproving a State’s application or 
statement of assurances submitted 
under this part. 

(Authority: 20 U.S.C. 1437) 

PUBLIC PARTICIPATION 

§ 303.110 General requirements and 
timelines for public participation. 

(a) Before submitting to the Sec-
retary its application under this part, 
and before adopting a new or revised 
policy that is not in its current appli-
cation, a State shall— 

(1) Publish the application or policy 
in a manner that will ensure circula-
tion throughout the State for at least a 
60-day period, with an opportunity for 
comment on the application or policy 
for at least 30 days during that period; 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00186 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



187 

Off. of Spec. Educ. and Rehab. Services, Education § 303.121 

(2) Hold public hearings on the appli-
cation or policy during the 60-day pe-
riod required in paragraph (a)(1) of this 
section; and 

(3) Provide adequate notice of the 
hearings required in paragraph (a)(2) of 
this section at least 30 days before the 
dates that the hearings are conducted. 

(b) A State may request the Sec-
retary to waive compliance with the 
timelines in paragraph (a) of this sec-
tion. The Secretary grants the request 
if the State demonstrates that— 

(1) There are circumstances that 
would warrant such an exception; and 

(2) The timelines that will be fol-
lowed provide an adequate opportunity 
for public participation and comment. 

(Authority: 20 U.S.C. 1437(a)(3)) 

§ 303.111 Notice of public hearings and 
opportunity to comment. 

The notice required in § 303.110(a)(3) 
must— 

(a) Be published in newspapers or an-
nounced in other media, or both, with 
coverage adequate to notify the gen-
eral public, including individuals with 
disabilities and parents of infants and 
toddlers with disabilities, throughout 
the State about the hearings and op-
portunity to comment on the applica-
tion or policy; and 

(b) Be in sufficient detail to inform 
the public about— 

(1) The purpose and scope of the 
State application or policy, and its re-
lationship to part C of the Act; 

(2) The length of the comment period 
and the date, time, and location of 
each hearing; and 

(3) The procedures for providing oral 
comments or submitting written com-
ments. 

(Authority: 20 U.S.C. 1437(a)(7)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998] 

§ 303.112 Public hearings. 

Each State shall hold public hearings 
in a sufficient number and at times and 
places that afford interested parties 
throughout the State a reasonable op-
portunity to participate. 

(Authority: 20 U.S.C. 1437(a)(7)) 

§ 303.113 Reviewing public comments 
received. 

(a) Review of comments. Before adopt-
ing its application, and before the 
adoption of a new or revised policy not 
in the application, the lead agency 
shall— 

(1) Review and consider all public 
comments; and 

(2) Make any modifications it deems 
necessary in the application or policy. 

(b) Submission to the Secretary. In sub-
mitting the State’s application or pol-
icy to the Secretary, the lead agency 
shall include copies of news releases, 
advertisements, and announcements 
used to provide notice to the general 
public, including individuals with dis-
abilities and parents of infants and tod-
dlers with disabilities. 

(Authority: 20 U.S.C. 1437(a)(7)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998] 

STATEMENT OF ASSURANCES 

§ 303.120 General. 
(a) A State’s statement of assurances 

must contain the information required 
in §§ 303.121 through 303.128. 

(b) Unless otherwise required by the 
Secretary, the statement is submitted 
only once, and remains in effect 
throughout the term of a State’s par-
ticipation under this part. 

(c) A State may submit a revised 
statement of assurances if the state-
ment is consistent with the require-
ments in §§ 303.121 through 303.128. 

(Authority: 20 U.S.C. 1437(b)) 

§ 303.121 Reports and records. 
The statement must provide for— 
(a) Making reports in such form and 

containing such information as the 
Secretary may require; and 

(b) Keeping such records and afford-
ing such access to those records as the 
Secretary may find necessary to assure 
compliance with the requirements of 
this part, the correctness and 
verification of reports, and the proper 
disbursement of funds provided under 
this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(4)) 
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§ 303.122 Control of funds and prop-
erty. 

The statement must provide assur-
ance satisfactory to the Secretary 
that— 

(a) The control of funds provided 
under this part, and title to property 
acquired with those funds, will be in a 
public agency for the uses and purposes 
provided in this part; and 

(b) A public agency will administer 
the funds and property. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(3)) 

§ 303.123 Prohibition against commin-
gling. 

The statement must include an as-
surance satisfactory to the Secretary 
that funds made available under this 
part will not be commingled with State 
funds. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(5)(A)) 
NOTE: As used in this part, commingle 

means depositing or recording funds in a 
general account without the ability to iden-
tify each specific source of funds for any ex-
penditure. Under that general definition, it 
is clear that commingling is prohibited. 
However, to the extent that the funds from 
each of a series of Federal, State, local, and 
private funding sources can be identified— 
with a clear audit trail for each source—it is 
appropriate for those funds to be consoli-
dated for carrying out a common purpose. In 
fact, a State may find it essential to set out 
a funding plan that incorporates, and ac-
counts for, all sources of funds that can be 
targeted on a given activity or function re-
lated to the State’s early intervention pro-
gram. 

Thus, the assurance in this section is satis-
fied by the use of an accounting system that 
includes an ‘‘audit trail’’ of the expenditure of 
funds awarded under this part. Separate 
bank accounts are not required. 

§ 303.124 Prohibition against sup-
planting. 

(a) The statement must include an 
assurance satisfactory to the Secretary 
that Federal funds made available 
under this part will be used to supple-
ment the level of State and local funds 
expended for children eligible under 
this part and their families and in no 

case to supplant those State and local 
funds. 

(b) To meet the requirement in para-
graph (a) of this section, the total 
amount of State and local funds budg-
eted for expenditures in the current fis-
cal year for early intervention services 
for children eligible under this part and 
their families must be at least equal to 
the total amount of State and local 
funds actually expended for early inter-
vention services for these children and 
their families in the most recent pre-
ceding fiscal year for which the infor-
mation is available. Allowance may be 
made for— 

(1) Decreases in the number of chil-
dren who are eligible to receive early 
intervention services under this part; 
and 

(2) Unusually large amounts of funds 
expended for such long-term purposes 
as the acquisition of equipment and the 
construction of facilities. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(5)(B)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998] 

§ 303.125 Fiscal control. 

The statement must provide assur-
ance satisfactory to the Secretary that 
such fiscal control and fund accounting 
procedures will be adopted as may be 
necessary to assure proper disburse-
ment of, and accounting for, Federal 
funds paid under this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(6)) 

§ 303.126 Payor of last resort. 

The statement must include an as-
surance satisfactory to the Secretary 
that the State will comply with the 
provisions in § 303.527, including the re-
quirements on— 

(a) Nonsubstitution of funds; and 
(b) Non-reduction of other benefits. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(2)) 
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§ 303.127 Assurance regarding expend-
iture of funds. 

The statement must include an as-
surance satisfactory to the Secretary 
that the funds paid to the State under 
this part will be expended in accord-
ance with the provisions of this part, 
including the requirements in § 303.3. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(1)) 

§ 303.128 Traditionally underserved 
groups. 

The statement must include an as-
surance satisfactory to the Secretary 
that policies and practices have been 
adopted to ensure— 

(a) That traditionally underserved 
groups, including minority, low-in-
come, and rural families, are meaning-
fully involved in the planning and im-
plementation of all the requirements of 
this part; and 

(b) That these families have access to 
culturally competent services within 
their local geographical areas. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(b)(7)) 

GENERAL REQUIREMENTS FOR A STATE 
APPLICATION 

§ 303.140 General. 

A State’s application under this part 
must contain information and assur-
ances demonstrating to the satisfac-
tion of the Secretary that— 

(a) The statewide system of early 
intervention services required in this 
part is in effect; and 

(b) A State policy is in effect that en-
sures that appropriate early interven-
tion services are available to all in-
fants and toddlers with disabilities in 
the State and their families, including 
Indian infants and toddlers with dis-
abilities and their families residing on 
a reservation geographically located in 
the State. 

(Authority: 20 U.S.C. 1434 and 1435(a)(2)) 

[63 FR 18294, Apr. 14, 1998, as amended at 64 
FR 12535, Mar. 12, 1999] 

§ 303.141 Information about the Coun-
cil. 

Each application must include infor-
mation demonstrating that the State 
has established a State Interagency Co-
ordinating Council that meets the re-
quirements of subpart G of this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(3)) 

§ 303.142 Designation of lead agency. 
Each application must include a des-

ignation of the lead agency in the 
State that will be responsible for the 
administration of funds provided under 
this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(1)) 

§ 303.143 Designation regarding finan-
cial responsibility. 

Each application must include a des-
ignation by the State of an individual 
or entity responsible for assigning fi-
nancial responsibility among appro-
priate agencies. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(2)) 

§ 303.144 Assurance regarding use of 
funds. 

Each application must include an as-
surance that funds received under this 
part will be used to assist the State to 
maintain and implement the statewide 
system required under subparts D 
through F of this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1475, 1437(a)(3)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998] 

§ 303.145 Description of use of funds. 
(a) General. Each application must in-

clude a description of how a State pro-
poses to use its funds under this part 
for the fiscal year or years covered by 
the application. The description must 
be presented separately for the lead 
agency and the Council, and include 
the information required in paragraphs 
(b) through (e) of this section. 
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(b) Administrative positions. Each ap-
plication must include— 

(1) A list of administrative positions, 
with salaries, and a description of the 
duties for each person whose salary is 
paid in whole or in part with funds 
awarded under this part; and 

(2) For each position, the percentage 
of salary paid with those funds. 

(c) Maintenance and implementation 
activities. Each application must in-
clude— 

(1) A description of the nature and 
scope of each major activity to be car-
ried out under this part in maintaining 
and implementing the statewide sys-
tem of early intervention services; and 

(2) The approximate amount of funds 
to be spent for each activity. 

(d) Direct services. (1) Each applica-
tion must include a description of any 
direct services that the State expects 
to provide to eligible children and their 
families with funds under this part, in-
cluding a description of any services 
provided to at-risk infants and toddlers 
as defined in § 303.16(b), and their fami-
lies, consistent with §§ 303.521 and 
303.527. 

(2) The description must include in-
formation about each type of service to 
be provided, including— 

(i) A summary of the methods to be 
used to provide the service (e.g., con-
tracts or other arrangements with 
specified public or private organiza-
tions); and 

(ii) The approximate amount of funds 
under this part to be used for the serv-
ice. 

(e) At-risk infants and toddlers. For 
any State that does not provide direct 
services for at-risk infants and toddlers 
described in paragraph (d)(1) of this 
section, but chooses to use funds as de-
scribed in § 303.3(e), each application 
must include a description of how 
those funds will be used. 

(f) Activities by other agencies. If other 
agencies are to receive funds under this 
part, the application must include— 

(1) The name of each agency expected 
to receive funds; 

(2) The approximate amount of funds 
each agency will receive; and 

(3) A summary of the purposes for 
which the funds will be used. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(3) and (a)(5)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998; 64 FR 12535, Mar. 12, 
1999] 

§ 303.146 Information about public 
participation. 

Each application must include the in-
formation on public participation that 
is required in § 303.113(b). 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(7)) 

§ 303.147 Services to all geographic 
areas. 

Each application must include a de-
scription of the procedure used to en-
sure that resources are made available 
under this part for all geographic areas 
within the State. 

(Authority: 20 U.S.C. 1437(a)(6)) 

[63 FR 18294, Apr. 14, 1998] 

§ 303.148 Transition to preschool pro-
grams. 

Each application must include a de-
scription of the policies and procedures 
to be used to ensure a smooth transi-
tion for children receiving early inter-
vention services under this part to pre-
school or other appropriate services, 
including— 

(a) A description of how the families 
will be included in the transition plans; 

(b) A description of how the lead 
agency under this part will— 

(1) Notify the local educational agen-
cy for the area in which the child re-
sides that the child will shortly reach 
the age of eligibility for preschool serv-
ices under Part B of the Act, as deter-
mined in accordance with State law; 

(2)(i) In the case of a child who may 
be eligible for preschool services under 
Part B of the Act, with the approval of 
the family of the child, convene a con-
ference among the lead agency, the 
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family, and the local educational agen-
cy at least 90 days, and at the discre-
tion of the parties, up to 6 months, be-
fore the child is eligible for the pre-
school services, to discuss any services 
that the child may receive; or 

(ii) In the case of a child who may 
not be eligible for preschool services 
under Part B of the Act, with the ap-
proval of the family, make reasonable 
efforts to convene a conference among 
the lead agency, the family, and pro-
viders of other appropriate services for 
children who are not eligible for pre-
school services under Part B, to discuss 
the appropriate services that the child 
may receive; 

(3) Review the child’s program op-
tions for the period from the child’s 
third birthday through the remainder 
of the school year; and 

(4) Establish a transition plan; and 
(c) If the State educational agency, 

which is responsible for administering 
preschool programs under part B of the 
Act, is not the lead agency under this 
part, an interagency agreement be-
tween the two agencies to ensure co-
ordination on transition matters. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1437(a)(8)) 
NOTE: Among the matters that should be 

considered in developing policies and proce-
dures to ensure a smooth transition of chil-
dren from one program to the other are the 
following: 

• The financial responsibilities of all ap-
propriate agencies. 

• The responsibility for performing evalua-
tions of children. 

• The development and implementation of 
an individualized education program (‘‘IEP’’) 
or an individualized family service plan 
(‘‘IFSP’’) for each child, consistent with the 
requirements of law (see § 303.344(h) and sec-
tions 612(a)(9) of the Act). 

• The coordination of communication be-
tween agencies and the child’s family. 

• The mechanisms to ensure the uninter-
rupted provision of appropriate services to 
the child. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18294, Apr. 14, 1998] 

COMPONENTS OF A STATEWIDE SYSTEM— 
APPLICATION REQUIREMENTS 

§ 303.160 Minimum components of a 
statewide system. 

Each application must address the 
minimum components of a statewide 
system of coordinated, comprehensive, 
multidisciplinary, interagency pro-
grams providing appropriate early 
intervention services to all infants and 
toddlers with disabilities and their 
families, including Indian infants and 
toddlers with disabilities and their 
families residing on a reservation geo-
graphically located in the State. The 
minimum components of a statewide 
system are described in §§ 303.161 
through 303.176. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a), 1437(a)(9)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

§ 303.161 State definition of develop-
mental delay. 

Each application must include the 
State’s definition of ‘‘developmental 
delay,’’ as described in § 303.300. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(1)) 

§ 303.162 Central directory. 

Each application must include infor-
mation and assurances demonstrating 
to the satisfaction of the Secretary 
that the State has developed a central 
directory of information that meets 
the requirements in § 303.301. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(7)) 

§ 303.163 [Reserved] 

§ 303.164 Public awareness program. 

Each application must include infor-
mation and assurances demonstrating 
to the satisfaction of the Secretary 
that the State has established a public 
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awareness program that meets the re-
quirements in § 303.320. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(6)) 

§ 303.165 Comprehensive child find 
system. 

Each application must include— 
(a) The policies and procedures re-

quired in § 303.321(b); 
(b) Information demonstrating that 

the requirements on coordination in 
§ 303.321(c) are met; 

(c) The referral procedures required 
in § 303.321(d), and either— 

(1) A description of how the referral 
sources are informed about the proce-
dures; or 

(2) A copy of any memorandum or 
other document used by the lead agen-
cy to transmit the procedures to the 
referral sources; and 

(d) The timelines in § 303.321(e). 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(5)) 

§ 303.166 Evaluation, assessment, and 
nondiscriminatory procedures. 

Each application must include infor-
mation to demonstrate that the re-
quirements in §§ 303.322 and 303.323 are 
met. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(3); 1436(a)(1), 
(d)(2), and (d)(3)) 

§ 303.167 Individualized family service 
plans. 

Each application must include— 
(a) An assurance that a current IFSP 

is in effect and implemented for each 
eligible child and the child’s family; 

(b) Information demonstrating that— 
(1) The State’s procedures for devel-

oping, reviewing, and evaluating IFSPs 
are consistent with the requirements 
in §§ 303.340, 303.342, 303.343 and 303.345; 
and 

(2) The content of IFSPs used in the 
State is consistent with the require-
ments in § 303.344; and 

(c) Policies and procedures to ensure 
that— 

(1) To the maximum extent appro-
priate, early intervention services are 
provided in natural environments; and 

(2) The provision of early interven-
tion services for any infant or toddler 
occurs in a setting other than a nat-
ural environment only if early inter-
vention cannot be achieved satisfac-
torily for the infant or toddler in a nat-
ural environment. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(4), 1436(d)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

§ 303.168 Comprehensive system of 
personnel development (CSPD). 

Each application must include infor-
mation to show that the requirements 
in § 303.360(b) are met. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(8)) 

§ 303.169 Personnel standards. 

(a) Each application must include 
policies and procedures that are con-
sistent with the requirements in 
§ 303.361. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(9)) 

§ 303.170 Procedural safeguards. 

Each application must include proce-
dural safeguards that— 

(a) Are consistent with §§ 303.400 
through 303.406, 303.419 through 303.425 
and 303.460; and 

(b) Incorporate either— 
(1) The due process procedures in 34 

CFR 300.506 through 300.512; or 
(2) The procedures that the State has 

developed to meet the requirements in 
§§ 303.419, 303.420(b) and 303.421 through 
303.425. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(13)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 
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§ 303.171 Supervision and monitoring 
of programs. 

Each application must include infor-
mation to show that the requirements 
in § 303.501 are met. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20. U.S.C. 1435(a)(10)(A)) 

§ 303.172 Lead agency procedures for 
resolving complaints. 

Each application must include proce-
dures that are consistent with the re-
quirements in §§ 303.510 through 303.512. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)) 

§ 303.173 Policies and procedures re-
lated to financial matters. 

Each application must include— 
(a) Funding policies that meet the re-

quirements in §§ 303.520 and 303.521; 
(b) Information about funding 

sources, as required in § 303.522; 
(c) Procedures to ensure the timely 

delivery of services, in accordance with 
§ 303.525; and 

(d) A procedure related to the timely 
reimbursement of funds under this 
part, in accordance with §§ 303.527(b) 
and 303.528. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10) (D) and (E), 
1435(a)(12), 1440) 

§ 303.174 Interagency agreements; res-
olution of individual disputes. 

Each application must include— 
(a) A copy of each interagency agree-

ment that has been developed under 
§ 303.523; and 

(b) Information to show that the re-
quirements in § 303.524 are met. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10) (E) and (F) 

§ 303.175 Policy for contracting or oth-
erwise arranging for services. 

Each application must include a pol-
icy that meets the requirements in 
§ 303.526. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(11)) 

§ 303.176 Data collection. 
Each application must include proce-

dures that meet the requirements in 
§ 303.540. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(14)) 

PARTICIPATION BY THE SECRETARY OF 
THE INTERIOR 

§ 303.180 Payments to the Secretary of 
the Interior for Indian tribes and 
tribal organizations. 

(a) The Secretary makes payments to 
the Secretary of the Interior for the co-
ordination of assistance in the provi-
sion of early intervention services by 
the States to infants and toddlers with 
disabilities and their families on res-
ervations served by elementary and 
secondary schools for Indian children 
operated or funded by the Department 
of the Interior. 

(b)(1) The Secretary of the Interior 
shall distribute payments under this 
part to tribes or tribal organizations 
(as defined under section 4 of the In-
dian Self-Determination and Education 
Assistance Act), or combinations of 
those entities, in accordance with sec-
tion 684(b) of the Act. 

(2) A tribe or tribal organization is 
eligible to receive a payment under 
this section if the tribe is on a reserva-
tion that is served by an elementary or 
secondary school operated or funded by 
the Bureau of Indian Affairs (‘‘BIA’’). 

(c)(1) Within 90 days after the end of 
each fiscal year the Secretary of the 
Interior shall provide the Secretary 
with a report on the payments distrib-
uted under this section. 

(2) The report must include— 
(i) The name of each tribe, tribal or-

ganization, or combination of those en-
tities that received a payment for the 
fiscal year; 

(ii) The amount of each payment; and 
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(iii) The date of each payment. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1443(b)) 

Subpart C—Procedures for 
Making Grants to States 

§ 303.200 Formula for State alloca-
tions. 

(a) For each fiscal year, from the ag-
gregate amount of funds available 
under this part for distribution to the 
States, the Secretary allots to each 
State an amount that bears the same 
ratio to the aggregate amount as the 
number of infants and toddlers in the 
State bears to the number of infants 
and toddlers in all States. 

(b) For the purpose of allotting funds 
to the States under paragraph (a) of 
this section— 

(1) Aggregate amount means the 
amount available for distribution to 
the States after the Secretary deter-
mines the amount of payments to be 
made to the Secretary of the Interior 
under § 303.203 and to the jurisdictions 
under § 303.204; 

(2) Infants and toddlers means chil-
dren from birth through age two in the 
general population, based on the most 
recent satisfactory data as determined 
by the Secretary; and 

(3) State means each of the 50 States, 
the District of Columbia, and the Com-
monwealth of Puerto Rico. 

(Authority: 20 U.S.C. 1443(c)) 

§ 303.201 Distribution of allotments 
from non-participating States. 

If a State elects not to receive its al-
lotment, the Secretary reallots those 
funds among the remaining States, in 
accordance with § 303.200(a). 

(Authority: 20 U.S.C. 1443(d)) 

§ 303.202 Minimum grant that a State 
may receive. 

No State receives less than 0.5 per-
cent of the aggregate amount available 
under § 303.200 or $500,000, whichever is 
greater. 

(Authority: 20 U.S.C. 1443(c)(2)) 

§ 303.203 Payments to the Secretary of 
the Interior. 

The amount of the payment to the 
Secretary of the Interior under § 303.180 
for any fiscal year is 1.25 percent of the 
aggregate amount available to States 
after the Secretary determines the 
amount of payments to be made to the 
jurisdictions under § 303.204. 

(Authority: 20 U.S.C. 1443(b)) 

§ 303.204 Payments to the jurisdic-
tions. 

(a) From the sums appropriated to 
carry out this part for any fiscal year, 
the Secretary may reserve up to 1 per-
cent for payments to the jurisdictions 
listed in § 303.2 in accordance with their 
respective needs. 

(b) The provisions of Pub. L. 95–134, 
permitting the consolidation of grants 
to the outlying areas, do not apply to 
funds provided under paragraph (a) of 
this section. 

(Authority: 20 U.S.C. 1443(a)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

Subpart D—Program and Service 
Components of a Statewide 
System of Early Intervention 
Services 

GENERAL 

§ 303.300 State eligibility criteria and 
procedures. 

Each statewide system of early inter-
vention services must include the eligi-
bility criteria and procedures, con-
sistent with § 303.16, that will be used 
by the State in carrying out programs 
under this part. 

(a) The State shall define develop-
mental delay by— 

(1) Describing, for each of the areas 
listed in § 303.16(a)(1), the procedures, 
including the use of informed clinical 
opinion, that will be used to measure a 
child’s development; and 

(2) Stating the levels of functioning 
or other criteria that constitute a de-
velopmental delay in each of those 
areas. 

(b) The State shall describe the cri-
teria and procedures, including the use 
of informed clinical opinion, that will 
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be used to determine the existence of a 
condition that has a high probability of 
resulting in developmental delay under 
§ 303.16(a)(2). 

(c) If the State elects to include in its 
system children who are at risk under 
§ 303.16(b), the State shall describe the 
criteria and procedures, including the 
use of informed clinical opinion, that 
will be used to identify those children. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1432(5), 1435(a)(1)) 
NOTE: Under this section and § 303.322(c)(2), 

States are required to ensure that informed 
clinical opinion is used in determining a 
child’s eligibility under this part. Informed 
clinical opinion is especially important if 
there are no standardized measures, or if the 
standardized procedures are not appropriate 
for a given age or developmental area. If a 
given standardized procedure is considered to 
be appropriate, a State’s criteria could in-
clude percentiles or percentages of levels of 
functioning on standardized measures. 

§ 303.301 Central directory. 
(a) Each system must include a cen-

tral directory of information about— 
(1) Public and private early interven-

tion services, resources, and experts 
available in the State; 

(2) Research and demonstration 
projects being conducted in the State; 
and 

(3) Professional and other groups 
that provide assistance to children eli-
gible under this part and their families. 

(b) The information required in para-
graph (a) of this section must be in suf-
ficient detail to— 

(1) Ensure that the general public 
will be able to determine the nature 
and scope of the services and assistance 
available from each of the sources list-
ed in the directory; and 

(2) Enable the parent of a child eligi-
ble under this part to contact, by tele-
phone or letter, any of the sources list-
ed in the directory. 

(c) The central directory must be— 
(1) Updated at least annually; and 
(2) Accessible to the general public. 
(d) To meet the requirements in para-

graph (c)(2) of this section, the lead 
agency shall arrange for copies of the 
directory to be available— 

(1) In each geographic region of the 
State, including rural areas; and 

(2) In places and a manner that en-
sure accessibility by persons with dis-
abilities. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(7)) 
NOTE: Examples of appropriate groups that 

provide assistance to eligible children and 
their families include parent support groups 
and advocate associations. 

IDENTIFICATION AND EVALUATION 

§ 303.320 Public awareness program. 
Each system must include a public 

awareness program that focuses on the 
early identification of children who are 
eligible to receive early intervention 
services under this part and includes 
the preparation and dissemination by 
the lead agency to all primary referral 
sources, especially hospitals and physi-
cians, of materials for parents on the 
availability of early intervention serv-
ices. The public awareness program 
must provide for informing the public 
about— 

(a) The State’s early intervention 
program; 

(b) The child find system, including— 
(1) The purpose and scope of the sys-

tem; 
(2) How to make referrals; and 
(3) How to gain access to a com-

prehensive, multidisciplinary evalua-
tion and other early intervention serv-
ices; and 

(c) The central directory. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(6)) 
NOTE 1: An effective public awareness pro-

gram is one that does the following: 
1. Provides a continuous, ongoing effort 

that is in effect throughout the State, in-
cluding rural areas; 

2. Provides for the involvement of, and 
communication with, major organizations 
throughout the State that have a direct in-
terest in this part, including public agencies 
at the State and local level, private pro-
viders, professional associations, parent 
groups, advocate associations, and other or-
ganizations; 

3. Has coverage broad enough to reach the 
general public, including those who have dis-
abilities; and 

4. Includes a variety of methods for inform-
ing the public about the provisions of this 
part. 
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NOTE 2: Examples of methods for informing 
the general public about the provisions of 
this part include: (1) Use of television, radio, 
and newspaper releases, (2) pamphlets and 
posters displayed in doctors’ offices, hos-
pitals, and other appropriate locations, and 
(3) the use of a toll-free telephone service. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

§ 303.321 Comprehensive child find 
system. 

(a) General. (1) Each system must in-
clude a comprehensive child find sys-
tem that is consistent with part B of 
the Act (see 34 CFR 300.128), and meets 
the requirements of paragraphs (b) 
through (e) of this section. 

(2) The lead agency, with the advice 
and assistance of the Council, shall be 
responsible for implementing the child 
find system. 

(b) Procedures. The child find system 
must include the policies and proce-
dures that the State will follow to en-
sure that— 

(1) All infants and toddlers in the 
State who are eligible for services 
under this part are identified, located, 
and evaluated; and 

(2) An effective method is developed 
and implemented to determine which 
children are receiving needed early 
intervention services. 

(c) Coordination. (1) The lead agency, 
with the assistance of the Council, 
shall ensure that the child find system 
under this part is coordinated with all 
other major efforts to locate and iden-
tify children conducted by other State 
agencies responsible for administering 
the various education, health, and so-
cial service programs relevant to this 
part, tribes and tribal organizations 
that receive payments under this part, 
and other tribes and tribal organiza-
tions as appropriate, including efforts 
in the— 

(i) Program authorized under part B 
of the Act; 

(ii) Maternal and Child Health pro-
gram under title V of the Social Secu-
rity Act; 

(iii) Early Periodic Screening, Diag-
nosis and Treatment (EPSDT) program 
under title XIX of the Social Security 
Act; 

(iv) Developmental Disabilities As-
sistance and Bill of Rights Act; 

(v) Head Start Act; and 

(vi) Supplemental Security Income 
program under title XVI of the Social 
Security Act. 

(2) The lead agency, with the advice 
and assistance of the Council, shall 
take steps to ensure that— 

(i) There will not be unnecessary du-
plication of effort by the various agen-
cies involved in the State’s child find 
system under this part; and 

(ii) The State will make use of the re-
sources available through each public 
agency in the State to implement the 
child find system in an effective man-
ner. 

(d) Referral procedures. (1) The child 
find system must include procedures 
for use by primary referral sources for 
referring a child to the appropriate 
public agency within the system for— 

(i) Evaluation and assessment, in ac-
cordance with §§ 303.322 and 303.323; or 

(ii) As appropriate, the provision of 
services, in accordance with § 303.342(a) 
or § 303.345. 

(2) The procedures required in para-
graph (b)(1) of this section must— 

(i) Provide for an effective method of 
making referrals by primary referral 
sources; 

(ii) Ensure that referrals are made no 
more than two working days after a 
child has been identified; and 

(iii) Include procedures for deter-
mining the extent to which primary re-
ferral sources, especially hospitals and 
physicians, disseminate the informa-
tion, as described in § 303.320, prepared 
by the lead agency on the availability 
of early intervention services to par-
ents of infants and toddlers with dis-
abilities. 

(3) As used in paragraph (d)(1) of this 
section, primary referral sources in-
cludes— 

(i) Hospitals, including prenatal and 
postnatal care facilities; 

(ii) Physicians; 
(iii) Parents; 
(iv) Day care programs; 
(v) Local educational agencies; 
(vi) Public health facilities; 
(vii) Other social service agencies; 

and 
(viii) Other health care providers. 
(e) Timelines for public agencies to act 

on referrals. (1) Once the public agency 
receives a referral, it shall appoint a 
service coordinator as soon as possible. 
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(2) Within 45 days after it receives a 
referral, the public agency shall— 

(i) Complete the evaluation and as-
sessment activities in § 303.322; and 

(ii) Hold an IFSP meeting, in accord-
ance with § 303.342. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1432(4)(E)(vii), 
1435(a)(5)) 

NOTE: In developing the child find system 
under this part, States should consider (1) 
tracking systems based on high-risk condi-
tions at birth, and (2) other activities that 
are being conducted by various agencies or 
organizations in the State. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

§ 303.322 Evaluation and assessment. 
(a) General. (1) Each system must in-

clude the performance of a timely, 
comprehensive, multidisciplinary eval-
uation of each child, birth through age 
two, referred for evaluation, and a fam-
ily-directed identification of the needs 
of each child’s family to appropriately 
assist in the development of the child. 

(2) The lead agency shall be respon-
sible for ensuring that the require-
ments of this section are implemented 
by all affected public agencies and 
service providers in the State. 

(b) Definitions of evaluation and assess-
ment. As used in this part— 

(1) Evaluation means the procedures 
used by appropriate qualified personnel 
to determine a child’s initial and con-
tinuing eligibility under this part, con-
sistent with the definition of ‘‘infants 
and toddlers with disabilities’’ in 
§ 303.16, including determining the sta-
tus of the child in each of the develop-
mental areas in paragraph (c)(3)(ii) of 
this section. 

(2) Assessment means the ongoing pro-
cedures used by appropriate qualified 
personnel throughout the period of a 
child’s eligibility under this part to 
identify— 

(i) The child’s unique strengths and 
needs and the services appropriate to 
meet those needs; and 

(ii) The resources, priorities, and con-
cerns of the family and the supports 
and services necessary to enhance the 
family’s capacity to meet the develop-
mental needs of their infant or toddler 
with a disability. 

(c) Evaluation and assessment of the 
child. The evaluation and assessment of 
each child must— 

(1) Be conducted by personnel trained 
to utilize appropriate methods and pro-
cedures; 

(2) Be based on informed clinical 
opinion; and 

(3) Include the following: 
(i) A review of pertinent records re-

lated to the child’s current health sta-
tus and medical history. 

(ii) An evaluation of the child’s level 
of functioning in each of the following 
developmental areas: 

(A) Cognitive development. 
(B) Physical development, including 

vision and hearing. 
(C) Communication development. 
(D) Social or emotional development. 
(E) Adaptive development. 
(iii) An assessment of the unique 

needs of the child in terms of each of 
the developmental areas in paragraph 
(c)(3)(ii) of this section, including the 
identification of services appropriate 
to meet those needs. 

(d) Family assessment. (1) Family as-
sessments under this part must be fam-
ily-directed and designed to determine 
the resources, priorities, and concerns 
of the family and the identification of 
the supports and services necessary to 
enhance the family’s capacity to meet 
the developmental needs of the child. 

(2) Any assessment that is conducted 
must be voluntary on the part of the 
family. 

(3) If an assessment of the family is 
carried out, the assessment must— 

(i) Be conducted by personnel trained 
to utilize appropriate methods and pro-
cedures; 

(ii) Be based on information provided 
by the family through a personal inter-
view; and 

(iii) Incorporate the family’s descrip-
tion of its resources, priorities, and 
concerns related to enhancing the 
child’s development. 

(e) Timelines. (1) Except as provided in 
paragraph (e)(2) of this section, the 
evaluation and initial assessment of 
each child (including the family assess-
ment) must be completed within the 45- 
day time period required in § 303.321(e). 

(2) The lead agency shall develop pro-
cedures to ensure that in the event of 
exceptional circumstances that make 
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it impossible to complete the evalua-
tion and assessment within 45 days 
(e.g., if a child is ill), public agencies 
will— 

(i) Document those circumstances; 
and 

(ii) Develop and implement an in-
terim IFSP, to the extent appropriate 
and consistent with § 303.345 (b)(1) and 
(b)(2). 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(3); 1436 (a)(1), 
(a)(2), (d)(1), and (d)(2)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

§ 303.323 Nondiscriminatory proce-
dures. 

Each lead agency shall adopt non-
discriminatory evaluation and assess-
ment procedures. The procedures must 
provide that public agencies respon-
sible for the evaluation and assessment 
of children and families under this part 
shall ensure, at a minimum, that— 

(a) Tests and other evaluation mate-
rials and procedures are administered 
in the native language of the parents 
or other mode of communication, un-
less it is clearly not feasible to do so; 

(b) Any assessment and evaluation 
procedures and materials that are used 
are selected and administered so as not 
to be racially or culturally discrimina-
tory; 

(c) No single procedure is used as the 
sole criterion for determining a child’s 
eligibility under this part; and 

(d) Evaluations and assessments are 
conducted by qualified personnel. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(3); 1436 (a)(1), 
(d)(2), and (d)(3)) 

INDIVIDUALIZED FAMILY SERVICE PLANS 
(IFSPS) 

§ 303.340 General. 
(a) Each system must include poli-

cies and procedures regarding individ-
ualized family service plans (IFSPs) 
that meet the requirements of this sec-
tion and §§ 303.341 through 303.346. 

(b) As used in this part, individualized 
family service plan and IFSP mean a 
written plan for providing early inter-

vention services to a child eligible 
under this part and the child’s family. 
The plan must— 

(1) Be developed in accordance with 
§§ 303.342 and 303.343; 

(2) Be based on the evaluation and as-
sessment described in § 303.322; and 

(3) Include the matters specified in 
§ 303.344. 

(c) Lead agency responsibility. The 
lead agency shall ensure that an IFSP 
is developed and implemented for each 
eligible child, in accordance with the 
requirements of this part. If there is a 
dispute between agencies as to who has 
responsibility for developing or imple-
menting an IFSP, the lead agency shall 
resolve the dispute or assign responsi-
bility. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1436) 
NOTE: In instances where an eligible child 

must have both an IFSP and an individual-
ized service plan under another Federal pro-
gram, it may be possible to develop a single 
consolidated document, provided that it (1) 
contains all of the required information in 
§ 303.344, and (2) is developed in accordance 
with the requirements of this part. 

§ 303.341 [Reserved] 

§ 303.342 Procedures for IFSP develop-
ment, review, and evaluation. 

(a) Meeting to develop initial IFSP— 
timelines. For a child who has been 
evaluated for the first time and deter-
mined to be eligible, a meeting to de-
velop the initial IFSP must be con-
ducted within the 45-day time period in 
§ 303.321(e). 

(b) Periodic review. (1) A review of the 
IFSP for a child and the child’s family 
must be conducted every six months, 
or more frequently if conditions war-
rant, or if the family requests such a 
review. The purpose of the periodic re-
view is to determine— 

(i) The degree to which progress to-
ward achieving the outcomes is being 
made; and 

(ii) Whether modification or revision 
of the outcomes or services is nec-
essary. 

(2) The review may be carried out by 
a meeting or by another means that is 
acceptable to the parents and other 
participants. 
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(c) Annual meeting to evaluate the 
IFSP. A meeting must be conducted on 
at least an annual basis to evaluate the 
IFSP for a child and the child’s family, 
and, as appropriate, to revise its provi-
sions. The results of any current eval-
uations conducted under § 303.322(c), 
and other information available from 
the ongoing assessment of the child 
and family, must be used in deter-
mining what services are needed and 
will be provided. 

(d) Accessibility and convenience of 
meetings. (1) IFSP meetings must be 
conducted— 

(i) In settings and at times that are 
convenient to families; and 

(ii) In the native language of the 
family or other mode of communica-
tion used by the family, unless it is 
clearly not feasible to do so. 

(2) Meeting arrangements must be 
made with, and written notice provided 
to, the family and other participants 
early enough before the meeting date 
to ensure that they will be able to at-
tend. 

(e) Parental consent. The contents of 
the IFSP must be fully explained to 
the parents and informed written con-
sent from the parents must be obtained 
prior to the provision of early interven-
tion services described in the plan. If 
the parents do not provide consent 
with respect to a particular early 
intervention service or withdraw con-
sent after first providing it, that serv-
ice may not be provided. The early 
intervention services to which parental 
consent is obtained must be provided. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1436) 
NOTE: The requirement for the annual 

evaluation incorporates the periodic review 
process. Therefore, it is necessary to have 
only one separate periodic review each year 
(i.e., six months after the initial and subse-
quent annual IFSP meetings), unless condi-
tions warrant otherwise. 

Because the needs of infants and toddlers 
change so rapidly during the course of a 
year, certain evaluation procedures may 
need to be repeated before conducting the 
periodic reviews and annual evaluation 
meetings in paragraphs (b) and (c) of this 
section. 

§ 303.343 Participants in IFSP meet-
ings and periodic reviews. 

(a) Initial and annual IFSP meetings. 
(1) Each initial meeting and each an-
nual meeting to evaluate the IFSP 
must include the following partici-
pants: 

(i) The parent or parents of the child. 
(ii) Other family members, as re-

quested by the parent, if feasible to do 
so; 

(iii) An advocate or person outside of 
the family, if the parent requests that 
the person participate. 

(iv) The service coordinator who has 
been working with the family since the 
initial referral of the child for evalua-
tion, or who has been designated by the 
public agency to be responsible for im-
plementation of the IFSP. 

(v) A person or persons directly in-
volved in conducting the evaluations 
and assessments in § 303.322. 

(vi) As appropriate, persons who will 
be providing services to the child or 
family. 

(2) If a person listed in paragraph 
(a)(1)(v) of this section is unable to at-
tend a meeting, arrangements must be 
made for the person’s involvement 
through other means, including— 

(i) Participating in a telephone con-
ference call; 

(ii) Having a knowledgeable author-
ized representative attend the meeting; 
or 

(iii) Making pertinent records avail-
able at the meeting. 

(b) Periodic review. Each periodic re-
view must provide for the participation 
of persons in paragraphs (a)(1)(i) 
through (a)(1)(iv) of this section. If con-
ditions warrant, provisions must be 
made for the participation of other rep-
resentatives identified in paragraph (a) 
of this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1436(b)) 

§ 303.344 Content of an IFSP. 

(a) Information about the child’s status. 
(1) The IFSP must include a statement 
of the child’s present levels of physical 
development (including vision, hearing, 
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and health status), cognitive develop-
ment, communication development, so-
cial or emotional development, and 
adaptive development. 

(2) The statement in paragraph (a)(1) 
of this section must be based on profes-
sionally acceptable objective criteria. 

(b) Family information. With the con-
currence of the family, the IFS must 
include a statement of the family’s re-
sources, priorities, and concerns re-
lated to enhancing the development of 
the child. 

(c) Outcomes. The IFSP must include 
a statement of the major outcomes ex-
pected to be achieved for the child and 
family, and the criteria, procedures, 
and timeliness used to determine— 

(1) The degree to which progress to-
ward achieving the outcomes is being 
made; and 

(2) Whether modifications or revi-
sions of the outcomes or services are 
necessary. 

(d) Early intervention services. (1) The 
IFSP must include a statement of the 
specific early intervention services 
necessary to meet the unique needs of 
the child and the family to achieve the 
outcomes identified in paragraph (c) of 
this section, including— 

(i) The frequency, intensity, and 
method of delivering the services; 

(ii) The natural environments, as de-
scribed in § 303.12(b), and § 303.18 in 
which early intervention services will 
be provided, and a justification of the 
extent, if any, to which the services 
will not be providied in a natural envi-
ronment; 

(iii) The location of the services; and 
(iv) The payment arrangements, if 

any. 
(2) As used in paragraph (d)(1)(i) of 

this section— 
(i) Frequency and intensity mean the 

number of days or sessions that a serv-
ice will be provided, the length of time 
the service is provided during each ses-
sion, and whether the service is pro-
vided on an individual or group basis; 
and 

(ii) Method means how a service is 
provided. 

(3) As used in paragraph (d)(1)(iii) of 
this section, location means the actual 
place or places where a service will be 
provided. 

(e) Other services. (1) To the extent 
appropriate, the IFSP must include— 

(i) Medical and other services that 
the child needs, but that are not re-
quired under this part; and 

(ii) The funding sources to be used in 
paying for those services or the steps 
that will be taken to secure those serv-
ices through public or private sources. 

(2) The requirement in paragraph 
(e)(1) of this section does not apply to 
routine medical services (e.g., immuni-
zations and ‘‘well-baby’’ care), unless a 
child needs those services and the serv-
ices are not otherwise available or 
being provided. 

(f) Dates; duration of services. The 
IFSP must include— 

(1) The projected dates for initiation 
of the services in paragraph (d)(1) of 
this section as soon as possible after 
the IFSP meetings described in 
§ 303.342; and 

(2) The anticipated duration of those 
services. 

(g) Service coordinator. (1) The IFSP 
must include the name of the service 
coordinator from the profession most 
immediately relevant to the child’s or 
family’s needs (or who is otherwise 
qualified to carry out all applicable re-
sponsibilities under this part), who will 
be responsible for the implementation 
of the IFSP and coordination with 
other agencies and persons. 

(2) In meeting the requirements in 
paragraph (g)(1) of this section, the 
public agency may— 

(i) Assign the same service coordi-
nator who was appointed at the time 
that the child was initially referred for 
evaluation to be responsible for imple-
menting a child’s and family’s IFSP; or 

(ii) Appoint a new service coordi-
nator. 

(3) As used in paragraph (g)(1) of this 
section, the term profession includes 
‘‘service coordination.’’ 

(h) Transition from Part C services. (1) 
The IFSP must include the steps to be 
taken to support the transition of the 
child, in accordance with § 303.148, to— 

(i) Preschool services under Part B of 
the Act, to the extent that those serv-
ices are appropriate; or 

(ii) Other services that may be avail-
able, if appropriate. 

(2) The steps required in paragraph 
(h)(1) of this section include— 
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(i) Discussions with, and training of, 
parents regarding future placements 
and other matters related to the child’s 
transition; 

(ii) Procedures to prepare the child 
for changes in service delivery, includ-
ing steps to help the child adjust to, 
and function in, a new setting; and 

(iii) With parental consent, the trans-
mission of information about the child 
to the local educational agency, to en-
sure continuity of services, including 
evaluation and assessment information 
required in § 303.322, and copies of 
IFSPs that have been developed and 
implemented in accordance with 
§§ 303.340 through 303.346. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1436(d)) 
NOTE 1: With respect to the requirements 

in paragraph (d) of this section, the appro-
priate location of services for some infants 
and toddlers might be a hospital setting— 
during the period in which they require ex-
tensive medical intervention. However, for 
these and other eligible children, early inter-
vention services must be provided in natural 
environments (e.g., the home, child care cen-
ters, or other community settings) to the 
maximum extent appropriate to the needs of 
the child. 

NOTE 2: Throughout the process of devel-
oping and implementing IFSPs for an eligi-
ble child and the child’s family, it is impor-
tant for agencies to recognize the variety of 
roles that family members play in enhancing 
the child’s development. It also is important 
that the degree to which the needs of the 
family are addressed in the IFSP process is 
determined in a collaborative manner with 
the full agreement and participation of the 
parents of the child. Parents retain the ulti-
mate decision in determining whether they, 
their child, or other family members will ac-
cept or decline services under this part. 

NOTE 3: The early intervention services in 
paragraph (d) of this section are those serv-
ices that a State is required to provide to a 
child in accordance with § 303.12. 

The ‘‘other services’’ in paragraph (e) of 
this section are services that a child or fam-
ily needs, but that are neither required nor 
covered under this part. While listing the 
non-required services in the IFSP does not 
mean that those services must be provided, 
their identification can be helpful to both 
the child’s family and the service coordi-
nator, for the following reasons: First, the 
IFSP would provide a comprehensive picture 
of the child’s total service needs (including 
the need for medical and health services, as 
well as early intervention services). Second, 
it is appropriate for the service coordinator 

to assist the family in securing the non-re-
quired services (e.g., by (1) determining if 
there is a public agency that could provide 
financial assistance, if needed, (2) assisting 
in the preparation of eligibility claims or in-
surance claims, if needed, and (3) assisting 
the family in seeking out and arranging for 
the child to receive the needed medical- 
health services). 

Thus, to the extent appropriate, it is im-
portant for a State’s procedures under this 
part to provide for ensuring that other needs 
of the child, and of the family related to en-
hancing the development of the child, such 
as medical and health needs, are considered 
and addressed, including determining (1) who 
will provide each service, and when, where, 
and how it will be provided, and (2) how the 
service will be paid for (e.g., through private 
insurance, an existing Federal-State funding 
source, such as Medicaid or EPSDT, or some 
other funding arrangement). 

NOTE 4: Although the IFSP must include 
information about each of the items in para-
graphs (b) through (h) of this section, this 
does not mean that the IFSP must be a de-
tailed, lengthy document. It might be a brief 
outline, with appropriate attachments that 
address each of the points in the paragraphs 
under this section. It is important for the 
IFSP itself to be clear about (a) what serv-
ices are to be provided, (b) the actions that 
are to be taken by the service coordinator in 
initiating those services, and (c) what ac-
tions will be taken by the parents. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998; 64 FR 12536, Mar. 12, 
1999] 

§ 303.345 Provision of services before 
evaluation and assessment are com-
pleted. 

Early intervention services for an eli-
gible child and the child’s family may 
commence before the completion of the 
evaluation and assessment in § 303.322, 
if the following conditions are met: 

(a) Parental consent is obtained. 
(b) An interim IFSP is developed that 

includes— 
(1) The name of the service coordi-

nator who will be responsible, con-
sistent with § 303.344(g), for implemen-
tation of the interim IFSP and coordi-
nation with other agencies and per-
sons; and 

(2) The early intervention services 
that have been determined to be needed 
immediately by the child and the 
child’s family. 
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(c) The evaluation and assessment 
are completed within the time period 
required in § 303.322(e). 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1436(c)) 
NOTE: This section is intended to accom-

plish two specific purposes: (1) To facilitate 
the provision of services in the event that a 
child has obvious immediate needs that are 
identified, even at the time of referral (e.g., 
a physician recommends that a child with 
cerebral palsy begin receiving physical ther-
apy as soon as possible), and (2) to ensure 
that the requirements for the timely evalua-
tion and assessment are not circumvented. 

§ 303.346 Responsibility and account-
ability. 

Each agency or person who has a di-
rect role in the provision of early inter-
vention services is responsible for mak-
ing a good faith effort to assist each el-
igible child in achieving the outcomes 
in the child’s IFSP. However, part C of 
the Act does not require that any agen-
cy or person be held accountable if an 
eligible child does not achieve the 
growth projected in the child’s IFSP. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1436) 

PERSONNEL TRAINING AND STANDARDS 

§ 303.360 Comprehensive system of 
personnel development. 

(a) Each system must include a com-
prehensive system of personnel devel-
opment. 

(b) The personnel development sys-
tem under this part must— 

(1) Be consistent with the com-
prehensive system of personnel devel-
opment required under part B of the 
Act (34 CFR 300.380 through 300.387); 

(2) Provide for preservice and inserv-
ice training to be conducted on an 
interdisciplinary basis, to the extent 
appropriate; 

(3) Provide for the training of a vari-
ety of personnel needed to meet the re-
quirements of this part, including pub-
lic and private providers, primary re-
ferral sources, paraprofessionals, and 
persons who will serve as service coor-
dinators; and 

(4) Ensure that the training provided 
relates specifically to— 

(i) Understanding the basic compo-
nents of early intervention services 
available in the State; 

(ii) Meeting the interrelated social or 
emotional, health, developmental, and 
educational needs of eligible children 
under this part; and 

(iii) Assisting families in enhancing 
the development of their children, and 
in participating fully in the develop-
ment and implementation of IFSPs. 

(c) A personnel development system 
under this part may include— 

(1) Implementing innovative strate-
gies and activities for the recruitment 
and retention of early intervention 
service providers; 

(2) Promoting the preparation of 
early intervention providers who are 
fully and appropriately qualified to 
provide early intervention services 
under this part; 

(3) Training personnel to work in 
rural and inner-city areas; and 

(4) Training personnel to coordinate 
transition services for infants and tod-
dlers with disabilities from an early 
intervention program under this part 
to a preschool program under part B of 
the Act or to other preschool or other 
appropriate services. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(8)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

§ 303.361 Personnel standards. 

(a) As used in this part— 
(1) Appropriate professional require-

ments in the State means entry level re-
quirements that— 

(i) Are based on the highest require-
ments in the State applicable to the 
profession or discipline in which a per-
son is providing early intervention 
services; and 

(ii) Establish suitable qualifications 
for personnel providing early interven-
tion services under this part to eligible 
children and their families who are 
served by State, local, and private 
agencies. 

(2) Highest requirements in the State 
applicable to a specific profession or dis-
cipline means the highest entry-level 
academic degree needed for any State 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00202 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



203 

Off. of Spec. Educ. and Rehab. Services, Education § 303.361 

approved or recognized certification, li-
censing, registration, or other com-
parable requirements that apply to 
that profession or discipline. 

(3) Profession or discipline means a 
specific occupational category that— 

(i) Provides early intervention serv-
ices to children eligible under this part 
and their families; 

(ii) Has been established or des-
ignated by the State; and 

(iii) Has a required scope of responsi-
bility and degree of supervision. 

(4) State approved or recognized certifi-
cation, licensing, registration, or other 
comparable requirements means the re-
quirements that a State legislature ei-
ther has enacted or has authorized a 
State agency to promulgate through 
rules to establish the entry-level stand-
ards for employment in a specific pro-
fession or discipline in that State. 

(b)(1) Each statewide system must 
have policies and procedures relating 
to the establishment and maintenance 
of standards to ensure that personnel 
necessary to carry out the purposes of 
this part are appropriately and ade-
quately prepared and trained. 

(2) The policies and procedures re-
quired in paragraph (b)(1) of this sec-
tion must provide for the establish-
ment and maintenance of standards 
that are consistent with any State-ap-
proved or State-recognized certifi-
cation, licensing, registration, or other 
comparable requirements that apply to 
the profession or discipline in which a 
person is providing early intervention 
services. 

(c) To the extent that a State’s 
standards for a profession or discipline, 
including standards for temporary or 
emergency certification, are not based 
on the highest requirements in the 
State applicable to a specific profes-
sion or discipline, the State’s applica-
tion for assistance under this part 
must include the steps the State is 
taking, the procedures for notifying 
public agencies and personnel of those 
steps, and the timelines it has estab-
lished for the retraining or hiring of 
personnel that meet appropriate pro-
fessional requirements in the State. 

(d)(1) In meeting the requirements in 
paragraphs (b) and (c) of this section, a 
determination must be made about the 
status of personnel standards in the 

State. That determination must be 
based on current information that ac-
curately describes, for each profession 
or discipline in which personnel are 
providing early intervention services, 
whether the applicable standards are 
consistent with the highest require-
ments in the State for that profession 
or discipline. 

(2) The information required in para-
graph (d)(1) of this section must be on 
file in the lead agency, and available to 
the public. 

(e) In identifying the ‘‘highest re-
quirements in the State’’ for purposes 
of this section, the requirements of all 
State statutes and the rules of all 
State agencies applicable to serving 
children eligible under this part and 
their families must be considered. 

(f) A State may allow paraprofes-
sionals and assistants who are appro-
priately trained and supervised, in ac-
cordance with State law, regulations, 
or written policy, to assist in the pro-
vision of early intervention services to 
eligible children under this part. 

(g) In implementing this section, a 
State may adopt a policy that includes 
making ongoing good-faith efforts to 
recruit and hire appropriately and ade-
quately trained personnel to provide 
early intervention services to eligible 
children, including, in a geographic 
area of the State where there is a 
shortage of personnel that meet these 
qualifications, the most qualified indi-
viduals available who are making sat-
isfactory progress toward completing 
applicable course work necessary to 
meet the standards described in para-
graph (b)(2) of this section, consistent 
with State law, within 3 years. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(9)) 
NOTE: This section requires that a State 

use its own existing highest requirements to 
determine the standards appropriate to per-
sonnel who provide early intervention serv-
ices under this part. The regulations do not 
require States to set any specified training 
standard, such as a master’s degree, for em-
ployment of personnel who provide services 
under this part. 

The regulations permit each State to de-
termine the specific occupational categories 
required to provide early intervention serv-
ices to children eligible under this part and 
their families, and to revise or expand these 
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categories as needed. The professions or dis-
ciplines need not be limited to traditional 
occupational categories. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18295, Apr. 14, 1998] 

Subpart E—Procedural Safeguards 

GENERAL 

§ 303.400 General responsibility of lead 
agency for procedural safeguards. 

Each lead agency shall be responsible 
for— 

(a) Establishing or adopting proce-
dural safeguards that meet the require-
ments of this subpart; and 

(b) Ensuring effective implementa-
tion of the safeguards by each public 
agency in the State that is involved in 
the provision of early intervention 
services under this part. 

(Authority: 20 U.S.C. 1439) 

§ 303.401 Definitions of consent, native 
language, and personally identifi-
able information. 

As used in this subpart— 
(a) Consent means that— 
(1) The parent has been fully in-

formed of all information relevant to 
the activity for which consent is 
sought, in the parent’s native language 
or other mode of communication; 

(2) The parent understands and 
agrees in writing to the carrying out of 
the activity for which consent is 
sought, and the consent describes that 
activity and lists the records (if any) 
that will be released and to whom; and 

(3) The parent understands that the 
granting of consent is voluntary on the 
part of the parent and may be revoked 
at any time; 

(b) Native language, where used with 
reference to persons of limited English 
proficiency, means the language or 
mode of communication normally used 
by the parent of a child eligible under 
this part; 

(c) Personally identifiable means that 
information includes— 

(1) The name of the child, the child’s 
parent, or other family member; 

(2) The address of the child; 
(3) A personal identifier, such as the 

child’s or parent’s social security num-
ber; or 

(4) A list of personal characteristics 
or other information that would make 
it possible to identify the child with 
reasonable certainty. 

(Authority: 20 U.S.C. 1439) 

§ 303.402 Opportunity to examine 
records. 

In accordance with the confiden-
tiality procedures in the regulations 
under part B of the Act (34 CFR 300.560 
through 300.576), the parents of a child 
eligible under this part must be af-
forded the opportunity to inspect and 
review records relating to evaluations 
and assessments, eligibility determina-
tions, development and implementa-
tion of IFSPs, individual complaints 
dealing with the child, and any other 
area under this part involving records 
about the child and the child’s family. 

(Authority: 20 U.S.C. 1439(a)(4)) 

§ 303.403 Prior notice; native language. 

(a) General. Written prior notice must 
be given to the parents of a child eligi-
ble under this part a reasonable time 
before a public agency or service pro-
vider proposes, or refuses, to initiate or 
change the identification, evaluation, 
or placement of the child, or the provi-
sion of appropriate early intervention 
services to the child and the child’s 
family. 

(b) Content of notice. The notice must 
be in sufficient detail to inform the 
parents about— 

(1) The action that is being proposed 
or refused; 

(2) The reasons for taking the action; 
(3) All procedural safeguards that are 

available under §§ 303.401–303.460 of this 
part; and 

(4) The State complaint procedures 
under §§ 303.510–303.512, including a de-
scription of how to file a complaint and 
the timelines under those procedures. 

(c) Native language. (1) The notice 
must be— 

(i) Written in language understand-
able to the general public; and 

(ii) Provided in the native language 
of the parents, unless it is clearly not 
feasible to do so. 

(2) If the native language or other 
mode of communication of the parent 
is not a written language, the public 
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agency, or designated service provider, 
shall take steps to ensure that— 

(i) The notice is translated orally or 
by other means to the parent in the 
parent’s native language or other mode 
of communication; 

(ii) The parent understands the no-
tice; and 

(iii) There is written evidence that 
the requirements of this paragraph 
have been met. 

(3) If a parent is deaf or blind, or has 
no written language, the mode of com-
munication must be that normally 
used by the parent (such as sign lan-
guage, braille, or oral communication). 

(Authority: 20 U.S.C. 1439(a)(6) and (7)) 

[58 FR 40959, July 30, 1993, as amended at 64 
FR 12536, Mar. 12, 1999] 

§ 303.404 Parent consent. 

(a) Written parental consent must be 
obtained before— 

(1) Conducting the initial evaluation 
and assessment of a child under 
§ 303.322; and 

(2) Initiating the provision of early 
intervention services (see § 303.342(e)). 

(b) If consent is not given, the public 
agency shall make reasonable efforts 
to ensure that the parent— 

(1) Is fully aware of the nature of the 
evaluation and assessment or the serv-
ices that would be available; and 

(2) Understands that the child will 
not be able to receive the evaluation 
and assessment or services unless con-
sent is given. 

(Authority: 20 U.S.C. 1439) 
NOTE 1: In addition to the consent require-

ments in this section, other consent require-
ments are included in (1) § 303.460(a), regard-
ing the exchange of personally identifiable 
information among agencies, and (2) the con-
fidentiality provisions in the regulations 
under part B of the Act (34 CFR 300.571) and 
34 CFR part 99 (Family Educational Rights 
and Privacy), both of which apply to this 
part. 

NOTE 2: Under § 300.504(b) of the part B reg-
ulations, a public agency may initiate proce-
dures to challenge a parent’s refusal to con-
sent to the initial evaluation of the parent’s 
child and, if successful, obtain the evalua-
tion. This provision applies to eligible chil-
dren under this part, since the part B evalua-
tion requirement applies to all children with 
disabilities in a State, including infants and 
toddlers. 

§ 303.405 Parent right to decline serv-
ice. 

The parents of a child eligible under 
this part may determine whether they, 
their child, or other family members 
will accept or decline any early inter-
vention service under this part in ac-
cordance with State law, and may de-
cline such a service after first accept-
ing it, without jeopardizing other early 
intervention services under this part. 

(Authority: 20 U.S.C. 1439(a)(3)) 

§ 303.406 Surrogate parents. 

(a) General. Each lead agency shall 
ensure that the rights of children eligi-
ble under this part are protected if— 

(1) No parent (as defined in § 303.18) 
can be identified; 

(2) The public agency, after reason-
able efforts, cannot discover the where-
abouts of a parent; or 

(3) The child is a ward of the State 
under the laws of that State. 

(b) Duty of lead agency and other pub-
lic agencies. The duty of the lead agen-
cy, or other public agency under para-
graph (a) of this section, includes the 
assignment of an individual to act as a 
surrogate for the parent. This must in-
clude a method for— 

(1) Determining whether a child 
needs a surrogate parent; and 

(2) Assigning a surrogate parent to 
the child. 

(c) Criteria for selecting surrogates. (1) 
The lead agency or other public agency 
may select a surrogate parent in any 
way permitted under State law. 

(2) Public agencies shall ensure that 
a person selected as a surrogate par-
ent— 

(i) Has no interest that conflicts with 
the interests of the child he or she rep-
resents; and 

(ii) Has knowledge and skills that en-
sure adequate representation of the 
child. 

(d) Non-employee requirement; com-
pensation. (1) A person assigned as a 
surrogate parent may not be— 

(i) An employee of any State agency; 
or 

(ii) A person or an employee of a per-
son providing early intervention serv-
ices to the child or to any family mem-
ber of the child. 
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(2) A person who otherwise qualifies 
to be a surrogate parent under para-
graph (d)(1) of this section is not an 
employee solely because he or she is 
paid by a public agency to serve as a 
surrogate parent. 

(e) Responsibilities. A surrogate parent 
may represent a child in all matters re-
lated to— 

(1) The evaluation and assessment of 
the child; 

(2) Development and implementation 
of the child’s IFSPs, including annual 
evaluations and periodic reviews; 

(3) The ongoing provision of early 
intervention services to the child; and 

(4) Any other rights established 
under this part. 

(Authority: 20 U.S.C. 1439(a)(5)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

MEDIATION AND DUE PROCESS PROCE-
DURES FOR PARENTS AND CHILDREN 

§ 303.419 Mediation. 
(a) General. Each State shall ensure 

that procedures are established and im-
plemented to allow parties to disputes 
involving any matter described in 
§ 303.403(a) to resolve the disputes 
through a mediation process which, at 
a minimum, must be available when-
ever a hearing is requested under 
§ 303.420. The lead agency may either 
use the mediation system established 
under Part B of the Act or establish its 
own system. 

(b) Requirements. The procedures 
must meet the following requirements: 

(1) The procedures must ensure that 
the mediation process— 

(i) Is voluntary on the part of the 
parties; 

(ii) Is not used to deny or delay a par-
ent’s right to a due process hearing 
under § 303.420, or to deny any other 
rights afforded under Part C of the Act; 
and 

(iii) Is conducted by a qualified and 
impartial mediator who is trained in 
effective mediation techniques. 

(2) The State shall maintain a list of 
individuals who are qualified mediators 
and knowledgeable in laws and regula-
tions relating to the provision of spe-
cial education and related services. 

(3) The State shall bear the cost of 
the mediation process, including the 

costs of meetings described in para-
graph (c) of this section. 

(4) Each session in the mediation 
process must be scheduled in a timely 
manner and must be held in a location 
that is convenient to the parties to the 
dispute. 

(5) An agreement reached by the par-
ties to the dispute in the mediation 
process must be set forth in a written 
mediation agreement. 

(6) Discussions that occur during the 
mediation process must be confidential 
and may not be used as evidence in any 
subsequent due process hearings or 
civil proceedings, and the parties to 
the mediation process may be required 
to sign a confidentiality pledge prior to 
the commencement of the process. 

(c) Meeting to encourage mediation. A 
State may establish procedures to re-
quire parents who elect not to use the 
mediation process to meet, at a time 
and location convenient to the parents, 
with a disinterested party— 

(1) Who is under contract with a par-
ent training and information center or 
community parent resource center in 
the State established under sections 
682 or 683 of the Act, or an appropriate 
alternative dispute resolution entity; 
and 

(2) Who would explain the benefits of 
the mediation process and encourage 
the parents to use the process. 

(Authority: 20 U.S.C. 1415(e) and 1439(a)(8)) 

[63 FR 18296, Apr. 14, 1998] 

§ 303.420 Due process procedures. 

Each system must include written 
procedures including procedures for 
mediation as described in § 303.419, for 
the timely administrative resolution of 
individual child complaints by parents 
concerning any of the matters in 
§ 303.403(a). A State may meet this re-
quirement by— 

(a) Adopting the mediation and due 
process procedures in 34 CFR 300.506 
through 300.512 and developing proce-
dures that meet the requirements of 
§ 303.425; or 

(b) Developing procedures that— 
(1) Meet the requirements in § 303.419 

and §§ 303.421 through 303.425; and 
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(2) Provide parents a means of filing 
a complaint. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1439(a)(1)) 
NOTE 1: Sections 303.420 through 303.425 are 

concerned with the adoption of impartial 
procedures for resolving individual child 
complaints (i.e., complaints that generally 
affect only a single child or the child’s fam-
ily). These procedures require the appoint-
ment of a decision-maker who is impartial, 
as defined in § 303.421(b), to resolve a dispute 
concerning any of the matters in § 303.403(a). 
The decision of the impartial decision-maker 
is binding unless it is reversed on appeal. 

A different type of administrative proce-
dure is included in §§ 303.510 through 303.512 
of subpart F of this part. Under those proce-
dures, the lead agency is responsible for (1) 
investigating any complaint that it receives 
(including individual child complaints and 
those that are systemic in nature), and (2) 
resolving the complaint if the agency deter-
mines that a violation has occurred. 

NOTE 2: It is important that the adminis-
trative procedures developed by a State be 
designed to result in speedy resolution of 
complaints. An infant’s or toddler’s develop-
ment is so rapid that undue delay could be 
potentially harmful. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.421 Appointment of an impartial 
person. 

(a) Qualifications and duties. An im-
partial person must be appointed to 
implement the complaint resolution 
process in this subpart. The person 
must— 

(1) Have knowledge about the provi-
sions of this part and the needs of, and 
services available for, eligible children 
and their families; and 

(2) Perform the following duties: 
(i) Listen to the presentation of rel-

evant viewpoints about the complaint, 
examine all information relevant to 
the issues, and seek to reach a timely 
resolution of the complaint. 

(ii) Provide a record of the pro-
ceedings, including a written decision. 

(b) Definition of impartial. (1) As used 
in this section, impartial means that 
the person appointed to implement the 
complaint resolution process— 

(i) Is not an employee of any agency 
or other entity involved in the provi-
sion of early intervention services or 
care of the child; and 

(ii) Does not have a personal or pro-
fessional interest that would conflict 
with his or her objectivity in imple-
menting the process. 

(2) A person who otherwise qualifies 
under paragraph (b)(1) of this section is 
not an employee of an agency solely 
because the person is paid by the agen-
cy to implement the complaint resolu-
tion process. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1439(a)(1)) 

§ 303.422 Parent rights in administra-
tive proceedings. 

(a) General. Each lead agency shall 
ensure that the parents of children eli-
gible under this part are afforded the 
rights in paragraph (b) of this section 
in any administrative proceedings car-
ried out under § 303.420. 

(b) Rights. Any parent involved in an 
administrative proceeding has the 
right to— 

(1) Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
early intervention services for children 
eligible under this part; 

(2) Present evidence and confront, 
cross-examine, and compel the attend-
ance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the proceeding that has not 
been disclosed to the parent at least 
five days before the proceeding; 

(4) Obtain a written or electronic ver-
batim transcription of the proceeding; 
and 

(5) Obtain written findings of fact 
and decisions. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1439) 

§ 303.423 Convenience of proceedings; 
timelines. 

(a) Any proceeding for implementing 
the complaint resolution process in 
this subpart must be carried out at a 
time and place that is reasonably con-
venient to the parents. 

(b) Each lead agency shall ensure 
that, not later than 30 days after the 
receipt of a parent’s complaint, the im-
partial proceeding required under this 
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subpart is completed and a written de-
cision mailed to each of the parties. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1439(a)(1)) 
NOTE: Under part B of the Act, States are 

allowed 45 days to conduct an impartial due 
process hearing (i.e., within 45 days after the 
receipt of a request for a hearing, a decision 
is reached and a copy of the decision is 
mailed to each of the parties). (See 34 CFR 
300.512.) Thus, if a State, in meeting the re-
quirements of § 303.420, elects to adopt the 
due process procedures under part B, that 
State would also have 45 days for hearings. 
However, any State in that situation is en-
couraged (but not required) to accelerate the 
timeline for the due process hearing for chil-
dren who are eligible under this part—from 
45 days to the 30-day timeline in this section. 
Because the needs of children in the birth- 
through-two-age range change so rapidly, 
quick resolution of complaints is important. 

§ 303.424 Civil action. 
Any party aggrieved by the findings 

and decision regarding an administra-
tive complaint has the right to bring a 
civil action in State or Federal court 
under section 639(a)(1) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1439(a)(1)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.425 Status of a child during pro-
ceedings. 

(a) During the pendency of any pro-
ceeding involving a complaint under 
this subpart, unless the public agency 
and parents of a child otherwise agree, 
the child must continue to receive the 
appropriate early intervention services 
currently being provided. 

(b) If the complaint involves an ap-
plication for initial services under this 
part, the child must receive those serv-
ices that are not in dispute. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1439(a)(7)) 

CONFIDENTIALITY 

§ 303.460 Confidentiality of informa-
tion. 

(a) Each State shall adopt or develop 
policies and procedures that the State 

will follow in order to ensure the pro-
tection of any personally identifiable 
information collected, used, or main-
tained under this part, including the 
right of parents to written notice of 
and written consent to the exchange of 
this information among agencies con-
sistent with Federal and State law. 

(b) These policies and procedures 
must meet the requirements in 34 CFR 
300.560 through 300.576, with the modi-
fications specified in § 303.5(b). 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1439(a)(2), 1442) 
NOTE: With the modifications referred to in 

paragraph (b) of this section, the confiden-
tiality requirements in the regulations im-
plementing part B of the Act (34 CFR 300.560 
through 300.576) are to be used by public 
agencies to meet the confidentiality require-
ments under part C of the Act and this sec-
tion (§ 303.460). 

The part B provisions incorporate by ref-
erence the regulations in 34 CFR part 99 
(Family Educational Rights and Privacy); 
therefore, those regulations also apply to 
this part. 

Subpart F—State Administration 

GENERAL 

§ 303.500 Lead agency establishment 
or designation. 

Each system must include a single 
line of responsibility in a lead agency 
that— 

(a) Is established or designated by 
the Governor; and 

(b) Is responsible for the administra-
tion of the system, in accordance with 
the requirements of this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)) 

§ 303.501 Supervision and monitoring 
of programs. 

(a) General. Each lead agency is re-
sponsible for— 

(1) The general administration and 
supervision of programs and activities 
receiving assistance under this part; 
and 

(2) The monitoring of programs and 
activities used by the State to carry 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00208 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



209 

Off. of Spec. Educ. and Rehab. Services, Education § 303.512 

out this part, whether or not these pro-
grams or activities are receiving as-
sistance under this part, to ensure that 
the State complies with this part. 

(b) Methods of administering programs. 
In meeting the requirement in para-
graph (a) of this section, the lead agen-
cy shall adopt and use proper methods 
of administering each program, includ-
ing— 

(1) Monitoring agencies, institutions, 
and organizations used by the State to 
carry out this part; 

(2) Enforcing any obligations imposed 
on those agencies under part C of the 
Act and these regulations; 

(3) Providing technical assistance, if 
necessary, to those agencies, institu-
tions, and organizations; and 

(4) Correcting deficiencies that are 
identified through monitoring. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)(A)) 

LEAD AGENCY PROCEDURES FOR 
RESOLVING COMPLAINTS 

§ 303.510 Adopting complaint proce-
dures. 

(a) General. Each lead agency shall 
adopt written procedures for— 

(1) Resolving any complaint, includ-
ing a complaint filed by an organiza-
tion or individual from another State, 
that any public agency or private serv-
ice provider is violating a requirement 
of Part C of the Act or this Part by— 

(i) Providing for the filing of a com-
plaint with the lead agency; and 

(ii) At the lead agency’s discretion, 
providing for the filing of a complaint 
with a public agency and the right to 
have the lead agency review the public 
agency’s decision on the complaint; 
and 

(2) Widely disseminating to parents 
and other interested individuals, in-
cluding parent training centers, protec-
tion and advocacy agencies, inde-
pendent living centers, and other ap-
propriate entities, the State’s proce-
dures under §§ 303.510–303.512. 

(b) Remedies for denial of appropriate 
services. In resolving a complaint in 
which it finds a failure to provide ap-
propriate services, a lead agency, pur-
suant to its general supervisory au-

thority under Part C of the Act, must 
address: 

(1) How to remediate the denial of 
those services, including, as appro-
priate, the awarding of monetary reim-
bursement or other corrective action 
appropriate to the needs of the child 
and the child’s family; and 

(2) Appropriate future provision of 
services for all infants and toddlers 
with disabilities and their families. 

(Authority: 20 U.S.C. 1435(a)(10)) 

[64 FR 12536, Mar. 12, 1999] 

§ 303.511 An organization or individual 
may file a complaint. 

(a) General. An individual or organi-
zation may file a written signed com-
plaint under § 303.510. The complaint 
must include— 

(1) A statement that the State has 
violated a requirement of part C of the 
Act or the regulations in this part; and 

(2) The facts on which the complaint 
is based. 

(b) Limitations. The alleged violation 
must have occurred not more than one 
year before the date that the complaint 
is received by the public agency unless 
a longer period is reasonable because— 

(1) The alleged violation continues 
for that child or other children; or 

(2) The complainant is requesting re-
imbursement or corrective action for a 
violation that occurred not more than 
three years before the date on which 
the complaint is received by the public 
agency. 

(Authority: 20 U.S.C. 1435(a)(10)) 

[64 FR 12536, Mar. 12, 1999] 

§ 303.512 Minimum State complaint 
procedures. 

(a) Time limit, minimum procedures. 
Each lead agency shall include in its 
complaint procedures a time limit of 60 
calendar days after a complaint is filed 
under § 303.510(a) to— 

(1) Carry out an independent on-site 
investigation, if the lead agency deter-
mines that such an investigation is 
necessary; 

(2) Give the complainant the oppor-
tunity to submit additional informa-
tion, either orally or in writing, about 
the allegations in the complaint; 
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(3) Review all relevant information 
and make an independent determina-
tion as to whether the public agency is 
violating a requirement of Part C of 
the Act or of this Part; and 

(4) Issue a written decision to the 
complainant that addresses each alle-
gation in the complaint and contains— 

(i) Findings of fact and conclusions; 
and 

(ii) The reasons for the lead agency’s 
final decision. 

(b) Time extension; final decisions; im-
plementation. The lead agency’s proce-
dures described in paragraph (a) of this 
section also must— 

(1) Permit an extension of the time 
limit under paragraph (a) of this sec-
tion only if exceptional circumstances 
exist with respect to a particular com-
plaint; and 

(2) Include procedures for effective 
implementation of the lead agency’s 
final decision, if needed, including— 

(i) Technical assistance activities; 
(ii) Negotiations; and 
(iii) Corrective actions to achieve 

compliance. 
(c) Complaints filed under this section, 

and due process hearings under § 303.420. 
(1) If a written complaint is received 
that is also the subject of a due process 
hearing under § 303.420, or contains 
multiple issues, of which one or more 
are part of that hearing, the State 
must set aside any part of the com-
plaint that is being addressed in the 
due process hearing until the conclu-
sion of the hearing. However, any issue 
in the complaint that is not a part of 
the due process action must be resolved 
within the 60-calendar-day timeline 
using the complaint procedures de-
scribed in paragraphs (a) and (b) of this 
section. 

(2) If an issue is raised in a complaint 
filed under this section that has pre-
viously been decided in a due process 
hearing involving the same parties— 

(i) The hearing decision is binding; 
and 

(ii) The lead agency must inform the 
complainant to that effect. 

(3) A complaint alleging a public 
agency’s or private service provider’s 
failure to implement a due process de-

cision must be resolved by the lead 
agency. 

(Authority: 20 U.S.C. 1435(a)(10)) 

[64 FR 12536, Mar. 12, 1999] 

POLICIES AND PROCEDURES RELATED TO 
FINANCIAL MATTERS 

§ 303.520 Policies related to payment 
for services. 

(a) General. Each lead agency is re-
sponsible for establishing State poli-
cies related to how services to children 
eligible under this part and their fami-
lies will be paid for under the State’s 
early intervention program. The poli-
cies must— 

(1) Meet the requirements in para-
graph (b) of this section; and 

(2) Be reflected in the interagency 
agreements required in § 303.523. 

(b) Specific funding policies. A State’s 
policies must— 

(1) Specify which functions and serv-
ices will be provided at no cost to all 
parents; 

(2) Specify which functions or serv-
ices, if any, will be subject to a system 
of payments, and include— 

(i) Information about the payment 
system and schedule of sliding fees 
that will be used; and 

(ii) The basis and amount of pay-
ments; and 

(3) Include an assurance that— 
(i) Fees will not be charged for the 

services that a child is otherwise enti-
tled to receive at no cost to parents; 
and 

(ii) The inability of the parents of an 
eligible child to pay for services will 
not result in the denial of services to 
the child or the child’s family; and 

(4) Set out any fees that will be 
charged for early intervention services 
and the basis for those fees. 

(c) Procedures to ensure the timely pro-
vision of services. No later than the be-
ginning of the fifth year of a State’s 
participation under this part, the State 
shall implement a mechanism to en-
sure that no services that a child is en-
titled to receive are delayed or denied 
because of disputes between agencies 
regarding financial or other respon-
sibilities. 
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(d) Proceeds from public or private in-
surance. (1) Proceeds from public or pri-
vate insurance are not treated as pro-
gram income for purposes of 34 CFR 
80.25. 

(2) If a public agency spends reim-
bursements from Federal funds (e.g., 
Medicaid) for services under this part, 
those funds are not considered State or 
local funds for purposes of the provi-
sions contained in § 303.124. 

(Authority: 20 U.S.C. 1432(4)(B), 1435(a)(10)) 

[58 FR 40959, July 30, 1993, as amended at 64 
FR 12536, Mar. 12, 1999] 

§ 303.521 Fees. 

(a) General. A State may establish, 
consistent with § 303.12(a)(3)(iv), a sys-
tem of payments for early intervention 
services, including a schedule of sliding 
fees. 

(b) Functions not subject to fees. The 
following are required functions that 
must be carried out at public expense 
by a State, and for which no fees may 
be charged to parents: 

(1) Implementing the child find re-
quirements in § 303.321. 

(2) Evaluation and assessment, as in-
cluded in § 303.322, and including the 
functions related to evaluation and as-
sessment in § 303.12. 

(3) Service coordination, as included 
in §§ 303.22 and 303.344(g). 

(4) Administrative and coordinative 
activities related to— 

(i) The development, review, and 
evaluation of IFSPs in §§ 303.340 
through 303.346; and 

(ii) Implementation of the procedural 
safeguards in subpart E of this part and 
the other components of the statewide 
system of early intervention services 
in subparts D and F of this part. 

(c) States with mandates to serve chil-
dren from birth. If a State has in effect 
a State law requiring the provision of a 
free appropriate public education to 
children with disabilities from birth, 
the State may not charge parents for 
any services (e.g., physical or occupa-
tional therapy) required under that law 
that are provided to children eligible 
under this part and their families. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1432(4)) 

§ 303.522 Identification and coordina-
tion of resources. 

(a) Each lead agency is responsible 
for— 

(1) The identification and coordina-
tion of all available resources for early 
intervention services within the State, 
including those from Federal, State, 
local, and private sources; and 

(2) Updating the information on the 
funding sources in paragraph (a)(1) of 
this section, if a legislative or policy 
change is made under any of those 
sources. 

(b) The Federal funding sources in 
paragraph (a)(1) of this section in-
clude— 

(1) Title V of the Social Security Act 
(relating to Maternal and Child 
Health); 

(2) Title XIX of the Social Security 
Act (relating to the general Medicaid 
Program, and EPSDT); 

(3) The Head Start Act; 
(4) Parts B and H of the Act; 
(5) The Developmental Disabilities 

Assistance and Bill of Rights Act (Pub. 
L. 94–103); and 

(6) Other Federal programs. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)(B)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.523 Interagency agreements. 
(a) General. Each lead agency is re-

sponsible for entering into formal 
interagency agreements with other 
State-level agencies involved in the 
State’s early intervention program. 
Each agreement must meet the re-
quirements in paragraphs (b) through 
(d) of this section. 

(b) Financial responsibility. Each 
agreement must define the financial 
responsibility, in accordance with 
§ 303.143, of the agency for paying for 
early intervention services (consistent 
with State law and the requirements of 
this part). 

(c) Procedures for resolving disputes. (1) 
Each agreement must include proce-
dures for achieving a timely resolution 
of intra-agency and interagency dis-
putes about payments for a given serv-
ice, or disputes about other matters re-
lated to the State’s early intervention 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00211 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



212 

34 CFR Ch. III (7–1–04 Edition) § 303.524 

program. Those procedures must in-
clude a mechanism for making a final 
determination that is binding upon the 
agencies involved. 

(2) The agreement with each agency 
must— 

(i) Permit the agency to resolve its 
own internal disputes (based on the 
agency’s procedures that are included 
in the agreement), so long as the agen-
cy acts in a timely manner; and 

(ii) Include the process that the lead 
agency will follow in achieving resolu-
tion of intra-agency disputes, if a given 
agency is unable to resolve its own in-
ternal disputes in a timely manner. 

(d) Additional components. Each agree-
ment must include any additional com-
ponents necessary to ensure effective 
cooperation and coordination among 
all agencies involved in the State’s 
early intervention program. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)(C) and 
(a)(10)(F)) 

NOTE: A State may meet the requirement 
in paragraph (c)(1) of this section in any way 
permitted under State law, including (1) pro-
viding for a third party (e.g., an administra-
tive law judge) to review a dispute and 
render a decision, (2) assignment of the re-
sponsibility by the Governor to the lead 
agency or Council, or (3) having the final de-
cision made directly by the Governor. 

§ 303.524 Resolution of disputes. 
(a) Each lead agency is responsible 

for resolving individual disputes, in ac-
cordance with the procedures in 
§ 303.523(c)(2)(ii). 

(b)(1) During a dispute, the individual 
or entity responsible for assigning fi-
nancial responsibility among appro-
priate agencies under § 303.143 (‘‘finan-
cial designee’’) shall assign financial re-
sponsibility to— 

(i) An agency, subject to the provi-
sions in paragraph (b)(2) of this section; 
or 

(ii) The lead agency, in accordance 
with the ‘‘payor of last resort’’ provi-
sions in § 303.527. 

(2) If, during the lead agency’s resolu-
tion of the dispute, the financial des-
ignee determines that the assignment 
of financial responsibility under para-
graph (b)(1)(i) of this section was inap-
propriately made— 

(i) The financial designee shall reas-
sign the responsibility to the appro-
priate agency; and 

(ii) The lead agency shall make ar-
rangements for reimbursement of any 
expenditures incurred by the agency 
originally assigned responsibility. 

(c) To the extent necessary to ensure 
compliance with its action in para-
graph (b)(2) of this section, the lead 
agency shall— 

(1) Refer the dispute to the Council 
or the Governor; and 

(2) Implement the procedures to en-
sure the delivery of services in a time-
ly manner in accordance with § 303.525. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)(C) and 
(a)(10)(E)) 

§ 303.525 Delivery of services in a 
timely manner. 

Each lead agency is responsible for 
the development of procedures to en-
sure that services are provided to eligi-
ble children and their families in a 
timely manner, pending the resolution 
of disputes among public agencies or 
service providers. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(10)(D)) 

§ 303.526 Policy for contracting or oth-
erwise arranging for services. 

Each system must include a policy 
pertaining to contracting or making 
other arrangements with public or pri-
vate service providers to provide early 
intervention services. The policy must 
include— 

(a) A requirement that all early 
intervention services must meet State 
standards and be consistent with the 
provisions of this part; 

(b) The mechanisms that the lead 
agency will use in arranging for these 
services, including the process by 
which awards or other arrangements 
are made; and 
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(c) The basic requirements that must 
be met by any individual or organiza-
tion seeking to provide these services 
for the lead agency. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(11)) 
NOTE: In implementing the statewide sys-

tem, States may elect to continue using 
agencies and individuals in both the public 
and private sectors that have previously 
been involved in providing early interven-
tion services, so long as those agencies and 
individuals meet the requirements of this 
part. 

§ 303.527 Payor of last resort. 
(a) Nonsubstitution of funds. Except as 

provided in paragraph (b)(1) of this sec-
tion, funds under this part may not be 
used to satisfy a financial commitment 
for services that would otherwise have 
been paid for from another public or 
private source, including any medical 
program administered by the Secretary 
of Defense, but for the enactment of 
part C of the Act. Therefore, funds 
under this part may be used only for 
early intervention services that an eli-
gible child needs but is not currently 
entitled to under any other Federal, 
State, local, or private source. 

(b) Interim payments—reimbursement. 
(1) If necessary to prevent a delay in 
the timely provision of services to an 
eligible child or the child’s family, 
funds under this part may be used to 
pay the provider of services, pending 
reimbursement from the agency or en-
tity that has ultimate responsibility 
for the payment. 

(2) Payments under paragraph (b)(1) 
of this section may be made for— 

(i) Early intervention services, as de-
scribed in § 303.12; 

(ii) Eligible health services (see 
§ 303.13); and 

(iii) Other functions and services au-
thorized under this part, including 
child find and evaluation and assess-
ment. 

(3) The provisions of paragraph (b)(1) 
of this section do not apply to medical 
services or ‘‘well-baby’’ health care (see 
§ 303.13(c)(1)). 

(c) Non-reduction of benefits. Nothing 
in this part may be construed to per-
mit a State to reduce medical or other 
assistance available or to alter eligi-

bility under title V of the Social Secu-
rity Act (SSA) (relating to maternal 
and child health) or title XIX of the 
SSA (relating to Medicaid for children 
eligible under this part) within the 
State. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1440) 
NOTE: The Congress intended that the en-

actment of part C not be construed as a li-
cense to any agency (including the lead 
agency and other agencies in the State) to 
withdraw funding for services that currently 
are or would be made available to eligible 
children but for the existence of the program 
under this part. Thus, the Congress intended 
that other funding sources would continue, 
and that there would be greater coordination 
among agencies regarding the payment of 
costs. 

The Congress further clarified its intent 
concerning payments under Medicaid by in-
cluding in section 411(k)(13) of the Medicare 
Catastrophic Coverage Act of 1988 (Pub. L. 
100–360) an amendment to title XIX of the 
Social Security Act. That amendment 
states, in effect, that nothing in this title 
shall be construed as prohibiting or restrict-
ing, or authorizing the Secretary of Health 
and Human Services to prohibit or restrict, 
payment under subsection (a) of section 1903 
of the Social Security Act for medical assist-
ance for covered services furnished to an in-
fant or toddler with a disability because 
those services are included in the child’s 
IFSP adopted pursuant to part C of the Act. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.528 Reimbursement procedure. 

Each system must include a proce-
dure for securing the timely reimburse-
ment of funds used under this part, in 
accordance with § 303.527(b). 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(12)) 

REPORTING REQUIREMENTS 

§ 303.540 Data collection. 

(a) Each system must include the 
procedures that the State uses to com-
pile data on the statewide system. The 
procedures must— 

(1) Include a process for— 
(i) Collecting data from various agen-

cies and service providers in the State; 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00213 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



214 

34 CFR Ch. III (7–1–04 Edition) § 303.560 

(ii) Making use of appropriate sam-
pling methods, if sampling is per-
mitted; and 

(iii) Describing the sampling methods 
used, if reporting to the Secretary; and 

(2) Provide for reporting data re-
quired under section 618 of the Act that 
relates to this part. 

(b) The information required in para-
graph (a)(2) of this section must be pro-
vided at the time and in the manner 
specified by the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1435(a)(14)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

USE OF FUNDS FOR STATE 
ADMINISTRATION 

§ 303.560 Use of funds by the lead 
agency. 

A lead agency may use funds under 
this part that are reasonable and nec-
essary for administering the State’s 
early intervention program for infants 
and toddlers with disabilities. 

(Authority: 20 U.S.C. 1433, 1435(a)(10)) 

Subpart G—State Interagency 
Coordinating Council 

GENERAL 

§ 303.600 Establishment of Council. 
(a) A State that desires to receive fi-

nancial assistance under this part shall 
establish a State Interagency Coordi-
nating Council. 

(b) The Council must be appointed by 
the Governor. The Governor shall en-
sure that the membership of the Coun-
cil reasonably represents the popu-
lation of the State. 

(c) The Governor shall designate a 
member of the Council to serve as the 
chairperson of the Council or require 
the Council to do so. Any member of 
the Council who is a representative of 
the lead agency designated under 
§ 303.500 may not serve as the chair-
person of the Council. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441(a)) 
NOTE: To avoid a potential conflict of in-

terest, it is recommended that parent rep-

resentatives who are selected to serve on the 
Council not be employees of any agency in-
volved in providing early intervention serv-
ices. 

It is suggested that consideration be given 
to maintaining an appropriate balance be-
tween the urban and rural communities of 
the State. 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.601 Composition. 
(a) The Council must be composed as 

follows: 
(1)(i) At least 20 percent of the mem-

bers must be parents, including minor-
ity parents, of infants or toddlers with 
disabilities or children with disabilities 
aged 12 or younger, with knowledge of, 
or experience with, programs for in-
fants and toddlers with disabilities. 

(ii) At least one member must be a 
parent of an infant or toddler with a 
disability or a child with a disability 
aged six or younger. 

(2) At least 20 percent of the members 
must be public or private providers of 
early intervention services. 

(3) At least one member must be from 
the State legislature. 

(4) At least one member must be in-
volved in personnel preparation. 

(5) At least one member must— 
(i) Be from each of the State agencies 

involved in the provisions of, or pay-
ment for, early intervention services to 
infants and toddlers with disabilities 
and their families; and 

(ii) Have sufficient authority to en-
gage in policy planning and implemen-
tation on behalf of these agencies. 

(6) At least one member must— 
(i) Be from the State educational 

agency responsible for preschool serv-
ices to children with disabilities; and 

(ii) Have sufficient authority to en-
gage in policy planning and implemen-
tation on behalf of that agency. 

(7) At least one member must be from 
the agency responsible for the State 
governance of health insurance. 

(8) At least one member must be from 
a Head Start agency or program in the 
State. 

(9) At least one member must be from 
a State agency responsible for child 
care. 

(b) The Council may include other 
members selected by the Governor, in-
cluding a representative from the BIA 
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or, where there is no school operated or 
funded by the BIA, from the Indian 
Health Service or the tribe or tribal 
council. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441(b)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.602 Use of funds by the Council. 

(a) General. Subject to the approval 
of the Governor, the Council may use 
funds under this part— 

(1) To conduct hearings and forums; 
(2) To reimburse members of the 

Council for reasonable and necessary 
expenses for attending Council meet-
ings and performing Council duties (in-
cluding child care for parent represent-
atives); 

(3) To pay compensation to a member 
of the Council if the member is not em-
ployed or must forfeit wages from 
other employment when performing of-
ficial Council business; 

(4) To hire staff; and 
(5) To obtain the services of profes-

sional, technical, and clerical per-
sonnel, as may be necessary to carry 
out the performance of its functions 
under this part. 

(b) Compensation and expenses of 
Council members. Except as provided in 
paragraph (a) of this section, Council 
members shall serve without com-
pensation from funds available under 
this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1438, 1441 (c) and (d)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.603 Meetings. 

(a) The Council shall meet at least 
quarterly and in such places as it 
deems necessary. 

(b) The meetings must— 
(1) Be publicly announced suffi-

ciently in advance of the dates they are 
to be held to ensure that all interested 
parties have an opportunity to attend; 
and 

(2) To the extent appropriate, be open 
and accessible to the general public. 

(c) Interpreters for persons who are 
deaf and other necessary services must 
be provided at Council meetings, both 
for Council members and participants. 
The Council may use funds under this 
part to pay for those services. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441 (c) and (d)) 

§ 303.604 Conflict of interest. 
No member of the Council may cast a 

vote on any matter that would provide 
direct financial benefit to that member 
or otherwise give the appearance of a 
conflict of interest. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441(f)) 

FUNCTIONS OF THE COUNCIL 

§ 303.650 General. 
(a) Each Council shall— 
(1) Advise and assist the lead agency 

in the development and implementa-
tion of the policies that constitute the 
statewide system; 

(2) Assist the lead agency in achiev-
ing the full participation, coordina-
tion, and cooperation of all appropriate 
public agencies in the State; 

(3) Assist the lead agency in the ef-
fective implementation of the state-
wide system, by establishing a process 
that includes— 

(i) Seeking information from service 
providers, service coordinators, par-
ents, and others about any Federal, 
State, or local policies that impede 
timely service delivery; and 

(ii) Taking steps to ensure that any 
policy problems identified under para-
graph (a)(3)(i) of this section are re-
solved; and 

(4) To the extent appropriate, assist 
the lead agency in the resolution of 
disputes. 

(b) Each Council may advise and as-
sist the lead agency and the State edu-
cational agency regarding the provi-
sion of appropriate services for chil-
dren aged birth to five, inclusive. 

(c) Each Council may advise appro-
priate agencies in the State with re-
spect to the integration of services for 
infants and toddlers with disabilities 
and at-risk infants and toddlers and 
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their families, regardless of whether 
at-risk infants and toddlers are eligible 
for early intervention services in the 
State. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441(e)(1)(A) and (e)(2)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.651 Advising and assisting the 
lead agency in its administrative 
duties. 

Each Council shall advise and assist 
the lead agency in the— 

(a) Identification of sources of fiscal 
and other support for services for early 
intervention programs under this part; 

(b) Assignment of financial responsi-
bility to the appropriate agency; and 

(c) Promotion of the interagency 
agreements under § 303.523. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441(e)(1)(A)) 

§ 303.652 Applications. 
Each Council shall advise and assist 

the lead agency in the preparation of 
applications under this part and 
amendments to those applications. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441(e)(1)(B)) 

§ 303.653 Transitional services. 
Each Council shall advise and assist 

the State educational agency regarding 
the transition of toddlers with disabil-
ities to services provided under part B 
of the Act, to preschool and other ap-
propriate services. 

(Approved by the Office of Management and 
Budget under control number 1820–0578) 

(Authority: 20 U.S.C. 1441(e)(1)(C)) 

[58 FR 40959, July 30, 1993, as amended at 63 
FR 18296, Apr. 14, 1998] 

§ 303.654 Annual report to the Sec-
retary. 

(a) Each Council shall— 
(1) Prepare an annual report to the 

Governor and to the Secretary on the 
status of early intervention programs 
operated within the State for children 

eligible under this part and their fami-
lies; and 

(2) Submit the report to the Sec-
retary by a date that the Secretary es-
tablishes. 

(b) Each annual report must contain 
the information required by the Sec-
retary for the year for which the report 
is made. 

(Approved by the Office of Management and 
Budget under control number 1820–0550) 

(Authority: 20 U.S.C. 1441(e)(1)(D)) 

PART 304—SPECIAL EDUCATION— 
PERSONNEL PREPARATION TO 
IMPROVE SERVICES AND RESULTS 
FOR CHILDREN WITH DISABIL-
ITIES 

Subpart A—General 

Sec. 
304.1 Purpose. 
304.2 What is the Special Education—Per-

sonnel Preparation to Improve Services 
and Results for Children with Disabil-
ities Program? 

304.3 What definitions apply to this pro-
gram? 

304.4 What regulations apply to this pro-
gram? 

Subpart B—What Conditions Must Be Met 
By the Grantee? 

304.20 What are the requirements for direct-
ing grant funds? 

304.21 What are allowable costs? 
304.22 What are the requirements for grant-

ees in disbursing scholarships? 
304.23 What assurances must be provided by 

a grantee that intends to provide schol-
arships? 

Subpart C—What Conditions Must Be Met 
By the Scholar? 

304.30 What are the requirements for schol-
ars? 

304.31 What are the requirements for ob-
taining a deferral or exception to per-
formance or repayment under an agree-
ment? 

304.32 What are the consequences of a schol-
ar’s failure to meet the terms and condi-
tions of a scholarship agreement? 

AUTHORITY: 20 U.S.C. 1473, unless otherwise 
noted. 

SOURCE: 64 FR 69144, Dec. 9, 1999, unless 
otherwise noted. 
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Subpart A—General 

§ 304.1 Purpose. 

Individuals who receive scholarship 
assistance from projects funded under 
the Special Education—Personnel 
Preparation to Improve Services and 
Results for Children with Disabilities 
program are required to complete a 
service obligation, or repay all or part 
of the costs of such assistance, in ac-
cordance with section 673(h) of the In-
dividuals with Disabilities Education 
Act and the regulations of this part. 

(Authority: 20 U.S.C. 1473(h)) 

§ 304.2 What is the Special Education— 
Personnel Preparation to Improve 
Services and Results for Children 
with Disabilities Program? 

The Special Education—Personnel 
Preparation to Improve Services and 
Results for Children with Disabilities 
Program (program) provides financial 
assistance under section 673 of the Act 
to— 

(a) Help address State-identified 
needs for qualified personnel in special 
education, related services, early inter-
vention, and regular education, to 
work with children with disabilities; 
and 

(b) Ensure that those personnel have 
the skills and knowledge, derived from 
practices that have been determined, 
through research and experience, to be 
successful, that are needed to serve 
those children. 

(Authority: 20 U.S.C. 1473(a)) 

§ 304.3 What definitions apply to this 
program? 

(a) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Award 
Department 
EDGAR 
Grantee 
Project 
Recipient 
Secretary 

(b) The following definitions apply to 
this program: 

Academic year means— 
(1) A full-time course of study— 

(i) Taken for a period totaling at 
least nine months; or 

(ii) Taken for the equivalent of at 
least two semesters, two trimesters, or 
three quarters; or 

(2) For a part-time student, the accu-
mulation of periods of part-time 
courses of study that is equivalent to 
an ‘‘academic year’’ under paragraph 
(b)(1) of this section. 

Act means the Individuals with Dis-
abilities Education Act, 20 U.S.C. 1400 
et seq. 

Early intervention services means early 
intervention services as defined in sec-
tion 632(4) of the Act. 

Full-time, for purposes of determining 
whether an individual is employed full- 
time in accordance with § 304.23, means 
a full-time position as defined by the 
individual’s employer or by the agen-
cies served by the individual. 

Payback means monetary repayment 
of scholarship assistance in lieu of 
completion of a service obligation. 

Related services means related serv-
ices as defined in section 602(22) of the 
Act. 

Scholar means an individual who is 
pursuing a degree, license, endorse-
ment, or certification related to spe-
cial education, related services, or 
early intervention services and who re-
ceives scholarship assistance under 
this part. 

Scholarship means financial assist-
ance to a scholar for training under the 
program and includes all disburse-
ments or credits for tuition, fees, stu-
dent stipends, and books, and travel in 
conjunction with training assignments. 

Service obligation means a scholar’s 
employment obligation, as described in 
section 673(h) of the Act and § 304.23(b). 

Special education means special edu-
cation as defined in section 602(25) of 
the Act. 

(Authority: 20 U.S.C. 1473(h)) 

§ 304.4 What regulations apply to this 
program? 

The following regulations apply to 
this program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) in the following parts of title 
34 of the Code of Federal Regulations: 

(1) Part 74 (Administration of Grants 
to Institutions of Higher Education, 
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Hospitals, and Nonprofit Organiza-
tions). 

(2) Part 75 (Direct Grant Programs). 
(3) Part 77 (Definitions That Apply to 

Department Regulations). 
(4) Part 79 (Intergovernmental Re-

view of Department of Education Pro-
grams and Activities). 

(5) Part 80 (Uniform Administrative 
Requirements for Grants and Coopera-
tive Agreements to State and Local 
Governments). 

(6) Part 81 (General Education Provi-
sions Act—Enforcement). 

(7) Part 82 (New Restrictions on Lob-
bying). 

(8) Part 85 (Governmentwide Debar-
ment and Suspension (Nonprocure-
ment) and Governmentwide Require-
ments for Drug-Free Workplace 
(Grants)). 

(9) Part 86 (Drug-Free Schools and 
Campuses). 

(10) Part 97 (Protection of Human 
Subjects). 

(11) Part 98 (Student Rights in Re-
search, Experimental Programs and 
Testing). 

(12) Part 99 (Family Educational 
Rights and Privacy). 

(b) The regulations in this part 304. 

(Authority: 20 U.S.C. 1473; 20 U.S.C. 3474(a)) 

Subpart B—What Conditions Must 
Be Met By the Grantee? 

§ 304.20 What are the requirements for 
directing grant funds? 

(a) The Secretary, as appropriate, 
identifies in a notice published in the 
FEDERAL REGISTER, the percentage (up 
to 75 percent) of a total award under 
the program that must be used to sup-
port scholarships as defined in § 304.3. 

(b) The Secretary may award a grant 
that uses a percentage for scholarships, 
as determined by the Secretary, that is 
lower than that published under para-
graph (a) of this section in exceptional 
circumstances if the Secretary deter-
mines that such an exception is nec-
essary to achieve the purposes of the 
program. 

(Authority: 20 U.S.C. 1473(h)) 

§ 304.21 What are allowable costs? 
In addition to the allowable costs es-

tablished in the Education Department 

General Administrative Regulations in 
34 CFR 75.530 through 75.562, the fol-
lowing items are allowable expendi-
tures by projects funded under the pro-
gram: 

(a) Tuition and fees. 
(b) Student stipends and books. 
(c) Travel in conjunction with train-

ing assignments. 

(Authority: 20 U.S.C. 1473(h)) 

§ 304.22 What are the requirements for 
grantees in disbursing scholar-
ships? 

Before disbursement of scholarship 
assistance to an individual, a grantee 
must— 

(a) Ensure that the scholar— 
(1) Is a citizen or national of the 

United States; 
(2) Is a permanent resident of— 
(i) Puerto Rico, the United States 

Virgin Islands, Guam, American 
Samoa, or the Commonwealth of the 
Northern Mariana Islands; or 

(ii) The Republic of the Marshall Is-
lands, the Federated States of Micro-
nesia, or the Republic of Palau (during 
the period in which these entities are 
eligible to receive an award under the 
program); or 

(3) Provides evidence from the U.S. 
Immigration and Naturalization Serv-
ice that the individual is— 

(i) A lawful permanent resident of 
the United States; or 

(ii) In the United States for other 
than a temporary purpose with the in-
tention of becoming a citizen or perma-
nent resident. 

(b) Limit scholarship assistance to 
the amount by which the individual’s 
cost of attendance at the institution 
exceeds the amount of grant assistance 
the scholar is to receive for the same 
academic year under Title IV of the 
Higher Education Act; and 

(c) Obtain a Certification of Eligi-
bility for Federal Assistance from each 
scholar, as prescribed in 34 CFR 75.60, 
75.61, and 75.62. 

(Approved by the Office of Management and 
Budget under control number 1820–0622) 

(Authority: 20 U.S.C. 1473) 
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§ 304.23 What assurances must be pro-
vided by a grantee that intends to 
provide scholarships? 

Before receiving an award, a grantee 
that intends to grant scholarships 
under the program must assure that 
the following requirements will be sat-
isfied: 

(a) Requirement for agreement. Each 
scholar who will receive a scholarship 
must first enter into a written agree-
ment with the grantee that contains 
the terms and conditions required by 
this section. 

(b) Terms of the agreement. Each 
agreement under paragraph (a) of this 
section must contain, at a minimum, 
the following provisions: 

(1) Individuals who receive scholar-
ship assistance from projects funded 
under section 673(b) and (e), and to the 
extent determined appropriate by the 
Secretary, section 673(d), of the Act 
will subsequently maintain employ-
ment— 

(i) In which the individual provides 
special education or related services to 
children with disabilities or early 
intervention services to infants and 
toddlers, and their families; 

(ii) On a full-time or full-time equiv-
alent basis; and 

(iii) For a period of at least two years 
for every academic year for which as-
sistance was received. 

(2) In order to meet the requirements 
of paragraph (b)(1) of this section, an 
individual must be employed in a posi-
tion in which— 

(i) A majority of the persons to whom 
the individual provides services are re-
ceiving from the individual special edu-
cation, related services, or early inter-
vention services; or 

(ii) The individual spends a majority 
of his or her time providing special 
education or related services to chil-
dren with disabilities or early interven-
tion services to infants and toddlers 
with disabilities. 

(3) Individuals who receive scholar-
ship assistance from a leadership prep-
aration project funded under section 
673(c) of the Act will subsequently 
maintain employment— 

(i) In which the individual expends a 
majority of his or her time performing 
work related to the individual’s prepa-
ration; 

(ii) On a full-time or full-time equiv-
alent basis; and 

(iii) For a period of at least two years 
for every academic year for which as-
sistance was received. 

(4) A scholarship recipient must com-
plete the service obligation under para-
graph (b)(1)(iii) or (b)(3)(iii) of this sec-
tion within the period ending not more 
than the sum of the number of years 
required in paragraph (b)(1)(iii) or 
(b)(3)(iii) of this section, as appro-
priate, plus three additional years, 
from the date the recipient completes 
the training for which the scholarship 
assistance was awarded. 

(5) Employment that meets the re-
quirements of paragraph (b) of this sec-
tion, and is performed by a scholar sub-
sequent to the completion of one aca-
demic year of the training for which 
the scholarship assistance was re-
ceived, can be used to meet, in part, 
the period of the scholar’s service obli-
gation under paragraph (b)(1)(iii) or 
(b)(3)(iii) of this section. 

(6) The service obligation in para-
graph (b) of this section, as applied to 
a part-time scholar, is based on the ac-
cumulated academic years of training 
for which the scholarship is received. 

(c) Repayment. (1) Subject to the pro-
visions in § 304.31 regarding a deferral 
or exception, a scholar who does not 
fulfill the requirements in paragraph 
(b)(1) or (b)(3) of this section, as appro-
priate, must repay all or part of any 
scholarship received, plus interest. 

(2) The amount of the scholarship 
that has not been retired through eligi-
ble service will constitute a debt owed 
to the United States that— 

(i) Will be repaid by the scholar in 
accordance with § 304.32; and 

(ii) May be collected by the Sec-
retary in accordance with 34 CFR part 
30, in the case of the scholar’s failure 
to meet the obligation of § 304.32. 

(d) Standards for satisfactory progress. 
The grantee must establish, notify stu-
dents of, and apply reasonable stand-
ards for measuring whether a scholar is 
maintaining satisfactory progress in 
the scholar’s course of study; 

(e) Compliance. The grantee must es-
tablish policies and procedures to de-
termine compliance of scholars with 
the terms of the written agreement de-
veloped under this section; 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00219 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



220 

34 CFR Ch. III (7–1–04 Edition) § 304.30 

(f) Exit certification. The grantee must 
establish policies and procedures for 
receiving written certification from 
scholars at the time of exit from the 
program that identifies— 

(1) The number of years the scholar 
needs to work to satisfy the work re-
quirements in paragraph (b) of this sec-
tion. 

(2) The total amount of scholarship 
assistance received subject to the 
work-or-repay provision in paragraph 
(b) of this section. 

(3) The time period, consistent with 
paragraph (b)(1)(iii) or (b)(3)(iii) of this 
section, during which the scholar must 
satisfy the work requirements in para-
graph (b) of this section. 

(4) All other obligations of the schol-
ar under this section. 

(g) Information. The grantee must 
provide, upon request of the Secretary, 
information, including records main-
tained under paragraphs (e) and (f) of 
this section, that is necessary to carry 
out the Secretary’s functions under 
this part. 

(h) Records. The grantee must main-
tain the information under this section 
related to a scholar for a period of time 
equal to the time required to fulfill the 
obligation under paragraph (b) of this 
section. 

(i) Notification. The grantee must in-
form the Secretary if a scholar fails to 
fulfill or chooses not to fulfill the obli-
gation under paragraph (b)(1) or (b)(3) 
of this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0622) 

(Authority: 20 U.S.C. 1473(h)) 

Subpart C—What Conditions Must 
Be Met By the Scholar? 

§ 304.30 What are the requirements for 
scholars? 

A scholar must— 
(a) Be enrolled in a course of study 

leading to a degree, certificate, en-
dorsement, or license related to special 
education, related services, or early 
intervention services in order to be eli-
gible to receive a scholarship under the 
program; 

(b) Enter into a written agreement 
with the grantee that meets the terms 

and conditions of § 304.23 of this part 
before starting training; 

(c) Receive the training at the edu-
cational institution or agency des-
ignated in the scholarship; 

(d) Not accept payment of edu-
cational allowances from any other en-
tity if that allowance conflicts with 
the scholar’s obligation under this 
part; 

(e) Maintain satisfactory progress to-
ward the degree, certificate, endorse-
ment, or license as determined by the 
grantee; 

(f) Provide the grantee all requested 
information necessary to determine 
the scholar’s progress in meeting the 
service obligation under § 304.23(b); and 

(g) Notify the grantee of changes in 
address, employment setting, or em-
ployment status during the period of 
the scholar’s service obligation under 
§ 304.23(b). 

(Approved by the Office of Management and 
Budget under control number 1820–0622) 

(Authority: 20 U.S.C. 1473(h)) 

§ 304.31 What are the requirements for 
obtaining a deferral or exception to 
performance or repayment under 
an agreement? 

(a) An exception to the repayment re-
quirement in § 304.23(c) may be granted, 
in whole or part, if the scholar— 

(1) Is unable to continue the course of 
study or perform the service obligation 
because of a disability that is expected 
to continue indefinitely; or 

(2) Has died. 
(b) Deferral of the repayment re-

quirement in § 304.23(c) may be granted 
during the time the scholar— 

(1) Is engaging in a full-time course 
of study at an institution of higher 
education; 

(2) Is serving, not in excess of three 
years, on active duty as a member of 
the armed services of the United 
States; 

(3) Is serving as a volunteer under the 
Peace Corps Act; 

(4) Is serving as a full-time volunteer 
under Title I of the Domestic Volun-
teer Service Act of 1973; 

(5) Has a disability which prevents 
the individual from working, for a pe-
riod not to exceed three years; or 

(6) Is unable to secure employment as 
required by the agreement by reason of 
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the care provided to a disabled family 
member for a period not to exceed 12 
months. 

(c) Deferrals or exceptions to per-
formance or repayment may be pro-
vided by grantees based upon sufficient 
evidence to substantiate the grounds 
for an exception under paragraph (a) of 
this section or a deferral under para-
graph (b) of this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0622) 

(Authority: 20 U.S.C. 1473(h)) 

§ 304.32 What are the consequences of 
a scholar’s failure to meet the terms 
and conditions of a scholarship 
agreement? 

If a scholar fails to meet the terms 
and conditions of a scholarship agree-
ment under § 304.23(b) or to obtain a de-
ferral or an exception as provided in 
§ 304.31, the scholar must repay all or 
part of the scholarship assistance to 
the Secretary as follows: 

(a) Amount. The amount of the schol-
arship to be repaid is proportional to 
the service obligation not completed. 

(b) Interest Rate. The Secretary 
charges the scholar interest on the un-
paid balance owed in accordance with 
31 U.S.C. 3717. 

(c) Interest accrual. (1) Interest on the 
unpaid balance accrues from the date 
the scholar is determined to have en-
tered repayment status under para-
graph (e) of this section. 

(2) Any accrued interest is capital-
ized at the time the scholar’s repay-
ment schedule is established. 

(3) No interest is charged for the pe-
riod of time during which repayment 
has been deferred under § 304.31. 

(d) Collection costs. Under the author-
ity of 31 U.S.C. 3717, the Secretary may 
impose reasonable collection costs. 

(e) Repayment status. A scholar enters 
repayment status on the first day of 
the first calendar month after the ear-
liest of the following dates, as applica-
ble: 

(1) The date the scholar informs the 
grantee that he or she does not plan to 
fulfill the service obligation under the 
agreement. 

(2) Any date when the scholar’s fail-
ure to begin or maintain employment 
makes it impossible for that individual 
to complete the service obligation 

within the number of years required in 
§ 304.23(b). 

(3) Any date on which the scholar dis-
continues enrollment in the course of 
study under § 304.30(a). 

(f) Amounts and frequency of payment. 
The scholar must make payments to 
the Secretary that cover principal, in-
terest, and collection costs according 
to a schedule established by the Sec-
retary. 

(Approved by the Office of Management and 
Budget under control number 1820–0622) 

(Authority: 20 U.S.C. 1473(h)) 

PART 350—DISABILITY AND REHA-
BILITATION RESEARCH PROJECTS 
AND CENTERS PROGRAM 

Subpart A—General 

Sec. 
350.1 What is the Disability and Rehabilita-

tion Research Projects and Centers Pro-
gram? 

350.2 What is the purpose of the Disability 
and Rehabilitation Research Project and 
Centers Program? 

350.3 Who is eligible for an award? 
350.4 What regulations apply? 
350.5 What definitions apply? 

Subpart B—What Projects Does the 
Secretary Assist? 

350.10 What are the general requirements 
for Disability and Rehabilitation Re-
search Projects? 

350.11 What are the general requirements 
for a Field-Initiated Project? 

350.12 What are the general requirements 
for an Advanced Rehabilitation Research 
Training Project? 

350.13 What must a grantee do in carrying 
out a research activity? 

350.14 What must a grantee do in carrying 
out a training activity? 

350.15 What must a grantee do in carrying 
out a demonstration activity? 

350.16 What must a grantee do in carrying 
out a development activity? 

350.17 What must a grantee do in carrying 
out a utilization activity? 

350.18 What must a grantee do in carrying 
out a dissemination activity? 
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350.19 What must a grantee do in carrying 
out a technical assistance activity? 

Subpart C—What Rehabilitation Research 
and Training Centers Does the Sec-
retary Assist? 

350.20 What general requirements must a 
Rehabilitation Research and Training 
Center meet? 

350.21 What collaboration must a Rehabili-
tation Research and Training Center en-
gage in? 

350.22 What activities must a Rehabilita-
tion Research and Training Center con-
duct? 

350.23 What restriction exists on Rehabilita-
tion Research and Training Centers re-
garding indirect costs? 

Subpart D—What Rehabilitation Engineer-
ing Research Centers Does the Sec-
retary Assist? 

350.30 What requirements must a Rehabili-
tation Engineering Research Center 
meet? 

350.31 What collaboration must a Rehabili-
tation Engineering Research Center en-
gage in? 

350.32 What activities must a Rehabilita-
tion Engineering Research Center con-
duct? 

350.33 What cooperation requirements must 
a Rehabilitation Engineering Research 
Center meet? 

350.34 Which Rehabilitation Engineering 
Research Centers must have an advisory 
committee? 

350.35 What are the requirements for the 
composition of an advisory committee? 

Subpart E—How Does One Apply for an 
Award? 

350.40 What is required of each applicant re-
garding the needs of individuals with dis-
abilities from minority backgrounds? 

350.41 What State agency review must an 
applicant under the Disability and Reha-
bilitation Research Projects and Centers 
Program obtain? 

Subpart F—How Does the Secretary Make 
an Award? 

350.50 What is the peer review process for 
this Program? 

350.51 What is the purpose of peer review? 
350.52 What is the composition of a peer re-

view panel? 
350.53 How does the Secretary evaluate an 

application? 
350.54 What selection criteria does the Sec-

retary use in evaluating an application? 

350.55 What are the additional consider-
ations for selecting Field-Initiated 
Project applications for funding? 

Subpart G—What Conditions Must Be Met 
After an Award? 

350.60 How must a grantee conduct activi-
ties? 

350.61 What evaluation requirements must a 
grantee meet? 

350.62 What are the matching requirements? 
350.63 What are the requirements of a grant-

ee relative to the Client Assistance Pro-
gram? 

350.64 What is the required duration of the 
training in an Advanced Rehabilitation 
Research Training Project? 

350.65 What level of participation is re-
quired of trainees in an Advanced Reha-
bilitation Research Training Project? 

350.66 What must a grantee include in a pat-
ent application? 

AUTHORITY: Sec. 204; 29 U.S.C. 761–762, un-
less otherwise noted. 

SOURCE: 62 FR 5713, Feb. 6, 1997, unless oth-
erwise noted. 

Subpart A—General 

§ 350.1 What is the Disability and Re-
habilitation Research Projects and 
Centers Program? 

The Disability and Rehabilitation 
Research Projects and Centers Pro-
gram provides grants to establish and 
support— 

(a) The following Disability and Re-
habilitation Research and Related 
Projects: 

(1) Disability and Rehabilitation Re-
search Projects. 

(2) Field-Initiated Projects. 
(3) Advanced Rehabilitation Research 

Training Projects; and 
(b) The following Disability and Re-

habilitation Research Centers: 
(1) Rehabilitation Research and 

Training Centers. 
(2) Rehabilitation Engineering Re-

search Centers. 

(Authority: Sec. 204; 29 U.S.C. 762) 
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§ 350.2 What is the purpose of the Dis-
ability and Rehabilitation Research 
Project and Centers Program? 

The purpose of the Disability and Re-
habilitation Research Project and Cen-
ters Program is to plan and conduct re-
search, demonstration projects, train-
ing, and related activities, including 
international activities, to— 

(a) Develop methods, procedures, and 
rehabilitation technology, that maxi-
mize the full inclusion and integration 
into society, employment, independent 
living, family support, and economic 
and social self-sufficiency of individ-
uals with disabilities, especially indi-
viduals with the most severe disabil-
ities; and 

(b) Improve the effectiveness of serv-
ices authorized under the Act. 

(Authority: Secs. 204(a) and (b)(6); 29 U.S.C. 
762(a) and (b)(6)) 

§ 350.3 Who is eligible for an award? 

The following entities are eligible for 
an award under this program: 

(a) States. 
(b) Public or private agencies, includ-

ing for-profit agencies. 
(c) Public or private organizations, 

including for-profit organizations. 
(d) Institutions of higher education. 
(e) Indian tribes and tribal organiza-

tions. 

(Authority: Sec. 204(a); 29 U.S.C. 762(a)) 

§ 350.4 What regulations apply? 
The following regulations apply to 

the Disability and Rehabilitation Re-
search Projects and Centers Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants and Agreements with Institu-
tions of Higher Education, Hospitals, 
and Other Non-profit Organizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(5) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(6) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(7) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(8) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 350. 
(c)(1) Subject to the additional re-

quirement in paragraph (c)(2) of this 
section, 34 CFR part 97 (Protection of 
Human Subjects). 

(2) If an institutional review board 
(IRB) reviews research that purpose-
fully requires inclusion of children 
with disabilities or individuals with 
mental disabilities as research sub-
jects, the IRB must have at least one 
member who is primarily concerned 
with the welfare of these research sub-
jects. 

(Authority: 29 U.S.C. 761a, 762, 42 U.S.C. 300v– 
1(b)) 

§ 350.5 What definitions apply? 

(a) The following definitions in 34 
CFR part 77 apply to this part— 

Applicant 
Application 
Award 
Budget 
Department 
EDGAR 
Equipment 
Facilities 
Grant 
Grantee 
Nonprofit 
Private 
Project 
Project period 
Public 
Recipient 
Secretary 
Supplies 
State 

(Authority: Sec. 202(i)(1); 29 U.S.C. 761a(i)(1)) 

(b) The following definitions also 
apply to this part. 

Act means the Rehabilitation Act of 
1973 (29 U.S.C. 701, et seq.), as amended. 

(Authority: Sec. 202(i)(1); (29 U.S.C. 761a(i)(1)) 

Assistive technology device means any 
item, piece of equipment, or product 
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system, whether acquired commer-
cially or off the shelf, modified, or cus-
tomized, that is used to increase, main-
tain, or improve functional capabilities 
of individuals with disabilities. 

(Authority: Sec. 7(23); 29 U.S.C. 706(23)) 

Assistive technology service means any 
service that directly assists an indi-
vidual with a disability in the selec-
tion, acquisition, or use of an assistive 
technology device, including— 

(1) The evaluation of the needs of an 
individual with a disability, including 
a functional evaluation of the indi-
vidual in the individual’s customary 
environment; 

(2) Purchasing, leasing, or otherwise 
providing for the acquisition of assist-
ive technology devices by individuals 
with disabilities; 

(3) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing assist-
ive technology devices; 

(4) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing edu-
cation and rehabilitation plans and 
programs; 

(5) Training or technical assistance 
for individuals with disabilities, or, if 
appropriate, their family members, 
guardians, advocates, or authorized 
representatives; and 

(6) Training or technical assistance 
for professionals (including individuals 
providing education and rehabilitation 
services), employers, or other individ-
uals who provide services to employ, or 
are otherwise substantially involved in 
the major life functions of, individuals 
with disabilities. 

(Authority: Sec. 7(24); 29 U.S.C. 706(24)) 

Disability means a physical or mental 
impairment that substantially limits 
one or more major life activities. 

(Authority: Sec. 202(i)(1); 29 U.S.C. 761a(i)(1)) 

Individual with a disability means any 
individual who: 

(1) Has a physical or mental impair-
ment that substantially limits one or 
more of the individual’s major life ac-
tivities; 

(2) Has a record of this impairment; 
or 

(3) Is regarded as having this impair-
ment. 

(Authority: Sec. 7(8)(B); 29 U.S.C. 706(8)(B)) 

Individual with a severe disability 
means— 

(1)(i) An individual with a disability 
who has a severe physical or mental 
impairment that seriously limits one 
or more functional capacities (such as 
mobility, communication, self-care, 
self-direction, interpersonal skills, 
work tolerance, or work skills) in 
terms of an employment outcome; 

(ii) Whose vocational rehabilitation 
can be expected to require multiple vo-
cational rehabilitation services over an 
extended period of time; and 

(iii) Who has one or more physical or 
mental disabilities resulting from am-
putation, arthritis, autism, blindness, 
burn injury, cancer, cerebral palsy, 
cystic fibrosis, deafness, head injury, 
heart disease, hemiplegia, hemophilia, 
respiratory or pulmonary dysfunction, 
mental retardation, mental illness, 
multiple sclerosis, muscular dystrophy, 
musculoskeletal disorders, neuro-
logical disorders (including stroke and 
epilepsy), paraplegia, quadriplegia, 
other spinal cord impairments, sickle 
cell anemia, specific learning dis-
ability, end-stage renal disease, or an-
other disability or combination of dis-
abilities determined on the basis of an 
assessment of rehabilitation needs to 
cause comparable substantial func-
tional limitation; or 

(2) An individual with a severe men-
tal or physical impairment whose abil-
ity to function independently in the 
family or community or whose ability 
to obtain, maintain, or advance in em-
ployment is substantially limited and 
for whom the delivery of independent 
living services will improve the ability 
to function, continue functioning, or 
move towards functioning independ-
ently in the family or community or to 
continue in employment, respectively. 

(Authority: Sec. 7(15)(C); 29 U.S.C. 706(15)(C)) 

Personal assistance services means a 
range of services, provided by one or 
more persons, designed to assist an in-
dividual with a disability to perform 
daily living activities, on and off the 
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job, that the individual would typically 
perform if the individual did not have a 
disability. These services must be de-
signed to increase the individual’s con-
trol in life and ability to perform ev-
eryday activities on and off the job. 

(Authority: Sec. 12(c); 29 U.S.C. 711(c)) 

Rehabilitation technology means the 
systematic application of technologies, 
engineering methodologies, or sci-
entific principles to meet the needs of 
and address the barriers confronted by 
individuals with disabilities in such 
areas as education, rehabilitation, em-
ployment, transportation, independent 
living, and recreation, and includes re-
habilitation engineering, assistive 
technology devices, and assistive tech-
nology services. 

(Authority: Sec. 7(13); 29 U.S.C. 706(13)) 

Research is classified on a continuum 
from basic to applied: 

(1) Basic research is research in which 
the investigator is concerned primarily 
with gaining new knowledge or under-
standing of a subject without reference 
to any immediate application or util-
ity. 

(2) Applied research is research in 
which the investigator is primarily in-
terested in developing new knowledge, 
information or understanding which 
can be applied to a predetermined reha-
bilitation problem or need. Applied re-
search builds on selected findings from 
basic research. 

(Authority: Sec. 202(i)(1); 29 U.S.C. 761a(i)(1)) 

State rehabilitation agency means the 
sole State agency designated to admin-
ister (or supervise local administration 
of) the State plan for vocational reha-
bilitation services. The term includes 
the State agency for the blind, if des-
ignated as the State agency with re-
spect to that part of the plan relating 
to the vocational rehabilitation of 
blind individuals. 

(Authority: Sec. 101(a)(1)(A); 29 U.S.C. 
721(a)(1)(A)) 

Target population means the group of 
individuals, organizations, or other en-
tities expected to be affected by the 
project. More than one group may be 
involved since a project may affect 

those who receive services, provide 
services, or administer services. 

(Authority: Sec. 202(i)(1); 29 U.S.C. 761a(i)(1)) 

Subpart B—What Projects Does 
the Secretary Assist? 

§ 350.10 What are the general require-
ments for Disability and Rehabilita-
tion Research Projects? 

Disability and Rehabilitation Re-
search Projects must meet the fol-
lowing requirements: 

(a) Carry out one or more of the fol-
lowing types of activities, as specified 
in §§ 350.13–350.19: 

(1) Research. 
(2) Development. 
(3) Demonstration. 
(4) Training. 
(5) Dissemination. 
(6) Utilization. 
(7) Technical assistance. 
(b) Further one or more of the pur-

poses listed in § 350.2. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.11 What are the general require-
ments for a Field-Initiated Project? 

A Field-Initiated Project must— 
(a) Further one or more of the pur-

poses in § 350.2; and 
(b) Carry out one of the following 

types of activities: 
(1) Research. 
(2) Development. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.12 What are the general require-
ments for an Advanced Rehabilita-
tion Research Training Project? 

An Advanced Rehabilitation Re-
search Training Project must— 

(a) Provide research training and ex-
perience at an advanced level to indi-
viduals with doctorates or similar ad-
vanced degrees who have clinical or 
other relevant experience; 

(b) Further one or more of the pur-
poses in § 350.2; and 

(c) Carry out all of the following ac-
tivities: 

(1) Recruitment and selection of can-
didates for advanced research training. 

(2) Provision of a training program 
that includes didactic and classroom 
instruction, is multidisciplinary, and 
emphasizes scientific methodology, and 
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may involve collaboration among insti-
tutions. 

(3) Provision of research experience, 
laboratory experience or its equivalent 
in a community-based research setting, 
and a practicum that involve each indi-
vidual in clinical research and in prac-
tical activities with organizations rep-
resenting individuals with disabilities. 

(4) Provision of academic mentorship 
or guidance, and opportunities for sci-
entific collaboration with qualified re-
searchers at the host university and 
other appropriate institutions. 

(5) Provision of opportunities for par-
ticipation in the development of pro-
fessional presentations and publica-
tions, and for attendance at profes-
sional conferences and meetings as ap-
propriate for the individual’s field of 
study and level of experience. 

(Authority: Sec. 202(k); 29 U.S.C. 761a(k)) 

§ 350.13 What must a grantee do in 
carrying out a research activity? 

In carrying out a research activity 
under this program, a grantee shall— 

(a) Identify one or more hypotheses; 
and 

(b) Based on the hypotheses identi-
fied, perform an intensive systematic 
study directed toward— 

(1) New or full scientific knowledge; 
or 

(2) Understanding of the subject or 
problem studied. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.14 What must a grantee do in 
carrying out a training activity? 

In carrying out a training activity 
under this program, a grantee shall 
conduct a planned and systematic se-
quence of supervised instruction that is 
designed to impart predetermined 
skills and knowledge. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.15 What must a grantee do in 
carrying out a demonstration activ-
ity? 

In carrying out a demonstration ac-
tivity under this program, a grantee 
shall apply results derived from pre-
vious research, testing, or practice to 
determine the effectiveness of a new 
strategy or approach. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.16 What must a grantee do in 
carrying out a development activ-
ity? 

In carrying out a development activ-
ity under this program, a grantee must 
use knowledge and understanding 
gained from research to create mate-
rials, devices, systems, or methods ben-
eficial to the target population, includ-
ing design and development of proto-
types and processes. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.17 What must a grantee do in 
carrying out a utilization activity? 

In carrying out a utilization activity 
under this program, a grantee must re-
late research findings to practical ap-
plications in planning, policy making, 
program administration, and delivery 
of services to individuals with disabil-
ities. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.18 What must a grantee do in 
carrying out a dissemination activ-
ity? 

In carrying out a dissemination ac-
tivity under this program, a grantee 
must systematically distribute infor-
mation or knowledge through a variety 
of ways to potential users or bene-
ficiaries. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

§ 350.19 What must a grantee do in 
carrying out a technical assistance 
activity? 

In carrying out a technical assist-
ance activity under this program, a 
grantee must provide expertise or in-
formation for use in problem-solving. 

(Authority: Sec. 202; 29 U.S.C. 761a) 

Subpart C—What Rehabilitation 
Research and Training Cen-
ters Does the Secretary As-
sist? 

§ 350.20 What general requirements 
must a Rehabilitation Research and 
Training Center meet? 

A Rehabilitation Research and Train-
ing Center shall— 

(a) Plan and conduct activities that 
further one or more of the purposes 
listed in § 350.2; 
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(b) Serve as a center of national ex-
cellence and as a national or regional 
resource for providers and individuals 
with disabilities and the parents, fam-
ily members, guardians, advocates, or 
authorized representatives of the indi-
viduals; 

(c) Be of sufficient size, scope, and 
quality to effectively carry out the ac-
tivities in an efficient manner con-
sistent with appropriate State and Fed-
eral law; and 

(d) Be able to carry out training ac-
tivities either directly or through an-
other entity that can provide such 
training. 

(Authority: Secs. 204(b) and (b)(2)(K); 29 
U.S.C. 762(b) and (b)(2)(K)) 

§ 350.21 What collaboration must a Re-
habilitation Research and Training 
Center engage in? 

A Rehabilitation Research and Train-
ing Center must be operated by or in 
collaboration with— 

(a) One or more institutions of higher 
education; or 

(b) One or more providers of rehabili-
tation or other appropriate services. 

(Authority: Sec. 204(b)(2); 29 U.S.C. 762(b)(2)) 

§ 350.22 What activities must a Reha-
bilitation Research and Training 
Center conduct? 

A Rehabilitation Research and Train-
ing Center shall— 

(a) Carry out research activities by 
conducting coordinated and advanced 
programs of research in rehabilitation 
targeted toward the production of new 
knowledge that will— 

(1) Improve rehabilitation method-
ology and service delivery systems; 

(2) Alleviate or stabilize disabling 
conditions; and 

(3) Promote maximum social and eco-
nomic independence of individuals with 
disabilities; 

(b) Conduct training activities by 
providing training (including graduate, 
pre-service, and in-service training) to 
assist— 

(1) Rehabilitation personnel and 
other individuals to more effectively 
provide rehabilitation services; and 

(2) Rehabilitation research personnel 
and other rehabilitation personnel to 
improve their capacity to conduct re-
search; and 

(c) Conduct technical assistance ac-
tivities by serving as an informational 
and technical assistance resource for 
providers, individuals with disabilities, 
and the parents, family members, 
guardians, advocates, or authorized 
representatives of the individuals with 
disabilities, through conferences, 
workshops, public education programs, 
in-service training programs, and simi-
lar activities. 

§ 350.23 What restriction exists on Re-
habilitation Research and Training 
Centers regarding indirect costs? 

A host institution with which a Re-
habilitation Research and Training 
Center is affiliated may not collect 
more than fifteen percent of the total 
grant award as indirect cost charges, 
notwithstanding the provisions in 34 
CFR 75.562. 

(Authority: Sec. 204(b)(2)(O); 29 U.S.C. 
762(b)(2)(O)) 

Subpart D—What Rehabilitation 
Engineering Research Centers 
Does the Secretary Assist? 

§ 350.30 What requirements must a Re-
habilitation Engineering Research 
Center meet? 

A Rehabilitation Engineering Re-
search Center shall plan and conduct 
activities that— 

(a) Further one or more of the pur-
poses listed in § 350.2; and 

(b)(1) Lead to the development of 
methods, procedures, and devices that 
will benefit individuals with disabil-
ities, especially those with the most se-
vere disabilities; or 

(2) Involve rehabilitation technology 
and enhance opportunities for meeting 
the needs of, and addressing the bar-
riers confronted by, individuals with 
disabilities in all aspects of their lives. 

(Authority: Sec. 204(b)(3); 29 U.S.C. 762(b)(3)) 

§ 350.31 What collaboration must a Re-
habilitation Engineering Research 
Center engage in? 

A Rehabilitation Engineering Re-
search Center must be operated by or 
in collaboration with— 

(a) One or more institutions of higher 
education; or 
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(b) One or more nonprofit organiza-
tions. 

(Authority: Sec. 204(b)(3); 29 U.S.C. 762(b)(3)) 

§ 350.32 What activities must a Reha-
bilitation Engineering Research 
Center conduct? 

A Rehabilitation Engineering Re-
search Center shall— 

(a) Conduct research or demonstra-
tion activities by using one or more of 
the following strategies: 

(1) Developing and disseminating in-
novative methods of applying advanced 
technology, scientific achievement, 
and psychological and social knowl-
edge to solve rehabilitation problems 
and remove environmental barriers 
through— 

(i) Planning and conducting research, 
including cooperative research with 
public or private agencies and organi-
zations, designed to produce new sci-
entific knowledge and new or improved 
methods, equipment, or devices; and 

(ii) Studying and evaluating new or 
emerging technologies, products, or en-
vironments and their effectiveness and 
benefits. 

(2) Demonstrating and dissemi-
nating— 

(i) Innovative models for the delivery 
to rural and urban areas of cost-effec-
tive rehabilitation technology services 
that will promote the use of assistive 
technology services; and 

(ii) Other scientific research to assist 
in meeting the employment and inde-
pendent living needs of individuals 
with severe disabilities. 

(3) Conducting research and dem-
onstration activities that facilitate 
service delivery systems change by 
demonstrating, evaluating, docu-
menting, and disseminating— 

(i) Consumer-responsive and indi-
vidual and family-centered innovative 
models for the delivery, to both rural 
and urban areas, of innovative, cost-ef-
fective rehabilitation technology serv-
ices that promote use of rehabilitation 
technology; and 

(ii) Other scientific research to assist 
in meeting the employment and inde-
pendent living needs of, and addressing 
the barriers confronted by individuals 
with disabilities, including individuals 
with severe disabilities; 

(b) To the extent consistent with the 
nature and type of research or dem-
onstration activities described in para-
graph (a) of this section, carry out re-
search, training, and information dis-
semination activities by— 

(1) Providing training opportunities 
to individuals, including individuals 
with disabilities, to enable them to be-
come rehabilitation technology re-
searchers and practitioners of rehabili-
tation technology in conjunction with 
institutions of higher education and 
nonprofit organizations; and 

(2) Responding, through research or 
demonstration activities, to the needs 
of individuals with all types of disabil-
ities who may benefit from the applica-
tion of technology within the subject 
area of focus of the Center. 

(c) Conduct orientation seminars for 
rehabilitation service personnel to im-
prove the application of rehabilitation 
technology; 

(d) Conduct activities that specifi-
cally demonstrate means for utilizing 
rehabilitation technology; and 

(e) Provide technical assistance and 
consultation that are responsive to 
concerns of service providers and con-
sumers. 

(Authority: Sec. 204(b)(3); 29 U.S.C. 762(b)(3)) 

§ 350.33 What cooperation require-
ments must a Rehabilitation Engi-
neering Research Center meet? 

A Rehabilitation Engineering Re-
search Center— 

(a) Shall cooperate with State agen-
cies and other local, State, regional, 
and national programs and organiza-
tions developing or delivering rehabili-
tation technology, including State pro-
grams funded under the Technology- 
Related Assistance for Individuals 
With Disabilities Act of 1988 (29 U.S.C. 
2201 et seq.); and 

(b) To the extent consistent with the 
nature and type of research or dem-
onstration activities described in 
§ 350.32(a), shall cooperate with the en-
tities described in paragraph (a) of this 
section to provide information to indi-
viduals with disabilities and their par-
ents, family members, guardians, advo-
cates, or authorized representatives, 
to— 
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(1) Increase awareness and under-
standing of how rehabilitation tech-
nology can address their needs; and 

(2) Increase awareness and under-
standing of the range of options, pro-
grams, services, and resources avail-
able, including financing options for 
the technology and services covered by 
the subject area of focus of the Center. 

(Authority: Sec. 204(b)(3) and (c); 29 U.S.C. 
762(b)(3) and (c)) 

§ 350.34 Which Rehabilitation Engi-
neering Research Centers must 
have an advisory committee? 

A Rehabilitation Engineering Re-
search Center conducting research or 
demonstration activities that facili-
tate service delivery systems change 
must have an advisory committee. 

(Authority: Sec. 204 (b)(3)(D); 29 U.S.C. 762 
(b)(3)(D)) 

§ 350.35 What are the requirements for 
the composition of an advisory com-
mittee? 

The majority of a Rehabilitation En-
gineering Research Center advisory 
committee’s members must be com-
prised of individuals with disabilities 
who are users of rehabilitation tech-
nology, or their parents, family mem-
bers, guardians, advocates, or author-
ized representatives. 

(Authority: Sec. 204(b)(3)(D); 29 U.S.C. 
762(b)(3)(D)) 

Subpart E—How Does One Apply 
for an Award? 

§ 350.40 What is required of each ap-
plicant regarding the needs of indi-
viduals with disabilities from mi-
nority backgrounds? 

(a) Unless the Secretary indicates 
otherwise in a notice published in the 
FEDERAL REGISTER, an applicant for as-
sistance under this program must dem-
onstrate in its application how it will 
address, in whole or in part, the needs 
of individuals with disabilities from 
minority backgrounds. 

(b) The approaches an applicant may 
take to meet this requirement may in-
clude one or more of the following: 

(1) Proposing project objectives ad-
dressing the needs of individuals with 

disabilities from minority back-
grounds. 

(2) Demonstrating that the project 
will address a problem that is of par-
ticular significance to individuals with 
disabilities from minority back-
grounds. 

(3) Demonstrating that individuals 
from minority backgrounds will be in-
cluded in study samples in sufficient 
numbers to generate information perti-
nent to individuals with disabilities 
from minority backgrounds. 

(4) Drawing study samples and pro-
gram participant rosters from popu-
lations or areas that include individ-
uals from minority backgrounds. 

(5) Providing outreach to individuals 
with disabilities from minority back-
grounds to ensure that they are aware 
of rehabilitation services, clinical care, 
or training offered by the project. 

(6) Disseminating materials to or 
otherwise increasing the access to dis-
ability information among minority 
populations. 

(Approved by the Office of Management and 
Budget under control number 1820–0027) 

(Authority: Sec. 21(b)(6); 29 U.S.C. 718b(b)(6)) 

§ 350.41 What State agency review 
must an applicant under the Dis-
ability and Rehabilitation Research 
Projects and Centers Program ob-
tain? 

(a) An applicant that proposes to 
conduct research, demonstrations, or 
related activities that will either in-
volve clients of the State vocational 
rehabilitation agency as research sub-
jects or study vocational rehabilitation 
services or techniques under this pro-
gram, shall follow the requirements in 
34 CFR 75.155 through 75.159. 

(b) For the purposes of this Program, 
State as used in 34 CFR 75.155 through 
75.159 means the State rehabilitation 
agency or agencies in the primary 
State or States to be affected by the 
proposed activities. 

(Authority: Secs. 204(c) and 306(i); 29 U.S.C. 
762(c) and 766(a)) 
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Subpart F—How Does the 
Secretary Make an Award? 

§ 350.50 What is the peer review proc-
ess for this Program? 

(a) The Secretary refers each applica-
tion for a grant governed by those reg-
ulations in this part to a peer review 
panel established by the Secretary. 

(b) Peer review panels review applica-
tions on the basis of the applicable se-
lection criteria in § 350.54. 

(Authority: Sec. 202(e); 29 U.S.C. 761a(e)) 

§ 350.51 What is the purpose of peer 
review? 

The purpose of peer review is to in-
sure that— 

(a) Those activities supported by the 
National Institute on Disability and 
Rehabilitation Research (NIDRR) are 
of the highest scientific, administra-
tive, and technical quality; and 

(b) Activity results may be widely 
applied to appropriate target popu-
lations and rehabilitation problems. 

(Authority: Sec. 202(e); 29 U.S.C. 761a(e)) 

§ 350.52 What is the composition of a 
peer review panel? 

(a) The Secretary selects as members 
of a peer review panel scientists and 
other experts in rehabilitation or re-
lated fields who are qualified, on the 
basis of training, knowledge, or experi-
ence, to give expert advice on the merit 
of the applications under review. 

(b) Applications for awards of $60,000 
or more, except those for the purposes 
of evaluation, dissemination of infor-
mation, or conferences, must be re-
viewed by a peer review panel that con-
sists of a majority of non-Federal 
members. 

(c) In selecting members to serve on 
a peer review panel, the Secretary 
takes into account all of the following 
factors: 

(1) The level of formal scientific or 
technical education completed by po-
tential panel members. 

(2)(i) The extent to which potential 
panel members have engaged in sci-
entific, technical, or administrative ac-
tivities appropriate to the category of 
applications that the panel will con-
sider; 

(ii) The roles of potential panel mem-
bers in those activities; and 

(iii) The quality of those activities. 
(3) The recognition received by po-

tential panel members as reflected by 
awards and other honors from sci-
entific and professional agencies and 
organizations outside the Department. 

(4) Whether the panel includes knowl-
edgeable individuals with disabilities, 
or parents, family members, guardians, 
advocates, or authorized representa-
tives of individuals with disabilities. 

(5) Whether the panel includes indi-
viduals from diverse populations. 

(Authority: Secs. 18 and 202(e); 29 U.S.C. 717 
and 761a(e)) 

§ 350.53 How does the Secretary evalu-
ate an application? 

(a)(1)(i) The Secretary selects one or 
more of the selection criteria in § 350.54 
to evaluate an application; 

(ii) The Secretary establishes selec-
tion criteria based on statutory provi-
sions that apply to the Program which 
may include, but are not limited to— 

(A) Specific statutory selection cri-
teria; 

(B) Allowable activities; 
(C) Application content require-

ments; or 
(D) Other pre-award and post-award 

conditions; or 
(iii) The Secretary uses a combina-

tion of selection criteria established 
under paragraph (a)(1)(ii) of this sec-
tion and selection criteria in § 350.54. 

(2) For Field-Initiated Projects, the 
Secretary does not consider § 350.54(b) 
(Responsiveness to the Absolute or 
Competitive Priority) in evaluating an 
application. 

(b)(1) In considering selection cri-
teria in § 350.54, the Secretary selects 
one or more of the factors listed in the 
criteria except as provided for in para-
graph (b)(2) of this section. 

(2) Under § 350.54, the Secretary al-
ways considers the factor in paragraph 
(n)(2) of that section. 

(c) The maximum possible score for 
an application is 100 points. 

(d)(1) In the application package or a 
notice published in the FEDERAL REG-
ISTER, the Secretary informs appli-
cants of— 

(i)(A) The selection criteria chosen; 
and 
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(B) The maximum possible score for 
each of the selection criteria; and 

(ii)(A) The factors selected for con-
sidering the selection criteria; and 

(B) If points are assigned to each fac-
tor, the maximum possible score for 
each factor under each criterion. 

(2) If no points are assigned to each 
factor, the Secretary evaluates each 
factor equally. 

(e) For Field-Initiated Projects, in 
addition to the selection criteria, the 
Secretary uses the additional consider-
ations in selecting applications for 
funding as described in § 350.55. 

(Authority: Sec. 202(e); 29 U.S.C. 761a(e)) 

§ 350.54 What selection criteria does 
the Secretary use in evaluating an 
application? 

In addition to criteria established 
under § 350.53(a)(1)(ii), the Secretary 
may select one or more of the following 
criteria in evaluating an application: 

(a) Importance of the problem. (1) The 
Secretary considers the importance of 
the problem. 

(2) In determining the importance of 
the problem, the Secretary considers 
one or more of the following factors: 

(i) The extent to which the applicant 
clearly describes the need and target 
population. 

(ii) The extent to which the proposed 
activities further the purposes of the 
Act. 

(iii) The extent to which the proposed 
activities address a significant need of 
one or more disabled populations. 

(iv) The extent to which the proposed 
activities address a significant need of 
rehabilitation service providers. 

(v) The extent to which the proposed 
activities address a significant need of 
those who provide services to individ-
uals with disabilities. 

(vi) The extent to which the appli-
cant proposes to provide training in a 
rehabilitation discipline or area of 
study in which there is a shortage of 
qualified researchers, or to a trainee 
population in which there is a need for 
more qualified researchers. 

(vii) The extent to which the pro-
posed project will have beneficial im-
pact on the target population. 

(b) Responsiveness to an absolute or 
competitive priority. (1) The Secretary 
considers the responsiveness of the ap-

plication to an absolute or competitive 
priority published in the FEDERAL REG-
ISTER. 

(2) In determining the application’s 
responsiveness to the absolute or com-
petitive priority, the Secretary con-
siders one or more of the following fac-
tors: 

(i) The extent to which the applicant 
addresses all requirements of the abso-
lute or competitive priority. 

(ii) The extent to which the appli-
cant’s proposed activities are likely to 
achieve the purposes of the absolute or 
competitive priority. 

(c) Design of research activities. (1) The 
Secretary considers the extent to 
which the design of research activities 
is likely to be effective in accom-
plishing the objectives of the project. 

(2) In determining the extent to 
which the design is likely to be effec-
tive in accomplishing the objectives of 
the project, the Secretary considers 
one or more of the following factors: 

(i) The extent to which the research 
activities constitute a coherent, sus-
tained approach to research in the 
field, including a substantial addition 
to the state-of-the-art. 

(ii) The extent to which the method-
ology of each proposed research activ-
ity is meritorious, including consider-
ation of the extent to which— 

(A) The proposed design includes a 
comprehensive and informed review of 
the current literature, demonstrating 
knowledge of the state-of-the-art; 

(B) Each research hypothesis is theo-
retically sound and based on current 
knowledge; 

(C) Each sample population is appro-
priate and of sufficient size; 

(D) The data collection and measure-
ment techniques are appropriate and 
likely to be effective; and 

(E) The data analysis methods are 
appropriate. 

(iii) The extent to which anticipated 
research results are likely to satisfy 
the original hypotheses and could be 
used for planning additional research, 
including generation of new hypotheses 
where applicable. 

(d) Design of development activities. (1) 
The Secretary considers the extent to 
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which the design of development ac-
tivities is likely to be effective in ac-
complishing the objectives of the 
project. 

(2)(i) In determining the extent to 
which the design is likely to be effec-
tive in accomplishing the objectives of 
the project, the Secretary considers 
one or more of the following factors: 

(ii) The extent to which the plan for 
development, clinical testing, and eval-
uation of new devices and technology is 
likely to yield significant products or 
techniques, including consideration of 
the extent to which— 

(A) The proposed project will use the 
most effective and appropriate tech-
nology available in developing the new 
device or technique; 

(B) The proposed development is 
based on a sound conceptual model 
that demonstrates an awareness of the 
state-of-the-art in technology; 

(C) The new device or technique will 
be developed and tested in an appro-
priate environment; 

(D) The new device or technique is 
likely to be cost-effective and useful; 

(E) The new device or technique has 
the potential for commercial or private 
manufacture, marketing, and distribu-
tion of the product; and 

(F) The proposed development efforts 
include adequate quality controls and, 
as appropriate, repeated testing of 
products. 

(e) Design of demonstration activities. 
(1) The Secretary considers the extent 
to which the design of demonstration 
activities is likely to be effective in ac-
complishing the objectives of the 
project. 

(2) In determining the extent to 
which the design is likely to be effec-
tive in accomplishing the objectives of 
the project, the Secretary considers 
one or more of the following factors: 

(i) The extent to which the proposed 
demonstration activities build on pre-
vious research, testing, or practices. 

(ii) The extent to which the proposed 
demonstration activities include the 
use of proper methodological tools and 
theoretically sound procedures to de-
termine the effectiveness of the strat-
egy or approach. 

(iii) The extent to which the proposed 
demonstration activities include inno-

vative and effective strategies or ap-
proaches. 

(iv) The extent to which the proposed 
demonstration activities are likely to 
contribute to current knowledge and 
practice and be a substantial addition 
to the state-of-the-art. 

(v) The extent to which the proposed 
demonstration activities can be applied 
and replicated in other settings. 

(f) Design of training activities. (1) The 
Secretary considers the extent to 
which the design of training activities 
is likely to be effective in accom-
plishing the objectives of the project. 

(2) In determining the extent to 
which the design is likely to be effec-
tive in accomplishing the objectives of 
the project, the Secretary considers 
one or more of the following factors: 

(i) The extent to which the proposed 
training materials are likely to be ef-
fective, including consideration of 
their quality, clarity, and variety. 

(ii) The extent to which the proposed 
training methods are of sufficient qual-
ity, intensity, and duration. 

(iii) The extent to which the proposed 
training content— 

(A) Covers all of the relevant aspects 
of the subject matter; and 

(B) If relevant, is based on new 
knowledge derived from research ac-
tivities of the proposed project. 

(iv) The extent to which the proposed 
training materials, methods, and con-
tent are appropriate to the trainees, in-
cluding consideration of the skill level 
of the trainees and the subject matter 
of the materials. 

(v) The extent to which the proposed 
training materials and methods are ac-
cessible to individuals with disabil-
ities. 

(vi) The extent to which the appli-
cant’s proposed recruitment program is 
likely to be effective in recruiting 
highly qualified trainees, including 
those who are individuals with disabil-
ities. 

(vii) The extent to which the appli-
cant is able to carry out the training 
activities, either directly or through 
another entity. 

(viii) The extent to which the pro-
posed didactic and classroom training 
programs emphasize scientific method-
ology and are likely to develop highly 
qualified researchers. 
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(ix) The extent to which the quality 
and extent of the academic mentorship, 
guidance, and supervision to be pro-
vided to each individual trainee are of 
a high level and are likely to develop 
highly qualified researchers. 

(x) The extent to which the type, ex-
tent, and quality of the proposed clin-
ical and laboratory research experi-
ence, including the opportunity to par-
ticipate in advanced-level research, are 
likely to develop highly qualified re-
searchers. 

(xi) The extent to which the opportu-
nities for collegial and collaborative 
activities, exposure to outstanding sci-
entists in the field, and opportunities 
to participate in the preparation of 
scholarly or scientific publications and 
presentations are extensive and appro-
priate. 

(g) Design of dissemination activities. 
(1) The Secretary considers the extent 
to which the design of dissemination 
activities is likely to be effective in ac-
complishing the objectives of the 
project. 

(2) In determining the extent to 
which the design is likely to be effec-
tive in accomplishing the objectives of 
the project, the Secretary considers 
one or more of the following factors: 

(i) The extent to which the content of 
the information to be disseminated— 

(A) Covers all of the relevant aspects 
of the subject matter; and 

(B) If appropriate, is based on new 
knowledge derived from research ac-
tivities of the project. 

(ii) The extent to which the mate-
rials to be disseminated are likely to 
be effective and usable, including con-
sideration of their quality, clarity, va-
riety, and format. 

(iii) The extent to which the methods 
for dissemination are of sufficient 
quality, intensity, and duration. 

(iv) The extent to which the mate-
rials and information to be dissemi-
nated and the methods for dissemina-
tion are appropriate to the target pop-
ulation, including consideration of the 
familiarity of the target population 
with the subject matter, format of the 
information, and subject matter. 

(v) The extent to which the informa-
tion to be disseminated will be acces-
sible to individuals with disabilities. 

(h) Design of utilization activities. (1) 
The Secretary considers the extent to 
which the design of utilization activi-
ties is likely to be effective in accom-
plishing the objectives of the project. 

(2) In determining the extent to 
which the design is likely to be effec-
tive in accomplishing the objectives of 
the project, the Secretary considers 
one or more of the following factors: 

(i) The extent to which the potential 
new users of the information or tech-
nology have a practical use for the in-
formation and are likely to adopt the 
practices or use the information or 
technology, including new devices. 

(ii) The extent to which the utiliza-
tion strategies are likely to be effec-
tive. 

(iii) The extent to which the informa-
tion or technology is likely to be of use 
in other settings. 

(i) Design of technical assistance activi-
ties. (1) The Secretary considers the ex-
tent to which the design of technical 
assistance activities is likely to be ef-
fective in accomplishing the objectives 
of the project. 

(2) In determining the extent to 
which the design is likely to be effec-
tive in accomplishing the objectives of 
the project, the Secretary considers 
one or more of the following factors: 

(i) The extent to which the methods 
for providing technical assistance are 
of sufficient quality, intensity, and du-
ration. 

(ii) The extent to which the informa-
tion to be provided through technical 
assistance covers all of the relevant as-
pects of the subject matter. 

(iii) The extent to which the tech-
nical assistance is appropriate to the 
target population, including consider-
ation of the knowledge level of the tar-
get population, needs of the target pop-
ulation, and format for providing infor-
mation. 

(iv) The extent to which the tech-
nical assistance is accessible to indi-
viduals with disabilities. 

(j) Plan of operation. (1) The Secretary 
considers the quality of the plan of op-
eration. 

(2) In determining the quality of the 
plan of operation, the Secretary con-
siders one or more of the following fac-
tors: 
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(i) The adequacy of the plan of oper-
ation to achieve the objectives of the 
proposed project on time and within 
budget, including clearly defined re-
sponsibilities, and timelines for accom-
plishing project tasks. 

(ii) The adequacy of the plan of oper-
ation to provide for using resources, 
equipment, and personnel to achieve 
each objective. 

(k) Collaboration. (1) The Secretary 
considers the quality of collaboration. 

(2) In determining the quality of col-
laboration, the Secretary considers one 
or more of the following factors: 

(i) The extent to which the appli-
cant’s proposed collaboration with one 
or more agencies, organizations, or in-
stitutions is likely to be effective in 
achieving the relevant proposed activi-
ties of the project. 

(ii) The extent to which agencies, or-
ganizations, or institutions dem-
onstrate a commitment to collaborate 
with the applicant. 

(iii) The extent to which agencies, or-
ganizations, or institutions that com-
mit to collaborate with the applicant 
have the capacity to carry out collabo-
rative activities. 

(l) Adequacy and reasonableness of the 
budget. (1) The Secretary considers the 
adequacy and the reasonableness of the 
proposed budget. 

(2) In determining the adequacy and 
the reasonableness of the proposed 
budget, the Secretary considers one or 
more of the following factors: 

(i) The extent to which the costs are 
reasonable in relation to the proposed 
project activities. 

(ii) The extent to which the budget 
for the project, including any sub-
contracts, is adequately justified to 
support the proposed project activities. 

(iii) The extent to which the appli-
cant is of sufficient size, scope, and 
quality to effectively carry out the ac-
tivities in an efficient manner. 

(m) Plan of evaluation. (1) The Sec-
retary considers the quality of the plan 
of evaluation. 

(2) In determining the quality of the 
plan of evaluation, the Secretary con-
siders one or more of the following fac-
tors: 

(i) The extent to which the plan of 
evaluation provides for periodic assess-
ment of progress toward— 

(A) Implementing the plan of oper-
ation; and 

(B) Achieving the project’s intended 
outcomes and expected impacts. 

(ii) The extent to which the plan of 
evaluation will be used to improve the 
performance of the project through the 
feedback generated by its periodic as-
sessments. 

(iii) The extent to which the plan of 
evaluation provides for periodic assess-
ment of a project’s progress that is 
based on identified performance meas-
ures that— 

(A) Are clearly related to the in-
tended outcomes of the project and ex-
pected impacts on the target popu-
lation; and 

(B) Are objective, and quantifiable or 
qualitative, as appropriate. 

(n) Project staff. (1) The Secretary 
considers the quality of the project 
staff. 

(2) In determining the quality of the 
project staff, the Secretary considers 
the extent to which the applicant en-
courages applications for employment 
from persons who are members of 
groups that have traditionally been 
underrepresented based on race, color, 
national origin, gender, age, or dis-
ability. 

(3) In addition, the Secretary con-
siders one or more of the following: 

(i) The extent to which the key per-
sonnel and other key staff have appro-
priate training and experience in dis-
ciplines required to conduct all pro-
posed activities. 

(ii) The extent to which the commit-
ment of staff time is adequate to ac-
complish all the proposed activities of 
the project. 

(iii) The extent to which the key per-
sonnel are knowledgeable about the 
methodology and literature of perti-
nent subject areas. 

(iv) The extent to which the project 
staff includes outstanding scientists in 
the field. 

(v) The extent to which key per-
sonnel have up-to-date knowledge from 
research or effective practice in the 
subject area covered in the priority. 

(o) Adequacy and accessibility of re-
sources. (1) The Secretary considers the 
adequacy and accessibility of the appli-
cant’s resources to implement the pro-
posed project. 
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(2) In determining the adequacy and 
accessibility of resources, the Sec-
retary considers one or more of the fol-
lowing factors: 

(i) The extent to which the applicant 
is committed to provide adequate fa-
cilities, equipment, other resources, in-
cluding administrative support, and 
laboratories, if appropriate. 

(ii) The quality of an applicant’s past 
performance in carrying out a grant. 

(iii) The extent to which the appli-
cant has appropriate access to clinical 
populations and organizations rep-
resenting individuals with disabilities 
to support advanced clinical rehabilita-
tion research. 

(iv) The extent to which the facili-
ties, equipment, and other resources 
are appropriately accessible to individ-
uals with disabilities who may use the 
facilities, equipment, and other re-
sources of the project. 

(Approved by the Office of Management and 
Budget under control number 1820–0027) 

(Authority: Secs. 202 and 204; 29 U.S.C. 761a 
and 762) 

§ 350.55 What are the additional con-
siderations for selecting Field-Initi-
ated Project applications for fund-
ing? 

(a) The Secretary reserves funds to 
support some or all of the Field-Initi-
ated Project applications that have 
been awarded points totaling 80% or 
more of the maximum possible points 
under the procedures described in 
§ 350.53. 

(b) In making a final selection of ap-
plications to support as Field-Initiated 
Projects, the Secretary considers the 
extent to which applications that have 
been awarded a rating of 80% or more 
of the maximum possible points and 
meet one or more of the following con-
ditions: 

(1) The proposed project represents a 
unique opportunity to advance reha-
bilitation knowledge to improve the 
lives of individuals with disabilities. 

(2) The proposed project com-
plements research already planned or 
funded by the NIDRR through annual 
priorities published in the FEDERAL 
REGISTER or addresses the research in a 
new and promising way. 

(Authority: Secs. 202 (g) and (i)(1); 29 U.S.C. 
761a(g) and 761a(i)(1)) 

Subpart G—What Conditions Must 
Be Met After an Award? 

§ 350.60 How must a grantee conduct 
activities? 

A grantee must— 
(a) Conduct all activities in a manner 

that is accessible to and usable by indi-
viduals with disabilities; and 

(b) If a grantee carries out more than 
one activity, carry out integrated ac-
tivities. 

(Authority: Secs. 202 and 204(b)(2); 29 U.S.C. 
761a and 762(b)) 

§ 350.61 What evaluation requirements 
must a grantee meet? 

(a) A grantee must establish perform-
ance measures for use in its evaluation 
that— 

(1) Are clearly related to the— 
(i) Intended outcomes of the project; 

and 
(ii) Expected impacts on the target 

population; and 
(2) To the extent possible are quan-

tifiable, or are objective and quali-
tative. 

(b) A grantee must make periodic as-
sessments of progress that will provide 
the grantee with performance feedback 
related to— 

(1) Progress in implementing the plan 
of operation; and 

(2) Progress in achieving the intended 
outcomes and expected impacts as as-
sessed by the established performance 
measures. 

(Authority: Secs. 202 and 204; 29 U.S.C. 761a 
and 762) 

§ 350.62 What are the matching re-
quirements? 

(a)(1) The Secretary may make 
grants to pay for part of the costs of re-
search and demonstration projects that 
bear directly on the development of 
procedures, methods, and devices to as-
sist the provision of vocational and 
other rehabilitation services, and re-
search training and career development 
projects. 

(2) Each grantee must participate in 
the costs of those projects. 

(3) The specific amount of cost shar-
ing to be borne by each grantee— 

(i) Is negotiated at the time of the 
award; and 
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(ii) Is not considered in the selection 
process. 

(b)(1) The Secretary may make 
grants to pay for part or all of the 
costs of— 

(i) Establishment and support of Re-
habilitation Research and Training 
Centers and Rehabilitation Engineer-
ing Research Centers; and 

(ii) Specialized research or dem-
onstration activities described in sec-
tion 204(b)(2)–(16) of the Act. 

(2) The Secretary determines at the 
time of the award whether the grantee 
must pay a portion of the project or 
center costs. 

(Authority: Sec. 204; 29 U.S.C. 762) 

§ 350.63 What are the requirements of 
a grantee relative to the Client As-
sistance Program? 

All Projects and Centers that provide 
services to individuals with disabilities 
with funds awarded under this Program 
must— 

(a) Advise those individuals who are 
applicants for or recipients of services 
under the Act, or their parents, family 
members, guardians, advocates, or au-
thorized representatives, of the avail-
ability and purposes of the Client As-
sistance Program (CAP) funded under 
the Act; and 

(b) Provide information on the means 
of seeking assistance under the CAP. 

(Authority: Sec. 20; 29 U.S.C. 718a) 

§ 350.64 What is the required duration 
of the training in an Advanced Re-
habilitation Research Training 
Project? 

A grantee for an Advanced Rehabili-
tation Research Training Project shall 
provide training to individuals that is 
at least one academic year, unless a 
longer training period is necessary to 
ensure that each trainee is qualified to 
conduct independent research upon 
completion of the course of training. 

(Authority: Secs. 202–204; 29 U.S.C. 760–762) 

§ 350.65 What level of participation is 
required of trainees in an Advanced 
Rehabilitation Research Training 
Project? 

Individuals who are receiving train-
ing under an Advanced Rehabilitation 
Research Training Project shall devote 
at least eighty percent of their time to 

the activities of the training program 
during the training period. 

(Authority: Secs. 202–204; 29 U.S.C. 760–762) 

§ 350.66 What must a grantee include 
in a patent application? 

Any patent application filed by a 
grantee for an invention made under a 
grant must include the following state-
ment in the first paragraph: 

The invention described in this application 
was made under a grant from the Depart-
ment of Education. 

(Authority: 20 U.S.C. 1221e–3) 

PART 356—DISABILITY AND REHA-
BILITATION RESEARCH: RESEARCH 
FELLOWSHIPS 

Subpart A—General 

Sec. 
356.1 What is the Research Fellowships Pro-

gram? 
356.2 Who is eligible for assistance under 

this program? 
356.3 What regulations apply to this pro-

gram? 
356.4 What definitions apply to this pro-

gram? 

Subpart B—What Kinds of Activities Does 
the Department Support Under This 
Program? 

356.10 What types of activities are author-
ized? 

356.11 What types of problems may be re-
searched under the fellowship program? 

Subpart C—How Does One Apply for 
Assistance Under This Program? 

356.20 What are the application procedures 
under this part? 

356.21 What is the fellowship review proc-
ess? 

Subpart D—How Does the Secretary Select 
a Fellow? 

356.30 What selection criteria are used for 
this program? 

356.31 How does the Secretary evaluate an 
application under this part? 

356.32 What are the special considerations 
in selecting applications for funding 
under this part? 
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Subpart E—What Conditions Have To Be 
Met by a Fellow? 

356.40 What is the length of a Fellowship 
award? 

356.41 What are the employment limitations 
during a fellowship period? 

356.42 What acknowledgement of support is 
required? 

Subpart F—What are the Administrative 
Responsibilities of a Fellow? 

356.50 What kinds of payments are allowed 
under this program? 

356.51 What reports are required? 
356.52 Are there other requirements? 

AUTHORITY: 29 U.S.C. 760–762, unless other-
wise noted. 

SOURCE: 46 FR 45312, Sept. 10, 1981, unless 
otherwise noted. 

Subpart A—General 

§ 356.1 What is the Research Fellow-
ships Program? 

The purpose of this program is to 
build research capacity by providing 
support to highly qualified individuals, 
including those who are individuals 
with disabilities, to perform research 
on the rehabilitation of individuals 
with disabilities. 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984, as amended at 58 
FR 49419, Sept. 22, 1993] 

§ 356.2 Who is eligible for assistance 
under this program? 

(a) Only individuals are eligible to be 
recipients of Fellowships. 

(b) Any individual is eligible for as-
sistance under this program who has 
training and experience that indicate a 
potential for engaging in scientific re-
search related to the solution of reha-
bilitation problems of individuals with 
disabilities. 

(c) This program provides two cat-
egories of Fellowships: Merit Fellow-
ships and Distinguished Fellowships. 

(1) To be eligible for a Distinguished 
Fellowship, an individual must have 
seven or more years of research experi-
ence in subject areas, methods, or tech-
niques relevant to rehabilitation re-
search and must have a doctorate, 
other terminal degree, or comparable 
academic qualifications. 

(2) The Secretary awards Merit Fel-
lowships to individuals in earlier 
stages of their careers in research. To 
be eligible for a Merit Fellowship, an 
individual must have either advanced 
professional training or experience in 
independent study in an area which is 
directly pertinent to disability and re-
habilitation. 

(d) An applicant for a fellowship 
under this program must be eligible 
under 34 CFR 75.60. 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984, as amended at 57 
FR 30343, July 8, 1992; 58 FR 49419, Sept. 22, 
1993] 

§ 356.3 What regulations apply to this 
program? 

The following regulations apply to 
this program: 

(a) The peer review requirements 
contained in 34 CFR 350.31–350.32. 

(b) The regulations in this part—34 
CFR part 356; 

(c)(1) Subject to the additional re-
quirement in paragraph (c)(2) of this 
section, 34 CFR part 97, Protection of 
Human Subjects. 

(2) When an IRB reviews research 
that purposefully requires inclusion of 
children with disabilities or individuals 
with mental disabilities as research 
subjects, the IRB must include at least 
one person primarily concerned with 
the welfare of these research subjects. 

(d) The regulations in 34 CFR 75.60– 
75.61 (regarding the ineligibility of cer-
tain individuals to receive assistance). 

(Authority: 29 U.S.C. 761a(d), 42 U.S.C. 300v– 
1(b)) 

[46 FR 45312, Sept. 10, 1981, as amended at 56 
FR 28031, June 18, 1991; 57 FR 30343, July 8, 
1992; 58 FR 49419, Sept. 22, 1993; 60 FR 17431, 
Apr. 5, 1995] 

§ 356.4 What definitions apply to this 
program? 

The definitions listed in 34 CFR 350.4 
apply to this program. 

(Authority: Sec. 202(i)(1); (29 U.S.C. 
761a(i)(1))) 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00237 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



238 

34 CFR Ch. III (7–1–04 Edition) § 356.10 

Subpart B—What Kinds of Activi-
ties Does the Department 
Support Under This Program? 

§ 356.10 What types of activities are 
authorized? 

(a) Fellows may conduct original re-
search in any area authorized by sec-
tion 204 of the Act. 

(b) Each year the Secretary may de-
termine that research is needed in cer-
tain areas authorized under section 204 
of the Act and may set aside funds to 
provide fellowship assistance for re-
search in these specific areas. The Sec-
retary publishes the selected priorities, 
if any, in a notice in the FEDERAL REG-
ISTER. 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984] 

§ 356.11 What types of problems may 
be researched under the fellowship 
program? 

Problems encountered by individuals 
with disabilities in their daily lives 
that are due to the presence of a dis-
abling condition, problems associated 
with the provision of rehabilitation 
services to individuals with disabil-
ities, and problems connected with the 
conduct of disability research may be 
addressed under this program. 

(Authority: Secs. 202(d), 202(g)(1), 204; 29 
U.S.C. 761a(d), 761a(g)(1), 762) 

[58 FR 49419, Sept. 22, 1993] 

Subpart C—How Does One Apply 
for Assistance Under This Pro-
gram? 

§ 356.20 What are the application pro-
cedures under this part? 

From time to time the Secretary will 
publish in the FEDERAL REGISTER an 
Application Notice that announces the 
availability of fellowship assistance 
under this part. 

(Authority: Sec. 202(d); (29 U.S.C. 761a(d))) 

§ 356.21 What is the fellowship review 
process? 

The Secretary reviews applications 
for Fellowships in accordance with the 
peer review requirements governing 
grants in 34 CFR 350.31 and 350.32 and 

the selection criteria contained in 
§ 356.30. 

(Approved by the Office of Management and 
Budget under control number 1800–0027) 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984] 

Subpart D—How Does the 
Secretary Select a Fellow? 

§ 356.30 What selection criteria are 
used for this program? 

The Secretary evaluates an applica-
tion for a Fellowship on the basis of— 

(a) Quality and level of formal edu-
cation, previous work experience, and 
recommendations of present or former 
supervisors or colleagues that include 
an indication of the applicant’s ability 
to work creatively in scientific re-
search; and 

(b) The quality of a research proposal 
of no more than 12 pages containing 
the following information: 

(1) The importance of the problem to 
be investigated to the purpose of the 
Act and the mission of the Institute. 

(2) The research hypotheses or re-
lated objectives and the methodology 
and design to be followed. 

(3) Assurance of the availability of 
any necessary data resources, equip-
ment, or institutional support, includ-
ing technical consultation and support 
where appropriate, required to carry 
out the proposed activity. 

(Approved by the Office of Management and 
Budget under control number 1800–0027) 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984, as amended at 52 
FR 30065, Aug. 12, 1987] 

§ 356.31 How does the Secretary evalu-
ate an application under this part? 

The Secretary awards the following 
points for each application based on 
how well the applicant addresses the 
two criteria in § 356.30: Outstanding (5); 
Superior (4); Satisfactory (3); Marginal 
(2); Poor (1). 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984] 
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§ 356.32 What are the special consider-
ations in selecting applications for 
funding under this part? 

(a) The Secretary reserves funds to 
support some or all of the applications 
which have been awarded a rating of 
superior or better (4–5 points) under 
§ 356.31. 

(b) In making a final selection of ap-
plicants to support under this program, 
the Secretary considers the extent to 
which applicants rated outstanding or 
superior present a unique opportunity 
to effect a major advance in knowl-
edge, address critical problems in inno-
vative ways, present proposals which 
are consistent with the Institute’s 
Long-Range Plan, build research capac-
ity within the field, or complement and 
significantly increases the potential 
value of already planned research and 
related activities. 

(Approved by the Office of Management and 
Budget under control number 1800–0027) 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984, as amended at 52 
FR 30065, Aug. 12, 1987] 

Subpart E—What Conditions Have 
To Be Met by a Fellow? 

§ 356.40 What is the length of a Fellow-
ship award? 

The Secretary awards Fellowships for 
a period of 12 months. Under excep-
tional circumstances, the Secretary 
may extend the period of a Fellowship; 
such an extension may not exceed 12 
months. 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984] 

§ 356.41 What are the employment lim-
itations during a fellowship period? 

The Secretary may require a re-
search fellow to work full time on au-
thorized fellowship activities. 

(Authority: Sec. 202(d); (29 U.S.C. 761a(d))) 

§ 356.42 What acknowledgement of 
support is required? 

Publication, distribution, and dis-
position of all manuscripts and other 
materials resulting from a fellowship 
awarded under this part must acknowl-
edge that assistance was received from 
the Department and the Institute. 

Three copies of these publications or 
other materials must be furnished to 
the Secretary. 

(Authority: Sec. 202(d); (29 U.S.C. 761a(d))) 

Subpart F—What are the Adminis-
trative Responsibilities of a 
Fellow? 

§ 356.50 What kinds of payments are 
allowed under this program? 

A Fellowship award in either the Dis-
tinguished or Merit category includes a 
fixed stipend and a flat rate allowance 
for research and research-related ex-
penses including travel expenses. 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984] 

§ 356.51 What reports are required? 

Fellows shall submit final reports. 
Each report must contain at a min-
imum an analysis of the significance of 
the project and an assessment of the 
degree to which the objectives of the 
project have been achieved. 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984] 

§ 356.52 Are there other requirements? 

The Secretary may require fellows to 
attend one or more meetings in connec-
tion with Fellowship activities. 

(Authority: Sec. 202(d); 29 U.S.C. 761a(d)) 

[49 FR 24979, June 18, 1984] 

PART 359—DISABILITY AND REHA-
BILITATION RESEARCH: SPECIAL 
PROJECTS AND DEMONSTRA-
TIONS FOR SPINAL CORD INJU-
RIES 

Subpart A—General 

Sec. 
359.1 What is the Special Projects and Dem-

onstrations for Spinal Cord Injuries Pro-
gram? 

359.2 Who is eligible for assistance under 
this program? 

359.3 What regulations apply to this pro-
gram? 

359.4 What definitions apply to this pro-
gram? 

359.5–359.9 [Reserved] 
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Subpart B—What Kinds of Activities Does 
the Secretary Assist Under This Program? 

359.10 What types of projects are authorized 
under this program? 

359.11 What activities must each recipient 
carry out under this program? 

359.12–359.19 [Reserved] 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

359.30 How is peer review conducted under 
this program? 

359.31 What selection criteria does the Sec-
retary use in reviewing applications 
under this program? 

359.32 What additional factors does the Sec-
retary consider in making a grant under 
this program? 

359.33–359.39 [Reserved] 

AUTHORITY: 29 U.S.C. 762(b)(4), unless oth-
erwise noted. 

SOURCE: 50 FR 16676, Apr. 26, 1985, unless 
otherwise noted. 

Subpart A—General 

§ 359.1 What is the Special Projects 
and Demonstrations for Spinal 
Cord Injuries Program? 

This program provides assistance to 
establish innovative projects for the 
delivery, demonstration, and evalua-
tion of comprehensive medical, voca-
tional, and other rehabilitation serv-
ices to meet the wide range of needs of 
individuals with spinal cord injuries. 

(Authority: Sec. 204(b)(4); 29 U.S.C. 762(b)(4)) 

§ 359.2 Who is eligible for assistance 
under this program? 

The agencies and organizations eligi-
ble to apply under this program are de-
scribed in 34 CFR 350.2. 

(Authority: Sec. 204(b)(4)(A); 29 U.S.C. 
762(b)(4)(A)) 

[58 FR 49420, Sept. 22, 1993] 

§ 359.3 What regulations apply to this 
program? 

The regulations referenced in 34 CFR 
350.3 apply to this program. 

(Authority: Secs. 202 and 204; 29 U.S.C. 761a 
and 762) 

§ 359.4 What definitions apply to this 
program? 

The definitions listed in 34 CFR 350.4 
apply to this program. 

(Authority: Sec. 202(i)(1); 29 U.S.C. 761a(i)(1)) 

§§ 359.5–359.9 [Reserved] 

Subpart B—What Kinds of Activi-
ties Does the Secretary Assist 
Under This Program? 

§ 359.10 What types of projects are au-
thorized under this program? 

This program provides assistance for 
demonstration projects that— 

(a) Provide comprehensive rehabilita-
tion services to individuals with spinal 
cord injuries; and 

(b) Conduct spinal cord research, in-
cluding clinical research and the anal-
ysis of standardized data in collabora-
tion with other related projects. 

(Authority: Sec. 204(b)(4); 29 U.S.C. 762(b)(4)) 

§ 359.11 What activities must each re-
cipient carry out under this pro-
gram? 

Each recipient, whether admin-
istering a project separately under this 
part or in coordination with other ac-
tivities supported under title II of the 
Act, shall— 

(a) Establish a multidisciplinary sys-
tem of providing rehabilitation serv-
ices specifically designed to meet the 
special needs of individuals with spinal 
cord injuries, including emergency 
medical services, acute care, voca-
tional and other rehabilitation serv-
ices, community and job placement, 
and long-term community follow up 
and health maintenance. The system 
must be established on an appropriate 
geographical basis that reflects pat-
terns of patient flow, and must be ad-
ministered in close coordination with 
similar programs of the Veterans Ad-
ministration, the National Institutes 
of Health, and other public and private 
agencies and institutions where appro-
priate; 

(b) Demonstrate and evaluate both 
the service and cost benefits of a re-
gional service system to those individ-
uals with spinal cord injuries who 
might be served within that system; 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00240 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



241 

Off. of Spec. Educ. and Rehab. Services, Education § 359.31 

(c) Establish within the system a re-
habilitation research environment for 
the achievement of new knowledge 
leading to the reduction and treatment 
of complications arising from spinal 
cord injury and the development of new 
techniques of medical management and 
rehabilitation; 

(d) Demonstrate and evaluate the de-
velopment and application of improved 
methods and equipment essential to 
the care, management, and rehabilita-
tion of individuals with spinal cord in-
jury; 

(e) Demonstrate methods of commu-
nity outreach and education for indi-
viduals with spinal cord injury in areas 
such as housing, transportation, recre-
ation, employment, and other commu-
nity activities; and 

(f) Address the needs of individuals 
with spinal cord injuries from minority 
backgrounds; 

(g) Participate as directed by the 
Secretary in national studies of the 
benefits of a spinal cord injury service 
system by contributing to a national 
database and by other means as re-
quired by the Secretary. 

(Authority: Secs. 21(b)(6) and 204(b)(4); 29 
U.S.C. 718b and 762(b)(4)) 

[50 FR 16676, Apr. 26, 1985, as amended at 58 
FR 49420, Sept. 22, 1993] 

§§ 359.12–359.19 [Reserved] 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 359.30 How is peer review conducted 
under this program? 

Peer review is conducted under this 
program in accordance with 34 CFR 
350.30–350.32, using the selection cri-
teria in § 359.31. 

(Authority: Sec. 202(e); 29 U.S.C. 761a(e)) 

§ 359.31 What selection criteria does 
the Secretary use in reviewing ap-
plications under this program? 

The Secretary uses the criteria in 
this section to evaluate applications 
under this program. The maximum 
score for all the criteria is 100 points. 

(a) Project design (20 points). The Sec-
retary reviews each application to de-
termine to what degree— 

(1) There is a clear description of how 
the objectives of the project relate to 
the purpose of the program; 

(2) The research is likely to produce 
new and useful information; 

(3) The need and target population 
are adequately defined; 

(4) The outcomes are likely to benefit 
the defined target population; 

(5) The research hypotheses are 
sound; and 

(6) The research methodology is 
sound in the sample design and selec-
tion, the data collection plan, the 
measurement instruments, and the 
data analysis plan. 

(b) Service comprehensiveness (20 
points). The Secretary reviews each ap-
plication to determine to what de-
gree— 

(1) The services to be provided within 
the project are comprehensive in scope, 
and include emergency medical serv-
ices, intensive and acute medical care, 
rehabilitation management, psycho-
social and community reintegration, 
and follow up; 

(2) A broad range of vocational and 
other rehabilitation services will be 
available to severely handicapped indi-
viduals within the project; and 

(3) Services will be coordinated with 
those services provided by other appro-
priate community resources. 

(c) Plan of operation (15 points). The 
Secretary reviews each application to 
determine to what degree— 

(1) There is an effective plan of oper-
ation that ensures proper and efficient 
administration of the project; 

(2) The applicant’s planned use of its 
resources and personnel is likely to 
achieve each objective; 

(3) Collaboration between institu-
tions, if proposed, is likely to be effec-
tive; and 

(4) There is a clear description of how 
the applicant will include eligible 
project participants who have been tra-
ditionally underrepresented, such as— 

(i) Members of racial or ethnic mi-
nority groups; 

(ii) Women; 
(iii) Individuals with disabilities; and 
(iv) The elderly. 
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(d) Quality of key personnel (10 
points). The Secretary reviews each ap-
plication to determine to what de-
gree— 

(1) The principal investigator and 
other key staff have adequate training 
or experience, or both, in spinal cord 
injury care and rehabilitation and dem-
onstrate appropriate potential to con-
duct the proposed research, demonstra-
tion, training, development, or dis-
semination activity; 

(2) The principal investigator and 
other key staff are familiar with perti-
nent literature or methods, or both; 

(3) All the disciplines necessary to es-
tablish the multidisciplinary system 
described in § 359.11(a) are effectively 
represented; 

(4) Commitments of staff time are 
adequate for the project; and 

(5) The applicant is likely, as part of 
its non-discriminatory employment 
practices, to encourage applications for 
employment from persons who are 
members of groups that traditionally 
have been underrepresented, such as— 

(i) Members of racial or ethnic mi-
nority groups; 

(ii) Women; 
(iii) Individuals with disabilities; and 
(iv) The elderly. 
(e) Adequacy of resources (10 points). 

The Secretary reviews each application 
to determine to what degree— 

(1) The facilities planned for use are 
adequate; 

(2) The equipment and supplies 
planned for use are adequate; and 

(3) The commitment of the applicant 
to provide administrative and other 
necessary support is evident. 

(f) Budget/cost effectiveness (10 points). 
The Secretary reviews each application 
to determine to what degree— 

(1) The budget for the project is ade-
quate to support the activities; 

(2) The costs are reasonable in rela-
tion to the objectives of the project; 
and 

(3) The budget for subcontracts (if re-
quired) is detailed and appropriate. 

(g) Dissemination/utilization (5 points). 
The Secretary reviews each application 
to determine to what degree— 

(1) There is a clearly defined plan for 
dissemination and utilization of 
project findings; 

(2) The research results are likely to 
become available to others working in 
the field; 

(3) The means to disseminate and 
promote utilization by others are de-
fined; and 

(4) The utilization approach is likely 
to address the defined need. 

(h) Evaluation plan (10 points). The 
Secretary reviews each application to 
determine to what degree— 

(1) There is a mechanism to evaluate 
plans, progress and results; 

(2) The evaluation methods and ob-
jectives are likely to produce data that 
are quantifiable; and 

(3) The evaluation results, where rel-
evant, are likely to be assessed in a 
service setting. 

(Authority: Secs. 202(e) and 204(b)(4); 29 
U.S.C. 761a(e) and 762(b)(4)) 

[50 FR 16676, Apr. 26, 1985, as amended at 58 
FR 49420, Sept. 22, 1993] 

§ 359.32 What additional factors does 
the Secretary consider in making a 
grant under this program? 

In determining which applicants to 
fund under this program, the Secretary 
also considers the proposed location of 
any project in order to achieve, to the 
extent possible, a geographic distribu-
tion of projects. 

(Authority: Sec. 204(b)(4)(C); 29 U.S.C. 
762(b)(4)(C)) 

[52 FR 30066, Aug. 12, 1987] 

§§ 359.33–359.39 [Reserved] 

PART 361—STATE VOCATIONAL RE-
HABILITATION SERVICES PRO-
GRAM 

Subpart A—General 

Sec. 
361.1 Purpose. 
361.2 Eligibility for a grant. 
361.3 Authorized activities. 
361.4 Applicable regulations. 
361.5 Applicable definitions. 

Subpart B—State Plan and Other Require-
ments for Vocational Rehabilitation 
Services 

361.10 Submission, approval, and dis-
approval of the State plan. 

361.11 Withholding of funds. 
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ADMINISTRATION 

361.12 Methods of administration. 
361.13 State agency for administration. 
361.14 Substitute State agency. 
361.15 Local administration. 
361.16 Establishment of an independent 

commission or a State Rehabilitation 
Council. 

361.17 Requirements for a State Rehabilita-
tion Council. 

361.18 Comprehensive system of personnel 
development. 

361.19 Affirmative action for individuals 
with disabilities. 

361.20 Public participation requirements. 
361.21 Consultations regarding the adminis-

tration of the State plan. 
361.22 Coordination with education officials. 
361.23 Requirements related to the state-

wide workforce investment system. 
361.24 Cooperation and coordination with 

other entities. 
361.25 Statewideness. 
361.26 Waiver of statewideness. 
361.27 Shared funding and administration of 

joint programs. 
361.28 Third-party cooperative arrange-

ments involving funds from other public 
agencies. 

361.29 Statewide assessment; annual esti-
mates; annual State goals and priorities; 
strategies; and progress reports. 

361.30 Services to American Indians. 
361.31 Cooperative agreements with private 

nonprofit organizations. 
361.32 Use of profitmaking organizations for 

on-the-job training in connection with 
selected projects. 

361.33 [Reserved.] 
361.34 Supported employment State plan 

supplement. 
361.35 Innovation and expansion activities. 
361.36 Ability to serve all eligible individ-

uals; order of selection for services. 
361.37 Information and referral services. 
361.38 Protection, use, and release of per-

sonal information. 
361.39 State-imposed requirements. 
361.40 Reports. 

PROVISION AND SCOPE OF SERVICES 

361.41 Processing referrals and applications. 
361.42 Assessment for determining eligi-

bility and priority for services. 
361.43 Procedures for ineligibility deter-

mination. 
361.44 Closure without eligibility deter-

mination. 
361.45 Development of the individualized 

plan for employment. 
361.46 Content of the individualized plan for 

employment. 
361.47 Record of services. 
361.48 Scope of vocational rehabilitation 

services for individuals with disabilities. 

361.49 Scope of vocational rehabilitation 
services for groups of individuals with 
disabilities. 

361.50 Written policies governing the provi-
sion of services for individuals with dis-
abilities. 

361.51 Standards for facilities and providers 
of services. 

361.52 Informed choice. 
361.53 Comparable services and benefits. 
361.54 Participation of individuals in cost of 

services based on financial need. 
361.55 Annual review of individuals in ex-

tended employment and other employ-
ment under special certificate provisions 
of the Fair Labor Standards Act. 

361.56 Requirements for closing the record 
of services of an individual who has 
achieved an employment outcome. 

361.57 Review of determinations made by 
designated State unit personnel. 

Subpart C—Financing of State Vocational 
Rehabilitation Programs 

361.60 Matching requirements. 
361.61 Limitation on use of funds for con-

struction expenditures. 
361.62 Maintenance of effort requirements. 
361.63 Program income. 
361.64 Obligation of Federal funds and pro-

gram income. 
361.65 Allotment and payment of Federal 

funds for vocational rehabilitation serv-
ices. 

Subpart D [Reserved] 

Subpart E—Evaluation Standards and 
Performance Indicators 

361.80 Purpose. 
361.81 Applicable definitions. 
361.82 Evaluation standards. 
361.84 Performance indicators. 
361.86 Performance levels. 
361.88 Reporting requirements. 
361.89 Enforcement procedures. 

APPENDIX A TO PART 361—QUESTIONS AND AN-
SWERS 

AUTHORITY: 29 U.S.C. 709(c), unless other-
wise noted. 

SOURCE: 66 FR 4382, Jan. 17, 2001, unless 
otherwise noted. 

Subpart A—General 

§ 361.1 Purpose. 

Under the State Vocational Rehabili-
tation Services Program (Program), 
the Secretary provides grants to assist 
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States in operating statewide com-
prehensive, coordinated, effective, effi-
cient, and accountable programs, each 
of which is— 

(a) An integral part of a statewide 
workforce investment system; and 

(b) Designed to assess, plan, develop, 
and provide vocational rehabilitation 
services for individuals with disabil-
ities, consistent with their strengths, 
resources, priorities, concerns, abili-
ties, capabilities, interests, and in-
formed choice, so that they may pre-
pare for and engage in gainful employ-
ment. 

(Authority: Section 100(a)(2) of the Act; 29 
U.S.C. 720(a)(2)) 

§ 361.2 Eligibility for a grant. 
Any State that submits to the Sec-

retary a State plan that meets the re-
quirements of section 101(a) of the Act 
and this part is eligible for a grant 
under this Program. 

(Authority: Section 101(a) of the Act; 29 
U.S.C. 721(a)) 

§ 361.3 Authorized activities. 
The Secretary makes payments to a 

State to assist in— 
(a) The costs of providing vocational 

rehabilitation services under the State 
plan; and 

(b) Administrative costs under the 
State plan. 

(Authority: Section 111(a)(1) of the Act; 29 
U.S.C. 731(a)(1)) 

§ 361.4 Applicable regulations. 
The following regulations apply to 

this Program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants and Agreements with Institu-
tions of Higher Education, Hospitals, 
and other Non-profit Organizations), 
with respect to subgrants to entities 
that are not State or local govern-
ments or Indian tribal organizations. 

(2) 34 CFR part 76 (State-Adminis-
tered Programs). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments), except for 
§ 80.24(a)(2). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug and Alcohol 
Abuse Prevention). 

(b) The regulations in this part 361. 
(c) 20 CFR part 662 (Description of 

One-Stop Service Delivery System 
under Title I of the Workforce Invest-
ment Act of 1998). 

(d) 29 CFR part 37, to the extent pro-
grams and activities are being con-
ducted as part of the One-Stop service 
delivery system under section 121(b) of 
the Workforce Investment Act of 1998. 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

§ 361.5 Applicable definitions. 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Department 
EDGAR 
Fiscal year 
Nonprofit 
Private 
Public 
Secretary 

(b) Other definitions. The following 
definitions also apply to this part: 

(1) Act means the Rehabilitation Act 
of 1973, as amended (29 U.S.C. 701 et 
seq.). 

(2) Administrative costs under the State 
plan means expenditures incurred in 
the performance of administrative 
functions under the vocational reha-
bilitation program carried out under 
this part, including expenses related to 
program planning, development, moni-
toring, and evaluation, including, but 
not limited to, expenses for— 

(i) Quality assurance; 
(ii) Budgeting, accounting, financial 

management, information systems, and 
related data processing; 
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(iii) Providing information about the 
program to the public; 

(iv) Technical assistance and support 
services to other State agencies, pri-
vate nonprofit organizations, and busi-
nesses and industries, except for tech-
nical assistance and support services 
described in § 361.49(a)(4); 

(v) The State Rehabilitation Council 
and other advisory committees; 

(vi) Professional organization mem-
bership dues for designated State unit 
employees; 

(vii) The removal of architectural 
barriers in State vocational rehabilita-
tion agency offices and State-operated 
rehabilitation facilities; 

(viii) Operating and maintaining des-
ignated State unit facilities, equip-
ment, and grounds; 

(ix) Supplies; 
(x) Administration of the comprehen-

sive system of personnel development 
described in § 361.18, including per-
sonnel administration, administration 
of affirmative action plans, and train-
ing and staff development; 

(xi) Administrative salaries, includ-
ing clerical and other support staff sal-
aries, in support of these administra-
tive functions; 

(xii) Travel costs related to carrying 
out the program, other than travel 
costs related to the provision of serv-
ices; 

(xiii) Costs incurred in conducting re-
views of determinations made by per-
sonnel of the designated State unit, in-
cluding costs associated with medi-
ation and impartial due process hear-
ings under § 361.57; and 

(xiv) Legal expenses required in the 
administration of the program. 

(Authority: Section 7(1) of the Act; 29 U.S.C. 
705(1)) 

(3) American Indian means an indi-
vidual who is a member of an Indian 
tribe. 

(Authority: Section 7(19)(A) of the Act; 29 
U.S.C. 705(19)(A)) 

(4) Applicant means an individual who 
submits an application for vocational 
rehabilitation services in accordance 
with § 361.41(b)(2). 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

(5) Appropriate modes of communication 
means specialized aids and supports 
that enable an individual with a dis-
ability to comprehend and respond to 
information that is being commu-
nicated. Appropriate modes of commu-
nication include, but are not limited 
to, the use of interpreters, open and 
closed captioned videos, specialized 
telecommunications services and audio 
recordings, Brailled and large print 
materials, materials in electronic for-
mats, augmentative communication 
devices, graphic presentations, and 
simple language materials. 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

(6) Assessment for determining eligibility 
and vocational rehabilitation needs 
means, as appropriate in each case— 

(i)(A) A review of existing data— 
(1) To determine if an individual is 

eligible for vocational rehabilitation 
services; and 

(2) To assign priority for an order of 
selection described in § 361.36 in the 
States that use an order of selection; 
and 

(B) To the extent necessary, the pro-
vision of appropriate assessment ac-
tivities to obtain necessary additional 
data to make the eligibility determina-
tion and assignment; 

(ii) To the extent additional data are 
necessary to make a determination of 
the employment outcomes and the na-
ture and scope of vocational rehabilita-
tion services to be included in the indi-
vidualized plan for employment of an 
eligible individual, a comprehensive as-
sessment to determine the unique 
strengths, resources, priorities, con-
cerns, abilities, capabilities, interests, 
and informed choice, including the 
need for supported employment, of the 
eligible individual. This comprehensive 
assessment— 

(A) Is limited to information that is 
necessary to identify the rehabilitation 
needs of the individual and to develop 
the individualized plan of employment 
of the eligible individual; 

(B) Uses as a primary source of infor-
mation, to the maximum extent pos-
sible and appropriate and in accordance 
with confidentiality requirements— 
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(1) Existing information obtained for 
the purposes of determining the eligi-
bility of the individual and assigning 
priority for an order of selection de-
scribed in § 361.36 for the individual; 
and 

(2) Information that can be provided 
by the individual and, if appropriate, 
by the family of the individual; 

(C) May include, to the degree needed 
to make such a determination, an as-
sessment of the personality, interests, 
interpersonal skills, intelligence and 
related functional capacities, edu-
cational achievements, work experi-
ence, vocational aptitudes, personal 
and social adjustments, and employ-
ment opportunities of the individual 
and the medical, psychiatric, psycho-
logical, and other pertinent vocational, 
educational, cultural, social, rec-
reational, and environmental factors 
that affect the employment and reha-
bilitation needs of the individual; and 

(D) May include, to the degree need-
ed, an appraisal of the patterns of work 
behavior of the individual and services 
needed for the individual to acquire oc-
cupational skills and to develop work 
attitudes, work habits, work tolerance, 
and social and behavior patterns nec-
essary for successful job performance, 
including the use of work in real job 
situations to assess and develop the ca-
pacities of the individual to perform 
adequately in a work environment; 

(iii) Referral, for the provision of re-
habilitation technology services to the 
individual, to assess and develop the 
capacities of the individual to perform 
in a work environment; and 

(iv) An exploration of the individual’s 
abilities, capabilities, and capacity to 
perform in work situations, which 
must be assessed periodically during 
trial work experiences, including expe-
riences in which the individual is pro-
vided appropriate supports and train-
ing. 

(Authority: Section 7(2) of the Act; 29 U.S.C. 
705(2)) 

(7) Assistive technology device means 
any item, piece of equipment, or prod-
uct system, whether acquired commer-
cially off the shelf, modified, or cus-
tomized, that is used to increase, main-
tain, or improve the functional capa-

bilities of an individual with a dis-
ability. 

(Authority: Section 7(3) of the Act; 29 U.S.C. 
705(3)) 

(8) Assistive technology service means 
any service that directly assists an in-
dividual with a disability in the selec-
tion, acquisition, or use of an assistive 
technology device, including— 

(i) The evaluation of the needs of an 
individual with a disability, including 
a functional evaluation of the indi-
vidual in his or her customary environ-
ment; 

(ii) Purchasing, leasing, or otherwise 
providing for the acquisition by an in-
dividual with a disability of an assist-
ive technology device; 

(iii) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing assist-
ive technology devices; 

(iv) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing edu-
cation and rehabilitation plans and 
programs; 

(v) Training or technical assistance 
for an individual with a disability or, if 
appropriate, the family members, 
guardians, advocates, or authorized 
representatives of the individual; and 

(vi) Training or technical assistance 
for professionals (including individuals 
providing education and rehabilitation 
services), employers, or others who 
provide services to, employ, or are oth-
erwise substantially involved in the 
major life functions of individuals with 
disabilities, to the extent that training 
or technical assistance is necessary to 
the achievement of an employment 
outcome by an individual with a dis-
ability. 

(Authority: Sections 7(4) and 12(c) of the Act; 
29 U.S.C. 705(4) and 709(c)) 

(9) Community rehabilitation program. 
(i) Community rehabilitation program 

means a program that provides directly 
or facilitates the provision of one or 
more of the following vocational reha-
bilitation services to individuals with 
disabilities to enable those individuals 
to maximize their opportunities for 
employment, including career advance-
ment: 
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(A) Medical, psychiatric, psycho-
logical, social, and vocational services 
that are provided under one manage-
ment. 

(B) Testing, fitting, or training in the 
use of prosthetic and orthotic devices. 

(C) Recreational therapy. 
(D) Physical and occupational ther-

apy. 
(E) Speech, language, and hearing 

therapy. 
(F) Psychiatric, psychological, and 

social services, including positive be-
havior management. 

(G) Assessment for determining eligi-
bility and vocational rehabilitation 
needs. 

(H) Rehabilitation technology. 
(I) Job development, placement, and 

retention services. 
(J) Evaluation or control of specific 

disabilities. 
(K) Orientation and mobility services 

for individuals who are blind. 
(L) Extended employment. 
(M) Psychosocial rehabilitation serv-

ices. 
(N) Supported employment services 

and extended services. 
(O) Services to family members if 

necessary to enable the applicant or el-
igible individual to achieve an employ-
ment outcome. 

(P) Personal assistance services. 
(Q) Services similar to the services 

described in paragraphs (A) through (P) 
of this definition. 

(ii) For the purposes of this defini-
tion, the word program means an agen-
cy, organization, or institution, or unit 
of an agency, organization, or institu-
tion, that provides directly or facili-
tates the provision of vocational reha-
bilitation services as one of its major 
functions. 

(10) Comparable services and benefits 
means— 

(i) Services and benefits that are— 
(A) Provided or paid for, in whole or 

in part, by other Federal, State, or 
local public agencies, by health insur-
ance, or by employee benefits; 

(B) Available to the individual at the 
time needed to ensure the progress of 
the individual toward achieving the 
employment outcome in the individ-
ual’s individualized plan for employ-
ment in accordance with § 361.53; and 

(C) Commensurate to the services 
that the individual would otherwise re-
ceive from the designated State voca-
tional rehabilitation agency. 

(ii) For the purposes of this defini-
tion, comparable benefits do not in-
clude awards and scholarships based on 
merit. 

( Authority: Sections 12(c) and 101(a)(8) of the 
Act; 29 U.S.C. 709(c) and 721(a)(8)) 

(11) Competitive employment means 
work— 

(i) In the competitive labor market 
that is performed on a full-time or 
part-time basis in an integrated set-
ting; and 

(ii) For which an individual is com-
pensated at or above the minimum 
wage, but not less than the customary 
wage and level of benefits paid by the 
employer for the same or similar work 
performed by individuals who are not 
disabled. 

( Authority: Sections 7(11) and 12(c) of the Act; 
29 U.S.C. 705(11) and 709(c)) 

(12) Construction of a facility for a pub-
lic or nonprofit community rehabilitation 
program means— 

(i) The acquisition of land in connec-
tion with the construction of a new 
building for a community rehabilita-
tion program; 

(ii) The construction of new build-
ings; 

(iii) The acquisition of existing build-
ings; 

(iv) The expansion, remodeling, alter-
ation, or renovation of existing build-
ings; 

(v) Architect’s fees, site surveys, and 
soil investigation, if necessary, in con-
nection with the construction project; 

(vi) The acquisition of initial fixed or 
movable equipment of any new, newly 
acquired, newly expanded, newly re-
modeled, newly altered, or newly ren-
ovated buildings that are to be used for 
community rehabilitation program 
purposes; and 

(vii) Other direct expenditures appro-
priate to the construction project, ex-
cept costs of off-site improvements. 

( Authority: Sections 7(6) and 12(c) of the Act; 
29 U.S.C. 705(6) and 709(c)) 

(13) Designated State agency or State 
agency means the sole State agency, 
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designated in accordance with 
§ 361.13(a), to administer, or supervise 
the local administration of, the State 
plan for vocational rehabilitation serv-
ices. The term includes the State agen-
cy for individuals who are blind, if des-
ignated as the sole State agency with 
respect to that part of the plan relat-
ing to the vocational rehabilitation of 
individuals who are blind. 

(Authority: Sections 7(8)(A) and 101(a)(2)(A) 
of the Act; 29 U.S.C. 705(8)(A) and 
721(a)(2)(A)) 

(14) Designated State unit or State unit 
means either— 

(i) The State vocational rehabilita-
tion bureau, division, or other organi-
zational unit that is primarily con-
cerned with vocational rehabilitation 
or vocational and other rehabilitation 
of individuals with disabilities and that 
is responsible for the administration of 
the vocational rehabilitation program 
of the State agency, as required under 
§ 361.13(b); or 

(ii) The State agency that is pri-
marily concerned with vocational reha-
bilitation or vocational and other reha-
bilitation of individuals with disabil-
ities. 

(Authority: Sections 7(8)(B) and 101(a)(2)(B) 
of the Act; 29 U.S.C. 705(8)(B) and 721(a)(2)(B)) 

(15) Eligible individual means an appli-
cant for vocational rehabilitation serv-
ices who meets the eligibility require-
ments of § 361.42(a). 

(Authority: Sections 7(20)(A) and 102(a)(1) of 
the Act; 29 U.S.C. 705(20)(A) and 722(a)(1)) 

(16) Employment outcome means, with 
respect to an individual, entering or re-
taining full-time or, if appropriate, 
part-time competitive employment, as 
defined in § 361.5(b)(11), in the inte-
grated labor market, supported em-
ployment, or any other type of employ-
ment in an integrated setting, includ-
ing self-employment, telecommuting, 
or business ownership, that is con-
sistent with an individual’s strengths, 
resources, priorities, concerns, abili-
ties, capabilities, interests, and in-
formed choice. 

(Authority: Sections 7(11), 12(c), 100(a)(2), and 
102(b)(3)(A) of the Act; 29 U.S.C. 705(11), 
709(c), 720(a)(2), and 722(b)(3)(A)) 

(17) Establishment, development, or im-
provement of a public or nonprofit com-
munity rehabilitation program means— 

(i) The establishment of a facility for 
a public or nonprofit community reha-
bilitation program as defined in para-
graph (b)(18) of this section to provide 
vocational rehabilitation services to 
applicants or eligible individuals; 

(ii) Staffing, if necessary to estab-
lish, develop, or improve a community 
rehabilitation program for the purpose 
of providing vocational rehabilitation 
services to applicants or eligible indi-
viduals, for a maximum period of 4 
years, with Federal financial participa-
tion available at the applicable match-
ing rate for the following levels of 
staffing costs: 

(A) 100 percent of staffing costs for 
the first year. 

(B) 75 percent of staffing costs for the 
second year. 

(C) 60 percent of staffing costs for the 
third year. 

(D) 45 percent of staffing costs for the 
fourth year; and 

(iii) Other expenditures related to the 
establishment, development, or im-
provement of a community rehabilita-
tion program that are necessary to 
make the program functional or in-
crease its effectiveness in providing vo-
cational rehabilitation services to ap-
plicants or eligible individuals, but are 
not ongoing operating expenses of the 
program. 

(Authority: Sections 7(12) and 12(c) of the 
Act; 29 U.S.C. 705(12) and 709(c)) 

(18) Establishment of a facility for a 
public or nonprofit community rehabilita-
tion program means— 

(i) The acquisition of an existing 
building and, if necessary, the land in 
connection with the acquisition, if the 
building has been completed in all re-
spects for at least 1 year prior to the 
date of acquisition and the Federal 
share of the cost of acquisition is not 
more than $300,000; 

(ii) The remodeling or alteration of 
an existing building, provided the esti-
mated cost of remodeling or alteration 
does not exceed the appraised value of 
the existing building; 

(iii) The expansion of an existing 
building, provided that— 
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(A) The existing building is complete 
in all respects; 

(B) The total size in square footage of 
the expanded building, notwith-
standing the number of expansions, is 
not greater than twice the size of the 
existing building; 

(C) The expansion is joined struc-
turally to the existing building and 
does not constitute a separate building; 
and 

(D) The costs of the expansion do not 
exceed the appraised value of the exist-
ing building; 

(iv) Architect’s fees, site survey, and 
soil investigation, if necessary in con-
nection with the acquisition, remod-
eling, alteration, or expansion of an ex-
isting building; and 

(v) The acquisition of fixed or mov-
able equipment, including the costs of 
installation of the equipment, if nec-
essary to establish, develop, or improve 
a community rehabilitation program. 

(Authority: Sections 7(12) and 12(c) of the 
Act; 29 U.S.C. 705(12) and 709(c)) 

(19) Extended employment means work 
in a non-integrated or sheltered setting 
for a public or private nonprofit agency 
or organization that provides com-
pensation in accordance with the Fair 
Labor Standards Act. 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

(20) Extended services means ongoing 
support services and other appropriate 
services that are needed to support and 
maintain an individual with a most 
significant disability in supported em-
ployment and that are provided by a 
State agency, a private nonprofit orga-
nization, employer, or any other appro-
priate resource, from funds other than 
funds received under this part and 34 
CFR part 363 after an individual with a 
most significant disability has made 
the transition from support provided 
by the designated State unit. 

(Authority: Sections 7(13) and 623 of the Act; 
29 U.S.C. 705(13) and 795i) 

(21) Extreme medical risk means a 
probability of substantially increasing 
functional impairment or death if med-
ical services, including mental health 

services, are not provided expedi-
tiously. 

(Authority: Sections 12(c) and 
101(a)(8)(A)(i)(III) of the Act; 29 U.S.C. 709(c) 
and 721(a)(8)(A)(i)(III)) 

(22) Fair hearing board means a com-
mittee, body, or group of persons estab-
lished by a State prior to January 1, 
1985 that— 

(i) Is authorized under State law to 
review determinations made by per-
sonnel of the designated State unit 
that affect the provision of vocational 
rehabilitation services; and 

(ii) Carries out the responsibilities of 
the impartial hearing officer in accord-
ance with the requirements in 
§ 361.57(j). 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

(23) Family member, for purposes of re-
ceiving vocational rehabilitation serv-
ices in accordance with § 361.48(i), 
means an individual— 

(i) Who either— 
(A) Is a relative or guardian of an ap-

plicant or eligible individual; or 
(B) Lives in the same household as an 

applicant or eligible individual; 
(ii) Who has a substantial interest in 

the well-being of that individual; and 
(iii) Whose receipt of vocational re-

habilitation services is necessary to en-
able the applicant or eligible individual 
to achieve an employment outcome. 

(Authority: Sections 12(c) and 103(a)(17) of 
the Act; 29 U.S.C. 709(c) and 723(a)(17)) 

(24) Governor means a chief executive 
officer of a State. 

(Authority: Section 7(15) of the Act; 29 U.S.C. 
705(15)) 

(25) Impartial hearing officer. 
(i) Impartial hearing officer means an 

individual who— 
(A) Is not an employee of a public 

agency (other than an administrative 
law judge, hearing examiner, or em-
ployee of an institution of higher edu-
cation); 

(B) Is not a member of the State Re-
habilitation Council for the designated 
State unit; 

(C) Has not been involved previously 
in the vocational rehabilitation of the 
applicant or eligible individual; 
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(D) Has knowledge of the delivery of 
vocational rehabilitation services, the 
State plan, and the Federal and State 
regulations governing the provision of 
services; 

(E) Has received training with re-
spect to the performance of official du-
ties; and 

(F) Has no personal, professional, or 
financial interest that would be in con-
flict with the objectivity of the indi-
vidual. 

(ii) An individual is not considered to 
be an employee of a public agency for 
the purposes of this definition solely 
because the individual is paid by the 
agency to serve as a hearing officer. 

(Authority: Section 7(16) of the Act; 29 U.S.C. 
705(16)) 

(26) Indian tribe means any Federal or 
State Indian tribe, band, rancheria, 
pueblo, colony, or community, includ-
ing any Alaskan native village or re-
gional village corporation (as defined 
in or established pursuant to the Alas-
ka Native Claims Settlement Act). 

(Authority: Section 7(19)(B) of the Act; 29 
U.S.C. 705(19)(B)) 

(27) Individual who is blind means a 
person who is blind within the meaning 
of applicable State law. (Authority: 
Section 12(c) of the Act; 29 U.S.C. 
709(c)) 

(28) Individual with a disability, except 
as provided in § 361.5(b)(29), means an 
individual— 

(i) Who has a physical or mental im-
pairment; 

(ii) Whose impairment constitutes or 
results in a substantial impediment to 
employment; and 

(iii) Who can benefit in terms of an 
employment outcome from the provi-
sion of vocational rehabilitation serv-
ices. 

(Authority: Section 7(20)(A) of the Act; 29 
U.S.C. 705(20)(A)) 

(29) Individual with a disability, for 
purposes of §§ 361.5(b)(14), 361.13(a), 
361.13(b)(1), 361.17(a), (b), (c), and (j), 
361.18(b), 361.19, 361.20, 361.23(b)(2), 
361.29(a) and (d)(5), and 361.51(b), means 
an individual— 

(i) Who has a physical or mental im-
pairment that substantially limits one 
or more major life activities; 

(ii) Who has a record of such an im-
pairment; or 

(iii) Who is regarded as having such 
an impairment. 

(Authority: Section 7(20)(B) of the Act; 29 
U.S.C. 705(20)(B)) 

(30) Individual with a most significant 
disability means an individual with a 
significant disability who meets the 
designated State unit’s criteria for an 
individual with a most significant dis-
ability. These criteria must be con-
sistent with the requirements in 
§ 361.36(d)(1) and (2). 

(Authority: Sections 7(21)(E)(i) and 
101(a)(5)(C) of the Act; 29 U.S.C. 705(21)(E)(i) 
and 721(a)(5)(C)) 

(31) Individual with a significant dis-
ability means an individual with a dis-
ability— 

(i) Who has a severe physical or men-
tal impairment that seriously limits 
one or more functional capacities (such 
as mobility, communication, self-care, 
self-direction, interpersonal skills, 
work tolerance, or work skills) in 
terms of an employment outcome; 

(ii) Whose vocational rehabilitation 
can be expected to require multiple vo-
cational rehabilitation services over an 
extended period of time; and 

(iii) Who has one or more physical or 
mental disabilities resulting from am-
putation, arthritis, autism, blindness, 
burn injury, cancer, cerebral palsy, 
cystic fibrosis, deafness, head injury, 
heart disease, hemiplegia, hemophilia, 
respiratory or pulmonary dysfunction, 
mental retardation, mental illness, 
multiple sclerosis, muscular dystrophy, 
musculo-skeletal disorders, neuro-
logical disorders (including stroke and 
epilepsy), spinal cord conditions (in-
cluding paraplegia and quadriplegia), 
sickle cell anemia, specific learning 
disability, end-stage renal disease, or 
another disability or combination of 
disabilities determined on the basis of 
an assessment for determining eligi-
bility and vocational rehabilitation 
needs to cause comparable substantial 
functional limitation. 

(Authority: Section 7(21)(A) of the Act; 29 
U.S.C. 705(21)(A)) 
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(32) Individual’s representative means 
any representative chosen by an appli-
cant or eligible individual, as appro-
priate, including a parent, guardian, 
other family member, or advocate, un-
less a representative has been ap-
pointed by a court to represent the in-
dividual, in which case the court-ap-
pointed representative is the individ-
ual’s representative. 

(Authority: Sections 7(22) and 12(c) of the 
Act; 29 U.S.C. 705(22) and 709(c)) 

(33) Integrated setting,— 
(i) With respect to the provision of 

services, means a setting typically 
found in the community in which ap-
plicants or eligible individuals interact 
with non-disabled individuals other 
than non-disabled individuals who are 
providing services to those applicants 
or eligible individuals; 

(ii) With respect to an employment 
outcome, means a setting typically 
found in the community in which ap-
plicants or eligible individuals interact 
with non-disabled individuals, other 
than non-disabled individuals who are 
providing services to those applicants 
or eligible individuals, to the same ex-
tent that non-disabled individuals in 
comparable positions interact with 
other persons. 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

(34) Local workforce investment board 
means a local workforce investment 
board established under section 117 of 
the Workforce Investment Act of 1998. 

(Authority: Section 7(25) of the Act; 29 U.S.C. 
705(25)) 

(35) Maintenance means monetary 
support provided to an individual for 
expenses, such as food, shelter, and 
clothing, that are in excess of the nor-
mal expenses of the individual and that 
are necessitated by the individual’s 
participation in an assessment for de-
termining eligibility and vocational re-
habilitation needs or the individual’s 
receipt of vocational rehabilitation 
services under an individualized plan 
for employment. 

(Authority: Sections 12(c) and 103(a)(7) of the 
Act; 29 U.S.C. 709(c) and 723(a)(7)) 

(i) Examples: The following are exam-
ples of expenses that would meet the 
definition of maintenance. The exam-
ples are illustrative, do not address all 
possible circumstances, and are not in-
tended to substitute for individual 
counselor judgment. 

Example 1: The cost of a uniform or other 
suitable clothing that is required for an indi-
vidual’s job placement or job-seeking activi-
ties. 

Example 2: The cost of short-term shelter 
that is required in order for an individual to 
participate in assessment activities or voca-
tional training at a site that is not within 
commuting distance of an individual’s home. 

Example 3: The initial one-time costs, such 
as a security deposit or charges for the initi-
ation of utilities, that are required in order 
for an individual to relocate for a job place-
ment. 

Example 4: The costs of an individual’s par-
ticipation in enrichment activities related to 
that individual’s training program. 

(ii) [Reserved] 
(36) Mediation means the act or proc-

ess of using an independent third party 
to act as a mediator, intermediary, or 
conciliator to assist persons or parties 
in settling differences or disputes prior 
to pursuing formal administrative or 
other legal remedies. Mediation under 
the program must be conducted in ac-
cordance with the requirements in 
§ 361.57(d) by a qualified and impartial 
mediator as defined in § 361.5(b)(43). 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

(37) Nonprofit, with respect to a com-
munity rehabilitation program, means 
a community rehabilitation program 
carried out by a corporation or associa-
tion, no part of the net earnings of 
which inures, or may lawfully inure, to 
the benefit of any private shareholder 
or individual and the income of which 
is exempt from taxation under section 
501(c)(3) of the Internal Revenue Code 
of 1986. 

(Authority: Section 7(26) of the Act; 29 U.S.C. 
705(26)) 

(38) Ongoing support services, as used 
in the definition of ‘‘Supported employ-
ment’’ 

(i) Means services that are— 
(A) Needed to support and maintain 

an individual with a most significant 
disability in supported employment; 
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(B) Identified based on a determina-
tion by the designated State unit of 
the individual’s need as specified in an 
individualized plan for employment; 
and 

(C) Furnished by the designated 
State unit from the time of job place-
ment until transition to extended serv-
ices, unless post-employment services 
are provided following transition, and 
thereafter by one or more extended 
services providers throughout the indi-
vidual’s term of employment in a par-
ticular job placement or multiple 
placements if those placements are 
being provided under a program of 
transitional employment; 

(ii) Must include an assessment of 
employment stability and provision of 
specific services or the coordination of 
services at or away from the worksite 
that are needed to maintain stability 
based on— 

(A) At a minimum, twice-monthly 
monitoring at the worksite of each in-
dividual in supported employment; or 

(B) If under specific circumstances, 
especially at the request of the indi-
vidual, the individualized plan for em-
ployment provides for off-site moni-
toring, twice monthly meetings with 
the individual; 

(iii) Consist of— 
(A) Any particularized assessment 

supplementary to the comprehensive 
assessment of rehabilitation needs de-
scribed in paragraph (b)(6)(ii) of this 
section; 

(B) The provision of skilled job train-
ers who accompany the individual for 
intensive job skill training at the work 
site; 

(C) Job development and training; 
(D) Social skills training; 
(E) Regular observation or super-

vision of the individual; 
(F) Follow-up services including reg-

ular contact with the employers, the 
individuals, the parents, family mem-
bers, guardians, advocates or author-
ized representatives of the individuals, 
and other suitable professional and in-
formed advisors, in order to reinforce 
and stabilize the job placement; 

(G) Facilitation of natural supports 
at the worksite; 

(H) Any other service identified in 
the scope of vocational rehabilitation 

services for individuals, described in 
§ 361.48; or 

(I) Any service similar to the fore-
going services. 

(Authority: Sections 7(27) and 12(c) of the 
Act; 29 U.S.C. 705(27) and 709(c)) 

(39) Personal assistance services means 
a range of services provided by one or 
more persons designed to assist an in-
dividual with a disability to perform 
daily living activities on or off the job 
that the individual would typically 
perform without assistance if the indi-
vidual did not have a disability. The 
services must be designed to increase 
the individual’s control in life and abil-
ity to perform everyday activities on 
or off the job. The services must be 
necessary to the achievement of an em-
ployment outcome and may be pro-
vided only while the individual is re-
ceiving other vocational rehabilitation 
services. The services may include 
training in managing, supervising, and 
directing personal assistance services. 

(Authority: Sections 7(28), 102(b)(3)(B)(i)(I), 
and 103(a)(9) of the Act; 29 U.S.C. 705(28), 
722(b)(3)(B)(i)(I), and 723(a)(9)) 

(40) Physical and mental restoration 
services means— 

(i) Corrective surgery or therapeutic 
treatment that is likely, within a rea-
sonable period of time, to correct or 
modify substantially a stable or slowly 
progressive physical or mental impair-
ment that constitutes a substantial 
impediment to employment; 

(ii) Diagnosis of and treatment for 
mental or emotional disorders by 
qualified personnel in accordance with 
State licensure laws; 

(iii) Dentistry; 
(iv) Nursing services; 
(v) Necessary hospitalization (either 

inpatient or outpatient care) in con-
nection with surgery or treatment and 
clinic services; 

(vi) Drugs and supplies; 
(vii) Prosthetic and orthotic devices; 
(viii) Eyeglasses and visual services, 

including visual training, and the ex-
amination and services necessary for 
the prescription and provision of eye-
glasses, contact lenses, microscopic 
lenses, telescopic lenses, and other spe-
cial visual aids prescribed by personnel 
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that are qualified in accordance with 
State licensure laws; 

(ix) Podiatry; 
(x) Physical therapy; 
(xi) Occupational therapy; 
(xii) Speech or hearing therapy; 
(xiii) Mental health services; 
(xiv) Treatment of either acute or 

chronic medical complications and 
emergencies that are associated with 
or arise out of the provision of physical 
and mental restoration services, or 
that are inherent in the condition 
under treatment; 

(xv) Special services for the treat-
ment of individuals with end-stage 
renal disease, including transplan-
tation, dialysis, artificial kidneys, and 
supplies; and 

(xvi) Other medical or medically re-
lated rehabilitation services. 

(Authority: Sections 12(c) and 103(a)(6) of the 
Act; 29 U.S.C. 709(c) and 723(a)(6)) 

(41) Physical or mental impairment 
means— 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: neuro-
logical, musculo-skeletal, special sense 
organs, respiratory (including speech 
organs), cardiovascular, reproductive, 
digestive, genitourinary, hemic and 
lymphatic, skin, and endocrine; or 

(ii) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(Authority: Sections 7(20)(A) and 12(c) of the 
Act; 29 U.S.C. 705(20)(A) and 709(c)) 

(42) Post-employment services means 
one or more of the services identified 
in § 361.48 that are provided subsequent 
to the achievement of an employment 
outcome and that are necessary for an 
individual to maintain, regain, or ad-
vance in employment, consistent with 
the individual’s strengths, resources, 
priorities, concerns, abilities, capabili-
ties, interests, and informed choice. 

(Authority: Sections 12(c) and 103(a)(18) of 
the Act; 29 U.S.C. 709(c)) and 723(a)(18)) 

NOTE TO PARAGRAPH (B)(42): Post-employ-
ment services are intended to ensure that 
the employment outcome remains consistent 

with the individual’s strengths, resources, 
priorities, concerns, abilities, capabilities, 
interests, and informed choice. These serv-
ices are available to meet rehabilitation 
needs that do not require a complex and 
comprehensive provision of services and, 
thus, should be limited in scope and dura-
tion. If more comprehensive services are re-
quired, then a new rehabilitation effort 
should be considered. Post-employment serv-
ices are to be provided under an amended in-
dividualized plan for employment; thus, a re- 
determination of eligibility is not required. 
The provision of post-employment services is 
subject to the same requirements in this 
part as the provision of any other vocational 
rehabilitation service. Post-employment 
services are available to assist an individual 
to maintain employment, e.g., the individ-
ual’s employment is jeopardized because of 
conflicts with supervisors or co-workers, and 
the individual needs mental health services 
and counseling to maintain the employment; 
to regain employment, e.g., the individual’s 
job is eliminated through reorganization and 
new placement services are needed; and to 
advance in employment, e.g., the employ-
ment is no longer consistent with the indi-
vidual’s strengths, resources, priorities, con-
cerns, abilities, capabilities, interests, and 
informed choice. 

(43) Qualified and impartial mediator. 
(i) Qualified and impartial mediator 

means an individual who— 
(A) Is not an employee of a public 

agency (other than an administrative 
law judge, hearing examiner, employee 
of a State office of mediators, or em-
ployee of an institution of higher edu-
cation); 

(B) Is not a member of the State Re-
habilitation Council for the designated 
State unit; 

(C) Has not been involved previously 
in the vocational rehabilitation of the 
applicant or eligible individual; 

(D) Is knowledgeable of the voca-
tional rehabilitation program and the 
applicable Federal and State laws, reg-
ulations, and policies governing the 
provision of vocational rehabilitation 
services; 

(E) Has been trained in effective me-
diation techniques consistent with any 
State-approved or -recognized certifi-
cation, licensing, registration, or other 
requirements; and 

(F) Has no personal, professional, or 
financial interest that would be in con-
flict with the objectivity of the indi-
vidual during the mediation pro-
ceedings. 
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(ii) An individual serving as a medi-
ator is not considered to be an em-
ployee of the designated State agency 
or designated State unit for the pur-
poses of this definition solely because 
the individual is paid by the designated 
State agency or designated State unit 
to serve as a mediator. 

(Authority: Sections 12(c) and 102(c)(4) of the 
Act; 29 U.S.C. 709(c) and 722(c)(4)) 

(44) Rehabilitation engineering means 
the systematic application of engineer-
ing sciences to design, develop, adapt, 
test, evaluate, apply, and distribute 
technological solutions to problems 
confronted by individuals with disabil-
ities in functional areas, such as mobil-
ity, communications, hearing, vision, 
and cognition, and in activities associ-
ated with employment, independent 
living, education, and integration into 
the community. 

(Authority: Section 7(12)(c) of the Act; 29 
U.S.C. 709(c)) 

(45) Rehabilitation technology means 
the systematic application of tech-
nologies, engineering methodologies, 
or scientific principles to meet the 
needs of, and address the barriers con-
fronted by, individuals with disabilities 
in areas that include education, reha-
bilitation, employment, transpor-
tation, independent living, and recre-
ation. The term includes rehabilitation 
engineering, assistive technology de-
vices, and assistive technology serv-
ices. 

(Authority: Section 7(30) of the Act; 29 U.S.C. 
705(30)) 

(46) Reservation means a Federal or 
State Indian reservation, public do-
main Indian allotment, former Indian 
reservation in Oklahoma, and land held 
by incorporated Native groups, re-
gional corporations, and village cor-
porations under the provisions of the 
Alaska Native Claims Settlement Act. 

(Authority: Section 121(c) of the Act; 29 
U.S.C. 741(c)) 

(47) Sole local agency means a unit or 
combination of units of general local 
government or one or more Indian 
tribes that has the sole responsibility 
under an agreement with, and the su-

pervision of, the State agency to con-
duct a local or tribal vocational reha-
bilitation program, in accordance with 
the State plan. 

(Authority: Section 7(24) of the Act; 29 U.S.C. 
705(24)) 

(48) State means any of the 50 States, 
the District of Columbia, the Common-
wealth of Puerto Rico, the United 
States Virgin Islands, Guam, American 
Samoa, and the Commonwealth of the 
Northern Mariana Islands. 

(Authority: Section 7(32) of the Act; 29 U.S.C. 
705(32)) 

(49) State workforce investment board 
means a State workforce investment 
board established under section 111 of 
the Workforce Investment Act of 1998. 

(Authority: Section 7(33) of the Act; 29 U.S.C. 
705(33)) 

(50) Statewide workforce investment sys-
tem means a system described in sec-
tion 111(d)(2) of the Workforce Invest-
ment Act of 1998. 

(Authority: Section 7(34) of the Act; 29 U.S.C. 
705(34)) 

(51) State plan means the State plan 
for vocational rehabilitation services 
submitted under § 361.10. 

(Authority: Sections 12(c) and 101 of the Act; 
29 U.S.C. 709(c) and 721) 

(52) Substantial impediment to employ-
ment means that a physical or mental 
impairment (in light of attendant med-
ical, psychological, vocational, edu-
cational, communication, and other re-
lated factors) hinders an individual 
from preparing for, entering into, en-
gaging in, or retaining employment 
consistent with the individual’s abili-
ties and capabilities. 

(Authority: Sections 7(20)(A) and 12(c) of the 
Act; 29 U.S.C. 705(20)(A) and 709(c)) 

(53) Supported employment means— 
(i) Competitive employment in an in-

tegrated setting, or employment in in-
tegrated work settings in which indi-
viduals are working toward competi-
tive employment, consistent with the 
strengths, resources, priorities, con-
cerns, abilities, capabilities, interests, 
and informed choice of the individuals 
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with ongoing support services for indi-
viduals with the most significant dis-
abilities— 

(A) For whom competitive employ-
ment has not traditionally occurred or 
for whom competitive employment has 
been interrupted or intermittent as a 
result of a significant disability; and 

(B) Who, because of the nature and 
severity of their disabilities, need in-
tensive supported employment services 
from the designated State unit and ex-
tended services after transition as de-
scribed in paragraph (b)(20) of this sec-
tion to perform this work; or 

(ii) Transitional employment, as de-
fined in paragraph (b)(54) of this sec-
tion, for individuals with the most sig-
nificant disabilities due to mental ill-
ness. 

(Authority: Section 7(35) of the Act; 29 U.S.C. 
705(35)) 

(54) Supported employment services 
means ongoing support services and 
other appropriate services needed to 
support and maintain an individual 
with a most significant disability in 
supported employment that are pro-
vided by the designated State unit— 

(i) For a period of time not to exceed 
18 months, unless under special cir-
cumstances the eligible individual and 
the rehabilitation counselor or coordi-
nator jointly agree to extend the time 
to achieve the employment outcome 
identified in the individualized plan for 
employment; and 

(ii) Following transition, as post-em-
ployment services that are unavailable 
from an extended services provider and 
that are necessary to maintain or re-
gain the job placement or advance in 
employment. 

(Authority: Sections 7(36) and 12(c) of the 
Act; 29 U.S.C. 705(36) and 709(c)) 

(55) Transition services means a co-
ordinated set of activities for a student 
designed within an outcome-oriented 
process that promotes movement from 
school to post-school activities, includ-
ing postsecondary education, voca-
tional training, integrated employ-
ment (including supported employ-
ment), continuing and adult education, 
adult services, independent living, or 
community participation. The coordi-
nated set of activities must be based 

upon the individual student’s needs, 
taking into account the student’s pref-
erences and interests, and must include 
instruction, community experiences, 
the development of employment and 
other post-school adult living objec-
tives, and, if appropriate, acquisition of 
daily living skills and functional voca-
tional evaluation. Transition services 
must promote or facilitate the achieve-
ment of the employment outcome iden-
tified in the student’s individualized 
plan for employment. 

(Authority: Section 7(37) and 103(a)(15) of the 
Act; 29 U.S.C. 705(37) and 723(a)(15)) 

(56) Transitional employment, as used 
in the definition of ‘‘Supported employ-
ment,’’ means a series of temporary job 
placements in competitive work in in-
tegrated settings with ongoing support 
services for individuals with the most 
significant disabilities due to mental 
illness. In transitional employment, 
the provision of ongoing support serv-
ices must include continuing sequen-
tial job placements until job perma-
nency is achieved. 

(Authority: Sections 7(35)(B) and 12(c) of the 
Act; 29 U.S.C. 705(35)(B) and 709(c) 

(57) Transportation means travel and 
related expenses that are necessary to 
enable an applicant or eligible indi-
vidual to participate in a vocational 
rehabilitation service, including ex-
penses for training in the use of public 
transportation vehicles and systems. 

(Authority: 103(a)(8) of the Act; 29 U.S.C. 
723(a)(8)) 

(i) Examples: The following are exam-
ples of expenses that would meet the 
definition of transportation. The exam-
ples are purely illustrative, do not ad-
dress all possible circumstances, and 
are not intended to substitute for indi-
vidual counselor judgment. 

Example 1: Travel and related expenses for 
a personal care attendant or aide if the serv-
ices of that person are necessary to enable 
the applicant or eligible individual to travel 
to participate in any vocational rehabilita-
tion service. 

Example 2: The purchase and repair of vehi-
cles, including vans, but not the modifica-
tion of these vehicles, as modification would 
be considered a rehabilitation technology 
service. 
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Example 3: Relocation expenses incurred by 
an eligible individual in connection with a 
job placement that is a significant distance 
from the eligible individual’s current resi-
dence. 

(ii) [Reserved] 
(58) Vocational rehabilitation services— 
(i) If provided to an individual, 

means those services listed in § 361.48; 
and 

(ii) If provided for the benefit of 
groups of individuals, also means those 
services listed in § 361.49. 

(Authority: Sections 7(38) and 103(a) and (b) 
of the Act; 29 U.S.C. 705(38), 723(a) and (b)) 

66 FR 4382, Jan. 17, 2001, as amended at 66 FR 
7252, Jan. 22, 2001] 

Subpart B—State Plan and Other 
Requirements for Vocational 
Rehabilitation Services 

§ 361.10 Submission, approval, and dis-
approval of the State plan. 

(a) Purpose. For a State to receive a 
grant under this part, the designated 
State agency must submit to the Sec-
retary, and obtain approval of, a State 
plan that contains a description of the 
State’s vocational rehabilitation serv-
ices program, the plans and policies to 
be followed in carrying out the pro-
gram, and other information requested 
by the Secretary, in accordance with 
the requirements of this part. 

(b) Separate part relating to the voca-
tional rehabilitation of individuals who 
are blind. If a separate State agency ad-
ministers or supervises the administra-
tion of a separate part of the State 
plan relating to the vocational reha-
bilitation of individuals who are blind, 
that part of the State plan must sepa-
rately conform to all requirements 
under this part that are applicable to a 
State plan. 

(c) State unified plan. The State may 
choose to submit the State plan for vo-
cational rehabilitation services as part 
of the State unified plan under section 
501 of the Workforce Investment Act of 
1998. The portion of the State unified 
plan that includes the State plan for 
vocational rehabilitation services must 
meet the State plan requirements in 
this part. 

(d) Public participation. Prior to the 
adoption of any substantive policies or 

procedures governing the provision of 
vocational rehabilitation services 
under the State plan, including making 
any substantive amendment to those 
policies and procedures, the designated 
State agency must conduct public 
meetings throughout the State, in ac-
cordance with the requirements of 
§ 361.20. 

(e) Duration. The State plan remains 
in effect subject to the submission of 
modifications the State determines to 
be necessary or the Secretary may re-
quire based on a change in State pol-
icy, a change in Federal law, including 
regulations, an interpretation of the 
Act by a Federal court or the highest 
court of the State, or a finding by the 
Secretary of State noncompliance with 
the requirements of the Act or this 
part. 

(f) Submission of the State plan. The 
State must submit the State plan for 
approval— 

(1) To the Secretary on the same date 
that the State submits a State plan re-
lating to the statewide workforce in-
vestment system under section 112 of 
the Workforce Investment Act of 1998; 

(2) As part of the State unified plan 
submitted under section 501 of that 
Act; or 

(3) To the Secretary on the same date 
that the State submits a State unified 
plan under section 501 of that Act that 
does not include the State plan under 
this part. 

(g) Annual submission. (1) The State 
must submit to the Secretary for ap-
proval revisions to the State plan in 
accordance with paragraph (e) of this 
section and 34 CFR 76.140. 

(2) The State must submit to the Sec-
retary reports containing annual up-
dates of the information required under 
§§ 361.18, 361.29, and 361.35 and any other 
updates of the information required 
under this part that are requested by 
the Secretary. 

(3) The State is not required to sub-
mit policies, procedures, or descrip-
tions required under this part that 
have been previously submitted to the 
Secretary and that demonstrate that 
the State meets the requirements of 
this part, including any policies, proce-
dures, or descriptions submitted under 
this part that are in effect on August 6, 
1998. 
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(h) Approval. The Secretary approves 
any State plan and any revisions to the 
State plan that conform to the require-
ments of this part and section 101(a) of 
the Act. 

(i) Disapproval. The Secretary dis-
approves any State plan that does not 
conform to the requirements of this 
part and section 101(a) of the Act, in 
accordance with the following proce-
dures: 

(1) Informal resolution. Prior to dis-
approving any State plan, the Sec-
retary attempts to resolve disputes in-
formally with State officials. 

(2) Notice. If, after reasonable effort 
has been made to resolve the dispute, 
no resolution has been reached, the 
Secretary provides notice to the State 
agency of the intention to disapprove 
the State plan and of the opportunity 
for a hearing. 

(3) State plan hearing. If the State 
agency requests a hearing, the Sec-
retary designates one or more individ-
uals, either from the Department or 
elsewhere, not responsible for or con-
nected with the administration of this 
Program, to conduct a hearing in ac-
cordance with the provisions of 34 CFR 
part 81, subpart A. 

(4) Initial decision. The hearing officer 
issues an initial decision in accordance 
with 34 CFR 81.41. 

(5) Petition for review of an initial deci-
sion. The State agency may seek the 
Secretary’s review of the initial deci-
sion in accordance with 34 CFR part 81. 

(6) Review by the Secretary. The Sec-
retary reviews the initial decision in 
accordance with 34 CFR 81.43. 

(7) Final decision of the Department. 
The final decision of the Department is 
made in accordance with 34 CFR 81.44. 

(8) Judicial review. A State may ap-
peal the Secretary’s decision to dis-
approve the State plan by filing a peti-
tion for review with the United States 
Court of Appeals for the circuit in 
which the State is located, in accord-
ance with section 107(d) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a) and (b), and 107(d) 
of the Act; 20 U.S.C. 1231g(a); and 29 U.S.C. 
721(a) and (b), and 727(d)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.11 Withholding of funds. 

(a) Basis for withholding. The Sec-
retary may withhold or limit payments 
under section 111 or 622(a) of the Act, 
as provided by section 107(c) and (d) of 
the Act, if the Secretary determines 
that— 

(1) The State plan, including the sup-
ported employment supplement, has 
been so changed that it no longer con-
forms with the requirements of this 
part or 34 CFR part 363; or 

(2) In the administration of the State 
plan, there has been a failure to com-
ply substantially with any provision of 
that plan or a program improvement 
plan established in accordance with 
section 106(b)(2) of the Act. 

(b) Informal resolution. Prior to with-
holding or limiting payments in ac-
cordance with this section, the Sec-
retary attempts to resolve disputed 
issues informally with State officials. 

(c) Notice. If, after reasonable effort 
has been made to resolve the dispute, 
no resolution has been reached, the 
Secretary provides notice to the State 
agency of the intention to withhold or 
limit payments and of the opportunity 
for a hearing. 

(d) Withholding hearing. If the State 
agency requests a hearing, the Sec-
retary designates one or more individ-
uals, either from the Department or 
elsewhere, not responsible for or con-
nected with the administration of this 
Program, to conduct a hearing in ac-
cordance with the provisions of 34 CFR 
part 81, subpart A. 

(e) Initial decision. The hearing officer 
issues an initial decision in accordance 
with 34 CFR 81.41. 

(f) Petition for review of an initial deci-
sion. The State agency may seek the 
Secretary’s review of the initial deci-
sion in accordance with 34 CFR 81.42. 

(g) Review by the Secretary. The Sec-
retary reviews the initial decision in 
accordance with 34 CFR 81.43. 

(h) Final decision of the Department. 
The final decision of the Department is 
made in accordance with 34 CFR 81.44. 

(i) Judicial review. A State may ap-
peal the Secretary’s decision to with-
hold or limit payments by filing a peti-
tion for review with the U.S. Court of 
Appeals for the circuit in which the 
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State is located, in accordance with 
section 107(d) of the Act. 

(Authority: Sections 101(b), 107(c), and 107(d) 
of the Act; 29 U.S.C. 721(b), 727(c)(1) and (2), 
and 727(d)) 

ADMINISTRATION 

§ 361.12 Methods of administration. 
The State plan must assure that the 

State agency, and the designated State 
unit if applicable, employs methods of 
administration found necessary by the 
Secretary for the proper and efficient 
administration of the plan and for car-
rying out all functions for which the 
State is responsible under the plan and 
this part. These methods must include 
procedures to ensure accurate data col-
lection and financial accountability. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(6) and (a)(10)(A) 
of the Act; 29 U.S.C. 721(a)(6) and (a)(10)(A)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.13 State agency for administra-
tion. 

(a) Designation of State agency. The 
State plan must designate a State 
agency as the sole State agency to ad-
minister the State plan, or to supervise 
its administration in a political sub-
division of the State by a sole local 
agency, in accordance with the fol-
lowing requirements: 

(1) General. Except as provided in 
paragraphs (a)(2) and (3) of this section, 
the State plan must provide that the 
designated State agency is one of the 
following types of agencies: 

(i) A State agency that is primarily 
concerned with vocational rehabilita-
tion or vocational and other rehabilita-
tion of individuals with disabilities; or 

(ii) A State agency that includes a 
vocational rehabilitation unit as pro-
vided in paragraph (b) of this section. 

(2) American Samoa. In the case of 
American Samoa, the State plan must 
designate the Governor. 

(3) Designated State agency for individ-
uals who are blind. If a State commis-
sion or other agency that provides as-
sistance or services to individuals who 
are blind is authorized under State law 
to provide vocational rehabilitation 

services to individuals who are blind, 
and this commission or agency is pri-
marily concerned with vocational reha-
bilitation or includes a vocational re-
habilitation unit as provided in para-
graph (b) of this section, the State plan 
may designate that agency as the sole 
State agency to administer the part of 
the plan under which vocational reha-
bilitation services are provided for in-
dividuals who are blind or to supervise 
its administration in a political sub-
division of the State by a sole local 
agency. 

(b) Designation of State unit. 
(1) If the designated State agency is 

not of the type specified in paragraph 
(a)(1)(i) of this section or if the des-
ignated State agency specified in para-
graph (a)(3) of this section is not pri-
marily concerned with vocational reha-
bilitation or vocational and other reha-
bilitation of individuals with disabil-
ities, the State plan must assure that 
the agency (or each agency if two agen-
cies are designated) includes a voca-
tional rehabilitation bureau, division, 
or unit that— 

(i) Is primarily concerned with voca-
tional rehabilitation or vocational and 
other rehabilitation of individuals with 
disabilities and is responsible for the 
administration of the State agency’s 
vocational rehabilitation program 
under the State plan; 

(ii) Has a full-time director; 
(iii) Has a staff, at least 90 percent of 

whom are employed full time on the re-
habilitation work of the organizational 
unit; and 

(iv) Is located at an organizational 
level and has an organizational status 
within the State agency comparable to 
that of other major organizational 
units of the agency. 

(2) In the case of a State that has not 
designated a separate State agency for 
individuals who are blind, as provided 
for in paragraph (a)(3) of this section, 
the State may assign responsibility for 
the part of the plan under which voca-
tional rehabilitation services are pro-
vided to individuals who are blind to 
one organizational unit of the des-
ignated State agency and may assign 
responsibility for the rest of the plan 
to another organizational unit of the 
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designated State agency, with the pro-
visions of paragraph (b)(1) of this sec-
tion applying separately to each of 
these units. 

(c) Responsibility for administration. 
(1) At a minimum, the following ac-

tivities are the responsibility of the 
designated State unit or the sole local 
agency under the supervision of the 
State unit: 

(i) All decisions affecting eligibility 
for vocational rehabilitation services, 
the nature and scope of available serv-
ices, and the provision of these serv-
ices. 

(ii) The determination to close the 
record of services of an individual who 
has achieved an employment outcome 
in accordance with § 361.56. 

(iii) Policy formulation and imple-
mentation. 

(iv) The allocation and expenditure 
of vocational rehabilitation funds. 

(v) Participation as a partner in the 
One-Stop service delivery system under 
Title I of the Workforce Investment 
Act of 1998, in accordance with 20 CFR 
part 662. 

(2) The responsibility for the func-
tions described in paragraph (c)(1) of 
this section may not be delegated to 
any other agency or individual. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(2) of the Act; 29 
U.S.C. 721(a)(2)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.14 Substitute State agency. 

(a) General provisions. 
(1) If the Secretary has withheld all 

funding from a State under § 361.11, the 
State may designate another agency to 
substitute for the designated State 
agency in carrying out the State’s pro-
gram of vocational rehabilitation serv-
ices. 

(2) Any public or nonprofit private 
organization or agency within the 
State or any political subdivision of 
the State is eligible to be a substitute 
agency. 

(3) The substitute agency must sub-
mit a State plan that meets the re-
quirements of this part. 

(4) The Secretary makes no grant to 
a substitute agency until the Secretary 
approves its plan. 

(b) Substitute agency matching share. 
The Secretary does not make any pay-
ment to a substitute agency unless it 
has provided assurances that it will 
contribute the same matching share as 
the State would have been required to 
contribute if the State agency were 
carrying out the vocational rehabilita-
tion program. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 107(c)(3) of the Act; 29 
U.S.C. 727(c)(3)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.15 Local administration. 

(a) If the State plan provides for the 
administration of the plan by a local 
agency, the designated State agency 
must— 

(1) Ensure that each local agency is 
under the supervision of the designated 
State unit and is the sole local agency 
as defined in § 361.5(b)(47) that is re-
sponsible for the administration of the 
program within the political subdivi-
sion that it serves; and 

(2) Develop methods that each local 
agency will use to administer the voca-
tional rehabilitation program, in ac-
cordance with the State plan. 

(b) A separate local agency serving 
individuals who are blind may admin-
ister that part of the plan relating to 
vocational rehabilitation of individuals 
who are blind, under the supervision of 
the designated State unit for individ-
uals who are blind. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 7(24) and 101(a)(2)(A) of 
the Act; 29 U.S.C. 705(24) and 721(a)(2)(A)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.16 Establishment of an inde-
pendent commission or a state re-
habilitation council. 

(a) General requirement. Except as pro-
vided in paragraph (b) of this section, 
the State plan must contain one of the 
following two assurances: 
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(1) An assurance that the designated 
State agency is an independent State 
commission that— 

(i) Is responsible under State law for 
operating, or overseeing the operation 
of, the vocational rehabilitation pro-
gram in the State and is primarily con-
cerned with vocational rehabilitation 
or vocational and other rehabilitation 
services, in accordance with 
§ 361.13(a)(1)(i); 

(ii) Is consumer-controlled by persons 
who— 

(A) Are individuals with physical or 
mental impairments that substantially 
limit major life activities; and 

(B) Represent individuals with a 
broad range of disabilities, unless the 
designated State unit under the direc-
tion of the commission is the State 
agency for individuals who are blind; 

(iii) Includes family members, advo-
cates, or other representatives of indi-
viduals with mental impairments; and 

(iv) Conducts the functions identified 
in § 361.17(h)(4). 

(2) An assurance that— 
(i) The State has established a State 

Rehabilitation Council (Council) that 
meets the requirements of § 361.17; 

(ii) The designated State unit, in ac-
cordance with § 361.29, jointly develops, 
agrees to, and reviews annually State 
goals and priorities and jointly submits 
to the Secretary annual reports of 
progress with the Council; 

(iii) The designated State unit regu-
larly consults with the Council regard-
ing the development, implementation, 
and revision of State policies and pro-
cedures of general applicability per-
taining to the provision of vocational 
rehabilitation services; 

(iv) The designated State unit trans-
mits to the Council— 

(A) All plans, reports, and other in-
formation required under this part to 
be submitted to the Secretary; 

(B) All policies and information on 
all practices and procedures of general 
applicability provided to or used by re-
habilitation personnel providing voca-
tional rehabilitation services under 
this part; and 

(C) Copies of due process hearing de-
cisions issued under this part and 
transmitted in a manner to ensure that 
the identity of the participants in the 
hearings is kept confidential; and 

(v) The State plan, and any revision 
to the State plan, includes a summary 
of input provided by the Council, in-
cluding recommendations from the an-
nual report of the Council, the review 
and analysis of consumer satisfaction 
described in § 361.17(h)(4), and other re-
ports prepared by the Council, and the 
designated State unit’s response to the 
input and recommendations, including 
explanations of reasons for rejecting 
any input or recommendation of the 
Council. 

(b) Exception for separate State agency 
for individuals who are blind. In the case 
of a State that designates a separate 
State agency under § 361.13(a)(3) to ad-
minister the part of the State plan 
under which vocational rehabilitation 
services are provided to individuals 
who are blind, the State must either 
establish a separate State Rehabilita-
tion Council for each agency that does 
not meet the requirements in para-
graph (a)(1) of this section or establish 
one State Rehabilitation Council for 
both agencies if neither agency meets 
the requirements of paragraph (a)(1) of 
this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(21) of the Act; 29 
U.S.C. 721(a)(21)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.17 Requirements for a state reha-
bilitation council. 

If the State has established a Council 
under § 361.16(a)(2) or (b), the Council 
must meet the following requirements: 

(a) Appointment. (1) The members of 
the Council must be appointed by the 
Governor or, in the case of a State 
that, under State law, vests authority 
for the administration of the activities 
carried out under this part in an entity 
other than the Governor (such as one 
or more houses of the State legislature 
or an independent board), the chief of-
ficer of that entity. 

(2) The appointing authority must se-
lect members of the Council after solic-
iting recommendations from represent-
atives of organizations representing a 
broad range of individuals with disabil-
ities and organizations interested in in-
dividuals with disabilities. In selecting 
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members, the appointing authority 
must consider, to the greatest extent 
practicable, the extent to which minor-
ity populations are represented on the 
Council. 

(b) Composition—(1) General. Except as 
provided in paragraph (b)(3) of this sec-
tion, the Council must be composed of 
at least 15 members, including— 

(i) At least one representative of the 
Statewide Independent Living Council, 
who must be the chairperson or other 
designee of the Statewide Independent 
Living Council; 

(ii) At least one representative of a 
parent training and information center 
established pursuant to section 682(a) 
of the Individuals with Disabilities 
Education Act; 

(iii) At least one representative of 
the Client Assistance Program estab-
lished under 34 CFR part 370, who must 
be the director of or other individual 
recommended by the Client Assistance 
Program; 

(iv) At least one qualified vocational 
rehabilitation counselor with knowl-
edge of and experience with vocational 
rehabilitation programs who serves as 
an ex officio, nonvoting member of the 
Council if employed by the designated 
State agency; 

(v) At least one representative of 
community rehabilitation program 
service providers; 

(vi) Four representatives of business, 
industry, and labor; 

(vii) Representatives of disability 
groups that include a cross section of— 

(A) Individuals with physical, cog-
nitive, sensory, and mental disabilities; 
and 

(B) Representatives of individuals 
with disabilities who have difficulty 
representing themselves or are unable 
due to their disabilities to represent 
themselves; 

(viii) Current or former applicants 
for, or recipients of, vocational reha-
bilitation services; 

(ix) In a State in which one or more 
projects are carried out under section 
121 of the Act (American Indian Voca-
tional Rehabilitation Services), at 
least one representative of the direc-
tors of the projects; 

(x) At least one representative of the 
State educational agency responsible 
for the public education of students 

with disabilities who are eligible to re-
ceive services under this part and part 
B of the Individuals with Disabilities 
Education Act; 

(xi) At least one representative of the 
State workforce investment board; and 

(xii) The director of the designated 
State unit as an ex officio, nonvoting 
member of the Council. 

(2) Employees of the designated State 
agency. Employees of the designated 
State agency may serve only as non-
voting members of the Council. This 
provision does not apply to the rep-
resentative appointed pursuant to 
paragraph (b)(1)(iii) of this section. 

(3) Composition of a separate Council 
for a separate State agency for individ-
uals who are blind. Except as provided 
in paragraph (b)(4) of this section, if 
the State establishes a separate Coun-
cil for a separate State agency for indi-
viduals who are blind, that Council 
must— 

(i) Conform with all of the composi-
tion requirements for a Council under 
paragraph (b)(1) of this section, except 
the requirements in paragraph 
(b)(1)(vii), unless the exception in para-
graph (b)(4) of this section applies; and 

(ii) Include— 
(A) At least one representative of a 

disability advocacy group representing 
individuals who are blind; and 

(B) At least one representative of an 
individual who is blind, has multiple 
disabilities, and has difficulty rep-
resenting himself or herself or is un-
able due to disabilities to represent 
himself or herself. 

(4) Exception. If State law in effect on 
October 29, 1992 requires a separate 
Council under paragraph (b)(3) of this 
section to have fewer than 15 members, 
the separate Council is in compliance 
with the composition requirements in 
paragraphs (b)(1)(vi) and (b)(1)(viii) of 
this section if it includes at least one 
representative who meets the require-
ments for each of those paragraphs. 

(c) Majority. (1) A majority of the 
Council members must be individuals 
with disabilities who meet the require-
ments of § 361.5(b)(29) and are not em-
ployed by the designated State unit. 

(2) In the case of a separate Council 
established under § 361.16(b), a majority 
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of the Council members must be indi-
viduals who are blind and are not em-
ployed by the designated State unit. 

(d) Chairperson. The chairperson must 
be— 

(1) Selected by the members of the 
Council from among the voting mem-
bers of the Council, subject to the veto 
power of the Governor; or 

(2) In States in which the Governor 
does not have veto power pursuant to 
State law, the appointing authority de-
scribed in paragraph (a)(1) of this sec-
tion must designate a member of the 
Council to serve as the chairperson of 
the Council or must require the Coun-
cil to designate a member to serve as 
chairperson. 

(e) Terms of appointment. (1) Each 
member of the Council must be ap-
pointed for a term of no more than 3 
years, and each member of the Council, 
other than a representative identified 
in paragraph (b)(1)(iii) or (ix) of this 
section, may serve for no more than 
two consecutive full terms. 

(2) A member appointed to fill a va-
cancy occurring prior to the end of the 
term for which the predecessor was ap-
pointed must be appointed for the re-
mainder of the predecessor’s term. 

(3) The terms of service of the mem-
bers initially appointed must be, as 
specified by the appointing authority 
as described in paragraph (a)(1) of this 
section, for varied numbers of years to 
ensure that terms expire on a stag-
gered basis. 

(f) Vacancies. (1) A vacancy in the 
membership of the Council must be 
filled in the same manner as the origi-
nal appointment, except the appointing 
authority as described in paragraph 
(a)(1) of this section may delegate the 
authority to fill that vacancy to the 
remaining members of the Council 
after making the original appointment. 

(2) No vacancy affects the power of 
the remaining members to execute the 
duties of the Council. 

(g) Conflict of interest. No member of 
the Council shall cast a vote on any 
matter that would provide direct finan-
cial benefit to the member or the mem-
ber’s organization or otherwise give 
the appearance of a conflict of interest 
under State law. 

(h) Functions. The Council must, 
after consulting with the State work-
force investment board— 

(1) Review, analyze, and advise the 
designated State unit regarding the 
performance of the State unit’s respon-
sibilities under this part, particularly 
responsibilities related to— 

(i) Eligibility, including order of se-
lection; 

(ii) The extent, scope, and effective-
ness of services provided; and 

(iii) Functions performed by State 
agencies that affect or potentially af-
fect the ability of individuals with dis-
abilities in achieving employment out-
comes under this part; 

(2) In partnership with the designated 
State unit— 

(i) Develop, agree to, and review 
State goals and priorities in accord-
ance with § 361.29(c); and 

(ii) Evaluate the effectiveness of the 
vocational rehabilitation program and 
submit reports of progress to the Sec-
retary in accordance with § 361.29(e); 

(3) Advise the designated State agen-
cy and the designated State unit re-
garding activities carried out under 
this part and assist in the preparation 
of the State plan and amendments to 
the plan, applications, reports, needs 
assessments, and evaluations required 
by this part; 

(4) To the extent feasible, conduct a 
review and analysis of the effectiveness 
of, and consumer satisfaction with— 

(i) The functions performed by the 
designated State agency; 

(ii) The vocational rehabilitation 
services provided by State agencies and 
other public and private entities re-
sponsible for providing vocational re-
habilitation services to individuals 
with disabilities under the Act; and 

(iii) The employment outcomes 
achieved by eligible individuals receiv-
ing services under this part, including 
the availability of health and other 
employment benefits in connection 
with those employment outcomes; 

(5) Prepare and submit to the Gov-
ernor and to the Secretary no later 
than 90 days after the end of the Fed-
eral fiscal year an annual report on the 
status of vocational rehabilitation pro-
grams operated within the State and 
make the report available to the public 
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through appropriate modes of commu-
nication; 

(6) To avoid duplication of efforts and 
enhance the number of individuals 
served, coordinate activities with the 
activities of other councils within the 
State, including the Statewide Inde-
pendent Living Council established 
under 34 CFR part 364, the advisory 
panel established under section 
612(a)(21) of the Individuals with Dis-
abilities Education Act, the State De-
velopmental Disabilities Planning 
Council described in section 124 of the 
Developmental Disabilities Assistance 
and Bill of Rights Act, the State men-
tal health planning council established 
under section 1914(a) of the Public 
Health Service Act, and the State 
workforce investment board; 

(7) Provide for coordination and the 
establishment of working relationships 
between the designated State agency 
and the Statewide Independent Living 
Council and centers for independent 
living within the State; and 

(8) Perform other comparable func-
tions, consistent with the purpose of 
this part, as the Council determines to 
be appropriate, that are comparable to 
the other functions performed by the 
Council. 

(i) Resources. (1) The Council, in con-
junction with the designated State 
unit, must prepare a plan for the provi-
sion of resources, including staff and 
other personnel, that may be necessary 
and sufficient for the Council to carry 
out its functions under this part. 

(2) The resource plan must, to the 
maximum extent possible, rely on the 
use of resources in existence during the 
period of implementation of the plan. 

(3) Any disagreements between the 
designated State unit and the Council 
regarding the amount of resources nec-
essary to carry out the functions of the 
Council must be resolved by the Gov-
ernor, consistent with paragraphs (i)(1) 
and (2) of this section. 

(4) The Council must, consistent with 
State law, supervise and evaluate the 
staff and personnel that are necessary 
to carry out its functions. 

(5) Those staff and personnel that are 
assisting the Council in carrying out 
its functions may not be assigned du-
ties by the designated State unit or 

any other agency or office of the State 
that would create a conflict of interest. 

(j) Meetings. The Council must— 
(1) Convene at least four meetings a 

year in locations determined by the 
Council to be necessary to conduct 
Council business. The meetings must 
be publicly announced, open, and acces-
sible to the general public, including 
individuals with disabilities, unless 
there is a valid reason for an executive 
session; and 

(2) Conduct forums or hearings, as 
appropriate, that are publicly an-
nounced, open, and accessible to the 
public, including individuals with dis-
abilities. 

(k) Compensation. Funds appropriated 
under Title I of the Act, except funds 
to carry out sections 112 and 121 of the 
Act, may be used to compensate and 
reimburse the expenses of Council 
members in accordance with section 
105(g) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 105 of the Act; 29 U.S.C. 
725) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.18 Comprehensive system of per-
sonnel development. 

The State plan must describe the 
procedures and activities the State 
agency will undertake to establish and 
maintain a comprehensive system of 
personnel development designed to en-
sure an adequate supply of qualified re-
habilitation personnel, including pro-
fessionals and paraprofessionals, for 
the designated State unit. If the State 
agency has a State Rehabilitation 
Council, this description must, at a 
minimum, specify that the Council has 
an opportunity to review and comment 
on the development of plans, policies, 
and procedures necessary to meet the 
requirements of paragraphs (b) through 
(d) of this section. This description 
must also conform with the following 
requirements: 

(a) Data system on personnel and per-
sonnel development. The State plan 
must describe the development and 
maintenance of a system by the State 
agency for collecting and analyzing on 
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an annual basis data on qualified per-
sonnel needs and personnel develop-
ment, in accordance with the following 
requirements: 

(1) Data on qualified personnel needs 
must include— 

(i) The number of personnel who are 
employed by the State agency in the 
provision of vocational rehabilitation 
services in relation to the number of 
individuals served, broken down by per-
sonnel category; 

(ii) The number of personnel cur-
rently needed by the State agency to 
provide vocational rehabilitation serv-
ices, broken down by personnel cat-
egory; and 

(iii) Projections of the number of per-
sonnel, broken down by personnel cat-
egory, who will be needed by the State 
agency to provide vocational rehabili-
tation services in the State in 5 years 
based on projections of the number of 
individuals to be served, including indi-
viduals with significant disabilities, 
the number of personnel expected to re-
tire or leave the field, and other rel-
evant factors. 

(2) Data on personnel development 
must include— 

(i) A list of the institutions of higher 
education in the State that are pre-
paring vocational rehabilitation pro-
fessionals, by type of program; 

(ii) The number of students enrolled 
at each of those institutions, broken 
down by type of program; and 

(iii) The number of students who 
graduated during the prior year from 
each of those institutions with certifi-
cation or licensure, or with the creden-
tials for certification or licensure, bro-
ken down by the personnel category for 
which they have received, or have the 
credentials to receive, certification or 
licensure. 

(b) Plan for recruitment, preparation, 
and retention of qualified personnel. The 
State plan must describe the develop-
ment, updating, and implementation of 
a plan to address the current and pro-
jected needs for personnel who are 
qualified in accordance with paragraph 
(c) of this section. The plan must iden-
tify the personnel needs based on the 
data collection and analysis system de-
scribed in paragraph (a) of this section 
and must provide for the coordination 
and facilitation of efforts between the 

designated State unit and institutions 
of higher education and professional 
associations to recruit, prepare, and re-
tain personnel who are qualified in ac-
cordance with paragraph (c) of this sec-
tion, including personnel from minor-
ity backgrounds and personnel who are 
individuals with disabilities. 

(c) Personnel standards. (1) The State 
plan must include the State agency’s 
policies and describe the procedures 
the State agency will undertake to es-
tablish and maintain standards to en-
sure that all professional and para-
professional personnel needed within 
the designated State unit to carry out 
this part are appropriately and ade-
quately prepared and trained, includ-
ing— 

(i) Standards that are consistent 
with any national or State-approved or 
-recognized certification, licensing, or 
registration requirements, or, in the 
absence of these requirements, other 
comparable requirements (including 
State personnel requirements) that 
apply to the profession or discipline in 
which that category of personnel is 
providing vocational rehabilitation 
services; and 

(ii) To the extent that existing stand-
ards are not based on the highest re-
quirements in the State, the steps the 
State is currently taking and the steps 
the State plans to take to retrain or 
hire personnel to meet standards that 
are based on the highest requirements 
in the State, including measures to no-
tify State unit personnel, the institu-
tions of higher education identified 
under paragraph (a)(2)(i) of this sec-
tion, and other public agencies of these 
steps and the timelines for taking each 
step. The steps taken by the State unit 
under this paragraph must be described 
in a written plan that includes— 

(A) Specific strategies for retraining, 
recruiting, and hiring personnel; 

(B) The specific time period by which 
all State unit personnel will meet the 
standards described in paragraph 
(c)(1)(i) of this section; 

(C) Procedures for evaluating the 
State unit’s progress in hiring or re-
training personnel to meet applicable 
personnel standards within the time 
period established under paragraph 
(c)(1)(ii)(B) of this section; and 
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(D) In instances in which the State 
unit is unable to immediately hire new 
personnel who meet the requirements 
in paragraph (c)(1)(i) of this section, 
the initial minimum qualifications 
that the designated State unit will re-
quire of newly hired personnel and a 
plan for training those individuals to 
meet applicable requirements within 
the time period established under para-
graph (c)(1)(ii)(B) of this section. 

(2) As used in this section— 
(i) Highest requirements in the State ap-

plicable to that profession or discipline 
means the highest entry-level aca-
demic degree needed for any national 
or State-approved or -recognized cer-
tification, licensing, registration, or, in 
the absence of these requirements, 
other comparable requirements that 
apply to that profession or discipline. 
The current requirements of all State 
statutes and regulations of other agen-
cies in the State applicable to that pro-
fession or discipline must be considered 
and must be kept on file by the des-
ignated State unit and available to the 
public. 

(ii) Profession or discipline means a 
specific occupational category, includ-
ing any paraprofessional occupational 
category, that— 

(A) Provides rehabilitation services 
to individuals with disabilities; 

(B) Has been established or des-
ignated by the State unit; and 

(C) Has a specified scope of responsi-
bility. 

(d) Staff development. (1) The State 
plan must include the State agency’s 
policies and describe the procedures 
and activities the State agency will un-
dertake to ensure that all personnel 
employed by the State unit receive ap-
propriate and adequate training, in-
cluding a description of— 

(i) A system of staff development for 
rehabilitation professionals and para-
professionals within the State unit, 
particularly with respect to assess-
ment, vocational counseling, job place-
ment, and rehabilitation technology; 
and 

(ii) Procedures for acquiring and dis-
seminating to rehabilitation profes-
sionals and paraprofessionals within 
the designated State unit significant 
knowledge from research and other 
sources. 

(2) The specific training areas for 
staff development must be based on the 
needs of each State unit and may in-
clude, but are not limited to— 

(i) Training regarding the Workforce 
Investment Act of 1998 and the amend-
ments to the Rehabilitation Act of 1973 
made by the Rehabilitation Act 
Amendments of 1998; 

(ii) Training with respect to the re-
quirements of the Americans with Dis-
abilities Act, the Individuals with Dis-
abilities Education Act, and Social Se-
curity work incentive programs, in-
cluding programs under the Ticket to 
Work and Work Incentives Improve-
ment Act of 1999, training to facilitate 
informed choice under this program, 
and training to improve the provision 
of services to culturally diverse popu-
lations; and 

(iii) Activities related to— 
(A) Recruitment and retention of 

qualified rehabilitation personnel; 
(B) Succession planning; and 
(C) Leadership development and ca-

pacity building. 
(e) Personnel to address individual com-

munication needs. The State plan must 
describe how the State unit— 

(1) Includes among its personnel, or 
obtains the services of, individuals able 
to communicate in the native lan-
guages of applicants and eligible indi-
viduals who have limited English 
speaking ability; and 

(2) Includes among its personnel, or 
obtains the services of, individuals able 
to communicate with applicants and 
eligible individuals in appropriate 
modes of communication. 

(f) Coordination with personnel devel-
opment under the Individuals with Dis-
abilities Education Act. The State plan 
must describe the procedures and ac-
tivities the State agency will under-
take to coordinate its comprehensive 
system of personnel development under 
the Act with personnel development 
under the Individuals with Disabilities 
Education Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(7) of the Act; 29 
U.S.C. 721(a)(7)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 
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§ 361.19 Affirmative action for individ-
uals with disabilities. 

The State plan must assure that the 
State agency takes affirmative action 
to employ and advance in employment 
qualified individuals with disabilities 
covered under and on the same terms 
and conditions as stated in section 503 
of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(6)(B) of the Act; 29 
U.S.C. 721(a)(6)(B)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.20 Public participation require-
ments. 

(a) Conduct of public meetings. The 
State plan must assure that prior to 
the adoption of any substantive poli-
cies or procedures governing the provi-
sion of vocational rehabilitation serv-
ices under the State plan, including 
making any substantive amendments 
to the policies and procedures, the des-
ignated State agency conducts public 
meetings throughout the State to pro-
vide the public, including individuals 
with disabilities, an opportunity to 
comment on the policies or procedures. 

(b) Notice requirements. The State plan 
must assure that the designated State 
agency, prior to conducting the public 
meetings, provides appropriate and suf-
ficient notice throughout the State of 
the meetings in accordance with— 

(1) State law governing public meet-
ings; or 

(2) In the absence of State law gov-
erning public meetings, procedures de-
veloped by the designated State agency 
in consultation with the State Reha-
bilitation Council. 

(c) Summary of input of the State Reha-
bilitation Council. The State plan must 
provide a summary of the input of the 
State Rehabilitation Council, if the 
State agency has a Council, into the 
State plan and any amendment to the 
plan, in accordance with 
§ 361.16(a)(2)(v). 

(d) Special consultation requirements. 
The State plan must assure that the 
State agency actively consults with 
the director of the Client Assistance 
Program, the State Rehabilitation 
Council, if the State agency has a 

Council, and, as appropriate, Indian 
tribes, tribal organizations, and native 
Hawaiian organizations on its policies 
and procedures governing the provision 
of vocational rehabilitation services 
under the State plan. 

(e) Appropriate modes of communica-
tion. The State unit must provide to 
the public, through appropriate modes 
of communication, notices of the pub-
lic meetings, any materials furnished 
prior to or during the public meetings, 
and the policies and procedures gov-
erning the provision of vocational re-
habilitation services under the State 
plan. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(16)(A) and 
105(c)(3) of the Act; 29 U.S.C. 721(a)(16)(A), 
and 725(c)(3)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.21 Consultations regarding the 
administration of the state plan. 

The State plan must assure that, in 
connection with matters of general pol-
icy arising in the administration of the 
State plan, the designated State agen-
cy takes into account the views of— 

(a) Individuals and groups of individ-
uals who are recipients of vocational 
rehabilitation services or, as appro-
priate, the individuals’ representatives; 

(b) Personnel working in programs 
that provide vocational rehabilitation 
services to individuals with disabil-
ities; 

(c) Providers of vocational rehabili-
tation services to individuals with dis-
abilities; 

(d) The director of the Client Assist-
ance Program; and 

(e) The State Rehabilitation Council, 
if the State has a Council. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(16)(B) of the Act; 
29 U.S.C. 721(a)(16)(B)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.22 Coordination with education 
officials. 

(a) Plans, policies, and procedures. (1) 
The State plan must contain plans, 
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policies, and procedures for coordina-
tion between the designated State 
agency and education officials respon-
sible for the public education of stu-
dents with disabilities that are de-
signed to facilitate the transition of 
students with disabilities from the re-
ceipt of educational services in school 
to the receipt of vocational rehabilita-
tion services under the responsibility 
of the designated State agency. 

(2) These plans, policies, and proce-
dures in paragraph (a)(1) of this section 
must provide for the development and 
approval of an individualized plan for 
employment in accordance with § 361.45 
as early as possible during the transi-
tion planning process but, at the lat-
est, by the time each student deter-
mined to be eligible for vocational re-
habilitation services leaves the school 
setting or, if the designated State unit 
is operating under an order of selec-
tion, before each eligible student able 
to be served under the order leaves the 
school setting. 

(b) Formal interagency agreement. The 
State plan must include information 
on a formal interagency agreement 
with the State educational agency 
that, at a minimum, provides for— 

(1) Consultation and technical assist-
ance to assist educational agencies in 
planning for the transition of students 
with disabilities from school to post- 
school activities, including vocational 
rehabilitation services; 

(2) Transition planning by personnel 
of the designated State agency and 
educational agency personnel for stu-
dents with disabilities that facilitates 
the development and completion of 
their individualized education pro-
grams (IEPs) under section 614(d) of the 
Individuals with Disabilities Education 
Act; 

(3) The roles and responsibilities, in-
cluding financial responsibilities, of 
each agency, including provisions for 
determining State lead agencies and 
qualified personnel responsible for 
transition services; and 

(4) Procedures for outreach to and 
identification of students with disabil-
ities who are in need of transition serv-
ices. Outreach to these students should 
occur as early as possible during the 
transition planning process and must 
include, at a minimum, a description of 

the purpose of the vocational rehabili-
tation program, eligibility require-
ments, application procedures, and 
scope of services that may be provided 
to eligible individuals. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(11)(D) of the Act; 
29 U.S.C. 721 (a)(11)(D)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.23 Requirements related to the 
statewide workforce investment 
system. 

(a) Responsibilities as a partner of the 
One-Stop service delivery system. As a re-
quired partner in the One-Stop service 
delivery system (which is part of the 
statewide workforce investment sys-
tem under Title I of the Workforce In-
vestment Act of 1998), the designated 
State unit must carry out the fol-
lowing functions consistent with the 
Act, this part, Title I of the Workforce 
Investment Act of 1998, and the regula-
tions in 20 CFR part 662: 

(1) Make available to participants 
through the One-Stop service delivery 
system the core services (as described 
in 20 CFR 662.240) that are applicable to 
the Program administered by the des-
ignated State unit under this part. 

(2) Use a portion of funds made avail-
able to the Program administered by 
the designated State unit under this 
part, consistent with the Act and this 
part, to— 

(i) Create and maintain the One-Stop 
service delivery system; and 

(ii) Provide core services (as de-
scribed in 20 CFR 662.240). 

(3) Enter into a memorandum of un-
derstanding (MOU) with the Local 
Workforce Investment Board under sec-
tion 117 of the Workforce Investment 
Act of 1998 relating to the operation of 
the One-Stop service delivery system 
that meets the requirements of section 
121(c) of the Workforce Investment Act 
and 20 CFR 662.300, including a descrip-
tion of services, how the cost of the 
identified services and operating costs 
of the system will be funded, and meth-
ods for referrals. 

(4) Participate in the operation of the 
One-Stop service delivery system con-
sistent with the terms of the MOU and 
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the requirements of the Act and this 
part. 

(5) Provide representation on the 
Local Workforce Investment Board 
under section 117 of the Workforce In-
vestment Act of 1998. 

(b) Cooperative agreements with One- 
Stop partners. (1) The State plan must 
assure that the designated State unit 
or the designated State agency enters 
into cooperative agreements with the 
other entities that are partners under 
the One-Stop service delivery system 
under Title I of the Workforce Invest-
ment Act of 1998 and replicates those 
agreements at the local level between 
individual offices of the designated 
State unit and local entities carrying 
out the One-Stop service delivery sys-
tem or other activities through the 
statewide workforce investment sys-
tem. 

(2) Cooperative agreements developed 
under paragraph (b)(1) of this section 
may provide for— 

(i) Intercomponent training and tech-
nical assistance regarding— 

(A) The availability and benefits of, 
and information on eligibility stand-
ards for, vocational rehabilitation 
services; and 

(B) The promotion of equal, effective 
and meaningful participation by indi-
viduals with disabilities in the One- 
Stop service delivery system and other 
workforce investment activities 
through the promotion of program ac-
cessibility consistent with the require-
ments of the Americans with Disabil-
ities Act of 1990 and section 504 of the 
Act, the use of nondiscriminatory poli-
cies and procedures, and the provision 
of reasonable accommodations, auxil-
iary aids and services, and rehabilita-
tion technology for individuals with 
disabilities; 

(ii) The use of information and finan-
cial management systems that link all 
of the partners of the One-Stop service 
delivery system to one another and to 
other electronic networks, including 
nonvisual electronic networks, and 
that relate to subjects such as employ-
ment statistics, job vacancies, career 
planning, and workforce investment 
activities; 

(iii) The use of customer service fea-
tures such as common intake and refer-
ral procedures, customer databases, re-

source information, and human serv-
ices hotlines; 

(iv) The establishment of cooperative 
efforts with employers to facilitate job 
placement and carry out other activi-
ties that the designated State unit and 
the employers determine to be appro-
priate; 

(v) The identification of staff roles, 
responsibilities, and available re-
sources and specification of the finan-
cial responsibility of each partner of 
the One-Stop service delivery system 
with respect to providing and paying 
for necessary services, consistent with 
the requirements of the Act, this part, 
other Federal requirements, and State 
law; and 

(vi) The specification of procedures 
for resolving disputes among partners 
of the One-Stop service delivery sys-
tem. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(11)(A) of the Act; 
29 U.S.C. 721(a)(11)(A); Sections 121 and 134 of 
the Workforce Investment Act of 1998; 29 
U.S.C. 2841 and 2864) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.24 Cooperation and coordination 
with other entities. 

(a) Interagency cooperation. The State 
plan must describe the designated 
State agency’s cooperation with and 
use of the services and facilities of Fed-
eral, State, and local agencies and pro-
grams, including programs carried out 
by the Under Secretary for Rural De-
velopment of the Department of Agri-
culture and State use contracting pro-
grams, to the extent that those agen-
cies and programs are not carrying out 
activities through the statewide work-
force investment system. 

(b) Coordination with the Statewide 
Independent Living Council and inde-
pendent living centers. The State plan 
must assure that the designated State 
unit, the Statewide Independent Living 
Council established under 34 CFR part 
364, and the independent living centers 
established under 34 CFR part 366 have 
developed working relationships and 
coordinate their activities. 

(c) Cooperative agreement with recipi-
ents of grants for services to American In-
dians. 
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(1) General. In applicable cases, the 
State plan must assure that the des-
ignated State agency has entered into 
a formal cooperative agreement with 
each grant recipient in the State that 
receives funds under part C of the Act 
(American Indian Vocational Rehabili-
tation Services). 

(2) Contents of formal cooperative 
agreement. The agreement required 
under paragraph (a)(1) of this section 
must describe strategies for collabora-
tion and coordination in providing vo-
cational rehabilitation services to 
American Indians who are individuals 
with disabilities, including— 

(i) Strategies for interagency referral 
and information sharing that will as-
sist in eligibility determinations and 
the development of individualized 
plans for employment; 

(ii) Procedures for ensuring that 
American Indians who are individuals 
with disabilities and are living near a 
reservation or tribal service area are 
provided vocational rehabilitation 
services; and 

(iii) Provisions for sharing resources 
in cooperative studies and assessments, 
joint training activities, and other col-
laborative activities designed to im-
prove the provision of services to 
American Indians who are individuals 
with disabilities. 

(d) Reciprocal referral services between 
two designated State units in the same 
State. If there is a separate designated 
State unit for individuals who are 
blind, the two designated State units 
must establish reciprocal referral serv-
ices, use each other’s services and fa-
cilities to the extent feasible, jointly 
plan activities to improve services in 
the State for individuals with multiple 
impairments, including visual impair-
ments, and otherwise cooperate to pro-
vide more effective services, including, 
if appropriate, entering into a written 
cooperative agreement. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c) and 101(a)(11)(C), 
(E), and (F) of the Act; 29 U.S.C. 709(c) and 
721(a)(11) (C), (E), and (F)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.25 Statewideness. 

The State plan must assure that 
services provided under the State plan 
will be available in all political sub-
divisions of the State, unless a waiver 
of statewideness is requested and ap-
proved in accordance with § 361.26. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(4) of the Act; 29 
U.S.C. 721(a)(4)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.26 Waiver of statewideness. 

(a) Availability. The State unit may 
provide services in one or more polit-
ical subdivisions of the State that in-
crease services or expand the scope of 
services that are available statewide 
under the State plan if— 

(1) The non-Federal share of the cost 
of these services is met from funds pro-
vided by a local public agency, includ-
ing funds contributed to a local public 
agency by a private agency, organiza-
tion, or individual; 

(2) The services are likely to promote 
the vocational rehabilitation of sub-
stantially larger numbers of individ-
uals with disabilities or of individuals 
with disabilities with particular types 
of impairments; and 

(3) For purposes other than those 
specified in § 361.60(b)(3)(i) and con-
sistent with the requirements in 
§ 361.60(b)(3)(ii), the State includes in 
its State plan, and the Secretary ap-
proves, a waiver of the statewideness 
requirement, in accordance with the 
requirements of paragraph (b) of this 
section. 

(b) Request for waiver. The request for 
a waiver of statewideness must— 

(1) Identify the types of services to be 
provided; 

(2) Contain a written assurance from 
the local public agency that it will 
make available to the State unit the 
non-Federal share of funds; 

(3) Contain a written assurance that 
State unit approval will be obtained for 
each proposed service before it is put 
into effect; and 
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(4) Contain a written assurance that 
all other State plan requirements, in-
cluding a State’s order of selection re-
quirements, will apply to all services 
approved under the waiver. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(4) of the Act; 29 
U.S.C. 721(a)(4)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.27 Shared funding and adminis-
tration of joint programs. 

(a) If the State plan provides for the 
designated State agency to share fund-
ing and administrative responsibility 
with another State agency or local 
public agency to carry out a joint pro-
gram to provide services to individuals 
with disabilities, the State must sub-
mit to the Secretary for approval a 
plan that describes its shared funding 
and administrative arrangement. 

(b) The plan under paragraph (a) of 
this section must include— 

(1) A description of the nature and 
scope of the joint program; 

(2) The services to be provided under 
the joint program; 

(3) The respective roles of each par-
ticipating agency in the administra-
tion and provision of services; and 

(4) The share of the costs to be as-
sumed by each agency. 

(c) If a proposed joint program does 
not comply with the statewideness re-
quirement in § 361.25, the State unit 
must obtain a waiver of statewideness, 
in accordance with § 361.26. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(2)(A) of the Act; 29 
U.S.C. 721(a)(2)(A)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.28 Third-party cooperative ar-
rangements involving funds from 
other public agencies. 

(a) The designated State unit may 
enter into a third-party cooperative ar-
rangement for providing or admin-
istering vocational rehabilitation serv-
ices with another State agency or a 
local public agency that is furnishing 
part or all of the non-Federal share, if 

the designated State unit ensures 
that— 

(1) The services provided by the co-
operating agency are not the cus-
tomary or typical services provided by 
that agency but are new services that 
have a vocational rehabilitation focus 
or existing services that have been 
modified, adapted, expanded, or recon-
figured to have a vocational rehabilita-
tion focus; 

(2) The services provided by the co-
operating agency are only available to 
applicants for, or recipients of, services 
from the designated State unit; 

(3) Program expenditures and staff 
providing services under the coopera-
tive arrangement are under the admin-
istrative supervision of the designated 
State unit; and 

(4) All State plan requirements, in-
cluding a State’s order of selection, 
will apply to all services provided 
under the cooperative program. 

(b) If a third party cooperative agree-
ment does not comply with the 
statewideness requirement in § 361.25, 
the State unit must obtain a waiver of 
statewideness, in accordance with 
§ 361.26. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.29 Statewide assessment; annual 
estimates; annual State goals and 
priorities; strategies; and progress 
reports. 

(a) Comprehensive statewide assess-
ment. (1) The State plan must include— 

(i) The results of a comprehensive, 
statewide assessment, jointly con-
ducted by the designated State unit 
and the State Rehabilitation Council 
(if the State unit has a Council) every 
3 years describing the rehabilitation 
needs of individuals with disabilities 
residing within the State, particularly 
the vocational rehabilitation services 
needs of— 

(A) Individuals with the most signifi-
cant disabilities, including their need 
for supported employment services; 
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(B) Individuals with disabilities who 
are minorities and individuals with dis-
abilities who have been unserved or un-
derserved by the vocational rehabilita-
tion program carried out under this 
part; and 

(C) Individuals with disabilities 
served through other components of 
the statewide workforce investment 
system as identified by those individ-
uals and personnel assisting those indi-
viduals through the components of the 
system; and 

(ii) An assessment of the need to es-
tablish, develop, or improve commu-
nity rehabilitation programs within 
the State. 

(2) The State plan must assure that 
the State will submit to the Secretary 
a report containing information re-
garding updates to the assessments 
under paragraph (a) of this section for 
any year in which the State updates 
the assessments. 

(b) Annual estimates. The State plan 
must include, and must assure that the 
State will annually submit a report to 
the Secretary that includes, State esti-
mates of— 

(1) The number of individuals in the 
State who are eligible for services 
under this part; 

(2) The number of eligible individuals 
who will receive services provided with 
funds provided under part B of Title I 
of the Act and under part B of Title VI 
of the Act, including, if the designated 
State agency uses an order of selection 
in accordance with § 361.36, estimates of 
the number of individuals to be served 
under each priority category within 
the order; and 

(3) The costs of the services described 
in paragraph (b)(1) of this section, in-
cluding, if the designated State agency 
uses an order of selection, the service 
costs for each priority category within 
the order. 

(c) Goals and priorities—(1) In general. 
The State plan must identify the goals 
and priorities of the State in carrying 
out the program. 

(2) Council. The goals and priorities 
must be jointly developed, agreed to, 
reviewed annually, and, as necessary, 
revised by the designated State unit 
and the State Rehabilitation Council, 
if the State unit has a Council. 

(3) Submission. The State plan must 
assure that the State will submit to 
the Secretary a report containing in-
formation regarding revisions in the 
goals and priorities for any year in 
which the State revises the goals and 
priorities. 

(4) Basis for goals and priorities. The 
State goals and priorities must be 
based on an analysis of— 

(i) The comprehensive statewide as-
sessment described in paragraph (a) of 
this section, including any updates to 
the assessment; 

(ii) The performance of the State on 
the standards and indicators estab-
lished under section 106 of the Act; and 

(iii) Other available information on 
the operation and the effectiveness of 
the vocational rehabilitation program 
carried out in the State, including any 
reports received from the State Reha-
bilitation Council under § 361.17(h) and 
the findings and recommendations 
from monitoring activities conducted 
under section 107 of the Act. 

(5) Service and outcome goals for cat-
egories in order of selection. If the des-
ignated State agency uses an order of 
selection in accordance with § 361.36, 
the State plan must identify the 
State’s service and outcome goals and 
the time within which these goals may 
be achieved for individuals in each pri-
ority category within the order. 

(d) Strategies. The State plan must de-
scribe the strategies the State will use 
to address the needs identified in the 
assessment conducted under paragraph 
(a) of this section and achieve the goals 
and priorities identified in paragraph 
(c) of this section, including— 

(1) The methods to be used to expand 
and improve services to individuals 
with disabilities, including how a broad 
range of assistive technology services 
and assistive technology devices will 
be provided to those individuals at 
each stage of the rehabilitation process 
and how those services and devices will 
be provided to individuals with disabil-
ities on a statewide basis; 

(2) Outreach procedures to identify 
and serve individuals with disabilities 
who are minorities and individuals 
with disabilities who have been 
unserved or underserved by the voca-
tional rehabilitation program; 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00271 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



272 

34 CFR Ch. III (7–1–04 Edition) § 361.30 

(3) As applicable, the plan of the 
State for establishing, developing, or 
improving community rehabilitation 
programs; 

(4) Strategies to improve the per-
formance of the State with respect to 
the evaluation standards and perform-
ance indicators established pursuant to 
section 106 of the Act; and 

(5) Strategies for assisting other 
components of the statewide workforce 
investment system in assisting individ-
uals with disabilities. 

(e) Evaluation and reports of progress. 
(1) The State plan must include— 

(i) The results of an evaluation of the 
effectiveness of the vocational rehabili-
tation program; and 

(ii) A joint report by the designated 
State unit and the State Rehabilita-
tion Council, if the State unit has a 
Council, to the Secretary on the 
progress made in improving the effec-
tiveness of the program from the pre-
vious year. This evaluation and joint 
report must include— 

(A) An evaluation of the extent to 
which the goals and priorities identi-
fied in paragraph (c) of this section 
were achieved; 

(B) A description of the strategies 
that contributed to the achievement of 
the goals and priorities; 

(C) To the extent to which the goals 
and priorities were not achieved, a de-
scription of the factors that impeded 
that achievement; and 

(D) An assessment of the perform-
ance of the State on the standards and 
indicators established pursuant to sec-
tion 106 of the Act. 

(2) The State plan must assure that 
the designated State unit and the 
State Rehabilitation Council, if the 
State unit has a Council, will jointly 
submit to the Secretary an annual re-
port that contains the information de-
scribed in paragraph (e)(1) of this sec-
tion. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(15) of the Act; 29 
U.S.C. 721(a)(15)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.30 Services to American Indians. 

The State plan must assure that the 
designated State agency provides voca-
tional rehabilitation services to Amer-
ican Indians who are individuals with 
disabilities residing in the State to the 
same extent as the designated State 
agency provides vocational rehabilita-
tion services to other significant popu-
lations of individuals with disabilities 
residing in the State. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(13) and 121(b)(3) 
of the Act; 29 U.S.C. 721(a)(13) and 741(b)(3)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.31 Cooperative agreements with 
private nonprofit organizations. 

The State plan must describe the 
manner in which cooperative agree-
ments with private nonprofit voca-
tional rehabilitation service providers 
will be established. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(24)(B); 29 U.S.C. 
721(a)(24)(B)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.32 Use of profitmaking organiza-
tions for on-the-job training in con-
nection with selected projects. 

The State plan must assure that the 
designated State agency has the au-
thority to enter into contracts with 
for-profit organizations for the purpose 
of providing, as vocational rehabilita-
tion services, on-the-job training and 
related programs for individuals with 
disabilities under the Projects With In-
dustry program, 34 CFR part 379, if the 
designated State agency has deter-
mined that for-profit agencies are bet-
ter qualified to provide needed voca-
tional rehabilitation services than non-
profit agencies and organizations. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(24)(A) of the Act; 
29 U.S.C. 721(a)(24)(A)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 
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§ 361.33 [Reserved] 

§ 361.34 Supported employment State 
plan supplement. 

(a) The State plan must assure that 
the State has an acceptable plan under 
34 CFR part 363 that provides for the 
use of funds under that part to supple-
ment funds under this part for the cost 
of services leading to supported em-
ployment. 

(b) The supported employment plan, 
including any needed annual revisions, 
must be submitted as a supplement to 
the State plan submitted under this 
part. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(22) and 625(a) of 
the Act; 29 U.S.C. 721(a)(22) and 795(k)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.35 Innovation and expansion ac-
tivities. 

(a) The State plan must assure that 
the State will reserve and use a portion 
of the funds allotted to the State under 
section 110 of the Act— 

(1) For the development and imple-
mentation of innovative approaches to 
expand and improve the provision of 
vocational rehabilitation services to 
individuals with disabilities, particu-
larly individuals with the most signifi-
cant disabilities, consistent with the 
findings of the comprehensive, state-
wide assessment of the rehabilitation 
needs of individuals with disabilities 
under § 361.29(a) and the State’s goals 
and priorities under § 361.29(c); and 

(2) To support the funding of— 
(i) The State Rehabilitation Council, 

if the State has a Council, consistent 
with the resource plan identified in 
§ 361.17(i); and 

(ii) The Statewide Independent Liv-
ing Council, consistent with the plan 
prepared under 34 CFR 364.21(i). 

(b) The State plan must— 
(1) Describe how the reserved funds 

will be used; and 

(2) Include, on an annual basis, a re-
port describing how the reserved funds 
were used during the preceding year. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(18) of the Act; 29 
U.S.C. 721(a)(18)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.36 Ability to serve all eligible in-
dividuals; order of selection for 
services. 

(a) General provisions. (1) The des-
ignated State unit either must be able 
to provide the full range of services 
listed in section 103(a) of the Act and 
§ 361.48, as appropriate, to all eligible 
individuals or, in the event that voca-
tional rehabilitation services cannot be 
provided to all eligible individuals in 
the State who apply for the services, 
include in the State plan the order to 
be followed in selecting eligible indi-
viduals to be provided vocational reha-
bilitation services. 

(2) The ability of the designated 
State unit to provide the full range of 
vocational rehabilitation services to 
all eligible individuals must be sup-
ported by a determination that satis-
fies the requirements of paragraph (b) 
or (c) of this section and a determina-
tion that, on the basis of the des-
ignated State unit’s projected fiscal 
and personnel resources and its assess-
ment of the rehabilitation needs of in-
dividuals with significant disabilities 
within the State, it can— 

(i) Continue to provide services to all 
individuals currently receiving serv-
ices; 

(ii) Provide assessment services to all 
individuals expected to apply for serv-
ices in the next fiscal year; 

(iii) Provide services to all individ-
uals who are expected to be determined 
eligible in the next fiscal year; and 

(iv) Meet all program requirements. 
(3) If the designated State unit is un-

able to provide the full range voca-
tional rehabilitation services to all eli-
gible individuals in the State who 
apply for the services, the State plan 
must— 

(i) Show the order to be followed in 
selecting eligible individuals to be pro-
vided vocational rehabilitation serv-
ices; 
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(ii) Provide a justification for the 
order of selection; 

(iii) Identify service and outcome 
goals and the time within which the 
goals may be achieved for individuals 
in each priority category within the 
order, as required under § 361.29(c)(5); 
and 

(iv) Assure that— 
(A) In accordance with criteria estab-

lished by the State for the order of se-
lection, individuals with the most sig-
nificant disabilities will be selected 
first for the provision of vocational re-
habilitation services; and 

(B) Individuals who do not meet the 
order of selection criteria will have ac-
cess to services provided through the 
information and referral system estab-
lished under § 361.37. 

(b) Basis for assurance that services can 
be provided to all eligible individuals. (1) 
For a designated State unit that deter-
mined, for the current fiscal year and 
the preceding fiscal year, that it is able 
to provide the full range of services, as 
appropriate, to all eligible individuals, 
the State unit, during the current fis-
cal and preceding fiscal year, must 
have in fact— 

(i) Provided assessment services to 
all applicants and the full range of 
services, as appropriate, to all eligible 
individuals; 

(ii) Made referral forms widely avail-
able throughout the State; 

(iii) Conducted outreach efforts to 
identify and serve individuals with dis-
abilities who have been unserved or un-
derserved by the vocational rehabilita-
tion system; and 

(iv) Not delayed, through waiting 
lists or other means, determinations of 
eligibility, the development of individ-
ualized plans for employment for indi-
viduals determined eligible for voca-
tional rehabilitation services, or the 
provision of services for eligible indi-
viduals for whom individualized plans 
for employment have been developed. 

(2) For a designated State unit that 
was unable to provide the full range of 
services to all eligible individuals dur-
ing the current or preceding fiscal year 
or that has not met the requirements 
in paragraph (b)(1) of this section, the 
determination that the designated 
State unit is able to provide the full 
range of vocational rehabilitation serv-

ices to all eligible individuals in the 
next fiscal year must be based on— 

(i) Circumstances that have changed 
that will allow the designated State 
unit to meet the requirements of para-
graph (a)(2) of this section in the next 
fiscal year, including— 

(A) An estimate of the number of and 
projected costs of serving, in the next 
fiscal year, individuals with existing 
individualized plans for employment; 

(B) The projected number of individ-
uals with disabilities who will apply for 
services and will be determined eligible 
in the next fiscal year and the pro-
jected costs of serving those individ-
uals; 

(C) The projected costs of admin-
istering the program in the next fiscal 
year, including, but not limited to, 
costs of staff salaries and benefits, out-
reach activities, and required statewide 
studies; and 

(D) The projected revenues and pro-
jected number of qualified personnel 
for the program in the next fiscal year; 

(ii) Comparable data, as relevant, for 
the current or preceding fiscal year, or 
for both years, of the costs listed in 
paragraphs (b)(2)(i)(A) through (C) of 
this section and the resources identi-
fied in paragraph (b)(2)(i)(D) of this sec-
tion and an explanation of any pro-
jected increases or decreases in these 
costs and resources; and 

(iii) A determination that the pro-
jected revenues and the projected num-
ber of qualified personnel for the pro-
gram in the next fiscal year are ade-
quate to cover the costs identified in 
paragraphs (b)(2)(i)(A) through (C) of 
this section to ensure the provision of 
the full range of services, as appro-
priate, to all eligible individuals. 

(c) Determining need for establishing 
and implementing an order of selection. 
(1) The designated State unit must de-
termine, prior to the beginning of each 
fiscal year, whether to establish and 
implement an order of selection. 

(2) If the designated State unit deter-
mines that it does not need to establish 
an order of selection, it must reevalu-
ate this determination whenever 
changed circumstances during the 
course of a fiscal year, such as a de-
crease in its fiscal or personnel re-
sources or an increase in its program 
costs, indicate that it may no longer be 
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able to provide the full range of serv-
ices, as appropriate, to all eligible indi-
viduals, as described in paragraph (a)(2) 
of this section. 

(3) If a DSU establishes an order of 
selection, but determines that it does 
not need to implement that order at 
the beginning of the fiscal year, it 
must continue to meet the require-
ments of paragraph (a)(2) of this sec-
tion, or it must implement the order of 
selection by closing one or more pri-
ority categories. 

(d) Establishing an order of selection— 
(1) Basis for order of selection. An order 
of selection must be based on a refine-
ment of the three criteria in the defini-
tion of ‘‘individual with a significant 
disability’’ in section 7(21)(A) of the Act 
and § 361.5(b)(31). 

(2) Factors that cannot be used in deter-
mining order of selection of eligible indi-
viduals. An order of selection may not 
be based on any other factors, includ-
ing— 

(i) Any duration of residency require-
ment, provided the individual is 
present in the State; 

(ii) Type of disability; 
(iii) Age, gender, race, color, or na-

tional origin; 
(iv) Source of referral; 
(v) Type of expected employment 

outcome; 
(vi) The need for specific services or 

anticipated cost of services required by 
an individual; or 

(vii) The income level of an indi-
vidual or an individual’s family. 

(e) Administrative requirements. In ad-
ministering the order of selection, the 
designated State unit must— 

(1) Implement the order of selection 
on a statewide basis; 

(2) Notify all eligible individuals of 
the priority categories in a State’s 
order of selection, their assignment to 
a particular category, and their right 
to appeal their category assignment; 

(3) Continue to provide all needed 
services to any eligible individual who 
has begun to receive services under an 
individualized plan for employment 
prior to the effective date of the order 
of selection, irrespective of the sever-
ity of the individual’s disability; and 

(4) Ensure that its funding arrange-
ments for providing services under the 
State plan, including third-party ar-

rangements and awards under the es-
tablishment authority, are consistent 
with the order of selection. If any fund-
ing arrangements are inconsistent with 
the order of selection, the designated 
State unit must renegotiate these 
funding arrangements so that they are 
consistent with the order of selection. 

(f) State Rehabilitation Council. The 
designated State unit must consult 
with the State Rehabilitation Council, 
if the State unit has a Council, regard-
ing the— 

(1) Need to establish an order of se-
lection, including any reevaluation of 
the need under paragraph (c)(2) of this 
section; 

(2) Priority categories of the par-
ticular order of selection; 

(3) Criteria for determining individ-
uals with the most significant disabil-
ities; and 

(4) Administration of the order of se-
lection. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(d); 101(a)(5); 
101(a)(12); 101(a)(15)(A), (B) and (C); 
101(a)(21)(A)(ii); and 504(a) of the Act; 29 
U.S.C. 709(d), 721(a)(5), 721(a)(12), 
721(a)(15)(A), (B) and (C); 721(a)(21)(A)(ii), and 
794(a)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.37 Information and referral pro-
grams. 

(a) General provisions. The State plan 
must assure that— 

(1) The designated State agency will 
implement an information and referral 
system adequate to ensure that indi-
viduals with disabilities, including eli-
gible individuals who do not meet the 
agency’s order of selection criteria for 
receiving vocational rehabilitation 
services if the agency is operating on 
an order of selection, are provided ac-
curate vocational rehabilitation infor-
mation and guidance (which may in-
clude counseling and referral for job 
placement) using appropriate modes of 
communication to assist them in pre-
paring for, securing, retaining, or re-
gaining employment; and 

(2) The designated State agency will 
refer individuals with disabilities to 
other appropriate Federal and State 
programs, including other components 
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of the statewide workforce investment 
system. 

(b) The State unit must refer to local 
extended employment providers an in-
dividual with a disability who makes 
an informed choice to pursue extended 
employment as the individual’s em-
ployment goal. Before making the re-
ferral required by this paragraph, the 
State unit must— 

(1) Consistent with § 361.42(a)(4)(i) of 
this part, explain to the individual that 
the purpose of the vocational rehabili-
tation program is to assist individuals 
to achieve an employment outcome as 
defined in § 361.5(b)(16) (i.e., employ-
ment in an integrated setting); 

(2) Consistent with § 361.52 of this 
part, provide the individual with infor-
mation concerning the availability of 
employment options, and of vocational 
rehabilitation services, in integrated 
settings; 

(3) Inform the individual that serv-
ices under the vocational rehabilita-
tion program can be provided to eligi-
ble individuals in an extended employ-
ment setting if necessary for purposes 
of training or otherwise preparing for 
employment in an integrated setting; 

(4) Inform the individual that, if he 
or she initially chooses not to pursue 
employment in an integrated setting, 
he or she can seek services from the 
designated State unit at a later date if, 
at that time, he or she chooses to pur-
sue employment in an integrated set-
ting; and 

(5) Refer the individual, as appro-
priate, to the Social Security Adminis-
tration in order to obtain information 
concerning the ability of individuals 
with disabilities to work while receiv-
ing benefits from the Social Security 
Administration. 

(c) Criteria for appropriate referrals. In 
making the referrals identified in para-
graph (a)(2) of this section, the des-
ignated State unit must— 

(1) Refer the individual to Federal or 
State programs, including programs 
carried out by other components of the 
statewide workforce investment sys-
tem, best suited to address the specific 
employment needs of an individual 
with a disability; and 

(2) Provide the individual who is 
being referred— 

(i) A notice of the referral by the des-
ignated State agency to the agency 
carrying out the program; 

(ii) Information identifying a specific 
point of contact within the agency to 
which the individual is being referred; 
and 

(iii) Information and advice regard-
ing the most suitable services to assist 
the individual to prepare for, secure, 
retain, or regain employment. 

(d) Order of selection. In providing the 
information and referral services under 
this section to eligible individuals who 
are not in the priority category or cat-
egories to receive vocational rehabili-
tation services under the State’s order 
of selection, the State unit must iden-
tify, as part of its reporting under sec-
tion 101(a)(10) of the Act and § 361.40, 
the number of eligible individuals who 
did not meet the agency’s order of se-
lection criteria for receiving voca-
tional rehabilitation services and did 
receive information and referral serv-
ices under this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(AUTHORITY: Sections 7(11), 12(c), 101(a)(5)(D), 
101(a)(10)(C)(ii), and 101(a)(20) of the Act; 29 
U.S.C. 709(c), 721(a)(5)(D), 721(a)(10)(C)(ii), and 
721(a)(20)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.38 Protection, use, and release of 
personal information. 

(a) General provisions. (1) The State 
agency and the State unit must adopt 
and implement written policies and 
procedures to safeguard the confiden-
tiality of all personal information, in-
cluding photographs and lists of names. 
These policies and procedures must en-
sure that— 

(i) Specific safeguards are established 
to protect current and stored personal 
information; 

(ii) All applicants and eligible indi-
viduals and, as appropriate, those indi-
viduals’ representatives, service pro-
viders, cooperating agencies, and inter-
ested persons are informed through ap-
propriate modes of communication of 
the confidentiality of personal infor-
mation and the conditions for access-
ing and releasing this information; 

(iii) All applicants or their represent-
atives are informed about the State 
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unit’s need to collect personal informa-
tion and the policies governing its use, 
including— 

(A) Identification of the authority 
under which information is collected; 

(B) Explanation of the principal pur-
poses for which the State unit intends 
to use or release the information; 

(C) Explanation of whether providing 
requested information to the State 
unit is mandatory or voluntary and the 
effects of not providing requested in-
formation; 

(D) Identification of those situations 
in which the State unit requires or 
does not require informed written con-
sent of the individual before informa-
tion may be released; and 

(E) Identification of other agencies 
to which information is routinely re-
leased; 

(iv) An explanation of State policies 
and procedures affecting personal in-
formation will be provided to each in-
dividual in that individual’s native lan-
guage or through the appropriate mode 
of communication; and 

(v) These policies and procedures pro-
vide no fewer protections for individ-
uals than State laws and regulations. 

(2) The State unit may establish rea-
sonable fees to cover extraordinary 
costs of duplicating records or making 
extensive searches and must establish 
policies and procedures governing ac-
cess to records. 

(b) State program use. All personal in-
formation in the possession of the 
State agency or the designated State 
unit must be used only for the purposes 
directly connected with the adminis-
tration of the vocational rehabilitation 
program. Information containing iden-
tifiable personal information may not 
be shared with advisory or other bodies 
that do not have official responsibility 
for administration of the program. In 
the administration of the program, the 
State unit may obtain personal infor-
mation from service providers and co-
operating agencies under assurances 
that the information may not be fur-
ther divulged, except as provided under 
paragraphs (c), (d), and (e) of this sec-
tion. 

(c) Release to applicants and eligible in-
dividuals. (1) Except as provided in 
paragraphs (c)(2) and (c)(3) of this sec-
tion, if requested in writing by an ap-

plicant or eligible individual, the State 
unit must make all requested informa-
tion in that individual’s record of serv-
ices accessible to and must release the 
information to the individual or the in-
dividual’s representative in a timely 
manner. 

(2) Medical, psychological, or other 
information that the State unit deter-
mines may be harmful to the indi-
vidual may not be released directly to 
the individual, but must be provided to 
the individual through a third party 
chosen by the individual, which may 
include, among others, an advocate, a 
family member, or a qualified medical 
or mental health professional, unless a 
representative has been appointed by a 
court to represent the individual, in 
which case the information must be re-
leased to the court-appointed rep-
resentative. 

(3) If personal information has been 
obtained from another agency or orga-
nization, it may be released only by, or 
under the conditions established by, 
the other agency or organization. 

(4) An applicant or eligible individual 
who believes that information in the 
individual’s record of services is inac-
curate or misleading may request that 
the designated State unit amend the 
information. If the information is not 
amended, the request for an amend-
ment must be documented in the 
record of services, consistent with 
§ 361.47(a)(12). 

(d) Release for audit, evaluation, and 
research. Personal information may be 
released to an organization, agency, or 
individual engaged in audit, evalua-
tion, or research only for purposes di-
rectly connected with the administra-
tion of the vocational rehabilitation 
program or for purposes that would sig-
nificantly improve the quality of life 
for applicants and eligible individuals 
and only if the organization, agency, or 
individual assures that— 

(1) The information will be used only 
for the purposes for which it is being 
provided; 

(2) The information will be released 
only to persons officially connected 
with the audit, evaluation, or research; 

(3) The information will not be re-
leased to the involved individual; 
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(4) The information will be managed 
in a manner to safeguard confiden-
tiality; and 

(5) The final product will not reveal 
any personal identifying information 
without the informed written consent 
of the involved individual or the indi-
vidual’s representative. 

(e) Release to other programs or au-
thorities. (1) Upon receiving the in-
formed written consent of the indi-
vidual or, if appropriate, the individ-
ual’s representative, the State unit 
may release personal information to 
another agency or organization for its 
program purposes only to the extent 
that the information may be released 
to the involved individual or the indi-
vidual’s representative and only to the 
extent that the other agency or organi-
zation demonstrates that the informa-
tion requested is necessary for its pro-
gram. 

(2) Medical or psychological informa-
tion that the State unit determines 
may be harmful to the individual may 
be released if the other agency or orga-
nization assures the State unit that 
the information will be used only for 
the purpose for which it is being pro-
vided and will not be further released 
to the individual. 

(3) The State unit must release per-
sonal information if required by Fed-
eral law or regulations. 

(4) The State unit must release per-
sonal information in response to inves-
tigations in connection with law en-
forcement, fraud, or abuse, unless ex-
pressly prohibited by Federal or State 
laws or regulations, and in response to 
an order issued by a judge, magistrate, 
or other authorized judicial officer. 

(5) The State unit also may release 
personal information in order to pro-
tect the individual or others if the indi-
vidual poses a threat to his or her safe-
ty or to the safety of others. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c) and 101(a)(6)(A) of 
the Act; 29 U.S.C. 709(c) and 721(a)(6)(A)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.39 State-imposed requirements. 
The designated State unit must, 

upon request, identify those regula-

tions and policies relating to the ad-
ministration or operation of its voca-
tional rehabilitation program that are 
State-imposed, including any regula-
tions or policy based on State interpre-
tation of any Federal law, regulations, 
or guideline. 

(Authority: Section 17 of the Act; 29 U.S.C. 
714) 

§ 361.40 Reports. 

(a) The State plan must assure that 
the designated State agency will sub-
mit reports, including reports required 
under sections 13, 14, and 101(a)(10) of 
the Act— 

(1) In the form and level of detail and 
at the time required by the Secretary 
regarding applicants for and eligible 
individuals receiving services under 
this part; and 

(2) In a manner that provides a com-
plete count (other than the informa-
tion obtained through sampling con-
sistent with section 101(a)(10)(E) of the 
Act) of the applicants and eligible indi-
viduals to— 

(i) Permit the greatest possible cross- 
classification of data; and 

(ii) Protect the confidentiality of the 
identity of each individual. 

(b) The designated State agency must 
comply with any requirements nec-
essary to ensure the accuracy and 
verification of those reports. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 101(a)(10)(A) and (F) of 
the Act; 29 U.S.C. 721(a)(10)(A) and (F)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

PROVISION AND SCOPE OF SERVICES 

§ 361.41 Processing referrals and ap-
plications. 

(a) Referrals. The designated State 
unit must establish and implement 
standards for the prompt and equitable 
handling of referrals of individuals for 
vocational rehabilitation services, in-
cluding referrals of individuals made 
through the One-Stop service delivery 
systems established under section 121 
of the Workforce Investment Act of 
1998. The standards must include 
timelines for making good faith efforts 
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to inform these individuals of applica-
tion requirements and to gather infor-
mation necessary to initiate an assess-
ment for determining eligibility and 
priority for services. 

(b) Applications. (1) Once an indi-
vidual has submitted an application for 
vocational rehabilitation services, in-
cluding applications made through 
common intake procedures in One-Stop 
centers established under section 121 of 
the Workforce Investment Act of 1998, 
an eligibility determination must be 
made within 60 days, unless— 

(i) Exceptional and unforeseen cir-
cumstances beyond the control of the 
designated State unit preclude making 
an eligibility determination within 60 
days and the designated State unit and 
the individual agree to a specific exten-
sion of time; or 

(ii) An exploration of the individual’s 
abilities, capabilities, and capacity to 
perform in work situations is carried 
out in accordance with § 361.42(e) or, if 
appropriate, an extended evaluation is 
carried out in accordance with 
§ 361.42(f). 

(2) An individual is considered to 
have submitted an application when 
the individual or the individual’s rep-
resentative, as appropriate— 

(i)(A) Has completed and signed an 
agency application form; 

(B) Has completed a common intake 
application form in a One-Stop center 
requesting vocational rehabilitation 
services; or 

(C) Has otherwise requested services 
from the designated State unit; 

(ii) Has provided to the designated 
State unit information necessary to 
initiate an assessment to determine 
eligibility and priority for services; 
and 

(iii) Is available to complete the as-
sessment process. 

(3) The designated State unit must 
ensure that its application forms are 
widely available throughout the State, 
particularly in the One-Stop centers 
established under section 121 of the 
Workforce Investment Act of 1998. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(6)(A) and 102(a)(6) 
of the Act; 29 U.S.C. 721(a)(6)(A) and 722(a)(6)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.42 Assessment for determining 
eligibility and priority for services. 

In order to determine whether an in-
dividual is eligible for vocational reha-
bilitation services and the individual’s 
priority under an order of selection for 
services (if the State is operating under 
an order of selection), the designated 
State unit must conduct an assessment 
for determining eligibility and priority 
for services. The assessment must be 
conducted in the most integrated set-
ting possible, consistent with the indi-
vidual’s needs and informed choice, and 
in accordance with the following provi-
sions: 

(a) Eligibility requirements—(1) Basic 
requirements. The designated State 
unit’s determination of an applicant’s 
eligibility for vocational rehabilitation 
services must be based only on the fol-
lowing requirements: 

(i) A determination by qualified per-
sonnel that the applicant has a phys-
ical or mental impairment. 

(ii) A determination by qualified per-
sonnel that the applicant’s physical or 
mental impairment constitutes or re-
sults in a substantial impediment to 
employment for the applicant. 

(iii) A determination by a qualified 
vocational rehabilitation counselor 
employed by the designated State unit 
that the applicant requires vocational 
rehabilitation services to prepare for, 
secure, retain, or regain employment 
consistent with the applicant’s unique 
strengths, resources, priorities, con-
cerns, abilities, capabilities, interests, 
and informed choice. 

(iv) A presumption, in accordance 
with paragraph (a)(2) of this section, 
that the applicant can benefit in terms 
of an employment outcome from the 
provision of vocational rehabilitation 
services. 

(2) Presumption of benefit. The des-
ignated State unit must presume that 
an applicant who meets the eligibility 
requirements in paragraphs (a)(1)(i) 
and (ii) of this section can benefit in 
terms of an employment outcome un-
less it demonstrates, based on clear 
and convincing evidence, that the ap-
plicant is incapable of benefiting in 
terms of an employment outcome from 
vocational rehabilitation services due 
to the severity of the applicant’s dis-
ability. 
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(3) Presumption of eligibility for Social 
Security recipients and beneficiaries. (i) 
Any applicant who has been deter-
mined eligible for Social Security ben-
efits under Title II or Title XVI of the 
Social Security Act is— 

(A) Presumed eligible for vocational 
rehabilitation services under para-
graphs (a)(1) and (2) of this section; and 

(B) Considered an individual with a 
significant disability as defined in 
§ 361.5(b)(31). 

(ii) If an applicant for vocational re-
habilitation services asserts that he or 
she is eligible for Social Security bene-
fits under Title II or Title XVI of the 
Social Security Act (and, therefore, is 
presumed eligible for vocational reha-
bilitation services under paragraph 
(a)(3)(i)(A) of this section), but is un-
able to provide appropriate evidence, 
such as an award letter, to support 
that assertion, the State unit must 
verify the applicant’s eligibility under 
Title II or Title XVI of the Social Se-
curity Act by contacting the Social Se-
curity Administration. This 
verification must be made within a rea-
sonable period of time that enables the 
State unit to determine the applicant’s 
eligibility for vocational rehabilitation 
services within 60 days of the indi-
vidual submitting an application for 
services in accordance with 
§ 361.41(b)(2). 

(4) Achievement of an employment out-
come. Any eligible rehabilitation serv-
ices is based on the individual being el-
igible for Social Security benefits 
under Title II or Title XVI of the So-
cial Security Act, must intend to 
achieve an employment outcome that 
is consistent with the applicant’s 
unique strengths, resources, priorities, 
concerns, abilities, capabilities, inter-
ests, and informed choice. 

(i) The State unit is responsible for 
informing individuals, through its ap-
plication process for vocational reha-
bilitation services, that individuals 
who receive services under the program 
must intend to achieve an employment 
outcome. 

(ii) The applicant’s completion of the 
application process for vocational re-
habilitation services is sufficient evi-
dence of the individual’s intent to 
achieve an employment outcome, and 
no additional demonstration on the 

part of the applicant is required for 
purposes of satisfying paragraph (a)(4) 
of this section. 

(5) Interpretation. Nothing in this sec-
tion, including paragraph (a)(3)(i), is to 
be construed to create an entitlement 
to any vocational rehabilitation serv-
ice. 

(b) Interim determination of eligibility. 
(1) The designated State unit may ini-
tiate the provision of vocational reha-
bilitation services for an applicant on 
the basis of an interim determination 
of eligibility prior to the 60-day period 
described in § 361.41(b)(2). 

(2) If a State chooses to make in-
terim determinations of eligibility, the 
designated State unit must— 

(i) Establish criteria and conditions 
for making those determinations; 

(ii) Develop and implement proce-
dures for making the determinations; 
and 

(iii) Determine the scope of services 
that may be provided pending the final 
determination of eligibility. 

(3) If a State elects to use an interim 
eligibility determination, the des-
ignated State unit must make a final 
determination of eligibility within 60 
days of the individual submitting an 
application for services in accordance 
with § 361.41(b)(2). 

(c) Prohibited factors. (1) The State 
plan must assure that the State unit 
will not impose, as part of determining 
eligibility under this section, a dura-
tion of residence requirement that ex-
cludes from services any applicant who 
is present in the State. 

(2) In making a determination of eli-
gibility under this section, the des-
ignated State unit also must ensure 
that— 

(i) No applicant or group of appli-
cants is excluded or found ineligible 
solely on the basis of the type of dis-
ability; and 

(ii) The eligibility requirements are 
applied without regard to the— 

(A) Age, gender, race, color, or na-
tional origin of the applicant; 

(B) Type of expected employment 
outcome; 

(C) Source of referral for vocational 
rehabilitation services; and 

(D) Particular service needs or an-
ticipated cost of services required by 
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an applicant or the income level of an 
applicant or applicant’s family. 

(d) Review and assessment of data for 
eligibility determination. Except as pro-
vided in paragraph (e) of this section, 
the designated State unit— 

(1) Must base its determination of 
each of the basic eligibility require-
ments in paragraph (a) of this section 
on— 

(i) A review and assessment of exist-
ing data, including counselor observa-
tions, education records, information 
provided by the individual or the indi-
vidual’s family, particularly informa-
tion used by education officials, and 
determinations made by officials of 
other agencies; and 

(ii) To the extent existing data do 
not describe the current functioning of 
the individual or are unavailable, in-
sufficient, or inappropriate to make an 
eligibility determination, an assess-
ment of additional data resulting from 
the provision of vocational rehabilita-
tion services, including trial work ex-
periences, assistive technology devices 
and services, personal assistance serv-
ices, and any other support services 
that are necessary to determine wheth-
er an individual is eligible; and 

(2) Must base its presumption under 
paragraph (a)(3)(i) of this section that 
an applicant who has been determined 
eligible for Social Security benefits 
under Title II or Title XVI of the So-
cial Security Act satisfies each of the 
basic eligibility requirements in para-
graph (a) of this section on determina-
tions made by the Social Security Ad-
ministration. 

(e) Trial work experiences for individ-
uals with significant disabilities. (1) Prior 
to any determination that an indi-
vidual with a disability is incapable of 
benefiting from vocational rehabilita-
tion services in terms of an employ-
ment outcome because of the severity 
of that individual’s disability, the des-
ignated State unit must conduct an ex-
ploration of the individual’s abilities, 
capabilities, and capacity to perform in 
realistic work situations to determine 
whether or not there is clear and con-
vincing evidence to support such a de-
termination. 

(2)(i) The designated State unit must 
develop a written plan to assess peri-
odically the individual’s abilities, ca-

pabilities, and capacity to perform in 
work situations through the use of 
trial work experiences, which must be 
provided in the most integrated setting 
possible, consistent with the informed 
choice and rehabilitation needs of the 
individual. 

(ii) Trial work experiences include 
supported employment, on-the-job 
training, and other experiences using 
realistic work settings. 

(iii) Trial work experiences must be 
of sufficient variety and over a suffi-
cient period of time for the designated 
State unit to determine that— 

(A) There is sufficient evidence to 
conclude that the individual can ben-
efit from the provision of vocational 
rehabilitation services in terms of an 
employment outcome; or 

(B) There is clear and convincing evi-
dence that the individual is incapable 
of benefiting from vocational rehabili-
tation services in terms of an employ-
ment outcome due to the severity of 
the individual’s disability. 

(iv) The designated State unit must 
provide appropriate supports, including 
assistive technology devices and serv-
ices and personal assistance services, 
to accommodate the rehabilitation 
needs of the individual during the trial 
work experiences. 

(f) Extended evaluation for certain indi-
viduals with significant disabilities. 

(1) Under limited circumstances if an 
individual cannot take advantage of 
trial work experiences or if options for 
trial work experiences have been ex-
hausted before the State unit is able to 
make the determinations described in 
paragraph (e)(2)(iii) of this section, the 
designated State unit must conduct an 
extended evaluation to make these de-
terminations. 

(2) During the extended evaluation 
period, vocational rehabilitation serv-
ices must be provided in the most inte-
grated setting possible, consistent with 
the informed choice and rehabilitation 
needs of the individual. 

(3) During the extended evaluation 
period, the designated State unit must 
develop a written plan for providing 
services necessary to make a deter-
mination under paragraph (e)(2)(iii) of 
this section. 
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(4) During the extended evaluation 
period, the designated State unit pro-
vides only those services that are nec-
essary to make the determinations de-
scribed in paragraph (e)(2)(iii) of this 
section and terminates extended eval-
uation services when the State unit is 
able to make the determinations. 

(g) Data for determination of priority 
for services under an order of selection. If 
the designated State unit is operating 
under an order of selection for services, 
as provided in § 361.36, the State unit 
must base its priority assignments 
on— 

(1) A review of the data that was de-
veloped under paragraphs (d) and (e) of 
this section to make the eligibility de-
termination; and 

(2) An assessment of additional data, 
to the extent necessary. 

(Authority: Sections 7(2)(A), 7(2)(B)(ii)(I), 
7(2)(C), 7(2)(D), 101(a)(12), 102(a)(1), 102(a)(2), 
102(a)(3), 102(a)(4)(A), 102(a)(4)(B), 102(a)(4)(C), 
103(a)(1), 103(a)(9), 103(a)(10) and 103(a)(14) of 
the Act; 29 U.S.C. 705(2)(A), 705(2)(B)(ii)(I), 
705(2)(C), 705(2)(D), 721(a)(12), 722(a)(1), 
722(a)(2), 722(a)(3), 722(a)(4)(A), 722(a)(4)(B), 
722(a)(4)(C), 723(a)(1), 723(a)(9), 723(a)(10) and 
723(a)(14)) 

NOTE TO § 361.42: Clear and convincing evi-
dence means that the designated State unit 
shall have a high degree of certainty before 
it can conclude that an individual is incapa-
ble of benefiting from services in terms of an 
employment outcome. The ‘‘clear and con-
vincing’’ standard constitutes the highest 
standard used in our civil system of law and 
is to be individually applied on a case-by- 
case basis. The term clear means unequivo-
cal. For example, the use of an intelligence 
test result alone would not constitute clear 
and convincing evidence. Clear and con-
vincing evidence might include a description 
of assessments, including situational assess-
ments and supported employment assess-
ments, from service providers who have con-
cluded that they would be unable to meet 
the individual’s needs due to the severity of 
the individual’s disability. The demonstra-
tion of ‘‘clear and convincing evidence’’ must 
include, if appropriate, a functional assess-
ment of skill development activities, with 
any necessary supports (including assistive 
technology), in real life settings. (S. Rep. No. 
357, 102d Cong., 2d. Sess. 37–38 (1992)) 

§ 361.43 Procedures for ineligibility de-
termination. 

If the State unit determines that an 
applicant is ineligible for vocational 
rehabilitation services or determines 

that an individual receiving services 
under an individualized plan for em-
ployment is no longer eligible for serv-
ices, the State unit must— 

(a) Make the determination only 
after providing an opportunity for full 
consultation with the individual or, as 
appropriate, with the individual’s rep-
resentative; 

(b) Inform the individual in writing, 
supplemented as necessary by other ap-
propriate modes of communication 
consistent with the informed choice of 
the individual, of the ineligibility de-
termination, including the reasons for 
that determination, the requirements 
under this section, and the means by 
which the individual may express and 
seek remedy for any dissatisfaction, in-
cluding the procedures for review of 
State unit personnel determinations in 
accordance with § 361.57; 

(c) Provide the individual with a de-
scription of services available from a 
client assistance program established 
under 34 CFR part 370 and information 
on how to contact that program; 

(d) Refer the individual— 
(1) To other programs that are part 

of the One-Stop service delivery sys-
tem under the Workforce Investment 
Act that can address the individual’s 
training or employment-related needs; 
or 

(2) To local extended employment 
providers if the ineligibility determina-
tion is based on a finding that the indi-
vidual is incapable of achieving an em-
ployment outcome as defined in 
§ 361.5(b)(16). 

(e) Review within 12 months and an-
nually thereafter if requested by the 
individual or, if appropriate, by the in-
dividual’s representative any ineligi-
bility determination that is based on a 
finding that the individual is incapable 
of achieving an employment outcome. 
This review need not be conducted in 
situations in which the individual has 
refused it, the individual is no longer 
present in the State, the individual’s 
whereabouts are unknown, or the indi-
vidual’s medical condition is rapidly 
progressive or terminal. 

(AUTHORITY: Sections 12(c), 102(a)(5), and 
102(c) of the Act; 29 U.S.C. 709(c), 722(a)(5), 
and 722(c)) 

[66 FR 4382, Jan. 11, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 
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§ 361.44 Closure without eligibility de-
termination. 

The designated State unit may not 
close an applicant’s record of services 
prior to making an eligibility deter-
mination unless the applicant declines 
to participate in, or is unavailable to 
complete, an assessment for deter-
mining eligibility and priority for serv-
ices, and the State unit has made a 
reasonable number of attempts to con-
tact the applicant or, if appropriate, 
the applicant’s representative to en-
courage the applicant’s participation. 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

§ 361.45 Development of the individ-
ualized plan for employment. 

(a) General requirements. The State 
plan must assure that— 

(1) An individualized plan for employ-
ment (IPE) meeting the requirements 
of this section and § 361.46 is developed 
and implemented in a timely manner 
for each individual determined to be el-
igible for vocational rehabilitation 
services or, if the designated State unit 
is operating under an order of selection 
in accordance with § 361.36, for each eli-
gible individual to whom the State 
unit is able to provide services; and 

(2) Services will be provided in ac-
cordance with the provisions of the 
IPE. 

(b) Purpose. (1) The designated State 
unit must conduct an assessment for 
determining vocational rehabilitation 
needs, if appropriate, for each eligible 
individual or, if the State is operating 
under an order of selection, for each el-
igible individual to whom the State is 
able to provide services. The purpose of 
this assessment is to determine the 
employment outcome, and the nature 
and scope of vocational rehabilitation 
services to be included in the IPE. 

(2) The IPE must be designed to 
achieve a specific employment out-
come, as defined in § 361.5(b)(16), that is 
selected by the individual consistent 
with the individual’s unique strengths, 
resources, priorities, concerns, abili-
ties, capabilities, interests, and in-
formed choice. 

(c) Required information. The State 
unit must provide the following infor-
mation to each eligible individual or, 
as appropriate, the individual’s rep-

resentative, in writing and, if appro-
priate, in the native language or mode 
of communication of the individual or 
the individual’s representative: 

(1) Options for developing an IPE. In-
formation on the available options for 
developing the IPE, including the op-
tion that an eligible individual or, as 
appropriate, the individual’s represent-
ative may develop all or part of the 
IPE— 

(i) Without assistance from the State 
unit or other entity; or 

(ii) With assistance from— 
(A) A qualified vocational rehabilita-

tion counselor employed by the State 
unit; 

(B) A qualified vocational rehabilita-
tion counselor who is not employed by 
the State unit; or 

(C) Resources other than those in 
paragraph (A) or (B) of this section. 

(2) Additional information. Additional 
information to assist the eligible indi-
vidual or, as appropriate, the individ-
ual’s representative in developing the 
IPE, including— 

(i) Information describing the full 
range of components that must be in-
cluded in an IPE; 

(ii) As appropriate to each eligible in-
dividual— 

(A) An explanation of agency guide-
lines and criteria for determining an 
eligible individual’s financial commit-
ments under an IPE; 

(B) Information on the availability of 
assistance in completing State unit 
forms required as part of the IPE; and 

(C) Additional information that the 
eligible individual requests or the 
State unit determines to be necessary 
to the development of the IPE; 

(iii) A description of the rights and 
remedies available to the individual, 
including, if appropriate, recourse to 
the processes described in § 361.57; and 

(iv) A description of the availability 
of a client assistance program estab-
lished under 34 CFR part 370 and infor-
mation on how to contact the client as-
sistance program. 

(d) Mandatory procedures. The des-
ignated State unit must ensure that— 

(1) The IPE is a written document 
prepared on forms provided by the 
State unit; 

(2) The IPE is developed and imple-
mented in a manner that gives eligible 
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individuals the opportunity to exercise 
informed choice, consistent with 
§ 361.52, in selecting— 

(i) The employment outcome, includ-
ing the employment setting; 

(ii) The specific vocational rehabili-
tation services needed to achieve the 
employment outcome, including the 
settings in which services will be pro-
vided; 

(iii) The entity or entities that will 
provide the vocational rehabilitation 
services; and 

(iv) The methods available for pro-
curing the services; 

(3) The IPE is— 
(i) Agreed to and signed by the eligi-

ble individual or, as appropriate, the 
individual’s representative; and 

(ii) Approved and signed by a quali-
fied vocational rehabilitation coun-
selor employed by the designated State 
unit; 

(4) A copy of the IPE and a copy of 
any amendments to the IPE are pro-
vided to the eligible individual or, as 
appropriate, to the individual’s rep-
resentative, in writing and, if appro-
priate, in the native language or mode 
of communication of the individual or, 
as appropriate, the individual’s rep-
resentative; 

(5) The IPE is reviewed at least annu-
ally by a qualified vocational rehabili-
tation counselor and the eligible indi-
vidual or, as appropriate, the individ-
ual’s representative to assess the eligi-
ble individual’s progress in achieving 
the identified employment outcome; 

(6) The IPE is amended, as necessary, 
by the individual or, as appropriate, 
the individual’s representative, in col-
laboration with a representative of the 
State unit or a qualified vocational re-
habilitation counselor (to the extent 
determined to be appropriate by the in-
dividual), if there are substantive 
changes in the employment outcome, 
the vocational rehabilitation services 
to be provided, or the providers of the 
vocational rehabilitation services; 

(7) Amendments to the IPE do not 
take effect until agreed to and signed 
by the eligible individual or, as appro-
priate, the individual’s representative 
and by a qualified vocational rehabili-
tation counselor employed by the des-
ignated State unit; and 

(8) An IPE for a student with a dis-
ability receiving special education 
services is developed— 

(i) In consideration of the student’s 
IEP; and 

(ii) In accordance with the plans, 
policies, procedures, and terms of the 
interagency agreement required under 
§ 361.22. 

(e) Standards for developing the IPE. 
The designated State unit must estab-
lish and implement standards for the 
prompt development of IPEs for the in-
dividuals identified under paragraph 
(a) of this section, including timelines 
that take into consideration the needs 
of the individuals. 

(f) Data for preparing the IPE. 
(1) Preparation without comprehensive 

assessment. To the extent possible, the 
employment outcome and the nature 
and scope of rehabilitation services to 
be included in the individual’s IPE 
must be determined based on the data 
used for the assessment of eligibility 
and priority for services under § 361.42. 

(2) Preparation based on comprehensive 
assessment. 

(i) If additional data are necessary to 
determine the employment outcome 
and the nature and scope of services to 
be included in the IPE of an eligible in-
dividual, the State unit must conduct a 
comprehensive assessment of the 
unique strengths, resources, priorities, 
concerns, abilities, capabilities, inter-
ests, and informed choice, including 
the need for supported employment 
services, of the eligible individual, in 
the most integrated setting possible, 
consistent with the informed choice of 
the individual in accordance with the 
provisions of § 361.5(b)(6)(ii). 

(ii) In preparing the comprehensive 
assessment, the State unit must use, to 
the maximum extent possible and ap-
propriate and in accordance with con-
fidentiality requirements, existing in-
formation that is current as of the date 
of the development of the IPE, includ-
ing— 

(A) Information available from other 
programs and providers, particularly 
information used by education officials 
and the Social Security Administra-
tion; 

(B) Information provided by the indi-
vidual and the individual’s family; and 
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(C) Information obtained under the 
assessment for determining the indi-
vidual’s eligibility and vocational re-
habilitation needs. 

(Authority: Sections 7(2)(B), 101(a)(9), 
102(b)(1), 102(b)(2), 102(c) and 103(a)(1); 29 
U.S.C. 705(2)(B), 721(a)(9), 722(b)(1), 722(b)(2), 
722(c) and 723(a)(1)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.46 Content of the individualized 
plan for employment. 

(a) Mandatory components. Regardless 
of the approach in § 361.45(c)(1) that an 
eligible individual selects for purposes 
of developing the IPE, each IPE must 
include— 

(1) A description of the specific em-
ployment outcome, as defined in 
§ 361.5(b)(16), that is chosen by the eligi-
ble individual and is consistent with 
the individual’s unique strengths, re-
sources, priorities, concerns, abilities, 
capabilities, career interests, and in-
formed choice. 

(2) A description of the specific reha-
bilitation services under § 361.48 that 
are— 

(i) Needed to achieve the employ-
ment outcome, including, as appro-
priate, the provision of assistive tech-
nology devices, assistive technology 
services, and personal assistance serv-
ices, including training in the manage-
ment of those services; and 

(ii) Provided in the most integrated 
setting that is appropriate for the serv-
ices involved and is consistent with the 
informed choice of the eligible indi-
vidual; 

(3) Timelines for the achievement of 
the employment outcome and for the 
initiation of services; 

(4) A description of the entity or en-
tities chosen by the eligible individual 
or, as appropriate, the individual’s rep-
resentative that will provide the voca-
tional rehabilitation services and the 
methods used to procure those services; 

(5) A description of the criteria that 
will be used to evaluate progress to-
ward achievement of the employment 
outcome; and 

(6) The terms and conditions of the 
IPE, including, as appropriate, infor-
mation describing— 

(i) The responsibilities of the des-
ignated State unit; 

(ii) The responsibilities of the eligi-
ble individual, including— 

(A) The responsibilities the indi-
vidual will assume in relation to 
achieving the employment outcome; 

(B) If applicable, the extent of the in-
dividual’s participation in paying for 
the cost of services; and 

(C) The responsibility of the indi-
vidual with regard to applying for and 
securing comparable services and bene-
fits as described in § 361.53; and 

(iii) The responsibilities of other en-
tities as the result of arrangements 
made pursuant to the comparable serv-
ices or benefits requirements in § 361.53. 

(b) Supported employment requirements. 
An IPE for an individual with a most 
significant disability for whom an em-
ployment outcome in a supported em-
ployment setting has been determined 
to be appropriate must— 

(1) Specify the supported employ-
ment services to be provided by the 
designated State unit; 

(2) Specify the expected extended 
services needed, which may include 
natural supports; 

(3) Identify the source of extended 
services or, to the extent that it is not 
possible to identify the source of ex-
tended services at the time the IPE is 
developed, include a description of the 
basis for concluding that there is a rea-
sonable expectation that those sources 
will become available; 

(4) Provide for periodic monitoring to 
ensure that the individual is making 
satisfactory progress toward meeting 
the weekly work requirement estab-
lished in the IPE by the time of transi-
tion to extended services; 

(5) Provide for the coordination of 
services provided under an IPE with 
services provided under other individ-
ualized plans established under other 
Federal or State programs; 

(6) To the extent that job skills 
training is provided, identify that the 
training will be provided on site; and 

(7) Include placement in an inte-
grated setting for the maximum num-
ber of hours possible based on the 
unique strengths, resources, priorities, 
concerns, abilities, capabilities, inter-
ests, and informed choice of individuals 
with the most significant disabilities. 
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(c) Post-employment services. The IPE 
for each individual must contain, as de-
termined to be necessary, statements 
concerning— 

(1) The expected need for post-em-
ployment services prior to closing the 
record of services of an individual who 
has achieved an employment outcome; 

(2) A description of the terms and 
conditions for the provision of any 
post-employment services; and 

(3) If appropriate, a statement of how 
post-employment services will be pro-
vided or arranged through other enti-
ties as the result of arrangements 
made pursuant to the comparable serv-
ices or benefits requirements in § 361.53. 

(d) Coordination of services for students 
with disabilities who are receiving special 
education services. The IPE for a stu-
dent with a disability who is receiving 
special education services must be co-
ordinated with the IEP for that indi-
vidual in terms of the goals, objectives, 
and services identified in the IEP. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(8), 101(a)(9), 
102(b)(3), and 625(b)(6) of the Act; 29 U.S.C. 
721(a)(8), 721(a)(9), 722(b)(3), and 795(k)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.47 Record of services. 
(a) The designated State unit must 

maintain for each applicant and eligi-
ble individual a record of services that 
includes, to the extent pertinent, the 
following documentation: 

(1) If an applicant has been deter-
mined to be an eligible individual, doc-
umentation supporting that determina-
tion in accordance with the require-
ments under § 361.42. 

(2) If an applicant or eligible indi-
vidual receiving services under an IPE 
has been determined to be ineligible, 
documentation supporting that deter-
mination in accordance with the re-
quirements under § 361.43. 

(3) Documentation that describes the 
justification for closing an applicant’s 
or eligible individual’s record of serv-
ices if that closure is based on reasons 
other than ineligibility, including, as 
appropriate, documentation indicating 
that the State unit has satisfied the re-
quirements in § 361.44. 

(4) If an individual has been deter-
mined to be an individual with a sig-
nificant disability or an individual 
with a most significant disability, doc-
umentation supporting that determina-
tion. 

(5) If an individual with a significant 
disability requires an exploration of 
abilities, capabilities, and capacity to 
perform in realistic work situations 
through the use of trial work experi-
ences or, as appropriate, an extended 
evaluation to determine whether the 
individual is an eligible individual, 
documentation supporting the need for, 
and the plan relating to, that explo-
ration or, as appropriate, extended 
evaluation and documentation regard-
ing the periodic assessments carried 
out during the trial work experiences 
or, as appropriate, the extended evalua-
tion, in accordance with the require-
ments under § 361.42(e) and (f). 

(6) The IPE, and any amendments to 
the IPE, consistent with the require-
ments under § 361.46. 

(7) Documentation describing the ex-
tent to which the applicant or eligible 
individual exercised informed choice 
regarding the provision of assessment 
services and the extent to which the el-
igible individual exercised informed 
choice in the development of the IPE 
with respect to the selection of the spe-
cific employment outcome, the specific 
vocational rehabilitation services 
needed to achieve the employment out-
come, the entity to provide the serv-
ices, the employment setting, the set-
tings in which the services will be pro-
vided, and the methods to procure the 
services. 

(8) In the event that an individual’s 
IPE provides for vocational rehabilita-
tion services in a non-integrated set-
ting, a justification to support the need 
for the non-integrated setting. 

(9) In the event that an individual ob-
tains competitive employment, 
verification that the individual is com-
pensated at or above the minimum 
wage and that the individual’s wage 
and level of benefits are not less than 
that customarily paid by the employer 
for the same or similar work performed 
by non-disabled individuals in accord-
ance with § 361.5(b)(11)(ii). 

(10) In the event an individual 
achieves an employment outcome in 
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which the individual is compensated in 
accordance with section 14(c) of the 
Fair Labor Standards Act or the des-
ignated State unit closes the record of 
services of an individual in extended 
employment on the basis that the indi-
vidual is unable to achieve an employ-
ment outcome consistent with 
§ 361.5(b)(16) or that an eligible indi-
vidual through informed choice chooses 
to remain in extended employment, 
documentation of the results of the an-
nual reviews required under § 361.55, of 
the individual’s input into those re-
views, and of the individual’s or, if ap-
propriate, the individual’s representa-
tive’s acknowledgment that those re-
views were conducted. 

(11) Documentation concerning any 
action or decision resulting from a re-
quest by an individual under § 361.57 for 
a review of determinations made by 
designated State unit personnel. 

(12) In the event that an applicant or 
eligible individual requests under 
§ 361.38(c)(4) that documentation in the 
record of services be amended and the 
documentation is not amended, docu-
mentation of the request. 

(13) In the event an individual is re-
ferred to another program through the 
State unit’s information and referral 
system under § 361.37, including other 
components of the statewide workforce 
investment system, documentation on 
the nature and scope of services pro-
vided by the designated State unit to 
the individual and on the referral 
itself, consistent with the require-
ments of § 361.37. 

(14) In the event an individual’s 
record of service is closed under § 361.56, 
documentation that demonstrates the 
services provided under the individ-
ual’s IPE contributed to the achieve-
ment of the employment outcome. 

(15) In the event an individual’s 
record of service is closed under § 361.56, 
documentation verifying that the pro-
visions of § 361.56 have been satisfied. 

(b) The State unit, in consultation 
with the State Rehabilitation Council 
if the State has a Council, must deter-
mine the type of documentation that 
the State unit must maintain for each 
applicant and eligible individual in 

order to meet the requirements in 
paragraph (a) of this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(6), (9), (14), (20) 
and 102(a), (b), and (d) of the Act; 29 U.S.C. 
721(a)(6), (9), (14), (20) and 722(a),(b), and (d)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.48 Scope of vocational rehabilita-
tion services for individuals with 
disabilities. 

As appropriate to the vocational re-
habilitation needs of each individual 
and consistent with each individual’s 
informed choice, the designated State 
unit must ensure that the following vo-
cational rehabilitation services are 
available to assist the individual with 
a disability in preparing for, securing, 
retaining, or regaining an employment 
outcome that is consistent with the in-
dividual’s strengths, resources, prior-
ities, concerns, abilities, capabilities, 
interests, and informed choice: 

(a) Assessment for determining eligi-
bility and priority for services by 
qualified personnel, including, if appro-
priate, an assessment by personnel 
skilled in rehabilitation technology, in 
accordance with § 361.42. 

(b) Assessment for determining voca-
tional rehabilitation needs by qualified 
personnel, including, if appropriate, an 
assessment by personnel skilled in re-
habilitation technology, in accordance 
with § 361.45. 

(c) Vocational rehabilitation coun-
seling and guidance, including informa-
tion and support services to assist an 
individual in exercising informed 
choice in accordance with § 361.52. 

(d) Referral and other services nec-
essary to assist applicants and eligible 
individuals to secure needed services 
from other agencies, including other 
components of the statewide workforce 
investment system, in accordance with 
§§ 361.23, 361.24, and 361.37, and to advise 
those individuals about client assist-
ance programs established under 34 
CFR part 370. 

(e) In accordance with the definition 
in § 361.5(b)(40), physical and mental 
restoration services, to the extent that 
financial support is not readily avail-
able from a source other than the des-
ignated State unit (such as through 
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health insurance or a comparable serv-
ice or benefit as defined in 
§ 361.5(b)(10)). 

(f) Vocational and other training 
services, including personal and voca-
tional adjustment training, books, 
tools, and other training materials, ex-
cept that no training or training serv-
ices in an institution of higher edu-
cation (universities, colleges, commu-
nity or junior colleges, vocational 
schools, technical institutes, or hos-
pital schools of nursing) may be paid 
for with funds under this part unless 
maximum efforts have been made by 
the State unit and the individual to se-
cure grant assistance in whole or in 
part from other sources to pay for that 
training. 

(g) Maintenance, in accordance with 
the definition of that term in 
§ 361.5(b)(35). 

(h) Transportation in connection 
with the rendering of any vocational 
rehabilitation service and in accord-
ance with the definition of that term in 
§ 361.5(b)(57). 

(i) Vocational rehabilitation services 
to family members, as defined in 
§ 361.5(b)(23), of an applicant or eligible 
individual if necessary to enable the 
applicant or eligible individual to 
achieve an employment outcome. 

(j) Interpreter services, including 
sign language and oral interpreter 
services, for individuals who are deaf or 
hard of hearing and tactile interpreting 
services for individuals who are deaf- 
blind provided by qualified personnel. 

(k) Reader services, rehabilitation 
teaching services, and orientation and 
mobility services for individuals who 
are blind. 

(l) Job-related services, including job 
search and placement assistance, job 
retention services, follow-up services, 
and follow-along services. 

(m) Supported employment services 
in accordance with the definition of 
that term in § 361.5(b)(54). 

(n) Personal assistance services in ac-
cordance with the definition of that 
term in § 361.5(b)(39). 

(o) Post-employment services in ac-
cordance with the definition of that 
term in § 361.5(b)(42). 

(p) Occupational licenses, tools, 
equipment, initial stocks, and supplies. 

(q) Rehabilitation technology in ac-
cordance with the definition of that 
term in § 361.5(b)(45), including vehic-
ular modification, telecommuni-
cations, sensory, and other techno-
logical aids and devices. 

(r) Transition services in accordance 
with the definition of that term in 
§ 361.5(b)(55). 

(s) Technical assistance and other 
consultation services to conduct mar-
ket analyses, develop business plans, 
and otherwise provide resources, to the 
extent those resources are authorized 
to be provided through the statewide 
workforce investment system, to eligi-
ble individuals who are pursuing self- 
employment or telecommuting or es-
tablishing a small business operation 
as an employment outcome. 

(t) Other goods and services deter-
mined necessary for the individual 
with a disability to achieve an employ-
ment outcome. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 103(a) of the Act; 29 
U.S.C. 723(a)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.49 Scope of vocational rehabilita-
tion services for groups of individ-
uals with disabilities. 

(a) The designated State unit may 
also provide for the following voca-
tional rehabilitation services for the 
benefit of groups of individuals with 
disabilities: 

(1) The establishment, development, 
or improvement of a public or other 
nonprofit community rehabilitation 
program that is used to provide voca-
tional rehabilitation services that pro-
mote integration and competitive em-
ployment, including, under special cir-
cumstances, the construction of a facil-
ity for a public or nonprofit commu-
nity rehabilitation program. Examples 
of ‘‘special circumstances’’ include the 
destruction by natural disaster of the 
only available center serving an area 
or a State determination that con-
struction is necessary in a rural area 
because no other public agencies or pri-
vate nonprofit organizations are cur-
rently able to provide vocational reha-
bilitation services to individuals. 
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(2) Telecommunications systems that 
have the potential for substantially 
improving vocational rehabilitation 
service delivery methods and devel-
oping appropriate programming to 
meet the particular needs of individ-
uals with disabilities, including tele-
phone, television, video description 
services, satellite, tactile-vibratory de-
vices, and similar systems, as appro-
priate. 

(3) Special services to provide non-
visual access to information for indi-
viduals who are blind, including the 
use of telecommunications, Braille, 
sound recordings, or other appropriate 
media; captioned television, films, or 
video cassettes for individuals who are 
deaf or hard of hearing; tactile mate-
rials for individuals who are deaf-blind; 
and other special services that provide 
information through tactile, vibratory, 
auditory, and visual media. 

(4) Technical assistance and support 
services to businesses that are not sub-
ject to Title I of the Americans with 
Disabilities Act of 1990 and that are 
seeking to employ individuals with dis-
abilities. 

(5) In the case of any small business 
enterprise operated by individuals with 
significant disabilities under the super-
vision of the designated State unit, in-
cluding enterprises established under 
the Randolph-Sheppard program, man-
agement services and supervision pro-
vided by the State unit along with the 
acquisition by the State unit of vend-
ing facilities or other equipment, ini-
tial stocks and supplies, and initial op-
erating expenses, in accordance with 
the following requirements: 

(i) ‘‘Management services and super-
vision’’ includes inspection, quality 
control, consultation, accounting, reg-
ulating, in-service training, and related 
services provided on a systematic basis 
to support and improve small business 
enterprises operated by individuals 
with significant disabilities. ‘‘Manage-
ment services and supervision’’ may be 
provided throughout the operation of 
the small business enterprise. 

(ii) ‘‘Initial stocks and supplies’’ in-
cludes those items necessary to the es-
tablishment of a new business enter-
prise during the initial establishment 
period, which may not exceed 6 
months. 

(iii) Costs of establishing a small 
business enterprise may include oper-
ational costs during the initial estab-
lishment period, which may not exceed 
6 months. 

(iv) If the designated State unit pro-
vides for these services, it must ensure 
that only individuals with significant 
disabilities will be selected to partici-
pate in this supervised program. 

(v) If the designated State unit pro-
vides for these services and chooses to 
set aside funds from the proceeds of the 
operation of the small business enter-
prises, the State unit must maintain a 
description of the methods used in set-
ting aside funds and the purposes for 
which funds are set aside. Funds may 
be used only for small business enter-
prises purposes, and benefits that are 
provided to operators from set-aside 
funds must be provided on an equitable 
basis. 

(6) Other services that promise to 
contribute substantially to the reha-
bilitation of a group of individuals but 
that are not related directly to the in-
dividualized plan for employment of 
any one individual. Examples of those 
other services might include the pur-
chase or lease of a bus to provide trans-
portation to a group of applicants or 
eligible individuals or the purchase of 
equipment or instructional materials 
that would benefit a group of appli-
cants or eligible individuals. 

(7) Consultative and technical assist-
ance services to assist educational 
agencies in planning for the transition 
of students with disabilities from 
school to post-school activities, includ-
ing employment. 

(b) If the designated State unit pro-
vides for vocational rehabilitation 
services for groups of individuals, it 
must— 

(1) Develop and maintain written 
policies covering the nature and scope 
of each of the vocational rehabilitation 
services it provides and the criteria 
under which each service is provided; 
and 

(2) Maintain information to ensure 
the proper and efficient administration 
of those services in the form and detail 
and at the time required by the Sec-
retary, including the types of services 
provided, the costs of those services, 
and, to the extent feasible, estimates of 
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the numbers of individuals benefiting 
from those services. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c), 101(a)(6)(A), and 
103(b) of the Act; 29 U.S.C. 709(c), 721(a)(6), 
and 723(b)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.50 Written policies governing the 
provision of services for individuals 
with disabilities. 

(a) Policies. The State unit must de-
velop and maintain written policies 
covering the nature and scope of each 
of the vocational rehabilitation serv-
ices specified in § 361.48 and the criteria 
under which each service is provided. 
The policies must ensure that the pro-
vision of services is based on the reha-
bilitation needs of each individual as 
identified in that individual’s IPE and 
is consistent with the individual’s in-
formed choice. The written policies 
may not establish any arbitrary limits 
on the nature and scope of vocational 
rehabilitation services to be provided 
to the individual to achieve an employ-
ment outcome. The policies must be 
developed in accordance with the fol-
lowing provisions: 

(b) Out-of-State services. (1) The State 
unit may establish a preference for in- 
State services, provided that the pref-
erence does not effectively deny an in-
dividual a necessary service. If the in-
dividual chooses an out-of-State serv-
ice at a higher cost than an in-State 
service, if either service would meet 
the individual’s rehabilitation needs, 
the designated State unit is not re-
sponsible for those costs in excess of 
the cost of the in-State service. 

(2) The State unit may not establish 
policies that effectively prohibit the 
provision of out-of-State services. 

(c) Payment for services. 
(1) The State unit must establish and 

maintain written policies to govern the 
rates of payment for all purchased vo-
cational rehabilitation services. 

(2) The State unit may establish a fee 
schedule designed to ensure a reason-
able cost to the program for each serv-
ice, if the schedule is— 

(i) Not so low as to effectively deny 
an individual a necessary service; and 

(ii) Not absolute and permits excep-
tions so that individual needs can be 
addressed. 

(3) The State unit may not place ab-
solute dollar limits on specific service 
categories or on the total services pro-
vided to an individual. 

(d) Duration of services. 
(1) The State unit may establish rea-

sonable time periods for the provision 
of services provided that the time peri-
ods are— 

(i) Not so short as to effectively deny 
an individual a necessary service; and 

(ii) Not absolute and permit excep-
tions so that individual needs can be 
addressed. 

(2) The State unit may not establish 
absolute time limits on the provision 
of specific services or on the provision 
of services to an individual. The dura-
tion of each service needed by an indi-
vidual must be determined on an indi-
vidual basis and reflected in that indi-
vidual’s individualized plan for employ-
ment. 

(e) Authorization of services. The State 
unit must establish policies related to 
the timely authorization of services, 
including any conditions under which 
verbal authorization can be given. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c) and 101(a)(6) of the 
Act and 29 U.S.C. 709(c) and 721(a)(6)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.51 Standards for facilities and 
providers of services. 

(a) Accessibility of facilities. The State 
plan must assure that any facility used 
in connection with the delivery of vo-
cational rehabilitation services under 
this part meets program accessibility 
requirements consistent with the re-
quirements, as applicable, of the Archi-
tectural Barriers Act of 1968, the Amer-
icans with Disabilities Act of 1990, sec-
tion 504 of the Act, and the regulations 
implementing these laws. 

(b) Affirmative action. The State plan 
must assure that community rehabili-
tation programs that receive assist-
ance under part B of Title I of the Act 
take affirmative action to employ and 
advance in employment qualified indi-
viduals with disabilities covered under 
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and on the same terms and conditions 
as in section 503 of the Act. 

(c) Special communication needs per-
sonnel. The designated State unit must 
ensure that providers of vocational re-
habilitation services are able to com-
municate— 

(1) In the native language of appli-
cants and eligible individuals who have 
limited English speaking ability; and 

(2) By using appropriate modes of 
communication used by applicants and 
eligible individuals. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c) and 101(a)(6)(B) 
and (C) of the Act; 29 U.S.C. 709(c) and 
721(a)(6)(B) and (C)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.52 Informed choice. 

(a) General provision. The State plan 
must assure that applicants and eligi-
ble individuals or, as appropriate, their 
representatives are provided informa-
tion and support services to assist ap-
plicants and eligible individuals in ex-
ercising informed choice throughout 
the rehabilitation process consistent 
with the provisions of section 102(d) of 
the Act and the requirements of this 
section. 

(b) Written policies and procedures. The 
designated State unit, in consultation 
with its State Rehabilitation Council, 
if it has a Council, must develop and 
implement written policies and proce-
dures that enable an applicant or eligi-
ble individual to exercise informed 
choice throughout the vocational reha-
bilitation process. These policies and 
procedures must provide for— 

(1) Informing each applicant and eli-
gible individual (including students 
with disabilities who are making the 
transition from programs under the re-
sponsibility of an educational agency 
to programs under the responsibility of 
the designated State unit), through ap-
propriate modes of communication, 
about the availability of and opportu-
nities to exercise informed choice, in-
cluding the availability of support 
services for individuals with cognitive 
or other disabilities who require assist-
ance in exercising informed choice 

throughout the vocational rehabilita-
tion process; 

(2) Assisting applicants and eligible 
individuals in exercising informed 
choice in decisions related to the provi-
sion of assessment services; 

(3) Developing and implementing 
flexible procurement policies and 
methods that facilitate the provision of 
vocational rehabilitation services and 
that afford eligible individuals mean-
ingful choices among the methods used 
to procure vocational rehabilitation 
services; 

(4) Assisting eligible individuals or, 
as appropriate, the individuals’ rep-
resentatives in acquiring information 
that enables them to exercise informed 
choice in the development of their 
IPEs with respect to the selection of 
the— 

(i) Employment outcome; 
(ii) Specific vocational rehabilitation 

services needed to achieve the employ-
ment outcome; 

(iii) Entity that will provide the serv-
ices; 

(iv) Employment setting and the set-
tings in which the services will be pro-
vided; and 

(v) Methods available for procuring 
the services; and 

(5) Ensuring that the availability and 
scope of informed choice is consistent 
with the obligations of the designated 
State agency under this part. 

(c) Information and assistance in the 
selection of vocational rehabilitation serv-
ices and service providers. In assisting an 
applicant and eligible individual in ex-
ercising informed choice during the as-
sessment for determining eligibility 
and vocational rehabilitation needs 
and during development of the IPE, the 
designated State unit must provide the 
individual or the individual’s rep-
resentative, or assist the individual or 
the individual’s representative in ac-
quiring, information necessary to 
make an informed choice about the 
specific vocational rehabilitation serv-
ices, including the providers of those 
services, that are needed to achieve the 
individual’s employment outcome. 
This information must include, at a 
minimum, information relating to 
the— 

(1) Cost, accessibility, and duration 
of potential services; 
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(2) Consumer satisfaction with those 
services to the extent that information 
relating to consumer satisfaction is 
available; 

(3) Qualifications of potential service 
providers; 

(4) Types of services offered by the 
potential providers; 

(5) Degree to which services are pro-
vided in integrated settings; and 

(6) Outcomes achieved by individuals 
working with service providers, to the 
extent that such information is avail-
able. 

(d) Methods or sources of information. 
In providing or assisting the individual 
or the individual’s representative in ac-
quiring the information required under 
paragraph (c) of this section, the State 
unit may use, but is not limited to, the 
following methods or sources of infor-
mation: 

(1) Lists of services and service pro-
viders. 

(2) Periodic consumer satisfaction 
surveys and reports. 

(3) Referrals to other consumers, con-
sumer groups, or disability advisory 
councils qualified to discuss the serv-
ices or service providers. 

(4) Relevant accreditation, certifi-
cation, or other information relating 
to the qualifications of service pro-
viders. 

(5) Opportunities for individuals to 
visit or experience various work and 
service provider settings. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c), 101(a)(19); 
102(b)(2)(B) and 102(d) of the Act; 29 U.S.C. 
709(c), 721(a)(19); 722(b)(2)(B) and 722(d)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.53 Comparable services and ben-
efits. 

(a) Determination of availability. The 
State plan must assure that prior to 
providing any vocational rehabilita-
tion services, except those services 
listed in paragraph (b) of this section, 
to an eligible individual, or to mem-
bers of the individual’s family, the 
State unit must determine whether 
comparable services and benefits, as 
defined in § 361.5(b)(10), exist under any 
other program and whether those serv-
ices and benefits are available to the 

individual unless such a determination 
would interrupt or delay— 

(1) The progress of the individual to-
ward achieving the employment out-
come identified in the individualized 
plan for employment; 

(2) An immediate job placement; or 
(3) The provision of vocational reha-

bilitation services to any individual 
who is determined to be at extreme 
medical risk, based on medical evi-
dence provided by an appropriate quali-
fied medical professional. 

(b) Exempt services. The following vo-
cational rehabilitation services de-
scribed in § 361.48(a) are exempt from a 
determination of the availability of 
comparable services and benefits under 
paragraph (a) of this section: 

(1) Assessment for determining eligi-
bility and vocational rehabilitation 
needs. 

(2) Counseling and guidance, includ-
ing information and support services to 
assist an individual in exercising in-
formed choice. 

(3) Referral and other services to se-
cure needed services from other agen-
cies, including other components of the 
statewide workforce investment sys-
tem, if those services are not available 
under this part. 

(4) Job-related services, including job 
search and placement assistance, job 
retention services, follow-up services, 
and follow-along services. 

(5) Rehabilitation technology, includ-
ing telecommunications, sensory, and 
other technological aids and devices. 

(6) Post-employment services con-
sisting of the services listed under 
paragraphs (b)(1) through (5) of this 
section. 

(c) Provision of services. (1) If com-
parable services or benefits exist under 
any other program and are available to 
the individual at the time needed to 
ensure the progress of the individual 
toward achieving the employment out-
come in the individual’s IPE, the des-
ignated State unit must use those com-
parable services or benefits to meet, in 
whole or part, the costs of the voca-
tional rehabilitation services. 

(2) If comparable services or benefits 
exist under any other program, but are 
not available to the individual at the 
time needed to ensure the progress of 
the individual toward achieving the 
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employment outcome in the individ-
ual’s IPE, the designated State unit 
must provide vocational rehabilitation 
services until those comparable serv-
ices and benefits become available. 

(d) Interagency coordination. (1) The 
State plan must assure that the Gov-
ernor, in consultation with the entity 
in the State responsible for the voca-
tional rehabilitation program and 
other appropriate agencies, will ensure 
that an interagency agreement or 
other mechanism for interagency co-
ordination takes effect between the 
designated State vocational rehabilita-
tion unit and any appropriate public 
entity, including the State entity re-
sponsible for administering the State 
medicaid program, a public institution 
of higher education, and a component 
of the statewide workforce investment 
system, to ensure the provision of vo-
cational rehabilitation services (other 
than those services listed in paragraph 
(b) of this section) that are included in 
the IPE, including the provision of 
those vocational rehabilitation serv-
ices during the pendency of any inter-
agency dispute in accordance with the 
provisions of paragraph (d)(3)(iii) of 
this section. 

(2) The Governor may meet the re-
quirements of paragraph (d)(1) of this 
section through— 

(i) A State statute or regulation; 
(ii) A signed agreement between the 

respective officials of the public enti-
ties that clearly identifies the respon-
sibilities of each public entity for the 
provision of the services; or 

(iii) Another appropriate mechanism 
as determined by the designated State 
vocational rehabilitation unit. 

(3) The interagency agreement or 
other mechanism for interagency co-
ordination must include the following: 

(i) Agency financial responsibility. An 
identification of, or description of a 
method for defining, the financial re-
sponsibility of the public entity for 
providing the vocational rehabilitation 
services other than those listed in 
paragraph (b) of this section and a pro-
vision stating the financial responsi-
bility of the public entity for providing 
those services. 

(ii) Conditions, terms, and procedures of 
reimbursement. Information specifying 
the conditions, terms, and procedures 

under which the designated State unit 
must be reimbursed by the other public 
entities for providing vocational reha-
bilitation services based on the terms 
of the interagency agreement or other 
mechanism for interagency coordina-
tion. 

(iii) Interagency disputes. Information 
specifying procedures for resolving 
interagency disputes under the inter-
agency agreement or other mechanism 
for interagency coordination, including 
procedures under which the designated 
State unit may initiate proceedings to 
secure reimbursement from other pub-
lic entities or otherwise implement the 
provisions of the agreement or mecha-
nism. 

(iv) Procedures for coordination of serv-
ices. Information specifying policies 
and procedures for public entities to 
determine and identify interagency co-
ordination responsibilities of each pub-
lic entity to promote the coordination 
and timely delivery of vocational reha-
bilitation services other than those 
listed in paragraph (b) of this section. 

(e) Responsibilities under other law. 
(1) If a public entity (other than the 

designated State unit) is obligated 
under Federal law (such as the Ameri-
cans with Disabilities Act, section 504 
of the Act, or section 188 of the Work-
force Investment Act) or State law, or 
assigned responsibility under State 
policy or an interagency agreement es-
tablished under this section, to provide 
or pay for any services considered to be 
vocational rehabilitation services (e.g., 
interpreter services under § 361.48(j)), 
other than those services listed in 
paragraph (b) of this section, the public 
entity must fulfill that obligation or 
responsibility through— 

(i) The terms of the interagency 
agreement or other requirements of 
this section; 

(ii) Providing or paying for the serv-
ice directly or by contract; or 

(iii) Other arrangement. 
(2) If a public entity other than the 

designated State unit fails to provide 
or pay for vocational rehabilitation 
services for an eligible individual as es-
tablished under this section, the des-
ignated State unit must provide or pay 
for those services to the individual and 
may claim reimbursement for the serv-
ices from the public entity that failed 
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to provide or pay for those services. 
The public entity must reimburse the 
designated State unit pursuant to the 
terms of the interagency agreement or 
other mechanism described in para-
graph (d) of this section in accordance 
with the procedures established in the 
agreement or mechanism pursuant to 
paragraph (d)(3)(ii) of this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 12(c) and 101(a)(8) of the 
Act; 29 U.S.C. 709(c) and 721(a)(8)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.54 Participation of individuals in 
cost of services based on financial 
need. 

(a) No Federal requirement. There is no 
Federal requirement that the financial 
need of individuals be considered in the 
provision of vocational rehabilitation 
services. 

(b) State unit requirements. (1) The 
State unit may choose to consider the 
financial need of eligible individuals or 
individuals who are receiving services 
through trial work experiences under 
§ 361.42(e) or during an extended evalua-
tion under § 361.42(f) for purposes of de-
termining the extent of their participa-
tion in the costs of vocational rehabili-
tation services, other than those serv-
ices identified in paragraph (b)(3) of 
this section. 

(2) If the State unit chooses to con-
sider financial need— 

(i) It must maintain written poli-
cies— 

(A) Explaining the method for deter-
mining the financial need of an eligible 
individual; and 

(B) Specifying the types of voca-
tional rehabilitation services for which 
the unit has established a financial 
needs test; 

(ii) The policies must be applied uni-
formly to all individuals in similar cir-
cumstances; 

(iii) The policies may require dif-
ferent levels of need for different geo-
graphic regions in the State, but must 
be applied uniformly to all individuals 
within each geographic region; and 

(iv) The policies must ensure that the 
level of an individual’s participation in 
the cost of vocational rehabilitation 
services is— 

(A) Reasonable; 
(B) Based on the individual’s finan-

cial need, including consideration of 
any disability-related expenses paid by 
the individual; and 

(C) Not so high as to effectively deny 
the individual a necessary service. 

(3) The designated State unit may 
not apply a financial needs test, or re-
quire the financial participation of the 
individual— 

(i) As a condition for furnishing the 
following vocational rehabilitation 
services: 

(A) Assessment for determining eligi-
bility and priority for services under 
§ 361.48(a), except those non-assessment 
services that are provided to an indi-
vidual with a significant disability dur-
ing either an exploration of the indi-
vidual’s abilities, capabilities, and ca-
pacity to perform in work situations 
through the use of trial work experi-
ences under § 361.42(e) or an extended 
evaluation under § 361.42(f). 

(B) Assessment for determining voca-
tional rehabilitation needs under 
§ 361.48(b). 

(C) Vocational rehabilitation coun-
seling and guidance under § 361.48(c). 

(D) Referral and other services under 
§ 361.48(d). 

(E) Job-related services under 
§ 361.48(l). 

(F) Personal assistance services 
under § 361.48(n). 

(G) Any auxiliary aid or service (e.g., 
interpreter services under § 361.48(j), 
reader services under § 361.48(k)) that 
an individual with a disability requires 
under section 504 of the Act (29 U.S.C. 
794) or the Americans with Disabilities 
Act (42 U.S.C. 12101, et seq.), or regula-
tions implementing those laws, in 
order for the individual to participate 
in the VR program as authorized under 
this part; or 

(ii) As a condition for furnishing any 
vocational rehabilitation service if the 
individual in need of the service has 
been determined eligible for Social Se-
curity benefits under Titles II or XVI 
of the Social Security Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 
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§ 361.55 Annual review of individuals 
in extended employment and other 
employment under special certifi-
cate provisions of the Fair Labor 
Standards Act. 

(a) The State plan must assure that 
the designated State unit conducts an 
annual review and reevaluation in ac-
cordance with the requirements in 
paragraph (b) of this section for an in-
dividual with a disability served under 
this part— 

(1) Who has achieved an employment 
outcome in which the individual is 
compensated in accordance with sec-
tion 14(c) of the Fair Labor Standards 
Act; or 

(2) Whose record of services is closed 
while the individual is in extended em-
ployment on the basis that the indi-
vidual is unable to achieve an employ-
ment outcome consistent with 
§ 361.5(b)(16) or that the individual 
made an informed choice to remain in 
extended employment. 

(b) For each individual with a dis-
ability who meets the criteria in para-
graph (a) of this section, the designated 
State unit must— 

(1) Annually review and reevaluate 
the status of each individual for 2 years 
after the individual’s record of services 
is closed (and thereafter if requested by 
the individual or, if appropriate, the in-
dividual’s representative) to determine 
the interests, priorities, and needs of 
the individual with respect to competi-
tive employment or training for com-
petitive employment; 

(2) Enable the individual or, if appro-
priate, the individual’s representative 
to provide input into the review and re-
evaluation and must document that 
input in the record of services, con-
sistent with § 361.47(a)(10), with the in-
dividual’s or, as appropriate, the indi-
vidual’s representative’s signed ac-
knowledgment that the review and re-
evaluation have been conducted; and 

(3) Make maximum efforts, including 
identifying and providing vocational 
rehabilitation services, reasonable ac-
commodations, and other necessary 
support services, to assist the indi-
vidual in engaging in competitive em-
ployment as defined in § 361.5(b)(11). 

(AUTHORITY: Sections 12(c) and 101(a)(14) of 
the Act; 29 U.S.C. 709(c) and 721(a)(14)) 

[66 FR 7253, Jan. 22, 2001] 

§ 361.56 Requirements for closing the 
record of services of an individual 
who has achieved an employment 
outcome. 

The record of services of an indi-
vidual who has achieved an employ-
ment outcome may be closed only if all 
of the following requirements are met: 

(a) Employment outcome achieved. The 
individual has achieved the employ-
ment outcome that is described in the 
individual’s IPE in accordance with 
§ 361.46(a)(1) and is consistent with the 
individual’s strengths, resources, prior-
ities, concerns, abilities, capabilities, 
interests, and informed choice. 

(b) Employment outcome maintained. 
The individual has maintained the em-
ployment outcome for an appropriate 
period of time, but not less than 90 
days, necessary to ensure the stability 
of the employment outcome, and the 
individual no longer needs vocational 
rehabilitation services. 

(c) Satisfactory outcome. At the end of 
the appropriate period under paragraph 
(b) of this section, the individual and 
the qualified rehabilitation counselor 
employed by the designated State unit 
consider the employment outcome to 
be satisfactory and agree that the indi-
vidual is performing well in the em-
ployment. 

(d) Post-employment services. The indi-
vidual is informed through appropriate 
modes of communication of the avail-
ability of post-employment services. 

(Authority: Sections 12(c), 101(a)(6), and 
106(a)(2) of the Act; 29 U.S.C. 711(c), 721(a)(6), 
and 726(a)(2)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.57 Review of determinations 
made by designated State unit per-
sonnel. 

(a) Procedures. The designated State 
unit must develop and implement pro-
cedures to ensure that an applicant or 
eligible individual who is dissatisfied 
with any determination made by per-
sonnel of the designated State unit 
that affects the provision of vocational 
rehabilitation services may request, or, 
if appropriate, may request through 
the individual’s representative, a time-
ly review of that determination. The 
procedures must be in accordance with 
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paragraphs (b) through (k) of this sec-
tion: 

(b) General requirements—(1) Notifica-
tion. Procedures established by the 
State unit under this section must pro-
vide an applicant or eligible individual 
or, as appropriate, the individual’s rep-
resentative notice of— 

(i) The right to obtain review of 
State unit determinations that affect 
the provision of vocational rehabilita-
tion services through an impartial due 
process hearing under paragraph (e) of 
this section; 

(ii) The right to pursue mediation 
under paragraph (d) of this section 
with respect to determinations made 
by designated State unit personnel 
that affect the provision of vocational 
rehabilitation services to an applicant 
or eligible individual; 

(iii) The names and addresses of indi-
viduals with whom requests for medi-
ation or due process hearings may be 
filed; 

(iv) The manner in which a mediator 
or impartial hearing officer may be se-
lected consistent with the require-
ments of paragraphs (d) and (f) of this 
section; and 

(v) The availability of the client as-
sistance program, established under 34 
CFR part 370, to assist the applicant or 
eligible individual during mediation 
sessions or impartial due process hear-
ings. 

(2) Timing. Notice described in para-
graph (b)(1) of this section must be pro-
vided in writing— 

(i) At the time the individual applies 
for vocational rehabilitation services 
under this part; 

(ii) At the time the individual is as-
signed to a category in the State’s 
order of selection, if the State has es-
tablished an order of selection under 
§ 361.36; 

(iii) At the time the IPE is developed; 
and 

(iv) Whenever vocational rehabilita-
tion services for an individual are re-
duced, suspended, or terminated. 

(3) Evidence and representation. Proce-
dures established under this section 
must— 

(i) Provide an applicant or eligible 
individual or, as appropriate, the indi-
vidual’s representative with an oppor-
tunity to submit during mediation ses-

sions or due process hearings evidence 
and other information that supports 
the applicant’s or eligible individual’s 
position; and 

(ii) Allow an applicant or eligible in-
dividual to be represented during medi-
ation sessions or due process hearings 
by counsel or other advocate selected 
by the applicant or eligible individual. 

(4) Impact on provision of services. The 
State unit may not institute a suspen-
sion, reduction, or termination of voca-
tional rehabilitation services being 
provided to an applicant or eligible in-
dividual, including evaluation and as-
sessment services and IPE develop-
ment, pending a resolution through 
mediation, pending a decision by a 
hearing officer or reviewing official, or 
pending informal resolution under this 
section unless— 

(i) The individual or, in appropriate 
cases, the individual’s representative 
requests a suspension, reduction, or 
termination of services; or 

(ii) The State agency has evidence 
that the services have been obtained 
through misrepresentation, fraud, col-
lusion, or criminal conduct on the part 
of the individual or the individual’s 
representative. 

(5) Ineligibility. Applicants who are 
found ineligible for vocational rehabili-
tation services and previously eligible 
individuals who are determined to be 
no longer eligible for vocational reha-
bilitation services pursuant to § 361.43 
are permitted to challenge the deter-
minations of ineligibility under the 
procedures described in this section. 

(c) Informal dispute resolution. The 
State unit may develop an informal 
process for resolving a request for re-
view without conducting mediation or 
a formal hearing. A State’s informal 
process must not be used to deny the 
right of an applicant or eligible indi-
vidual to a hearing under paragraph (e) 
of this section or any other right pro-
vided under this part, including the 
right to pursue mediation under para-
graph (d) of this section. If informal 
resolution under this paragraph or me-
diation under paragraph (d) of this sec-
tion is not successful in resolving the 
dispute within the time period estab-
lished under paragraph (e)(1) of this 
section, a formal hearing must be con-
ducted within that same time period, 
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unless the parties agree to a specific 
extension of time. 

(d) Mediation. (1) The State must es-
tablish and implement procedures, as 
required under paragraph (b)(1)(ii) of 
this section, to allow an applicant or 
eligible individual and the State unit 
to resolve disputes involving State unit 
determinations that affect the provi-
sion of vocational rehabilitation serv-
ices through a mediation process that 
must be made available, at a min-
imum, whenever an applicant or eligi-
ble individual or, as appropriate, the 
individual’s representative requests an 
impartial due process hearing under 
this section. 

(2) Mediation procedures established 
by the State unit under paragraph (d) 
must ensure that— 

(i) Participation in the mediation 
process is voluntary on the part of the 
applicant or eligible individual, as ap-
propriate, and on the part of the State 
unit; 

(ii) Use of the mediation process is 
not used to deny or delay the appli-
cant’s or eligible individual’s right to 
pursue resolution of the dispute 
through an impartial hearing held 
within the time period specified in 
paragraph (e)(1) of this section or any 
other rights provided under this part. 
At any point during the mediation 
process, either party or the mediator 
may elect to terminate the mediation. 
In the event mediation is terminated, 
either party may pursue resolution 
through an impartial hearing; 

(iii) The mediation process is con-
ducted by a qualified and impartial me-
diator, as defined in § 361.5(b)(43), who 
must be selected from a list of quali-
fied and impartial mediators main-
tained by the State— 

(A) On a random basis; 
(B) By agreement between the direc-

tor of the designated State unit and 
the applicant or eligible individual or, 
as appropriate, the individual’s rep-
resentative; or 

(C) In accordance with a procedure 
established in the State for assigning 
mediators, provided this procedure en-
sures the neutrality of the mediator as-
signed; and 

(iv) Mediation sessions are scheduled 
and conducted in a timely manner and 
are held in a location and manner that 

is convenient to the parties to the dis-
pute. 

(3) Discussions that occur during the 
mediation process must be kept con-
fidential and may not be used as evi-
dence in any subsequent due process 
hearings or civil proceedings, and the 
parties to the mediation process may 
be required to sign a confidentiality 
pledge prior to the commencement of 
the process. 

(4) An agreement reached by the par-
ties to the dispute in the mediation 
process must be described in a written 
mediation agreement that is developed 
by the parties with the assistance of 
the qualified and impartial mediator 
and signed by both parties. Copies of 
the agreement must be sent to both 
parties. 

(5) The costs of the mediation process 
must be paid by the State. The State is 
not required to pay for any costs re-
lated to the representation of an appli-
cant or eligible individual authorized 
under paragraph (b)(3)(ii) of this sec-
tion. 

(e) Impartial due process hearings. The 
State unit must establish and imple-
ment formal review procedures, as re-
quired under paragraph (b)(1)(i) of this 
section, that provide that— 

(1) A hearing conducted by an impar-
tial hearing officer, selected in accord-
ance with paragraph (f) of this section, 
must be held within 60 days of an appli-
cant’s or eligible individual’s request 
for review of a determination made by 
personnel of the State unit that affects 
the provision of vocational rehabilita-
tion services to the individual, unless 
informal resolution or a mediation 
agreement is achieved prior to the 60th 
day or the parties agree to a specific 
extension of time; 

(2) In addition to the rights described 
in paragraph (b)(3) of this section, the 
applicant or eligible individual or, if 
appropriate, the individual’s represent-
ative must be given the opportunity to 
present witnesses during the hearing 
and to examine all witnesses and other 
relevant sources of information and 
evidence; 

(3) The impartial hearing officer 
must— 

(i) Make a decision based on the pro-
visions of the approved State plan, the 
Act, Federal vocational rehabilitation 
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regulations, and State regulations and 
policies that are consistent with Fed-
eral requirements; and 

(ii) Provide to the individual or, if 
appropriate, the individual’s represent-
ative and to the State unit a full writ-
ten report of the findings and grounds 
for the decision within 30 days of the 
completion of the hearing; and 

(4) The hearing officer’s decision is 
final, except that a party may request 
an impartial review under paragraph 
(g)(1) of this section if the State has es-
tablished procedures for that review, 
and a party involved in a hearing may 
bring a civil action under paragraph (i) 
of this section. 

(f) Selection of impartial hearing offi-
cers. The impartial hearing officer for a 
particular case must be selected— 

(1) From a list of qualified impartial 
hearing officers maintained by the 
State unit. Impartial hearing officers 
included on the list must be— 

(i) Identified by the State unit if the 
State unit is an independent commis-
sion; or 

(ii) Jointly identified by the State 
unit and the State Rehabilitation 
Council if the State has a Council; and 

(2)(i) On a random basis; or 
(ii) By agreement between the direc-

tor of the designated State unit and 
the applicant or eligible individual or, 
as appropriate, the individual’s rep-
resentative. 

(g) Administrative review of hearing of-
ficer’s decision. The State may establish 
procedures to enable a party who is dis-
satisfied with the decision of the im-
partial hearing officer to seek an im-
partial administrative review of the de-
cision under paragraph (e)(3) of this 
section in accordance with the fol-
lowing requirements: 

(1) A request for administrative re-
view under paragraph (g) of this sec-
tion must be made within 20 days of 
the mailing of the impartial hearing 
officer’s decision. 

(2) Administrative review of the hear-
ing officer’s decision must be con-
ducted by— 

(i) The chief official of the designated 
State agency if the State has estab-
lished both a designated State agency 
and a designated State unit under 
§ 361.13(b); or 

(ii) An official from the office of the 
Governor. 

(3) The reviewing official described in 
paragraph (g)(2)(i) of this section— 

(i) Provides both parties with an op-
portunity to submit additional evi-
dence and information relevant to a 
final decision concerning the matter 
under review; 

(ii) May not overturn or modify the 
hearing officer’s decision, or any part 
of that decision, that supports the posi-
tion of the applicant or eligible indi-
vidual unless the reviewing official 
concludes, based on clear and con-
vincing evidence, that the decision of 
the impartial hearing officer is clearly 
erroneous on the basis of being con-
trary to the approved State plan, the 
Act, Federal vocational rehabilitation 
regulations, or State regulations and 
policies that are consistent with Fed-
eral requirements; 

(iii) Makes an independent, final de-
cision following a review of the entire 
hearing record and provides the deci-
sion in writing, including a full report 
of the findings and the statutory, regu-
latory, or policy grounds for the deci-
sion, to the applicant or eligible indi-
vidual or, as appropriate, the individ-
ual’s representative and to the State 
unit within 30 days of the request for 
administrative review under paragraph 
(g)(1) of this section; and 

(iv) May not delegate the responsi-
bility for making the final decision 
under paragraph (g) of this section to 
any officer or employee of the des-
ignated State unit. 

(4) The reviewing official’s decision 
under paragraph (g) of this section is 
final unless either party brings a civil 
action under paragraph (i) of this sec-
tion. 

(h) Implementation of final decisions. If 
a party brings a civil action under 
paragraph (h) of this section to chal-
lenge the final decision of a hearing of-
ficer under paragraph (e) of this section 
or to challenge the final decision of a 
State reviewing official under para-
graph (g) of this section, the final deci-
sion of the hearing officer or State re-
viewing official must be implemented 
pending review by the court. 

(i) Civil action. (1) Any party who dis-
agrees with the findings and decision of 
an impartial hearing officer under 
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paragraph (e) of this section in a State 
that has not established administrative 
review procedures under paragraph (g) 
of this section and any party who dis-
agrees with the findings and decision 
under paragraph (g)(3)(iii) of this sec-
tion have a right to bring a civil action 
with respect to the matter in dispute. 
The action may be brought in any 
State court of competent jurisdiction 
or in a district court of the United 
States of competent jurisdiction with-
out regard to the amount in con-
troversy. 

(2) In any action brought under para-
graph (i) of this section, the court— 

(i) Receives the records related to the 
impartial due process hearing and the 
records related to the administrative 
review process, if applicable; 

(ii) Hears additional evidence at the 
request of a party; and 

(iii) Basing its decision on the pre-
ponderance of the evidence, grants the 
relief that the court determines to be 
appropriate. 

(j) State fair hearing board. A fair 
hearing board as defined in § 361.5(b)(22) 
is authorized to carry out the respon-
sibilities of the impartial hearing offi-
cer under paragraph (e) of this section 
in accordance with the following cri-
teria: 

(1) The fair hearing board may con-
duct due process hearings either collec-
tively or by assigning responsibility for 
conducting the hearing to one or more 
members of the fair hearing board. 

(2) The final decision issued by the 
fair hearing board following a hearing 
under paragraph (j)(1) of this section 
must be made collectively by, or by a 
majority vote of, the fair hearing 
board. 

(3) The provisions of paragraphs 
(b)(1), (2), and (3) of this section that 
relate to due process hearings and of 
paragraphs (e), (f), (g), and (h) of this 
section do not apply to fair hearing 
boards under this paragraph (j). 

(k) Data collection. 
(1) The director of the designated 

State unit must collect and submit, at 
a minimum, the following data to the 
Commissioner of the Rehabilitation 
Services Administration (RSA) for in-
clusion each year in the annual report 
to Congress under section 13 of the Act: 

(i) A copy of the standards used by 
State reviewing officials for reviewing 
decisions made by impartial hearing 
officers under this section. 

(ii) The number of mediations held, 
including the number of mediation 
agreements reached. 

(iii) The number of hearings and re-
views sought from impartial hearing 
officers and State reviewing officials, 
including the type of complaints and 
the issues involved. 

(iv) The number of hearing officer de-
cisions that were not reviewed by ad-
ministrative reviewing officials. 

(v) The number of hearing decisions 
that were reviewed by State reviewing 
officials and, based on these reviews, 
the number of hearing decisions that 
were— 

(A) Sustained in favor of an applicant 
or eligible individual; 

(B) Sustained in favor of the des-
ignated State unit; 

(C) Reversed in whole or in part in 
favor of the applicant or eligible indi-
vidual; and 

(D) Reversed in whole or in part in 
favor of the State unit. 

(2) The State unit director also must 
collect and submit to the Commis-
sioner of RSA copies of all final deci-
sions issued by impartial hearing offi-
cers under paragraph (e) of this section 
and by State review officials under 
paragraph (g) of this section. 

(3) The confidentiality of records of 
applicants and eligible individuals 
maintained by the State unit may not 
preclude the access of the RSA Com-
missioner to those records for the pur-
poses described in this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Section 102(c) of the Act; 29 
U.S.C. 722(c)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

Subpart C—Financing of State Vo-
cational Rehabilitation Pro-
grams 

§ 361.60 Matching requirements. 
(a) Federal share—(1) General. Except 

as provided in paragraph (a)(2) of this 
section, the Federal share for expendi-
tures made by the State under the 
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State plan, including expenditures for 
the provision of vocational rehabilita-
tion services and the administration of 
the State plan, is 78.7 percent. 

(2) Construction projects. The Federal 
share for expenditures made for the 
construction of a facility for commu-
nity rehabilitation program purposes 
may not be more than 50 percent of the 
total cost of the project. 

(b) Non-Federal share—(1) General. Ex-
cept as provided in paragraph (b)(2) and 
(3) of this section, expenditures made 
under the State plan to meet the non- 
Federal share under this section must 
be consistent with the provisions of 34 
CFR 80.24. 

(2) Third party in-kind contributions. 
Third party in-kind contributions spec-
ified in 34 CFR 80.24(a)(2) may not be 
used to meet the non-Federal share 
under this section. 

(3) Contributions by private entities. 
Expenditures made from contributions 
by private organizations, agencies, or 
individuals that are deposited in the 
account of the State agency or sole 
local agency in accordance with State 
law and that are earmarked, under a 
condition imposed by the contributor, 
may be used as part of the non-Federal 
share under this section if the funds 
are earmarked for— 

(i) Meeting in whole or in part the 
State’s share for establishing a com-
munity rehabilitation program or con-
structing a particular facility for com-
munity rehabilitation program pur-
poses; 

(ii) Particular geographic areas with-
in the State for any purpose under the 
State plan, other than those described 
in paragraph (b)(3)(i) of this section, in 
accordance with the following criteria: 

(A) Before funds that are earmarked 
for a particular geographic area may be 
used as part of the non-Federal share, 
the State must notify the Secretary 
that the State cannot provide the full 
non-Federal share without using these 
funds. 

(B) Funds that are earmarked for a 
particular geographic area may be used 
as part of the non-Federal share with-
out requesting a waiver of 
statewideness under § 361.26. 

(C) Except as provided in paragraph 
(b)(3)(i) of this section, all Federal 
funds must be used on a statewide basis 

consistent with § 361.25, unless a waiver 
of statewideness is obtained under 
§ 361.26; and 

(iii) Any other purpose under the 
State plan, provided the expenditures 
do not benefit in any way the donor, an 
individual to whom the donor is related 
by blood or marriage or with whom the 
donor has a close personal relationship, 
or an individual, entity, or organiza-
tion with whom the donor shares a fi-
nancial interest. The Secretary does 
not consider a donor’s receipt from the 
State unit of a grant, subgrant, or con-
tract with funds allotted under this 
part to be a benefit for the purposes of 
this paragraph if the grant, subgrant, 
or contract is awarded under the 
State’s regular competitive procedures. 

(Authority: Sections 7(14), 101(a)(3), 101(a)(4) 
and 104 of the Act; 29 U.S.C. 706(14), 721(a)(3), 
721(a)(4) and 724)) 

Example for paragraph (b)(3): Contributions 
may be earmarked in accordance with 
§ 361.60(b)(3)(iii) for providing particular serv-
ices (e.g., rehabilitation technology serv-
ices); serving individuals with certain types 
of disabilities (e.g., individuals who are 
blind), consistent with the State’s order of 
selection, if applicable; providing services to 
special groups that State or Federal law per-
mits to be targeted for services (e.g., stu-
dents with disabilities who are receiving spe-
cial education services), consistent with the 
State’s order of selection, if applicable; or 
carrying out particular types of administra-
tive activities permissible under State law. 
Contributions also may be restricted to par-
ticular geographic areas to increase services 
or expand the scope of services that are 
available statewide under the State plan in 
accordance with the requirements in 
§ 361.60(b)(3)(ii). 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.61 Limitation on use of funds for 
construction expenditures. 

No more than 10 percent of a State’s 
allotment for any fiscal year under sec-
tion 110 of the Act may be spent on the 
construction of facilities for commu-
nity rehabilitation program purposes. 

(Authority: Section 101(a)(17)(A) of the Act; 
29 U.S.C. 721(a)(17)(A)) 
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§ 361.62 Maintenance of effort require-
ments. 

(a) General requirements. (1) The Sec-
retary reduces the amount otherwise 
payable to a State for a fiscal year by 
the amount by which the total expendi-
tures from non-Federal sources under 
the State plan for the previous fiscal 
year were less than the total of those 
expenditures for the fiscal year 2 years 
prior to the previous fiscal year. 

Example: For fiscal year 2001, a State’s 
maintenance of effort level is based on the 
amount of its expenditures from non-Federal 
sources for fiscal year 1999. Thus, if the 
State’s non-Federal expenditures in 2001 are 
less than they were in 1999, the State has a 
maintenance of effort deficit, and the Sec-
retary reduces the State’s allotment in 2002 
by the amount of that deficit. 

(2) If, at the time the Secretary 
makes a determination that a State 
has failed to meet its maintenance of 
effort requirements, it is too late for 
the Secretary to make a reduction in 
accordance with paragraph (a)(1) of 
this section, then the Secretary recov-
ers the amount of the maintenance of 
effort deficit through audit disallow-
ance. 

(b) Specific requirements for construc-
tion of facilities. If the State provides 
for the construction of a facility for 
community rehabilitation program 
purposes, the amount of the State’s 
share of expenditures for vocational re-
habilitation services under the plan, 
other than for the construction of a fa-
cility for community rehabilitation 
program purposes or the establishment 
of a facility for community rehabilita-
tion purposes, must be at least equal to 
the expenditures for those services for 
the second prior fiscal year. If a State 
fails to meet the requirements of this 
paragraph, the Secretary recovers the 
amount of the maintenance of effort 
deficit through audit disallowance. 

(c) Separate State agency for vocational 
rehabilitation services for individuals who 
are blind. If there is a separate part of 
the State plan administered by a sepa-
rate State agency to provide voca-
tional rehabilitation services for indi-
viduals who are blind— 

(1) Satisfaction of the maintenance 
of effort requirements under para-
graphs (a) and (b) of this section are de-
termined based on the total amount of 

a State’s non-Federal expenditures 
under both parts of the State plan; and 

(2) If a State fails to meet any main-
tenance of effort requirement, the Sec-
retary reduces the amount otherwise 
payable to the State for that fiscal 
year under each part of the plan in di-
rect relation to the amount by which 
expenditures from non-Federal sources 
under each part of the plan in the pre-
vious fiscal year were less than they 
were for that part of the plan for the 
fiscal year 2 years prior to the previous 
fiscal year. 

(d) Waiver or modification. (1) The Sec-
retary may waive or modify the main-
tenance of effort requirement in para-
graph (a)(1) of this section if the Sec-
retary determines that a waiver or 
modification is necessary to permit the 
State to respond to exceptional or un-
controllable circumstances, such as a 
major natural disaster or a serious eco-
nomic downturn, that— 

(i) Cause significant unanticipated 
expenditures or reductions in revenue 
that result in a general reduction of 
programs within the State; or 

(ii) Require the State to make sub-
stantial expenditures in the vocational 
rehabilitation program for long-term 
purposes due to the one-time costs as-
sociated with the construction of a fa-
cility for community rehabilitation 
program purposes, the establishment of 
a facility for community rehabilitation 
program purposes, or the acquisition of 
equipment. 

(2) The Secretary may waive or mod-
ify the maintenance of effort require-
ment in paragraph (b) of this section or 
the 10 percent allotment limitation in 
§ 361.61 if the Secretary determines that 
a waiver or modification is necessary 
to permit the State to respond to ex-
ceptional or uncontrollable cir-
cumstances, such as a major natural 
disaster, that result in significant de-
struction of existing facilities and re-
quire the State to make substantial ex-
penditures for the construction of a fa-
cility for community rehabilitation 
program purposes or the establishment 
of a facility for community rehabilita-
tion program purposes in order to pro-
vide vocational rehabilitation services. 

(3) A written request for waiver or 
modification, including supporting jus-
tification, must be submitted to the 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00301 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



302 

34 CFR Ch. III (7–1–04 Edition) § 361.63 

Secretary as soon as the State deter-
mines that an exceptional or uncon-
trollable circumstance will prevent it 
from making its required expenditures 
from non-Federal sources. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(17) and 111(a)(2) 
of the Act; 29 U.S.C. 721(a)(17) and 731(a)(2)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.63 Program income. 

(a) Definition. For purposes of this 
section, program income means gross in-
come received by the State that is di-
rectly generated by an activity sup-
ported under this part. 

(b) Sources. Sources of program in-
come include, but are not limited to, 
payments from the Social Security Ad-
ministration for assisting Social Secu-
rity beneficiaries and recipients to 
achieve employment outcomes, pay-
ments received from workers’ com-
pensation funds, fees for services to de-
fray part or all of the costs of services 
provided to particular individuals, and 
income generated by a State-operated 
community rehabilitation program. 

(c) Use of program income. (1) Except 
as provided in paragraph (c)(2) of this 
section, program income, whenever 
earned, must be used for the provision 
of vocational rehabilitation services 
and the administration of the State 
plan. Program income is considered 
earned when it is received. 

(2) Payments provided to a State 
from the Social Security Administra-
tion for assisting Social Security bene-
ficiaries and recipients to achieve em-
ployment outcomes may also be used 
to carry out programs under part B of 
Title I of the Act (client assistance), 
part B of Title VI of the Act (supported 
employment), and Title VII of the Act 
(independent living). 

(3) The State is authorized to treat 
program income as— 

(i) An addition to the grant funds to 
be used for additional allowable pro-
gram expenditures, in accordance with 
34 CFR 80.25(g)(2); or 

(ii) A deduction from total allowable 
costs, in accordance with 34 CFR 
80.25(g)(1). 

(4) Program income cannot be used to 
meet the non-Federal share require-
ment under § 361.60. 

(Authority: Section 108 of the Act; 29 U.S.C. 
728; 34 CFR 80.25) 

§ 361.64 Obligation of Federal funds 
and program income. 

(a) Except as provided in paragraph 
(b) of this section, any Federal funds, 
including reallotted funds, that are ap-
propriated for a fiscal year to carry out 
a program under this part that are not 
obligated by the State by the begin-
ning of the succeeding fiscal year and 
any program income received during a 
fiscal year that is not obligated by the 
State by the beginning of the suc-
ceeding fiscal year remain available for 
obligation by the State during that 
succeeding fiscal year. 

(b) Federal funds appropriated for a 
fiscal year remain available for obliga-
tion in the succeeding fiscal year only 
to the extent that the State met the 
matching requirement for those Fed-
eral funds by obligating, in accordance 
with 34 CFR 76.707, the non-Federal 
share in the fiscal year for which the 
funds were appropriated. 

(Authority: Section 19 of the Act; 29 U.S.C. 
716) 

§ 361.65 Allotment and payment of 
Federal funds for vocational reha-
bilitation services. 

(a) Allotment. 
(1) The allotment of Federal funds for 

vocational rehabilitation services for 
each State is computed in accordance 
with the requirements of section 110 of 
the Act, and payments are made to the 
State on a quarterly basis, unless some 
other period is established by the Sec-
retary. 

(2) If the State plan designates one 
State agency to administer, or super-
vise the administration of, the part of 
the plan under which vocational reha-
bilitation services are provided for in-
dividuals who are blind and another 
State agency to administer the rest of 
the plan, the division of the State’s al-
lotment is a matter for State deter-
mination. 

(b) Reallotment. (1) The Secretary de-
termines not later than 45 days before 
the end of a fiscal year which States, if 
any, will not use their full allotment. 
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(2) As soon as possible, but not later 
than the end of the fiscal year, the Sec-
retary reallots these funds to other 
States that can use those additional 
funds during the current or subsequent 
fiscal year, provided the State can 
meet the matching requirement by ob-
ligating the non-Federal share of any 
reallotted funds in the fiscal year for 
which the funds were appropriated. 

(3) Funds reallotted to another State 
are considered to be an increase in the 
recipient State’s allotment for the fis-
cal year for which the funds were ap-
propriated. 

(Authority: Sections 110 and 111 of the Act; 
29 U.S.C. 730 and 731) 

Subpart D [Reserved] 

Subpart E—Evaluation Standards 
and Performance Indicators 

§ 361.80 Purpose. 

The purpose of this subpart is to es-
tablish evaluation standards and per-
formance indicators for the Program. 

(Authority: 29 U.S.C. 726(a)) 

§ 361.81 Applicable definitions. 

In addition to those definitions in 
§ 361.5(b), the following definitions 
apply to this subpart: 

Average hourly earnings means the av-
erage per hour earnings in the week 
prior to exiting the vocational reha-
bilitation (VR) program of an eligible 
individual who has achieved a competi-
tive employment outcome. 

Business Enterprise Program (BEP) 
means an employment outcome in 
which an individual with a significant 
disability operates a vending facility 
or other small business under the man-
agement and supervision of a des-
ignated State unit (DSU). This term in-
cludes home industry, farming, and 
other enterprises. 

Exit the VR program means that a 
DSU has closed the individual’s record 
of VR services in one of the following 
categories: 

(1) Ineligible for VR services. 
(2) Received services under an indi-

vidualized plan for employment (IPE) 
and achieved an employment outcome. 

(3) Received services under an IPE 
but did not achieve an employment 
outcome. 

(4) Eligible for VR services but did 
not receive services under an IPE. 

General or combined DSU means a 
DSU that does not serve exclusively in-
dividuals with visual impairments or 
blindness. 

Individuals from a minority background 
means individuals who report their 
race and ethnicity in any of the fol-
lowing categories: American Indian or 
Alaska Native, Asian, Black or African 
American, Native Hawaiian or Other 
Pacific Islander, or Hispanic or Latino. 

Minimum wage means the higher of 
the rate specified in section 6(a)(1) of 
the Fair Labor Standards Act of 1938, 
29 U.S.C. 206(a)(1), (i.e., the Federal 
minimum wage) or applicable State 
minimum wage law. 

Non-minority individuals means indi-
viduals who report themselves exclu-
sively as White, non-Hispanic. 

Performance period is the reporting 
period during which a DSU’s perform-
ance is measured. For Evaluation 
Standards 1 and 2, performance data 
must be aggregated and reported for 
each fiscal year beginning with fiscal 
year 1999. However, DSUs that exclu-
sively serve individuals with visual im-
pairments or blindness must report 
each year the aggregated data for the 2 
previous years for Performance Indica-
tors 1.1 through 1.6; the second year 
must coincide with the performance 
period for general or combined DSUs. 

Primary indicators means Perform-
ance Indicators 1.3, 1.4, and 1.5, which 
are specifically designed to measure— 

(1) The achievement of competitive, 
self-, or BEP employment with earn-
ings equivalent to the minimum wage 
or higher, particularly by individuals 
with significant disabilities; and 

(2) The ratio between the average 
hourly earnings of individuals who exit 
the VR program in competitive, self-, 
or BEP employment with earnings 
equivalent to the minimum wage or 
higher and the State’s average hourly 
earnings for all employed individuals. 

RSA–911 means the Case Service Re-
port that is submitted annually by a 
DSU as approved by the Office of Man-
agement and Budget (OMB). 
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Self-employment means an employ-
ment outcome in which the individual 
works for profit or fee in his or her own 
business, farm, shop, or office, includ-
ing sharecroppers. 

Service rate means the result obtained 
by dividing the number of individuals 
who exit the VR program after receiv-
ing one or more services under an IPE 
during any reporting period by the 
total number of individuals who exit 
the VR program (as defined in this sec-
tion) during that reporting period. 

State’s average hourly earnings means 
the average hourly earnings of all per-
sons in the State in which the DSU is 
located. 

(Authority: 29 U.S.C. 726(a)) 

§ 361.82 Evaluation standards. 
(a) The Secretary establishes two 

evaluation standards to evaluate the 
performance of each DSU that receives 
funds under this part. The evaluation 
standards assist the Secretary and 
each DSU to evaluate a DSU’s perform-
ance in serving individuals with dis-
abilities under the VR program. 

(b) A DSU must achieve successful 
performance on both evaluation stand-
ards during each performance period. 

(c) The evaluation standards for the 
VR program are— 

(1) Evaluation Standard 1—Employment 
outcomes. A DSU must assist any eligi-
ble individual, including an individual 
with a significant disability, to obtain, 
maintain, or regain high-quality em-
ployment. 

(2) Evaluation Standard 2—Equal ac-
cess to services. A DSU must ensure that 
individuals from minority backgrounds 
have equal access to VR services. 

(Approved by the Office of Management and 
Budget under control number 1820–0508) 

(Authority: 29 U.S.C. 726(a)) 

§ 361.84 Performance indicators. 
(a) The performance indicators estab-

lish what constitutes minimum com-
pliance with the evaluation standards. 

(b) The performance indicators re-
quire a DSU to provide information on 
a variety of factors to enable the Sec-
retary to measure compliance with the 
evaluation standards. 

(c) The performance indicators are as 
follows: 

(1) Employment outcomes. 
(i) Performance Indicator 1.1. The 

number of individuals exiting the VR 
program who achieved an employment 
outcome during the current perform-
ance period compared to the number of 
individuals who exit the VR program 
after achieving an employment out-
come during the previous performance 
period. 

(ii) Performance Indicator 1.2. Of all 
individuals who exit the VR program 
after receiving services, the percentage 
who are determined to have achieved 
an employment outcome. 

(iii) Performance Indicator 1.3. Of all 
individuals determined to have 
achieved an employment outcome, the 
percentage who exit the VR program in 
competitive, self-, or BEP employment 
with earnings equivalent to at least 
the minimum wage. 

(iv) Performance Indicator 1.4. Of all 
individuals who exit the VR program in 
competitive, self-, or BEP employment 
with earnings equivalent to at least 
the minimum wage, the percentage 
who are individuals with significant 
disabilities. 

(v) Performance Indicator 1.5. The av-
erage hourly earnings of all individuals 
who exit the VR program in competi-
tive, self-, or BEP employment with 
earnings levels equivalent to at least 
the minimum wage as a ratio to the 
State’s average hourly earnings for all 
individuals in the State who are em-
ployed (as derived from the Bureau of 
Labor Statistics report ‘‘State Average 
Annual Pay’’ for the most recent avail-
able year). 

(vi) Performance Indicator 1.6. Of all 
individuals who exit the VR program in 
competitive, self-, or BEP employment 
with earnings equivalent to at least 
the minimum wage, the difference be-
tween the percentage who report their 
own income as the largest single source 
of economic support at the time they 
exit the VR program and the percent-
age who report their own income as the 
largest single source of support at the 
time they apply for VR services. 

(2) Equal access to services. 
(i) Performance Indicator 2.1. The serv-

ice rate for all individuals with disabil-
ities from minority backgrounds as a 
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ratio to the service rate for all non-mi-
nority individuals with disabilities. 

(Approved by the Office of Management and 
Budget under control number 1820–0508) 

(Authority: 29 U.S.C. 726(a)) 

§ 361.86 Performance levels. 
(a) General. 
(1) Paragraph (b) of this section es-

tablishes performance levels for— 
(i) General or combined DSUs; and 
(ii) DSUs serving exclusively individ-

uals who are visually impaired or 
blind. 

(2) The Secretary may establish, by 
regulations, new performance levels. 

(b) Performance levels for each perform-
ance indicator. 

(1)(i) The performance levels for Per-
formance Indicators 1.1 through 1.6 
are— 

Performance in-
dicator 

Performance level by type of DSU 

General/Combined Blind 

1.1 ..................... Equal or exceed previous per-
formance period.

Same. 

1.2 ..................... 55.8% ........................................ 68.9%. 
1.3 ..................... 72.6% ........................................ 35.4%. 
1.4 ..................... 62.4% ........................................ 89.0%. 
1.5 ..................... .52 (Ratio) ................................. .59. 
1.6 ..................... 53.0 (Math. Difference) ............. 30.4. 

(ii) To achieve successful perform-
ance on Evaluation Standard 1 (Em-
ployment outcomes), a DSU must meet 
or exceed the performance levels estab-
lished for four of the six performance 
indicators in the evaluation standard, 
including meeting or exceeding the 
performance levels for two of the three 
primary indicators (Performance Indi-
cators 1.3, 1.4, and 1.5). 

(2)(i) The performance level for Per-
formance Indicator 2.1 is— 

Performance indicator Performance levels 

2.1 ...................................................... .80 (Ratio). 

(ii) To achieve successful perform-
ance on Evaluation Standard 2 (Equal 
access), DSUs must meet or exceed the 
performance level established for Per-
formance Indicator 2.1 or meet the per-
formance requirement in paragraph 
(2)(iii) of this section. 

(iii) If a DSU’s performance does not 
meet or exceed the performance level 
required for Performance Indicator 2.1, 
or if fewer than 100 individuals from a 
minority population have exited the 

VR program during the reporting pe-
riod, the DSU must describe the poli-
cies it has adopted or will adopt and 
the steps it has taken or will take to 
ensure that individuals with disabil-
ities from minority backgrounds have 
equal access to VR services. 

(Authority: 29 U.S.C. 726(a)) 

§ 361.88 Reporting requirements. 

(a) The Secretary requires that each 
DSU report within 60 days after the end 
of each fiscal year the extent to which 
the State is in compliance with the 
evaluation standards and performance 
indicators and include in this report 
the following RSA–911 data: 

(1) The number of individuals who 
exited the VR program in each closure 
category as specified in the definition 
of ‘‘Exit the VR program’’ under § 361.81. 

(2) The number of individuals who 
exited the VR program in competitive, 
self-, or BEP employment with earn-
ings at or above the minimum wage. 

(3) The number of individuals with 
significant disabilities who exited the 
VR program in competitive, self-, or 
BEP employment with earnings at or 
above the minimum wage. 

(4) The weekly earnings and hours 
worked of individuals who exited the 
VR program in competitive, self-, or 
BEP employment with earnings at or 
above the minimum wage. 

(5) The number of individuals who 
exited the VR program in competitive, 
self-, or BEP employment with earn-
ings at or above the minimum wage 
whose primary source of support at the 
time they applied for VR services was 
‘‘personal income.’’ 

(6) The number of individuals who 
exited the VR program in competitive, 
self-, or BEP employment with earn-
ings at or above the minimum wage 
whose primary source of support at clo-
sure was ‘‘personal income.’’ 

(7) The number of individuals exiting 
the VR program who are individuals 
from a minority background. 

(8) The number of non-minority indi-
viduals exiting the VR program. 

(9) The number of individuals from a 
minority background exiting the VR 
program after receiving services under 
an IPE. 
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(10) The number of non-minority in-
dividuals exiting the VR program after 
receiving services under an IPE. 

(b) In lieu of the report required in 
paragraph (a) of this section, a DSU 
may submit its RSA–911 data on tape, 
diskette, or any alternative electronic 
format that is compatible with RSA’s 
capability to process such an alter-
native, as long as the tape, diskette, or 
alternative electronic format includes 
the data that— 

(1) Are required by paragraph (a)(1) 
through (10) of this section; and 

(2) Meet the requirements of para-
graph (c) of this section. 

(c) Data reported by a DSU must be 
valid, accurate, and in a consistent for-
mat. If a DSU fails to submit data that 
are valid, accurate, and in a consistent 
format within the 60-day period, the 
DSU must develop a program improve-
ment plan pursuant to § 361.89(a). 

(Approved by the Office of Management and 
Budget under control number 1820–0508) 

(Authority: 29 U.S.C. 726(b)) 

§ 361.89 Enforcement procedures. 
(a) If a DSU fails to meet the estab-

lished performance levels on both eval-
uation standards as required by 
§ 361.82(b), the Secretary and the DSU 
must jointly develop a program im-
provement plan that outlines the spe-
cific actions to be taken by the DSU to 
improve program performance. 

(b) In developing the program im-
provement plan, the Secretary con-
siders all available data and informa-
tion related to the DSU’s performance. 

(c) When a program improvement 
plan is in effect, review of the plan is 
conducted on a biannual basis. If nec-
essary, the Secretary may request that 
a DSU make further revisions to the 
plan to improve performance. If the 
Secretary establishes new performance 
levels under § 361.86(a)(2), the Secretary 
and the DSU must jointly modify the 
program improvement plan based on 
the new performance levels. The Sec-
retary continues reviews and requests 
revisions until the DSU sustains satis-
factory performance based on the cur-
rent performance levels over a period 
of more than 1 year. 

(d) If the Secretary determines that a 
DSU with less than satisfactory per-

formance has failed to enter into a pro-
gram improvement plan or comply sub-
stantially with the terms and condi-
tions of the program improvement 
plan, the Secretary, consistent with 
the procedures specified in § 361.11, re-
duces or makes no further payments to 
the DSU under this program until the 
DSU has met one of these two require-
ments or raised its subsequent per-
formance to meet the current overall 
minimum satisfactory level on the 
compliance indicators. 

(Approved by the Office of Management and 
Budget under control number 1820–0508) 

(Authority: 29 U.S.C. 726(b) and (c)) 

APPENDIX A TO PART 361—QUESTIONS 
AND ANSWERS 

The following questions and answers pro-
vide a summary of some of the most common 
and critical questions that we received re-
garding this part 361 and the applicable re-
sponses. As is evident from the responses, we 
maintain that redefining the term ‘‘employ-
ment outcome’’ for purposes of the VR pro-
gram to mean outcomes that occur in inte-
grated settings will promote the provision of 
opportunities for all VR-eligible individuals 
to pursue the types of jobs that generally are 
available to the public. 

Is Extended Employment Still a Legitimate 
Employment Option? 

Yes. Employment in a sheltered setting is 
a legitimate and valuable employment op-
tion for individuals with disabilities. Imple-
mentation of these regulations will not 
change that fact. Individuals still may 
choose to pursue long-term extended em-
ployment outside of the VR program, and 
these regulations ensure that those individ-
uals’ needs are met by requiring the VR 
agency to make the necessary referral to 
local extended employment providers. 

Do the Regulations Restrict Individual Choice? 

No. We interpret the concept of individual 
choice in the Act as a choice among the em-
ployment outcomes under the VR program 
specified in the statute or by the Secretary 
in regulations. 

Extended employment (i.e., sheltered or 
non-integrated employment) remains both 
an initial step toward achieving integrated 
employment under the VR program and a 
long-term employment option through 
sources of support other than the VR pro-
gram. In recognizing that some individuals 
with disabilities may wish to work in an ex-
tended employment setting, these regula-
tions require the VR agency to ensure that 
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these individuals are afforded the oppor-
tunity to do so by referring them to local ex-
tended employment providers. Those pro-
viders currently support the vast majority of 
sheltered workers through non-VR program 
resources. Moreover, persons wishing to pre-
pare for integrated employment by initially 
working in an extended employment setting 
also may do so. In these cases, the VR agen-
cy cannot discontinue VR services until the 
individual transitions to integrated work in 
the community. 

Can State Agencies Refuse To Serve Those With 
the Most Significant Disabilities? 

No. Both the Act and regulations guard 
against that result. Persons with disabilities 
may not be excluded from the VR program 
based on an assumption or belief that the in-
dividual is incapable of working in an inte-
grated setting. Rather, State units are re-
quired to establish clear and convincing evi-
dence that an individual is incapable of 
achieving an employment outcome, for pur-
poses of the VR program, and must conduct 
a trial work assessment of the individual’s 
abilities before it can refuse services to any 
individual who it initially believes is incapa-
ble of working in an intergrated job setting. 

Are Homemaker and Unpaid Family Worker 
Considered Employment Outcomes for Pur-
poses of the VR Program? 

Yes. The chief purpose of the regulations is 
to ensure that individuals with disabilities 
participating in the VR program are able to 
pursue the same type of employment oppor-
tunities that are available to the general 
public. Extended employment jobs, unlike 
homemakers and unpaid family workers, are 
primarily reserved for those with disabil-
ities. 

Will the Regulations Serve To Close Down 
Sheltered Workshops? 

No. Sheltered workshops are primarily 
supported by other State, local, and private 
resources and rely very little on VR program 
funds. Persons who prefer to work in ex-
tended employment on a long-term basis are 
assured access to local extended employment 
programs through the referral requirements 
in the regulations. Also, those participants 
in the VR program who can best prepare for 
integrated employment by working in an ex-
tended employment setting as part of a 
training and assessment program are able to 
follow that path as well. Thus, extended em-
ployment programs and sheltered workshops 
continue to serve essentially the same role 
that they currently serve. 

[66 FR 7253, Jan. 22, 2001] 

PART 363—THE STATE SUPPORTED 
EMPLOYMENT SERVICES PROGRAM 

Subpart A—General 

Sec. 
363.1 What is the State Supported Employ-

ment Services Program? 
363.2 Who is eligible for an award? 
363.3 Who is eligible for services? 
363.4 What are the authorized activities 

under a State Supported Employment 
Services grant? 

363.5 What regulations apply? 
363.6 What definitions apply? 

Subpart B—How Does a State Apply for a 
Grant? 

363.10 What documents must a State submit 
to receive a grant? 

363.11 What information and assurances 
must be included in the State plan sup-
plement? 

Subpart C—How Does the Secretary Make 
a Grant? 

363.20 How does the Secretary allocate 
funds? 

363.21 How does the Secretary reallocate 
funds? 

Subparts D–E [Reserved] 

Subpart F—What Post-Award Conditions 
Must Be Met by a State? 

363.50 What collaborative agreements must 
the State develop? 

363.51 What are the allowable administra-
tive costs? 

363.52 What are the information collection 
and reporting requirements? 

363.53 What special conditions apply to 
services and activities under this pro-
gram? 

363.54 What requirements must a State 
meet before it provides for the transition 
of an individual to extended services? 

363.55 What are the requirements for suc-
cessfully rehabilitating an individual in 
supported employment? 

363.56 What notice requirements apply to 
this program? 

AUTHORITY: 29 U.S.C. 795j–q, unless other-
wise noted. 

SOURCE: 59 FR 8331, Feb. 18, 1993, unless 
otherwise noted. 
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Subpart A—General 
§ 363.1 What is the State Supported 

Employment Services Program? 
Under the State Supported Employ-

ment Services Program, the Secretary 
provides grants to assist States in de-
veloping and implementing collabo-
rative programs with appropriate enti-
ties to provide programs of supported 
employment services for individuals 
with the most severe disabilities who 
require supported employment services 
to enter or retain competitive employ-
ment. 

(Authority: 29 U.S.C. 795j) 

§ 363.2 Who is eligible for an award? 
Any State is eligible for an award 

under this program. 

(Authority: 29 U.S.C. 795n) 

§ 363.3 Who is eligible for services? 
A State may provide services under 

this program to any individual if— 
(a) The individual has been deter-

mined eligible for vocational rehabili-
tation services in accordance with the 
criteria in section 102(a)(1) of the Act; 

(b) The individual has been deter-
mined to be an individual with the 
most severe disabilities; and 

(c) Supported employment has been 
identified as the appropriate rehabili-
tation objective for the individual on 
the basis of a comprehensive assess-
ment of rehabilitation needs, including 
an evaluation of rehabilitation, career, 
and job needs. 

(Authority: 29 U.S.C. 795m) 

§ 363.4 What are the authorized activi-
ties under a State Supported Em-
ployment Services grant? 

Under this program, the following ac-
tivities are authorized: 

(a) Any particularized assessment 
that is needed to supplement the com-
prehensive assessment of rehabilita-
tion needs done under 34 CFR part 361 
and that is provided subsequent to the 
development of the individualized writ-
ten rehabilitation program. The sup-
plementary assessment may be pro-
vided in circumstances such as the fol-
lowing: 

(1) A reassessment of the suitability 
of the placement is warranted. 

(2) There is a change in the individ-
ual’s medical condition. 

(b) Development of and placement in 
jobs for individuals with the most se-
vere disabilities. 

(c) Provision of supported employ-
ment services that are needed to sup-
port individuals with the most severe 
disabilities in employment, such as— 

(1) Intensive on-the-job skills train-
ing and other training provided by 
skilled job trainers, co-workers, and 
other qualified individuals, and other 
services specified in section 103(a) of 
the Act in order to achieve and main-
tain job stability; 

(2) Follow-up services, including reg-
ular contact with employers, trainees 
with the most severe disabilities, par-
ents, guardians or other representa-
tives of trainees, and other suitable 
professional and informed advisors in 
order to reinforce and stabilize the job 
placement; and 

(3) Discrete post-employment serv-
ices following transition that are un-
available from an extended services 
provider and that are necessary to 
maintain the job placement, such as 
job station redesign, repair and main-
tenance of assistive technology, and re-
placement of prosthetic and orthotic 
devices. 

(Authority: 29 U.S.C. 795l) 

§ 363.5 What regulations apply? 

The following regulations apply to 
the State Supported Employment Serv-
ices Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 76 (State-Adminis-
tered Programs). 

(2) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(3) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(4) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(5) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(6) 34 CFR part 82 (New Restrictions 
on Lobbying). 
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(7) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(8) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 363. 
(c) The following regulations in 34 

CFR part 361 (The State Vocational Re-
habilitation Services Program): 
§§ 361.31; 361.32; 361.33; 361.34; 361.35; 
361.39; 361.40; 361.41; 361.42; 361.47(a); 
361.48; and 361.49. 

NOTE: Many of the regulatory provisions 
cross-referenced in § 363.5(c) are affected by 
statutory changes made by the Rehabilita-
tion Act Amendments of 1992. If these provi-
sions conflict with statutory language, they 
are superseded by the statutory language. 
Program regulations for part 361 are being 
amended to implement statutory changes. 
When final regulations for part 361 are pub-
lished, these cross-references will be cor-
rected, if necessary. 

(Authority: 29 U.S.C. 795j and 711(c)) 

§ 363.6 What definitions apply? 
(a) Definitions in 34 CFR part 361. The 

following terms used in this part are 
defined in 34 CFR 369.4(b): 
Act 
Designated State unit 
Individual with disabilities 
Individual with severe disabilities 
State plan 

(b) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Fiscal Year 
Nonprofit 
Private Secretary 
State 

(c) Other definitions. The following 
definitions also apply to this part: 

(1) Supported employment means— 
(i) Competitive employment in an in-

tegrated setting with ongoing support 
services for individuals with the most 
severe disabilities— 

(A) For whom competitive employ-
ment has not traditionally occurred or 
for whom competitive employment has 
been interrupted or intermittent as a 
result of a severe disability; and 

(B) Who, because of the nature and 
severity of their disabilities, need in-
tensive supported employment services 
from the designated State unit and ex-

tended services after transition in 
order to perform this work; or 

(ii) Transitional employment for in-
dividuals with the most severe disabil-
ities due to mental illness. 

(2) As used in the definition of ‘‘Sup-
ported employment’’— 

(i) Competitive employment means 
work— 

(A) In the competitive labor market 
that is performed on a full-time or 
part-time basis in an integrated set-
ting; and 

(B) For which an individual is com-
pensated at or above the minimum 
wage, but not less than the customary 
or usual wage paid by the employer for 
the same or similar work performed by 
individuals who are not disabled. 

(ii) Integrated setting means a setting 
typically found in the community in 
which an individual with the most se-
vere disabilities interacts with non-dis-
abled individuals, other than non-dis-
abled individuals who are providing 
services to that individual, to the same 
extent that non-disabled individuals in 
comparable positions interact with 
other persons. 

(iii) Supported employment services 
means on-going support services pro-
vided by the designated State unit with 
funds under this part— 

(A) For a period not to exceed 18 
months, unless under special cir-
cumstances a longer period to achieve 
job stabilization has been jointly 
agreed to by the individual and the re-
habilitation counselor and established 
in the individualized written rehabili-
tation program, before an individual 
with the most severe disabilities 
makes the transition to extended serv-
ices; and 

(B) As discrete post-employment 
services following transition in accord-
ance with § 363.4(c)(3); 

(iv) Extended services means on-going 
support services and other appropriate 
services provided by a State agency, a 
private nonprofit organization, em-
ployer, or any other appropriate re-
source, from funds other than funds re-
ceived under this part, part 381, part 
376, or part 380, after an individual with 
the most severe disabilities has made 
the transition from State vocational 
rehabilitation agency support; and 
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(v) Transitional employment means a 
series of temporary job placements in 
competitive work in an integrated 
work setting with on-going support 
services for individuals with the most 
severe disabilities due to mental ill-
ness. In transitional employment, the 
provision of on-going support services 
must include continuing sequential job 
placements until job permanency is 
achieved. 

(3) On-going support services means 
services that are— 

(i) Needed to support and maintain 
an individual with the most severe dis-
abilities in supported employment; 

(ii) Based on a determination by the 
designated State unit of the individ-
ual’s needs as specified in an individ-
ualized written rehabilitation program; 
and 

(iii) Furnished by the designated 
State unit from the time of job place-
ment until transition to extended serv-
ices, except as provided in § 363.4(c)(3) 
and, following transition, by one or 
more extended services providers 
throughout the individual’s term of 
employment in a particular job place-
ment or multiple placements if those 
placements are being provided under a 
program of transitional employment. 
On-going support services must in-
clude, at a minimum, twice-monthly 
monitoring at the work site of each in-
dividual in supported employment to 
assess employment stability, unless 
under special circumstances, especially 
at the request of the individual, the in-
dividualized written rehabilitation pro-
gram provides for off-site monitoring, 
and, based upon that assessment, the 
coordination or provision of specific 
services at or away from the work site, 
that are needed to maintain employ-
ment stability. If off-site monitoring is 
determined to be appropriate, it must, 
at a minimum, consist of two meetings 
with the individual and one contact 
with the employer each month. On- 
going support services consist of— 

(A) Any particularized assessment 
needed to supplement the comprehen-
sive assessment of rehabilitation needs; 

(B) The provision of skilled job train-
ers who accompany the individual for 
intensive job skill training at the work 
site; 

(C) Job development and placement; 

(D) Social skills training; 
(E) Regular observation or super-

vision of the individual; 
(F) Follow-up services such as reg-

ular contact with the employers, the 
individuals, the parents, family mem-
bers, guardians, advocates or author-
ized representatives of the individuals, 
and other suitable professional and in-
formed advisors, in order to reinforce 
and stabilize the job placement; 

(G) Facilitation of natural supports 
at the worksite; 

(H) Any other service identified in 
the scope of rehabilitation services de-
scribed in 34 CFR part 361; and 

(I) Any service similar to the fore-
going services. 

(Authority: 29 U.S.C. 706(18), 711(c), and 795j) 

[59 FR 8331, Feb. 18, 1993, as amended at 62 
FR 6363, Feb. 11, 1997] 

Subpart B—How Does a State 
Apply for a Grant? 

§ 363.10 What documents must a State 
submit to receive a grant? 

To receive a grant under this part, a 
State must submit to the Secretary, as 
part of the State plan under 34 CFR 
part 361, a State plan supplement that 
meets the requirements of § 363.11. 

(Authority: 29 U.S.C. 795n) 

§ 363.11 What information and assur-
ances must be included in the State 
plan supplement? 

Each State plan supplement must in-
clude the following: 

(a) Designated State agency. Designate 
the State unit or units for vocational 
rehabilitation services identified in the 
State plan submitted under 34 CFR 
part 361 as the State agency or agen-
cies to administer this program. 

(b) Results of needs assessment. Sum-
marize the results of the needs assess-
ment of individuals with severe disabil-
ities conducted under title I of the Act 
with respect to the rehabilitation and 
career needs of individuals with severe 
disabilities and the need for supported 
employment services. The results of 
the needs assessment must address the 
coordination and use of information 
within the State relating to section 
618(b)(1)(c) of the Individuals with Dis-
abilities Education Act. 
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(c) Quality, scope, and extent of serv-
ices. Describe the quality, scope, and 
extent of supported employment serv-
ices to be provided to individuals with 
the most severe disabilities under this 
program. The description must address 
the timing of the transition to ex-
tended services referred to in 
§ 363.50(b)(2). 

(d) Distribution of funds. Describe the 
State’s goals and plans with respect to 
the distribution of funds received under 
§ 363.20. 

(e) Collaboration. Demonstrate evi-
dence of the efforts of the designated 
State unit to identify and make ar-
rangements, including entering into 
cooperative agreements, with— 

(1) Other State agencies and other 
appropriate entities to assist in the 
provision of supported employment 
services; and 

(2) Other public or non-profit agen-
cies or organizations within the State, 
employers, natural supports, and other 
entities with respect to the provision 
of extended services. 

(f) Minority outreach. Describe the 
designated State unit’s outreach proce-
dures for identifying and serving indi-
viduals with the most severe disabil-
ities who are minorities. 

(g) Assurances. Provide assurances 
that— 

(1) Funds made available under this 
part will only be used to provide sup-
ported employment services authorized 
under the Act to individuals who are 
eligible under this part to receive the 
services; 

(2) The comprehensive assessments of 
individuals with severe disabilities 
conducted under section 102(b)(1)(A) 
and funded under title I of the Act will 
include consideration of supported em-
ployment as an appropriate rehabilita-
tion objective; 

(3) An individualized written reha-
bilitation program, as required by sec-
tion 102 of the Act, will be developed 
and updated, using funds under title I, 
that— 

(i) Specifies the supported employ-
ment services to be provided to each 
individual served under this program, 
including a description of the expected 
extended services needed, which may 
include natural supports, and an iden-
tification of the State, Federal, or pri-

vate programs or other resources that 
will provide the extended services, in-
cluding a description of the basis for 
determining that extended services are 
available, or to the extent that it is 
not possible to identify the source of 
extended services at the time the indi-
vidualized written rehabilitation pro-
gram is developed, a statement describ-
ing the basis for concluding that there 
is a reasonable expectation that 
sources will become available; 

(ii) Provides for periodic monitoring 
to ensure that each individual with se-
vere disabilities is making satisfactory 
progress toward meeting the weekly 
work requirement established in the 
individualized written rehabilitation 
program by the time of transition to 
extended services; 

(4) The State will use funds provided 
under this part only to supplement, 
and not supplant, the funds provided 
under title I of the Act, in providing 
supported employment services speci-
fied in the individualized written reha-
bilitation program; 

(5) Services provided under an indi-
vidualized written rehabilitation pro-
gram will be coordinated with services 
provided under other individualized 
plans established under other Federal 
or State programs; 

(6) To the extent job skills training is 
provided, the training will be provided 
on-site; 

(7) Supported employment services 
will include placement in an integrated 
setting for the maximum number of 
hours possible based on the unique 
strengths, resources, interests, con-
cerns, abilities, and capabilities of in-
dividuals with the most severe disabil-
ities; 

(8) The designated State agency or 
agencies will expend no more than 5 
percent of the State’s allotment under 
this part for administrative costs of 
carrying out this program; and 

(9) The public participation require-
ments of section 101(a)(23) are met. 

(h) Other information. Contain any 
other information and be submitted in 
the form and in accordance with the 
procedures that the Secretary may re-
quire. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: 29 U.S.C. 795n) 
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Subpart C—How Does the 
Secretary Make a Grant? 

§ 363.20 How does the Secretary allo-
cate funds? 

The Secretary allocates funds under 
this program in accordance with sec-
tion 632(a) of the Act. 

(Authority: 29 U.S.C. 795k) 

§ 363.21 How does the Secretary reallo-
cate funds? 

The Secretary reallocates funds in 
accordance with section 632(b) of the 
Act. 

(Authority: 29 U.S.C. 795k) 

Subparts D–E [Reserved] 

Subpart F—What Post-Award Con-
ditions Must Be Met by a 
State? 

§ 363.50 What collaborative agree-
ments must the State develop? 

(a) A designated State unit must 
enter into one or more written cooper-
ative agreements or memoranda of un-
derstanding with other appropriate 
State agencies, private nonprofit orga-
nizations, and other available funding 
sources to ensure collaboration in a 
plan to provide supported employment 
services and extended services to indi-
viduals with the most severe disabil-
ities. 

(b) A cooperative agreement or 
memorandum of understanding must, 
at a minimum, specify the following: 

(1) The supported employment serv-
ices to be provided by the designated 
State unit with funds received under 
this part. 

(2) The extended services to be pro-
vided by relevant State agencies, pri-
vate nonprofit organizations, or other 
sources following the cessation of sup-
ported employment services under this 
part. 

(3) The estimated funds to be ex-
pended by the participating party or 
parties in implementing the agreement 
or memorandum. 

(4) The projected number of individ-
uals with the most severe disabilities 
who will receive supported employ-

ment services and extended services 
under the agreement or memorandum. 

(Authority: 29 U.S.C. 795n) 

§ 363.51 What are the allowable admin-
istrative costs? 

(a) Administrative costs—general. Ex-
penditures are allowable for the fol-
lowing administrative costs: 

(1) Administration of the State plan 
supplement for this program. 

(2) Planning program development, 
and personnel development to imple-
ment a system of supported employ-
ment services. 

(3) Monitoring, supervision, and eval-
uation of this program. 

(4) Technical assistance to other 
State agencies, private nonprofit orga-
nizations, and businesses and indus-
tries. 

(b) Limitation on administrative costs. 
Not more than five percent of a State’s 
allotment may be expended for admin-
istrative costs for carrying out this 
program. 

(Authority: 29 U.S.C. 795n) 

§ 363.52 What are the information col-
lection and reporting require-
ments? 

(a) A State shall collect and report 
information as required under section 
13 of the Act for each individual with 
the most severe disabilities served 
under this program. 

(b) The State shall collect and report 
separately information for 

(1) Supported employment clients 
served under this program; and 

(2) Supported employment clients 
served under 34 CFR part 361. 

(Approved by the Office of Management and 
Budget under control number 1820–0551) 

(Authority: 29 U.S.C. 712 and 795o) 

§ 363.53 What special conditions apply 
to services and activities under this 
program? 

Each grantee shall coordinate the 
services provided to an individual 
under this part and under 34 CFR part 
361 to ensure that the services are com-
plementary and not duplicative. 

(Authority: 29 U.S.C. 711(c) and 795p) 
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§ 363.54 What requirements must a 
State meet before it provides for 
the transition of an individual to 
extended services? 

A designated State unit must provide 
for the transition of an individual with 
the most severe disabilities to ex-
tended services no later than 18 months 
after placement in supported employ-
ment, unless a longer period is estab-
lished in the individualized written re-
habilitation program, and only if the 
individual has made substantial 
progress toward meeting the hours-per- 
week work goal provided for in the in-
dividualized written rehabilitation pro-
gram, the individual is stabilized in the 
job, and extended services are available 
and can be provided without a hiatus in 
services. 

(Authority: 29 U.S.C. 795n and 711(c)) 

§ 363.55 What are the requirements for 
successfully rehabilitating an indi-
vidual in supported employment? 

An individual with the most severe 
disabilities who is receiving supported 
employment services is considered to 
be successfully rehabilitated if the in-
dividual maintains a supported em-
ployment placement for 60 days after 
making the transition to extended 
services. 

(Authority: 29 U.S.C. 711(c)) 

§ 363.56 What notice requirements 
apply to this program? 

Each grantee must advise applicants 
for or recipients of services under this 
part, or as appropriate, the parents, 
family members, guardians, advocates, 
or authorized representatives of those 
individuals, of the availability and pur-
poses of the State’s Client Assistance 
Program, including information on 
seeking assistance from that program. 

(Authority: 29 U.S.C. 718a) 

PART 364—STATE INDEPENDENT 
LIVING SERVICES PROGRAM 
AND CENTERS FOR INDEPENDENT 
LIVING PROGRAM: GENERAL 
PROVISIONS 

Subpart A—General 

Sec. 
364.1 What programs are covered? 

364.2 What is the purpose of the programs 
authorized by chapter 1 of title VII? 

364.3 What regulations apply? 
364.4 What definitions apply? 
364.5 What is program income and how may 

it be used? 
364.6 What requirements apply to the obli-

gation of Federal funds and program in-
come? 

Subpart B—What Are the Application 
Requirements? 

364.10 What are the application require-
ments? 

364.11 When must the State plan be sub-
mitted for approval? 

364.12 How does the Secretary approve 
State plans? 

364.13 Under what circumstances may funds 
be withheld, reduced, limited, or termi-
nated? 

Subpart C—What Are the State Plan 
Requirements? 

364.20 What are the general requirements 
for a State plan? 

364.21 What are the requirements for the 
Statewide Independent Living Council 
(SILC)? 

364.22 What is the State’s responsibility for 
administration of the programs author-
ized by chapter 1 of title VII? 

364.23 What are the staffing requirements? 
364.24 What assurances are required for staff 

development? 
364.25 What are the requirements for a 

statewide network of centers for inde-
pendent living? 

364.26 What are the requirements for co-
operation, coordination, and working re-
lationships? 

364.27 What are the requirements for coordi-
nating Independent Living (IL) services? 

364.28 What requirements relate to IL serv-
ices for older individuals who are blind? 

364.29 What are the requirements for coordi-
nating Federal and State sources of fund-
ing? 

364.30 What notice must be given about the 
Client Assistance Program (CAP)? 

364.31 What are the affirmative action re-
quirements? 

364.32 What are the requirements for out-
reach? 

364.33 What is required to meet minority 
needs? 

364.34 What are the fiscal and accounting 
requirements? 

364.35 What records must be maintained? 
364.36 What are the reporting requirements? 
364.37 What access to records must be pro-

vided? 
364.38 What methods of evaluation must the 

State plan include? 
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364.39 What requirements apply to the ad-
ministration of grants under the Centers 
for Independent Living program? 

364.40 Who is eligible to receive IL services? 
364.41 What assurances must be included re-

garding eligibility? 
364.42 What objectives and information 

must be included in the State plan? 
364.43 What requirements apply to the pro-

vision of State IL services? 

Subpart D—What Conditions Must Be Met 
After an Award? 

364.50 What requirements apply to the proc-
essing of referrals and applications? 

364.51 What requirements apply to deter-
minations of eligibility or ineligibility? 

364.52 What are the requirements for an IL 
plan? 

364.53 What records must be maintained for 
the individual? 

364.54 What are the durational limitations 
on IL services? 

364.55 What standards shall service pro-
viders meet? 

364.56 What are the special requirements 
pertaining to the protection, use, and re-
lease of personal information? 

364.57 What functions and responsibilities 
may the State delegate? 

364.58 What appeal procedures must be 
available to consumers? 

364.59 May an individual’s ability to pay be 
considered in determining his or her par-
ticipation in the costs of IL services? 

AUTHORITY: 29 Awarding Grants U.S.C. 796– 
796f-5, unless otherwise noted. 

SOURCE: 59 FR 41887, Aug. 15, 1994, unless 
otherwise noted. 

Subpart A—General 

§ 364.1 What programs are covered? 

(a) This part includes general re-
quirements applicable to the conduct 
of the following programs authorized 
under title VII of the Rehabilitation 
Act of 1973, as amended: 

(1) The State Independent Living 
Services (SILS) program (34 CFR part 
365). 

(2) The Centers for Independent Liv-
ing (CIL) program (34 CFR part 366). 

(b) Some provisions in this part also 
are made specifically applicable to the 
Independent Living Services for Older 
Individuals Who Are Blind (OIB) pro-
gram (34 CFR part 367). 

(Authority: 29 U.S.C. 711(c) and 796–796f-5) 

§ 364.2 What is the purpose of the pro-
grams authorized by chapter 1 of 
title VII? 

The purpose of the SILS and CIL pro-
grams authorized by chapter 1 of title 
VII of the Act is to promote a philos-
ophy of independent living (IL), includ-
ing a philosophy of consumer control, 
peer support, self-help, self-determina-
tion, equal access, and individual and 
system advocacy, to maximize the 
leadership, empowerment, independ-
ence, and productivity of individuals 
with significant disabilities, and to 
promote and maximize the integration 
and full inclusion of individuals with 
significant disabilities into the main-
stream of American society by pro-
viding financial assistance to States— 

(a) For providing, expanding, and im-
proving the provision of IL services; 

(b) To develop and support statewide 
networks of centers for independent 
living (centers); and 

(c) For improving working relation-
ships among— 

(1) SILS programs; 
(2) Centers; 
(3) Statewide Independent Living 

Councils (SILCs) established under sec-
tion 705 of the Act; 

(4) State vocational rehabilitation 
(VR) programs receiving assistance 
under title I and under part C of title 
VI of the Act; 

(5) Client assistance programs (CAPs) 
receiving assistance under section 112 
of the Act; 

(6) Programs funded under other ti-
tles of the Act; 

(7) Programs funded under other Fed-
eral laws; and 

(8) Programs funded through non- 
Federal sources. 

(Authority: 29 U.S.C. 796) 

§ 364.3 What regulations apply? 
The following regulations apply to 

the SILS and CIL programs: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations), with respect to grants or 
subgrants to an eligible agency that is 
not a State or local government or In-
dian tribal organization. 
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(2) 34 CFR part 75 (Direct Grant Pro-
grams), with respect to grants under 
subparts B and C of 34 CFR part 366. 

(3) 34 CFR part 76 (State-Adminis-
tered Programs), with respect to grants 
under 34 CFR part 365 and subpart D of 
34 CFR part 366. 

(4) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(5) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(6) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments), with respect to 
grants to an eligible agency that is a 
State or local government or Indian 
tribal organization. 

(7) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(8) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(9) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(10) 34 CFR part 86 (Drug-Free 
Schools and Campuses). 

(b) The regulations in this part 364. 
(c) The regulations in 34 CFR parts 

365 and 366 as applicable. 

(Authority: 29 U.S.C. 711(c)) 

§ 364.4 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part and in 34 
CFR parts 365, 366, and 367 are defined 
in 34 CFR 77.1: 

Applicant 
Application 
Award 
Department 
EDGAR 
Fiscal year 
Nonprofit 
Private 
Project 
Public 
Secretary 

(b) Other definitions. The following 
definitions also apply to this part and 
to 34 CFR parts 365, 366, and 367: 

Act means the Rehabilitation Act of 
1973, as amended. 

Administrative support services means 
assistance to support IL programs and 
the activities of centers and may in-

clude financial and technical assist-
ance in planning, budget development, 
and evaluation of center activities, and 
support for financial management (in-
cluding audits), personnel develop-
ment, and recordkeeping activities. 

(Authority: 29 U.S.C. 796c(c)(2)) 

Advocacy means pleading an individ-
ual’s cause or speaking or writing in 
support of an individual. To the extent 
permitted by State law or the rules of 
the agency before which an individual 
is appearing, a non-lawyer may engage 
in advocacy on behalf of another indi-
vidual. Advocacy may— 

(1) Involve representing an indi-
vidual— 

(i) Before private entities or organi-
zations, government agencies (whether 
State, local, or Federal), or in a court 
of law (whether State or Federal); or 

(ii) In negotiations or mediation, in 
formal or informal administrative pro-
ceedings before government agencies 
(whether State, local, or Federal), or in 
legal proceedings in a court of law; and 

(2) Be on behalf of— 
(i) A single individual, in which case 

it is individual advocacy; 
(ii) A group or class of individuals, in 

which case it is systems (or systemic) ad-
vocacy; or 

(iii) Oneself, in which case it is self 
advocacy. 

Attendant care means a personal as-
sistance service provided to an indi-
vidual with significant disabilities in 
performing a variety of tasks required 
to meet essential personal needs in 
areas such as bathing, communicating, 
cooking, dressing, eating, home-
making, toileting, and transportation. 

(Authority: 20 U.S.C. 706(30)(B)(vi)) 

Center for independent living means a 
consumer-controlled, community- 
based, cross-disability, nonresidential, 
private nonprofit agency that— 

(1) Is designed and operated within a 
local community by individuals with 
disabilities; and 

(2) Provides an array of IL services. 

(Authority: 29 U.S.C. 796a(1)) 

Consumer control means, with respect 
to a center or eligible agency, that the 
center or eligible agency vests power 
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and authority in individuals with dis-
abilities, including individuals who are 
or have been recipients of IL services. 

(Authority: 29 U.S.C. 796a(2)) 

Cross-disability means, with respect to 
a center, that a center provides IL 
services to individuals representing a 
range of significant disabilities and 
does not require the presence of one or 
more specific significant disabilities 
before determining that an individual 
is eligible for IL services. 

(Authority: 29 U.S.C. 796a(1)) 

Designated State agency or State agen-
cy means the sole State agency des-
ignated to administer (or supervise 
local administration of) the State plan 
for VR services. The term includes the 
State agency for individuals who are 
blind, if that agency has been des-
ignated as the sole State agency with 
respect to that part of the State VR 
plan relating to the vocational reha-
bilitation of individuals who are blind. 

(Authority: 29 U.S.C.. 706(3) and 721(a)(1)(A)) 

Designated State unit means either— 
(1) The State agency or the bureau, 

division, or other organizational unit 
within a State agency that is primarily 
concerned with the vocational rehabili-
tation, or vocational and other reha-
bilitation, of individuals with disabil-
ities and that is responsible for the ad-
ministration of the VR program of the 
State agency; or 

(2) The independent State commis-
sion, board, or other agency that has 
the vocational rehabilitation, or voca-
tional and other rehabilitation, of indi-
viduals with disabilities as its primary 
function. 

(Authority: 29 U.S.C. 706(3) and 721(a)(2)(A)) 

Eligible agency means a consumer- 
controlled, community-based, cross- 
disability, nonresidential, private, non-
profit agency. 

Authority: 29 U.S.C. 796f–5) 

Independent living core services mean, 
for purposes of services that are sup-
ported under the SILS or CIL pro-
grams— 

(1) Information and referral services; 
(2) IL skills training; 

(3) Peer counseling, including cross- 
disability peer counseling; and 

(4) Individual and systems advocacy. 

(Authority: 29 U.S.C. 706(29)) 

Independent living services includes 
the independent living core services 
and— 

(1) Counseling services, including 
psychological, psychotherapeutic, and 
related services; 

(2) Services related to securing hous-
ing or shelter, including services re-
lated to community group living, that 
are supportive of the purposes of the 
Act, and adaptive housing services, in-
cluding appropriate accommodations 
to and modifications of any space used 
to serve, or to be occupied by, individ-
uals with significant disabilities; 

(3) Rehabilitation technology; 
(4) Mobility training; 
(5) Services and training for individ-

uals with cognitive and sensory disabil-
ities, including life skills training and 
interpreter and reader services; 

(6) Personal assistance services, in-
cluding attendant care and the train-
ing of personnel providing these serv-
ices; 

(7) Surveys, directories, and other ac-
tivities to identify appropriate hous-
ing, recreation opportunities, and ac-
cessible transportation, and other sup-
port services; 

(8) Consumer information programs 
on rehabilitation and IL services avail-
able under the Act, especially for mi-
norities and other individuals with sig-
nificant disabilities who have tradi-
tionally been unserved or underserved 
by programs under the Act; 

(9) Education and training necessary 
for living in a community and partici-
pating in community activities; 

(10) Supported living; 
(11) Transportation, including refer-

ral and assistance for transportation; 
(12) Physical rehabilitation; 
(13) Therapeutic treatment; 
(14) Provision of needed prostheses 

and other appliances and devices; 
(15) Individual and group social and 

recreational services; 
(16) Training to develop skills specifi-

cally designed for youths who are indi-
viduals with significant disabilities to 
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promote self-awareness and esteem, de-
velop advocacy and self-empowerment 
skills, and explore career options; 

(17) Services for children; 
(18) Services under other Federal, 

State, or local programs designed to 
provide resources, training, counseling, 
or other assistance of substantial ben-
efit in enhancing the independence, 
productivity, and quality of life of indi-
viduals with significant disabilities; 

(19) Appropriate preventive services 
to decrease the need of individuals with 
significant disabilities assisted under 
the Act for similar services in the fu-
ture; 

(20) Community awareness programs 
to enhance the understanding and inte-
gration into society of individuals with 
significant disabilities; and 

(21) Any other services that may be 
necessary to improve the ability of an 
individual with a significant disability 
to function, continue functioning, or 
move toward functioning independ-
ently in the family or community or to 
continue in employment and that are 
not inconsistent with any other provi-
sions of the Act. 

(Authority: 29 U.S.C. 796e–2(1)) 

Individual with a disability means an 
individual who— 

(1) Has a physical, mental, cognitive, 
or sensory impairment that substan-
tially limits one or more of the individ-
ual’s major life activities; 

(2) Has a record of such an impair-
ment; or 

(3) Is regarded as having such an im-
pairment. 

(Authority: 29 U.S.C. 706(8)(B)) 

Individual with a significant disability 
means an individual with a severe 
physical, mental, cognitive, or sensory 
impairment whose ability to function 
independently in the family or commu-
nity or whose ability to obtain, main-
tain, or advance in employment is sub-
stantially limited and for whom the de-
livery of IL services will improve the 
ability to function, continue func-
tioning, or move toward functioning 
independently in the family or commu-
nity or to continue in employment. 

(Authority: 29 U.S.C. 706(15)(B)) 

Legally authorized advocate or rep-
resentative means an individual who is 
authorized under State law to act or 
advocate on behalf of another indi-
vidual. Under certain circumstances, 
State law permits only an attorney, 
legal guardian, or individual with a 
power of attorney to act or advocate on 
behalf of another individual. In other 
circumstances, State law may permit 
other individuals to act or advocate on 
behalf of another individual. 

(Authority: 29 U.S.C. 711(c)) 

Minority group means Alaskan Na-
tives, American Indians, Asian Ameri-
cans, Blacks (African Americans), His-
panic Americans, Native Hawaiians, 
and Pacific Islanders. 

Nonresidential means, with respect to 
a center, that the center, as of October 
1, 1994, does not operate or manage 
housing or shelter for individuals as an 
IL service on either a temporary or 
long-term basis unless the housing or 
shelter is— 

(1) Incidental to the overall operation 
of the center; 

(2) Necessary so that the individual 
may receive an IL service; and 

(3) Limited to a period not to exceed 
eight weeks during any six-month pe-
riod. 

(Authority: 29 U.S.C. 796a, 796f–1(f) and 706f– 
2(f)) 

Peer relationships mean relationships 
involving mutual support and assist-
ance among individuals with signifi-
cant disabilities who are actively pur-
suing IL goals. 

Peer role models means individuals 
with significant disabilities whose 
achievements can serve as a positive 
example for other individuals with sig-
nificant disabilities. 

Personal assistance services means a 
range of IL services, provided by one or 
more persons, designed to assist an in-
dividual with a significant disability to 
perform daily living activities on or off 
the job that the individual would typi-
cally perform if the individual did not 
have a disability. These IL services 
must be designed to increase the indi-
vidual’s control in life and ability to 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00317 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



318 

34 CFR Ch. III (7–1–04 Edition) § 364.5 

perform everyday activities on or off 
the job. 

(Authority: 29 U.S.C. 706(11)) 

Service provider means— 
(1) A designated State unit (DSU) 

that directly provides IL services to in-
dividuals with significant disabilities; 

(2) A center that receives financial 
assistance under part B or C of chapter 
1 of title VII of the Act; or 

(3) Any other entity or individual 
that meets the requirements of 
§ 364.43(e) and provides IL services 
under a grant or contract from the 
DSU pursuant to § 364.43(b). 

(Authority: 29 U.S.C. 711(c) and 796(e)) 

Significant disability means a severe 
physical, mental, cognitive, or sensory 
impairment that substantially limits 
an individual’s ability to function inde-
pendently in the family or community 
or to obtain, maintain, or advance in 
employment. 

State means, except for sections 
711(a)(2)(A) and 721(c)(2)(A) and where 
otherwise specified in the Act, in addi-
tion to each of the several States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
the United States Virgin Islands, 
Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, and the Republic of Palau (until 
the Compact of Free Association with 
Palau takes effect). 

(Authority: 29 U.S.C. 706(16)) 

State plan means the State IL plan 
required under section 704 of title VII 
of the Act. 

Transportation means travel and re-
lated expenses that are necessary to 
enable an individual with a significant 
disability to benefit from another IL 
service and travel and related expenses 
for an attendant or aide if the services 
of that attendant or aide are necessary 
to enable an individual with a signifi-
cant disability to benefit from that IL 
service. 

(Authority: 29 U.S.C. 706(30)(B)(xi) and 711(c)) 

Unserved and underserved groups or 
populations, with respect to groups or 
populations of individuals with signifi-
cant disabilities in a State, include, 

but are not limited to, groups or popu-
lations of individuals with significant 
disabilities who— 

(1) Have cognitive and sensory im-
pairments; 

(2) Are members of racial and ethnic 
minority groups; 

(3) Live in rural areas; or 
(4) Have been identified by the eligi-

ble agency as unserved or underserved 
within a center’s project area. 

(Authority: 29 U.S.C. 706, 711(c), and 796f– 
796f–5) 

§ 364.5 What is program income and 
how may it be used? 

(a) Definition. Program income means 
gross income received by a grantee 
under title VII of the Act that is di-
rectly generated by an activity sup-
ported under 34 CFR part 365, 366, or 
367. 

(b) Sources. Sources of program in-
come include, but are not limited to, 
payments received from workers’ com-
pensation funds or fees for services to 
defray part or all of the costs of serv-
ices provided to particular consumers. 

(c) Use of program income. (1) Program 
income, whenever earned, must be used 
for the provision of IL services or the 
administration of the State plan, as ap-
propriate. 

(2) A service provider is authorized to 
treat program income as— 

(i) A deduction from total allowable 
costs charged to a Federal grant, in ac-
cordance with 34 CFR 80.25(g)(1); or 

(ii) An addition to the grant funds to 
be used for additional allowable pro-
gram expenditures, in accordance with 
34 CFR 80.25(g)(2). 

(3) Program income may not be used 
to meet the non-Federal share require-
ment under 34 CFR 365.12(b). 

(Authority: 29 U.S.C. 711(c); 34 CFR 80.25) 

§ 364.6 What requirements apply to the 
obligation of Federal funds and pro-
gram income? 

(a) Except as provided in paragraph 
(b) of this section, any Federal funds, 
including reallotted funds, that are ap-
propriated for a fiscal year to carry out 
a program under 34 CFR part 365, 366, 
or 367 that are not obligated or ex-
pended by the DSU or center prior to 
the beginning of the succeeding fiscal 
year, and any program income received 
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during a fiscal year that is not obli-
gated or expended by the DSU or cen-
ter prior to the beginning of the suc-
ceeding fiscal year in which the pro-
gram income was received, remain 
available for obligation and expendi-
ture by the DSU or center during that 
succeeding fiscal year. 

(b) Federal funds appropriated for a 
fiscal year under part B of chapter 1 
and under chapter 2 of title VII of the 
Act remain available for obligation in 
the succeeding fiscal year only to the 
extent that the DSU complied with any 
matching requirement by obligating, in 
accordance with 34 CFR 76.707, the non- 
Federal share in the fiscal year for 
which the funds were appropriated. 

(Authority: 29 U.S.C. 718) 

Subpart B—What Are the 
Application Requirements? 

§ 364.10 What are the application re-
quirements? 

To receive a grant from a State’s al-
lotment of funds under parts B and C of 
chapter 1 of title VII of the Act and 34 
CFR parts 365 and 366, a State shall 
submit to the Secretary, and obtain ap-
proval of, a three-year State plan 
meeting the requirements in subpart C 
of this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(a)(1)) 

§ 364.11 When must the State plan be 
submitted for approval? 

The designated State unit (DSU) 
shall submit to the Secretary for ap-
proval the three-year State plan no 
later than July 1 of the year preceding 
the first fiscal year of the three-year 
period for which the State plan is sub-
mitted. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(a)(4)) 

§ 364.12 How does the Secretary ap-
prove State plans? 

(a) General. The Secretary approves a 
State plan that the Secretary deter-
mines meets the requirements of sec-
tion 704 of the Act and subparts B 
through D of this part and disapproves 

a plan that does not meet these re-
quirements. 

(b) Informal resolution. If the Sec-
retary intends to disapprove the State 
plan, the Secretary attempts to resolve 
disputed issues informally with State 
officials. 

(c) Notice of formal hearing. If, after 
reasonable effort has been made to re-
solve the dispute informally, no resolu-
tion has been reached, the Secretary 
provides written notice to the DSU and 
the SILC of the intention to disapprove 
the State plan and of the opportunity 
for a hearing. 

(d) Hearing. (1) If the DSU requests a 
hearing, the Secretary designates one 
or more individuals, either from the 
Department or elsewhere, not respon-
sible for or connected with the Depart-
ment’s administration of the programs 
authorized by title VII of the Act, to 
conduct a hearing. 

(2) If more than one individual is des-
ignated, the Secretary designates one 
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one 
individual is designated, that indi-
vidual is the Hearing Official. 

(e) Judicial review. A State may ap-
peal the Secretary’s decision to dis-
approve its State plan by filing a peti-
tion for review with the U.S. Court of 
Appeals for the circuit in which the 
State is located, in accordance with 
section 107(d) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796d–1(a)) 

§ 364.13 Under what circumstances 
may funds be withheld, reduced, 
limited, or terminated? 

(a) When withheld, reduced, limited, or 
terminated. Payments to a State under 
chapter 1 of title VII of the Act may be 
withheld, reduced, limited, or termi-
nated as provided by section 107(c) of 
the Act if the Secretary finds that— 

(1) The State plan has been so 
changed that it no longer conforms 
with the requirements of section 704 of 
the Act; or 

(2) In the administration of the State 
plan, there is a failure to comply sub-
stantially with any provision of the 
plan. 

(b) Informal resolution. If the Sec-
retary intends to withhold, reduce, 
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limit, or terminate payment of funds 
to a State under title VII of the Act as 
provided by section 107(c) of the Act, 
the Secretary attempts to resolve dis-
puted issues informally with State offi-
cials. 

(c) Notice of formal hearing. If, after 
reasonable effort has been made to re-
solve the dispute informally, no resolu-
tion has been reached, the Secretary 
provides written notice to the DSU and 
SILC of the intention to withhold, re-
duce, limit, or terminate payment of 
funds under title VII of the Act and of 
the opportunity for a hearing. 

(d) Hearing. If the DSU requests a 
hearing, the Secretary designates an 
administrative law judge (ALJ) in the 
Office of Administrative Law Judges to 
conduct a hearing in accordance with 
the provisions of 34 CFR part 81, sub-
part A. 

(e) Initial decision. The ALJ issues an 
initial decision in accordance with 34 
CFR 81.41. 

(f) Petition for review of an initial deci-
sion. The DSU may seek the Sec-
retary’s review of an ALJ’s initial deci-
sion in accordance with 34 CFR 81.42. 

(g) Review by the Secretary. The Sec-
retary reviews an ALJ’s initial deci-
sion in accordance with 34 CFR 81.43. 

(h) Final decision of the Department. 
The ALJ’s initial decision becomes the 
final decision of the Department in ac-
cordance with 34 CFR 81.44. 

(i) Judicial review. A State may ap-
peal the Secretary’s final decision to 
withhold, reduce, limit, or terminate 
payment of funds to a State under title 
VII of the Act by filing a petition for 
review with the U.S. Court of Appeals 
for the circuit in which the State is lo-
cated, in accordance with section 107(d) 
of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 727(c)–(d) and 796d–1(a)) 

Subpart C—What Are the State 
Plan Requirements? 

§ 364.20 What are the general require-
ments for a State plan? 

(a) Form and content. The State plan 
must contain, in the form prescribed 
by the Secretary, the information re-

quired by this part and any other infor-
mation requested by the Secretary. 

(b) Duration. (1) The State plan must 
cover a three-year period and must be 
amended whenever necessary to reflect 
any material change in State law, or-
ganization, policy, or agency oper-
ations that affects the administration 
of the State plan. 

(2) The Secretary may require a 
State to submit an interim State plan 
for a period of less than three years fol-
lowing a reauthorization of the Act and 
prior to the effective date of final regu-
lations. 

(c) Joint development-single agency. 
The State plan must be jointly— 

(1) Developed by the DSU and the 
SILC; and 

(2) Signed by the— 
(i) Director of the DSU (Director); 

and 
(ii) Chairperson of the SILC, acting 

on behalf of and at the direction of the 
SILC. 

(d) Joint development-separate agency 
for individuals who are blind. If a sepa-
rate State agency is authorized by 
State law as the sole State agency with 
authority to administer or supervise 
the administration of that part of the 
State plan relating to the vocational 
rehabilitation of individuals who are 
blind, the State plan must be jointly— 

(1) Developed by the DSU, the SILC, 
and the separate State agency author-
ized to provide VR services for individ-
uals who are blind; and 

(2) Signed by the— 
(i) Director; 
(ii) Director of the separate State 

agency authorized to provide VR serv-
ices for individuals who are blind; and 

(iii) Chairperson of the SILC, acting 
on behalf of and at the direction of the 
SILC. 

(3) (Cross-reference: See § 364.22(c).) 
(e) The State plan must assure that, 

as appropriate, the DSU and SILC ac-
tively consult in the development of 
the State plan with the Director of the 
CAP authorized under section 112 of 
the Act. 

(f) Periodic review and revision. The 
State plan must provide for the review 
and revision of the plan, at least once 
every three years, to ensure the exist-
ence of appropriate planning, financial 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00320 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



321 

Off. of Spec. Educ. and Rehab. Services, Education § 364.21 

support and coordination, and other as-
sistance to appropriately address, on a 
statewide and comprehensive basis, the 
needs in the State for— 

(1) Providing State IL services; 
(2) Developing and supporting a 

statewide network of centers; and 
(3) Working relationships between— 
(i) Programs providing IL services 

and supporting or establishing centers; 
and 

(ii) The VR program established 
under title I of the Act, and other pro-
grams providing services for individ-
uals with disabilities. 

(g) Public hearings. (1) The State plan 
must assure that the DSU and SILC 
conduct public meetings to provide all 
segments of the public, including inter-
ested groups, organizations, and indi-
viduals, an opportunity to comment on 
the State plan prior to its submission 
to the Secretary and on any revisions 
to the approved State plan. The DSU 
and SILC may meet the public partici-
pation requirement by holding the pub-
lic meetings before a preliminary draft 
State plan is prepared or by providing 
a preliminary draft State plan for com-
ment at the public meetings. 

(2) The State plan must assure that 
the DSU and SILC establish and main-
tain a written description of proce-
dures for conducting public meetings in 
accordance with the following require-
ments: 

(i) The DSU and SILC shall provide 
appropriate and sufficient notice of the 
public meetings. Appropriate and suffi-
cient notice means notice provided at 
least 30 days prior to the public meet-
ing through various media available to 
the general public, such as newspapers 
and public service announcements, and 
through specific contacts with appro-
priate constituency groups and organi-
zations identified by the DSU and 
SILC. 

(ii) The DSU and SILC shall make 
reasonable accommodation to individ-
uals with disabilities who rely on alter-
native modes of communication in the 
conduct of the public meetings, includ-
ing providing sign language inter-
preters and audio-loops. 

(iii) The DSU and SILC shall provide 
the notices of the public meetings, any 
written material provided prior to or 
at the public meetings, and the ap-

proved State plan in accessible formats 
for individuals who rely on alternative 
modes of communication. 

(h) The State plan must assure that, 
at the public meetings to develop the 
State plan, the DSU and SILC identify 
those provisions in the State plan that 
are State-imposed requirements. For 
purposes of this section, a State-im-
posed requirement includes any State 
law, regulation, rule, or policy relating 
to the DSU’s administration or oper-
ation of IL programs under title VII of 
the Act, including any rule or policy 
implementing any Federal law, regula-
tion, or guideline, that is beyond what 
would be required to comply with the 
regulations in 34 CFR parts 364, 365, 366, 
and 367. 

(i) The State plan also must address 
how the specific requirements in 
§§ 364.21 through 364.43 and in §§ 364.56 
and 364.59 will be met. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c (a) and 
(m)(6)) 

§ 364.21 What are the requirements for 
the Statewide Independent Living 
Council (SILC)? 

(a) Establishment. (1) To be eligible to 
receive assistance under chapter 1 of 
title VII of the Act, each State shall 
establish a SILC that meets the re-
quirements of section 705 of the Act. 

(2) The SILC may not be established 
as an entity within a State agency, in-
cluding the designated State agency or 
DSU. The SILC shall be independent of 
the DSU and all other State agencies. 

(b) Appointment and composition—(1) 
Appointment. Members of the SILC 
must be appointed by the Governor or 
the appropriate entity within the State 
responsible, in accordance with State 
law, for making appointments. 

(2) Composition. (i) The SILC must in-
clude— 

(A) At least one director of a center 
chosen by the directors of centers with-
in the State; and 

(B) As ex officio, nonvoting members, 
a representative from the DSU and rep-
resentatives from other State agencies 
that provide services to individuals 
with disabilities. 

(ii) The SILC may include— 
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(A) Other representatives from cen-
ters; 

(B) Parents and legal guardians of in-
dividuals with disabilities; 

(C) Advocates of and for individuals 
with disabilities; 

(D) Representatives from private 
businesses; 

(E) Representatives from organiza-
tions that provide services for individ-
uals with disabilities; and 

(F) Other appropriate individuals. 
(iii) A majority of the members of 

the SILC must be individuals with dis-
abilities, as defined in § 364.4(b), and 
not employed by any State agency or 
center. 

(c) Qualifications. The SILC must be 
composed of members— 

(1) Who provide statewide representa-
tion; 

(2) Who represent a broad range of in-
dividuals with disabilities; and 

(3) Who are knowledgeable about cen-
ters and IL services. 

(d) Voting members. A majority of the 
voting members of the SILC must be 
individuals with disabilities, as defined 
in § 364.4(b), and not employed by any 
State agency or center. 

(e) Chairperson—(1) In general. Except 
as provided in paragraph (e)(2) of this 
section, the SILC shall select a chair-
person from among the voting member-
ship of the SILC. 

(2) Designation by Governor. In States 
in which the Governor does not have 
veto power pursuant to State law, the 
Governor shall designate a voting 
member of the SILC to serve as the 
chairperson of the SILC or shall re-
quire the SILC to so designate a voting 
member. 

(f) Terms of appointment. Each mem-
ber of the SILC shall serve for term of 
three years, except that— 

(1) A member appointed to fill a va-
cancy occurring prior to the expiration 
of the term for which a predecessor was 
appointed must be appointed for the re-
mainder of that term; 

(2) The terms of service of the mem-
bers initially appointed must be (as 
specified by the appointing authority) 
for the fewer number of years as will 
provide for the expiration of terms on a 
staggered basis; and 

(3) No member of the SILC may serve 
for more than two consecutive full 
terms. 

(g) Duties. The SILC shall— 
(1) Jointly develop and sign (in con-

junction with the DSU) the State plan 
required by section 704 of the Act and 
§ 364.20; 

(2) Monitor, review, and evaluate the 
implementation of the State plan; 

(3) Coordinate activities with the 
State Rehabilitation Advisory Council 
established under section 105 of the Act 
and councils that address the needs of 
specific disability populations and 
issues under other Federal law; 

(4) Ensure that all regularly sched-
uled meetings of the SILC are open to 
the public and sufficient advance no-
tice is provided; and 

(5) Submit to the Secretary all peri-
odic reports as the Secretary may rea-
sonably request and keep all records, 
and afford access to all records, as the 
Secretary finds necessary to verify the 
periodic reports. 

(h) Hearings. The SILC is authorized 
to hold any hearings and forums that 
the SILC determines to be necessary to 
carry out its duties. 

(i) Resource plan. (1) The SILC shall 
prepare, in conjunction with the DSU, 
a resource plan for the provision of re-
sources, including staff and personnel, 
made available under parts B and C of 
chapter 1 of title VII of the Act, part C 
of title I of the Act, and from other 
public and private sources that may be 
necessary to carry out the functions of 
the SILC under this part. 

(2) The SILC’s resource plan must, to 
the maximum extent possible, rely on 
the use of resources in existence during 
the period of implementation of the 
State plan. 

(3) No conditions or requirements 
may be included in the SILC’s resource 
plan that may compromise the inde-
pendence of the SILC. 

(4) The SILC is responsible for the 
proper expenditure of funds and use of 
resources that it receives under the re-
source plan. 

(5) A description of the SILC’s re-
source plan required by paragraph (i)(1) 
of this section must be included in the 
State plan. 

(j) Staff. (1) The SILC shall, con-
sistent with State law, supervise and 
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evaluate its staff and other personnel 
as may be necessary to carry out its 
functions under this section. 

(2) While assisting the SILC in car-
rying out its duties, staff and other 
personnel made available to the SILC 
by the DSU may not be assigned duties 
by the designated State agency or 
DSU, or any other agency or office of 
the State, that would create a conflict 
of interest. 

(k) Reimbursement and compensation. 
The SILC may use the resources de-
scribed in paragraph (i) of this section 
to reimburse members of the SILC for 
reasonable and necessary expenses of 
attending SILC meetings and per-
forming SILC duties (including child 
care and personal assistance services) 
and to pay compensation to a member 
of the SILC, if the member is not em-
ployed or must forfeit wages from 
other employment, for each day the 
member is engaged in performing SILC 
duties. 

(l) Conflict of interest. The code of 
conduct provisions in 34 CFR 74.162 and 
the conflict of interest provisions in 34 
CFR 75.524 and 75.525 apply to members 
of the SILC. For purposes of this para-
graph and 34 CFR 74.162, 75.524, and 
75.525, a SILC is not considered a gov-
ernment, governmental entity, or gov-
ernmental recipient. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796d) 

§ 364.22 What is the State’s responsi-
bility for administration of the pro-
grams authorized by chapter 1 of 
title VII? 

(a) General. The State plan must 
identify the DSU as the entity that, on 
behalf of the State, shall— 

(1) Receive, account for, and disburse 
funds received by the State under part 
B of chapter 1 and section 723 of title 
VII of the Act (and 34 CFR parts 365 
and 366, as applicable) based on the 
plan; 

(2) Provide, as applicable, adminis-
trative support services for the SILS 
and CIL programs under part B of 
chapter 1 and section 723 of title VII of 
the Act, respectively, and 34 CFR parts 
365 and 366, respectively; 

(3) Keep records and afford access to 
these records as the Secretary finds to 

be necessary with respect to the SILS 
and CIL programs; and 

(4) Submit additional information or 
provide assurances as the Secretary 
may require with respect to the SILS 
and CIL programs. 

(b) Provision of administrative support 
services. The State plan must describe 
the administrative support services to 
be provided by the DSU under para-
graph (a)(2) of this section. 

(c) Designation of State unit for indi-
viduals who are blind. The State plan 
may designate a State agency or the 
organizational unit of a State agency 
that is authorized under State law to 
provide VR services to individuals who 
are blind under a State VR plan as the 
DSU to administer that part of the 
State IL plan under which IL services 
are provided to individuals who are 
blind. However, a State agency des-
ignated pursuant to this paragraph 
may not submit a separate State plan. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(c)) 

§ 364.23 What are the staffing require-
ments? 

(a) General staffing requirement. The 
State plan must assure that the staff of 
the service provider includes personnel 
who are specialists in the development 
and provision of IL services and in the 
development and support of centers. 

(b) Alternative communication needs 
staffing. The State plan must also as-
sure that, to the maximum extent fea-
sible, the service provider makes avail-
able personnel able to communicate— 

(1) With individuals with significant 
disabilities who rely on alternative 
modes of communication, such as man-
ual communication, nonverbal commu-
nication devices, Braille, or audio 
tapes, and who apply for or receive IL 
services under title VII of the Act; and 

(2) In the native languages of individ-
uals with significant disabilities whose 
English proficiency is limited and who 
apply for or receive IL services under 
title VII of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(a)(1)) 
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§ 364.24 What assurances are required 
for staff development? 

The State plan must assure that the 
service provider establishes and main-
tains a program of staff development 
for all classes of positions involved in 
providing IL services and, if appro-
priate, in administering the CIL pro-
gram. The staff development program 
must emphasize improving the skills of 
staff directly responsible for the provi-
sion of IL services, including knowl-
edge of and practice in the IL philos-
ophy. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(a)(1)) 

§ 364.25 What are the requirements for 
a statewide network of centers for 
independent living? 

(a) The State plan must include a de-
sign for the establishment of a state-
wide network of centers that comply 
with the standards and assurances in 
section 725 (b) and (c) of the Act and 
subparts F and G of 34 CFR part 366. 

(b) The design required by paragraph 
(a) of this section must identify 
unserved and underserved areas and 
must provide an order of priority for 
serving these areas. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(g)) 

§ 364.26 What are the requirements for 
cooperation, coordination, and 
working relationships? 

(a) The State plan must include steps 
that will be taken to maximize the co-
operation, coordination, and working 
relationships among— 

(1) The SILS program, the SILC, and 
centers; and 

(2) The DSU, other State agencies 
represented on the SILC, other coun-
cils that address the needs of specific 
disability populations and issues, and 
other public and private entities deter-
mined to be appropriate by the SILC. 

(b) The State plan must identify the 
entities to which the DSU and the 
SILC will relate in carrying out the re-

quirements of paragraph (a) of this sec-
tion. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(i)) 

§ 364.27 What are the requirements for 
coordinating Independent Living 
(IL) services? 

The State plan must describe how IL 
services funded under chapter 1 of title 
VII of the Act will be coordinated with, 
and complement, other services, to 
avoid unnecessary duplication with 
other Federal, State, and local pro-
grams, including the OIB program au-
thorized by chapter 2 of title VII of the 
Act, that provide IL- or VR-related 
services. This description must include 
those services provided by State and 
local agencies administering the spe-
cial education, vocational education, 
developmental disabilities services, 
public health, mental health, housing, 
transportation, and veterans’ pro-
grams, and the programs authorized 
under titles XVIII through XX of the 
Social Security Act within the State. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(j) and 752(i)(2)(C)) 

§ 364.28 What requirements relate to 
IL services for older individuals 
who are blind? 

The State plan must include an as-
surance that the DSU will seek to in-
corporate into and describe in the 
State plan any new methods or ap-
proaches for the provision to older in-
dividuals who are blind of IL services 
that are developed under a project 
funded under chapter 2 of title VII of 
the Act and that the DSU determines 
to be effective. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 796c(j), and 
796k(h)) 

§ 364.29 What are the requirements for 
coordinating Federal and State 
sources of funding? 

(a) The State plan must describe ef-
forts to coordinate Federal and State 
funding for centers and IL services. 

(b) The State plan must identify the 
amounts, sources, and purposes of the 
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funding to be coordinated under para-
graph (a) of this section, including the 
amount of State funds earmarked for 
the general operation of centers. 

(c) Cross-reference: See 34 CFR 
366.30(a). 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(k)) 

§ 364.30 What notice must be given 
about the Client Assistance Pro-
gram (CAP)? 

The State plan must include satisfac-
tory assurances that all service pro-
viders will use formats that are acces-
sible to notify individuals seeking or 
receiving IL services under chapter 1 of 
title VII about— 

(a) The availability of the CAP au-
thorized by section 112 of the Act; 

(b) The purposes of the services pro-
vided under the CAP; and 

(c) How to contact the CAP. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 718a and 796c(m)(1)) 

§ 364.31 What are the affirmative ac-
tion requirements? 

The State plan must include satisfac-
tory assurances that all recipients of 
financial assistance under parts B and 
C of chapter 1 of title VII of the Act 
will take affirmative action to employ 
and advance in employment qualified 
individuals with significant disabilities 
on the same terms and conditions re-
quired with respect to the employment 
of individuals with disabilities under 
section 503 of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(2)) 

§ 364.32 What are the requirements for 
outreach? 

(a) With respect to IL services and 
centers funded under chapter 1 of title 
VII of the Act, the State plan must in-
clude steps to be taken regarding out-
reach to populations in the State that 
are unserved or underserved by pro-
grams under title VII, including minor-
ity groups and urban and rural popu-
lations. 

(b) The State plan must identify the 
populations to be designated for tar-
geted outreach efforts under paragraph 
(a) of this section and the geographic 
areas (i.e., communities) in which they 
reside. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(l)) 

§ 364.33 What is required to meet mi-
nority needs? 

The State plan must demonstrate 
how the State will address the needs of 
individuals with significant disabilities 
from minority group backgrounds. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 718b(b), and 
796c(l)) 

§ 364.34 What are the fiscal and ac-
counting requirements? 

In addition to complying with appli-
cable EDGAR fiscal and accounting re-
quirements, the State plan must in-
clude satisfactory assurances that all 
recipients of financial assistance under 
parts B and C of chapter 1 of title VII 
of the Act will adopt those fiscal con-
trol and fund accounting procedures as 
may be necessary to ensure the proper 
disbursement of and accounting for 
those funds. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(3)) 

§ 364.35 What records must be main-
tained? 

In addition to complying with appli-
cable EDGAR recordkeeping require-
ments, the State plan must include 
satisfactory assurances that all recipi-
ents of financial assistance under parts 
B and C of chapter 1 of title VII of the 
Act will maintain— 

(a) Records that fully disclose and 
document— 

(1) The amount and disposition by 
the recipient of that financial assist-
ance; 

(2) The total cost of the project or 
undertaking in connection with which 
the financial assistance is given or 
used; 
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(3) The amount of that portion of the 
cost of the project or undertaking sup-
plied by other sources; and 

(4) Compliance with the requirements 
of chapter 1 of title VII of the Act and 
this part; and 

(b) Other records that the Secretary 
determines to be appropriate to facili-
tate an effective audit. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(4)) 

§ 364.36 What are the reporting re-
quirements? 

With respect to the records that are 
required by § 364.35, the State plan 
must include satisfactory assurances 
that all recipients of financial assist-
ance under parts B and C of chapter 1 
of title VII of the Act will submit re-
ports that the Secretary determines to 
be appropriate. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(4)(D)) 

§ 364.37 What access to records must 
be provided? 

For the purpose of conducting audits, 
examinations, and compliance reviews, 
the State plan must include satisfac-
tory assurances that all recipients of 
financial assistance under parts B and 
C of chapter 1 and chapter 2 of title VII 
of the Act will provide access to the 
Secretary and the Comptroller Gen-
eral, or any of their duly authorized 
representatives, to— 

(a) The records maintained under 
§ 364.35; 

(b) Any other books, documents, pa-
pers, and records of the recipients that 
are pertinent to the financial assist-
ance received under chapter 1 of title 
VII of the Act; and 

(c) All individual case records or files 
or consumer service records of individ-
uals served under 34 CFR part 365, 366, 
or 367, including names, addresses, pho-
tographs, and records of evaluation in-
cluded in those individual case records 
or files or consumer service records. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(m)(4)(c) 
and (5)) 

§ 364.38 What methods of evaluation 
must the State plan include? 

The State plan must establish a 
method for the periodic evaluation of 
the effectiveness of the plan in meeting 
the objectives established in § 364.42, in-
cluding evaluation of satisfaction by 
individuals with significant disabilities 
who have participated in the program. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(n)) 

§ 364.39 What requirements apply to 
the administration of grants under 
the Centers for Independent Living 
program? 

In States in which State funding for 
centers equals or exceeds the amount 
of funds allotted to the State under 
part C of title VII of the Act, as deter-
mined pursuant to 34 CFR 366.29 and 
366.31, and in which the State elects to 
administer the CIL program as pro-
vided in section 723 of the Act, the 
State plan must include policies, prac-
tices, and procedures, including the 
order of priorities that the State may 
establish pursuant to 34 CFR 366.34(a), 
that are consistent with section 723 of 
the Act to govern the awarding of 
grants to centers and the oversight of 
these centers. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c (g) and (h), 796f– 
1(d), and 796f–2(d)) 

§ 364.40 Who is eligible to receive IL 
services? 

The State plan must assure that— 
(a) Any individual with a significant 

disability, as defined in § 364.4(b), is eli-
gible for IL services under the SILS 
and CIL programs authorized under 
chapter 1 of title VII of the Act; 

(b) Any individual may seek informa-
tion about IL services under these pro-
grams and request referral to other 
services and programs for individuals 
with significant disabilities, as appro-
priate; and 

(c) The determination of an individ-
ual’s eligibility for IL services under 
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the SILS and CIL programs meets the 
requirements of § 364.51. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 706(15)(B) and 796b) 

§ 364.41 What assurances must be in-
cluded regarding eligibility? 

(a) The State plan must assure that 
the service provider applies eligibility 
requirements without regard to age, 
color, creed, gender, national origin, 
race, religion, or type of significant 
disability of the individual applying for 
IL services. 

(b) The State plan must assure that 
the service provider does not impose 
any State or local residence require-
ment that excludes under the plan any 
individual who is present in the State 
and who is otherwise eligible for IL 
services from receiving IL services. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(a)(1)) 

§ 364.42 What objectives and informa-
tion must be included in the State 
plan? 

(a) The State plan must specifically 
describe— 

(1) The objectives to be achieved; 
(2) The financial plan for the use of 

Federal and non-Federal funds to meet 
these objectives. The financial plan 
must identify the source and amounts 
of other Federal and non-Federal funds 
to be used to meet these objectives; 
and 

(3) How funds received under sections 
711, 721, and 752 of the Act will further 
these objectives. 

(b) The objectives required by para-
graph (a) of this section must address— 

(1) The overall goals and mission of 
the State’s IL programs and services; 

(2) The various priorities for the 
types of services and populations to be 
served; and 

(3) The types of services to be pro-
vided. 

(c) In developing the objectives re-
quired by paragraph (a) of this section, 
the DSU and the SILC shall consider, 
and incorporate if appropriate, the pri-
orities and objectives established by 
centers pursuant to section 725(c)(4) of 
the Act. 

(d) The State plan must establish 
timeframes for the achievement of the 
objectives required by paragraph (a) of 
this section. 

(e) The State plan must explain how 
the objectives required by paragraph 
(a) of this section are consistent with 
and further the purpose of chapter 1 of 
title VII of the Act, as stated in section 
701 of the Act and § 364.2. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(d)) 

§ 364.43 What requirements apply to 
the provision of State IL services? 

(a) The State plan must describe the 
extent and scope of IL services to be 
provided under title VII of the Act to 
meet the objectives stated in § 364.42. 

(b) The State plan must provide that 
the State directly, or through grants 
or contracts, will provide IL services 
with Federal, State, or other funds. 

(c) Unless the individual signs a 
waiver stating that an IL plan is un-
necessary, IL services provided to indi-
viduals with significant disabilities 
must be in accordance with an IL plan 
that meets the requirements of § 364.52 
and that is mutually agreed upon by— 

(1) An appropriate staff member of 
the service provider; and 

(2) The individual. 
(d) If the State provides the IL serv-

ices that it is required to provide by 
paragraph (b) of this section through 
grants or contracts with third parties, 
the State plan must describe these ar-
rangements. 

(e) If the State contracts with or 
awards a grant to a center for the gen-
eral operation of the center, the State 
shall delegate to the center the deter-
mination of an individual’s eligibility 
for services from that center. If the 
State contracts with or awards a grant 
to a third party to provide specific IL 
services, the State may choose to dele-
gate to the IL service provider the de-
termination of eligibility for these 
services and the development of an IL 
plan for individuals who receive these 
services. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 796c(e)–(f), and 
796f–4(b)(2)) 
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Subpart D—What Conditions Must 
Be Met After an Award? 

§ 364.50 What requirements apply to 
the processing of referrals and ap-
plications? 

The service provider shall apply the 
standards and procedures established 
by the DSU pursuant to 34 CFR 365.30 
to ensure expeditious and equitable 
handling of referrals and applications 
for IL services from individuals with 
significant disabilities. 

(Authority: 29 U.S.C. 711(c) and 796–796f–5) 

§ 364.51 What requirements apply to 
determinations of eligibility or in-
eligibility? 

(a) Eligibility. (1) Before or at the 
same time as an applicant for IL serv-
ices may begin receiving IL services 
funded under this part, the service pro-
vider shall determine the applicant’s 
eligibility and maintain documenta-
tion that the applicant has met the 
basic requirements specified in § 364.40. 

(2) The documentation must be dated 
and signed by an appropriate staff 
member of the service provider. 

(b) Ineligibility. (1) If a determination 
is made that an applicant for IL serv-
ices is not an individual with a signifi-
cant disability, the service provider 
shall provide documentation of the in-
eligibility determination that is dated 
and signed by an appropriate staff 
member. 

(2)(i) The service provider may deter-
mine an applicant to be ineligible for 
IL services only after full consultation 
with the applicant or, if the applicant 
chooses, the applicant’s parent, guard-
ian, or other legally authorized advo-
cate or representative, or after pro-
viding a clear opportunity for this con-
sultation. 

(ii) The service provider shall notify 
the applicant in writing of the action 
taken and inform the applicant or, if 
the applicant chooses, the applicant’s 
parent, guardian, or other legally au-
thorized advocate or representative, of 
the applicant’s rights and the means by 
which the applicant may appeal the ac-
tion taken. (Cross-reference: See 
§ 364.58(a).) 

(iii) The service provider shall pro-
vide a detailed explanation of the 
availability and purposes of the CAP 

established within the State under sec-
tion 112 of the Act, including informa-
tion on how to contact the program. 

(iv) If appropriate, the service pro-
vider shall refer the applicant to other 
agencies and facilities, including the 
State’s VR program under 34 CFR part 
361. 

(c) Review of ineligibility determination. 
(1) If an applicant for IL services has 
been found ineligible, the service pro-
vider shall review the applicant’s ineli-
gibility at least once within 12 months 
after the ineligibility determination 
has been made and whenever the serv-
ice provider determines that the appli-
cant’s status has materially changed. 

(2) The review need not be conducted 
in situations where the applicant has 
refused the review, the applicant is no 
longer present in the State, or the ap-
plicant’s whereabouts are unknown. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(e)) 

§ 364.52 What are the requirements for 
an IL plan? 

(a) General. (1) Unless the individual 
who is to be provided IL services under 
this part signs a waiver in accordance 
with paragraph (a)(2) of this section, 
the service provider, in collaboration 
with the individual with a significant 
disability, shall develop and periodi-
cally review an IL plan for the indi-
vidual in accordance with the require-
ments in § 364.43(c) and paragraphs (b) 
through (e) of this section. 

(2) The requirements of this section 
with respect to an IL plan do not apply 
if the individual knowingly and volun-
tarily signs a waiver stating that an IL 
plan is unnecessary. 

(3) Subject to paragraph (a)(2) of this 
section, the service provider shall pro-
vide each IL service in accordance with 
the IL plan. 

(b) Initiation and development of an IL 
plan. (1) Development of an individual’s 
IL plan must be initiated after docu-
mentation of eligibility under 
§ 364.51(a) and must indicate the goals 
or objectives established, the services 
to be provided, and the anticipated du-
ration of the service program and each 
component service. 

(2) The IL plan must be developed 
jointly and signed by the appropriate 
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staff member of the service provider 
and the individual with a significant 
disability or, if consistent with State 
law and the individual chooses, the in-
dividual’s guardian, parent, or other le-
gally authorized advocate or represent-
ative. 

(3) A copy of the IL plan, and any 
amendments, must be provided in an 
accessible format to the individual 
with a significant disability or, if con-
sistent with State law and the indi-
vidual chooses, the individual’s guard-
ian, parent, or other legally authorized 
advocate or representative. 

(c) Review. (1) The IL plan must be re-
viewed as often as necessary but at 
least on an annual basis to determine 
whether services should be continued, 
modified, or discontinued, or whether 
the individual should be referred to a 
program of VR services under 34 CFR 
part 361 or to any other program of as-
sistance. 

(2) Each individual with a significant 
disability or, if consistent with State 
law and the individual chooses, the in-
dividual’s guardian, parent, or other le-
gally authorized advocate or represent-
ative, must be given an opportunity to 
review the IL plan and, if necessary, 
jointly redevelop and agree by signa-
ture to its terms. 

(d) Coordination with vocational reha-
bilitation, developmental disabilities, and 
special education programs. The develop-
ment of the IL plan and the provision 
of IL services must be coordinated to 
the maximum extent possible with any 
individualized— 

(1) Written rehabilitation program 
for VR services for that individual; 

(2) Habilitation program for the indi-
vidual prepared under the Develop-
mental Disabilities Assistance and Bill 
of Rights Act; and 

(3) Education program for the indi-
vidual prepared under part B of the In-
dividuals with Disabilities Education 
Act. 

(e) Termination of services. If the serv-
ice provider intends to terminate serv-
ices to an individual receiving IL serv-
ices under an IL plan, the service pro-

vider shall follow the procedures in 
§ 364.51(b)(2)(ii) through (iv) and (c). 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(e) and 
(j)) 

§ 364.53 What records must be main-
tained for the individual? 

For each applicant for IL services 
(other than information and referral) 
and for each individual receiving IL 
services (other than information and 
referral), the service provider shall 
maintain a consumer service record 
that includes— 

(a) Documentation concerning eligi-
bility or ineligibility for services; 

(b) The services requested by the con-
sumer; 

(c) Either the IL plan developed with 
the consumer or a waiver signed by the 
consumer stating that an IL plan is un-
necessary; 

(d) The services actually provided to 
the consumer; and 

(e) The IL goals or objectives— 
(1) Established with the consumer, 

whether or not in the consumer’s IL 
plan; and 

(2) Achieved by the consumer. 
(f) A consumer service record may be 

maintained either electronically or in 
written form, except that the IL plan 
and waiver must be in writing. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 712 and 
796c(m)(4)(B)) 

§ 364.54 What are the durational limi-
tations on IL services? 

The service provider may not impose 
any uniform durational limitations on 
the provision of IL services, except as 
otherwise provided by Federal law or 
regulation. 

(Authority: 29 U.S.C. 711(c) and 796–796f–5) 

§ 364.55 What standards shall service 
providers meet? 

In providing IL services to individ-
uals with significant disabilities, serv-
ice providers shall comply with— 

(a) The written standards for IL serv-
ice providers established by the DSU 
pursuant to 34 CFR 365.31; and 
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(b) All applicable State or Federal li-
censure or certification requirements. 

(Authority: 29 U.S.C. 711(c) and 796–796f–5) 

§ 364.56 What are the special require-
ments pertaining to the protection, 
use, and release of personal infor-
mation? 

(a) General provisions. The State plan 
must assure that each service provider 
will adopt and implement policies and 
procedures to safeguard the confiden-
tiality of all personal information, in-
cluding photographs and lists of names. 
These policies and procedures must as-
sure that— 

(1) Specific safeguards protect cur-
rent and stored personal information; 

(2) All applicants for, or recipients of, 
IL services and, as appropriate, those 
individuals’ legally authorized rep-
resentatives, service providers, cooper-
ating agencies, and interested persons 
are informed of the confidentiality of 
personal information and the condi-
tions for gaining access to and releas-
ing this information; 

(3) All applicants or their legally au-
thorized representatives are informed 
about the service provider’s need to 
collect personal information and the 
policies governing its use, including— 

(i) Identification of the authority 
under which information is collected; 

(ii) Explanation of the principal pur-
poses for which the service provider in-
tends to use or release the information; 

(iii) Explanation of whether pro-
viding requested information to the 
service provider is mandatory or vol-
untary and the effects to the individual 
of not providing requested information; 

(iv) Identification of those situations 
in which the service provider requires 
or does not require informed written 
consent of the individual or his or her 
legally authorized representative be-
fore information may be released; and 

(v) Identification of other agencies to 
which information is routinely re-
leased; 

(4) Persons who are unable to com-
municate in English or who rely on al-
ternative modes of communication 
must be provided an explanation of 
service provider policies and proce-
dures affecting personal information 
through methods that can be ade-
quately understood by them; 

(5) At least the same protections are 
provided to individuals with significant 
disabilities as provided by State laws 
and regulations; and 

(6) Access to records is governed by 
rules established by the service pro-
vider and any fees charged for copies of 
records are reasonable and cover only 
extraordinary costs of duplication or 
making extensive searches. 

(b) Service provider use. All personal 
information in the possession of the 
service provider may be used only for 
the purposes directly connected with 
the provision of IL services and the ad-
ministration of the IL program under 
which IL services are provided. Infor-
mation containing identifiable per-
sonal information may not be shared 
with advisory or other bodies that do 
not have official responsibility for the 
provision of IL services or the adminis-
tration of the IL program under which 
IL services are provided. In the provi-
sion of IL services or the administra-
tion of the IL program under which IL 
services are provided, the service pro-
vider may obtain personal information 
from other service providers and co-
operating agencies under assurances 
that the information may not be fur-
ther divulged, except as provided under 
paragraphs (c), (d), and (e) of this sec-
tion. 

(c) Release to recipients of IL services. 
(1) Except as provided in paragraphs 
(c)(2) and (c)(3) of this section, if re-
quested in writing by a recipient of IL 
services, the service provider shall re-
lease all information in that individ-
ual’s record of services to the indi-
vidual or the individual’s legally au-
thorized representative in a timely 
manner. 

(2) Medical, psychological, or other 
information that the service provider 
determines may be harmful to the indi-
vidual may not be released directly to 
the individual, but must be provided 
through a qualified medical or psycho-
logical professional or the individual’s 
legally authorized representative. 

(3) If personal information has been 
obtained from another agency or orga-
nization, it may be released only by, or 
under the conditions established by, 
the other agency or organization. 

(d) Release for audit, evaluation, and 
research. Personal information may be 
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released to an organization, agency, or 
individual engaged in audit, evalua-
tion, or research activities only for 
purposes directly connected with the 
administration of an IL program, or for 
purposes that would significantly im-
prove the quality of life for individuals 
with significant disabilities and only if 
the organization, agency, or individual 
assures that— 

(1) The information will be used only 
for the purposes for which it is being 
provided; 

(2) The information will be released 
only to persons officially connected 
with the audit, evaluation, or research; 

(3) The information will not be re-
leased to the involved individual; 

(4) The information will be managed 
in a manner to safeguard confiden-
tiality; and 

(5) The final product will not reveal 
any personally identifying information 
without the informed written consent 
of the involved individual or the indi-
vidual’s legally authorized representa-
tive. 

(e) Release to other programs or au-
thorities. (1) Upon receiving the in-
formed written consent of the indi-
vidual or, if appropriate, the individ-
ual’s legally authorized representative, 
the service provider may release per-
sonal information to another agency or 
organization for the latter’s program 
purposes only to the extent that the in-
formation may be released to the in-
volved individual and only to the ex-
tent that the other agency or organiza-
tion demonstrates that the informa-
tion requested is necessary for the 
proper administration of its program. 

(2) Medical or psychological informa-
tion may be released pursuant to para-
graph (e)(1) of this section if the other 
agency or organization assures the 
service provider that the information 
will be used only for the purpose for 
which it is being provided and will not 
be further released to the individual. 

(3) The service provider shall release 
personal information if required by 
Federal laws or regulations. 

(4) The service provider shall release 
personal information in response to in-
vestigations in connection with law en-
forcement, fraud, or abuse, unless ex-
pressly prohibited by Federal or State 

laws or regulations, and in response to 
judicial order. 

(5) The service provider also may re-
lease personal information to protect 
the individual or others if the indi-
vidual poses a threat to his or her safe-
ty or to the safety of others. 

(Authority: 29 U.S.C. 711(c)) 

§ 364.57 What functions and respon-
sibilities may the State delegate? 

A DSU may carry out the functions 
and responsibilities described in 
§§ 364.50, 364.51 (subject to 364.43(d)), 
364.52, 364.53, and 364.56 or, except as 
otherwise provided, may delegate these 
functions and responsibilities to the 
appropriate service provider with 
which the DSU subgrants or contracts 
to provide IL services. 

(Authority: 29 U.S.C. 711(c), 796c(f) and 796e– 
2) 

§ 364.58 What appeal procedures must 
be available to consumers? 

Each service provider shall— 
(a) Establish policies and procedures 

that an individual may use to obtain 
review of decisions made by the service 
provider concerning the individual’s re-
quest for IL services or the provision of 
IL services to the individual; and 

(b) Use formats that are accessible to 
inform each individual who seeks or is 
receiving IL services from the service 
provider about the procedures required 
by paragraph (a) of this section. 

(Authority: 29 U.S.C. 711(c)) 

§ 364.59 May an individual’s ability to 
pay be considered in determining 
his or her participation in the costs 
of IL services? 

(a) No Federal requirement or prohibi-
tion. (1) A State is neither required to 
allow nor prohibited from allowing 
service providers to charge consumers 
for the cost of IL services. 

(2) If a State allows service providers 
to charge consumers for the cost of IL 
services, a State is neither required to 
allow nor prohibited from allowing 
service providers to consider the abil-
ity of individual consumers to pay for 
the cost of IL services in determining 
how much a particular consumer must 
contribute to the costs of a particular 
IL service. 
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(b) State plan requirements. If a State 
chooses to allow service providers to 
charge consumers for the cost of IL 
services or if a State chooses to allow 
service providers to consider the abil-
ity of individual consumers to pay for 
the cost of IL services, the State plan 
must— 

(1) Specify the types of IL services 
for which costs may be charged and for 
which a financial need test may be ap-
plied; and 

(2) Assure that any consideration of 
financial need is applied uniformly so 
that all individuals who are eligible for 
IL services are treated equally. 

(c) Financial need. Consistent with 
paragraph (b) of this section, a service 
provider may choose to charge con-
sumers for the cost of IL services or 
may choose to consider the financial 
need of an individual who is eligible for 
IL services. 

(d) Written policies and documentation. 
If the service provider chooses to con-
sider financial need— 

(1) It shall maintain written policies 
covering the specific types of IL serv-
ices for which a financial need test will 
be applied; and 

(2) It shall document the individual’s 
participation in the cost of any IL 
services, including the individual’s fi-
nancial need. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c)) 

PART 365—STATE INDEPENDENT 
LIVING SERVICES 

Subpart A—General 

Sec. 
365.1 What is the State Independent Living 

Services (SILS) program? 
365.2 Who is eligible for an award? 
365.3 What regulations apply? 

Subpart B—How Does the Secretary Make 
a Grant to a State? 

365.10 How does a State apply for a grant? 
365.11 How is the allotment of Federal funds 

for State independent living (IL) services 
computed? 

365.12 How are payments from allotments 
for IL services made? 

365.13 What requirements apply if the 
State’s non-Federal share is in cash? 

365.14 What conditions relating to cash or 
in-kind contributions apply to awards to 
grantees, subgrantees, or contractors? 

365.15 What requirements apply if the 
State’s non-Federal share is in kind? 

365.16 What requirements apply to refunds 
and rebates? 

Subpart C—For What Purpose Are Funds 
Authorized or Required To Be Used? 

365.20 What are the authorized uses of 
funds? 

365.21 What funds may the State use to pro-
vide the IL core services? 

365.22 What additional IL services may the 
State provide? 

365.23 How does a State make a subgrant or 
enter into a contract? 

Subpart D—What Conditions Must Be Met 
After an Award? 

365.30 What are the standards for processing 
referrals and applications? 

365.31 What are the standards for service 
providers? 

AUTHORITY: 29 U.S.C. 796e–796e–2, unless 
otherwise noted. 

SOURCE: 59 FR 41897, Aug. 15, 1994, unless 
otherwise noted. 

Subpart A—General 

§ 365.1 What is the State Independent 
Living Services (SILS) program? 

The Secretary provides financial as-
sistance to States under the SILS pro-
gram authorized by part B of chapter 1 
of title VII of the Act to— 

(a) Provide the resources described in 
the resource plan required by section 
705(e) of the Act and 34 CFR 364.21(d) 
relating to the Statewide IL Council 
(SILC); 

(b) Provide to individuals with sig-
nificant disabilities the independent 
living (IL) services required by section 
704(e) of the Act; 

(c) Demonstrate ways to expand and 
improve IL services; 

(d) Support the operation of centers 
for independent living (centers) that 
are in compliance with the standards 
and assurances in section 725 (b) and (c) 
of the Act and subparts F and G of 34 
CFR part 366; 
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(e) Support activities to increase the 
capacities of public or nonprofit agen-
cies and organizations and other enti-
ties to develop comprehensive ap-
proaches or systems for providing IL 
services; 

(f) Conduct studies and analyses, 
gather information, develop model 
policies and procedures, and present in-
formation, approaches, strategies, find-
ings, conclusions, and recommenda-
tions to Federal, State, and local pol-
icy makers in order to enhance IL serv-
ices for individuals with significant 
disabilities; 

(g) Train individuals with significant 
disabilities, individuals with disabil-
ities, individuals providing services to 
individuals with significant disabil-
ities, and other persons regarding the 
IL philosophy; and 

(h) Provide outreach to populations 
that are unserved or underserved by 
programs under title VII of the Act, in-
cluding minority groups and urban and 
rural populations. 

(Authority: 29 U.S.C. 796e) 

§ 365.2 Who is eligible for an award? 
Any designated State unit (DSU) 

identified by the State pursuant to 34 
CFR 364.22 is eligible to apply for as-
sistance under this part in accordance 
with 34 CFR 364.10 and 364.11. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(a)(1) and (c) and 
796e(a)) 

§ 365.3 What regulations apply? 
The following regulations apply to 

this part: 
(a) The regulations in 34 CFR part 

364. 
(b) The regulations in this part 365. 

(Authority: 29 U.S.C. 711(c) and 796e) 

Subpart B—How Does the Sec-
retary Make a Grant to a 
State? 

§ 365.10 How does a State apply for a 
grant? 

To receive a grant under this part, a 
State shall submit to the Secretary 
and obtain approval of a State plan 
that meets the requirements of part A 

of title VII of the Act and subparts B 
and C of 34 CFR part 364. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(a)(1) and (c) and 
796e(a)) 

§ 365.11 How is the allotment of Fed-
eral funds for State independent 
living (IL) services computed? 

(a) The allotment of Federal funds 
for State IL services for each State is 
computed in accordance with the re-
quirements of section 711(a)(1) of the 
Act. 

(b) The allotment of Federal funds 
for Guam, American Samoa, the United 
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, and the Republic of Palau is 
computed in accordance with section 
711(a)(2) of the Act. 

(c) If the State plan designates, pur-
suant to § 364.22(c), a unit to administer 
the part of the plan under which State 
IL services are provided for individuals 
who are blind and a separate or dif-
ferent unit to administer the rest of 
the plan, the division of the State’s al-
lotment between these two units is a 
matter for State determination. 

(Authority: 29 U.S.C. 711(c) and 796e(a)) 

§ 365.12 How are payments from allot-
ments for IL services made? 

(a) From the allotment of a State for 
a fiscal year under § 365.11, the Sec-
retary pays to the State the Federal 
share of the expenditures incurred by 
the State during the year in accord-
ance with the State plan approved 
under section 706 of the Act. After any 
necessary adjustments resulting from 
previously made overpayments or un-
derpayments, the payments may be 
made in advance or by reimbursement, 
in installments, and on conditions that 
the Secretary may determine. 

(b)(1) The Federal share with respect 
to any State for any fiscal year is 90 
percent of the expenditures incurred by 
the State during that fiscal year under 
its State plan approved under section 
706 of the Act. 

(2) The non-Federal share of the cost 
of any project that receives assistance 
through an allotment under this part 
may be provided in cash or in kind, 
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fairly evaluated, including plant, 
equipment, or services. 

(Authority: U.S.C. 796e–1) 

§ 365.13 What requirements apply if 
the State’s non-Federal share is in 
cash? 

(a) Except as further limited by para-
graph (b) of this section, expenditures 
that meet the requirements of 34 CFR 
80.24(a) through (b)(6) may be used to 
meet the non-Federal share matching 
requirement under section 712(b) of the 
Act if— 

(1) The expenditures are made with 
funds made available by appropriation 
directly to the designated State agency 
or with funds made available by allot-
ment or transfer from any other unit of 
State or local government; 

(2) The expenditures are made with 
cash contributions from a donor that 
are deposited in the account of the des-
ignated State agency in accordance 
with State law for expenditure by, and 
at the sole discretion of, the DSU for 
activities identified or described in the 
State plan and authorized by § 365.20; or 

(3) The expenditures are made with 
cash contributions from a donor that 
are earmarked for meeting the State’s 
share for— 

(i) Providing particular services (e.g., 
personal assistance services); 

(ii) Serving individuals with certain 
types of disabilities (e.g., older individ-
uals who are blind); 

(iii) Providing services to specific 
groups that State or Federal law per-
mits to be targeted for services (e.g., 
children of migrant laborers); or 

(iv) Carrying out particular types of 
administrative activities permissible 
under State law. 

(b) Cash contributions are permis-
sible under paragraph (a)(3) of this sec-
tion only if the cash contributions are 
not used for expenditures that benefit 
or will benefit in any way the donor, an 
individual to whom the donor is related 
by blood or marriage or with whom the 
donor has a close personal relationship, 
or an individual, entity, or organiza-
tion with whom the donor shares a fi-
nancial interest. 

(c) The receipt of a grant, subgrant, 
or contract under section 713 of the Act 
or a grant, subgrant, or assistance con-
tract under section 723 of the Act from 

the DSU is not considered a benefit to 
the donor of a cash contribution for 
purposes of paragraph (b) of this sec-
tion if the grant, subgrant, or contract 
was awarded under the State’s regular 
competitive procedures. 

(d) For purposes of this section, a 
donor may be a private agency, a prof-
it-making or nonprofit organization, or 
an individual. 

(Authority: 29 U.S.C. 711(c) and 796e–1(b)) 

§ 365.14 What conditions relating to 
cash or in-kind contributions apply 
to awards to grantees, subgrantees, 
or contractors? 

(a) A State may not condition the 
award of a grant, subgrant, or contract 
under section 713 of the Act or a grant, 
subgrant, or assistance contract under 
section 723 of the Act on the require-
ment that the applicant for the grant 
or subgrant make a cash or in-kind 
contribution of any particular amount 
or value to the State. 

(b) An individual, entity, or organiza-
tion that is a grantee or subgrantee of 
the State, or has a contract with the 
State, may not condition the award of 
a subgrant or subcontract under sec-
tion 713 of the Act or section 723 of the 
Act on the requirement that the appli-
cant for the subgrant or subcontract 
make a cash or in-kind contribution of 
any particular amount or value to the 
State or to the grantee or contractor of 
the State. 

(Authority: 29 U.S.C. 711(c) and 796e–1(b)) 

§ 365.15 What requirements apply if 
the State’s non-Federal share is in 
kind? 

Subject to § 365.14, in-kind contribu-
tions may be— 

(a) Used to meet the matching re-
quirement under section 712(b) of the 
Act if the in-kind contributions meet 
the requirements of 34 CFR 80.24 (b)(7) 
through (g) and if the in-kind contribu-
tions would be considered allowable 
costs under this part, as determined by 
the cost principles made applicable by 
either subpart Q of 34 CFR part 74 or 34 
CFR 80.22, as appropriate; and 

(b) Made to the program or project by 
the State or by a third party (i.e., an 
individual, entity, or organization, 
whether local, public, private, for prof-
it, or nonprofit), including a third 
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party that is a grantee, subgrantee, or 
contractor that is receiving or will re-
ceive assistance under section 713 or 
723 of the Act. 

(Authority: 29 U.S.C. 711(c) and 796e–1(b)) 

§ 365.16 What requirements apply to 
refunds and rebates? 

The following must be treated as a 
reduction of expenditures charged to 
the grant, subgrant, or contract award-
ed under this part and may not be used 
for meeting the State’s matching re-
quirement under section 712(b) of the 
Act: 

(a) Rebates, deductions, refunds, dis-
counts, or reductions to the price of 
goods, products, equipment, rental 
property, real property, or services. 

(b) Premiums, bonuses, gifts, and any 
other payments related to the purchase 
of goods, products, equipment, rental 
property, real property, or services. 

(Authority: 29 U.S.C. 711(c), 796e–1(b), and 
OMB Circulars A–87 and A–122) 

Subpart C—For What Purpose Are 
Funds Authorized or Required 
To Be Used? 

§ 365.20 What are the authorized uses 
of funds? 

The State may use funds received 
under this part to support the activi-
ties listed in § 365.1 and to meet its ob-
ligation under section 704(e) of the Act 
and 34 CFR 364.43(b). 

(Authority: 29 U.S.C. 796e–2) 

§ 365.21 What funds may the State use 
to provide the IL core services? 

(a) In providing IL services as re-
quired under section 704(e) of the Act 
and 34 CFR 364.43(b), a State may use 
funds provided under this part to pro-
vide directly, or through grants or con-
tracts, the following IL core services: 

(1) Information and referral services. 
(2) IL skills training. 
(3) Peer counseling, including cross- 

disability peer counseling. 
(4) Individual and systems advocacy. 
(b) Information and referral services 

may be provided independently of the 
other services described in paragraph 

(a) of this section and without regard 
to subpart G of 34 CFR part 366. 

(Authority: 29 U.S.C. 711(c) and 796c(e)) 

§ 365.22 What additional IL services 
may the State provide? 

In addition to the IL core services 
that the State may provide pursuant to 
§ 365.21(a) with funds received under 
part B of chapter 1 of title VII of the 
Act, the State also may use funds re-
ceived under part B of chapter 1 of title 
VII of the Act to provide other IL serv-
ices defined in 34 CFR 364.4 (Inde-
pendent living services). 

(Authority: 29 U.S.C. 796e–2(1)) 

§ 365.23 How does a State make a 
subgrant or enter into a contract? 

If a State makes a subgrant or enters 
into a contract to provide IL services 
to meet its obligation under section 
704(e) of the Act— 

(a) The provisions of this part apply 
to both the State and the entity or in-
dividual to whom it awards a subgrant 
or with whom it enters into a contract; 
and 

(b) The provisions concerning the ad-
ministration of subgrants and con-
tracts in 34 CFR parts 76 and 80 apply 
to the State. 

(c) Cross-reference: See 34 CFR parts 
74, 76, and 80. 

(Authority: 29 U.S.C. 711(c), 796c(f), and 796e– 
2) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 365.30 What are the standards for 
processing referrals and applica-
tions? 

The DSU shall develop, establish, and 
maintain written standards and proce-
dures to be applied by service providers 
to assure expeditious and equitable 
handling of referrals and applications 
for IL services from individuals with 
significant disabilities. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796e) 
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§ 365.31 What are the standards for 
service providers? 

(a) The DSU shall develop, establish, 
make available to the public, main-
tain, and implement written minimum 
standards for the provision of— 

(1) IL services to be met by service 
providers that are not centers; and 

(2) Specialized IL services to individ-
uals with significant disabilities by 
centers under a contract with the DSU. 

(b) The minimum standards devel-
oped pursuant to paragraph (a)(2) of 
this section may differ from the stand-
ards and assurances in section 725 of 
the Act and subparts F and G of 34 CFR 
part 366. 

(c) The DSU shall assure that partici-
pating service providers meet all appli-
cable State licensure or certification 
requirements. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c)) 

PART 366—CENTERS FOR 
INDEPENDENT LIVING 

Subpart A—General 

Sec. 
366.1 What is the Centers for Independent 

Living (CIL) program? 
366.2 What agencies are eligible for assist-

ance under the CIL program? 
366.3 What activities may the Secretary 

fund? 
366.4 What regulations apply? 
366.5 What definitions apply to this pro-

gram? 
366.6 How are program funds allotted? 

Subpart B—Training and Technical 
Assistance 

366.10 What agencies are eligible for assist-
ance to provide training and technical 
assistance? 

366.11 What financial assistance does the 
Secretary provide for training and tech-
nical assistance? 

366.12 How does the Secretary make an 
award? 

366.13 How does the Secretary determine 
funding priorities? 

366.14 How does the Secretary evaluate an 
application? 

366.15 What selection criteria does the Sec-
retary use? 

Subpart C—Grants to Centers for Inde-
pendent Living (Centers) in States in 
Which Federal Funding Exceeds State 
Funding 

366.20 When does the Secretary award 
grants to centers? 

366.21 What are the application require-
ments for existing eligible agencies? 

366.22 What is the order of priorities? 
366.23 What grants must be made to exist-

ing eligible agencies? 
366.24 How is an award made to a new cen-

ter? 
366.25 What additional factor does the Sec-

retary use in making a grant for a new 
center under § 366.24? 

366.26 How does the Secretary evaluate an 
application? 

366.27 What selection criteria does the Sec-
retary use? 

366.28 Under what circumstances may the 
Secretary award a grant to a center in 
one State to serve individuals in another 
State? 

Subpart D—Grants to Centers in States in 
Which State Funding Equals or Ex-
ceeds Federal Funding 

DETERMINING WHETHER STATE FUNDING 
EQUALS OR EXCEEDS FEDERAL FUNDING 

366.29 When may the Director of the des-
ignated State unit (DSU) award grants to 
centers? 

366.30 What are earmarked funds? 
366.31 What happens if the amount of ear-

marked funds does not equal or exceed 
the amount of Federal funds for a pre-
ceding fiscal year? 

AWARDING GRANTS 

366.32 Under what circumstances may the 
DSU make grants? 

366.33 What are the application require-
ments for existing eligible agencies? 

366.34 What is the order of priorities? 
366.35 What grants must be made to exist-

ing eligible agencies? 
366.36 How is an award made to a new cen-

ter? 
366.37 What procedures does the Director of 

the DSU (Director) use in making a 
grant for a new center? 

366.38 What are the procedures for review of 
centers? 

Subpart E—Enforcement and Appeals 
Procedures 

366.39 What procedures does the Secretary 
use for enforcement? 
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366.40 How does the Director initiate en-
forcement procedures? 

366.41 What must be included in an initial 
written notice from the Director? 

366.42 When does a Director issue a final 
written decision? 

366.43 What must be included in the Direc-
tor’s final written decision? 

366.44 How does a center appeal a decision 
included in a Director’s initial written 
notice or a Director’s final written deci-
sion? 

366.45 What must a Director do upon receipt 
of a copy of a center’s formal written ap-
peal to the Secretary? 

366.46 How does the Secretary review a cen-
ter’s appeal of a decision included in a 
Director’s initial written notice or a Di-
rector’s final written decision? 

Subpart F—Assurances for Centers 

366.50 What assurances shall a center pro-
vide and comply with? 

Subpart G—Evaluation Standards and 
Compliance Indicators 

366.60 What are project evaluation stand-
ards? 

366.61 What are the compliance indicators? 
366.62 What are the requirements for con-

tinuation funding? 
366.63 What evidence must a center present 

to demonstrate that it is in minimum 
compliance with the evaluation stand-
ards? 

AUTHORITY: 29 U.S.C. 796d–1(b) and 796f– 
796f–6, unless otherwise noted. 

SOURCE: 59 FR 41900, Aug. 15, 1994, unless 
otherwise noted. 

Subpart A—General 
§ 366.1 What is the Centers for Inde-

pendent Living (CIL) program? 
The CIL program provides financial 

assistance for planning, conducting, 
administering, and evaluating centers 
for independent living (centers) that 
comply with the standards and assur-
ances in section 725(b) and (c) of the 
Act, consistent with the design in-
cluded in the State plan pursuant to 34 
CFR 364.25 for establishing a statewide 
network of centers. 

(Authority: 29 U.S.C. 796f, 796f–1(a)(2), and 
796f–2(a)(1)(A)(ii)) 

§ 366.2 What agencies are eligible for 
assistance under the CIL program? 

(a) In any State in which the Sec-
retary has approved the State plan re-

quired by section 704 of the Act, an ap-
plicant may receive a grant under sub-
part C or D of this part, as applicable, 
if the applicant demonstrates in its ap-
plication submitted pursuant to 
§ 366.21, 366.24, 366.33, 366.35, or 366.36 
that it— 

(1) Has the power and authority to— 
(i) Carry out the purpose of part C of 

title VII of the Act and perform the 
functions listed in section 725(b) and (c) 
of the Act and subparts F and G of this 
part within a community located with-
in that State or in a bordering State; 
and 

(ii) Receive and administer— 
(A) Funds under this part; 
(B) Funds and contributions from pri-

vate or public sources that may be used 
in support of a center; and 

(C) Funds from other public and pri-
vate programs; and 

(2) Is able to plan, conduct, admin-
ister, and evaluate a center consistent 
with the standards and assurances in 
section 725(b) and (c) of the Act and 
subparts F and G of this part. 

(b) An applicant that meets the re-
quirements of paragraph (a) of this sec-
tion is eligible to apply as a new center 
under §§ 366.24 or 366.36 if it— 

(1) Is not receiving funds under part 
C of chapter 1 of title VII of the Act; or 

(2) Proposes the expansion of an ex-
isting center through the establish-
ment of a separate and complete center 
(except that the governing board of the 
existing center may serve as the gov-
erning board of the new center) at a 
different geographical location; and 

(3) Meets the requirements of § 366.24; 
(c) A State that received assistance 

in fiscal year (FY) 1993 to directly oper-
ate a center in accordance with section 
724(a) of the Act is eligible to continue 
to receive assistance under this part to 
directly operate that center for FY 1994 
or a succeeding fiscal year if, for the 
fiscal year for which assistance is 
sought— 

(1) No nonprofit private agency sub-
mits and obtains approval of an accept-
able application under section 722 or 
723 of the Act or § 366.21 or § 366.24 to op-
erate a center for that fiscal year be-
fore a date specified by the Secretary; 
or 

(2) After funding all applications so 
submitted and approved, the Secretary 
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determines that funds remain available 
to provide that assistance. 

(d) Except for the requirement that 
the center be a private nonprofit agen-
cy, a center that is operated by a State 
that receives assistance under para-
graph (a), (b), or (c) of this section 
shall comply with all of the require-
ments of part C of title VII of the Act 
and the requirements in subparts C or 
D, as applicable, and F of this part. 

(e) Eligibility requirements for as-
sistance under subpart B of this part 
are described in § 366.10. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c), 796f–1(b) and 
(d)(3), 796f–2(b), and 796f–3(a)(2) and (b)) 

§ 366.3 What activities may the Sec-
retary fund? 

(a) An eligible agency may use funds 
awarded under subpart B of this part to 
carry out activities described in 
§ 366.11(b). 

(b) An eligible agency may use funds 
awarded under subparts C and D of this 
part to— 

(1) Plan, conduct, administer, and 
evaluate centers that comply with the 
standards and assurances in section 
725(b) and (c) of the Act; 

(2) Promote and practice the inde-
pendent living (IL) philosophy in ac-
cordance with Evaluation Standard 1 
(‘‘Philosophy’’); 

(3) Provide IL services (including IL 
core services and, as appropriate, a 
combination of any other IL services 
specified in section 7(30)(B) of the Act) 
to individuals with a range of signifi-
cant disabilities in accordance with 
Evaluation Standards 2 and 5 (‘‘Provi-
sion of services’’ and ‘‘Independent liv-
ing core services,’’ respectively); 

(4) Facilitate the development and 
achievement of IL goals selected by in-
dividuals with significant disabilities 
who seek assistance in the develop-
ment and achievement of IL goals from 
the center in accordance with Evalua-
tion Standard 3 (‘‘Independent living 
goals’’); 

(5) Increase the availability and im-
prove the quality of community op-
tions for independent living in order to 
facilitate the development and achieve-
ment of IL goals by individuals with 
significant disabilities in accordance 

with Evaluation Standard 4 (‘‘Commu-
nity options’’); 

(6) Increase the capacity of commu-
nities within the service area of the 
center to meet the needs of individuals 
with significant disabilities in accord-
ance with Evaluation Standard 6 (‘‘Ac-
tivities to increase community capac-
ity’’); 

(7) Conduct resource development ac-
tivities to obtain funding from sources 
other than chapter 1 of title VII of the 
Act in accordance with Evaluation 
Standard 7 (Resource development ac-
tivities); and 

(8) Conduct activities necessary to 
comply with the assurances in section 
725(c) of the Act, including, but not 
limited to the following: 

(i) Aggressive outreach regarding 
services provided through the center in 
an effort to reach populations of indi-
viduals with significant disabilities 
that are unserved or underserved by 
programs under title VII of the Act, es-
pecially minority groups and urban and 
rural populations. 

(ii) Training for center staff on how 
to serve unserved and underserved pop-
ulations, including minority groups 
and urban and rural populations. 

(9) Cross-reference: See § 366.71 in sub-
part G. 

(Authority: 29 U.S.C. 796f through 796f–4) 

§ 366.4 What regulations apply? 

The following regulations apply to 
the CIL program: 

(a) The regulations in 34 CFR part 
364. 

(b) The regulations in this part 366. 

(Authority: 29 U.S.C. 711(c) and 796f–796f–5) 

§ 366.5 What definitions apply to this 
program? 

Decisionmaking position means the ex-
ecutive director, any supervisory posi-
tion, and any other policymaking posi-
tion within the center. 

Staff position means a paid non-con-
tract position within the center that is 
not included within the definition of a 
‘‘decisionmaking position.’’ 

(Authority: 29 U.S.C. 796a(a)) 

[60 FR 39221, Aug. 1, 1995] 
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§ 366.6 How are program funds allot-
ted? 

(a) The Secretary allots Federal 
funds appropriated for FY 1994 and sub-
sequent fiscal years for the CIL pro-
gram to each State in accordance with 
the requirements of section 721 of the 
Act. 

(b)(1) After the Secretary makes the 
reservation required by section 721(b) 
of the Act, the Secretary makes an al-
lotment, from the remainder of the 
amount appropriated for a fiscal year 
to carry out part C of title VII of the 
Act, to each State whose State plan 
has been approved under section 706 of 
the Act and 34 CFR part 364. 

(2) The Secretary makes the allot-
ment under paragraph (b)(1) of this sec-
tion subject to sections 721(c)(1)(B) and 
(C), 721(c)(2) and (3), and 721(d) of the 
Act. 

(Authority: 29 U.S.C. 796f) 

[59 FR 41900, Aug. 15, 1994. Redesignated at 60 
FR 39221, Aug. 1, 1995] 

Subpart B—Training and Technical 
Assistance 

§ 366.10 What agencies are eligible for 
assistance to provide training and 
technical assistance? 

Entities that have experience in the 
operation of centers are eligible to 
apply for grants to provide training 
and technical assistance under section 
721(b) of the Act to eligible agencies, 
centers, and Statewide Independent 
Living Councils (SILCs). 

(Authority: 29 U.S.C. 796f(b)(1)) 

§ 366.11 What financial assistance does 
the Secretary provide for training 
and technical assistance? 

(a) From funds, if any, reserved under 
section 721(b)(1) of the Act to carry out 
the purposes of this subpart, the Sec-
retary makes grants to, and enters into 
contracts, cooperative agreements, and 
other arrangements with, entities that 
have experience in the operation of 
centers. 

(b) An entity receiving assistance in 
accordance with paragraph (a) of this 
section shall provide training and tech-
nical assistance to eligible agencies, 
centers, and SILCs to plan, develop, 

conduct, administer, and evaluate cen-
ters. 

(Authority: 29 U.S.C. 796f(b)(1)–(3)) 

§ 366.12 How does the Secretary make 
an award? 

(a) To be eligible to receive a grant 
or enter into a contract or other ar-
rangement under section 721(b) of the 
Act and this subpart, an applicant 
shall submit an application to the Sec-
retary containing a proposal to provide 
training and technical assistance to el-
igible agencies, centers, and SILCs and 
any additional information at the time 
and in the manner that the Secretary 
may require. 

(b) The Secretary provides for peer 
review of grant applications by panels 
that include persons who are not Fed-
eral government employees and who 
have experience in the operation of 
centers. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f(b)) 

§ 366.13 How does the Secretary deter-
mine funding priorities? 

In making awards under this section, 
the Secretary determines funding pri-
orities in accordance with the training 
and technical assistance needs identi-
fied by the survey of SILCs and centers 
required by section 721(b)(3) of the Act. 

(Authority: 29 U.S.C. 796f(b)(3)) 

§ 366.14 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates each ap-
plication for a grant under this subpart 
on the basis of the criteria in § 366.15. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: 29 U.S.C. 796f(b)(3)) 

§ 366.15 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate applications for new 
awards for training and technical as-
sistance: 

(a) Meeting the purposes of the program 
(30 points). The Secretary reviews each 
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application to determine how well the 
project will be able to meet the purpose 
of the program of providing training 
and technical assistance to eligible 
agencies, centers, and SILCs with re-
spect to planning, developing, con-
ducting, administering, and evaluating 
centers, including consideration of— 

(1) The objectives of the project; and 
(2) How the objectives further train-

ing and technical assistance with re-
spect to planning, developing, con-
ducting, administering, and evaluating 
centers. 

(b) Extent of need for the project (20 
points). The Secretary reviews each ap-
plication to determine the extent to 
which the project meets specific needs 
recognized in title VII of the Act, in-
cluding consideration of— 

(1) The needs addressed by the 
project; 

(2) How the applicant identified those 
needs; 

(3) How those needs will be met by 
the project; and 

(4) The benefits to be gained by meet-
ing those needs. 

(c) Plan of operation (15 points). The 
Secretary reviews each application for 
information that shows the quality of 
the plan of operation for the project, 
including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the plan of 
management ensures proper and effi-
cient administration of the project; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality of the applicant’s plan 
to use its resources and personnel to 
achieve each objective; and 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability. 

(d) Quality of key personnel (7 points). 
(1) The Secretary reviews each applica-
tion for information that shows the 
qualifications of the key personnel the 
applicant plans to use on the project, 
including— 

(i) The qualifications of the project 
director, if one is to be used; 

(ii) The qualifications of each of the 
other management and decision-mak-
ing personnel to be used in the project; 

(iii) The time that each person re-
ferred to in paragraphs (d)(1)(i) and (ii) 
of this section will commit to the 
project; 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability; and 

(v) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally under-rep-
resented, including members of racial 
or ethnic minority groups, women, per-
sons with disabilities, and elderly indi-
viduals. 

(2) To determine personnel qualifica-
tions under paragraphs (d)(1)(i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that per-
tain to the objectives of the project. 

(e) Budget and cost effectiveness (5 
points). The Secretary reviews each ap-
plication for information that shows 
the extent to which— 

(1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(f) Evaluation plan (5 points). The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Are appropriate to the project; 
(2) Will determine how successful the 

project is in meeting its goals and ob-
jectives; and 

(3) Are objective and produce data 
that are quantifiable. 

(4) Cross-reference: See 34 CFR 75.590. 
(g) Adequacy of resources (3 points). 

The Secretary reviews each application 
to determine the adequacy of the re-
sources that the applicant plans to de-
vote to the project, including facilities, 
equipment, and supplies. 
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(h) Extent of prior experience (15 
points). The Secretary reviews each ap-
plication to determine the extent of ex-
perience the applicant has in the oper-
ation of centers and with providing 
training and technical assistance to 
centers, including— 

(1) Training and technical assistance 
with planning, developing, and admin-
istering centers; 

(2) The scope of training and tech-
nical assistance provided, including 
methods used to conduct training and 
technical assistance for centers; 

(3) Knowledge of techniques and ap-
proaches for evaluating centers; and 

(4) The capacity for providing train-
ing and technical assistance as dem-
onstrated by previous experience in 
these areas. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f(b)) 

Subpart C—Grants to Centers for 
Independent Living (Centers) 
in States in Which Federal 
Funding Exceeds State Fund-
ing 

§ 366.20 When does the Secretary 
award grants to centers? 

The Secretary awards grants to cen-
ters in a State in a fiscal year if— 

(a) The amount of Federal funds al-
lotted to the State under section 721(c) 
and (d) of the Act to support the gen-
eral operation of centers is greater 
than the amount of State funds ear-
marked for the same purpose, as deter-
mined pursuant to §§ 366.29 and 366.31; 
or 

(b) The Director of a designated 
State unit (DSU) does not submit to 
the Secretary and obtain approval of 
an application to award grants under 
section 723 of the Act and § 366.32(a) and 
(b). 

(Authority: 29 U.S.C. 796f–1 and 796f–2(a)(2)) 

§ 366.21 What are the application re-
quirements for existing eligible 
agencies? 

To be eligible for assistance, an eligi-
ble agency shall submit— 

(a) An application at the time, in the 
manner, and containing the informa-
tion that is required; 

(b) An assurance that the eligible 
agency meets the requirements of 
§ 366.2; and 

(c) The assurances required by sec-
tion 725(c) of the Act and subpart F of 
this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(b)) 

§ 366.22 What is the order of prior-
ities? 

(a) In accordance with a State’s al-
lotment and to the extent funds are 
available, the order of priorities for al-
locating funds among centers within a 
State is as follows: 

(1) Existing centers, as described in 
§ 366.23, that comply with the standards 
and assurances in section 725(b) and (c) 
of the Act and subparts F and G of this 
part first receive the level of funding 
each center received in the previous 
year. However, any funds received by 
an existing center to establish a new 
center at a different geographical loca-
tion pursuant to proposed § 366.2(b)(2) 
are not included in determining the 
level of funding to the existing center 
in any fiscal year that the new center 
applies for and receives funds as a sepa-
rate center. 

(2) Existing centers that meet the re-
quirements of paragraph (a)(1) of this 
section then receive a cost-of-living in-
crease in accordance with procedures 
consistent with section 721(c)(3) of the 
Act. 

(3) New centers, as described in 
§ 366.2(b), that comply with the stand-
ards and assurances in section 725(b) 
and (c) of the Act and subparts F and G 
of this part. 

(b) If, after meeting the priorities in 
paragraphs (a)(1) and (2) of this section, 
there are insufficient funds under the 
State’s allotment under section 721(c) 
and (d) of the Act to fund a new center 
under paragraph (a)(3) of this section, 
the Secretary may— 

(1) Use the excess funds in the State 
to assist existing centers consistent 
with the State plan; or 

(2) Reallot these funds in accordance 
with section 721(d) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–1(e)) 
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§ 366.23 What grants must be made to 
existing eligible agencies? 

(a) In accordance with the order of 
priorities established in § 366.22, an eli-
gible agency may receive a grant if the 
eligible agency demonstrates in its ap-
plication that it— 

(1) Meets the requirements in § 366.21 
or § 366.24; 

(2) Is receiving funds under part C of 
title VII of the Act on September 30, 
1993; and 

(3) Is in compliance with the program 
and fiscal standards and assurances in 
section 725(b) and (c) of the Act and 
subparts F and G of this part. (The in-
dicators of minimum compliance in 
subpart G of this part are used to de-
termine compliance with the evalua-
tion standards in section 725(b) of the 
Act.) 

(b) For purposes of this section, an 
eligible agency is receiving funds under 
part C of title VII of the Act on Sep-
tember 30, 1993, if it was awarded a 
grant on or before that date, i.e., dur-
ing FY 1993. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(c)) 

§ 366.24 How is an award made to a 
new center? 

(a) To apply for a grant as a new cen-
ter, an eligible agency shall— 

(1) Meet the requirements of 
§ 366.2(b); 

(2) Submit an application that meets 
the requirements of § 366.21; and 

(3) Meet the requirements of this sec-
tion. 

(b) Subject to the order of priorities 
established in § 366.22, a grant for a new 
center may be awarded to the most 
qualified eligible agency that applies 
for funds under this section, if— 

(1)(i) No center serves a geographic 
area of a State; or 

(ii) A geographic area of a State is 
underserved by centers serving other 
areas of the State; 

(2) The eligible agency proposes to 
serve the geographic area that is 
unserved or underserved in the State; 
and 

(3) The increase in the allotment of 
the State under section 721 of the Act 
for a fiscal year, as compared with the 

immediately preceding fiscal year, is 
sufficient to support an additional cen-
ter in the State. 

(c) The establishment of a new center 
under this subpart must be consistent 
with the design included in the State 
plan pursuant to 34 CFR 364.25 for es-
tablishing a statewide network of cen-
ters. 

(d) An applicant may satisfy the re-
quirements of paragraph (c) of this sec-
tion by submitting appropriate docu-
mentation demonstrating that the es-
tablishment of a new center is con-
sistent with the design in the State 
plan required by 34 CFR 364.25. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(d)) 

§ 366.25 What additional factor does 
the Secretary use in making a grant 
for a new center under § 366.24? 

In selecting from among applicants 
for a grant under § 366.24 for a new cen-
ter, the Secretary considers comments 
regarding the application, if any, by 
the SILC in the State in which the ap-
plicant is located. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(d)(1)) 

§ 366.26 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates each ap-
plication for a grant under this subpart 
on the basis of the criteria in § 366.27. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: 29 U.S.C. 796f(b)(3)) 

§ 366.27 What selection criteria does 
the Secretary use? 

In evaluating each application for a 
new center under this part, the Sec-
retary uses the following selection cri-
teria: 

(a) Extent of the need for the project (20 
points). (1) The Secretary reviews each 
application for persuasive evidence 
that shows the extent to which the 
project meets the specific needs for the 
program, including considerations of— 
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(i) The needs addressed by the 
project; 

(ii) How the applicant identified 
those needs (e.g., whether from the 1990 
census data or other current sources); 

(iii) How those needs will be met by 
the project; and 

(iv) The benefits to be gained by 
meeting those needs. 

(2) The Secretary looks for informa-
tion that shows that the need for the 
center has been established based on an 
assessment of the ability of existing 
programs and facilities to meet the 
need for IL services of individuals with 
significant disabilities in the geo-
graphic area to be served. 

(3) The Secretary looks for informa-
tion that shows— 

(i) That the applicant proposes to es-
tablish a new center to serve a priority 
service area that is identified in the 
current State plan; and 

(ii) The priority that the State has 
placed on establishing a new center in 
this proposed service area. 

(b) Past performance (5 points). The 
Secretary reviews each application for 
information that shows the past per-
formance of the applicant in success-
fully providing services comparable to 
the IL core services and other IL serv-
ices listed in section 7 (29) and (30) of 
the Act and 34 CFR 365.21 and 365.22 and 
other services that empower individ-
uals with significant disabilities. 

(c) Meeting the standards and the as-
surances (25 points). The Secretary re-
views each application for information 
that shows— 

(1) Evidence of demonstrated success 
in satisfying, or a clearly defined plan 
to satisfy, the standards in section 
725(b) of the Act and subpart G of this 
part; and 

(2) Convincing evidence of dem-
onstrated success in satisfying, or a 
clearly defined plan to satisfy, the as-
surances in section 725(c) of the Act 
and subpart F of this part. 

(d) Quality of key personnel (10 
points). (1) The Secretary reviews each 
application for information that shows 
the qualifications of the key personnel 
the applicant plans to use on the 
project, including— 

(i) The qualifications of the project 
director, if one is to be used; 

(ii) The qualifications of each of the 
other management and decision-mak-
ing personnel to be used in the project; 

(iii) The time that each person re-
ferred to in paragraphs (d)(1) (i) and (ii) 
of this section will commit to the 
project; 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability; and 

(v) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally under-rep-
resented, including— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; 
(C) Persons with disabilities; and 
(D) Elderly individuals. 
(2) To determine personnel qualifica-

tions under paragraphs (d)(1) (i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the objectives of the project; 
and 

(ii) Any other qualifications that per-
tain to the objectives of the project. 

(e) Budget and cost effectiveness (10 
points). The Secretary reviews each ap-
plication for information that shows 
the extent to which— 

(1) The budget is adequate to support 
the project; and 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(f) Evaluation plan (5 points). The 
Secretary reviews each application for 
information that shows the quality of 
the evaluation plan for the project, in-
cluding the extent to which the appli-
cant’s methods of evaluation— 

(1) Are appropriate for the project; 
(2) Will determine how successful the 

project is in meeting its goals and ob-
jectives; and 

(3) Are objective and produce data 
that are quantifiable. 

(4) (Cross-reference: See 34 CFR 
75.590.) 

(g) Plan of operation (20 points). The 
Secretary reviews each application for 
information that shows the quality of 
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the plan of operation for the project, 
including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the plan of 
management ensures proper and effi-
cient administration of the project; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality and adequacy of the 
applicant’s plan to use its resources 
(including funding, facilities, equip-
ment, and supplies) and personnel to 
achieve each objective; 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability; and 

(6) A clear description of how the ap-
plicant will provide equal access to 
services for eligible project partici-
pants who are members of groups that 
have been traditionally under-rep-
resented, including— 

(i) Members of racial or ethnic mi-
nority groups; 

(ii) Women; 
(iii) Elderly individuals; and 
(iv) Children and youth. 
(h) Involvement of individuals with sig-

nificant disabilities (5 points). (1) The 
Secretary reviews each application for 
information that shows that individ-
uals with significant disabilities are 
appropriately involved in the develop-
ment of the application. 

(2) The Secretary looks for informa-
tion that shows that individuals with 
significant disabilities or their parents, 
guardians, or other legally authorized 
advocates or representatives, as appro-
priate, will be substantially involved in 
planning, policy direction, and man-
agement of the center, and, to the 
greatest extent possible, that individ-
uals with significant disabilities will 
be employed by the center. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–1(d)(2)(B)) 

§ 366.28 Under what circumstances 
may the Secretary award a grant to 
a center in one State to serve indi-
viduals in another State? 

(a) The Secretary may use funds from 
the allotment of one State to award a 
grant to a center located in a bordering 
State if the Secretary determines that 
the proposal of the out-of-State center 
to serve individuals with significant 
disabilities who reside in the bordering 
State is consistent with the State plan 
of the State in which these individuals 
reside. 

(b) An applicant shall submit docu-
mentation demonstrating that the ar-
rangements described in paragraph (a) 
of this section are consistent with the 
State plan of the State in which the in-
dividuals reside. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f (c) and 
(d)) 

Subpart D—Grants to Centers in 
States in Which State Funding 
Equals or Exceeds Federal 
Funding 

DETERMINING WHETHER STATE FUNDING 
EQUALS OR EXCEEDS FEDERAL FUNDING 

§ 366.29 When may the Director of the 
designated State unit (DSU) award 
grants to centers? 

(a) The Director of the DSU (Direc-
tor) may award grants under section 
723 of the Act and this subpart to cen-
ters located within the State or in a 
bordering State in a fiscal year if— 

(1) The Director submits to the Sec-
retary and obtains approval of an ap-
plication to award grants for that fis-
cal year under section 723 of the Act 
and § 366.32 (a) and (b); and 

(2) The Secretary determines that 
the amount of State funds that were 
earmarked by the State to support the 
general operation of centers meeting 
the requirements of part C of chapter 1 
of title VII of the Act in the second fis-
cal year preceding the fiscal year for 
which the application is submitted 
equaled or exceeded the amount of 
funds allotted to the State under sec-
tion 721 (c) and (d) of the Act (or part 
B of title VII of the Act as in effect on 
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October 28, 1992) for that preceding fis-
cal year. 

(b) For purposes of section 
723(a)(1)(A)(iii) of the Act and this sub-
part, the second fiscal year preceding 
the fiscal year for which the State sub-
mits an application to administer the 
CIL program is considered the ‘‘pre-
ceding fiscal year.’’ Example: If FY 1995 
is the fiscal year for which the State 
submits an application to administer 
the CIL program under this subpart, 
FY 1993 is the ‘‘preceding fiscal year.’’ 
In determining the ‘‘preceding fiscal 
year’’ under this subpart, the Secretary 
makes any adjustments necessary to 
accommodate a State’s multi-year 
funding cycle or fiscal year that does 
not coincide with the Federal fiscal 
year. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–2(a)(3)) 

§ 366.30 What are earmarked funds? 
(a) For purposes of this subpart, the 

amount of State funds that were ear-
marked by a State to support the gen-
eral operation of centers does not in-
clude— 

(1) Federal funds used for the general 
operation of centers; 

(2) State funds used to purchase spe-
cific services from a center, including 
State funds used for grants or con-
tracts to procure or purchase personal 
assistance services or particular types 
of skills training; 

(3) State attendant care funds; or 
(4) Social Security Administration 

reimbursement funds. 
(b) For purposes of this subpart, ear-

marked funds means funds appropriated 
by the State and expressly or clearly 
identified as State expenditures in the 
relevant fiscal year for the sole purpose 
of funding the general operation of cen-
ters. 

(Authority: 29 U.S.C. 711(c) and 796f– 
2(a)(1)(A)) 

§ 366.31 What happens if the amount of 
earmarked funds does not equal or 
exceed the amount of Federal funds 
for a preceding fiscal year? 

If the State submits an application 
to administer the CIL program under 
section 723 of the Act and this subpart 

for a fiscal year, but did not earmark 
the amount of State funds required by 
§ 366.29(a)(2) in the preceding fiscal 
year, the State shall be ineligible to 
make grants under section 723 of the 
Act and this subpart after the end of 
the fiscal year succeeding the pre-
ceding fiscal year and for each suc-
ceeding fiscal year. 

Example: A State meets the earmarking re-
quirement in FY 1994. It also meets this re-
quirement in FY 1995. However, in reviewing 
the State’s application to administer the CIL 
program in FY 1998, the Secretary deter-
mines that the State failed to meet the ear-
marking requirement in FY 1996. The State 
may continue to award grants in FY 1997 but 
may not do so in FY 1998 and succeeding fis-
cal years. 

(Authority: 29 U.S.C. 796f–2(a)(1)(B)) 

AWARDING GRANTS 

§ 366.32 Under what circumstances 
may the DSU make grants? 

(a) To be eligible to award grants 
under this subpart and to carry out 
section 723 of the Act for a fiscal year, 
the Director must submit to the Sec-
retary for approval an application at 
the time and in the manner that the 
Secretary may require and that in-
cludes, at a minimum— 

(1) Information demonstrating that 
the amount of funds earmarked by the 
State for the general operation of cen-
ters meets the requirements in 
§ 366.29(a)(1); and 

(2) A summary of the annual per-
formance reports submitted to the Di-
rector from centers in accordance with 
§ 366.50(n). 

(b) If the amount of funds earmarked 
by the State for the general operation 
of centers meets the requirements in 
§ 366.29(a)(1), the Secretary approves 
the application and designates the Di-
rector to award the grants and carry 
out section 723 of the Act. 

(c) If the Secretary designates the Di-
rector to award grants and carry out 
section 723 of the Act under paragraph 
(b) of this section, the Director makes 
grants to eligible agencies in a State, 
as described in § 366.2, for a fiscal year 
from the amount of funds allotted to 
the State under section 721(c) and (d) of 
the Act. 
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(d)(1) In the case of a State in which 
there is both a DSU responsible for pro-
viding IL services to the general popu-
lation and a DSU responsible for pro-
viding IL services for individuals who 
are blind, for purposes of subparts D 
and E of this part, the ‘‘Director’’ shall 
be the Director of the general DSU. 

(2) The State units described in para-
graph (d)(1) of this section shall peri-
odically consult with each other with 
respect to the provision of services for 
individuals who are blind. 

(e) The Director may enter into as-
sistance contracts with centers to 
carry out section 723 of the Act. For 
purposes of this paragraph, an assist-
ance contract is an instrument whose 
principal purpose is to transfer funds 
allotted to the State under section 721 
(c) and (d) of the Act and this part to 
an eligible agency to carry out section 
723 of the Act. Under an assistance con-
tract, the DSU shall assume a role con-
sistent with that of the Secretary 
under section 722 of the Act. If the DSU 
uses an assistance contract to award 
funds under section 723 of the Act, the 
DSU may not add any requirements, 
terms, or conditions to the assistance 
contract other than those that would 
be permitted if the assistance contract 
were a grant rather than an assistance 
contract. Under an assistance contract, 
as defined in this paragraph, the role of 
the DSU is to ensure that the terms of 
the assistance contract, which are es-
tablished by chapter 1 of title VII of 
the Act and the implementing regula-
tions in this part and 34 CFR part 364, 
are satisfied. 

(f) The Director may not enter into 
procurement contracts with centers to 
carry out section 723 of the Act. For 
purposes of this paragraph, a procure-
ment contract is an instrument whose 
principal purpose is to acquire (by pur-
chase, lease, or barter) property or 
services for the direct benefit or use of 
the DSU. Under a procurement con-
tract, the DSU prescribes the specific 
services it intends to procure and the 
terms and conditions of the procure-
ment. 

(g) In the enforcement of any breach 
of the terms and conditions of an as-
sistance contract, the DSU shall follow 

the procedures established in §§ 366.40 
through 366.45. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(a)(2)) 

§ 366.33 What are the application re-
quirements for existing eligible 
agencies? 

To be eligible for assistance under 
this subpart, an eligible agency shall 
comply with the requirements in 
§ 366.21. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–2(b)) 

§ 366.34 What is the order of prior-
ities? 

(a) Unless the Director and the chair-
person of the SILC, or other individual 
designated by the SILC to act on behalf 
of and at the direction of the SILC, 
jointly agree on another order of prior-
ities, the Director shall follow the 
order of priorities in § 366.22 for allo-
cating funds among centers within a 
State, to the extent funds are avail-
able. 

(b) If the order of priorities in § 366.22 
is followed and, after meeting the pri-
orities in § 366.22(a) (1) and (2), there are 
insufficient funds under the State’s al-
lotment under section 721(c) and (d) of 
the Act to fund a new center under 
§ 366.22(a)(3), the Director may— 

(1) Use the excess funds in the State 
to assist existing centers consistent 
with the State plan; or 

(2) Return these funds to the Sec-
retary for reallotment in accordance 
with section 721(d) of the Act. 

(Authority: 29 U.S.C. 711(c) and 796f–2(e)) 

§ 366.35 What grants must be made to 
existing eligible agencies? 

In accordance with the order of prior-
ities established in § 366.34(a), an eligi-
ble agency may receive a grant under 
this subpart if the eligible agency 
meets the applicable requirements in 
§§ 366.2, 366.21, and 366.23. 

(Authority: 29 U.S.C. 796f–2(c)) 
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§ 366.36 How is an award made to a 
new center? 

To be eligible for a grant as a new 
center under this subpart, an eligible 
agency shall meet the requirements for 
a new center in §§ 366.2(b) and 366.24, ex-
cept that the award of a grant to a new 
center under this section is subject to 
the order of priorities in § 366.34(a). 

(Authority: 29 U.S.C. 796f–2(d)) 

§ 366.37 What procedures does the Di-
rector of the DSU (Director) use in 
making a grant for a new center? 

(a) In selecting from among appli-
cants for a grant for a new center 
under § 366.24 of this subpart— 

(1) The Director and the chairperson 
of the SILC, or other individual des-
ignated by the SILC to act on behalf of 
and at the direction of the SILC, shall 
jointly appoint a peer review com-
mittee that shall rank applications in 
accordance with the standards and as-
surances in section 725 (b) and (c) of the 
Act and subparts F and G of this part 
and any criteria jointly established by 
the Director and the chairperson or 
other designated individual; 

(2) The peer review committee shall 
consider the ability of each applicant 
to operate a center and shall rec-
ommend an applicant to receive a 
grant under this subpart, based on ei-
ther the selection criteria in § 366.27 or 
the following: 

(i) Evidence of the need for a center, 
consistent with the State plan. 

(ii) Any past performance of the ap-
plicant in providing services com-
parable to IL services. 

(iii) The plan for complying with, or 
demonstrated success in complying 
with, the standards and the assurances 
in section 725 (b) and (c) of the Act and 
subparts F and G of this part. 

(iv) The quality of key personnel of 
the applicant and the involvement of 
individuals with significant disabilities 
by the applicant. 

(v) The budget and cost-effectiveness 
of the applicant. 

(vi) The evaluation plan of the appli-
cant. 

(vii) The ability of the applicant to 
carry out the plans identified in para-
graphs (a)(2) (iii) and (vi) of this sec-
tion. 

(b) The Director shall award the 
grant on the basis of the recommenda-
tions of the peer review committee if 
the actions of the committee are con-
sistent with Federal and State law. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–2(d)(2)) 

§ 366.38 What are the procedures for 
review of centers? 

(a) The Director shall, in accordance 
with section 723(g)(1) and (h) of the 
Act, periodically review each center re-
ceiving funds under section 723 of the 
Act to determine whether the center is 
in compliance with the standards and 
assurances in section 725 (b) and (c) of 
the Act and subparts F and G of this 
part. 

(b) The periodic reviews of centers re-
quired by paragraph (a) of this section 
must include annual on-site compli-
ance reviews of at least 15 percent of 
the centers assisted under section 723 
of the Act in that State in each year. 

(c) Each team that conducts an on- 
site compliance review of a center shall 
include at least one person who is not 
an employee of the designated State 
agency, who has experience in the oper-
ation of centers, and who is jointly se-
lected by the Director and the chair-
person of the SILC, or other individual 
designated by the SILC to act on behalf 
of and at the direction of the SILC. 

(d) A copy of each review under this 
section shall be provided to the Sec-
retary and the SILC. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(1) 
and (h)) 

Subpart E—Enforcement and 
Appeals Procedures 

§ 366.39 What procedures does the Sec-
retary use for enforcement? 

(a) If the Secretary determines that 
any center receiving funds under this 
part is not in compliance with the 
standards and assurances in section 725 
(b) and (c) of the Act and subparts F 
and G of this part, the Secretary imme-
diately notifies the center, by certified 
mail, return receipt requested, or other 
means that provide proof of receipt, 
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that the center is out of compliance. 
The Secretary also offers technical as-
sistance to the center to develop a cor-
rective action plan to comply with the 
standards and assurances. 

(b) The Secretary terminates all 
funds under section 721 of the Act to 
that center 90 days after the date of 
the notification required by paragraph 
(a) of this section unless— 

(1) The center submits, within 90 
days after receiving the notification 
required by paragraph (a) of this sec-
tion, a corrective action plan to 
achieve compliance that is approved by 
the Secretary; or 

(2) The center requests a hearing pur-
suant to paragraph (c) or (d) of this 
section. 

(c) If the Secretary does not approve 
a center’s corrective action plan sub-
mitted pursuant to paragraph (b)(1) of 
this section, the center has 30 days 
from receipt of the Secretary’s written 
notice of disapproval of the center’s 
corrective action plan to request a 
hearing by submitting a formal written 
request that gives the reasons why the 
center believes that the Secretary 
should have approved the center’s cor-
rective action plan. 

(d) If the center does not submit a 
corrective action plan to the Sec-
retary, the center has 90 days after re-
ceiving the notification required by 
paragraph (a) of this section to request 
a hearing by submitting a formal writ-
ten request that gives the reasons why 
the center believes that the Secretary 
should have found the center in compli-
ance with the standards and assurances 
in section 725 (b) and (c) of the Act and 
subparts F and G of this part. 

(e) The date of filing a formal written 
request for a hearing to the Secretary 
under paragraph (c) or (d) of this sec-
tion is determined in a manner con-
sistent with the requirements of 34 
CFR 81.12. 

(f) The Secretary issues a written de-
cision to terminate funds to the center 
if, after providing reasonable notice 
and an opportunity for a hearing, the 
Secretary finds that— 

(1) The center receiving funds under 
this part is not in compliance with the 
standards and assurances in section 725 
(b) and (c) of the Act and subparts F 
and G of this part; or 

(2) The center’s corrective action 
plan submitted under paragraph (b)(1) 
of this section cannot be approved. 

(g) The Secretary’s decision to termi-
nate funds to a center pursuant to 
paragraph (f) of this section takes ef-
fect upon issuance. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–1(g)) 

§ 366.40 How does the Director initiate 
enforcement procedures? 

(a) If the Director determines that 
any center receiving funds under this 
part is not in compliance with the 
standards and assurances in section 725 
(b) and (c) of the Act and subparts F 
and G of this part, the Director shall 
immediately provide the center, by 
certified mail, return receipt re-
quested, or other means that provide 
proof of receipt, with an initial written 
notice that the center is out of compli-
ance with the standards and assurances 
and that the Director will terminate 
the center’s funds or take other pro-
posed significant adverse action 
against the center 90 days after the 
center’s receipt of this initial written 
notice. The Director shall provide tech-
nical assistance to the center to de-
velop a corrective action plan to com-
ply with the standards and assurances. 

(b) Unless the center submits, within 
90 days after receiving the notification 
required by paragraph (a) of this sec-
tion, a corrective action plan to 
achieve compliance that is approved by 
the Director or, if appealed, by the Sec-
retary, the Director shall terminate all 
funds under section 723 of the Act to a 
center 90 days after the later of— 

(1) The date that the center receives 
the initial written notice required by 
paragraph (a) of this section; or 

(2) The date that the center receives 
the Secretary’s final decision issued 
pursuant to § 366.46(c) if— 

(i) The center files a formal written 
appeal of the Director’s final written 
decision pursuant to § 366.44(a); or 

(ii) The center files a formal written 
appeal of the decision described in the 
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Director’s initial written notice pursu-
ant to § 366.44(b). 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g) and 
(i)) 

§ 366.41 What must be included in an 
initial written notice from the Di-
rector? 

The initial written notice required by 
§ 366.40(a) must— 

(a) Include, at a minimum, the fol-
lowing: 

(1) The name of the center. 
(2) The reason or reasons for pro-

posing the termination of funds or 
other significant adverse action 
against the center, including any evi-
dence that the center has failed to 
comply with any of the evaluation 
standards or assurances in section 
725(b) and (c) of the Act and subparts F 
and G of this part. 

(3) The effective date of the proposed 
termination of funds or other signifi-
cant adverse action against the center; 

(b) Be given 90 days in advance of the 
date the Director intends to terminate 
a center’s funds or take any other sig-
nificant adverse action against the cen-
ter; 

(c) Inform the center that it has 90 
days from the date the center receives 
the notice to submit a corrective ac-
tion plan; 

(d) Inform the center that it may 
seek mediation and conciliation in ac-
cordance with § 366.40(a) to resolve any 
dispute with the Director within the 90 
days before the proposed termination 
of funds or other significant adverse 
action against the center; and 

(e) Inform the center that, if medi-
ation and conciliation are not success-
ful and the Director does not issue a 
final written decision pursuant to 
§ 366.42, the center may appeal to the 
Secretary the decision described in the 
Director’s initial written notice on or 
after the 90th day, but not later than 
the 120th day, after the center receives 
the Director’s initial decision. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and 
(i)) 

§ 366.42 When does a Director issue a 
final written decision? 

(a) If the center submits a corrective 
action plan in accordance with 
§ 366.40(b), the Director shall provide to 
the center, not later than the 120th day 
after the center receives the Director’s 
initial written notice, a final written 
decision approving or disapproving the 
center’s corrective action plan and in-
forming the center, if appropriate, of 
the termination of the center’s funds 
or any other proposed significant ad-
verse action against the center. 

(b) The Director shall send the final 
written decision to the center by reg-
istered or certified mail, return receipt 
requested, or other means that provide 
a record that the center received the 
Director’s final written decision. 

(c) A Director’s final written decision 
to terminate funds or take any other 
adverse action against a center may 
not take effect until 30 days after the 
date that the center receives it. 

(d) If a center appeals pursuant to 
§ 366.44(a), the Director’s final written 
decision to terminate funds or take 
any other adverse action against a cen-
ter does not take effect until the Sec-
retary issues a final decision. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and 
(i)) 

§ 366.43 What must be included in the 
Director’s final written decision? 

The Director’s final written decision 
to disapprove a center’s corrective ac-
tion plan required by § 366.42 must— 

(a) Address any response from the 
center to the Director’s initial written 
notice to terminate funds or take other 
significant adverse action against the 
center; 

(b) Include a statement of the rea-
sons why the Director could not ap-
prove the corrective action plan; and 

(c) Inform the center of its right to 
appeal to the Secretary the Director’s 
final written decision to terminate 
funds or take any other significant ad-
verse action against the center. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and 
(i)) 
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§ 366.44 How does a center appeal a 
decision included in a Director’s 
initial written notice or a Director’s 
final written decision? 

(a) To obtain the Secretary’s review 
of a Director’s final written decision to 
disapprove a center’s corrective action 
plan submitted pursuant to § 366.40(b), 
the center shall file, within 30 days 
from receipt of the Director’s final 
written decision, a formal written ap-
peal with the Secretary giving the rea-
sons why the center believes that the 
Director should have approved the cen-
ter’s corrective action plan. (Cross-ref-
erence: See § 366.42.) 

(b) To obtain the Secretary’s review 
of a decision described in a Director’s 
initial written notice, a center that 
does not submit a corrective action 
plan to a Director shall file, in accord-
ance with paragraph (c)(1)(i) of this 
section, a formal written appeal with 
the Secretary giving the reasons why 
the center believes that the Director 
should have found the center in compli-
ance with the standards and assurances 
in section 725 (b) and (c) of the Act and 
subparts F and G of this part. 

(c) To appeal to the Secretary a deci-
sion described in a Director’s initial 
written notice or a Director’s final 
written decision to disapprove a cen-
ter’s corrective action plan and to ter-
minate or take other significant ad-
verse action, a center shall file with 
the Secretary— 

(1) A formal written appeal— 
(i) On or after the 90th day but not 

later than the 120th day following a 
center’s receipt of a Director’s initial 
written notice; or 

(ii) On or before the 30th day after a 
center’s receipt of the Director’s final 
written decision to disapprove a cen-
ter’s corrective action plan and to ter-
minate or take other significant ad-
verse action; 

(2) A copy of the corrective action 
plan, if any, submitted to the Director; 
and 

(3) One copy each of any other writ-
ten submissions sent to the Director in 
response to the Director’s initial writ-
ten notice to terminate funds or take 
other significant adverse action 
against the center. 

(d) The date of filing a formal written 
appeal to the Secretary under para-

graph (c) of this section is determined 
in a manner consistent with the re-
quirements of 34 CFR 81.12. 

(e) If the center files a formal written 
appeal with the Secretary, the center 
shall send a separate copy of this ap-
peal to the Director by registered or 
certified mail, return receipt re-
quested, or other means that provide a 
record that the Director received a sep-
arate copy of the center’s written ap-
peal. 

(f) The center’s formal written appeal 
to the Secretary must state why— 

(1) The Director has not met the bur-
den of showing that the center is not in 
compliance with the standards and as-
surances in section 725 (b) and (c) of the 
Act and in subparts F and G of this 
part; 

(2) The corrective action plan, if any, 
should have been approved; or 

(3) The Director has not met the pro-
cedural requirements of §§ 366.40 
through 366.45. 

(g) As part of its submissions under 
this section, the center may request an 
informal meeting with the Secretary at 
which representatives of both parties 
will have an opportunity to present 
their views on the issues raised in the 
appeal. 

(h) A Director’s decision to terminate 
funds that is described in an initial 
written notice or final written decision 
is stayed as of the date (determined 
pursuant to paragraph (d) of this sec-
tion) that the center files a formal 
written appeal with the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2) 
and (i)) 

§ 366.45 What must a Director do upon 
receipt of a copy of a center’s for-
mal written appeal to the Sec-
retary? 

(a) If the center files a formal written 
appeal in accordance with § 366.44(c), 
the Director shall, within 15 days of re-
ceipt of the center’s appeal, submit to 
the Secretary one copy each of the fol-
lowing: 

(1) The Director’s initial written no-
tice to terminate funds or take any 
other significant adverse action 
against the center sent to the center. 
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(2) The Director’s final written deci-
sion, if any, to disapprove the center’s 
corrective action plan and to terminate 
the center’s funds or take any other 
significant adverse action against the 
center. 

(3) Any other written documentation 
or submissions the Director wishes the 
Secretary to consider. 

(4) Any other information requested 
by the Secretary. 

(b) As part of its submissions under 
this section, the Director may request 
an informal meeting with the Sec-
retary at which representatives of both 
parties will have an opportunity to 
present their views on the issues raised 
in the appeal. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2) 
and (i)) 

§ 366.46 How does the Secretary re-
view a center’s appeal of a decision 
included in a Director’s initial writ-
ten notice or a Director’s final writ-
ten decision? 

(a) If either party requests a meeting 
under §§ 366.44(g) or 366.45(b), the meet-
ing is to be held within 30 days of the 
date of the Secretary’s receipt of the 
submissions from the Director that are 
required by § 366.45(a). The Secretary 
promptly notifies the parties of the 
date and place of the meeting. 

(b) Within 30 days of the informal 
meeting permitted under paragraph (a) 
of this section or, if neither party has 
requested an informal meeting, within 
60 days of the date of receipt of the 
submissions required from the Director 
by § 366.45(a), the Secretary issues to 
the parties the Secretary’s decision. 

(c) The Secretary reviews a decision 
included in a Director’s initial written 
notice or a Director’s final written de-
cision to disapprove the center’s cor-
rective action plan and to terminate 
the center’s funds or take any other 
significant adverse action against the 
center based on the record submitted 
under §§ 366.44 and 366.45 and may af-
firm or, if the Secretary finds that the 
decision included in a Director’s initial 
written notice or a Director’s final 
written decision is not supported by 
the evidence or is not in accordance 
with the law, may— 

(1) Remand the appeal for further 
findings; or 

(2) Reverse the decision described in 
the Director’s initial written notice or 
the Director’s final written decision to 
disapprove the center’s corrective ac-
tion plan and to terminate funds or 
take any other significant adverse ac-
tion against the center. 

(d) The Secretary sends copies of his 
or her decision to the parties by reg-
istered or certified mail, return receipt 
requested, or other means that provide 
a record of receipt by both parties. 

(e) If the Secretary affirms the deci-
sion described in a Director’s initial 
written notice or the Director’s final 
written decision, the Director’s deci-
sion takes effect on the date of the Sec-
retary’s final decision to affirm. 

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2) 
and (i)) 

Subpart F—Assurances for Centers 
§ 366.50 What assurances shall a cen-

ter provide and comply with? 
To be eligible for assistance under 

this part, an eligible agency shall pro-
vide satisfactory assurances that— 

(a) The applicant is an eligible agen-
cy; 

(b) The center will be designed and 
operated within local communities by 
individuals with disabilities, including 
an assurance that the center will have 
a board that is the principal governing 
body of the center and a majority of 
which must be composed of individuals 
with significant disabilities; 

(c) The applicant will comply with 
the standards in subpart G; 

(d) The applicant will establish clear 
priorities through— 

(1) Annual and three-year program 
and financial planning objectives for 
the center, including overall goals or a 
mission for the center; 

(2) A work plan for achieving the 
goals or mission, specific objectives, 
service priorities, and types of services 
to be provided; and 

(3) A description that demonstrates 
how the proposed activities of the ap-
plicant are consistent with the most 
recent three-year State plan under sec-
tion 704 of the Act; 

(e) The applicant will use sound orga-
nizational and personnel assignment 
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practices, including taking affirmative 
action to employ and advance in em-
ployment qualified individuals with 
significant disabilities on the same 
terms and conditions required with re-
spect to the employment of individuals 
with disabilities under section 503 of 
the Act; 

(f) The applicant will ensure that the 
majority of the staff, and individuals in 
decision-making positions, of the appli-
cant are individuals with disabilities; 

(g) The applicant will practice sound 
fiscal management, including making 
arrangements for an annual inde-
pendent fiscal audit; 

(h) The applicant will conduct an an-
nual self-evaluation, prepare an annual 
performance report, and maintain 
records adequate to measure perform-
ance with respect to the standards in 
subpart G; 

(i) The annual performance report 
and the records of the center’s perform-
ance required by paragraph (h) of this 
section must each contain information 
regarding, at a minimum— 

(1) The extent to which the center is 
in compliance with the standards in 
section 725(b) of the Act and subpart G 
of this part (Cross-reference: See 
§§ 366.70(a)(2) and 366.73); 

(2) The number and types of individ-
uals with significant disabilities re-
ceiving services through the center; 

(3) The types of services provided 
through the center and the number of 
individuals with significant disabilities 
receiving each type of service; 

(4) The sources and amounts of fund-
ing for the operation of the center; 

(5) The number of individuals with 
significant disabilities who are em-
ployed by, and the number who are in 
management and decision-making posi-
tions in, the center; 

(6) The number of individuals from 
minority populations who are em-
ployed by, and the number who are in 
management and decision-making posi-
tions in, the center; and 

(7) A comparison, if appropriate, of 
the activities of the center in prior 
years with the activities of the center 
in most recent years; 

(j) Individuals with significant dis-
abilities who are seeking or receiving 
services at the center will be notified 
by the center of the existence of, the 

availability of, and how to contact the 
client assistance program; 

(k) Aggressive outreach regarding 
services provided through the center 
will be conducted in an effort to reach 
populations of individuals with signifi-
cant disabilities that are unserved or 
underserved by programs under title 
VII of the Act, especially minority 
groups and urban and rural popu-
lations; 

(l) Staff at centers will receive train-
ing on how to serve unserved and un-
derserved populations, including mi-
nority groups and urban and rural pop-
ulations; 

(m) The center will submit to the 
SILC a copy of its approved grant ap-
plication and the annual performance 
report required under paragraph (h) of 
this section; 

(n) The center will prepare and sub-
mit to the DSU, if the center received 
a grant from the Director, or to the 
Secretary, if the center received a 
grant from the Secretary, within 90 
days of the end of each fiscal year, the 
annual performance report that is re-
quired to be prepared pursuant to para-
graph (h) of this section and that con-
tains the information described in 
paragraph (i) of this section; and 

(o) An IL plan as described in section 
704(e) of the Act will be developed for 
each individual who will receive serv-
ices under this part unless the indi-
vidual signs a waiver stating that an 
IL plan is unnecessary. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796f–4) 

Subpart G—Evaluation Standards 
and Compliance Indicators 

SOURCE: 60 FR 39221, Aug. 1, 1995, unless 
otherwise noted. 

§ 366.60 What are the project evalua-
tion standards? 

To be eligible to receive funds under 
this part, an applicant must agree to 
comply with the following evaluation 
standards: 

(a) Evaluation standard 1—Philosophy. 
The center shall promote and practice 
the IL philosophy of— 
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(1) Consumer control of the center re-
garding decisionmaking, service deliv-
ery, management, and establishment of 
the policy and direction of the center; 

(2) Self-help and self-advocacy; 
(3) Development of peer relationships 

and peer role models; 
(4) Equal access of individuals with 

significant disabilities to all of the 
center’s services, programs, activities, 
resources, and facilities, whether pub-
licly or privately funded, without re-
gard to the type of significant dis-
ability of the individual; and 

(5) Promoting equal access of individ-
uals with significant disabilities to all 
services, programs, activities, re-
sources, and facilities in society, 
whether public or private, and regard-
less of funding source, on the same 
basis that access is provided to other 
individuals with disabilities and to in-
dividuals without disabilities. 

(b) Evaluation standard 2—Provision of 
services. (1) The center shall provide IL 
services to individuals with a range of 
significant disabilities. 

(2) The center shall provide IL serv-
ices on a cross-disability basis (i.e., for 
individuals with all different types of 
significant disabilities, including indi-
viduals with significant disabilities 
who are members of populations that 
are unserved or underserved by pro-
grams under title VII of this Act). 

(3) The center shall determine eligi-
bility for IL services. The center may 
not base eligibility on the presence of 
any one specific significant disability. 

(c) Evaluation standard 3—Independent 
living goals. The center shall facilitate 
the development and achievement of IL 
goals selected by individuals with sig-
nificant disabilities who seek assist-
ance in the development and achieve-
ment of IL goals from the center. 

(d) Evaluation standard 4—Community 
options. The center shall conduct ac-
tivities to increase the availability and 
improve the quality of community op-
tions for IL to facilitate the develop-
ment and achievement of IL goals by 
individuals with significant disabil-
ities. 

(e) Evaluation standard 5—Independent 
living core services. The center shall pro-
vide IL core services and, as appro-
priate, a combination of any other IL 

services specified in section 7(30)(B) of 
the Act. 

(f) Evaluation standard 6—Activities to 
increase community capacity. The center 
shall conduct activities to increase the 
capacity of communities within the 
service area of the center to meet the 
needs of individuals with significant 
disabilities. 

(g) Evaluation standard 7—Resource 
development activities. The center shall 
conduct resource development activi-
ties to obtain funding from sources 
other than chapter 1 of title VII of the 
Act. 

(Authority: 29 U.S.C. 796f–4) 

§ 366.61 What are the compliance indi-
cators? 

(a) The compliance indicators estab-
lish the activities that a center shall 
carry out to demonstrate minimum 
compliance with the evaluation stand-
ards in § 366.60. 

(b) If a center fails to satisfy any one 
of the indicators, the center is out of 
compliance with the evaluation stand-
ards. 

(Authority: 20 U.S.C. 796d–1(b)) 

§ 366.62 What are the requirements for 
continuation funding? 

(a) To be eligible to receive a con-
tinuation award for the third or any 
subsequent year of a grant, a center 
shall— 

(1) Have complied fully during the 
previous project year with all of the 
terms and conditions of its grant; 

(2) Provide adequate evidence in its 
most recent annual performance report 
that the center is in minimum compli-
ance with the evaluation standards in 
§ 366.60 (Cross-reference: See §§ 366.50 (h) 
and (i) and 34 CFR 75.118(a)); and 

(3) Meet the requirements in this 
part 366. 

(b) If a recipient receives funding for 
more than one center, each individual 
center that receives a continuation 
award shall meet the requirements of 
paragraph (a) of this section. 

(Approved by the Office of Management and 
Budget under control number 1820–0606) 

(Authority: 29 U.S.C. 711(c), 796d–1(b), 796e, 
and 796f–4) 
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§ 366.63 What evidence must a center 
present to demonstrate that it is in 
minimum compliance with the eval-
uation standards? 

(a) Compliance indicator 1—Philos-
ophy—(1) Consumer control. (i) The cen-
ter shall provide evidence in its most 
recent annual performance report 
that— 

(A) Individuals with significant dis-
abilities constitute more than 50 per-
cent of the center’s governing board; 
and 

(B) Individuals with disabilities con-
stitute more than 50 percent of the cen-
ter’s— 

(1) Employees in decisionmaking po-
sitions; and 

(2) Employees in staff positions. 
(ii) A center may exclude personal as-

sistants, readers, drivers, and inter-
preters employed by the center from 
the requirement in paragraph (a)(1)(B) 
of this section. 

(iii) The determination that over 50 
percent of a center’s employees in deci-
sionmaking and staff positions are in-
dividuals with disabilities must be 
based on the total number of hours (ex-
cluding any overtime) for which em-
ployees are actually paid during the 
last six-month period covered by the 
center’s most recent annual perform-
ance report. However, a center must in-
clude in this determination its employ-
ees who are on unpaid family or mater-
nity leave during this six-month pe-
riod. 

(2) Self-help and self-advocacy. The 
center shall provide evidence in its 
most recent annual performance report 
that it promotes self-help and self-ad-
vocacy among individuals with signifi-
cant disabilities (e.g., by conducting 
activities to train individuals with sig-
nificant disabilities in self-advocacy). 

(3) Development of peer relationships 
and peer role models. The center shall 
provide evidence in its most recent an-
nual performance report that it pro-
motes the development of peer rela-
tionships and peer role models among 
individuals with significant disabilities 
(e.g., by using individuals with signifi-
cant disabilities who have achieved IL 
goals [whether the goals were achieved 
independently or through assistance 
and services provided by a center] as 
instructors [volunteer or paid] in its 

training programs or as peer coun-
selors). 

(4) Equal access. The center shall pro-
vide evidence in its most recent annual 
performance report that it— 

(i) Ensures equal access of individ-
uals with significant disabilities, in-
cluding communication and physical 
access, to the center’s services, pro-
grams, activities, resources, and facili-
ties, whether publicly or privately 
funded. Equal access, for purposes of 
this paragraph, means that the same 
access is provided to any individual 
with a significant disability regardless 
of the individual’s type of significant 
disability. 

(ii) Advocates for and conducts ac-
tivities that promote the equal access 
to all services, programs, activities, re-
sources, and facilities in society, 
whether public or private, and regard-
less of funding source, for individuals 
with significant disabilities. Equal ac-
cess, for purposes of this paragraph, 
means that the same access provided to 
individuals without disabilities is pro-
vided in the center’s service area to in-
dividuals with significant disabilities. 

(5) Alternative formats. To ensure that 
a center complies with § 366.63(a)(4) and 
for effective communication, a center 
shall make available in alternative for-
mats, as appropriate, all of its written 
policies and materials and IL services. 

(b) Compliance indicator 2—Provision of 
services on a cross-disability basis. The 
center shall provide evidence in its 
most recent annual performance report 
that it— 

(1) Provides IL services to eligible in-
dividuals or groups of individuals with-
out restrictions based on the particular 
type or types of significant disability 
of an individual or group of individuals, 
unless the restricted IL service (other 
than the IL core services) is unique to 
the significant disability of the indi-
viduals to be served; 

(2) Provides IL services to individuals 
with a diversity of significant disabil-
ities and individuals who are members 
of populations that are unserved or un-
derserved by programs under title VII 
of the Act; and 

(3) Provides IL core services to indi-
viduals with significant disabilities in 
a manner that is neither targeted nor 
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limited to a particular type of signifi-
cant disability. 

(c) Compliance indicator 3—Inde-
pendent living goals. (1) The center shall 
provide evidence in its most recent an-
nual performance report that it— 

(i) Maintains a consumer service 
record that meets the requirements of 
34 CFR 364.53 for each consumer; 

(ii) Facilitates the development and 
achievement of IL goals selected by in-
dividuals with significant disabilities 
who request assistance from the cen-
ter; 

(iii) Provides opportunities for con-
sumers to express satisfaction with the 
center’s services and policies in facili-
tating their achievement of IL goals 
and provides any results to its gov-
erning board and the appropriate SILC; 
and 

(iv) Notifies all consumers of their 
right to develop or waive the develop-
ment of an IL plan (ILP). 

(2) The center shall provide evidence 
in its most recent annual performance 
report that the center maintains 
records on— 

(i) The IL goals that consumers re-
ceiving services at the center believe 
they have achieved; 

(ii) The number of ILPs developed by 
consumers receiving services at the 
center; and 

(iii) The number of waivers signed by 
consumers receiving services at the 
center stating that an ILP is unneces-
sary. 

(d) Compliance indicator 4—Community 
options and community capacity. The 
center shall provide evidence in its 
most recent annual performance report 
that, during the project year covered 
by the center’s most recent annual per-
formance report, the center promoted 
the increased availability and im-
proved quality of community-based 
programs that serve individuals with 
significant disabilities and promoted 
the removal of any existing architec-
tural, attitudinal, communication, en-
vironmental, or other type of barrier 
that prevents the full integration of 
these individuals into society. This evi-
dence must demonstrate that the cen-
ter performed at least one activity in 
each of the following categories: 

(1) Community advocacy. 

(2) Technical assistance to the com-
munity on making services, programs, 
activities, resources, and facilities in 
society accessible to individuals with 
significant disabilities. 

(3) Public information and education. 
(4) Aggressive outreach to members 

of populations of individuals with sig-
nificant disabilities that are unserved 
or underserved by programs under title 
VII of the Act in the center’s service 
area. 

(5) Collaboration with service pro-
viders, other agencies, and organiza-
tions that could assist in improving 
the options available for individuals 
with significant disabilities to avail 
themselves of the services, programs, 
activities, resources, and facilities in 
the center’s service area. 

(e) Compliance indicator 5—IL core 
services and other IL services. The center 
shall provide evidence in its most re-
cent annual performance report that it 
provides— 

(1) Information and referral services 
to all individuals who request this type 
of assistance or services from the cen-
ter in formats accessible to the indi-
vidual requesting these services; and 

(2) As appropriate in response to re-
quests from individuals with signifi-
cant disabilities who are eligible for IL 
services from the center, the following 
services: 

(i) IL skills training. 
(ii) Peer counseling (including cross- 

disability peer counseling). 
(iii) Individual and systems advo-

cacy. 
(iv) A combination, as appropriate, of 

any two or more of the IL services de-
fined in section 7(30)(B) of the Act. 

(f) Compliance indicator 6—Resource 
development activities. The center shall 
provide evidence in its most recent an-
nual performance report that it has 
conducted resource development ac-
tivities within the period covered by 
the performance report to obtain fund-
ing from sources other than chapter 1 
of title VII of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0606) 

(Authority: 29 U.S.C. 711(c), 796d–1(b), and 
796f–4) 
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PART 367—INDEPENDENT LIVING 
SERVICES FOR OLDER INDIVID-
UALS WHO ARE BLIND 

Subpart A—General 

Sec. 
367.1 What is the Independent Living Serv-

ices for Older Individuals Who Are Blind 
program? 

367.2 Who is eligible for an award? 
367.3 What activities may the Secretary 

fund? 
367.4 What regulations apply? 
367.5 What definitions apply? 

Subpart B—What Are the Application 
Requirements? 

367.10 How does a designated State agency 
(DSA) apply for an award? 

367.11 What assurances must a DSA include 
in its application? 

Subpart C—How Does the Secretary 
Award Discretionary Grants on a Com-
petitive Basis? 

367.20 Under what circumstances does the 
Secretary award discretionary grants on 
a competitive basis to States? 

367.21 How does the Secretary evaluate an 
application for a discretionary grant? 

367.22 What selection criteria does the Sec-
retary use? 

367.23 What additional factor does the Sec-
retary consider? 

Subpart D—How Does the Secretary Award 
Contingent Formula Grants? 

367.30 Under what circumstances does the 
Secretary award contingent formula 
grants to States? 

367.31 How are allotments made? 
367.32 How does the Secretary reallot funds 

under section 752(j)(4) of the Act? 

Subpart E—What Conditions Must Be Met 
After an Award? 

367.40 What matching requirements apply? 
367.41 When may a DSA award grants or 

contracts? 
367.42 When does the Secretary award non-

competitive continuation grants? 

AUTHORITY: 29 U.S.C. 796k, unless otherwise 
noted. 

SOURCE: 59 FR 41909, Aug. 15, 1994, unless 
otherwise noted. 

Subpart A—General 

§ 367.1 What is the Independent Living 
Services for Older Individuals Who 
Are Blind program? 

This program supports projects 
that— 

(a) Provide any of the independent 
living (IL) services to older individuals 
who are blind that are described in 
§ 367.3(b); 

(b) Conduct activities that will im-
prove or expand services for these indi-
viduals; and 

(c) Conduct activities to help im-
prove public understanding of the prob-
lems of these individuals. 

(Authority: 29 U.S.C. 796k(a) and (b)) 

§ 367.2 Who is eligible for an award? 
Any designated State agency (DSA) 

is eligible for an award under this pro-
gram if the DSA— 

(a) Is authorized to provide rehabili-
tation services to individuals who are 
blind; and 

(b) Submits to and obtains approval 
from the Secretary of an application 
that meets the requirements of section 
752(i) of the Act and §§ 367.10 and 367.11. 

(Authority: 29 U.S.C. 796k(a)(2)) 

§ 367.3 What activities may the Sec-
retary fund? 

(a) The DSA may use funds awarded 
under this part for the activities de-
scribed in § 367.1 and paragraph (b) of 
this section. 

(b) For purposes of § 367.1(a), IL serv-
ices for older individuals who are blind 
include— 

(1) Services to help correct blindness, 
such as— 

(i) Outreach services; 
(ii) Visual screening; 
(iii) Surgical or therapeutic treat-

ment to prevent, correct, or modify 
disabling eye conditions; and 

(iv) Hospitalization related to these 
services; 

(2) The provision of eyeglasses and 
other visual aids; 

(3) The provision of services and 
equipment to assist an older individual 
who is blind to become more mobile 
and more self-sufficient; 

(4) Mobility training, Braille instruc-
tion, and other services and equipment 
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to help an older individual who is blind 
adjust to blindness; 

(5) Guide services, reader services, 
and transportation; 

(6) Any other appropriate service de-
signed to assist an older individual who 
is blind in coping with daily living ac-
tivities, including supportive services 
and rehabilitation teaching services; 

(7) IL skills training, information 
and referral services, peer counseling, 
and individual advocacy training; and 

(8) Other IL services, as defined in 
section 7(30) of the Act and as listed in 
34 CFR 365.22. 

(Authority: 29 U.S.C. 796k (d) and (e)) 

§ 367.4 What regulations apply? 
The following regulations apply to 

the Independent Living Services for 
Older Individuals Who Are Blind pro-
gram: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations), with respect to subgrants to 
an entity that is not a State or local 
government or Indian tribal organiza-
tion. 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), with respect to grants under 
subpart C. 

(3) 34 CFR part 76 (State-Adminis-
tered Programs), with respect to grants 
under subpart D. 

(4) 34 CFR part 77 (Definitions That 
Apply to Department Regulations). 

(5) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(6) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(7) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(8) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(9) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(10) 34 CFR part 86 (Drug-Free 
Schools and Campuses). 

(b) The regulations in this part 367. 

(c) The following provisions in 34 
CFR part 364: 

(1) Section 364.4 (What definitions 
apply?). 

(2) Section 364.5 (What is program in-
come and how may it be used?) 

(3) Section 364.6 (What requirements 
apply to the obligation of Federal 
funds and program income?) 

(4) Section 364.30 (What notice must 
be given about the Client Assistance 
Program (CAP)?). 

(5) Section 364.37 (What access to 
records must be provided?). 

(6) Section 364.56 (What are the spe-
cial requirements pertaining to the 
protection, use, and release of personal 
information?). 

(d) The following provisions in 34 
CFR part 365: 

(1) Section 365.13 (What requirements 
apply if the State’s non-Federal share 
is in cash?). 

(2) Section 365.14 (What conditions re-
lating to cash or in-kind contributions 
apply to awards to grantees, sub-
grantees, or contractors?). 

(3) Section 365.15 (What requirements 
apply if the State’s non-Federal share 
is in kind?). 

(4) Section 365.16 (What requirements 
apply to refunds and rebates?). 

(Authority: 29 U.S.C. 711(c) and 796k) 

§ 367.5 What definitions apply? 
In addition to the definitions in 34 

CFR 364.4, the following definitions 
also apply to this part: 

Independent living services for older in-
dividuals who are blind means those 
services listed in § 367.3(b). 

Older individual who is blind means an 
individual age fifty-five or older whose 
severe visual impairment makes com-
petitive employment extremely dif-
ficult to obtain but for whom IL goals 
are feasible. 

(Authority: 29 U.S.C. 711(c) and 796j) 

Subpart B—What Are the 
Application Requirements? 

§ 367.10 How does a designated State 
agency (DSA) apply for an award? 

To receive a grant under section 
752(i) or a reallotment grant under sec-
tion 752(j)(4) of the Act, a DSA must 
submit to and obtain approval from the 
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Secretary of an application for assist-
ance under this program at the time, in 
the form and manner, and containing 
the agreements, assurances, and infor-
mation, that the Secretary determines 
to be necessary to carry out this pro-
gram. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796k(c)(2) and (i)(1)) 

§ 367.11 What assurances must a DSA 
include in its application? 

An application for a grant under sec-
tion 752(i) or a reallotment grant under 
section 752(j)(4) of the Act must con-
tain an assurance that— 

(a) Grant funds will be expended only 
for the purposes described in § 367.1; 

(b) With respect to the costs of the 
program to be carried out by the State 
pursuant to this part, the State will 
make available, directly or through do-
nations from public or private entities, 
non-Federal contributions toward 
these costs in an amount that is not 
less than $1 for each $9 of Federal funds 
provided in the grant; 

(c) In carrying out § 367.1(a) and (b), 
and consistent with 34 CFR 364.28, the 
DSA will seek to incorporate into and 
describe in the State plan under sec-
tion 704 of the Act any new methods 
and approaches relating to IL services 
for older individuals who are blind that 
are developed by projects funded under 
this part and that the DSA determines 
to be effective; 

(d) At the end of each fiscal year, the 
DSA will prepare and submit to the 
Secretary a report, with respect to 
each project or program the DSA oper-
ates or administers under this part, 
whether directly or through a grant or 
contract, that contains, information 
that the Secretary determines nec-
essary for the proper and efficient ad-
ministration of this program, includ-
ing— 

(1) The number and types of older in-
dividuals who are blind, including older 
individuals who are blind from minor-
ity backgrounds, and are receiving 
services; 

(2) The types of services provided and 
the number of older individuals who 
are blind and are receiving each type of 
service; 

(3) The sources and amounts of fund-
ing for the operation of each project or 
program; 

(4) The amounts and percentages of 
resources committed to each type of 
service provided; 

(5) Data on actions taken to employ, 
and advance in employment, quali-
fied— 

(i) Individuals with significant dis-
abilities; 

(ii) Older individuals with significant 
disabilities who are blind; 

(iii) Individuals who are members of 
racial or ethnic minority groups; 

(iv) Women; and 
(v) Elderly individuals; 
(6) A comparison, if appropriate, of 

prior year activities with the activities 
of the most recent year; and 

(7) Any new methods and approaches 
relating to IL services for older indi-
viduals who are blind that are devel-
oped by projects funded under this 
part; 

(e) The DSA will— 
(1) Provide services that contribute 

to the maintenance of, or the increased 
independence of, older individuals who 
are blind; and 

(2) Engage in— 
(i) Capacity-building activities, in-

cluding collaboration with other agen-
cies and organizations; 

(ii) Activities to promote community 
awareness, involvement, and assist-
ance; and 

(iii) Outreach efforts; 
(f) The application is consistent with 

the State plan for providing IL services 
required by section 704 of the Act and 
subpart C of 34 CFR part 364; and 

(g) The applicant has been designated 
by the State as the sole State agency 
authorized to provide rehabilitation 
services to individuals who are blind. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796k(d), (f), 
(h), and (i)) 
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Subpart C—How Does the Sec-
retary Award Discretionary 
Grants on a Competitive 
Basis? 

§ 367.20 Under what circumstances 
does the Secretary award discre-
tionary grants on a competitive 
basis to States? 

(a) In the case of a fiscal year for 
which the amount appropriated under 
section 753 of the Act is less than 
$13,000,000, the Secretary awards discre-
tionary grants under this part on a 
competitive basis to States. 

(b) Subparts A, B, C, and E of this 
part govern the award of competitive 
grants under this part. 

(Authority: 29 U.S.C. 796k(b)(1)) 

§ 367.21 How does the Secretary evalu-
ate an application for a discre-
tionary grant? 

(a) The Secretary evaluates an appli-
cation for a discretionary grant on the 
basis of the criteria in § 367.22. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: 29 U.S.C. 711(c) and 796k(b)(1) and 
(i)(1)) 

§ 367.22 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application for a 
discretionary grant: 

(a) Extent of need for the project (20 
points). (1) The Secretary reviews each 
application to determine the extent to 
which the project meets the specific 
needs of the program, including consid-
eration of— 

(i) The needs addressed by the 
project; 

(ii) How the applicant identified 
those needs; 

(iii) How those needs will be met by 
the project; and 

(iv) The benefits to be gained by 
meeting those needs. 

(2) The Secretary reviews each appli-
cation to determine— 

(i) The extent that the need for IL 
services for older individuals who are 
blind is justified, in terms of comple-

menting or expanding existing IL and 
aging programs and facilities; and 

(ii) The potential of the project to 
support the overall mission of the IL 
program, as stated in section 701 of the 
Act. 

(b) Plan of operation (25 points). The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The quality of the design of the 
project; 

(2) The extent to which the plan of 
management ensures proper and effi-
cient administration of the project; 

(3) How well the objectives of the 
project relate to the purpose of the pro-
gram; 

(4) The quality and adequacy of the 
applicant’s plan to use its resources 
(including funding, facilities, equip-
ment, and supplies) and personnel to 
achieve each objective; 

(5) How the applicant will ensure 
that project participants who are oth-
erwise eligible to participate are se-
lected without regard to race, color, 
national origin, gender, age, or dis-
ability; 

(6) A clear description of how the ap-
plicant will provide equal access to 
services for eligible project partici-
pants who are members of groups that 
have been traditionally under-rep-
resented, including members of racial 
or ethnic minority groups; and 

(7) The extent to which the plan of 
operation and management includes in-
volvement by older individuals who are 
blind in planning and conducting pro-
gram activities. 

(c) Quality of key personnel (10 points). 
(1) The Secretary reviews each applica-
tion to determine the qualifications of 
the key personnel the applicant plans 
to use on the project, including— 

(i) The qualifications of the project 
director; 

(ii) The qualifications of each of the 
other management and decision-mak-
ing personnel to be used in the project; 

(iii) The time that each person re-
ferred to in paragraphs (c)(1)(i) and (ii) 
of this section will commit to the 
project; 

(iv) How the applicant, as part of its 
nondiscriminatory employment prac-
tices, will ensure that its personnel are 
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selected for employment without re-
gard to race, color, national origin, 
gender, age, or disability; and 

(v) The extent to which the appli-
cant, as part of its nondiscriminatory 
employment practices, encourages ap-
plications for employment from per-
sons who are members of groups that 
have been traditionally under-rep-
resented, including— 

(A) Members of racial or ethnic mi-
nority groups; 

(B) Women; 
(C) Persons with disabilities; and 
(D) Elderly individuals. 
(2) To determine personnel qualifica-

tions under paragraphs (c)(1)(i) and (ii) 
of this section, the Secretary con-
siders— 

(i) Experience and training in fields 
related to the scope of the project; and 

(ii) Any other qualifications that per-
tain to the objectives of the project. 

(d) Budget and cost effectiveness (5 
points). The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget is adequate to support 
the project; 

(2) Costs are reasonable in relation to 
the objectives of the project; and 

(3) The applicant demonstrates the 
cost-effectiveness of project services in 
comparison with alternative services 
and programs available to older indi-
viduals who are blind. 

(e) Evaluation plan (5 points). The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Accurately evaluate the success 
and cost-effectiveness of the project; 

(2) Are objective and produce data 
that are quantifiable; and 

(3) Will determine how successful the 
project is in meeting its goals and ob-
jectives. 

(4) (Cross-reference: See 34 CFR 
75.590.) 

(f) Adequacy of resources (5 points). 
The Secretary reviews each application 
to determine the adequacy of the re-
sources that the applicant plans to de-
vote to the project, including accessi-
bility of facilities, equipment, and sup-
plies. 

(g) Service comprehensiveness (20 
points). (1) The Secretary reviews each 
application to determine the extent to 
which the proposed outreach activities 
promote maximum participation of the 
target population within the geo-
graphic area served by the project. 

(2) The Secretary reviews each appli-
cation to determine the extent to 
which the DSA addresses the unmet IL 
needs in the State of older individuals 
with varying degrees of significant vis-
ual impairment. In making this deter-
mination, the Secretary reviews the 
extent to which the DSA makes avail-
able appropriate services listed in 
§ 367.3(b), which may include any or all 
of the following services: 

(i) Orientation and mobility skills 
training that will enable older individ-
uals who are blind to travel independ-
ently, safely, and confidently in famil-
iar and unfamiliar environments. 

(ii) Skills training in Braille, hand-
writing, typewriting, or other means of 
communication. 

(iii) Communication aids, such as 
large print, cassette tape recorders, 
and readers. 

(iv) Training to perform daily living 
activities, such as meal preparation, 
identifying coins and currency, selec-
tion of clothing, telling time, and 
maintaining a household. 

(v) Provision of low-vision services 
and aids, such as magnifiers to perform 
reading and mobility tasks. 

(vi) Family and peer counseling serv-
ices to assist older individuals who are 
blind adjust emotionally to the loss of 
vision as well as to assist in their inte-
gration into the community and its re-
sources. 

(h) Likelihood of sustaining the pro-
gram (10 points). The Secretary reviews 
each application to determine— 

(1) The likelihood that the service 
program will be sustained after the 
completion of Federal project grant as-
sistance; 

(2) The extent to which the applicant 
intends to continue to operate the 
service program through cooperative 
agreements and other formal arrange-
ments; and 

(3) The extent to which the applicant 
will identify and, to the extent pos-
sible, use comparable services and ben-
efits that are available under other 
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programs for which project partici-
pants may be eligible. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 796k(b)(1) and 
(i)(1)) 

§ 367.23 What additional factor does 
the Secretary consider? 

In addition to the criteria in § 367.22, 
the Secretary considers the geographic 
distribution of projects in making an 
award. 

(Authority: 29 U.S.C. 711(c) and 796k(b)(1) and 
(i)(1)) 

Subpart D—How Does the Sec-
retary Award Contingent For-
mula Grants? 

§ 367.30 Under what circumstances 
does the Secretary award contin-
gent formula grants to States? 

(a) In the case of a fiscal year for 
which the amount appropriated under 
section 753 of the Act is equal to or 
greater than $13,000,000, grants under 
this part are made to States from al-
lotments under section 752(c)(2) of the 
Act. 

(b) Subparts A, B, D, and E of this 
part govern the award of formula 
grants under this part. 

(Authority: 29 U.S.C. 796k(c)) 

§ 367.31 How are allotments made? 

(a) For purposes of making grants 
under section 752(c) of the Act and this 
subpart, the Secretary makes an allot-
ment to each State in an amount de-
termined in accordance with section 
752(j) of the Act. 

(b) The Secretary makes a grant to a 
DSA in the amount of the allotment to 
the State under section 752(j) of the 
Act if the DSA submits to and obtains 
approval from the Secretary of an ap-
plication for assistance under this pro-
gram that meets the requirements of 
section 752(i) of the Act and §§ 367.10 
and 367.11. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796k(c)(2)) 

§ 367.32 How does the Secretary 
reallot funds under section 752(j)(4) 
of the Act? 

(a) From the amounts specified in 
paragraph (b) of this section, the Sec-
retary may make reallotment grants 
to States, as determined by the Sec-
retary, whose population of older indi-
viduals who are blind has a substantial 
need for the services specified in sec-
tion 752(d) of the Act and § 367.3(b), rel-
ative to the populations in other 
States of older individuals who are 
blind. 

(b) The amounts referred to in para-
graph (a) of this section are any 
amounts that are not paid to States 
under section 752(c)(2) of the Act and 
§ 367.31 as a result of— 

(1) The failure of a DSA to prepare, 
submit, and receive approval of an ap-
plication under section 752(i) of the Act 
and in accordance with §§ 367.10 and 
367.11; or 

(2) Information received by the Sec-
retary from the DSA that the DSA does 
not intend to expend the full amount of 
the State’s allotment under section 
752(c) of the Act and this subpart. 

(c) A reallotment grant to a State 
under paragraph (a) of this section is 
subject to the same conditions as 
grants made under section 752(a) of the 
Act and this part. 

(d) Any funds made available to a 
State for any fiscal year pursuant to 
this section are regarded as an increase 
in the allotment of the State under 
§ 367.31 for that fiscal year only. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796k(j)(4)) 

Subpart E—What Conditions Must 
Be Met After an Award? 

§ 367.40 What matching requirements 
apply? 

(a) Non-Federal contributions re-
quired by § 367.11(b) may be in cash or 
in kind, fairly evaluated, including 
plant, equipment, or services. 

(b) For purposes of non-Federal con-
tributions required by § 367.11(b), 
amounts provided by the Federal Gov-
ernment, or services assisted or sub-
sidized to any significant extent by the 
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Federal Government, may not be in-
cluded in determining the amount of 
non-Federal contributions. 

(Authority: 29 U.S.C. 796k(f)) 

§ 367.41 When may a DSA award 
grants or contracts? 

(a) A DSA may operate or administer 
the program or projects under this part 
to carry out the purposes specified in 
§ 367.1, either directly or through— 

(1) Grants to public or private non-
profit agencies or organizations; or 

(2) Contracts with individuals, enti-
ties, or organizations that are not pub-
lic or private nonprofit agencies or or-
ganizations. 

(b) Notwithstanding paragraph (a) of 
this section, a DSA may enter into as-
sistance contracts, but not procure-
ment contracts, with public or private 
nonprofit agencies or organizations in 
a manner consistent with 34 CFR 
366.32(e). 

(Authority: 29 U.S.C. 796k(g) and (i)(2)(A)) 

§ 367.42 When does the Secretary 
award noncompetitive continuation 
grants? 

(a) In the case of a fiscal year for 
which the amount appropriated under 
section 753 of the Act is less than 
$13,000,000, the Secretary awards non-
competitive continuation grants for a 
multi-year project to pay for the costs 
of activities for which a grant was 
awarded— 

(1) Under chapter 2 of title VII of the 
Act; or 

(2) Under part C of title VII of the 
Act, as in effect on October 28, 1992. 

(b) To be eligible to receive a non-
competitive continuation grant under 
this part, a grantee must satisfy the 
applicable requirements in this part 
and in 34 CFR 75.253. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 796k(b)(2)) 

PART 369—VOCATIONAL 
REHABILITATION SERVICE PROJECTS 

Subpart A—General 

Sec. 
369.1 What are the Vocational Rehabilita-

tion Service Projects? 

369.2 Who is eligible for assistance under 
these programs? 

369.3 What regulations apply to these pro-
grams? 

369.4 What definitions apply to these pro-
grams? 

Subpart B [Reserved] 

Subpart C—How Does One Apply for a 
Grant? 

369.20 What are the application procedures 
for these programs? 

369.21 What application requirement applies 
to these programs? 

Subpart D—How Does the Secretary Make 
a Grant? 

369.30 How does the Secretary evaluate an 
application? 

369.32 What other factors does the Sec-
retary consider in reviewing an applica-
tion? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

369.40–369.41 [Reserved] 
369.42 What special requirements affect pro-

vision of services to individuals with dis-
abilities? 

369.43 What are the affirmative action plan 
requirements affecting grantees? 

369.44 What wage and hour standards apply 
to community rehabilitation programs? 

369.45 What are the special requirements 
pertaining to the membership of project 
advisory committees? 

369.46 What are the special requirements 
pertaining to the protection, use, and re-
lease of personal information? 

369.47 What are the special requirements af-
fecting the collection of data from State 
agencies? 

AUTHORITY: 29 U.S.C. 711(c), 732, 750, 
777(a)(1), 777b, 777f and 795g, unless otherwise 
noted. 

SOURCE: 46 FR 5417, Jan. 19, 1981, unless 
otherwise noted. 

Subpart A—General 

§ 369.1 What are the Vocational Reha-
bilitation Service Projects? 

(a) These programs provide financial 
assistance for the support of special 
project activities for providing voca-
tional rehabilitation services and re-
lated services to individuals with dis-
abilities and other persons. 
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(b) The Secretary awards financial 
assistance through the following pro-
grams— 

(1) Vocational Rehabilitation Service 
Projects for American Indians with 
Disabilities (34 CFR part 371). 

(2) Special Projects and Demonstra-
tions for Providing Vocational Reha-
bilitation Services to Individuals with 
Disabilities. 

(3) Vocational Rehabilitation Service 
Projects for Migratory Agricultural 
and Seasonal Farmworkers with Dis-
abilities. 

(4) Special Projects and Demonstra-
tions for Providing Transitional Reha-
bilitation Services to Youths with Dis-
abilities (34 CFR part 376). 

(5) Projects for Initiating Special 
Recreation Programs for Individuals 
with Disabilities. 

(6) Projects with Industry (34 CFR 
part 379). 

(Authority: Secs. 112, 130, 305, 308, 311a, 
311(a)(3), 311(a)(4), 312, 316, and 621 of the Act; 
29 U.S.C. 732, 750, 775, 776, 777(a)(1), 777(a)(3), 
777(a)(4), 777(b), 777f, and 795g) 

[46 FR 5417, Jan. 19, 1981, as amended at 50 
FR 9962, Mar. 12, 1985; 51 FR 3895, Jan. 30, 
1986; 53 FR 17142, 17143, May 13, 1988; 59 FR 
8335, Feb. 18, 1994; 62 FR 10403, Mar. 6, 1997] 

§ 369.2 Who is eligible for assistance 
under these programs? 

(a) Vocational rehabilitation service 
projects for American Indians with dis-
abilities. Governing bodies of Indian 
tribes and consortia of those governing 
bodies located on Federal and State 
reservations are eligible for assistance 
to support projects for providing voca-
tional rehabilitation services to Amer-
ican Indians with disabilities. 

(Authority: Sec. 130 of the Act; 29 U.S.C. 750) 
(b) Special projects and demonstrations 

for providing vocational rehabilitation 
services to individuals with disabilities. 
States and public and other nonprofit 
agencies and organizations are eligible 
for expanding or otherwise improving 
vocational rehabilitation services to 
individuals with disabilities. 

(Authority: Sec. 311(a)(1) of the Act; 29 
U.S.C. 777(a)(1)) 

(c) Vocational rehabilitation service 
projects for migratory agricultural work-
ers and seasonal farmworkers with dis-
abilities. State vocational rehabilita-

tion agencies, local agencies admin-
istering vocational rehabilitation pro-
grams under written agreements with 
State agencies, and nonprofit agencies 
working in collaboration with State 
vocational rehabilitation agencies are 
eligible for assistance to support 
projects for providing vocational reha-
bilitation services to migratory agri-
cultural workers or seasonal farm-
workers with disabilities. 

(Authority: Sec. 312 of the Act; 29 U.S.C. 
777(b)) 

(d) Projects for initiating special recre-
ation programs for individuals with dis-
abilities. State and other public agen-
cies and private nonprofit agencies and 
organizations are eligible for assist-
ance to support projects for initiating 
special recreation programs for indi-
viduals with disabilities. 

(Authority: Sec. 316 of the Act; 29 U.S.C. 
777(f)) 

(e) Projects with industry. Any des-
ignated State unit, labor union, com-
munity rehabilitation program pro-
vider, Indian tribe or tribal organiza-
tion employer, trade association, or 
other agency or organization with the 
capacity to create and expand job and 
career opportunities for individuals 
with disabilities is eligible for assist-
ance to support a project with indus-
try. 

(Authority: Sec. 621 of the Act; 29 U.S.C. 
795(g)) 

(f) Special projects and demonstrations 
for providing transitional rehabilitation 
services to youths with disabilities. State 
and other public and nonprofit agencies 
and organizations are eligible for as-
sistance under this program. 

(Authority: Sec. 311(c) of the Act; 29 U.S.C. 
777a(c)) 

[46 FR 5417, Jan. 19, 1981, as amended at 50 
FR 9962, Mar. 12, 1985; 51 FR 3895, Jan. 30, 
1986; 53 FR 17142, 17143, May 13, 1988; 59 FR 
8335, Feb. 18, 1994; 62 FR 10403, Mar. 6, 1997] 

§ 369.3 What regulations apply to these 
programs? 

The following regulations apply to 
the programs listed in § 369.1(b): 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 
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(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities); except the 
part 79 does not apply to the Voca-
tional Rehabilitation Service Program 
for American Indians with Disabilities. 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 369. 
(c) The regulations in 34 CFR parts 

371, 372, 373, 374, 375, 376, 378, and 379, as 
appropriate. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[51 FR 3895, Jan. 30, 1986, as amended at 55 
FR 21714, May 25, 1990; 59 FR 8335, Feb. 18, 
1994] 

§ 369.4 What definitions apply to these 
programs? 

(a) The following definitions in 34 
CFR part 77 apply to the programs 
under Vocational Rehabilitation Serv-
ice Projects— 

Applicant 
Application 
Award 
Budget Period 
Department 
EDGAR 
Nonprofit 
Profit 
Project Period 
Public 
Secretary 
Work of Art 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

(b) The following definitions also 
apply to programs under Vocational 
Rehabilitation Service Projects: 

Act means the Rehabilitation Act of 
1973 (29 U.S.C. 701 et seq.), as amended. 

Community rehabilitation program 
means a program that provides directly 
or facilitates the provision of voca-
tional rehabilitation services to indi-
viduals with disabilities, and that pro-
vides, singly or in combination, for an 
individual with a disability to enable 
the individual to maximize opportuni-
ties for employment, including career 
advancement— 

(1) Medical, psychiatric, psycho-
logical, social, and vocational services 
that are provided under one manage-
ment; 

(2) Testing, fitting, or training in the 
use of prosthetic and orthotic devices; 

(3) Recreational therapy; 
(4) Physical and occupational ther-

apy; 
(5) Speech, language and hearing 

therapy; 
(6) Psychiatric, psychological and so-

cial services, including positive behav-
ior management; 

(7) Assessment for determining eligi-
bility and vocational rehabilitation 
needs; 

(8) Rehabilitation technology; 
(9) Job development, placement, and 

retention services; 
(10) Evaluation or control of specific 

disabilities; 
(11) Orientation and mobility services 

for individuals who are blind; 
(12) Extended employment; 
(13) Psychosocial rehabilitation serv-

ices; 
(14) Supported employment services 

and extended services; 
(15) Services to family members when 

necessary to the vocational rehabilita-
tion of the individual; 

(16) Personal assistance services; or 
(17) Services similar to the services 

described in paragraphs (1) through (16) 
of this definition. 

(Authority: Sec. 7(25) of the Act; 29 U.S.C. 
706(25)) 

Employment outcome means entering 
or retaining full-time or, if appro-
priate, part-time competitive employ-
ment in the integrated labor market, 
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the practice of a profession, self-em-
ployment, homemaking, farm or fam-
ily work (including work for which 
payment is in kind rather than cash), 
extended employment in a community 
rehabilitation program, supported em-
ployment, or other gainful work. 

(Authority: Sec 7(5) of the Act; 29 U.S.C. 
706(5)) 

Individual who is blind means a person 
who is blind within the meaning of the 
law relating to vocational rehabilita-
tion in each State. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

Individual with a disability means any 
individual who— 

(1) Has a physical or mental impair-
ment that for that individual con-
stitutes or results in a substantial im-
pediment to employment; and 

(2) Can benefit in terms of an employ-
ment outcome from vocational reha-
bilitation services provided under title 
I, III, VI, or VIII of the Act. 

(Authority: Sec. 7(8)(A) of the Act; 29 U.S.C. 
706(8)(A)) 

Individual with a severe disability 
means an individual with a disability— 

(1) Who has a severe physical or men-
tal impairment that seriously limits 
one or more functional capacities (such 
as mobility, communication, self-care, 
self-direction, interpersonal skills, 
work tolerance, or work skills) in 
terms of an employment outcome; 

(2) Whose vocational rehabilitation 
can be expected to require multiple vo-
cational rehabilitation services over an 
extended period of time; and 

(3) Who has one or more physical or 
mental disabilities resulting from am-
putation, arthritis, autism, blindness, 
burn injury, cancer, cerebral palsy, 
cystic fibrosis, deafness, head injury, 
heart disease, hemiplegia, hemophilia, 
respiratory or pulmonary dysfunction, 
mental retardation, mental illness, 
multiple sclerosis, muscular dystrophy, 
musculo-skeletal disorders, neuro-
logical disorders (including stroke and 
epilepsy), paraplegia, quadriplegia and 
other spinal cord conditions, sickle-cell 
anemia, specific learning disabilities, 
end-stage renal disease, or another dis-
ability or combination of disabilities 

determined to cause comparable sub-
stantial functional limitation. 

(Authority: Sec. 7(15)(A) of the Act; 29 U.S.C. 
706(15)(A)) 

Physical and mental restoration services 
means— 

(1) Medical or corrective surgical 
treatment for the purpose of correcting 
or modifying substantially a physical 
or mental condition that is stable or 
slowly progressive and constitutes a 
substantial impediment to employ-
ment and that is likely, within a rea-
sonable period of time, to be corrected 
or substantially modified as a result of 
the medical or surgical treatment; 

(2) Diagnosis and treatment for men-
tal or emotional disorders by qualified 
personnel in accordance with State li-
censure laws; 

(3) Dentistry; 
(4) Nursing services; 
(5) Necessary hospitalization (either 

inpatient or outpatient care) in con-
nection with surgery or treatment and 
clinic services; 

(6) Convalescent or nursing home 
care; 

(7) Drugs and supplies; 
(8) Prosthetic, orthotic, or other as-

sistive devices, including hearing aids 
essential to obtaining or retaining em-
ployment; 

(9) Eyeglasses and visual services, in-
cluding visual training, and the exam-
ination and services necessary for the 
prescription and provision of eye-
glasses, contact lenses, microscopic 
lenses, telescopic lenses, and other spe-
cial visual aids, prescribed by qualified 
persons under State licensure laws, 
that are selected by the individual; 

(10) Podiatry; 
(11) Physical therapy; 
(12) Occupational therapy; 
(13) Speech and hearing therapy; 
(14) Psychological services; 
(15) Therapeutic recreation services; 
(16) Medical or medically related so-

cial work services; 
(17) Treatment of either acute or 

chronic medical complications and 
emergencies that are associated with 
or arise out of the provision of physical 
and mental restoration services or that 
are inherent in the condition under 
treatment; 
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(18) Special services for the treat-
ment of individuals with end-stage 
renal disease, including transplan-
tation, dialysis, artificial kidneys, and 
supplies; and 

(19) Other medical or medically re-
lated rehabilitation services, including 
art therapy, dance therapy, music ther-
apy, and psychodrama. 

(Authority: Sec. 103(a)(4) of the Act; 29 
U.S.C. 723(a)(4)) 

Physical or mental impairment means a 
physical or mental condition which 
materially limits, contributes to lim-
iting or, if not corrected, will probably 
result in limiting an individual’s em-
ployment activities or vocational func-
tioning. 

(Authority: Sec. 7(8)(A) of the Act; 29 U.S.C. 
706(8)(A)) 

Reservation means a Federal or State 
Indian reservation, public domain In-
dian allotment, former Indian reserva-
tion in Oklahoma, and land held by in-
corporated Native groups, regional cor-
porations and village corporations 
under the provisions of the Alaska Na-
tive Claims Settlement Act. 

(Authority: Sec. 130(c) of the Act; 29 U.S.C. 
750(c)) 

State agency means the sole State 
agency designated to administer (or su-
pervise local administration of) the 
State plan for vocational rehabilita-
tion services. The term includes the 
State agency for the blind, if des-
ignated as the sole State agency with 
respect to that part of the plan relat-
ing to the vocational rehabilitation of 
individuals who are blind. 

(Authority: Sec. 7(3)(A) and 101(a)(1)(A) of 
the Act; 29 U.S.C. 721(a)(1)(A)) 

State plan means the State plan for 
vocational rehabilitation services. (34 
CFR part 361) 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

State unit, State vocational rehabilita-
tion unit or designated State unit means 
either— 

(1) The State agency vocational reha-
bilitation bureau, division, or other or-
ganizational unit that is primarily con-

cerned with vocational rehabilitation 
or vocational and other rehabilitation 
of individuals with disabilities and that 
is responsible for the administration of 
the vocational rehabilitation program 
of the State agency; or 

(2) The independent State commis-
sion, board, or other agency that has 
vocational rehabilitation, or voca-
tional and other rehabilitation as its 
primary function. 

(Authority: Sec. 7(3) of the Act; 29 U.S.C. 
706(3)) 

Substantial impediment to employment 
means that a physical or mental im-
pairment (in light of attendant med-
ical, psychological, vocational, edu-
cational, and other related factors) sig-
nificantly restricts an individual’s oc-
cupational performance by preventing 
his preparing for, obtaining, or retain-
ing employment consistent with his ca-
pacities and abilities. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

Vocational rehabilitation services: (1) 
When provided to an individual, means 
any goods or services necessary to 
render an individual with a disability 
employable, including, but not limited 
to, the following— 

(i) An assessment for determining 
eligibility and vocational rehabilita-
tion needs by qualified personnel, in-
cluding, if appropriate, an assessment 
by personnel skilled in rehabilitation 
technology; 

(ii) Counseling, guidance, and work- 
related placement services for individ-
uals with disabilities, including job 
search assistance, placement assist-
ance, job retention services, personal 
assistance services, and follow-up, fol-
low-along, and specific diagnosis serv-
ices necessary to assist such individ-
uals to maintain, regain, or advance in 
employment; 

(iii) Vocational and other training 
services for individuals with disabil-
ities, including personal and vocational 
adjustment, books, or other training 
materials; 

(iv) Services to the families of such 
individuals with disabilities, if nec-
essary to the adjustment or rehabilita-
tion of such individuals; 
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(v) Physical and mental restoration 
services; 

(vi) Maintenance for additional costs 
incurred while participating in reha-
bilitation; 

(vii) Interpreter services and note- 
taking services for individuals who are 
deaf, including tactile interpreting for 
individuals who are deaf-blind; 

(viii) Reader services and note-taking 
services for those individuals who are 
determined to be blind after an exam-
ination by qualified personnel under 
State licensure laws; 

(ix) Recruitment and training serv-
ices to provide new employment oppor-
tunities in the fields of rehabilitation, 
health, welfare, public safety and law 
enforcement, and other appropriate 
service employment; 

(x) Rehabilitation teaching services 
and orientation and mobility services 
for individuals who are blind; 

(xi) Occupational licenses, tools, 
equipment, and initial stocks and sup-
plies; 

(xii) Transportation in connection 
with the rendering of any vocational 
rehabilitation service; 

(xiii) Telecommunications, sensory, 
and other technological aids and de-
vices; 

(xiv) Rehabilitation technology serv-
ices; 

(xv) Referral and other services de-
signed to assist individuals with dis-
abilities in securing needed services 
from other agencies; 

(xvi) Transition services that pro-
mote or facilitate the accomplishment 
of long-term rehabilitation goals and 
intermediate rehabilitation objectives; 

(xvii) On-the-job or other related per-
sonal assistance services provided 
while an individual with a disability is 
receiving vocational rehabilitation 
services; and 

(xviii) Supported employment serv-
ices. 

(Authority: Sec. 103(a) of the Act; 29 U.S.C. 
723(a)) 

(2) When provided for the benefit of 
groups of individuals, Vocational reha-
bilitation services also means— 

(i) In the case of any type of small 
business enterprise operated by indi-
viduals with the most severe disabil-
ities under the supervision of the State 

unit, management services, and super-
vision and acquisition of vending facili-
ties or other equipment, and initial 
stocks and supplies; 

(ii) The establishment, development, 
or improvement of community reha-
bilitation programs, including, under 
special circumstances, the construc-
tion of a rehabilitation facility to pro-
vide services that promote integration 
and competitive employment; 

(iii) The provision of services, includ-
ing services provided at community re-
habilitation programs, that promise to 
contribute substantially to the reha-
bilitation of a group of individuals but 
that are not related directly to the in-
dividualized written rehabilitation pro-
gram of any one individual with dis-
abilities; 

(iv) The use of existing telecommuni-
cations systems; 

(v) The use of services providing re-
corded material for persons who are 
blind and captioned films or video cas-
settes for persons who are deaf; and 

(vi) Technical assistance and support 
services to businesses that are not sub-
ject to title I of the Americans with 
Disabilities Act of 1990 and that are 
seeking to employ individuals with dis-
abilities. 

(Authority: Sec. 103(b) of the Act; 29 U.S.C. 
723(b)) 

[46 FR 5417, Jan. 19, 1981, as amended at 50 
FR 38630, Sept. 23, 1985; 53 FR 17143, May 13, 
1988; 59 FR 8335, Feb. 18, 1994] 

Subpart B [Reserved] 

Subpart C—How Does One Apply 
for a Grant? 

§ 369.20 What are the application pro-
cedures for these programs? 

The Secretary gives the appropriate 
State vocational rehabilitation unit an 
opportunity to review and comment on 
applications submitted from within the 
State that it serves. The procedures to 
be followed by the applicant and the 
State are in EDGAR §§ 75.155–75.159. 

(Authority: Sec. 12)(c) of the Act; 29 U.S.C. 
711(c)) 
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§ 369.21 What application requirement 
applies to these programs? 

Each applicant for a grant under a 
program covered by this part must in-
clude in its application a description of 
the manner in which it will address the 
needs of individuals with disabilities 
from minority backgrounds. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Sec. 21(b)(5) of the Act; 29 U.S.C. 
718b) 

[59 FR 8337, Feb. 18, 1994, as amended at 62 
FR 10403, Mar. 6, 1997] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 369.30 How does the Secretary evalu-
ate an application? 

The Secretary evaluates an applica-
tion under the procedures in 34 CFR 
part 75. 

(Authority: 29 U.S.C. 711(c)) 

[62 FR 10404, Mar. 6, 1997] 

§ 369.32 What other factors does the 
Secretary consider in reviewing an 
application? 

In addition to the selection criteria 
used in accordance with the procedures 
in 34 CFR part 75, the Secretary, in 
making awards under these programs, 
considers such factors as— 

(a) The geographical distribution of 
projects in each program category 
throughout the country; and 

(b) The past performance of the appli-
cant in carrying out similar activities 
under previously awarded grants, as in-
dicated by such factors as compliance 
with grant conditions, soundness of 
programmatic and financial manage-
ment practices and attainment of es-
tablished project objectives. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(a)). 

[46 FR 5417, Jan. 19, 1981, as amended at 51 
FR 3895, Jan. 30, 1986; 62 FR 10404, Mar. 6, 
1997] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§§ 369.40–369.41 [Reserved] 

§ 369.42 What special requirements af-
fect provision of services to individ-
uals with disabilities? 

(a) Vocational rehabilitation services 
provided in projects assisted under 
these programs must be provided in the 
same manner as services provided 
under the State plan for vocational re-
habilitation services under 34 CFR part 
361. 

(b) Each grantee under a program 
covered by this part must advise appli-
cants for or recipients of services under 
its project, or as appropriate, the par-
ents, family members, guardians, advo-
cates, or authorized representatives of 
those individuals, of the availability 
and purposes of the State’s Client As-
sistance Program, including informa-
tion on seeking assistance from that 
program. 

(Authority: Secs. 20 and 306(h) of the Act; 29 
U.S.C. 718a and 776(h)) 

[46 FR 5417, Jan. 19, 1981, as amended at 53 
FR 17144, May 13, 1988; 59 FR 8337, Feb. 18, 
1994; 62 FR 10404, Mar. 6, 1997] 

§ 369.43 What are the affirmative ac-
tion plan requirements affecting 
grantees? 

A recipient of Federal assistance 
must develop and implement an affirm-
ative action plan to employ and ad-
vance in employment qualified individ-
uals with disabilities. This plan must 
provide for specific action steps, time-
tables, and complaint and enforcement 
procedures necessary to assure affirma-
tive action. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[46 FR 5417, Jan. 19, 1981, as amended at 53 
FR 17144, May 13, 1988; 59 FR 8335, Feb. 18, 
1994] 
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§ 369.44 What wage and hour stand-
ards apply to community rehabilita-
tion programs? 

All applicable Federal and State 
wage and hour standards must be ob-
served in projects carried out in com-
munity rehabilitation programs. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[46 FR 5417, Jan. 19, 1981. Redesignated and 
amended at 59 FR 8337, Feb. 18, 1994] 

§ 369.45 What are the special require-
ments pertaining to the member-
ship of project advisory commit-
tees? 

If an advisory committee is estab-
lished under a project, its membership 
must include persons with disabilities 
or their representatives and other indi-
viduals to be assisted within the 
project, providers of services, and other 
appropriate individuals. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[46 FR 5417, Jan. 19, 1981, as amended at 53 
FR 17144, May 13, 1988; 59 FR 8335, Feb. 18, 
1994. Redesignated at 59 FR 8337, Feb. 18, 
1994] 

§ 369.46 What are the special require-
ments pertaining to the protection, 
use, and release of personal infor-
mation? 

(a) All personal information about in-
dividuals served by any project under 
this part, including lists of names, ad-
dresses, photographs, and records of 
evaluation, must be held confidential. 

(b) The use of information and rec-
ords concerning individuals must be 
limited only to purposes directly con-
nected with the project, including proj-
ect evaluation activities. This informa-
tion may not be disclosed, directly or 
indirectly, other than in the adminis-
tration of the project unless the con-
sent of the agency providing the infor-
mation and the individual to whom the 
information applies, or his or her rep-
resentative, have been obtained in 
writing. The Secretary or other Fed-
eral or State officials responsible for 
enforcing legal requirements have ac-
cess to this information without writ-
ten consent being obtained. The final 
product of the project may not reveal 
any personal identifying information 

without written consent of the indi-
vidual or his or her representative. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[46 FR 5417, Jan. 19, 1981. Redesignated at 59 
FR 8337, Feb. 18, 1994] 

§ 369.47 What are the special require-
ments affecting the collection of 
data from State agencies? 

If the collection of data is necessary 
either from individuals with disabil-
ities being served by two or more State 
agencies or from employees of two or 
more of these agencies, the project di-
rector must submit requests for the 
data to appropriate representatives of 
the affected agencies, as determined by 
the Secretary. This requirement also 
applies to employed project staff and 
individuals enrolled in courses of study 
supported under this part. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[46 FR 5417, Jan. 19, 1981, as amended at 53 
FR 17144, May 13, 1988; 59 FR 8335, Feb. 18, 
1994. Redesignated at 59 FR 8337, Feb. 18, 
1994] 

PART 370—CLIENT ASSISTANCE 
PROGRAM 

Subpart A—General 

Sec. 
370.1 What is the Client Assistance Program 

(CAP)? 
370.2 Who is eligible for an award? 
370.3 Who is eligible for services and infor-

mation under the CAP? 
370.4 What kinds of activities may the Sec-

retary fund? 
370.5 What regulations apply? 
370.6 What definitions apply? 
370.7 What shall the designated agency do 

to make its services accessible? 

Subpart B—What Requirements Apply to 
Redesignation? 

370.10 When do the requirements for redes-
ignation apply? 

370.11 What requirements apply to a notice 
of proposed redesignation? 

370.12 How does a designated agency pre-
serve its right to appeal a redesignation? 

370.13 What are the requirements for a deci-
sion to redesignate? 

370.14 How does a designated agency appeal 
a written decision to redesignate? 

370.15 What must the Governor of a State do 
upon receipt of a copy of a designated 
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agency’s written appeal to the Sec-
retary? 

370.16 How does the Secretary review an ap-
peal of a redesignation? 

370.17 When does a redesignation become ef-
fective? 

Subpart C—How Does a State Apply for a 
Grant? 

370.20 What must be included in a request 
for a grant? 

Subpart D—How Does the Secretary 
Allocate and Reallocate Funds to a State? 

370.30 How does the Secretary allocate 
funds? 

370.31 How does the Secretary reallocate 
funds? 

Subpart E—What Post-Award Conditions 
Must Be Met by a Designated Agency? 

370.40 What are allowable costs? 
370.41 What conflict of interest provision 

applies to employees of a designated 
agency? 

370.42 What access must the CAP be af-
forded to policymaking and administra-
tive personnel? 

370.43 What requirement applies to the use 
of mediation procedures? 

370.44 What reporting requirement applies 
to each designated agency? 

370.45 What limitation applies to the pur-
suit of legal remedies? 

370.46 What consultation requirement ap-
plies to a Governor of a State? 

370.47 When must grant funds be obligated? 
370.48 What are the special requirements 

pertaining to the protection, use, and re-
lease of personal information? 

AUTHORITY: 29 U.S.C. 732, unless otherwise 
noted. 

SOURCE: 60 FR 55766, Nov. 2, 1995, unless 
otherwise noted. 

Subpart A—General 
§ 370.1 What is the Client Assistance 

Program (CAP)? 
The purpose of this program is to es-

tablish and carry out CAPs that— 
(a) Advise and inform clients and cli-

ent applicants of all services and bene-
fits available to them through pro-
grams authorized under the Rehabilita-
tion Act of 1973 (Act), as amended; 

(b) Assist and advocate for clients 
and client applicants in their relation-
ships with projects, programs, and 
community rehabilitation programs 
providing services under the Act; and 

(c) Inform individuals with disabil-
ities in the State, especially individ-
uals with disabilities who have tradi-
tionally been unserved or underserved 
by vocational rehabilitation programs, 
of the services and benefits available to 
them under the Act and under title I of 
the Americans with Disabilities Act of 
1990 (ADA), 42 U.S.C. 12101–12213. 

(Authority: 29 U.S.C. 732(a)) 

§ 370.2 Who is eligible for an award? 
(a) Any State, through its Governor, 

is eligible for an award under this part 
if the State submits, and receives ap-
proval of, an application in accordance 
with § 370.20. 

(b) The Governor of each State shall 
designate a public or private agency to 
conduct the State’s CAP under this 
part. 

(c) Except as provided in paragraph 
(d) of this section, the Governor shall 
designate an agency that is inde-
pendent of any agency that provides 
treatment, services, or rehabilitation 
to individuals under the Act. 

(d) The Governor may, in the initial 
designation, designate an agency that 
provides treatment, services, or reha-
bilitation to individuals with disabil-
ities under the Act if, at any time be-
fore February 22, 1984, there was an 
agency in the State that both— 

(1) Was a grantee under section 112 of 
the Act by serving as a client assist-
ance agency and directly carrying out 
a CAP; and 

(2) Was, at the same time, a grantee 
under any other provision of the Act. 

(e) Except as permitted in paragraph 
(f) of this section, an agency designated 
by the Governor of a State to conduct 
the State’s CAP under this part may 
not award a subgrant to or enter into a 
contract with an agency that provides 
services under this Act either to carry 
out the CAP or to provide services 
under the CAP. 

(f) An agency designated by the Gov-
ernor of a State to conduct the State’s 
CAP under this part may enter into a 
contract with a center for independent 
living (center) that provides services 
under the Act if— 

(1) On February 22, 1984, the des-
ignated agency was contracting with 
one or more centers to provide CAP 
services; and 
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(2) The designated agency meets the 
requirements of paragraph (g) of this 
section. 

(g) A designated agency that con-
tracts to provide CAP services with a 
center (pursuant to paragraph (f) of 
this section) or with an entity or indi-
vidual that does not provide services 
under the Act remains responsible for— 

(1) The conduct of a CAP that meets 
all of the requirements of this part; 

(2) Ensuring that the center, entity, 
or individual expends CAP funds in ac-
cordance with— 

(i) The regulations in this part; and 
(ii) The cost principles applicable to 

the designated agency; and 
(3) The direct day-to-day supervision 

of the CAP services being carried out 
by the contractor. This day-to-day su-
pervision must include the direct su-
pervision of the individuals who are 
employed or used by the contractor to 
provide CAP services. 

(Authority: 29 U.S.C. 711(c) and 732(a) and 
(c)(1)(A)) 

§ 370.3 Who is eligible for services and 
information under the CAP? 

(a) Any client or client applicant is 
eligible for the services described in 
§ 370.4. 

(b) Any individual with a disability is 
eligible to receive information on the 
services and benefits available to indi-
viduals with disabilities under the Act 
and title I of the ADA. 

(Authority: 29 U.S.C. 732(a)) 

§ 370.4 What kinds of activities may 
the Secretary fund? 

(a) Funds made available under this 
part must be used for activities con-
sistent with the purposes of this pro-
gram, including— 

(1) Advising and informing clients, 
client applicants, and individuals with 
disabilities in the State, especially in-
dividuals with disabilities who have 
traditionally been unserved or under-
served by vocational rehabilitation 
programs, of— 

(i) All services and benefits available 
to them through programs authorized 
under the Act; and 

(ii) Their rights in connection with 
those services and benefits; 

(2) Informing individuals with dis-
abilities in the State, especially indi-

viduals with disabilities who have tra-
ditionally been unserved or under-
served by vocational rehabilitation 
programs, of the services and benefits 
available to them under title I of the 
ADA; 

(3) Upon the request of a client or cli-
ent applicant, assisting and advocating 
on behalf of a client and client appli-
cant in his or her relationship with 
projects, programs, and community re-
habilitation programs that provide 
services under the Act by engaging in 
individual or systemic advocacy and 
pursuing, or assisting and advocating 
on behalf of a client and client appli-
cant to pursue, legal, administrative, 
and other available remedies, if nec-
essary— 

(i) To ensure the protection of the 
rights of a client or client applicant 
under the Act; and 

(ii) To facilitate access by individ-
uals with disabilities and individuals 
with disabilities who are making the 
transition from public school programs 
to services funded under the Act; and 

(4) Providing information to the pub-
lic concerning the CAP. 

(b) In providing assistance and advo-
cacy services under this part with re-
spect to services under title I of the 
Act, a designated agency may provide 
assistance and advocacy services to a 
client or client applicant to facilitate 
the individual’s employment, including 
assistance and advocacy services with 
respect to the individual’s claims under 
title I of the ADA, if those claims 
under title I of the ADA are directly 
related to services under the Act that 
the individual is receiving or seeking. 

(Authority: 29 U.S.C. 732(a)) 

§ 370.5 What regulations apply? 

The following regulations apply to 
the expenditure of funds under the 
CAP: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals and Nonprofit Organi-
zations) applies to the designated agen-
cy if the designated agency is not a 
State agency, local government agen-
cy, or Indian tribal organization. As 
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the entity that eventually, if not di-
rectly, receives the CAP grant funds, 
the designated agency is considered a 
recipient for purposes of part 74. 

(2) 34 CFR part 76 (State-Adminis-
tered Programs) applies to the State 
and, if the designated agency is a State 
or local government agency, to the des-
ignated agency, except for— 

(i) § 76.103; 
(ii) §§ 76.125 through 76.137; 
(iii) §§ 76.300 through 76.401; 
(iv) § 76.708; 
(v) § 76.734; and 
(vi) § 76.740. 
(3) 34 CFR part 77 (Definitions That 

Apply to Department Regulations). 
(4) 34 CFR part 79 (Intergovernmental 

Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments) applies to the 
State and, if the designated agency is a 
State or local government agency, to 
the designated agency. 

(6) 34 CFR part 81 (General Education 
Provisions Act-Enforcement) applies to 
both the State and the designated 
agency, whether or not the designated 
agency is the actual recipient of the 
CAP grant. As the entity that eventu-
ally, if not directly, receives the CAP 
grant funds, the designated agency is 
considered a recipient for purposes of 
Part 81. 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(b) The regulations in this part 370. 
(c) The regulations in 34 CFR 369.43, 

369.46 and 369.48, relating to various 
conditions to be met by grantees. 

NOTE: Any funds made available to a State 
under this program that are transferred by a 
State to a designated agency do not com-
prise a subgrant as that term is defined in 34 
CFR 77.1. The designated agency is not, 
therefore, in these circumstances a sub-
grantee, as that term is defined in that sec-
tion or in 34 CFR part 74, 76, or 80.) 

(Authority: 29 U.S.C. 711(c) and 732) 

§ 370.6 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Award 
EDGAR 
Fiscal year 
Nonprofit 
Private 
Public 
Secretary 

(b) Other definitions. The following 
definitions also apply to this part: 

Act means the Rehabilitation Act of 
1973, as amended. 

Advocacy means pleading an individ-
ual’s cause or speaking or writing in 
support of an individual. Advocacy 
may be formal, as in the case of a law-
yer representing an individual in a 
court of law or in formal administra-
tive proceedings before government 
agencies (whether State, local or Fed-
eral). Advocacy also may be informal, 
as in the case of a lawyer or non-law-
yer representing an individual in nego-
tiations, mediation, or informal admin-
istrative proceedings before govern-
ment agencies (whether State, local or 
Federal), or as in the case of a lawyer 
or non-lawyer representing an individ-
ual’s cause before private entities or 
organizations, or government agencies 
(whether State, local or Federal). Ad-
vocacy may be on behalf of— 

(1) A single individual, in which case 
it is individual advocacy; 

(2) More than one individual or a 
group or class of individuals, in which 
case it is systems (or systemic) advocacy; 
or 

(3) Oneself, in which case it is self ad-
vocacy. 

Class action means a formal legal suit 
on behalf of a group or class of individ-
uals filed in a Federal or State court 
that meets the requirements for a 
‘‘class action’’ under Federal or State 
law. ‘‘Systems (or systemic) advocacy’’ 
that does not include filing a formal 
class action in a Federal or State court 
is not considered a class action for pur-
poses of this part. 

Client or client applicant means an in-
dividual receiving or seeking services 
under the Act, respectively. 

Designated agency means the agency 
designated by the Governor under 
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§ 370.2 to conduct a client assistance 
program under this part. 

Mediation means the act or process of 
using an independent third party to act 
as a mediator, intermediary, or concil-
iator to settle differences or disputes 
between persons or parties. The third 
party who acts as a mediator, inter-
mediary, or conciliator may not be any 
entity or individual who is connected 
in any way with the eligible system or 
the agency, entity, or individual with 
whom the individual with a disability 
has a dispute. Mediation may involve 
the use of professional mediators or 
any other independent third party mu-
tually agreed to by the parties to the 
dispute. 

Services under the Act means voca-
tional rehabilitation, independent liv-
ing, supported employment, and other 
similar rehabilitation services provided 
under the Act. For purposes of the 
CAP, the term ‘‘services under the Act’’ 
does not include activities carried out 
under the protection and advocacy pro-
gram authorized by section 509 of the 
Act (i.e., the Protection and Advocacy 
of Individual Rights (PAIR) program, 
34 CFR part 381). 

State means, in addition to each of 
the several States of the United States, 
the District of Columbia, the Common-
wealth of Puerto Rico, The United 
States Virgin Islands, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, and the Re-
public of Palau (but only until Sep-
tember 30, 1998), except for purposes of 
the allotments under section 112 of the 
Act, in which case ‘‘State’’ does not 
mean or include Guam, American 
Samoa, the United States Virgin Is-
lands, the Commonwealth of the North-
ern Mariana Islands, and the Republic 
of Palau. 

(Authority: 29 U.S.C. 711(c) and 732; Pub. L. 
101–219 (Dec. 12, 1989); Pub. L. 99–658 (Nov. 14, 
1986); and Pub. L. 99–239 (Jan. 14, 1986)) 

§ 370.7 What shall the designated agen-
cy do to make its services acces-
sible? 

The designated agency shall provide, 
as appropriate, the CAP services de-
scribed in § 370.4 in formats that are ac-
cessible to clients or client applicants 
who seek or receive CAP services. 

(Authority: 29 U.S.C. 711(c)) 

Subpart B—What Requirements 
Apply to Redesignation? 

§ 370.10 When do the requirements for 
redesignation apply? 

(a) The Governor may not redesig-
nate the agency designated pursuant to 
section 112(c) of the Act and § 370.2(b) 
without good cause and without com-
plying with the requirements of 
§§ 370.10 through 370.17. 

(b) For purposes of §§ 370.10 through 
370.17, a ‘‘redesignation of’’ or ‘‘to redes-
ignate’’ a designated agency means any 
change in or transfer of the designation 
of an agency previously designated by 
the Governor to conduct the State’s 
CAP to a new or different agency, unit, 
or organization, including— 

(1) A decision by a designated agency 
to cancel its existing contract with an-
other entity with which it has pre-
viously contracted to carry out and op-
erate all or part of its responsibilities 
under the CAP (including providing ad-
visory, assistance, or advocacy services 
to eligible clients and client appli-
cants); or 

(2) A decision by a designated agency 
not to renew its existing contract with 
another entity with which it has pre-
viously contracted. Therefore, an agen-
cy that is carrying out a State’s CAP 
under a contract with a designated 
agency is considered a designated agen-
cy for purposes of §§ 370.10 through 
370.17. 

(c) For purposes of paragraph (a) of 
this section, a designated agency that 
does not renew a contract for CAP 
services because it is following State 
procurement laws that require con-
tracts to be awarded through a com-
petitive bidding process is presumed to 
have good cause for not renewing an 
existing contract. However, this pre-
sumption may be rebutted. 

(d) If State procurement laws require 
a designated agency to award a con-
tract through a competitive bidding 
process, the designated agency must 
hold public hearings on the request for 
proposal before awarding the new con-
tract. 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(B)) 
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§ 370.11 What requirements apply to a 
notice of proposed redesignation? 

(a) Prior to any redesignation of the 
agency that conducts the CAP, the 
Governor shall give written notice of 
the proposed redesignation to the des-
ignated agency, the State Rehabilita-
tion Advisory Council (SRAC), and the 
State Independent Living Council 
(SILC) and publish a public notice of 
the Governor’s intention to redesig-
nate. Both the notice to the designated 
agency, the SRAC, and the SILC and 
the public notice must include, at a 
minimum, the following: 

(1) The Federal requirements for the 
CAP (section 112 of the Act). 

(2) The goals and function of the 
CAP. 

(3) The name of the current des-
ignated agency. 

(4) A description of the current CAP 
and how it is administered. 

(5) The reason or reasons for pro-
posing the redesignation, including 
why the Governor believes good cause 
exists for the proposed redesignation. 

(6) The effective date of the proposed 
redesignation. 

(7) The name of the agency the Gov-
ernor proposes to administer the CAP. 

(8) A description of the system that 
the redesignated (i.e., new) agency 
would administer. 

(b) The notice to the designated 
agency must— 

(1) Be given at least 30 days in ad-
vance of the Governor’s written deci-
sion to redesignate; and 

(2) Advise the designated agency that 
it has at least 30 days from receipt of 
the notice of proposed redesignation to 
respond to the Governor and that the 
response must be in writing. 

(c) The notice of proposed redesigna-
tion must be published in a place and 
manner that provides the SRAC, the 
SILC, individuals with disabilities or 
their representatives, and the public 
with at least 30 days to submit oral or 
written comments to the Governor. 

(d) Following public notice, public 
hearings concerning the proposed re-
designation must be conducted in an 
accessible format that provides indi-
viduals with disabilities or their rep-
resentatives an opportunity for com-
ment. The Governor shall maintain a 
written public record of these hearings. 

(e) The Governor shall fully consider 
any public comments before issuing a 
written decision to redesignate. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(B)) 

§ 370.12 How does a designated agency 
preserve its right to appeal a redes-
ignation? 

(a) To preserve its right to appeal a 
Governor’s written decision to redesig-
nate (see § 370.13), a designated agency 
must respond in writing to the Gov-
ernor within 30 days after it receives 
the Governor’s notice of proposed re-
designation. 

(b) The designated agency shall send 
its response to the Governor by reg-
istered or certified mail, return receipt 
requested, or other means that pro-
vides a record that the Governor re-
ceived the designated agency’s re-
sponse. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(B)) 

§ 370.13 What are the requirements for 
a decision to redesignate? 

(a) If, after complying with the re-
quirements of § 370.11, the Governor de-
cides to redesignate the designated 
agency, the Governor shall provide to 
the designated agency a written deci-
sion to redesignate that includes the 
rationale for the redesignation. The 
Governor shall send the written deci-
sion to redesignate to the designated 
agency by registered or certified mail, 
return receipt requested, or other 
means that provides a record that the 
designated agency received the Gov-
ernor’s written decision to redesignate. 

(b) If the designated agency sub-
mitted to the Governor a timely re-
sponse to the Governor’s notice of pro-
posed redesignation, the Governor shall 
inform the designated agency that it 
has at least 15 days from receipt of the 
Governor’s written decision to redesig-
nate to file a formal written appeal 
with the Secretary. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(A)) 
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§ 370.14 How does a designated agency 
appeal a written decision to redes-
ignate? 

(a) A designated agency may appeal 
to the Secretary a Governor’s written 
decision to redesignate only if the des-
ignated agency submitted to the Gov-
ernor a timely written response to the 
Governor’s notice of proposed redesig-
nation in accordance with § 370.12. 

(b) To appeal to the Secretary a Gov-
ernor’s written decision to redesignate, 
a designated agency shall file a formal 
written appeal with the Secretary 
within 15 days after the designated 
agency’s receipt of the Governor’s writ-
ten decision to redesignate. The date of 
filing of the designated agency’s writ-
ten appeal with the Secretary will be 
determined in a manner consistent 
with the requirements of 34 CFR 81.12. 

(c) If the designated agency files a 
written appeal with the Secretary, the 
designated agency shall send a separate 
copy of this appeal to the Governor by 
registered or certified mail, return re-
ceipt requested, or other means that 
provides a record that the Governor re-
ceived a copy of the designated agen-
cy’s appeal to the Secretary. 

(d) The designated agency’s written 
appeal to the Secretary must state why 
the Governor has not met the burden of 
showing that good cause for the redes-
ignation exists or has not met the pro-
cedural requirements under §§ 370.11 
and 370.13. 

(e) The designated agency’s written 
appeal must be accompanied by the 
designated agency’s written response 
to the Governor’s notice of proposed re-
designation and may be accompanied 
by any other written submissions or 
documentation the designated agency 
wishes the Secretary to consider. 

(f) As part of its submissions under 
this section, the designated agency 
may request an informal meeting with 
the Secretary at which representatives 
of both parties will have an oppor-
tunity to present their views on the 
issues raised in the appeal. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(B)) 

§ 370.15 What must the Governor of a 
State do upon receipt of a copy of a 
designated agency’s written appeal 
to the Secretary? 

(a) If the designated agency files a 
formal written appeal in accordance 
with § 370.14, the Governor shall, within 
15 days of receipt of the designated 
agency’s appeal, submit to the Sec-
retary copies of the following: 

(1) The written notice of proposed re-
designation sent to the designated 
agency. 

(2) The public notice of proposed re-
designation. 

(3) Transcripts of all public hearings 
held on the proposed redesignation. 

(4) Written comments received by the 
Governor in response to the public no-
tice of proposed redesignation. 

(5) The Governor’s written decision 
to redesignate, including the rationale 
for the decision. 

(6) Any other written documentation 
or submissions the Governor wishes the 
Secretary to consider. 

(7) Any other information requested 
by the Secretary. 

(b) As part of the submissions under 
this section, the Governor may request 
an informal meeting with the Sec-
retary at which representatives of both 
parties will have an opportunity to 
present their views on the issues raised 
in the appeal. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(B)) 

§ 370.16 How does the Secretary re-
view an appeal of a redesignation? 

(a) If either party requests a meeting 
under § 370.14(f) or § 370.15(b), the meet-
ing is to be held within 30 days of the 
submissions by the Governor under 
§ 370.15, unless both parties agree to 
waive this requirement. The Secretary 
promptly notifies the parties of the 
date and place of the meeting. 

(b) Within 30 days of the informal 
meeting permitted under paragraph (a) 
of this section or, if neither party has 
requested an informal meeting, within 
60 days of the submissions required 
from the Governor under § 370.15, the 
Secretary issues to the parties a final 
written decision on whether the redes-
ignation was for good cause. 
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(c) The Secretary reviews a Gov-
ernor’s decision based on the record 
submitted under §§ 370.14 and 370.15 and 
any other relevant submissions of 
other interested parties. The Secretary 
may affirm or, if the Secretary finds 
that the redesignation is not for good 
cause, remand for further findings or 
reverse a Governor’s redesignation. 

(d) The Secretary sends copies of the 
decision to the parties by registered or 
certified mail, return receipt re-
quested, or other means that provide a 
record of receipt by both parties. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(B)) 

§ 370.17 When does a redesignation be-
come effective? 

A redesignation does not take effect 
for at least 15 days following the des-
ignated agency’s receipt of the Gov-
ernor’s written decision to redesignate 
or, if the designated agency appeals, 
for at least 5 days after the Secretary 
has affirmed the Governor’s written de-
cision to redesignate. 

(Authority: 29 U.S.C. 711(c) and 732(c)(1)(B)) 

Subpart C—How Does a State 
Apply for a Grant? 

§ 370.20 What must be included in a re-
quest for a grant? 

(a) Each State seeking assistance 
under this part shall submit to the Sec-
retary, in writing, each fiscal year, an 
application that includes, at a min-
imum— 

(1) The name of the designated agen-
cy; and 

(2) An assurance that the designated 
agency meets the independence re-
quirement of section 112(c)(1)(A) of the 
Act and § 370.2(c), or that the State is 
exempted from that requirement under 
section 112(c)(1)(A) of the Act and 
§ 370.2(d). 

(b)(1) Each State also shall submit to 
the Secretary an assurance that the 
designated agency has the authority to 
pursue legal, administrative, and other 
appropriate remedies to ensure the pro-
tection of the rights of clients or client 
applicants within the State. 

(2) The authority to pursue remedies 
described in paragraph (b)(1) of this 

section must include the authority to 
pursue those remedies against the 
State vocational rehabilitation agency 
and other appropriate State agencies. 
The designated agency meets this re-
quirement if it has the authority to 
pursue those remedies either on its 
own behalf or by obtaining necessary 
services, such as legal representation, 
from outside sources. 

(c) Each State also shall submit to 
the Secretary assurances that— 

(1) All entities conducting, admin-
istering, operating, or carrying out 
programs within the State that provide 
services under the Act to individuals 
with disabilities in the State will ad-
vise all clients and client applicants of 
the existence of the CAP, the services 
provided under the program, and how 
to contact the designated agency; 

(2) The designated agency will meet 
each of the requirements in this part; 
and 

(3) The designated agency will pro-
vide the Secretary with the annual re-
port required by section 112(g)(4) of the 
Act and § 370.44. 

(d) To allow a designated agency to 
receive direct payment of funds under 
this part, a State must provide to the 
Secretary, as part of its application for 
assistance, an assurance that direct 
payment to the designated agency is 
not prohibited by or inconsistent with 
State law, regulation, or policy. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 732 (b) and (f)) 

Subpart D—How Does the Sec-
retary Allocate and Reallo-
cate Funds to a State? 

§ 370.30 How does the Secretary allo-
cate funds? 

(a) The Secretary allocates the funds 
available under this part for any fiscal 
year to the States on the basis of the 
relative population of each State. The 
Secretary allocates at least $50,000 to 
each State, unless the provisions of 
section 112(e)(1)(D) of the Act (which 
provides for increasing the minimum 
allotment if the appropriation for the 
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CAP exceeds $7,500,000 or the appropria-
tion is increased by a certain percent-
age described in section 112(e)(1)(D)(ii) 
of the Act) are applicable. 

(b) The Secretary allocates $30,000 
each, unless the provisions of section 
112(e)(1)(D) of the Act are applicable, to 
American Samoa, Guam, the Virgin Is-
lands, the Northern Mariana Islands, 
and the Republic of Palau, except that 
the Secretary allocates to the Republic 
of Palau only 75 percent of this allot-
ment in fiscal year 1996, only 50 percent 
of this allotment in fiscal year 1997, 
only 25 percent of this allotment in fis-
cal year 1998, and none of this allot-
ment in fiscal year 1999 and thereafter. 

(c) Unless prohibited or otherwise 
provided by State law, regulation, or 
policy, the Secretary pays to the des-
ignated agency, from the State allot-
ment under paragraph (a) or (b) of this 
section, the amount specified in the 
State’s approved request. Because the 
designated agency is the eventual, if 
not the direct, recipient of the CAP 
funds, 34 CFR parts 74 and 81 apply to 
the designated agency, whether or not 
the designated agency is the actual re-
cipient of the CAP grant. However, be-
cause it is the State that submits an 
application for and receives the CAP 
grant, the State remains the grantee 
for purposes of 34 CFR parts 76 and 80. 
In addition, both the State and the des-
ignated agency are considered recipi-
ents for purposes of 34 CFR part 81. 

(Authority: 29 U.S.C. 732 (b) and (e); Pub. L. 
101–219 (Dec. 12, 1989); Pub. L. 99–658 (Nov. 14, 
1986); and Pub. L. 99–239 (Jan. 14, 1986)) 

§ 370.31 How does the Secretary reallo-
cate funds? 

(a) The Secretary reallocates funds in 
accordance with section 112(e)(2) of the 
Act. 

(b) A designated agency shall inform 
the Secretary at least 90 days before 
the end of the fiscal year for which 
CAP funds were received whether the 
designated agency is making available 
for reallotment any of those CAP funds 
that it will be unable to obligate in 
that fiscal year. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 711(c) and 732(e)(2)) 

Subpart E—What Post-Award Con-
ditions Must Be Met by a Des-
ignated Agency? 

§ 370.40 What are allowable costs? 

(a) If the designated agency is a 
State or local government agency, the 
designated agency shall apply the cost 
principles in accordance with 34 CFR 
80.22(b). 

(b) If the designated agency is a pri-
vate nonprofit organization, the des-
ignated agency shall apply the cost 
principles in accordance with subpart Q 
of 34 CFR part 74. 

(c) In addition to those allowable 
costs established in EDGAR, and con-
sistent with the program activities 
listed in § 370.4, the cost of travel in 
connection with the provision to a cli-
ent or client applicant of assistance 
under this program is allowable. The 
cost of travel includes the cost of trav-
el for an attendant if the attendant 
must accompany the client or client 
applicant. 

(d) The State and the designated 
agency are accountable, both jointly 
and severally, to the Secretary for the 
proper use of funds made available 
under this part. However, the Sec-
retary may choose to recover funds 
under the procedures in 34 CFR part 81 
from either the State or the designated 
agency, or both, depending on the cir-
cumstances of each case. 

(Authority: 29 U.S.C. 711(c) and 732(c)(3)) 

§ 370.41 What conflict of interest provi-
sion applies to employees of a des-
ignated agency? 

(a) Except as permitted by paragraph 
(b) of this section, an employee of a 
designated agency, of a center under 
contract with a designated agency (as 
permitted by § 370.2(f)), or of an entity 
or individual under contract with a 
designated agency, who carries out any 
CAP duties or responsibilities, while so 
employed, may not— 

(1) Serve concurrently as a staff 
member of, consultant to, or in any 
other capacity within, any other reha-
bilitation project, program, or commu-
nity rehabilitation program receiving 
assistance under the Act in the State; 
or 
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(2) Provide any services under the 
Act, other than CAP and PAIR serv-
ices. 

(b) An employee of a designated 
agency or of a center under contract 
with a designated agency, as permitted 
by § 370.2(f), may— 

(1) Receive a traineeship under sec-
tion 302 of the Act; 

(2) Provide services under the PAIR 
program; 

(3) Represent the CAP on any board 
or council (such as the SRAC) if CAP 
representation on the board or council 
is specifically permitted or mandated 
by the Act; and 

(4) Consult with policymaking and 
administrative personnel in State and 
local rehabilitation programs, projects, 
and community rehabilitation pro-
grams, if consultation with the des-
ignated agency is specifically per-
mitted or mandated by the Act. 

(Authority: 29 U.S.C. 732(g)(1)) 

§ 370.42 What access must the CAP be 
afforded to policymaking and ad-
ministrative personnel? 

The CAP must be afforded reasonable 
access to policymaking and adminis-
trative personnel in State and local re-
habilitation programs, projects, and 
community rehabilitation programs. 
One way in which the CAP may be pro-
vided that access would be to include 
the director of the designated agency 
among the individuals to be consulted 
on matters of general policy develop-
ment and implementation, as required 
by sections 101(a) (18) and (23) of the 
Act. 

(Authority: 29 U.S.C. 721(a) (18) and (23) and 
732(g)(2)) 

§ 370.43 What requirement applies to 
the use of mediation procedures? 

(a) Each designated agency shall im-
plement procedures designed to ensure 
that, to the maximum extent possible, 
good faith negotiations and mediation 
procedures are used before resorting to 
formal administrative or legal rem-
edies. In designing these procedures, 
the designated agency may take into 
account its level of resources. 

(b) For purposes of this section, me-
diation may involve the use of profes-
sional mediators, other independent 
third parties mutually agreed to by the 

parties to the dispute, or an employee 
of the designated agency who— 

(1) Is not assigned to advocate for or 
otherwise represent or is not involved 
with advocating for or otherwise rep-
resenting the client or client applicant 
who is a party to the mediation; and 

(2) Has not previously advocated for 
or otherwise represented or been in-
volved with advocating for or other-
wise representing that same client or 
client applicant. 

(Authority: 29 U.S.C. 732(g)(3)) 

§ 370.44 What reporting requirement 
applies to each designated agency? 

In addition to the program and fiscal 
reporting requirements in EDGAR that 
are applicable to this program, each 
designated agency shall submit to the 
Secretary, no later than 90 days after 
the end of each fiscal year, an annual 
report on the operation of its CAP dur-
ing the previous year, including a sum-
mary of the work done and the uniform 
statistical tabulation of all cases han-
dled by the program. The annual report 
must contain information on— 

(a) The number of requests received 
by the designated agency for informa-
tion on services and benefits under the 
Act and title I of the ADA; 

(b) The number of referrals to other 
agencies made by the designated agen-
cy and the reason or reasons for those 
referrals; 

(c) The number of requests for advo-
cacy services received by the des-
ignated agency from clients or client 
applicants; 

(d) The number of the requests for 
advocacy services from clients or cli-
ent applicants that the designated 
agency was unable to serve; 

(e) The reasons that the designated 
agency was unable to serve all of the 
requests for advocacy services from cli-
ents or client applicants; and 

(f) Any other information that the 
Secretary may require. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 732(g) (4) and (5)) 
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§ 370.45 What limitation applies to the 
pursuit of legal remedies? 

A designated agency may not bring 
any class action in carrying out its re-
sponsibilities under this part. 

(Authority: 29 U.S.C. 732(d)) 

§ 370.46 What consultation require-
ment applies to a Governor of a 
State? 

In designating a client assistance 
agency under § 370.2, redesignating a 
client assistance agency under 
§ 370.10(a), and carrying out the other 
provisions of this part, the Governor 
shall consult with the director of the 
State vocational rehabilitation agency 
(or, in States with both a general agen-
cy and an agency for the blind, the di-
rectors of both agencies), the head of 
the developmental disability protec-
tion and advocacy agency, and rep-
resentatives of professional and con-
sumer organizations serving individ-
uals with disabilities in the State. 

(Authority: 29 U.S.C. 732(c)(2)) 

§ 370.47 When must grant funds be ob-
ligated? 

(a) Any funds appropriated for a fis-
cal year to carry out the CAP that are 
not expended or obligated by the des-
ignated agency prior to the beginning 
of the succeeding fiscal year remain 
available for obligation by the des-
ignated agency during the succeeding 
fiscal year in accordance with 34 CFR 
76.705 through 76.707. 

(b) A designated agency shall inform 
the Secretary within 90 days after the 
end of the fiscal year for which the 
CAP funds were made available wheth-
er the designated agency carried over 
to the succeeding fiscal year any CAP 
funds that it was unable to obligate by 
the end of the fiscal year. 

(Approved by the Office of Management and 
Budget under control number 1820–0520) 

(Authority: 29 U.S.C. 718) 

§ 370.48 What are the special require-
ments pertaining to the protection, 
use, and release of personal infor-
mation? 

(a) All personal information about in-
dividuals served by any designated 
agency under this part, including lists 
of names, addresses, photographs, and 

records of evaluation, must be held 
strictly confidential. 

(b) The designated agency’s use of in-
formation and records concerning indi-
viduals must be limited only to pur-
poses directly connected with the CAP, 
including program evaluation activi-
ties. Except as provided in paragraphs 
(c) and (e) of this section, this informa-
tion may not be disclosed, directly or 
indirectly, other than in the adminis-
tration of the CAP, unless the consent 
of the individual to whom the informa-
tion applies, or his or her parent, legal 
guardian, or other legally authorized 
representative or advocate (including 
the individual’s advocate from the des-
ignated agency), has been obtained in 
writing. A designated agency may not 
produce any report, evaluation, or 
study that reveals any personally iden-
tifying information without the writ-
ten consent of the individual or his or 
her representative. 

(c) Except as limited in paragraphs 
(d) and (e) of this section, the Sec-
retary or other Federal or State offi-
cials responsible for enforcing legal re-
quirements are to have complete ac-
cess to all— 

(1) Records of the designated agency 
that receives funds under this program; 
and 

(2) All individual case records of cli-
ents served under this part without the 
consent of the client. 

(d) For purposes of conducting any 
periodic audit, preparing or producing 
any report, or conducting any evalua-
tion of the performance of the CAP es-
tablished or assisted under this part, 
the Secretary does not require the des-
ignated agency to disclose the identity 
of, or any other personally identifiable 
information related to, any individual 
requesting assistance under the CAP. 

(e) Notwithstanding paragraph (d) of 
this section and consistent with para-
graph (f) of this section, a designated 
agency shall disclose to the Secretary, 
if the Secretary so requests, the iden-
tity of, or any other personally identi-
fiable information (i.e., name, address, 
telephone number, social security 
number, or any other official code or 
number by which an individual may be 
readily identified) related to, any indi-
vidual requesting assistance under the 
CAP if— 
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(1) An audit, evaluation, monitoring 
review, State plan assurance review, or 
other investigation produces reliable 
evidence that there is probable cause 
to believe that the designated agency 
has violated its legislative mandate or 
misused Federal funds; or 

(2) The Secretary determines that 
this information may reasonably lead 
to further evidence that is directly re-
lated to alleged misconduct of the des-
ignated agency. 

(f) In addition to the protection af-
forded by paragraph (d) of this section, 
the right of a person or designated 
agency not to produce documents or 
disclose information to the Secretary 
is governed by the common law of 
privileges, as interpreted by the courts 
of the United States. 

(Authority: 29 U.S.C. 711(c) and 732(g)(6)) 

PART 371—VOCATIONAL REHABILI-
TATION SERVICE PROJECTS FOR 
AMERICAN INDIANS WITH DIS-
ABILITIES 

Subpart A—General 

Sec. 
371.1 What is the Vocational Rehabilitation 

Services Program for American Indians 
with Disabilities? 

371.2 Who is eligible for assistance under 
this program? 

371.3 What regulations apply to this pro-
gram? 

371.4 What definitions apply to this pro-
gram? 

371.5 What is the length of the project pe-
riod under this program? 

Subpart B—What Kinds of Activities Does 
the Department of Education Assist 
Under This Program? 

371.10 What types of projects are authorized 
under this program? 

Subpart C—How Does One Apply for a 
Grant? 

371.20 What are the application procedures 
under this program? 

371.21 What are the special application re-
quirements related to the State plan 
Program? 

Subpart D—How Does the Secretary Make 
a Grant? 

371.31 How are grants awarded? 

Subpart E—What Conditions Apply to a 
Grantee Under This Program? 

371.40 What are the matching requirements? 
371.41 What are allowable costs? 
371.42 How are services to be administered 

under this program? 
371.43 What other special conditions apply 

to this program? 

AUTHORITY: 29 U.S.C. 711(c) and 750, unless 
otherwise noted. 

SOURCE: 46 FR 5423, Jan. 19, 1981, unless 
otherwise noted. 

Subpart A—General 

§ 371.1 What is the Vocational Reha-
bilitation Services Program for 
American Indians with Disabilities? 

This program is designed to provide 
vocational rehabilitation services to 
American Indians with disabilities who 
reside on Federal or State reservations, 
consistent with their individual 
strengths, resources, priorities, con-
cerns, abilities, capabilities, and in-
formed choice, so that they may pre-
pare for and engage in gainful employ-
ment. 

(Authority: Secs. 100(a)(2) and 130(a) of the 
Act; 29 U.S.C. 720(a)(2) and 750(a)) 

[60 FR 58137, Nov. 24, 1995] 

§ 371.2 Who is eligible for assistance 
under this program? 

Applications may be made only by 
the governing bodies of Indian tribes 
and consortia of those governing bodies 
located on Federal and State reserva-
tions. 

(Authority: Sec. 130(a) of the Act; 29 U.S.C. 
750(a)) 

[46 FR 5423, Jan. 19, 1981, as amended at 52 
FR 30555, Aug. 14, 1987] 

§ 371.3 What regulations apply to this 
program? 

The following regulations apply to 
this program— 

(a) 34 CFR part 369; 
(b) The regulations in this part 371. 

(Authority: Sec. 130 of the Act; 29 U.S.C. 750) 

§ 371.4 What definitions apply to this 
program? 

(a) The definitions in 34 CFR part 369 
apply to this program; 
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(b) The following definitions also 
apply specifically to this program— 

American Indian means a person who 
is a member of an Indian tribe. 

(Authority: Secs. 12(c) and 130 of the Act; 29 
U.S.C. 711(c) and 750) 

Consortium means two or more eligi-
ble governing bodies of Indian tribes 
that make application as a single ap-
plicant under an agreement whereby 
each governing body is legally respon-
sible for carrying out all of the activi-
ties in the application. 

(Authority: Secs. 12(c) and 130 of the Act; 29 
U.S.C. 711(c) and 750) 

Governing bodies of Indian tribes 
means those duly elected or appointed 
representatives of an Indian tribe or of 
an Alaskan native village. These rep-
resentatives must have the authority 
to enter into contracts, agreements, 
and grants on behalf of their constitu-
ency. 

(Authority: Secs. 12(c) and 130 of the Act; 29 
U.S.C. 711(c) and 750) 

Indian tribe means any Federal or 
State Indian band, rancheria, pueblo, 
colony, and community, including any 
Alaskan native village or regional vil-
lage corporation (as defined in or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act). 

(Authority: Secs. 12(c) and 130 of the Act; 29 
U.S.C. 711(c) and 750) 

Reservation means a Federal or State 
Indian reservation, public domain In-
dian allotment, former Indian reserva-
tion in Oklahoma, and land held by in-
corporated Native groups, regional cor-
porations and village corporations 
under the provisions of the Alaska Na-
tive Claims Settlement Act. 

(Authority: Secs. 12(c) and 130(c) of the Act; 
29 U.S.C. 711(c) and 750(c)) 

[46 FR 5423, Jan. 19, 1981, as amended at 52 
FR 30555, Aug. 14, 1987; 59 FR 8338, Feb. 18, 
1994] 

§ 371.5 What is the length of the 
project period under this program? 

(a) The Secretary approves a project 
period of up to three years. 

(b) The Secretary may extend a grant 
for up to two additional years if the 

grantee includes in its extension re-
quest— 

(1) An assurance that the project is 
in compliance with all applicable pro-
gram requirements; and 

(2) Satisfactory evidence that— 
(i) The project has made substantial 

and measurable progress in meeting 
the needs of American Indians with dis-
abilities on the reservation or reserva-
tions it serves; 

(ii) American Indians with disabil-
ities who have received project services 
have achieved employment outcomes 
consistent with their strengths, re-
sources, priorities, concerns, abilities, 
capabilities, and informed choice; and 

(iii) There is a continuing need for 
the project. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Section 130(b)(3) of the Act; 29 
U.S.C. 750(b)(3)) 

[60 FR 58137, Nov. 24, 1995] 

Subpart B—What Kinds of Activi-
ties Does the Department of 
Education Assist Under This 
Program? 

§ 371.10 What types of projects are au-
thorized under this program? 

The Vocational Rehabilitation Serv-
ice Program for American Indians with 
Disabilities provides financial assist-
ance for the establishment and oper-
ation of tribal vocational rehabilita-
tion service programs for American In-
dians with disabilities who reside on 
Federal or State reservations. 

(Authority: Sec. 130(a) of the Act; 29 U.S.C. 
750(a)) 

[59 FR 8338, Feb. 18, 1994] 

Subpart C—How Does One Apply 
for a Grant? 

§ 371.20 What are the application pro-
cedures for this program? 

In the development of an application, 
a governing body or consortium is re-
quired to consult with the designated 
State unit or the designated State 
units of the State or States in which 
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vocational rehabilitation services are 
to be provided. 

(Authority: Sec. 130(b) of the Act; 29 U.S.C. 
750(b)) 

[46 FR 5423, Jan. 19, 1981, as amended at 52 
FR 30555, Aug. 14, 1987] 

§ 371.21 What are the special applica-
tion requirements related to the 
State plan program? 

Each applicant under this program 
must provide evidence that— 

(a) Effort will be made to provide a 
broad scope of vocational rehabilita-
tion services in a manner and at a level 
of quality at least comparable to those 
services provided by the designated 
State unit under 34 CFR part 361. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

(b) All decisions affecting eligibility 
for and the nature and scope of voca-
tional rehabilitation services to be pro-
vided, and the provision of these serv-
ices, will be made by the tribal voca-
tional rehabilitation program through 
its vocational rehabilitation unit and 
will not be delegated to another agency 
or individual. 

(Authority: Secs. 12(c) and 101(a) of the Act; 
29 U.S.C. 711(c) and 721(a)) 

(c) Priority in the delivery of voca-
tional rehabilitation service will be 
given to those American Indians with 
disabilities who are the most severely 
disabled. 

(Authority: Secs. 12(c) and 101(a)(5) of the 
Act; 29 U.S.C. 711(c) and 721(a)(5)) 

(d) An order of selection of individ-
uals with disabilities to be served 
under the program will be specified if 
services cannot be provided to all eligi-
ble American Indians with disabilities 
who apply. 

(Authority: Secs. 12(c) and 101(a)(5) of the 
Act; 29 U.S.C. 711(c) and 721(a)(5)) 

(e) All vocational rehabilitation serv-
ices will be provided according to an 
individualized written rehabilitation 
program which has been developed 
jointly by the representative of the 
service providing organization and 

each American Indian with disabilities 
being served. 

(Authority: Secs. 12(c) and 101(a)(9) of the 
Act; 29 U.S.C. 711(c) and 721(a)(9)) 

(f) American Indians with disabilities 
living on Federal or State reservations 
where service programs are being car-
ried out under this part will have an 
opportunity to participate in matters 
of general policy development and im-
plementation affecting vocational re-
habilitation service delivery on the 
reservation. 

(Authority: Secs. 12(c) and 101(a)(18) of the 
Act; 29 U.S.C. 711(c) and 721(a)(18)) 

(g) Cooperative working arrange-
ments will be developed with the des-
ignated State unit, or designated State 
units, as appropriate, which are pro-
viding vocational rehabilitation serv-
ices to other individuals with disabil-
ities who reside in the State or States 
being served. 

(Authority: Secs. 12(c) and 101(a)(11) of the 
Act; 29 U.S.C. 711(c) and 721(a)(11)) 

(h) Any similar benefits available to 
American Indians with disabilities 
under any other program which might 
meet in whole or in part the cost of 
any vocational rehabilitation service 
will be fully considered in the provi-
sion of vocational rehabilitation serv-
ices in accordance with 34 CFR part 
361. 

(Authority: Secs. 12(c) and 101(a)(8) of the 
Act; 29 U.S.C. 711(c) and 721(a)(8)) 

(i) Any American Indian with disabil-
ities who is an applicant or recipient of 
services, and who is dissatisfied with a 
determination made by a counselor or 
coordinator under this program and 
files a request for a review, will be af-
forded a review under procedures devel-
oped by the grantee comparable to 
those under the provisions of section 
102(d) (1)–(3) of the Act. 

(Authority: Secs. 12(c) and 102(d) of the Act; 
29 U.S.C. 711(c) and 722(d)) 

(j) Minimum standards will be estab-
lished for community rehabilitation 
programs and providers of service 
which will be comparable to the stand-
ards set by the designated State unit 
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or designated State units in the State 
or States in which the program is to be 
provided; and 

(Authority: Secs. 12(c) and 101(a) (6) and (7) 
of the Act; 29 U.S.C. 711(c) and 721(a) (6) and 
(7)) 

(k) Maximum use will be made of 
public or other vocational or technical 
training facilities or other appropriate 
community resources. 

(Authority: Secs. 12(c) and 101(a)(12) of the 
Act; 29 U.S.C. 711(c) and 721(a)(12)) 

[46 FR 5423, Jan. 19, 1981, as amended at 52 
FR 30555, Aug. 14, 1987; 59 FR 8337, 8338, Feb. 
18, 1994] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 371.31 How are grants awarded? 

To the extent that funds have been 
appropriated under this program, the 
Secretary approves all applications 
which meet acceptable standards of 
program quality. If any application is 
not approved because of deficiencies in 
proposed program standards, the Sec-
retary provides technical assistance to 
the applicant Indian tribe with respect 
to any areas of the proposal which were 
judged to be deficient. 

(Authority: Secs. 12(c) and 130 of the Act; 29 
U.S.C. 711(c) and 750) 

Subpart E—What Conditions Apply 
to a Grantee Under This Program? 

§ 371.40 What are the matching re-
quirements? 

(a) Federal share. Except as provided 
in paragraph (c) of this section, the 
Federal share may not be more than 90 
percent of the total cost of the project. 

(b) Non-Federal share. The non-Fed-
eral share of the cost of the project 
may be in cash or in kind, fairly val-
ued. 

(c) Waiver of non-Federal share. In 
order to carry out the purposes of the 
program, the Secretary may waive the 
non-Federal share requirement, in part 
or in whole, only if the applicant dem-
onstrates that it does not have suffi-

cient resources to contribute the non- 
Federal share of the cost of the project. 

(Authority: Secs. 12(c) and 130(a) of the Act; 
29 U.S.C. 711(c) and 750(a)) 

[52 FR 30556, Aug. 14, 1987] 

§ 371.41 What are allowable costs? 

(a) In addition to those allowable 
costs established in EDGAR §§ 75.530– 
75.534, the following items are allow-
able costs under this program— 

(1) Expenditures for the provision of 
vocational rehabilitation services and 
for the administration, including staff 
development, of a program of voca-
tional rehabilitation services. 

(2) Expenditures for services reflect-
ing the cultural background of the 
American Indians being served, includ-
ing treatment provided by native heal-
ing practitioners who are recognized as 
such by the tribal vocational rehabili-
tation program when the services are 
necessary to assist an individual with 
disabilities to achieve his or her voca-
tional rehabilitation objective. 

(b) Expenditures may not be made 
under this program to cover the costs 
of providing vocational rehabilitation 
services to individuals with disabilities 
not residing on Federal or State res-
ervations. 

(Authority: Secs. 12(c) and 130(a) of the Act; 
29 U.S.C. 711(c) and 750(a)) 

[46 FR 5423, Jan. 19, 1981, as amended at 52 
FR 30555, Aug. 14, 1987; 59 FR 8337, Feb. 18, 
1994] 

§ 371.42 How are services to be admin-
istered under this program? 

(a) Directly or by contract. A grantee 
under this part may provide the voca-
tional rehabilitation services directly 
or it may contract or otherwise enter 
into an agreement with a designated 
State unit, a community rehabilitation 
program, or another agency to assist in 
the implementation of the vocational 
rehabilitation service program for 
American Indians with disabilities. 

(b) Inter-tribal agreement. A grantee 
under this part may enter into an 
inter-tribal arrangement with gov-
erning bodies of other Indian tribes for 
carrying out a project that serves more 
than one Indian tribe. 
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(c) Comparable service program. To the 
maximum extent feasible, services pro-
vided by a grantee under this part 
must be comparable to rehabilitation 
service provided under this title to 
other individuals with disabilities re-
siding in the State. 

(Authority: Secs. 12(c) and 130 of the Act; 29 
U.S.C. 711(c) and 750) 

[52 FR 30556, Aug. 14, 1987, as amended at 59 
FR 8337, 8338, Feb. 18, 1994] 

§ 371.43 What other special conditions 
apply to this program? 

(a) Any American Indian with dis-
abilities who is eligible for service 
under this program but who wishes to 
be provided service by the designated 
State unit must be referred to the 
State unit for such services. 

(b) Preference in employment in con-
nection with the provision of voca-
tional rehabilitation services under 
this section must be given to American 
Indians, with a special priority being 
given to American Indians with disabil-
ities. 

(c) The provisions of sections 5, 6, 7, 
and 102(a) of the Indian Self-Deter-
mination and Education Assistance 
Act also apply under this program. 
These provisions relate to grant report-
ing and audit requirements, mainte-
nance of records, access to records, 
availability of required reports and in-
formation to Indian people served or 
represented, repayment of unexpended 
Federal funds, criminal activities in-
volving grants, penalties, wage and 
labor standards, preference require-
ments for American Indians in the con-
duct and administration of the grant, 
and requirements affecting requests of 
tribal organizations to enter into con-
tracts. For purposes of applying these 
requirements to this program, the Sec-
retary carries out those responsibil-
ities assigned to the Secretary of Inte-
rior. 

(Authority: Secs. 12(c) and 130(b)(2) of the 
Act; 29 U.S.C. 711(c) and 750(b)(2)) 

[46 FR 5423, Jan. 19, 1981, as amended at 52 
FR 30555, Aug. 14, 1987; 59 FR 8337, Feb. 18, 
1994] 

PART 373—SPECIAL 
DEMONSTRATION PROGRAMS 

Subpart A—General 

Sec. 
373.1 What is the purpose of the Special 

Demonstration Programs? 
373.2 Who is eligible for assistance? 
373.3 What regulations apply? 
373.4 What definitions apply? 
373.5 Who is eligible to receive services and 

to benefit from activities conducted by 
eligible entities? 

373.6 What are the priorities and other fac-
tors and requirements for competitions? 

Subpart B—How Does the Secretary Make 
a Grant? 

373.10 What selection criteria does the Sec-
retary use? 

373.11 What other factors does the Sec-
retary consider when making a grant? 

Subpart C—What Conditions Must Be Met 
by a Grantee? 

373.20 What are the matching requirements? 
373.21 What are the reporting requirements? 
373.22 What are the limitations on indirect 

costs? 
373.23 What additional requirements must 

be met? 
373.24 What are the special requirements 

pertaining to the protection, use, and re-
lease of personal information? 

AUTHORITY: 29 U.S.C. 773(b), unless other-
wise noted. 

SOURCE: 65 FR 77433, Dec. 11, 2000, unless 
otherwise noted. 

Subpart A—General 

§ 373.1 What is the purpose of the Spe-
cial Demonstration Programs? 

The purpose of this program is to 
provide competitive grants to, or enter 
into contracts with, eligible entities to 
expand and improve the provision of re-
habilitation and other services author-
ized under the Rehabilitation Act of 
1973, as amended (Act), or to further 
the purposes and policies in sections 
2(b) and (c) of the Act by supporting ac-
tivities that increase the provision, ex-
tent, availability, scope, and quality of 
rehabilitation services under the Act, 
including related research and evalua-
tions activities. 

(Authority: 29 U.S.C. 701(b) and (c), 711(c), 
and 773(b)) 
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§ 373.2 Who is eligible for assistance? 

(a) The following types of organiza-
tions are eligible for assistance under 
this program: 

(1) State vocational rehabilitation 
agencies. 

(2) Community rehabilitation pro-
grams. 

(3) Indian tribes or tribal organiza-
tions. 

(4) Other public or nonprofit agencies 
or organizations, including institutions 
of higher education. 

(5) For-profit organizations, if the 
Secretary considers them to be appro-
priate. 

(6) Consortia that meet the require-
ments of 34 CFR 75.128 and 75.129. 

(7) Other organizations identified by 
the Secretary and published in the 
FEDERAL REGISTER. 

(b) In competitions held under this 
program, the Secretary may limit com-
petitions to one or more types of these 
organizations. 

(Authority: 29 U.S.C. 711(c) and 773(b)(2)) 

§ 373.3 What regulations apply? 

The following regulations apply to 
this program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants and Agreements with Institu-
tions of Higher Education, Hospitals, 
and other Non-profit Organizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 35 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug and Alcohol 
Abuse Prevention). 

(10) 34 CFR part 97 (Protection of 
Human Subjects). 

(11) 34 CFR part 99 (Family Edu-
cational Rights and Privacy). 

(b) The regulations in this part 373. 
(c) The regulations in 48 CFR part 31 

(Contracts Cost Principles and Proce-
dures). 

(Authority: 29 U.S.C. 711(c)) 

§ 373.4 What definitions apply? 

The following definitions apply to 
this part: 

Act means the Rehabilitation Act of 
1973, as amended. 

(Authority: 29 U.S.C. 701 et seq.) 

Early intervention means a service de-
livery or model demonstration program 
for adults with disabilities designed to 
begin the rehabilitation services as 
soon as possible after the onset or iden-
tification of actually or potentially 
disabling conditions. The populations 
served may include, but are not limited 
to, the following: 

(a) Individuals with chronic and pro-
gressive diseases that may become 
more disabling, such as multiple scle-
rosis, progressive visual disabilities, or 
HIV. 

(b) Individuals in the acute stages of 
injury or illness, including, but not 
limited to, diabetes, traumatic brain 
injury, stroke, burns, or amputation. 

(Authority: 29 U.S.C. 711(c)) 

Employment outcome is defined in 34 
CFR 361.5. 

(Authority: 29 U.S.C. 711(c)) 

Individual with a disability is defined 
as follows: 

(a) For an individual who will receive 
rehabilitation services under this part, 
an individual with a disability means 
an individual— 

(1) Who has a physical or mental im-
pairment which, for that individual, 
constitutes or results in a substantial 
impediment to employment; and 

(2) Who can benefit in terms of an 
employment outcome from vocational 
rehabilitation services. 
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(b) For all other purposes of this 
part, an individual with a disability 
means an individual— 

(1) Who has a physical or mental im-
pairment that substantially limits one 
or more major life activities; 

(2) Who has a record of such an im-
pairment; or 

(3) Who is regarded as having such an 
impairment. 

(c) For purposes of paragraph (b) of 
this definition, projects that carry out 
services or activities pertaining to 
Title V of the Act must also meet the 
requirements for ‘‘an individual with a 
disability’’ in section 7(20)(c) through 
(e) of the Act, as applicable. 

(Authority: 29 U.S.C 705(20)(A) and (B)) 

Individual with a significant disability 
means an individual— 

(a) Who has a severe physical or men-
tal impairment that seriously limits 
one or more functional capacities (such 
as mobility, communication, self-care, 
self-direction, interpersonal skills, 
work tolerance, or work skills) in 
terms of an employment outcome; 

(b) Whose vocational rehabilitation 
can be expected to require multiple vo-
cational rehabilitation services over an 
extended period of time; and 

(c) Who has one or more physical or 
mental disabilities resulting from am-
putation, arthritis, autism, blindness, 
burn injury, cancer, cerebral palsy, 
cystic fibrosis, deafness, head injury, 
heart disease, hemiplegia, hemophilia, 
respiratory or pulmonary dysfunction, 
mental retardation, mental illness, 
multiple sclerosis, muscular dystrophy, 
musculo-skeletal disorders, neuro-
logical disorders (including stroke and 
epilepsy), paraplegia, quadriplegia and 
other spinal cord conditions, sickle-cell 
anemia, specific learning disabilities, 
end-stage renal disease, or another dis-
ability or combination of disabilities 
determined on the basis of an assess-
ment for determining eligibility and 
vocational rehabilitation needs to 
cause comparable substantial func-
tional limitation. 

(Authority: 29 U.S.C. 705(21)(A)) 

Informed choice means the provision 
of activities whereby individuals with 
disabilities served by projects under 
this part have the opportunity to be 

active, full partners in the rehabilita-
tion process, making meaningful and 
informed choices as follows: 

(a) During assessments of eligibility 
and vocational rehabilitation needs. 

(b) In the selection of employment 
outcomes, services needed to achieve 
the outcomes, entities providing these 
services, and the methods used to se-
cure these services. 

(Authority: 29 U.S.C. 711(c)) 

Rehabilitation services means services 
provided to an individual with a dis-
ability in preparing for, securing, re-
taining, or regaining an employment 
outcome that is consistent with the 
strengths, resources, priorities, con-
cerns, abilities, capabilities, interests, 
and informed choice of the individual. 
Rehabilitation services for an indi-
vidual with a disability may include— 

(a) An assessment for determining 
eligibility and vocational rehabilita-
tion needs by qualified personnel, in-
cluding, if appropriate, an assessment 
by personnel skilled in rehabilitation 
technology; 

(b) Counseling and guidance, includ-
ing information and support services to 
assist an individual in exercising in-
formed choice; 

(c) Referral and other services to se-
cure needed services from other agen-
cies; 

(d) Job-related services, including job 
search and placement assistance, job 
retention services, follow-up services, 
and follow-along services; 

(e) Vocational and other training 
services, including the provision of per-
sonal and vocational adjustment serv-
ices, books, tools, and other training 
materials; 

(f) Diagnosis and treatment of phys-
ical and mental impairments; 

(g) Maintenance for additional costs 
incurred while the individual is receiv-
ing services; 

(h) Transportation; 
(i) On-the-job or other related per-

sonal assistance services; 
(j) Interpreter and reader services; 
(k) Rehabilitation teaching services, 

and orientation and mobility services; 
(l) Occupational licenses, tools, 

equipment, and initial stocks and sup-
plies; 
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(m) Technical assistance and other 
consultation services to conduct mar-
ket analysis, develop business plans, 
and otherwise provide resources to eli-
gible individuals who are pursuing self- 
employment or telecommuting or es-
tablishing a small business operation 
as an employment outcome; 

(n) Rehabilitation technology, in-
cluding telecommunications, sensory, 
and other technological aids and de-
vices; 

(o) Transition services for individuals 
with disabilities that facilitate the 
achievement of employment outcomes; 

(p) Supported employment services; 
(q) Services to the family of an indi-

vidual with a disability necessary to 
assist the individual to achieve an em-
ployment outcome; 

(r) Post-employment services nec-
essary to assist an individual with a 
disability to retain, regain, or advance 
in employment; and 

(s) Expansion of employment oppor-
tunities for individuals with disabil-
ities, which includes, but is not limited 
to— 

(1) Self-employment, business owner-
ship, and entreprenuership; 

(2) Non-traditional jobs, professional 
employment, and work settings; 

(3) Collaborating with employers, 
Economic Development Councils, and 
others in creating new jobs and career 
advancement options in local job mar-
kets through the use of job restruc-
turing and other methods; and 

(4) Other services as identified by the 
Secretary and published in the FED-
ERAL REGISTER. 

(Authority: 29 U.S.C. 711(c) and 723(a)) 

Substantial impediment to employment 
means that a physical or mental im-
pairment (in light of attendant med-
ical, psychological, vocational, edu-
cational, and other related factors) 
hinders an individual from preparing 
for, entering into, engaging in, or re-
taining employment consistent with 
the individual’s capacities and abili-
ties. 

(Authority: 29 U.S.C. 705(20)(A)) 

Youth or Young adults with disabilities 
means individuals with disabilities who 

are between the ages of 16 and 26 inclu-
sive when entering the program. 

(Authority: 29 U.S.C. 711(c) and 723(a)) 

§ 373.5 Who is eligible to receive serv-
ices and to benefit from activities 
conducted by eligible entities? 

(a)(1) For projects that provide reha-
bilitation services or activities to ex-
pand and improve the provision of re-
habilitation services and other services 
authorized under Titles I, III, and VI of 
the Act, individuals are eligible who 
meet the definition in paragraph (a) of 
an ‘‘individual with a disability’’ as 
stated in § 373.4. 

(2) For projects that provide inde-
pendent living services or activities, 
individuals are eligible who meet the 
definition in paragraph (b) of an ‘‘indi-
vidual with a disability’’ as stated in 
§ 373.4. 

(3) For projects that provide other 
services or activities that further the 
purposes of the Act, individuals are eli-
gible who meet the definition in para-
graph (b) of an ‘‘individual with a dis-
ability’’ as stated in § 373.4. 

(b) By publishing a notice in the FED-
ERAL REGISTER, the Secretary may 
identify individuals determined to be 
eligible under one or more of the provi-
sions in paragraph (a) of this section. 

(Authority: 29 U.S.C. 711(c) and 723(a)) 

§ 373.6 What are the priorities and 
other factors and requirements for 
competitions? 

(a)(1) In making an award, the Sec-
retary may limit competitions to, or 
otherwise give priority to, one or more 
of the priority projects listed in para-
graph (b) of this section that are iden-
tified by the Secretary and published 
in a notice in the FEDERAL REGISTER. 

(2) The Secretary also will identify in 
the notice the following: 

(i) Specific required priority project 
activities authorized under section 303 
of the Act that the applicant must con-
duct for the priority project to be ap-
proved for funding. 

(ii) Any of the additional factors list-
ed in paragraph (c) of this section that 
the Secretary may consider in making 
an award. 

(b) Priority projects are as follows: 
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(1) Special projects of service deliv-
ery. 

(2) Model demonstration. 
(3) Technical assistance. 
(4) Systems change. 
(5) Special studies, research, or eval-

uations. 
(6) Dissemination and utilization. 
(7) Replication. 
(8) Special projects and demonstra-

tion of service delivery for adults who 
are low-functioning and deaf or low- 
functioning and hard of hearing. 

(9) Supported employment. 
(10) Model transitional rehabilitation 

services for youth and young adults 
with disabilities. 

(11) Expansion of employment oppor-
tunities for individuals with disabil-
ities, as authorized in paragraph (s) of 
the definition of ‘‘rehabilitation serv-
ices’’ as stated in § 373.4. 

(12) Projects to promote meaningful 
access of individuals with disabilities 
to employment-related services under 
Title I of the Workforce Investment 
Act of 1998 and under other Federal 
laws. 

(13) Innovative methods of promoting 
achievement of high-quality employ-
ment outcomes. 

(14) The demonstration of the effec-
tiveness of early intervention activi-
ties in improving employment out-
comes. 

(15) Projects to find alternative 
methods of providing affordable trans-
portation services to individuals with 
disabilities. 

(16) Other projects that will expand 
and improve the provision, extent, 
availability, scope, and quality of reha-
bilitation and other services under the 
Act or that further the purpose and 
policy of the Act as stated in section 
2(b) and (c) of the Act. 

(c) The Secretary may identify and 
publish in the FEDERAL REGISTER for 
specific projects listed in paragraph (b) 
of this section one or more of the fol-
lowing factors, including any specific 
elements defining any factor (e.g., the 
Secretary may identify ages 16 through 
21 to be the specific age range for a par-
ticular competition): 

(1) Specific stages of the rehabilita-
tion process. 

(2) Unserved and underserved popu-
lations. 

(3) Unserved and underserved geo-
graphical areas. 

(4) Individuals with significant dis-
abilities. 

(5) Low-incidence disability popu-
lations. 

(6) Individuals residing in federally 
designated Empowerment Zones and 
Enterprise Communities. 

(7) Types of disabilities. 
(8) Specific age ranges. 
(9) Other specific populations and 

geographical areas. 
(d) The Secretary may require that 

an applicant certify that the project 
does not include building upon or ex-
panding activities that have previously 
been conducted or funded, for that ap-
plicant or in that service area. 

(e) The Secretary may require that 
the project widely disseminate the 
methods of rehabilitation service deliv-
ery or model proven to be effective, so 
that they may be adapted, replicated, 
or purchased under fee-for-service ar-
rangements by State vocational reha-
bilitation agencies and other disability 
organizations in the project’s targeted 
service area or other locations. 

(Authority: 29 U.S.C. 711(c) and 773(b)(4) and 
(5)) 

Subpart B—How Does the 
Secretary Make a Grant? 

§ 373.10 What selection criteria does 
the Secretary use? 

The Secretary publishes in the FED-
ERAL REGISTER or includes in the appli-
cation package the selection criteria 
for each competition under this pro-
gram. To evaluate the applications for 
new grants under this program, the 
Secretary may use the following: 

(a) Selection criteria established 
under 34 CFR 75.209. 

(b) Selection criteria in 34 CFR 75.210. 
(c) Any combination of selection cri-

teria from paragraphs (a) and (b) of 
this section. 

(Authority: 29 U.S.C. 711(c) and 723(a)) 

§ 373.11 What other factors does the 
Secretary consider when making a 
grant? 

(a) The Secretary funds only those 
applications submitted in response to 
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competitions announced in the FED-
ERAL REGISTER. 

(b) The Secretary may consider the 
past performance of the applicant in 
carrying out activities under pre-
viously awarded grants. 

(c) The Secretary awards bonus 
points if identified and published in the 
FEDERAL REGISTER for specific com-
petitions. 

(Authority: 29 U.S.C. 711(c) and 723(a)) 

Subpart C—What Conditions Must 
Be Met By a Grantee? 

§ 373.20 What are the matching re-
quirements? 

The Secretary may make grants to 
pay all or part of the cost of activities 
covered under this program. If the Sec-
retary determines that the grantee is 
required to pay part of the costs, the 
amount of grantee participation is 
specified in the application notice, and 
the Secretary will not require grantee 
participation to be more than 10 per-
cent of the total cost of the project. 

(Authority: 29 U.S.C. 711(c) and 723(a)) 

§ 373.21 What are the reporting re-
quirements? 

(a) In addition to the program and 
fiscal reporting requirements in 
EDGAR that are applicable to projects 
funded under this program, the Sec-
retary may require that recipients of 
grants under this part submit informa-
tion determined by the Secretary to be 
necessary to measure project outcomes 
and performance, including any data 
needed to comply with the Government 
Performance and Results Act. 

(b) Specific reporting requirements 
for competitions will be identified by 
the Secretary and published in the 
FEDERAL REGISTER. 

(Authority: 29 U.S.C. 711(c) and 776) 

§ 373.22 What are the limitations on in-
direct costs? 

(a) Indirect cost reimbursement for 
grants under this program is limited to 
the recipient’s actual indirect costs, as 
determined by its negotiated indirect 
cost rate agreement, or 10 percent of 
the total direct cost base, whichever 
amount is less. 

(b) Indirect costs in excess of the 10 
percent limit may be used to satisfy 
matching or cost-sharing require-
ments. 

(c) The 10 percent limit does not 
apply to federally recognized Indian 
tribal governments and their tribal 
representatives. 

(Authority: 29 U.S.C. 711(c)) 

§ 373.23 What additional requirements 
must be met? 

(a) Each grantee must do the fol-
lowing: 

(1) Ensure equal access and treat-
ment for eligible project participants 
who are members of groups that have 
traditionally been underrepresented 
based on race, color, national origin, 
gender, age, or disabilities. 

(2) Encourage applications for em-
ployment from persons who are mem-
bers of groups that have traditionally 
been underrepresented based on race, 
color, national origin, gender, age, or 
disabilities. 

(3) Advise individuals with disabil-
ities who are applicants for or recipi-
ents of the services, or the applicants’ 
representatives or the individuals’ rep-
resentatives, of the availability and 
purposes of the Client Assistance Pro-
gram, including information on means 
of seeking assistance under that pro-
gram. 

(4) Provide, through a careful ap-
praisal and study, an assessment and 
evaluation of the project that indicates 
the significance or worth of processes, 
methodologies, and practices imple-
mented by the project. 

(b) A grantee may not make a 
subgrant under this part. However, a 
grantee may contract for supplies, 
equipment, and other services, in ac-
cordance with 34 CFR part 74, subpart 
C—Post-Award Requirements, Procure-
ment Standards. 

(Authority: 29 U.S.C. 711(c) and 717) 

§ 373.24 What are the special require-
ments pertaining to the protection, 
use, and release of personal infor-
mation? 

(a) All personal information about in-
dividuals served by any project under 
this part, including lists of names, ad-
dresses, photographs, and records of 
evaluation, must be confidential. 
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(b) The use of information and 
records concerning individuals must be 
limited only to purposes directly con-
nected with the project, including 
project reporting and evaluation ac-
tivities. This information may not be 
disclosed, directly or indirectly, other 
than in the administration of the 
project unless the consent of the agen-
cy providing the information and the 
individual to whom the information ap-
plies, or his or her representative, has 
been obtained in writing. The Sec-
retary or other Federal officials re-
sponsible for enforcing legal require-
ments have access to this information 
without written consent being ob-
tained. The final products of the 
project may not reveal any personal 
identifying information without writ-
ten consent of the individual or his or 
her representative. 

(Authority: 29 U.S.C. 711(c)) 

PART 376—SPECIAL PROJECTS AND 
DEMONSTRATIONS FOR PRO-
VIDING TRANSITIONAL REHABILI-
TATION SERVICES TO YOUTH 
WITH DISABILITIES 

Subpart A—General 

Sec. 
376.1 What is the program of Special 

Projects and Demonstrations for Pro-
viding Transitional Rehabilitation Serv-
ices to Youths with Disabilities? 

376.2 Who is eligible for assistance under 
this program? 

376.3 What regulations apply to this pro-
gram? 

376.4 What definitions apply to this pro-
gram? 

Subpart B—What Kinds of Activities Does 
the Secretary Assist Under This Program? 

376.10 What types of projects are authorized 
under this program? 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

376.30 What priorities are considered for 
support by the Secretary under this part? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

376.40 What are the matching requirements? 

376.41 What are the requirements for co-
operation between grantees and other 
agencies and organizations? 

AUTHORITY: 29 U.S.C. 777a(b), unless other-
wise noted. 

SOURCE: 51 FR 3895, Jan. 30, 1986, unless 
otherwise noted. 

Subpart A—General 

§ 376.1 What is the program of Special 
Projects and Demonstrations for 
Providing Transitional Rehabilita-
tion Services to Youths with Dis-
abilities? 

This program is designed to provide 
job training for youths with disabil-
ities to prepare them for entry into the 
labor force, including competitive or 
supported employment. 

(Authority: Sec. 311(b); 29 U.S.C. 777a(b)) 

[51 FR 3895, Jan. 30, 1986, as amended at 57 
FR 28441, June 24, 1992; 59 FR 8340, Feb. 18, 
1994] 

§ 376.2 Who is eligible for assistance 
under this program? 

State and other public and nonprofit 
agencies and organizations are eligible 
for assistance under this program. 

(Authority: Sec. 311(b); 29 U.S.C. 777a(b)) 

§ 376.3 What regulations apply to this 
program? 

The following regulations apply to 
this program: 

(a) The regulations in 34 CFR part 
369. 

(b) The regulations in this part 376. 
(c) The regulations in 34 CFR 380.20. 

(Authority: Secs. 12(c) and 311(b); 29 U.S.C. 
711(c) and 777a(b)) 

[51 FR 3895, Jan. 30, 1986, as amended at 57 
FR 28441, June 24, 1992] 

§ 376.4 What definitions apply to this 
program? 

(a) The definitions in 34 CFR part 369. 
(b) The definition of ‘‘Supported em-

ployment’’ in 34 CFR part 363. 
(c) The definitions of ‘‘Competitive 

employment’’, ‘‘Integrated setting’’, 
‘‘On-going support services’’, ‘‘Transi-
tional employment’’, and ‘‘Time-limited 
services’’ in 34 CFR part 380. 

(d) The following definitions also 
apply to this program: 
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(1) Extended services means on-going 
support services and other appropriate 
services provided by a State agency, a 
private nonprofit organization, em-
ployer, or any other appropriate re-
source, from funds other than funds 
under this part, part 361, part 363, or 
part 380, after an individual with the 
most severe disabilities has made the 
transition from project support. 

(2) Transitional rehabilitation services 
means any vocational rehabilitation 
services available under the State plan 
for vocational rehabilitation services 
under 34 CFR part 361 or the State plan 
for independent living services under 34 
CFR part 365 and may also include— 

(i) Jobs search assistance; 
(ii) On-the-job training; 
(iii) Job development, including 

work-site modification and use of ad-
vanced learning technology for skills 
training; and 

(iv) Follow-up services for individ-
uals placed in employment. 

(3) Youths with disabilities means indi-
viduals with disabilities between the 
ages of 12 and 26. 

(Authority: 29 U.S.C. 711(c) and 777a(b)) 

[57 FR 28441, June 24, 1992, as amended at 59 
FR 8340, Feb. 18, 1994; 62 FR 6363, Feb. 11, 
1997] 

Subpart B—What Kinds of Activi-
ties Does the Secretary Assist 
Under This Program? 

§ 376.10 What types of projects are au-
thorized under this program? 

(a) This program supports special 
projects and demonstrations, including 
research and evaluation, for the fol-
lowing purposes: 

(1) To demonstrate effective ways in 
which to provide job training, place-
ment, and other transitional rehabili-
tation services to youths with disabil-
ities to prepare them for entry in the 
labor force, including competitive or 
supported employment. 

(2) To demonstrate service programs 
for youths with disabilities reflecting 
cooperative efforts between local edu-
cational agencies, business and indus-
try, vocational rehabilitation agencies, 
community rehabilitation programs, 
parent groups, public or other non-
profit developmental disabilities agen-

cies, organizations representing labor, 
and organizations responsible for pro-
moting or assisting in local economic 
development. 

(3) To develop and implement new 
patterns or practices of transitional re-
habilitation service delivery and to 
conduct the field-testing and evalua-
tion of these patterns or practices to 
determine the efficacy of their being 
replicated in other settings. 

(b) Research and evaluation activi-
ties carried out under this program 
must be specifically related to a transi-
tional rehabilitation service model 
under which direct services are pro-
vided. 

(c) Projects funded under this part 
must serve youths with disabilities. 

(d) A project funded under this part 
may include dissemination of informa-
tion on project activities to business 
and industry. 

(Authority: Secs. 12(c) and 311(b); 29 U.S.C. 
711a(c) and 777(b)) 

[51 FR 3895, Jan. 30, 1986, as amended at 59 
FR 8340, Feb. 18, 1994] 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 376.30 What priorities are considered 
for support by the Secretary under 
this part? 

The Secretary may select annually in 
a notice published in the FEDERAL REG-
ISTER, one or more of the following pri-
ority areas for funding under this pro-
gram: 

(a) Community-based transitional reha-
bilitation service delivery. This priority 
supports projects that demonstrate ex-
emplary models for developing and es-
tablishing community-based transi-
tional rehabilitation service programs 
that result directly in competitive or 
supported employment for youths with 
disabilities within the labor force. 

(b) Statewide transitional rehabilitation 
service delivery. This priority supports 
projects that demonstrate effective 
Statewide approaches to transitional 
rehabilitation service delivery for 
youths with disabilities and dem-
onstrate cooperative efforts between 
State agencies responsible for service 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00391 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



392 

34 CFR Ch. III (7–1–04 Edition) § 376.40 

to youths with disabilities including 
but not limited to, special education, 
vocational rehabilitation, and day 
services for adults with developmental 
disabilities. 

(c) Transitional rehabilitation services 
for youths with disabilities who have spe-
cial needs. This priority supports 
projects that demonstrate transitional 
rehabilitation service programs fo-
cused on meeting the special job train-
ing and placement needs of one or more 
groups of individuals with physical or 
mental disabilities which present un-
usual and difficult rehabilitation prob-
lems including, but not limited to, 
blindness, cerebral palsy, deafness, epi-
lepsy, mental illness, mental retarda-
tion, and learning disability. 

(d) Transitional rehabilitation services 
for institutionalized persons. This pri-
ority supports projects that dem-
onstrate effective ways to assist 
youths and young adults who are insti-
tutionalized, including those residing 
in skilled nursing or intermediate care 
facilities, to return to community liv-
ing and competitive or supported em-
ployment. 

(e) Transitional rehabilitation services 
for unemployed youths with disabilities. 
This priority supports projects that 
demonstrate ways to train and place in 
competitive or supported employment 
youths with disabilities who were un-
able to participate in special education 
programs or who recently graduated 
from those programs but have been un-
able to secure and maintain employ-
ment. 

(f) Home-based transitional rehabilita-
tion services. This priority supports 
projects that demonstrate ways in 
which youths with disabilities, includ-
ing those residing in rural areas, who 
because of the severity of their disabil-
ities are precluded from employment in 
the community, could be gainfully em-
ployed in home settings. 

(Authority: Sec. 311(b); 29 U.S.C. 777 (a), (b)) 

[51 FR 3895, Jan. 30, 1986, as amended at 59 
FR 8340, Feb. 18, 1994] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 376.40 What are the matching re-
quirements? 

The Secretary may pay all or part of 
the costs of activities funded under 
this program. If part of the costs is to 
be paid by a grantee, the amount of 
grantee participation is specified in the 
application notice and will not be more 
than 10 percent of the total cost of the 
project. 

(Authority: Secs. 12(c) and 311(b); 29 U.S.C. 
711(c) and 777a(b)) 

[59 FR 8340, Feb. 18, 1994] 

§ 376.41 What are the requirements for 
cooperation between grantees and 
other agencies and organizations? 

Each project must be designed to 
demonstrate a cooperative effort be-
tween local educational agencies, busi-
ness and industry, vocational rehabili-
tation programs, organizations rep-
resenting labor, and organizations re-
sponsible for promoting or assisting in 
local economic development. 

(Authority: Sec. 311(b); 29 U.S.C. 777a(b)) 

PART 377—DEMONSTRATION 
PROJECTS TO INCREASE CLIENT 
CHOICE PROGRAM 

Subpart A—General 

Sec. 
377.1 What is the Demonstration Projects to 

Increase Client Choice Program? 
377.2 Who is eligible for an award? 
377.3 What types of activities may the Sec-

retary fund? 
377.4 What regulations apply? 
377.5 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

377.10 How does an eligible entity apply for 
an award? 

377.11 What is the content of an application 
for an award? 

Subpart C—How Does the Secretary Make 
an Award? 

377.20 How does the Secretary evaluate an 
application? 

377.21 What selection criteria does the Sec-
retary use? 
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377.22 What additional factors does the Sec-
retary consider in making grants? 

Subpart D—What Post-Award Conditions 
Must Be Met by a Grantee? 

377.30 What information must a grantee 
maintain and provide to the Secretary? 

377.31 What information must a grantee 
provide to eligible clients? 

377.32 What are the matching requirements? 

AUTHORITY: Sec. 802(g) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g), unless oth-
erwise noted. 

SOURCE: 58 FR 40709, July 29, 1993, unless 
otherwise noted. 

Subpart A—General 

§ 377.1 What is the Demonstration 
Projects to Increase Client Choice 
Program? 

The Demonstration Projects to In-
crease Client Choice Program is de-
signed to provide financial assistance 
for projects that demonstrate ways to 
increase client choice in the vocational 
rehabilitation process, including choice 
in the selection of vocational rehabili-
tation goals, services, and providers. 

(Authority: Sec. 802(g)(1) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g)(1)) 

§ 377.2 Who is eligible for an award? 

States and public and nonprofit agen-
cies and organizations are eligible to 
receive a grant under this program. 

(Authority: Sec. 802(g)(1) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g)(1)) 

§ 377.3 What types of activities may 
the Secretary fund? 

The Secretary provides financial as-
sistance under this program for activi-
ties that are directly related to plan-
ning, operating, and evaluating 
projects to demonstrate effective ways 
to increase the choices available to eli-
gible clients in the rehabilitation proc-
ess as follows: 

(a) At a minimum, all projects must 
demonstrate effective ways to increase 
the choices available to clients in se-
lecting goals, services, and providers of 
services. 

(b) Projects may also use these funds 
to demonstrate additional ways to in-

crease the choices available to clients 
in the rehabilitation process. 

(Authority: Secs. 802(g)(1) and 802(g)(2)(A) of 
the Rehabilitation Act of 1973; 29 U.S.C. 
797a(g) (1) and (2)) 

§ 377.4 What regulations apply? 
The following regulations apply to 

the Demonstration Projects to Increase 
Client Choice Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The following regulations in 34 
CFR part 369 (Vocational Rehabilita-
tion Service Projects): §§ 369.43, 369.46, 
and 369.47. 

(c) The regulations in this part 377. 

(Authority: Sec. 802(g) of the Rehabilitation 
Act of 1973; 29 U.S.C. 797a(g)) 

§ 377.5 What definitions apply? 
(a) Definitions in the Rehabilitation Act 

of 1973, as amended (the Act). The fol-
lowing terms used in this part are de-
fined in the Act: 

Client or eligible client means an indi-
vidual with a disability who is not cur-
rently receiving services under an indi-
vidualized written rehabilitation pro-
gram established through a designated 
State unit. (Section 802(g)(8) of the 
Act) 
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Individual with a disability means any 
individual who— 

(1) Has a physical or mental impair-
ment that for that individual con-
stitutes or results in a substantial im-
pediment to employment; and 

(2) Can benefit in terms of an employ-
ment outcome from vocational reha-
bilitation services provided pursuant to 
title I, III, VI, or VIII of the Act. (Sec-
tion 7(8)(A) of the Act) 

Individual with a severe disability 
means an individual with a disability— 

(1) Who has a severe physical or men-
tal impairment that seriously limits 
one or more functional capacities (such 
as mobility, communication, self-care, 
self-direction, interpersonal skills, 
work tolerance, or work skills) in 
terms of an employment outcome; 

(2) Whose vocational rehabilitation 
can be expected to require multiple vo-
cational rehabilitation services over an 
extended period of time; and 

(3) Who has one or more physical or 
mental disabilities resulting from am-
putation, arthritis, autism, blindness, 
burn injury, cancer, cerebral palsy, 
cystic fibrosis, deafness, head injury, 
heart disease, hemiplegia, hemophilia, 
respiratory or pulmonary dysfunction, 
mental retardation, mental illness, 
multiple sclerosis, muscular dystrophy, 
musculo-skeletal disorders, neuro-
logical disorders (including stroke and 
epilepsy), spinal cord conditions (in-
cluding paraplegia and quadriplegia), 
sickle cell anemia, specific learning 
disability, end-stage renal disease, or 
another disability or combination of 
disabilities determined on the basis of 
an assessment for determining eligi-
bility and vocational rehabilitation 
needs to cause comparable substantial 
functional limitation. (Section 7(15)(A) 
of the Act) 

State means each of the several 
States of the United States, the Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, the United States Vir-
gin Islands, Guam, American Samoa, 
the Commonwealth of the Northern 
Mariana Islands, and the Republic of 
Palau (until the Compact of Free Asso-
ciation with Palau takes effect). (Sec-
tion 7(16) of the Act) 

Vocational rehabilitation services 
means the services authorized in sec-

tion 103(a) of the Act. (Section 103(a) of 
the Act) 

(b) Definitions in EDGAR. (1) The fol-
lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Applicant 
Application 
Award 
Budget period 
Department 
EDGAR 
Nonprofit 
Project 
Project period 
Public 
Secretary 
(2) The following terms used in this 

part are defined in 34 CFR 74.3: 
Grant 
Grantee 
(c) Other definitions. The following 

definitions also apply to this part: 
Employment outcome means entering 

or retaining full-time or, if appro-
priate, part-time competitive employ-
ment in the integrated labor market, 
the practice of a profession, self-em-
ployment, homemaking, farm or fam-
ily work (including work for which 
payment is in kind rather than in 
cash), extended employment in a com-
munity rehabilitation program, sup-
ported employment, or other gainful 
work. 

Voucher means a credit of specified 
monetary value, issued by a grantee to 
an eligible client, that the eligible cli-
ent exchanges for vocational rehabili-
tation services from a qualified pro-
vider. 

(Authority: Secs. 7(5), 7(8)(A), and 802(g) of 
the Rehabilitation Act of 1973; 29 U.S.C. 706 
and 29 U.S.C. 797a(g)) 

[58 FR 40709, July 29, 1993, as amended at 59 
FR 8340, Feb. 18, 1994] 

Subpart B—How Does One Apply 
for an Award? 

§ 377.10 How does an eligible entity 
apply for an award? 

In order to apply for a grant, an eligi-
ble entity shall submit an application 
to the Secretary in response to an ap-
plication notice published in the FED-
ERAL REGISTER. 

(Authority: Sec. 802(g)(3) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g)(3)) 
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§ 377.11 What is the content of an ap-
plication for an award? 

(a) The grant application must in-
clude a description of— 

(1) The manner in which the appli-
cant intends to promote increased cli-
ent choice in the geographical area 
identified in the application; 

(2) The manner in which the appli-
cant intends to provide individuals, in-
cluding individuals with cognitive dis-
abilities, the information necessary to 
make informed choices, including, at a 
minimum, informed choices in the se-
lection of goals, services, and pro-
viders. 

(3) The outreach activities the appli-
cant plans to conduct to obtain eligible 
clients, including clients who are indi-
viduals with a severe disability; 

(4) The manner in which the appli-
cant will ensure that service providers 
are accredited or meet any quality as-
surance and cost-control criteria estab-
lished by the State; 

(5) The manner in which the appli-
cant will ensure that eligible clients 
are satisfied with the quality and scope 
of services provided; 

(6) The manner in which the appli-
cant will monitor and account for use 
of funds to purchase services; 

(7) The manner in which the appli-
cant will determine the monetary 
value of the services or products avail-
able to clients, including, if appro-
priate, the monetary value of vouchers; 

(8) The manner in which the appli-
cant will address the needs of individ-
uals with disabilities who are from mi-
nority backgrounds; and 

(9) Those features of the proposed 
project that the applicant considers to 
be essential and a discussion of their 
potential for widespread replication. 

(b) The application also must include 
assurances from the applicant that— 

(1) A written plan to provide voca-
tional rehabilitation services will be 
established for, and with the full par-
ticipation of, each eligible client, and, 
if the client elects, with the participa-
tion also of family members, guard-
ians, advocates, or authorized rep-
resentatives, that at a minimum will 
include— 

(i) A statement of the client’s voca-
tional rehabilitation goals, which must 
include goals that are designed to lead 

to an employment outcome consistent 
with the client’s unique strengths, re-
sources, priorities, concerns, abilities, 
and capabilities; 

(ii) A statement of the specific voca-
tional rehabilitation services to be pro-
vided and the projected dates for the 
initiation and termination of each 
service; and 

(iii) A description of an evaluation 
procedure for determining whether the 
client’s vocational rehabilitation goals 
are being achieved, including— 

(A) Objective evaluation criteria; and 
(B) An evaluation schedule; 
(2) The Federal funds granted under 

this part will be used to supplement, 
and in no case to supplant, funds made 
available from other Federal and non- 
Federal sources for projects providing 
increased choice in the rehabilitation 
process; 

(3) At least 80 percent of the funds 
awarded for any project under this part 
will be used to provide vocational reha-
bilitation services, as specifically cho-
sen by eligible clients; 

(4) The applicant will cooperate fully 
with the Secretary in a national eval-
uation, including assisting the Depart-
ment’s contractor in selecting and ob-
taining data for a control group estab-
lished through random assignment or 
by the selection of a matched compari-
son group; and 

(5) Individuals with disabilities will 
be involved in the development and im-
plementation of the project. 

(c) Each applicant also shall submit 
to the Secretary any other information 
and assurances that the Secretary de-
termines to be necessary. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Secs. 21(b)(6), 802(g)(2), 802(g)(3), 
802(g)(5), 802(g)(6), and 802(g)(7) of the Reha-
bilitation Act of 1973; 29 U.S.C. 718b and 29 
U.S.C. 797a(g)(2), (3), (5), (6), and (7)) 

Subpart C—How Does the 
Secretary Make an Award? 

§ 377.20 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 377.21. 

(b) The Secretary awards up to 100 
points for these criteria. 
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(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: Sec. 802(g)(3) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g)(3)) 

§ 377.21 What selection criteria does 
the Secretary use? 

The Secretary uses the following cri-
teria to evaluate an application: 

(a) Plan of operation. (30 points) The 
Secretary reviews each application to 
determine the quality of the plan of op-
eration for the project, including— 

(1) The extent to which the project 
includes specific intended outcomes 
that— 

(i) Will accomplish the purpose of the 
program to provide increased client 
choice in the rehabilitation process, in-
cluding at a minimum increased choice 
in the selection of goals, services, and 
providers, leading to an employment 
outcome; 

(ii) Are attainable within the project 
period, given the project’s budget and 
other resources; 

(iii) Are objective and measurable for 
purposes of evaluation, including an es-
timate of the numbers of clients to be 
served; 

(iv) Include objectives to be met dur-
ing each budget period that can be used 
to determine the progress of the 
project toward meeting its intended 
outcomes; 

(2) The extent to which the plan of 
operation specifies the methodology 
for accomplishing each objective of the 
project; 

(3) The extent to which the appli-
cant’s plan of management, including 
resources and timelines, is designed to 
achieve each objective and intended 
outcome during the period of Federal 
funding; 

(4) The extent to which the appli-
cant’s plan identifies the numbers of 
eligible clients by type of disability 
and the number of eligible clients with 
severe disabilities who are available to 
participate in the project; 

(5) The extent to which the applicant 
plans to conduct outreach activities to 
obtain eligible clients; 

(6) The extent to which the appli-
cant’s plan ensures that clients who 
are otherwise eligible to participate 

are selected without regard to race, 
color, national origin, gender, or age; 

(7) The extent to which the appli-
cant’s plan describes a workable proc-
ess for determining the monetary value 
of any service or product offered to eli-
gible clients, including, if appropriate, 
the value of vouchers; and 

(8) The extent to which the appli-
cant’s plan describes a satisfactory sys-
tem for conducting vocational assess-
ment with eligible clients to ensure 
that a full range of vocational goals 
are considered. 

(b) Key personnel and other resources. 
(15 points) (1) The Secretary reviews 
each application to determine the qual-
ity of key personnel proposed for the 
project, including— 

(i) The relevant experience and train-
ing of the project director; 

(ii) The relevant experience and 
training of each of the other key per-
sonnel to be used on the project; 

(iii) The amount of time that each 
person referred to in paragraphs 
(b)(1)(i) and (ii) of this section will 
commit to the project; 

(iv) The extent to which persons re-
ferred to in paragraphs (b)(1)(i) and (ii) 
of this section are capable of providing 
technical assistance to other entities 
interested in replicating the project; 
and 

(v) The extent to which the applicant 
will ensure that persons employed 
through the project are selected and 
work without regard to race, color, na-
tional origin, gender, age, or disabling 
condition. 

(2) The Secretary reviews each appli-
cation to determine the adequacy of 
the resources the applicant plans to de-
vote to the project, including— 

(i) The facilities that the applicant 
plans to use; 

(ii) The equipment and supplies that 
the applicant plans to use; and 

(iii) The recordkeeping capabilities of 
the applicant for financial and evalua-
tion purposes. 

(c) Service provision. (20 points) The 
Secretary reviews each application to 
determine the quality and comprehen-
siveness of the services to be offered 
and the applicant’s capacity to provide 
increased choice in the provision of 
services to eligible clients, including 
the extent to which the applicant— 
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(1) Has the capacity to evaluate the 
eligibility of applicants for services 
and to develop written plans for serv-
ices for individual clients; 

(2) Has demonstrated knowledge of a 
wide range of potential service pro-
viders that can meet the needs of eligi-
ble clients; 

(3) Has described a workable process 
for enabling eligible clients to choose 
from among a wide range of service 
providers; 

(4) Has described satisfactory sys-
tems to account for the appropriate ex-
penditure of funds; and 

(5) Has described satisfactory sys-
tems to ensure the provision of quality 
services. 

(d) Evaluation plan. (10 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the ex-
tent to which the applicant’s methods 
of evaluation— 

(1) Are appropriate to the project; 
(2) Will determine how successful the 

project is in meeting its intended out-
comes; and 

(3) Are objective and produce data 
that are quantifiable, including data 
that are required under § 377.30. 

(e) National significance. (15 points) 
The Secretary reviews each application 
to determine the extent to which— 

(1) Project findings might be effec-
tively used within the State vocational 
rehabilitation service system; and 

(2) Project activities might be suc-
cessfully replicated by other entities. 

(f) Budget and cost effectiveness. (10 
points) The Secretary reviews each ap-
plication to determine the extent to 
which— 

(1) The budget for the project is ade-
quate to support the project activities; 

(2) Costs are reasonable in relation to 
the objectives of the project. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Sec. 802(g)(3) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g)(3)) 

§ 377.22 What additional factors does 
the Secretary consider in making 
grants? 

In addition to the criteria in § 377.21, 
the Secretary considers the following 
factors in making grants under this 
program: 

(a) The diversity of strategies to in-
crease client choice, in order to ensure 
that a variety of approaches are dem-
onstrated by funded projects. 

(b) The diversity of clients to be 
served, in order to ensure that a vari-
ety of disability populations are served 
by funded projects. 

(c) The geographical distribution of 
funded projects. 

(Authority: Sec. 802(g)(4) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g)(4)) 

Subpart D—What Post-Award 
Conditions Must Be Met by a 
Grantee? 

§ 377.30 What information must a 
grantee maintain and provide to 
the Secretary? 

(a) Each grantee shall maintain the 
records that the Secretary requires to 
conduct an evaluation of projects fund-
ed under this program, which at a min-
imum must include information re-
garding the— 

(1) Types of services provided; 
(2) Costs of services provided; 
(3) Number of clients served by dis-

ability, race, gender, and age; 
(4) Number of clients with a severe 

disability served; 
(5) Client outcomes obtained; 
(6) Implementation issues addressed; 

and 
(7) Any other information the Sec-

retary requires. 
(b) Each grantee shall comply with 

any request from the Secretary for 
those records. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Secs. 802(g)(5) and 802(g)(7) of the 
Rehabilitation Act of 1973; 29 U.S.C. 797a(g) 
(5) and (7)) 

§ 377.31 What information must a 
grantee provide to eligible clients? 

Each grantee shall advise all clients 
and applicants for services under this 
program, or their parents, family mem-
bers, guardians, advocates, or author-
ized representatives, of the availability 
and purposes of the Client Assistance 
Program under section 112 of the Act, 
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including information on means of 
seeking assistance under that program. 

(Authority: Sec. 20 of the Rehabilitation Act 
of 1973; 29 U.S.C 718a) 

§ 377.32 What are the matching re-
quirements? 

Grants may be made for paying all or 
part of the costs of projects under this 
program. If part of the costs is to be 
covered by the grantee, the amount of 
grantee contribution is specified in the 
application notice and will not be re-
quired to be more than 10 percent of 
the total cost of the project. 

(Authority: Sec. 802(g)(1) of the Rehabilita-
tion Act of 1973; 29 U.S.C. 797a(g)(1)) 

PART 379—PROJECTS WITH 
INDUSTRY 

Subpart A—General 

Sec. 
379.1 What is the Projects With Industry 

(PWI) program? 
379.2 Who is eligible for a grant award under 

this program? 
379.3 Who is eligible for services under this 

program? 
379.4 What regulations apply? 
379.5 What definitions apply? 

Subpart B—What Kinds of Activities Does 
the Department of Education Assist 
Under This Program? 

379.10 What types of project activities are 
required of each grantee under this pro-
gram? 

379.11 What additional types of project ac-
tivities may be authorized under this 
program? 

Subpart C—How Does One Apply for an 
Award? 

379.20 How does an eligible entity apply for 
an award? 

379.21 What is the content of an application 
for an award? 

379.22 What are the application procedures 
for this program? 

Subpart D—How Does the Secretary Make 
a Grant? 

379.30 What selection criteria does the Sec-
retary use under this program? 

379.31 What other factors does the Sec-
retary consider in reviewing an applica-
tion? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

379.40 What are the matching requirements? 
379.41 What are allowable costs? 
379.42 What are the special requirements 

pertaining to the Client Assistance Pro-
gram? 

379.43 What are the special requirements 
pertaining to the protection, use, and re-
lease of personal information? 

379.44 What are the requirements for a con-
tinuation award? 

379.45 What are the additional reporting re-
quirements? 

Subpart F—What Compliance Indicator Re-
quirements Must a Grantee Meet To 
Receive Continuation Funding? 

379.50 What are the requirements for con-
tinuation funding? 

379.51 What are the program compliance in-
dicators? 

379.52 How is grantee performance measured 
using the compliance indicators? 

379.53 What are the minimum performance 
levels for each compliance indicator? 

379.54 What are the reporting requirements 
for the compliance indicators? 

APPENDIX A TO PART 379—EVALUATION 
STANDARDS 

APPENDIX B TO PART 379—PRESUMPTION OF 
ELIGIBILITY 

APPENDIX C TO PART 379—CALCULATING RE-
QUIRED MATCHING AMOUNT 

AUTHORITY: 29 U.S.C. 711(c) and 795, unless 
otherwise noted. 

SOURCE: 64 FR 48053, Sept. 1, 1999, unless 
otherwise noted. 

Subpart A—General 

§ 379.1 What is the Projects With In-
dustry (PWI) program? 

The purpose of this program is to 
(a) Create and expand job and career 

opportunities for individuals with dis-
abilities in the competitive labor mar-
ket by engaging the talent and leader-
ship of private industry as partners in 
the rehabilitation process; 

(b) Identify competitive job and ca-
reer opportunities and the skills need-
ed to perform these jobs; 

(c) Create practical settings for job 
readiness and job training programs; 
and 

(d) Provide job placements and career 
advancement. 

(Authority: 29 U.S.C. 795(a)(1)) 
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§ 379.2 Who is eligible for a grant 
award under this program? 

(a) The Secretary may, in consulta-
tion with the Secretary of Labor and 
with the appropriate designated State 
unit or units, make a grant under this 
program to any— 

(1) Community rehabilitation pro-
gram provider; 

(2) Designated State unit (DSU); 
(3) Employer; 
(4) Indian tribe or tribal organiza-

tion; 
(5) Labor union; 
(6) Nonprofit agency or organization; 
(7) Trade association; or 
(8) Other agency or organization with 

the capacity to create and expand job 
and career opportunities for individ-
uals with disabilities. 

(b) The Secretary may make new 
awards only to those eligible entities 
identified in paragraph (a) of this sec-
tion that propose to serve individuals 
with disabilities in States, portions of 
States, Indian tribes, or tribal organi-
zations that are currently unserved or 
underserved by the PWI program. 

(Authority: 29 U.S.C. 795(a)(2) and 795(e)(2)) 

§ 379.3 Who is eligible for services 
under this program? 

(a) An individual is eligible for serv-
ices under this program if— 

(1) The individual is an individual 
with a disability or an individual with 
a significant disability; 

(2) The individual requires vocational 
services to prepare for, secure, retain, 
or regain employment; and 

(3) The determination of eligibility is 
consistent with section 102(a) of the 
Rehabilitation Act of 1973, as amended 
(Act), 29 U.S.C. 701–796l. 

(b) The recipient of the grant under 
which the services are provided may 
determine an individual’s eligibility 
for services under this program, to the 
extent that the determination is appro-
priate and consistent with the require-
ments of section 102(a) of the Act. See 
Appendix B to this part for further in-
formation. 

(c) Except as provided in paragraph 
(d) of this section, an individual who 
has a disability or is blind, as deter-
mined pursuant to title II or title XVI 
of the Social Security Act (42 U.S.C. 
401–433 and 1381–1385)— 

(1) Is considered to be an individual 
with a significant disability; and 

(2) Is presumed to be eligible for vo-
cational rehabilitation (VR) services 
under this program (provided that the 
individual intends to achieve an em-
ployment outcome consistent with the 
unique strengths, resources, priorities, 
concerns, abilities, capabilities, inter-
ests, and informed choice of the indi-
vidual). 

(d) The DSU or recipient of the grant 
involved may deny an individual serv-
ices if the DSU or recipient of the 
grant involved can demonstrate, by 
clear and convincing evidence, that the 
individual is incapable of benefiting in 
terms of an employment outcome from 
VR services due to the significance of 
the disability of the individual. 

(Authority: 29 U.S.C. 722(a)(3) and 795(a)(3)) 

§ 379.4 What regulations apply? 

The following regulations apply to 
the Projects With Industry program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants and Agreements with Institu-
tions of Higher Education, Hospitals, 
and Other Non-profit Organizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug and Alcohol 
Abuse Prevention). 

(b) The regulations in this part 379. 

(Authority: 29 U.S.C. 711(c) and 795) 
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§ 379.5 What definitions apply? 
(a) The following terms used in this 

part are defined in 34 CFR part 361: 

Act 
Community rehabilitation program 
Designated State unit 
Individual who is blind 
Individual with a disability 
Individual with a significant disability 
Physical or mental impairment 
Substantial impediment to employment 

(b) The following definitions also 
apply to this part: 

(1) Career advancement services mean 
services that develop specific job skills 
beyond those required by the position 
currently held by an individual with a 
disability to assist the individual to 
compete for a promotion or achieve an 
advanced position. 

(2) Competitive employment, as the 
placement outcome under this pro-
gram, means work— 

(i) In the competitive labor market 
that is performed on a full-time or 
part-time basis in an integrated set-
ting; and 

(ii) For which an individual is com-
pensated at or above the minimum 
wage, but not less than the customary 
or usual wage and terms and benefits 
provided by the employer for the same 
or similar work performed by individ-
uals who are not disabled. 

(3) Integrated setting, as part of the 
definition of ‘‘competitive employ-
ment,’’ means a setting typically found 
in the community in which individuals 
with disabilities interact with non-dis-
abled individuals, other than non-dis-
abled individuals who are providing 
services to them, to the same extent 
that non-disabled individuals in com-
parable positions interact with other 
persons. 

(4) Job readiness training, as used in 
§ 379.41(a), means— 

(i) Training in job-seeking skills; 
(ii) Training in the preparation of re-

sumes or job applications; 
(iii) Training in interviewing skills; 
(iv) Participating in a job club; or 
(v) Other related activities that may 

assist an individual to secure competi-
tive employment. 

(5) Job training, as used in this part, 
means one or more of the following 
training activities provided prior to 

placement, as that term is defined in 
§ 379.5(b)(7): 

(i) Occupational skills training. 
(ii) On-the-job training. 
(iii) Workplace training combined 

with related instruction. 
(iv) Job skill upgrading and retrain-

ing. 
(v) Training to enhance basic work 

skills and workplace competencies. 
(vi) On-site job coaching. 
(6) Person served means an individual 

for whom services by a PWI project 
have been initiated with the objective 
that those services will result in a 
placement in competitive employment. 

(7) Placement means the attainment 
of competitive employment by a person 
who has received services from a PWI 
project and has maintained employ-
ment for a period of at least 90 days. 

(Authority: 29 U.S.C. 711(c) and 795) 

Subpart B—What Kinds of Activi-
ties Does the Department of 
Education Assist Under This 
Program? 

§ 379.10 What types of project activi-
ties are required of each grantee 
under this program? 

Each grantee under the PWI program 
must— 

(a) Provide for the establishment of a 
Business Advisory Council (BAC), com-
prised of representatives of private in-
dustry, business concerns, organized 
labor, individuals with disabilities and 
their representatives, and a representa-
tive of the appropriate DSU, that will— 

(1) Identify job and career avail-
ability within the community, con-
sistent with the current and projected 
local employment opportunities identi-
fied by the local workforce investment 
board for the community under section 
118(b)(1)(B) of the Workforce Invest-
ment Act of 1998; 

(2) Identify the skills necessary to 
perform those jobs and careers; and 

(3) Prescribe for individuals with dis-
abilities in fields related to the job and 
career availability identified in 
§ 379.10(a)(1) either— 

(i) training programs designed to de-
velop appropriate job and career skills; 
or 
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(ii) job placement programs designed 
to identify and develop job placement 
and career advancement opportunities; 

(b) Provide job development, job 
placement, and career advancement 
services; 

(c) To the extent appropriate, ar-
range for the provision of, or provide 
for— 

(1) Training in realistic work settings 
to prepare individuals with disabilities 
for employment and career advance-
ment in the competitive labor market; 
and 

(2) To the extent practicable, the 
modification of any facilities or equip-
ment of the employer involved that are 
to be used by individuals with disabil-
ities under this program. However, a 
project may not be required to provide 
for this modification if the modifica-
tion is required as a reasonable accom-
modation under the Americans with 
Disabilities Act of 1990 (ADA), 42 U.S.C. 
12101–12213; and 

(d) Provide individuals with disabil-
ities with supportive services that are 
necessary to permit them to maintain 
the employment and career advance-
ment for which they have received 
training under this program. 

(Authority: 29 U.S.C. 795) 

§ 379.11 What additional types of 
project activities may be authorized 
under this program? 

The Secretary may include, as part 
of agreements with grant recipients 
under this program, authority for the 
grant recipients to provide technical 
assistance to— 

(a) Assist employers in hiring indi-
viduals with disabilities; or 

(b) Improve or develop relationships 
between grant recipients or prospective 
grant recipients and employers or orga-
nized labor; or 

(c) Assist employers in understanding 
and meeting the requirements of the 
ADA, as that Act relates to employ-
ment of individuals with disabilities. 

(Authority: 29 U.S.C. 795) 

Subpart C—How Does One Apply 
for an Award? 

§ 379.20 How does an eligible entity 
apply for an award? 

To apply for a grant, an eligible enti-
ty must submit an application to the 
Secretary in response to an application 
notice published in the FEDERAL REG-
ISTER. 

(Approved by the Office of Management and 
Budget under control number 1820–0566) 

(Authority: 29 U.S.C. 795(e)(1)(B)) 

§ 379.21 What is the content of an ap-
plication for an award? 

(a) The grant application must in-
clude a description of— 

(1) The responsibilities and member-
ship of the BAC, consistent with sec-
tion 611(a)(2)(A) of the Act, and how it 
will interact with the project in car-
rying out grant activities, including 
how the BAC will— 

(i) Identify job and career avail-
ability within the community, con-
sistent with the current and projected 
local employment opportunities identi-
fied by the local workforce investment 
board for the community under section 
118(b)(1)(B) of the Workforce Invest-
ment Act of 1998; 

(ii) Identify the skills necessary to 
perform the jobs and careers identified; 
and 

(iii) For individuals with disabilities 
in fields related to the job and career 
availability identified under paragraph 
(a)(1)(i) of this section, prescribe ei-
ther— 

(A) Training programs designed to 
develop appropriate job and career 
skills; or 

(B) Job placement programs designed 
to identify and develop job placement 
and career advancement opportunities; 

(2) How the project will provide job 
development, job placement, and ca-
reer advancement services to project 
participants; 

(3) To the extent appropriate, how 
the project will provide for— 

(i) Training in realistic work settings 
to prepare individuals with disabilities 
for employment and career advance-
ment in the competitive market; and 
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(ii) To the extent practicable, the 
modification of any facilities or equip-
ment of the employer involved that are 
used primarily by individuals with dis-
abilities, except that a project will not 
be required to provide for that modi-
fication if the modification is required 
as a reasonable accommodation under 
the Americans with Disabilities Act of 
1990; 

(4) How the project will provide indi-
viduals with disabilities with support 
services that may be required to main-
tain the employment and career ad-
vancement for which the individuals 
have received training under this part; 

(5) How the project will involve pri-
vate industry in the design of the pro-
posed project and the manner in which 
the project will collaborate with pri-
vate industry in planning, imple-
menting, and evaluating job develop-
ment, job placement, career advance-
ment activities, and, to the extent in-
cluded as part of the activities to be 
carried out by the project, job training 
activities; 

(6) A plan to annually conduct a re-
view and evaluation of the operation of 
the proposed project in accordance 
with the program compliance indica-
tors and evaluation standards in Sub-
part F of this part and, in conducting 
the review and evaluation, to collect 
data and information of the type de-
scribed in subparagraphs (A) through 
(C) of section 101(a)(10) of the Act, as 
determined to be appropriate by the 
Secretary; 

(7) The factors that justify the appli-
cant’s projected average cost per place-
ment, including factors such as the 
project’s objectives, types of services, 
target population, and service area, 
and how these factors affect the projec-
tion; 

(8) The geographic area to be served 
by the project, including an expla-
nation of how the area is currently 
unserved or underserved by the PWI 
program; and 

(9) How the project will address the 
needs of individuals with disabilities 
from minority backgrounds, as re-
quired by section 21(c) of the Act. 

(b) The grant application also must 
include assurances from the applicant 
that— 

(1) The project will carry out all ac-
tivities required in § 379.10; 

(2) Individuals with disabilities who 
are placed by the project will receive 
compensation at or above the min-
imum wage, but not less than the cus-
tomary or usual wage paid by the em-
ployer for the same or similar work 
performed by individuals who are not 
disabled; 

(3) Individuals with disabilities who 
are placed by the project will— 

(i) Be given terms and benefits of em-
ployment equal to terms and benefits 
that are given to similarly situated 
nondisabled co-workers; and 

(ii) Not be segregated from their co- 
workers; 

(4) The project will maintain any 
records required by the Secretary and 
make those records available for moni-
toring and audit purposes; 

(5) The project will provide to the 
Secretary an annual evaluation report 
of project operations as required in 
§ 379.21(a)(6) and will submit reports in 
the form and detail and at the time re-
quired by the Secretary; and 

(6) The applicant will comply with 
any requirements necessary to ensure 
the correctness and verification of 
those reports. 

(c) The grant application also must 
include the projected average cost per 
placement for the project, which must 
be calculated by dividing the sum of 
the total project costs (i.e., Federal 
dollar amount of the grant plus the 
total non-Federal contributions) by the 
number of individuals the applicant 
projects in its application will be 
placed by the project. 

(Approved by the Office of Management and 
Budget under control number 1820–0631) 

(Authority: Section 611 of the Act; 29 U.S.C. 
795) 

[65 FR 18218, Apr. 6, 2000; 65 FR 36633, June 9, 
2000] 

§ 379.22 What are the application pro-
cedures for this program? 

The Secretary gives the appropriate 
DSU an opportunity to review and 
comment on applications submitted 
from within the State that it serves. 
The procedures to be followed by the 
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applicant and the State are described 
in §§ 75.155 through 75.159 of EDGAR. 

(Authority: 20 U.S.C. 711(c)) 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 379.30 What selection criteria does 
the Secretary use under this pro-
gram? 

(a) The Secretary uses the procedures 
in 34 CFR part 75 to select applications 
and award new grants. 

(b) The Secretary uses the following 
selection criteria to evaluate an appli-
cation: 

(1) Extent of need for project (20 
points). The Secretary reviews each ap-
plication to determine the extent to 
which the project meets demonstrated 
needs. The Secretary looks for evi-
dence that— 

(i) The applicant has demonstrated a 
demand in the competitive labor mar-
ket of the geographic area to be served 
for the types of jobs for which project 
participants will be placed and, if ap-
propriate, trained. 

(A) The applicant may demonstrate 
the demand for those jobs by describing 
an existing current labor market anal-
ysis, other needs assessment, or one 
that it has performed in collaboration 
with private industry. 

(B) The labor market analysis or 
needs assessment must be consistent 
with the current and projected local 
employment opportunities identified 
by the local workforce investment 
board for the community under section 
118(b)(1)(B) of the Workforce Invest-
ment Act of 1998; and 

(ii) The job placement and, if appro-
priate, job training to be provided 
meets the identified needs for per-
sonnel in specific occupations or occu-
pational categories in the geographic 
area to be served. 

(2) Partnership with industry (25 
points). The Secretary looks for infor-
mation that demonstrates— 

(i) The extent of the project’s pro-
posed collaboration with private indus-
try in the planning, implementation, 
and evaluation of job development, job 
placement, career advancement activi-
ties, and, to the extent included as part 
of the activities to be carried out by 
the project, job training activities; and 

(ii) The extent of proposed participa-
tion of the BAC in— 

(A) The identification of job and ca-
reer opportunities within the commu-
nity, consistent with the current and 
projected local employment opportuni-
ties identified by the local workforce 
investment board for the community 
under section 118(b)(1)(B) of the Work-
force Investment Act of 1998; 

(B) The identification of the skills 
necessary to perform the jobs and ca-
reers identified; and 

(C) For individuals with disabilities 
in fields related to the job and career 
availability identified under paragraph 
(b)(1)(i) of this section, prescribing ei-
ther— 

(1) Training programs designed to de-
velop appropriate job and career skills; 
or 

(2) Job placement programs designed 
to identify and develop job placement 
and career advancement opportunities. 

(3) Project design and plan of operation 
for achieving competitive employment (25 
points). The Secretary reviews each ap-
plication to determine— 

(i) The extent to which the project 
goals and objectives for achieving com-
petitive employment for individuals 
with disabilities to be served by the 
project are clearly stated and meet the 
needs identified by the applicant and 
the purposes of the program; 

(ii) The extent to which the project 
provides for all services and activities 
required under § 379.10; 

(iii) The feasibility of proposed strat-
egies and methods for achieving 
project goals and objectives for com-
petitive employment for project par-
ticipants; 

(iv) The extent to which project ac-
tivities will be coordinated with the 
DSU and with other appropriate com-
munity resources to ensure an ade-
quate number of referrals and a max-
imum use of comparable benefits and 
services; 

(v) The extent to which the appli-
cant’s management plan will ensure 
proper and efficient administration of 
the project; and 

(vi) Whether the applicant has pro-
posed a realistic timeline for the im-
plementation of project activities to 
ensure timely accomplishment of pro-
posed goals and objectives to achieve 
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competitive employment for individ-
uals with disabilities to be served by 
the project. 

(4) Adequacy of resources and quality of 
key personnel (10 points). The Secretary 
reviews each application to deter-
mine— 

(i) The adequacy of the resources (in-
cluding facilities, equipment, and sup-
plies) that the applicant plans to de-
vote to the project; 

(ii) The quality of key personnel who 
will be involved in the project, includ-
ing— 

(A) The qualifications of the project 
director; 

(B) The qualifications of each of the 
other key personnel to be used in the 
project; and 

(C) The experience and training of 
key personnel in fields related to the 
objectives and activities of the project; 
and 

(D) The way the applicant plans to 
use its resources and personnel to 
achieve the project’s goals and objec-
tives, including the time that key per-
sonnel will commit to the project. 

(5) Budget and cost effectiveness (10 
points). The Secretary reviews each ap-
plication to determine the extent to 
which— 

(i) The budget is adequate to support 
the project; and 

(ii) Costs are reasonable in relation 
to the objectives of the project. 

(6) Project evaluation (10 points). The 
Secretary reviews each application to 
determine the quality of the proposed 
evaluation plan with respect to— 

(i) Evaluating project operations and 
outcomes; 

(ii) Involving the BAC in evaluating 
the project’s job development, job 
placement, career advancement activi-
ties, and, to the extent included as part 
of the activities to be carried out by 
the project, job training activities; 

(iii) Meeting the annual evaluation 
reporting requirements in § 379.21(a)(6); 

(iv) Determining compliance with the 
indicators; and 

(v) Addressing any deficiencies iden-
tified through project evaluation. 

(Approved by the Office of Management and 
Budget under control number 1820–0566) 

(Authority: 29 U.S.C. 711(c) and 795) 

§ 379.31 What other factors does the 
Secretary consider in reviewing an 
application? 

In addition to the selection criteria 
in § 379.30, the Secretary, in making 
awards under this program, considers— 

(a) The equitable distribution of 
projects among the States; and 

(b) The past performance of the appli-
cant in carrying out a similar PWI 
project under previously awarded 
grants, as indicated by factors such as 
compliance with grant conditions, 
soundness of programmatic and finan-
cial management practices, and meet-
ing the requirements of Subpart F of 
this part. 

(Authority: 29 U.S.C. 795(e)(2) and 795(f)(4)) 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 379.40 What are the matching re-
quirements? 

The Federal share may not be more 
than 80 percent of the total cost of a 
project under this program. For assist-
ance in calculating the required 
matching amount, see Appendix C to 
this part. 

(Authority: 29 U.S.C. 795(c)) 

§ 379.41 What are allowable costs? 

In addition to those costs that are al-
lowable in accordance with 34 CFR 
74.27 and 34 CFR 80.22, the following 
items are allowable costs under this 
program: 

(a) The costs of job readiness train-
ing, as defined in § 379.5(b)(5); job train-
ing, as defined in § 379.5(b)(6); job place-
ment services; job development and 
modification; and related support serv-
ices. 

(b) Instruction and supervision of 
trainees. 

(c) Training materials and supplies, 
including consumable materials. 

(d) Instructional aids. 
(e) The purchase or modification of 

rehabilitation technology to meet the 
needs of individuals with disabilities. 

(f) Alteration and renovation appro-
priate and necessary to ensure access 
to and use of buildings by individuals 
with disabilities served by the project. 
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(g) To the extent practicable, the 
modification of any facilities or equip-
ment of the employer involved that are 
to be used by individuals with disabil-
ities under this program. However, a 
project may not be required to provide 
for that modification if the modifica-
tion is required as a reasonable accom-
modation under the ADA. 

(Authority: 29 U.S.C. 711(c) and 795) 

§ 379.42 What are the special require-
ments pertaining to the Client As-
sistance Program? 

Each grantee under a program cov-
ered by this part must advise appli-
cants for or recipients of services under 
its project, or as appropriate, the par-
ents, family members, guardians, advo-
cates, or authorized representatives of 
those individuals, of the availability 
and purposes of the State’s Client As-
sistance Program, including informa-
tion on seeking assistance from that 
program. 

(Authority: 29 U.S.C. 718a) 

§ 379.43 What are the special require-
ments pertaining to the protection, 
use, and release of personal infor-
mation? 

(a) All personal information about in-
dividuals served by any project under 
this part, including lists of names, ad-
dresses, photographs, and records of 
evaluation, must be held confidential. 

(b) The use of information and 
records concerning individuals must be 
limited only to purposes directly con-
nected with the project, including 
project evaluation activities. 

(c) This information may not be dis-
closed, directly or indirectly, other 
than in the administration of the 
project, unless the consent of the agen-
cy providing the information and the 
individual to whom the information ap-
plies, or his or her representative, have 
been obtained in writing. 

(d) The Secretary or other Federal or 
State officials responsible for enforcing 
legal requirements have access to this 
information without the written con-
sent of the individual. 

(e) The final product of the project 
may not reveal any personally identi-
fying information without the written 

consent of the individual or his or her 
representative. 

(Authority: 29 U.S.C. 711(c)) 

§ 379.44 What are the requirements for 
a continuation award? 

(a) A grantee that wants to receive a 
continuation award must— 

(1) Comply with the provisions of 34 
CFR 75.253(a), including making sub-
stantial progress toward meeting the 
objectives in its approved application 
and submitting all performance and fi-
nancial reports required by 34 CFR 
75.118; and 

(2) Submit data in accordance with 
§ 379.54 showing that it has met the pro-
gram compliance indicators estab-
lished in Subpart F of this part. 

(b) In addition to the requirements in 
paragraph (a) of this section, the fol-
lowing other conditions in 34 CFR 
75.253(a) must be met before the Sec-
retary makes a continuation award: 

(1) Congress must appropriate suffi-
cient funds under the program. 

(2) Continuation of the project must 
be in the best interest of the Federal 
Government. 

(Approved by the Office of Management and 
Budget under control number 1820–0566) 

(Authority: 29 U.S.C. 711(c) and 795(f)(4)) 

§ 379.45 What are the additional re-
porting requirements? 

Each grantee must submit the data 
from its annual evaluation of project 
operations required under § 379.21(a)(5) 
no later than 60 days after the end of 
each project year, unless the Secretary 
authorizes a later submission date. 

(Approved by the Office of Management and 
Budget under control number 1820–0566) 

(Authority: 29 U.S.C. 711(c) and 795) 

Subpart F—What Compliance In-
dicator Requirements Must a 
Grantee Meet To Receive 
Continuation Funding? 

SOURCE: 65 FR 18219, Apr. 6, 2000, unless 
otherwise noted. 
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§ 379.50 What are the requirements for 
continuation funding? 

To receive a continuation award for 
the third or subsequent year of the 
PWI grant, a grantee must— 

(a) Adhere to the provisions of its ap-
proved application; and 

(b) Meet the minimum performance 
levels on— 

(1) The two ‘‘primary’’ program com-
pliance indicators identified in 
§ 379.51(b) and described in § 379.53(a); 
and 

(2) Any two of the three ‘‘secondary’’ 
compliance indicators identified in 
§ 379.51(c) and described in § 379.53(b). 

(Authority: Section 611(f)(4) of the Act; 29 
U.S.C. 795(f)(4)) 

§ 379.51 What are the program compli-
ance indicators? 

(a) General. The program compliance 
indicators implement program evalua-
tion standards, which are contained in 
an appendix to this part, by estab-
lishing minimum performance levels in 
essential project areas to measure the 
effectiveness of individual grantees. 

(b) Primary compliance indicators. 
‘‘Placement rate’’ and ‘‘Change in earn-
ings’’ are ‘‘primary’’ compliance indica-
tors. 

(c) Secondary compliance indicators. 
‘‘Percent placed who have significant 
disabilities,’’ ‘‘Percent placed who were 
previously unemployed,’’ and ‘‘Average 
cost per placement’’ are ‘‘secondary’’ 
compliance indicators. 

(Authority: Sections 611(d)(1) and 611(f)(1) of 
the Act; 29 U.S.C. 795(d)(1) and 795(f)(1)) 

§ 379.52 How is grantee performance 
measured using the compliance in-
dicators? 

(a) Each compliance indicator estab-
lishes a minimum performance level. 

(b) If a grantee does not achieve the 
minimum performance level for a com-
pliance indicator, the grantee does not 
pass the compliance indicator. 

(Authority: Section 611(f)(1) of the Act; 26 
U.S.C. 795(f)(1)) 

§ 379.53 What are the minimum per-
formance levels for each compli-
ance indicator? 

(a) Primary compliance indicators. 

(1) Placement rate. The project places 
individuals it serves into competitive 
employment as follows: 

(i) No less than 50 percent during fis-
cal year (FY) 2001. 

(ii) No less than 51 percent during FY 
2002. 

(iii) No less than 52 percent during 
FY 2003. 

(iv) No less than 54 percent during 
FY 2004. 

(v) No less than 55 percent during FY 
2005 and any year thereafter. 

(2) Change in earnings. (i) Except as 
provided in paragraph (a)(2)(ii) of this 
section, the average earnings of all in-
dividuals who are placed into competi-
tive employment by the project in-
crease by an average of at least $125.00 
a week over the average earnings of all 
individuals at the time of project 
entry. 

(ii) For projects in which at least 75 
percent of individuals placed into com-
petitive employment are working fewer 
than 30 hours per week, the average 
earnings of all individuals placed by 
the project increase by an average of at 
least $100.00 a week over the average 
earnings of all individuals at the time 
of project entry. 

(b) Secondary compliance indicators. 
(1) Percent placed who have significant 

disabilities. At least 50 percent of indi-
viduals who are placed into competi-
tive employment are individuals with 
significant disabilities. 

(2) Percent placed who were previously 
unemployed. At least 50 percent of indi-
viduals who are placed into competi-
tive employment are individuals who 
were continuously unemployed for at 
least 6 months at the time of project 
entry. 

(3) Average cost per placement. The ac-
tual average cost per placement does 
not exceed 115 percent of the projected 
average cost per placement in the 
grantee’s application. 

(Authority: Section 611(f)(1) of the Act; 29 
U.S.C. 795(f)(1)) 

§ 379.54 What are the reporting re-
quirements for the compliance indi-
cators? 

(a) To receive continuation funding 
for the third or any subsequent year of 
a PWI grant, each grantee must submit 
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to the Secretary data for the most re-
cent complete budget period no later 
than 60 days after the end of that budg-
et period, unless the Secretary author-
izes a later submission date. The Sec-
retary uses this data to determine if 
the grantee has met the program com-
pliance indicators in this subpart F. 

(b) A grantee may receive its second 
year of funding (or the first continu-
ation award) under this program before 
data from the first complete budget pe-
riod is available. However, to allow the 
Secretary to determine whether the 
grantee is eligible for the third year of 
funding (or the second continuation 
award), the grantee must submit data 
from the first budget period in accord-
ance with paragraph (a) of this section. 

(c) If the data for the most recent 
complete budget period provided under 
paragraph (a) or (b) of this section 
show that a grantee has failed to 
achieve the minimum performance lev-
els, as required by § 379.50(b), the grant-
ee may, at its option, submit data from 
the first 6 months of the current budg-
et period. The grantee must submit 
this data no later than 60 days after 
the end of that 6-month period, unless 
the Secretary authorizes a later sub-
mission date. The data must dem-
onstrate that the grantee’s project per-
formance has improved sufficiently to 
meet the minimum performance levels 
required in § 379.50(b). 

(Approved by the Office of Management and 
Budget under control number 1820–0631) 

(Authority: Section 611(f)(2) and 611(f)(4) of 
the Act; 29 U.S.C. 795(f)(2) and 795(f)(4)) 

APPENDIX A TO PART 379—EVALUATION 
STANDARDS 

Standard 1: The primary objective of the 
project must be to assist individuals with 
disabilities to obtain competitive employ-
ment. The activities carried out by the 
project must support the accomplishment of 
this objective. 

Standard 2: The project must serve individ-
uals with disabilities that impair their ca-
pacity to obtain competitive employment. In 
selecting persons to receive services, priority 
must be given to individuals with significant 
disabilities. 

Standard 3: The project must ensure the 
provision of services that will assist in the 
placement of individuals with disabilities. 

Standard 4: Funds must be used to achieve 
the project’s primary objective at minimum 
cost to the Federal Government. 

Standard 5: The project’s advisory council 
must provide policy guidance and assistance 
in the conduct of the project. 

Standard 6: Working relationships, includ-
ing partnerships, must be established with 
agencies and organizations to expand the 
project’s capacity to meet its objectives. 

Standard 7: The project must obtain posi-
tive results in assisting individuals with dis-
abilities to obtain competitive employment. 

APPENDIX B TO PART 379—PRESUMPTION 
OF ELIGIBILITY 

If a DSU determines that an individual is 
an eligible individual under section 102(a) of 
the Act, including that the individual meets 
the definition of an ‘‘individual with a sig-
nificant disability,’’ and refers the individual 
to a PWI project, the PWI grantee may ini-
tiate services to that individual without the 
need for an additional determination of eligi-
bility. In these instances, the PWI grantee 
should obtain appropriate documentation of 
this determination from the DSU. 

APPENDIX C TO PART 379—CALCULATING 
REQUIRED MATCHING AMOUNT 

1. The method for calculating the required 
matching amount may be stated by the fol-
lowing formula: 

X = (Y ÷ .8) ¥ Y 
X = Required Match (provided in cash or 

through third party in-kind contributions) 
Y = Amount of Federal Funds 

This equation holds true regardless of the 
total cost of the project. The amount of Fed-
eral funds spent in a fiscal year (FY) can 
never be more than 80 percent (hence, the ‘‘.8’’ 
in the formula) of the total funds (Federal 
and non-Federal) spent by the project. Thus, 
the formula is not dependent on knowing the 
total cost of the project. One needs to know 
only that the Federal share can be no more 
than 80 percent of whatever the total costs 
may turn out to be. In all cases, the match-
ing contribution is calculated by dividing 
the amount of the Federal grant award by 80 
percent (.8) and subtracting from that result 
the amount of the Federal grant award. 

For example: If the amount of the Federal 
PWI grant award is $400,000, the amount of 
the required match is $100,000, calculated as 
follows: 

Required 
match = (Am’t. of Fed. Funds in FY ÷ Max. Fed. % 

of Total) ¥ 

(Am’t. of Fed. 
Funds in FY) 

X = ($400,000 ................................................................................... ÷ .8) ¥ 400,000 
X = $500,000–400,000.
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Required 
match = (Am’t. of Fed. Funds in FY ÷ Max. Fed. % 

of Total) ¥ 

(Am’t. of Fed. 
Funds in FY) 

X = $100,000.

The matching contribution is never simply 
20 percent of the amount of the Federal 
grant award (i.e., in the above example, NOT 
.2×$400,000). 

2. Another consideration is what happens if 
a grantee carries over unspent Federal funds 
it received in a fiscal year. If the grantee 
spends or obligates less than the amount of 
its Federal grant award in a particular fiscal 
year and carries over the unspent or unobli-
gated amount of its Federal grant award, its 
required matching contribution stays the 
same because the amount of its required 
matching expenditures or obligations is 
based on the amount of Federal dollars re-
ceived in a particular fiscal year. That is, if 
the grantee carries over any unspent or un-
obligated Federal funds, the grantee must 
have spent or obligated the amount of non- 
Federal funds required for its matching con-
tribution in the same fiscal year in which 
the Federal funds were received. 

For example: If a PWI grantee receives a 
grant award of $80,000 in FY 2000, its match-
ing requirement for these funds is $20,000. If 
the grantee spends and obligates only $64,000 
in FY 2000, it may ‘‘carry over’’ $16,000 to FY 
2001. However, the grantee must spend or ob-
ligate $20,000 in non-Federal funds in FY 2000 
to meet its matching requirements for the 
$80,000 it received in FY 2000, even though it 
does not spend or obligate the entire $80,000 
in FY 2000. If the grantee fails to spend or 
obligate in FY 2000 the entire $20,000 in non- 
Federal funds, the grantee will fail to meet 
the matching requirement for the $80,000 it 
received in FY 2000 and may not carry over 
the unspent or unobligated $16,000 to FY 2001. 

3. The matching contribution also must 
comply with the requirements of 34 CFR 
74.23 (for grantees that are institutions of 
higher education, hospitals, or other non-
profit organizations) or 34 CFR 80.24 (for 
grantees that are State, local, or Indian trib-
al governments). The term ‘‘third party in- 
kind contributions’’ is defined in either 34 
CFR 74.2 or 34 CFR 80.3, as applicable to the 
type of grantee. 

PART 380—SPECIAL PROJECTS AND 
DEMONSTRATIONS FOR PRO-
VIDING SUPPORTED EMPLOY-
MENT SERVICES TO INDIVIDUALS 
WITH THE MOST SEVERE DISABIL-
ITIES AND TECHNICAL ASSIST-
ANCE PROJECTS 

Subpart A—General 

Sec. 
380.1 What is the program of special 

projects and demonstrations for pro-
viding supported employment services to 
individuals with the most severe disabil-
ities and technical assistance projects? 

380.2 Who is eligible for an award? 
380.3 What types of projects are authorized? 
380.4 What activities may the Secretary 

fund under Statewide supported employ-
ment demonstration projects? 

380.5 What activities may the Secretary 
fund under community-based supported 
employment projects? 

380.6 What activities may the Secretary 
fund under technical assistance sup-
ported employment projects? 

380.7 What priorities may the Secretary es-
tablish? 

380.8 What regulations apply? 
380.9 What definitions apply? 

Subpart B—How Does the Secretary Make 
an Award? 

380.10 How does the Secretary evaluate an 
application? 

380.14 What other factors does the Sec-
retary consider in reviewing an applica-
tion? 

380.15 What application requirement applies 
to this program? 

Subpart C—What Post–Award Conditions 
Must Be Met by a Grantee? 

380.20 What requirements must a grantee 
meet before it provides for the transition 
of an individual in supported employ-
ment? 

380.21 What information requirement ap-
plies to this program? 

AUTHORITY: 29 U.S.C 711(c) and 777a(c), un-
less otherwise noted. 

SOURCE: 54 FR 12400, Mar. 22, 1989, unless 
otherwise noted. 
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Subpart A—General 

§ 380.1 What is the program of special 
projects and demonstrations for 
providing supported employment 
services to individuals with the 
most severe disabilities and tech-
nical assistance projects? 

This program is designed to provide 
grants for special projects and dem-
onstrations to expand or otherwise im-
prove the provision of supported em-
ployment services to individuals with 
the most severe disabilities, including 
projects that demonstrate the effec-
tiveness of natural supports or other 
alternative approaches for supporting 
and maintaining individuals in sup-
ported employment, and grants for 
technical assistance projects. 

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c)) 

[59 FR 8342, Feb. 18, 1994] 

§ 380.2 Who is eligible for an award? 

(a) Applications for Statewide dem-
onstration projects under § 380.4 may be 
submitted by public and nonprofit com-
munity rehabilitation programs, des-
ignated State units, and other public 
and private agencies and organizations. 

(b) Applications for community- 
based projects under § 380.5 may be sub-
mitted by public and nonprofit commu-
nity rehabilitation programs, des-
ignated State units, and other public 
and private agencies and organizations. 

(c) Applications for technical assist-
ance projects under § 380.6 may be sub-
mitted by public agencies and non-
profit private organizations that have 
experience in training and provision of 
supported employment services. 

(Authority: 29 U.S.C. 777a(c)) 

[54 FR 12400, Mar. 22, 1989, as amended at 59 
FR 8342, Feb. 18, 1994] 

§ 380.3 What types of projects are au-
thorized? 

The following types of projects may 
be funded under this program: 

(a) Statewide demonstration projects as 
described in § 380.4. The purpose of 
Statewide demonstration projects is to 
stimulate the development and provi-
sion of supported employment services 
on a statewide basis for individuals 
with the most severe disabilities. 

(b) Community-based projects as de-
scribed in § 380.5. The purposes of com-
munity-based projects are to stimulate 
the development of innovative ap-
proaches for improving and expanding 
the provision of supported employment 
services to individuals with the most 
severe disabilities, and to enhance 
local capacity to provide supported em-
ployment services. 

(c) Technical assistance projects as de-
scribed in § 380.6. The purpose of tech-
nical assistance projects is to provide 
technical assistance to States in imple-
menting the State Supported Employ-
ment Services Program under 34 CFR 
part 363. 

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c)) 

[54 FR 12400, Mar. 22, 1989, as amended at 59 
FR 8342, Feb. 18, 1994] 

§ 380.4 What activities may the Sec-
retary fund under Statewide sup-
ported employment demonstration 
projects? 

(a) Authorized activities. The Fol-
lowing activities are authorized under 
Statewide Supported Employment 
demonstration projects: 

(1) Program development, including 
program start-up costs, for new or ex-
isting community organizations and 
employers. 

(2) Staff training. 
(3) Program evaluation. 
(4) Reorganization, expansion, or, if 

appropriate, conversion of existing pro-
grams to provide supported employ-
ment services. 

(b) Restrictions on the use of funds. (1) 
Statewide Supported Employment 
demonstration project grants may not 
be used to provide supported employ-
ment services to individuals with the 
most severe disabilities. 

(2) A grantee must provide, or ensure 
the provision of, those direct services 
needed by individuals with the most se-
vere disabilities in order for them to 
obtain and maintain employment from 
funds other than those made available 
under this part. These supported em-
ployment services include but are not 
limited to— 

(i) Job site training to prepare and 
enable individuals with the most severe 
disabilities to perform work and main-
tain the job; 
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(ii) Ongoing supervision of individ-
uals with the most severe disabilities 
on the job; 

(iii) Ongoing behavior management; 
and 

(iv) Case management, including as-
sistance to coordinate services from 
various sources. 

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c)) 

[54 FR 12400, Mar. 22, 1989, as amended at 59 
FR 8342, Feb. 18, 1994] 

§ 380.5 What activities may the Sec-
retary fund under community- 
based supported employment 
projects? 

(a) Authorized activities. The following 
activities are authorized under commu-
nity-based projects: 

(1) Job search assistance. 
(2) Job development, including work 

site modification and use of advanced 
learning technology for skills training. 

(3) On-the-job training. 
(4) Job placement. 
(5) Application of rehabilitation tech-

nology in providing supported employ-
ment services. 

(6) Provision of supported employ-
ment services for individuals placed in 
employment. 

(7) Development of cooperative agree-
ments with service providers for the 
provision of extended services. 

(b) Restrictions on the use of funds. 
The Secretary does not provide finan-
cial assistance under Community- 
Based Supported Employment projects 
for the provision of extended supported 
employment services. 

(Authority: 29 U.S.C. 777a(c)) 

[54 FR 12400, Mar. 22, 1989, as amended at 57 
FR 28441, June 24, 1992; 59 FR 8342, Feb. 18, 
1994] 

§ 380.6 What activities may the Sec-
retary fund under technical assist-
ance supported employment 
projects? 

The following activities are author-
ized under technical assistance 
projects: 

(a) Staff training. 
(b) Development of and placement in 

jobs for individuals with the most se-
vere disabilities. 

(c) Development of cooperative 
agreements with service providers for 
extended services. 

(d) Reorganization, expansion, or, if 
appropriate, conversion of existing pro-
grams to provide supported employ-
ment services. 

(Authority: 29 U.S.C. 777a(c)(2)) 

[54 FR 12400, Mar. 22, 1989, as amended at 59 
FR 8342, Feb. 18, 1994] 

§ 380.7 What priorities may the Sec-
retary establish? 

In any fiscal year, the Secretary may 
establish priorities for one or more of 
the types of projects described in § 380.3 
by publishing a notice in the FEDERAL 
REGISTER. 

(Authority: 29 U.S.C. 777a(c)(2)) 

§ 380.8 What regulations apply? 

The following regulations apply to 
the Program of Special Projects and 
Demonstrations for Providing Sup-
ported Employment Services to Indi-
viduals with the Most Severe Disabil-
ities and Technical Assistance 
Projects: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 380. 
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(c) The regulations in 34 CFR 369.46 

(Authority: 29 U.S.C. 711(c) and 777a(c)) 

[54 FR 12400, Mar. 22, 1989, as amended at 55 
FR 21714, May 25, 1990; 59 FR 8342, Feb. 18, 
1994] 

§ 380.9 What definitions apply? 
(a) The following term used in this 

part is defined in 34 CFR part 363: Sup-
ported employment. 

(b) The following terms used in this 
part are defined in 34 CFR part 369: 

Designated State unit 
Community rehabilitation program 
Individual with a severe disability 

(c) Other definitions. The following 
definitions also apply to this part: 

(1) As used in the definition of ‘‘sup-
ported employment’’— 

(i) Competitive employment means 
work— 

(A) In the competitive labor market 
that is performed on a full-time or 
part-time basis in an integrated set-
ting; and 

(B) For which an individual is com-
pensated at or above the minimum 
wage, but not less than the customary 
or usual wage paid by the employer for 
the same or similar work performed by 
individuals who are not disabled. 

(ii) Integrated setting means a setting 
typically found in the community in 
which an individual with the most se-
vere disabilities interacts with non-dis-
abled individuals, other than non-dis-
abled individuals who are providing 
services to that individual, to the same 
extent that non-disabled individuals in 
comparable positions interact with 
other persons. 

(iii) Supported employment services 
means on-going support services pro-
vided by the grantee with funds under 
this part— 

(A) For a period not to exceed 18 
months, unless under special cir-
cumstances a longer period to achieve 
job stabilization has been jointly 
agreed to by the individual and the re-
habilitation counselor and established 
in the individual’s program of services, 
before an individual with the most se-
vere disabilities makes the transition 
to extended services; and 

(B) As discrete post-employment 
services following transition in accord-
ance with 34 CFR 363.4(c)(3); 

(iv) Extended services means on-going 
support services and other appropriate 
services provided by a State agency, a 
private nonprofit organization, em-
ployer, or any other appropriate re-
source, from funds other than funds re-
ceived under this part, part 361, part 
363, or part 376 after an individual with 
the most severe disabilities has made 
the transition from project support; 
and 

(v) Transitional employment means a 
series of temporary job placements in 
competitive work in an integrated 
work setting with on-going support 
services for individuals with the most 
severe disabilities due to mental ill-
ness. In transitional employment, the 
provision of on-going support services 
must include continuing sequential job 
placements until job permanency is 
achieved. 

(2) On-going support services means 
services that are— 

(i) Needed to support and maintain 
an individual with the most severe dis-
abilities in supported employment; 

(ii) Based on a determination by the 
grantee of the individual’s needs as 
specified in a program of services; and 

(iii) Furnished by the grantee from 
the time of job placement until transi-
tion to extended services, except as 
provided in 34 CFR 363.4(c)(3) and, fol-
lowing transition, by one or more ex-
tended services providers throughout 
the individual’s term of employment in 
a particular job placement or multiple 
placements if those placements are 
being provided under a program of 
transitional employment. On-going 
support services must include, at a 
minimum, twice-monthly monitoring 
at the work site of each individual in 
supported employment to assess em-
ployment stability, unless under spe-
cial circumstances, especially at the 
request of the individual, the individ-
ual’s program of services provides for 
off-site monitoring, and, based upon 
that assessment, the coordination or 
provision of specific services, at or 
away from the work site, that are 
needed to maintain employment sta-
bility. If off-site monitoring is deter-
mined to be appropriate, it must, at a 
minimum, consist of two meetings 
with the individual and one contact 
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with the employer each month. On- 
going support services consist of— 

(A) Any particularized assessment 
needed to supplement the comprehen-
sive assessment of rehabilitation needs; 

(B) The provision of skilled job train-
ers who accompany the individual for 
intensive job skill training at the work 
site; 

(C) Job development and placement; 
(D) Social skills training; 
(E) Regular observation or super-

vision of the individual; 
(F) Follow-up services such as reg-

ular contact with the employers, the 
individuals, the parents, family mem-
bers, guardians, advocates or author-
ized representative of the individuals, 
and other suitable professional and in-
formed advisors, in order to reinforce 
and stabilize the job placement; 

(G) Facilitation of natural supports 
at the worksite; 

(H) Any other service identified in 
the scope of rehabilitation services de-
scribed in 34 CFR part 361; and 

(I) Any service similar to the fore-
going services. 

(Authority: 29 U.S.C. 777a(c)) 

[54 FR 12400, Mar. 22, 1989, as amended at 57 
FR 28441, June 24, 1992; 59 FR 8342, Feb. 18, 
1994; 62 FR 6363, Feb. 11, 1997] 

Subpart B—How Does the 
Secretary Make an Award? 

§ 380.10 How does the Secretary evalu-
ate an application? 

The Secretary evaluates an applica-
tion under the procedures in 34 CFR 
part 75. 

(Authority: 29 U.S.C. 777a(c)) 

[62 FR 10404, Mar. 6, 1997] 

§ 380.14 What other factors does the 
Secretary consider in reviewing an 
application? 

In addition to the selection criteria 
used in accordance with the procedures 
in 34 CFR part 75, the Secretary, in 
making awards under this part, con-
siders the geographical distribution of 
projects in each program category 
throughout the country. 

(Authority: 29 U.S.C. 777a(a)(1) and 777a(c)) 

[62 FR 10404, Mar. 6, 1997] 

§ 380.15 What application requirement 
applies to this program? 

Each applicant for a grant under this 
program must include in its applica-
tion a description of the manner in 
which it will address the needs of indi-
viduals with the most severe disabil-
ities from minority backgrounds. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 718b) 

[59 FR 8343, Feb. 18, 1994] 

Subpart C—What Post-Award 
Conditions Must Be Met by a 
Grantee? 

§ 380.20 What requirements must a 
grantee meet before it provides for 
the transition of an individual in 
supported employment? 

A grantee must provide for the tran-
sition of an individual with the most 
severe disabilities to extended services 
no later than 18 months after place-
ment in supported employment, unless 
a longer period is established in the in-
dividual’s program of services, and 
only if the individual has made sub-
stantial progress toward meeting his or 
her hours-per-week work goal, is sta-
bilized in the job, and extended serv-
ices are available and can be provided 
without a hiatus in services. 

(Authority: 29 U.S.C. 777a(c)) 

[57 FR 28442, June 24, 1992, as amended at 59 
FR 8342, Feb. 18, 1994] 

§ 380.21 What information requirement 
applies to this program? 

Each grantee must advise recipients 
of services under its project or, as ap-
propriate, the parents, family mem-
bers, guardians, advocates, or author-
ized representatives of those individ-
uals, of the availability and purposes of 
the State’s Client Assistance Program, 
including information on seeking as-
sistance from that program. 

(Authority: 29 U.S.C. 718a) 

[59 FR 8343, Feb. 18, 1994] 
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PART 381—PROTECTION AND AD-
VOCACY OF INDIVIDUAL 
RIGHTS 

Subpart A—General 

Sec. 
381.1 What is the Protection and Advocacy 

of Individual Rights program? 
381.2 Who is eligible for an award? 
381.3 What activities may the Secretary 

fund? 
381.4 What regulations apply? 
381.5 What definitions apply? 

Subpart B—How Does One Apply for an 
Award? 

381.10 What are the application require-
ments? 

Subpart C—How Does the Secretary Make 
an Award? 

381.20 How does the Secretary evaluate an 
application? 

381.22 How does the Secretary allocate 
funds under this program? 

Subpart D—What Conditions Must Be Met 
After an Award? 

381.30 How are services to be administered? 
381.31 What are the requirements pertaining 

to the protection, use, and release of per-
sonal information? 

381.32 What are the reporting requirements? 
381.33 What are the requirements related to 

the use of funds provided under this part? 

AUTHORITY: 29 U.S.C. 794e, unless otherwise 
noted. 

SOURCE: 58 FR 43022, Aug. 12, 1993, unless 
otherwise noted. 

Subpart A—General 

§ 381.1 What is the Protection and Ad-
vocacy of Individual Rights pro-
gram? 

This program is designed to support a 
system in each State to protect the 
legal and human rights of eligible indi-
viduals with disabilities. 

(Authority: Sec. 509(a) of the Act; 29 U.S.C. 
794e(a)) 

§ 381.2 Who is eligible for an award? 
(a) A protection and advocacy system 

that is established under part C of the 
Developmental Disabilities Assistance 
and Bill of Rights Act (DDA), 42 U.S.C. 
6041–6043, and that meets the require-

ments of § 381.10 is eligible to apply for 
a grant award under this program. 

(b) In any fiscal year in which the 
amount appropriated to carry out this 
section is less than $5,500,000, a protec-
tion and advocacy system from any 
State or from Guam, American Samoa, 
the United States Virgin Islands, the 
Commonwealth of the Northern Mar-
iana Islands, or the Republic of Palau 
may apply for a grant under the Pro-
tection and Advocacy of Individual 
Rights (PAIR) program to plan for, de-
velop outreach strategies for, and carry 
out a protection and advocacy program 
authorized under this part, except that 
the Republic of Palau may not apply 
for a grant under the PAIR program 
after the Compact of Free Association 
with Palau takes effect. 

(c) In any fiscal year in which the 
amount appropriated to carry out this 
section is equal to or greater than 
$5,500,000, an eligible system from any 
State and from any of the jurisdictions 
named in paragraph (b) of this section 
may apply to receive the amount allot-
ted pursuant to section 509(c)-(e) of the 
Act, except that the Republic of Palau 
may receive an allotment under sec-
tion 509 of the Act only until the Com-
pact of Free Association with Palau 
takes effect. 

(Authority: Sec. 509(b)-(e) of the Act; 29 
U.S.C. 794e(b)-(e)) 

[58 FR 43022, Aug. 12, 1993, as amended at 59 
FR 8343, Feb. 18, 1994] 

§ 381.3 What activities may the Sec-
retary fund? 

(a) Funds made available under this 
part must be used for the following ac-
tivities: 

(1) Establishing a system to protect, 
and advocate for, the rights of individ-
uals with disabilities. 

(2) Pursuing legal, administrative, 
and other appropriate remedies or ap-
proaches to ensure the protection of, 
and advocacy for, the rights of eligible 
individuals with disabilities within the 
State. 

(3) Providing information on and 
making referrals to programs and serv-
ices addressing the needs of individuals 
with disabilities in the State, including 
individuals with disabilities who are 
exiting from public school programs. 
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(4) Coordinating the protection and 
advocacy program provided through an 
eligible system with the advocacy pro-
grams under— 

(i) Section 112 of the Act (the Client 
Assistance Program (CAP)); 

(ii) The Older Americans Act of 1965 
(the State long-term care ombudsman 
program); 

(iii) Part C of the DDA; and 
(iv) The Protection and Advocacy for 

Individuals with Mental Illness Act of 
1986 (PAIMI), 42 U.S.C. 10801–10851. 

(5) Developing a statement of objec-
tives and priorities on an annual basis 
and a plan for achieving these objec-
tives and priorities. 

(6) Providing to the public, including 
individuals with disabilities and, as ap-
propriate, their representatives, an op-
portunity to comment on the objec-
tives and priorities described in 
§ 381.10(f). 

(7) Establishing a grievance proce-
dure for clients or prospective clients 
of the eligible system to ensure that 
individuals with disabilities are af-
forded equal access to the services of 
the eligible system. 

(b) Funds made available under this 
part also may be used to carry out any 
other activities consistent with the 
purpose of this part and the activities 
listed in paragraph (a) of this section. 

(Authority: Secs. 12 and 509(f) of the Act; 29 
U.S.C. 711(c) and 794e(f)). 

[58 FR 43022, Aug. 12, 1993, as amended at 59 
FR 8344, Feb. 18, 1994] 

§ 381.4 What regulations apply? 
The following regulations apply to 

the PAIR program: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals and Nonprofit Organi-
zations), if the eligible system is not a 
State or local government agency or 
Indian tribal organization. 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), if the appropriation for the 
PAIR program is less than $5,500,000. 

(3) 34 CFR part 76 (State-Adminis-
tered Programs), if the appropriation 
for the PAIR program is equal to or 
greater than $5,500,000 and the eligible 

system is a State or local government 
agency, except for— 

(i) Section 76.103; 
(ii) Sections 76.125 through 76.137; 
(iii) Sections 76.300 through 76.401; 
(iv) Section 76.704; 
(v) Section 76.734; and 
(vi) Section 76.740. 
(4) 34 CFR part 77 (Definitions that 

Apply to Department Regulations). 
(5) 34 CFR part 79 (Intergovernmental 

Review of Department of Education 
Programs and Activities). 

(6) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments), if the eligible sys-
tem is a State or local government 
agency. 

(7) 34 CFR part 81 (General Education 
Provisions Act— Enforcement). 

(8) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(9) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(10) 34 CFR part 86 (Drug-Free 
Schools and Campuses). 

(b) The regulations in this part 381. 
(c) The regulations in 34 CFR 369.43, 

369.46 and 369.48 relating to certain con-
ditions that must be met by grantees. 

(Authority: Secs. 12 and 509 of the Act; 29 
U.S.C. 711(c) and 794e) 

§ 381.5 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part are de-
fined in 34 CFR 77.1: 

Award 
EDGAR 
Fiscal year 
Nonprofit 
Private 
Public 
Secretary 

(b) Other definitions. The following 
definitions also apply to this part: 

Act means the Rehabilitation Act of 
1973, as amended. 

Advocacy means pleading an individ-
ual’s cause or speaking or writing in 
support of an individual. Advocacy 
may be formal, as in the case of a law-
yer representing an individual in a 
court of law or in formal administra-
tive proceedings before government 
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agencies (whether State, local or Fed-
eral). Advocacy also may be informal, 
as in the case of a lawyer or non-law-
yer representing an individual in nego-
tiations, mediation, or informal admin-
istrative proceedings before govern-
ment agencies (whether State, local or 
Federal), or as in the case of a lawyer 
or non-lawyer representing an individ-
ual’s cause before private entities or 
organizations, or government agencies 
(whether State, local or Federal). Ad-
vocacy may be on behalf of— 

(1) A single individual, in which case 
it is individual advocacy; 

(2) More than one individual or a 
group or class of individuals, in which 
case it is systems (or systemic) advocacy; 
or 

(3) Oneself, in which case it is self ad-
vocacy. 

Eligible individual with a disability 
means an individual who— 

(1) Needs protection and advocacy 
services that are beyond the scope of 
services authorized to be provided by 
the CAP under section 112 of the Act; 
and 

(2) Is ineligible for— 
(i) Protection and advocacy programs 

under part C of the DDA; and 
(ii) Protection and advocacy pro-

grams under the PAIMI. 
Eligible system means a protection and 

advocacy system that is established 
under part C of the DDA, 42 U.S.C. 6041– 
6043, and that meets the requirements 
of § 381.10 of this part. 

Mediation means the act or process of 
using an independent third party to act 
as a mediator, intermediary, or concil-
iator to settle differences or disputes 
between persons or parties. The third 
party who acts as a mediator, inter-
mediary, or conciliator must not be 
any entity or individual who is con-
nected in any way with the eligible 
system or the agency, entity, or indi-
vidual with whom the individual with a 
disability has a dispute. Mediation may 
involve the use of professional medi-
ators or any other independent third 
party mutually agreed to by the par-
ties to the dispute. 

State means, in addition to each of 
the several States of the United States, 
the District of Columbia, the Common-
wealth of Puerto Rico, the United 
States Virgin Islands, Guam, American 

Samoa, the Commonwealth of the 
Northern Mariana Islands, and the Re-
public of Palau (until the Compact of 
Free Association takes effect), except 
for purposes of the section 509(c)(3)(B) 
and (c)(4) of the Act, in which case 
State does not mean or include Guam, 
American Samoa, the United States 
Virgin Islands, the Commonwealth of 
the Northern Mariana Islands, and the 
Republic of Palau. 

(Authority: Secs. 12 and 509 of the Act; 29 
U.S.C. 711(c) and 794e) 

[58 FR 43022, Aug. 12, 1993, as amended at 59 
FR 8344, Feb. 18, 1994] 

Subpart B—How Does One Apply 
for an Award? 

§ 381.10 What are the application re-
quirements? 

(a) Regardless of the amount of funds 
appropriated for the PAIR program in 
a fiscal year, an eligible system shall 
submit to the Secretary an application 
for assistance under this part at the 
time and in the form and manner de-
termined by the Secretary that con-
tains all information that the Sec-
retary determines necessary, including 
assurances that the eligible system 
will— 

(1) Have in effect a system to protect, 
and advocate for, the rights of eligible 
individuals with disabilities; 

(2) Have the same general authori-
ties, including access to records and 
program income, as in part C of the 
DDA; 

(3) Have the authority to pursue 
legal, administrative, and other appro-
priate remedies or approaches to en-
sure the protection of, and advocacy 
for, the rights of eligible individuals 
with disabilities within the State; 

(4) Provide information on and make 
referrals to programs and services ad-
dressing the needs of individuals with 
disabilities in the State, including in-
dividuals with disabilities who are 
exiting from public school programs; 

(5) Develop a statement of objectives 
and priorities on an annual basis and a 
plan for achieving these objectives and 
priorities; 
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(6) Provide to the public, including 
individuals with disabilities and, as ap-
propriate, their representatives, an op-
portunity to comment on the objec-
tives and priorities established by, and 
activities of, the eligible system in-
cluding— 

(i) The objectives and priorities for 
the activities of the eligible system for 
each year and the rationale for the es-
tablishment of those objectives and 
priorities; and 

(ii) The coordination of programs 
provided through eligible systems with 
the advocacy programs under— 

(A) Section 112 of the Act (CAP); 
(B) The Older Americans Act of 1965 

(the State long-term care ombudsman 
program); 

(C) Part C of the DDA; and 
(D) The PAIMI; 
(7) Establish a grievance procedure 

for clients or prospective clients of the 
eligible system to ensure that individ-
uals with disabilities are afforded equal 
access to the services of the eligible 
system; 

(8) Use funds made available under 
this part to supplement and not sup-
plant the non-Federal funds that would 
otherwise be made available for the 
purpose for which Federal funds are 
provided; and 

(9) Implement procedures designed to 
ensure that, to the maximum extent 
possible, mediation (and other alter-
native dispute resolution) procedures, 
which include good faith negotiation, 
are used before resorting to formal ad-
ministrative or legal remedies. 

(b) To receive direct payment of 
funds under this part, an eligible sys-
tem must provide to the Secretary, as 
part of its application for assistance, 
an assurance that direct payment is 
not prohibited by or inconsistent with 
State law, regulation, or policy. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Secs. 12 and 509(f) of the Act; 29 
U.S.C. 711(c) and 794e(f)) 

[58 FR 43022, Aug. 12, 1993, as amended at 59 
FR 8344, Feb. 18, 1994; 59 FR 33680, June 30, 
1994] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 381.20 How does the Secretary evalu-
ate an application? 

In any fiscal year in which the 
amount appropriated for the PAIR pro-
gram is less than $5,500,000, the Sec-
retary evaluates applications under the 
procedures in 34 CFR part 75. 

(Authority: 29 U.S.C. 711(c) and 794e (b) and 
(f)) 

[62 FR 10404, Mar. 6, 1997] 

§ 381.22 How does the Secretary allo-
cate funds under this program? 

(a) In any fiscal year in which the 
amount appropriated for this program 
is equal to or greater than $5,500,000— 

(1) The Secretary sets aside not less 
than 1.8 percent but not more than 2.2 
percent of the amount appropriated to 
provide training and technical assist-
ance to eligible systems established 
under this program. 

(2) After the reservation required by 
paragraph (a)(1) of this section, the 
Secretary makes allotments from the 
remainder of the amount appropriated 
in accordance with section 509(c)(2)-(e) 
of the Act. 

(b) Notwithstanding any other provi-
sion of law, in any fiscal year in which 
the amount appropriated for this pro-
gram is equal to or greater than 
$5,500,000, the Secretary pays directly 
to an eligible system that submits an 
application that meets the require-
ments of § 381.10 the amount of the al-
lotment to the State pursuant to sec-
tion 509 of the Act, unless the State 
provides otherwise. 

(Authority: Sec. 509(c)-(e) of the Act; 29 
U.S.C. 794e(c)-(e)) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 381.30 How are services to be admin-
istered? 

(a) Each eligible system shall carry 
out the protection and advocacy pro-
gram authorized under this part. 

(b) An eligible system may not award 
a grant or subgrant to another entity 
to carry out, in whole or in part, the 
protection and advocacy program au-
thorized under this part. 
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(c) An eligible system may contract 
with another agency, entity, or indi-
vidual to carry out the PAIR program 
in whole or in part, but only if the 
agency, entity, or individual with 
whom the eligible system has con-
tracted— 

(1) Does not provide services under 
the Act or does not provide treatment, 
services, or habilitation to persons 
with disabilities; and 

(2) Is independent of, and not con-
nected financially or through a board 
of directors to, an entity or individual 
that provides services under the Act or 
that provides treatment, services, or 
habilitation to persons with disabil-
ities. 

(d) For purposes of paragraph (c) of 
this section, ‘‘services under the Act’’ 
and ‘‘treatment, services, or habili-
tation’’ does not include client assist-
ance services under CAP, protection 
and advocacy services authorized under 
the protection and advocacy programs 
under part C of the DDA and the 
PAIMI, or any other protection and ad-
vocacy services. 

(Authority: Secs. 12 and 509(i) of the Act; 29 
U.S.C. 711(c) and 794e(i)) 

[58 FR 43022, Aug. 12, 1993, as amended at 59 
FR 8344, Feb. 18, 1994] 

§ 381.31 What are the requirements 
pertaining to the protection, use, 
and release of personal informa-
tion? 

(a) All personal information about in-
dividuals served by any eligible system 
under this part, including lists of 
names, addresses, photographs, and 
records of evaluation, must be held 
confidential. 

(b) The eligible system’s use of infor-
mation and records concerning individ-
uals must be limited only to purposes 
directly connected with the protection 
and advocacy program, including pro-
gram evaluation activities. Except as 
provided in paragraph (c) of this sec-
tion, an eligible system may not dis-
close personal information about an in-
dividual, directly or indirectly, other 
than in the administration of the pro-
tection and advocacy program, unless 
the consent of the individual to whom 
the information applies, or his or her 
guardian, parent, or other authorized 
representative or advocate (including 

the individual’s advocate from the eli-
gible system), has been obtained in 
writing. An eligible system may not 
produce any report, evaluation, or 
study that reveals any personally iden-
tifying information without the writ-
ten consent of the individual or his or 
her representative. 

(c) Except as limited in paragraph (d) 
of this section, the Secretary or other 
Federal or State officials responsible 
for enforcing legal requirements must 
be given complete access to all— 

(1) Records of the eligible system re-
ceiving funds under this program; and 

(2) All individual case records of cli-
ents served under this part without the 
consent of the client. 

(d)(1) The privilege of a person or eli-
gible system not to produce documents 
or provide information pursuant to 
paragraph (c) of this section is gov-
erned by the principles of common law 
as interpreted by the courts of the 
United States, except that, for pur-
poses of any periodic audit, report, or 
evaluation of the performance of the 
eligible system established or assisted 
under this part, the Secretary does not 
require the eligible system to disclose 
the identity of, or any other personally 
identifiable information related to, any 
individual requesting assistance under 
the PAIR program. 

(2) However, notwithstanding para-
graph (d)(1) of this section, if an audit, 
monitoring review, State plan assur-
ance review, evaluation, or other inves-
tigation has already produced inde-
pendent and reliable evidence that 
there is probable cause to believe that 
the eligible system has violated its leg-
islative mandate or misused Federal 
funds, the eligible system shall dis-
close, if the Secretary so requests, the 
identity of, or any other personally 
identifiable information (i.e., name, ad-
dress, telephone number, social secu-
rity number, or other official code or 
number by which an individual may be 
readily identified) related to, any indi-
vidual requesting assistance under the 
PAIR program, in accordance with the 
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principles of common law as inter-
preted by the courts of the United 
States. 

(Authority: Secs. 12 and 509(h) of the Act; 29 
U.S.C. 711(c) and 794e(h)) 

[58 FR 43022, Aug. 12, 1993, as amended at 59 
FR 8344, Feb. 18, 1994] 

§ 381.32 What are the reporting re-
quirements? 

Each eligible system shall provide to 
the Secretary, no later than 90 days 
after the end of each fiscal year, an an-
nual report that includes information 
on the following: 

(a) The types of services and activi-
ties undertaken by the eligible system 
and how these services and activities 
addressed the objectives and priorities 
developed pursuant to § 381.10(e). 

(b) The total number of individuals, 
by race, color, national origin, gender, 
age, and disabling condition, who re-
quested services from the eligible sys-
tem and the total number of individ-
uals, by race, color, national origin, 
gender, age, and disabling condition, 
who were served by the eligible system. 

(c) The types of disabilities rep-
resented by individuals served by the 
eligible system. 

(d) The types of issues being ad-
dressed on behalf of individuals served 
by the eligible system. 

(e) Any other information that the 
Secretary may require. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Secs. 12(c), 13, and 509(l) of the 
Act; 29 U.S.C. 711(c), 712, and 794e(l)) 

§ 381.33 What are the requirements re-
lated to the use of funds provided 
under this part? 

(a) Funds made available under this 
part must be used to supplement and 
not supplant the non-Federal funds 
that would otherwise be made available 
for the purpose for which Federal funds 
are provided under this part. 

(b) In any State in which an eligible 
system is located within a State agen-
cy, that State or State agency may not 
use more than five percent of any allot-
ment for the costs of administration of 
the eligible system supported under 
this part. For purposes of this para-
graph, ‘‘costs of administration’’ in-

clude, but are not limited to, adminis-
trative salaries (including salaries for 
clerical and support staff), supplies, de-
preciation or use allowances, the cost 
of operating and maintaining facilities, 
equipment, and grounds (e.g., rental of 
office space or equipment, telephone, 
postage, maintenance agreements), and 
other similar types of costs that may 
be incurred by the State or State agen-
cy to administer the eligible system. 

(c) Funds paid to a State or an eligi-
ble system within a State for a fiscal 
year to carry out this program that are 
not expended or obligated prior to the 
end of that fiscal year remain available 
to the State or an eligible system with-
in a State for obligation during the 
succeeding fiscal year in accordance 
with 34 CFR 76.705–76.707. 

(d) For determining when an eligible 
system makes an obligation for various 
kinds of property or services, 34 CFR 
75.707 and 76.707, as appropriate, apply 
to this program. If the appropriation 
for the PAIR program is less than 
$5,500,000, § 75.707 applies. If the appro-
priation for the PAIR program is equal 
to or greater than $5,500,000, § 76.707 ap-
plies. An eligible system is considered 
a State for purposes of § 76.707. 

(Authority: Secs. 12 and 509(f),(g), and (j) of 
the Act; 29 U.S.C. 711(c) and 794e(f), (g), and 
(j)) 

[58 FR 43022, Aug. 12, 1993, as amended at 59 
FR 8344, Feb. 18, 1994] 

PART 385—REHABILITATION 
TRAINING 

Subpart A—General 

Sec. 
385.1 What is the Rehabilitation Training 

program? 
385.2 Who is eligible for assistance under 

these programs? 
385.3 What regulations apply to these pro-

grams? 
385.4 What definitions apply to these pro-

grams? 

Subpart B [Reserved] 

Subpart C—How Does One Apply for a 
Grant? 

385.20 What are the application procedures 
for these programs? 
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Subpart D—How Does the Secretary Make 
a Grant? 

385.30 [Reserved] 
385.31 How does the Secretary evaluate an 

application? 
385.33 What other factors does the Sec-

retary consider in reviewing an applica-
tion? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

385.40 What are the requirements pertaining 
to the membership of a project advisory 
committee? 

385.41 What are the requirements affecting 
the collection of data from designated 
State agencies? 

385.42 What are the requirements affecting 
the dissemination of training materials? 

385.43 What requirements apply to the 
training of rehabilitation counselors and 
other rehabilitation personnel? 

385.44 What requirement applies to the 
training of individuals with disabilities? 

385.45 What additional application require-
ments apply to the training of individ-
uals for rehabilitation careers? 

385.46 What limitations apply to the rate of 
pay for experts or consultants appointed 
or serving under contract under the Re-
habilitation Training program? 

AUTHORITY: 29 U.S.C. 711(c), 772, and 774, 
unless otherwise noted. 

SOURCE: 45 FR 86379, Dec. 30, 1980, unless 
otherwise noted. 

Subpart A—General 

§ 385.1 What is the Rehabilitation 
Training program? 

(a) The Rehabilitation Training pro-
gram is designed to— 

(1) Ensure that skilled personnel are 
available to provide rehabilitation 
services to individuals with disabilities 
through vocational, medical, social, 
and psychological rehabilitation pro-
grams, through supported employment 
programs, through independent living 
services programs, and through client 
assistance programs; 

(2) Maintain and upgrade basic skills 
and knowledge of personnel employed 
to provide state-of-the-art service de-
livery systems and rehabilitation tech-
nology services; and 

(3) Provide training and information 
to individuals with disabilities, the 
parents, families, guardians, advocates, 
and authorized representatives of the 

individuals, and other appropriate par-
ties to develop the skills necessary for 
individuals with disabilities to access 
the rehabilitation system and to be-
come active decisionmakers in the re-
habilitation process. 

(b) The Secretary awards grants and 
contracts to pay part of the costs of 
projects for training, traineeships, and 
related activities, including the provi-
sion of technical assistance, to assist 
in increasing the numbers of qualified 
personnel trained in providing rehabili-
tation services and other services pro-
vided under the Act, to individuals 
with disabilities. Financial assistance 
is provided through six categories of 
training programs: 

(1) Rehabilitation Long-Term Train-
ing (34 CFR part 386). 

(2) Experimental and Innovative 
Training (34 CFR part 387). 

(3) State Vocational Rehabilitation 
Unit In-Service Training (34 CFR part 
388). 

(4) Rehabilitation Continuing Edu-
cation Programs (34 CFR part 389). 

(5) Rehabilitation Short-Term Train-
ing (34 CFR part 390). 

(6) Training of Interpreters for Indi-
viduals Who Are Deaf and Individuals 
Who Are Deaf-Blind (34 CFR part 396). 

(Authority: Secs. 301 and 302 of the Act; 29 
U.S.C. 770 and 774) 

[59 FR 8344, Feb. 18, 1994] 

§ 385.2 Who is eligible for assistance 
under these programs? 

States and public or nonprofit agen-
cies and organizations, including In-
dian tribes and institutions of higher 
education, are eligible for assistance 
under the Rehabilitation Training pro-
gram. 

(Authority: Secs. 7(19) and 302 of the Act; 29 
U.S.C. 706(19) and 774) 

[59 FR 8345, Feb. 18, 1994] 

§ 385.3 What regulations apply to these 
programs? 

The following regulations apply to 
the Rehabilitation Training program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00419 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



420 

34 CFR Ch. III (7–1–04 Edition) § 385.4 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions That 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 385. 
(c) The regulations in 34 CFR parts 

386, 387, 388, 389, 390, and 396, as appro-
priate. 

(Authority: Secs. 12(c) and 302 of the Act; 29 
U.S.C. 711(c) and 774) 

[59 FR 8345, Feb. 18, 1994] 

§ 385.4 What definitions apply to these 
programs? 

(a) The following definitions in 34 
CFR part 77 apply to the programs 
under the Rehabilitation Training Pro-
gram— 

Applicant 
Application 
Award 
Budget Period 
Department 
EDGAR 
Nonprofit 
Private 
Project 
Project Period 
Public 
Secretary 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

(b) The following definitions also 
apply to programs under the Rehabili-
tation Training program: 

Act means the Rehabilitation Act of 
1973 (29 U.S.C. 701 et seq.), as amended. 

Assistive technology device means any 
item, piece of equipment, or product 
system, whether acquired commer-
cially off the shelf, modified, or cus-
tomized, that is used to increase, main-
tain, or improve functional capabilities 
of individuals with disabilities. 

Assistive technology service means any 
service that directly assists an indi-
vidual with a disability in the selec-
tion, acquisition, or use of an assistive 
technology device. The term includes— 

(1) The evaluation of the needs of an 
individual with a disability, including 
a functional evaluation of the indi-
vidual in the individual’s customary 
environment; 

(2) Purchasing, leasing, or otherwise 
providing for the acquisition of assist-
ive technology devices by individuals 
with disabilities; 

(3) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing of as-
sistive technology devices; 

(4) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing edu-
cation and rehabilitation plans and 
programs; 

(5) Training or technical assistance 
for an individual with disabilities, or, if 
appropriate, the family of an indi-
vidual with disabilities; and 

(6) Training or technical assistance 
for professionals (including individuals 
providing education and rehabilitation 
services), employers, or other individ-
uals who provide services to, employ, 
or are otherwise substantially involved 
in the major life functions of individ-
uals with disabilities. 

Community rehabilitation program 
means a program that provides directly 
or facilitates the provision of voca-
tional rehabilitation services to indi-
viduals with disabilities, and that pro-
vides, singly or in combination, for an 
individual with a disability to enable 
the individual to maximize opportuni-
ties for employment, including career 
advancement— 

(1) Medical, psychiatric, psycho-
logical, social, and vocational services 
that are provided under one manage-
ment; 
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(2) Testing, fitting, or training in the 
use of prosthetic and orthotic devices; 

(3) Recreational therapy; 
(4) Physical and occupational ther-

apy; 
(5) Speech, language, and hearing 

therapy; 
(6) Psychiatric, psychological, and 

social services, including positive be-
havior management; 

(7) Assessment for determining eligi-
bility and vocational rehabilitation 
needs; 

(8) Rehabilitation technology; 
(9) Job development, placement, and 

retention services; 
(10) Evaluation or control of specific 

disabilities; 
(11) Orientation and mobility services 

for individuals who are blind; 
(12) Extended employment; 
(13) Psychosocial rehabilitation serv-

ices; 
(14) Supported employment services 

and extended services; 
(15) Services to family members when 

necessary to the vocational rehabilita-
tion of the individual; 

(16) Personal assistance services; or 
(17) Services similar to the services 

described in paragraphs (1) through (16) 
of this definition. 

Designated State agency means an 
agency designated under section 
101(a)(1)(A) of the Act. 

Designated State unit means (1) Any 
State agency unit required under sec-
tion 101(a)(2)(A) of the Act, or 

(2) In cases in which no State agency 
unit is required, the State agency de-
scribed in section 101(a)(2)(B)(i) of the 
Act. 

Independent living core services 
means— 

(1) Information and referral services; 
(2) Independent living skills training; 
(3) Peer counseling, including cross- 

disability peer counseling; and 
(4) Individual and systems advocacy. 
Independent living services includes— 
(1) Independent living core services; 

and 
(2)(i) Counseling services, including 

psychological, psychotherapeutic, and 
related services; 

(ii) Services related to securing hous-
ing or shelter, including services re-
lated to community group living, and 
supportive of the purposes of this Act 

and of the titles of this Act, and adapt-
ive housing services (including appro-
priate accommodations to and modi-
fications of any space used to serve, or 
occupied by, individuals with disabil-
ities); 

(iii) Rehabilitation technology; 
(iv) Mobility training; 
(v) Services and training for individ-

uals with cognitive and sensory disabil-
ities, including life skills training, and 
interpreter and reader services; 

(vi) Personal assistance services, in-
cluding attendant care and the train-
ing of personnel providing these serv-
ices; 

(vii) Surveys, directories, and other 
activities to identify appropriate hous-
ing, recreation opportunities, and ac-
cessible transportation, and other sup-
port services; 

(viii) Consumer information pro-
grams on rehabilitation and inde-
pendent living services available under 
this Act, especially for minorities and 
other individuals with disabilities who 
have traditionally been unserved or un-
derserved by programs under this Act; 

(ix) Education and training necessary 
for living in the community and par-
ticipating in community activities; 

(x) Supported living; 
(xi) Transportation, including refer-

ral and assistance for transportation; 
(xii) Physical rehabilitation; 
(xiii) Therapeutic treatment; 
(xiv) Provision of needed prostheses 

and other appliances and devices; 
(xv) Individual and group social and 

recreational services; 
(xvi) Training to develop skills spe-

cifically designed for youths who are 
individuals with disabilities to pro-
mote self-awareness and esteem, de-
velop advocacy and self-empowerment 
skills, and explore career options; 

(xvii) Services for children; 
(xviii) Services under other Federal, 

State, or local programs designed to 
provide resources, training, counseling, 
or other assistance of substantial ben-
efit in enhancing the independence, 
productivity, and quality of life of indi-
viduals with disabilities; 

(xvix) Appropriate preventive serv-
ices to decrease the need of individuals 
assisted under this Act for similar 
services in the future; 
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(xx) Community awareness programs 
to enhance the understanding and inte-
gration of individuals with disabilities; 
and 

(xxi) Such other services as may be 
necessary and not inconsistent with 
the provisions of this Act. 

Individual with a disability means any 
individual who— 

(1) Has a physical or mental impair-
ment, which for that individual con-
stitutes or results in a substantial im-
pediment to employment; and 

(2) Can benefit in terms of an employ-
ment outcome from vocational reha-
bilitation services provided pursuant to 
title I, II, III, VI, or VIII of the Act. 

Individual with a severe disability 
means an individual with a disability— 

(1) Who has a severe physical or men-
tal impairment that seriously limits 
one or more functional capacities (such 
as mobility, communication, self-care, 
self-direction, interpersonal skills, 
work tolerance, or work skills) in 
terms of an employment outcome; 

(2) Whose vocational rehabilitation 
can be expected to require multiple vo-
cational rehabilitation services over an 
extended period of time; and 

(3) Who has one or more physical or 
mental disabilities resulting from am-
putation, arthritis, autism, blindness, 
burn injury, cancer, cerebral palsy, 
cystic fibrosis, deafness, head injury, 
heart disease, hemiplegia, hemophilia, 
respiratory or pulmonary dysfunction, 
mental retardation, mental illness, 
multiple sclerosis, muscular dystrophy, 
musculo-skeletal disorders, neuro-
logical disorders (including stroke and 
epilepsy), paraplegia, quadriplegia and 
other spinal cord conditions, sickle-cell 
anemia, specific learning disabilities, 
end-stage renal disease, or another dis-
ability or combination of disabilities 
determined on the basis of an assess-
ment for determining eligibility and 
vocational rehabilitation needs. 

Institution of higher education has the 
meaning given the term in section 
1201(a) of the Higher Education Act of 
1965 (20 U.S.C. 1141(a)). 

Personal assistance services means a 
range of services provided by one or 
more persons designed to assist an in-
dividual with a disability to perform 
daily living activities on or off the job 
that the individual would typically 

perform if the individual did not have a 
disability. The services shall be de-
signed to increase the individual’s con-
trol in life and ability to perform ev-
eryday activities on or off the job. 

Qualified personnel: (1) For designated 
State agencies or designated State 
units, means personnel who have met 
standards that are consistent with ex-
isting national or State approved or 
recognized certification, licensing, reg-
istration, or other comparable require-
ments that apply to the area in which 
such personnel are providing voca-
tional rehabilitation services. 

(2) For other than designated State 
agencies or designated State units, 
means personnel who have met existing 
State certification or licensure re-
quirements, or in the absence of State 
requirements, have met professionally 
accepted requirements established by 
national certification boards. 

Rehabilitation technology means the 
systematic application of technologies, 
engineering methodologies, or sci-
entific principles to meet the needs of 
and address the barriers confronted by 
individuals with disabilities in areas 
that include education, rehabilitation, 
employment, transportation, inde-
pendent living, and recreation. The 
term includes rehabilitation engineer-
ing, assistive technology devices, and 
assistive technology services. 

State includes, in addition to each of 
the several States of the United States, 
the District of Columbia, the Common-
wealth of Puerto Rico, the United 
States Virgin Islands, Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands and the Re-
public of Palau (until the Compact of 
Free Association with Palau takes ef-
fect). 

Stipend means financial assistance on 
behalf of individuals in support of their 
training, as opposed to salary payment 
for services provided within the 
project. 

Supported employment means— 
(1) Competitive work in integrated 

work settings for individuals with the 
most severe disabilities— 

(i)(A) For whom competitive employ-
ment has not traditionally occurred; or 
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(B) For whom competitive employ-
ment has been interrupted or intermit-
tent as a result of a severe disability; 
and 

(ii) Who, because of the nature and 
severity of their disability, need inten-
sive supported employment services 
from the designated State unit and ex-
tended services after transition in 
order to perform this work. 

(2) Transitional employment for indi-
viduals with the most severe disabil-
ities due to mental illness. 

Supported employment services means 
ongoing support services and other ap-
propriate services needed to support 
and maintain an individual with most 
severe disability in supported employ-
ment, that are— 

(1) Provided singly or in combination 
and are organized and made available 
in such a way as to assist an eligible 
individual in entering or maintaining 
integrated, competitive employment; 

(2) Based on a determination of the 
needs of an eligible individual, as speci-
fied in an individualized written reha-
bilitation program; and 

(3) Provided by the designated State 
unit for a period of time not to extend 
beyond 18 months, unless under special 
circumstances the eligible individual 
and the rehabilitation counselor or co-
ordinator jointly agree to extend the 
time in order to achieve the rehabilita-
tion objectives identified in the indi-
vidualized written rehabilitation pro-
gram. 

Vocational rehabilitation services 
means the same as the term is defined 
in 34 CFR 369.4(b). 

(Authority: Secs. 7, 12(c), and 101(a)(7) of the 
Act; 29 U.S.C. 706, 711(c), and 721(a)(7)) 

[45 FR 86379, Dec. 30, 1980, as amended at 50 
FR 38631, Sept. 23, 1985; 53 FR 17146, May 13, 
1988; 59 FR 8345, Feb. 18, 1994] 

Subpart B [Reserved] 

Subpart C—How Does One Apply 
for a Grant? 

§ 385.20 What are the application pro-
cedures for these programs? 

The Secretary gives the designated 
State agency an opportunity to review 
and comment on applications sub-
mitted from within the State that it 

serves. The procedures to be followed 
by the applicant and the State are in 
EDGAR §§ 75.155–75.159. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[45 FR 86379, Dec. 30, 1980, as amended at 59 
FR 8347, Feb. 18, 1994] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 385.30 [Reserved] 

§ 385.31 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates applica-
tions under the procedures in 34 CFR 
part 75. 

(b) The Secretary evaluates each ap-
plication using selection criteria iden-
tified in parts 386, 387, 388, 389 and 390, 
as appropriate. 

(c) In addition to the selection cri-
teria described in paragraph (b) of this 
section, the Secretary evaluates each 
application using— 

(1) Selection criteria in 34 CFR 75.210; 
(2) Selection criteria established 

under 34 CFR 75.209; or 
(3) A combination of selection cri-

teria established under 34 CFR 75.209 
and selection criteria in 34 CFR 75.210. 

(Authority: 29 U.S.C. 711(c)) 

[62 FR 10404, Mar. 6, 1997] 

§ 385.33 What other factors does the 
Secretary consider in reviewing an 
application? 

In addition to the selection criteria 
listed in § 75.210 and parts 386 through 
390, the Secretary, in making awards 
under this program, considers such fac-
tors as— 

(a) The geographical distribution of 
projects in each Rehabilitation Train-
ing Program category throughout the 
country; and 

(b) The past performance of the appli-
cant in carrying out similar training 
activities under previously awarded 
grants, as indicated by such factors as 
compliance with grant conditions, 
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soundness of programmatic and finan-
cial management practices and attain-
ment of established project objectives. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[45 FR 86379, Dec. 30, 1980, as amended at 62 
FR 10404, Mar. 6, 1997] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 385.40 What are the requirements 
pertaining to the membership of a 
project advisory committee? 

If a project funded under 34 CFR 
parts 386 through 390 or 396 establishes 
an advisory committee, its member-
ship must include individuals with dis-
abilities or parents, family members, 
guardians, advocates, or other author-
ized representatives of the individuals; 
members of minority groups; trainees; 
and providers of vocational rehabilita-
tion and independent living rehabilita-
tion services. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[59 FR 8347, Feb. 18, 1994] 

§ 385.41 What are the requirements af-
fecting the collection of data from 
designated State agencies? 

If the collection of data is necessary 
from individuals with disabilities being 
served by two or more designated State 
agencies or from employees of two or 
more of these agencies, the project di-
rector must submit requests for the 
data to appropriate representatives of 
the affected agencies, as determined by 
the Secretary. This requirement also 
applies to employed project staff and 
individuals enrolled in courses of study 
supported under these programs. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

[45 FR 86379, Dec. 30, 1980, as amended at 53 
FR 17147, May 13, 1988; 59 FR 8347, Feb. 18, 
1994] 

§ 385.42 What are the requirements af-
fecting the dissemination of train-
ing materials? 

A set of any training materials devel-
oped under the Rehabilitation Training 
Program must be submitted to any in-

formation clearinghouse designated by 
the Secretary. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

§ 385.43 What requirements apply to 
the training of rehabilitation coun-
selors and other rehabilitation per-
sonnel? 

Any grantee who provides training of 
rehabilitation counselors or other re-
habilitation personnel under any of the 
programs in 34 CFR parts 386 through 
390 shall train those counselors and 
personnel on the services provided 
under this Act, and, in particular, serv-
ices provided in accordance with 
amendments made by the Rehabilita-
tion Act Amendments of 1992. The 
grantee shall also furnish training to 
these counselors and personnel regard-
ing the applicability of section 504 of 
this Act, title I of the Americans with 
Disabilities Act of 1990, and the provi-
sions of titles II and XVI of the Social 
Security Act that are related to work 
incentives for individuals with disabil-
ities. 

(Authority: Sec. 302(a)(3) of the Act; 29 
U.S.C. 774(a)(3)) 

[59 FR 8347, Feb. 18, 1994] 

§ 385.44 What requirement applies to 
the training of individuals with dis-
abilities? 

Any grantee or contractor who pro-
vides training under any of the pro-
grams in 34 CFR parts 386 through 390 
and 396 shall give due regard to the 
training of individuals with disabilities 
as part of its effort to increase the 
number of qualified personnel available 
to provide rehabilitation services. 

(Authority: Sec. 302(a)(1) of the Act; 29 
U.S.C. 774(a)(1)) 

[59 FR 8347, Feb. 18, 1994] 

§ 385.45 What additional application 
requirements apply to the training 
of individuals for rehabilitation ca-
reers? 

(a) All applicants for a grant or con-
tract to provide training under any of 
the programs in 34 CFR parts 386 
through 390 and 396 shall demonstrate 
how the training they plan to provide 
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will prepare rehabilitation profes-
sionals to address the needs of individ-
uals with disabilities from minority 
backgrounds. 

(b) All applicants for a grant under 
any of the programs in 34 CFR parts 386 
through 390 and 396 shall include a de-
tailed description of strategies that 
will be utilized to recruit and train per-
sons so as to reflect the diverse popu-
lations of the United States, as part of 
the effort to increase the number of in-
dividuals with disabilities, and individ-
uals who are members of minority 
groups, who are available to provide re-
habilitation services. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: Secs. 21(b)(5) and 302(a)(5) of the 
Act; 29 U.S.C. 718b(b)(6) and 774(a)(6)) 

[59 FR 8347, Feb. 18, 1994, as amended at 59 
FR 33680, June 30, 1994] 

§ 385.46 What limitations apply to the 
rate of pay for experts or consult-
ants appointed or serving under 
contract under the Rehabilitation 
Training program? 

An expert or consultant appointed or 
serving under contract pursuant to this 
section shall be compensated at a rate 
subject to approval of the Commis-
sioner which shall not exceed the daily 
equivalent of the rate of pay for level 4 
of the Senior Executive Service Sched-
ule under section 5382 of title 5, United 
States Code. Such an expert or consult-
ant may be allowed travel and trans-
portation expenses in accordance with 
section 5703 of title 5, United States 
Code. 

(Authority: Sec. 302(g)(2) of the Act; 29 
U.S.C. 774(g)(2)) 

[59 FR 8347, Feb. 18, 1994] 

PART 386—REHABILITATION TRAIN-
ING: REHABILITATION LONG- 
TERM TRAINING 

Subpart A—General 

Sec. 
386.1 What is the Rehabilitation Long-Term 

Training program? 
386.2 Who is eligible for an award? 
386.3 What regulations apply? 
386.4 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

386.20 What additional selection criteria are 
used under this program? 

Subpart D—What Conditions Must Be Met 
After an Award? 

386.30 What are the matching requirements? 
386.31 What are the requirements for direct-

ing grant funds? 
386.32 What are allowable costs? 
386.33 What are the requirements for grant-

ees in disbursing scholarships? 
386.34 What assurances must be provided by 

a grantee that intends to provide schol-
arships? 

386.35 What information must be provided 
by a grantee that is an institution of 
higher education to assist designated 
State agencies? 

Subpart E—What Conditions Must Be Met 
by a Scholar? 

386.40 What are the requirements for schol-
ars? 

386.41 Under what circumstances does the 
Secretary grant a deferral or exception 
to performance or repayment under a 
scholarship agreement? 

386.42 What must a scholar do to obtain a 
deferral or exception to performance or 
repayment under a scholarship agree-
ment? 

386.43 What are the consequences of a schol-
ar’s failure to meet the terms and condi-
tions of a scholarship agreement? 

AUTHORITY: 29 U.S.C. 711(c) and 774, unless 
otherwise noted. 

SOURCE: 59 FR 31066, June 16, 1994, unless 
otherwise noted. 

Subpart A—General 

§ 386.1 What is the Rehabilitation 
Long-Term Training program? 

(a) The Rehabilitation Long-Term 
Training program provides financial 
assistance for— 

(1) Projects that provide basic or ad-
vanced training leading to an academic 
degree in one of those fields of study 
identified in paragraph (b) of this sec-
tion; 

(2) Projects that provide a specified 
series of courses or program of study 
leading to award of a certificate in one 
of those fields of study identified in 
paragraph (b) of this section; and 

(3) Projects that provide support for 
medical residents enrolled in residency 
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training programs in the specialty of 
physical medicine and rehabilitation. 

(b) The Rehabilitation Long-Term 
Training program is designed to pro-
vide academic training in areas of per-
sonnel shortages identified by the Sec-
retary and published in a notice in the 
FEDERAL REGISTER. These areas may 
include— 

(1) Vocational rehabilitation coun-
seling; 

(2) Rehabilitation technology; 
(3) Rehabilitation medicine; 
(4) Rehabilitation nursing; 
(5) Rehabilitation social work; 
(6) Rehabilitation psychiatry; 
(7) Rehabilitation psychology; 
(8) Rehabilitation dentistry; 
(9) Physical therapy; 
(10) Occupational therapy; 
(11) Speech pathology and audiology; 
(12) Physical education; 
(13) Therapeutic recreation; 
(14) Community rehabilitation pro-

gram personnel; 
(15) Prosthetics and orthotics; 
(16) Specialized personnel for reha-

bilitation of individuals who are blind 
or have vision impairment; 

(17) Rehabilitation of individuals who 
are deaf or hard of hearing; 

(18) Rehabilitation of individuals who 
are mentally ill; 

(19) Undergraduate education in the 
rehabilitation services; 

(20) Independent living; 
(21) Client assistance; 
(22) Administration of community re-

habilitation programs; 
(23) Rehabilitation administration; 
(24) Vocational evaluation and work 

adjustment; 
(25) Services to individuals with spe-

cific disabilities or specific impedi-
ments to rehabilitation, including indi-
viduals who are members of popu-
lations that are unserved or under-
served by programs under this Act; 

(26) Job development and job place-
ment services to individuals with dis-
abilities; 

(27) Supported employment services, 
including services of employment spe-
cialists for individuals with disabil-
ities; 

(28) Specialized services for individ-
uals with severe disabilities; 

(29) Recreation for individuals with 
disabilities; 

(30) The use, applications, and bene-
fits of assistive technology devices and 
assistive technology services; and 

(31) Other fields contributing to the 
rehabilitation of individuals with dis-
abilities. 

(Authority: 29 U.S.C. 711 and 771a) 

§ 386.2 Who is eligible for an award? 
Those agencies and organizations eli-

gible for assistance under this program 
are described in 34 CFR 385.2. 

(Authority: 29 U.S.C. 771a(a)) 

§ 386.3 What regulations apply? 
The following regulations apply to 

the Rehabilitation Training: Rehabili-
tation Long-Term Training program: 

(a) The regulations in this part 386. 
(b) The regulations in 34 CFR part 

385. 

(Authority: 29 U.S.C. 771a) 

§ 386.4 What definitions apply? 
The following definitions apply to 

this program: 
(a) Definitions in 34 CFR 385.4. 
(b) Other definitions. The following 

definitions also apply to this part: 
Academic year means a full-time 

course of study— 
(1) Taken for a period totaling at 

least nine months; or 
(2) Taken for the equivalent of at 

least two semesters, two trimesters, or 
three quarters. 

Certificate means a recognized edu-
cational credential awarded by a grant-
ee under this part that attests to the 
completion of a specified series of 
courses or program of study. 

Professional corporation or professional 
practice means— 

(1) A professional service corporation 
or practice formed by one or more indi-
viduals duly authorized to render the 
same professional service, for the pur-
pose of rendering that service; and 

(2) The corporation or practice and 
its members are subject to the same 
supervision by appropriate State regu-
latory agencies as individual practi-
tioners. 

Related agency means— 
(1) An American Indian rehabilita-

tion program; or 
(2) Any of the following agencies that 

provide services to individuals with 
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disabilities under an agreement with a 
designated State agency in the area of 
specialty for which training is pro-
vided: 

(i) A Federal, State, or local agency. 
(ii) A nonprofit organization. 
(iii) A professional corporation or 

professional practice group. 
Scholar means an individual who is 

enrolled in a certificate or degree 
granting course of study in one of the 
areas listed in § 386.1(b) and who re-
ceives scholarship assistance under 
this part. 

Scholarship means an award of finan-
cial assistance to a scholar for training 
and includes all disbursements or cred-
its for student stipends, tuition and 
fees, and student travel in conjunction 
with training assignments. 

State rehabilitation agency means the 
designated State agency. 

(Authority: 29 U.S.C. 711(c)) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 386.20 What additional selection cri-
teria are used under this program? 

In addition to the criteria in 34 CFR 
385.31(c), the Secretary uses the fol-
lowing additional selection criteria to 
evaluate an application: 

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary 
reviews each application for informa-
tion that shows that the proposed 
project appropriately relates to the 
mission of the State-Federal rehabili-
tation service program. 

(2) The Secretary looks for informa-
tion that shows that the project can be 
expected either— 

(i) To increase the supply of trained 
personnel available to State and other 
public or nonprofit agencies involved 
in the rehabilitation of individuals 
with physical or mental disabilities 
through degree or certificate granting 
programs; or 

(ii) To improve the skills and quality 
of professional personnel in the reha-
bilitation field in which the training is 
to be provided through the granting of 
a degree or certificate. 

(b) Nature and scope of curriculum. (1) 
The Secretary reviews each application 
for information that demonstrates the 
adequacy of the proposed curriculum. 

(2) The Secretary looks for informa-
tion that shows— 

(i) The scope and nature of the 
coursework reflect content that can be 
expected to enable the achievement of 
the established project objectives; 

(ii) The curriculum and teaching 
methods provide for an integration of 
theory and practice relevant to the 
educational objectives of the program; 

(iii) There is evidence of education-
ally focused practical and other field 
experiences in settings that ensure stu-
dent involvement in the provision of 
vocational rehabilitation, supported 
employment, or independent living re-
habilitation services to individuals 
with disabilities, especially individuals 
with severe disabilities; 

(iv) The coursework includes student 
exposure to vocational rehabilitation, 
supported employment, or independent 
living rehabilitation processes, con-
cepts, programs, and services; and 

(v) If applicable, there is evidence of 
current professional accreditation by 
the designated accrediting agency in 
the professional field in which grant 
support is being requested. 

(Authority: 29 U.S.C. 711(c) and 771a) 

[62 FR 10404, Mar. 6, 1997] 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 386.30 What are the matching re-
quirements? 

The Federal share may not be more 
than 90 percent of the total cost of a 
project under this program. The Sec-
retary may waive part of the non-Fed-
eral share of the cost of the project 
after negotiations if the applicant dem-
onstrates that it does not have suffi-
cient resources to contribute the entire 
match. 

(Authority: 29 U.S.C. 711(c)) 

§ 386.31 What are the requirements for 
directing grant funds? 

(a) A grantee must use at least 75 
percent of the total award for scholar-
ships as defined in § 386.4. 
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(b) The Secretary may award grants 
that use less than 75 percent of the 
total award for scholarships based upon 
the unique nature of the project, such 
as the establishment of a new training 
program or long-term training in an 
emerging field that does not award de-
grees or certificates. 

(c) For multi-year projects in exist-
ence on October 1, 1994, the require-
ments of paragraph (a) of this section 
do not apply for the remainder of the 
project period. 

(Authority: 29 U.S.C. 711(c) and 771a) 

§ 386.32 What are allowable costs? 
In addition to those allowable costs 

established in the Education Depart-
ment General Administrative Regula-
tions in 34 CFR 75.530 through 75.562, 
the following items are allowable 
under long-term training projects: 

(a) Student stipends. 
(b) Tuition and fees. 
(c) Student travel in conjunction 

with training assignments. 

(Authority: 29 U.S.C. 711(c) and 771a) 

§ 386.33 What are the requirements for 
grantees in disbursing scholar-
ships? 

(a) Before disbursement of scholar-
ship assistance to an individual, a 
grantee— 

(1)(i) Shall obtain documentation 
that the individual is— 

(A) A U.S. citizen or national; or 
(B) A permanent resident of the Re-

public of the Marshall Islands, Fed-
erated States of Micronesia, Republic 
of Palau, or the Commonwealth of the 
Northern Mariana Islands; or 

(ii) Shall confirm from documenta-
tion issued to the individual by the 
U.S. Immigration and Naturalization 
Service that he or she— 

(A) Is a lawful permanent resident of 
the United States; or 

(B) Is in the United States for other 
than a temporary purpose with the in-
tention of becoming a citizen or perma-
nent resident; and 

(2) Shall confirm that the applicant 
has expressed interest in a career in 
clinical practice, administration, su-
pervision, teaching, or research in the 
vocational rehabilitation, supported 
employment, or independent living re-

habilitation of individuals with disabil-
ities, especially individuals with severe 
disabilities; 

(3) Shall have documentation that 
the individual expects to maintain or 
seek employment in a designated State 
rehabilitation agency or in a nonprofit 
rehabilitation, professional corpora-
tion, professional practice group, or re-
lated agency providing services to indi-
viduals with disabilities or individuals 
with severe disabilities under an agree-
ment with a designated State agency; 

(4) Shall reduce the scholarship by 
the amount in which the combined 
awards would be in excess of the cost of 
attendance, if a scholarship, when 
added to the amount the scholar is to 
receive for the same academic year 
under title IV of the Higher Education 
Act, would otherwise exceed the schol-
ar’s cost of attendance; 

(5) Shall limit scholarship assistance 
to the individual’s cost of attendance 
at the institution for no more than 
four academic years except that the 
grantee may provide an extension con-
sistent with the institution’s accom-
modations under section 504 of the Act 
if the grantee determines that an indi-
vidual has a disability that seriously 
affects the completion of the course of 
study; and 

(6) Shall obtain a Certification of Eli-
gibility for Federal Assistance from 
each scholar as prescribed in 34 CFR 
75.60, 75.61, and 75.62. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 771a(b)) 

§ 386.34 What assurances must be pro-
vided by a grantee that intends to 
provide scholarships? 

A grantee under this part that in-
tends to grant scholarships for any 
academic year beginning after June 1, 
1992, shall provide the following assur-
ances before an award is made: 

(a) Requirement for agreement. No indi-
vidual will be provided a scholarship 
without entering into a written agree-
ment containing the terms and condi-
tions required by this section. An indi-
vidual will sign and date the agreement 
prior to the initial disbursement of 
scholarship funds to the individual for 
payment of the individual’s expenses, 
such as tuition. 
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(b) Disclosure to applicants. The terms 
and conditions of the agreement that 
the grantee enters into with a scholar 
will be fully disclosed in the applica-
tion for scholarship. 

(c) Form and terms of agreement. Each 
scholarship agreement with a grantee 
will be in the form and contain the 
terms that the Secretary requires, in-
cluding at a minimum the following 
provisions: 

(1) The scholar will— 
(i) Maintain employment— 
(A) In a nonprofit rehabilitation 

agency or related agency or in a State 
rehabilitation agency or related agen-
cy, including a professional corpora-
tion or professional practice group 
through which the individual has a 
service arrangement with the des-
ignated State agency; 

(B) On a full- or part-time basis; and 
(C) For a period of not less than the 

full-time equivalent of two years for 
each year for which assistance under 
this section was received, within a pe-
riod, beginning after the recipient com-
pletes the training for which the schol-
arship was awarded, of not more than 
the sum of the number of years re-
quired in this paragraph and two addi-
tional years; and 

(ii) Repay all or part of any scholar-
ship received, plus interest, if the indi-
vidual does not fulfill the requirements 
of paragraph (c)(1(i) of this section, ex-
cept as the Secretary by regulations 
may provide for repayment exceptions 
and deferrals. 

(2) The employment obligation in 
paragraph (c)(1) of this section as ap-
plied to a part-time scholar will be 
based on the accumulated academic 
years of training for which the scholar-
ship is received. 

(3) Until the scholar has satisfied the 
employment obligation described in 
paragraph (c)(1) of this section, the 
scholar will inform the grantee of any 
change of name, address, or employ-
ment status and will document em-
ployment satisfying the terms of the 
agreement. 

(4) Subject to the provisions in 
§ 386.41 regarding a deferral or excep-
tion, when the scholar enters repay-
ment status under § 386.43(e), the 
amount of the scholarship that has not 
been retired through eligible employ-

ment will constitute a debt owed to the 
United States that— 

(i) Will be repaid by the scholar, in-
cluding interest and costs of collection 
as provided in § 386.43; and 

(ii) May be collected by the Sec-
retary in accordance with 34 CFR part 
30, in the case of the scholar’s failure 
to meet the obligation of § 386.43. 

(d) Executed agreement. The grantee 
will provide an original executed agree-
ment upon request to the Secretary. 

(e) Standards for satisfactory progress. 
The grantee will establish, publish, and 
apply reasonable standards for meas-
uring whether a scholar is maintaining 
satisfactory progress in the scholar’s 
course of study. The Secretary con-
siders an institution’s standards to be 
reasonable if the standards— 

(1) Conform with the standards of 
satisfactory progress of the nationally 
recognized accrediting agency that ac-
credits the institution’s program of 
study, if the institution’s program of 
study is accredited by such an agency, 
and if the agency has those standards; 

(2) For a scholar enrolled in an eligi-
ble program who is to receive assist-
ance under the Rehabilitation Act, are 
the same as or stricter than the insti-
tution’s standards for a student en-
rolled in the same academic program 
who is not receiving assistance under 
the Rehabilitation Act; and 

(3) Include the following elements: 
(i) Grades, work projects completed, 

or comparable factors that are measur-
able against a norm. 

(ii) A maximum timeframe in which 
the scholar shall complete the schol-
ar’s educational objective, degree, or 
certificate. 

(iii) Consistent application of stand-
ards to all scholars within categories of 
students; e.g., full-time, part-time, un-
dergraduates, graduate students, and 
students attending programs estab-
lished by the institution. 

(iv) Specific policies defining the ef-
fect of course incompletes, with-
drawals, repetitions, and noncredit re-
medial courses on satisfactory 
progress. 

(v) Specific procedures for appeal of a 
determination that a scholar is not 
making satisfactory progress and for 
reinstatement of aid. 
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(f) Exit certification. The grantee has 
established policies and procedures for 
receiving written certification from 
scholars at the time of exit from the 
program acknowledging the following: 

(1) The name of the institution and 
the number of the Federal grant that 
provided the scholarship. 

(2) The scholar’s field of study. 
(3) The number of years the scholar 

needs to work to satisfy the work re-
quirements in § 386.34(c)(1)(i)(C). 

(4) The total amount of scholarship 
assistance received subject to the 
work-or-repay provision in 
§ 386.34(c)(1)(ii). 

(5) The time period during which the 
scholar must satisfy the work require-
ments in § 386.34(c)(1)(i)(C). 

(6) All other obligations of the schol-
ar in § 386.34. 

(g) Tracking system. The grantee has 
established policies and procedures to 
determine compliance of the scholar 
with the terms of the agreement. In 
order to determine whether a scholar 
has met the work-or-repay provision in 
§ 386.34(c)(1)(i), the tracking system 
must include for each employment po-
sition maintained by the scholar— 

(1) Documentation of the employer’s 
name, address, dates of the scholar’s 
employment, and the position the 
scholar maintained; 

(2) Documentation of how the em-
ployment meets the requirements in 
§ 386.34(c)(1)(i); and 

(3) Documentation that the grantee, 
if experiencing difficulty in locating a 
scholar, has checked with existing 
tracking systems operated by alumni 
organizations. 

(h) Reports. The grantee shall make 
reports to the Secretary that are nec-
essary to carry out the Secretary’s 
functions under this part. 

(i) Records. The grantee shall main-
tain the information obtained in para-
graphs (g) and (h) of this section for a 
period of time equal to the time re-
quired to fulfill the obligation under 
§ 386.34(c)(1)(i)(C). 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 771a(b)) 

§ 386.35 What information must be pro-
vided by a grantee that is an insti-
tution of higher education to assist 
designated State agencies? 

A grantee that is an institution of 
higher education provided assistance 
under this part shall cooperate with 
the following requests for information 
from a designated State agency: 

(a) Information required by section 
101(a)(7) of the Act which may include, 
but is not limited to— 

(1) The number of students enrolled 
by the grantee in rehabilitation train-
ing programs; and 

(2) The number of rehabilitation pro-
fessionals trained by the grantee who 
graduated with certification or licen-
sure, or with credentials to qualify for 
certification or licensure, during the 
past year. 

(b) Information on the availability of 
rehabilitation courses leading to cer-
tification or licensure, or the creden-
tials to qualify for certification or li-
censure, to assist State agencies in the 
planning of a program of staff develop-
ment for all classes of positions that 
are involved in the administration and 
operation of the State agency’s voca-
tional rehabilitation program. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 771a) 

Subpart E—What Conditions Must 
Be Met by a Scholar? 

§ 386.40 What are the requirements for 
scholars? 

A scholar— 
(a) Shall receive the training at the 

educational institution or agency des-
ignated in the scholarship; and 

(b) Shall not accept payment of edu-
cational allowances from any other 
Federal, State, or local public or pri-
vate nonprofit agency if that allowance 
conflicts with the individual’s obliga-
tion under § 386.33(a)(4) or § 386.34(c)(1). 

(c) Shall enter into a written agree-
ment with the grantee, before starting 
training, that meets the terms and 
conditions required in § 386.34; 

(d) Shall be enrolled in a course of 
study leading to a certificate or degree 
in one of the fields designated in 
§ 386.1(b); and 
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(e) Shall maintain satisfactory 
progress toward the certificate or de-
gree as determined by the grantee. 

(Authority: 29 U.S.C. 711(c) and 771a(b)) 

§ 386.41 Under what circumstances 
does the Secretary grant a deferral 
or exception to performance or re-
payment under a scholarship agree-
ment? 

A deferral or repayment exception to 
the requirements of § 386.34(c)(1) may be 
granted, in whole or part, by the Sec-
retary as follows: 

(a) Repayment is not required if the 
scholar— 

(1) Is unable to continue the course of 
study or perform the work obligation 
because of a disability that is expected 
to continue indefinitely or result in 
death; or 

(2) Has died. 
(b) Repayment of a scholarship may 

be deferred during the time the scholar 
is— 

(1) Engaging in a full-time course of 
study at an institution of higher edu-
cation; 

(2) Serving, not in excess of three 
years, on active duty as a member of 
the armed services of the United 
States; 

(3) Serving as a volunteer under the 
Peace Corps Act; 

(4) Serving as a full-time volunteer 
under title I of the Domestic Volunteer 
Service Act of 1973; 

(5) Temporarily totally disabled, for 
a period not to exceed three years; or 

(6) Unable to secure employment as 
required by the agreement by reason of 
the care provided to a disabled spouse 
for a period not to exceed 12 months. 

(Authority: 29 U.S.C. 771(c) and 771a(b)) 

§ 386.42 What must a scholar do to ob-
tain a deferral or exception to per-
formance or repayment under a 
scholarship agreement? 

To obtain a deferral or exception to 
performance or repayment under a 
scholarship agreement, a scholar shall 
provide the following: 

(a) Written application. A written ap-
plication must be made to the Sec-
retary to request a deferral or an ex-
ception to performance or repayment 
of a scholarship. 

(b) Documentation. (1) Documentation 
must be provided to substantiate the 
grounds for a deferral or exception. 

(2) Documentation necessary to sub-
stantiate an exception under 
§ 386.41(a)(1) or a deferral under 
§ 386.41(b)(5) must include a sworn affi-
davit from a qualified physician or 
other evidence of disability satisfac-
tory to the Secretary. 

(3) Documentation to substantiate an 
exception under § 386.41(a)(2) must in-
clude a death certificate or other evi-
dence conclusive under State law. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 711(c) and 771a) 

§ 386.43 What are the consequences of 
a scholar’s failure to meet the terms 
and conditions of a scholarship 
agreement? 

In the event of a failure to meet the 
terms and conditions of a scholarship 
agreement or to obtain a deferral or an 
exception as provided in § 386.41, the 
scholar shall repay all or part of the 
scholarship as follows: 

(a) Amount. The amount of the schol-
arship to be repaid is proportional to 
the employment obligation not com-
pleted. 

(b) Interest rate. The Secretary 
charges the scholar interest on the un-
paid balance owed in accordance with 
31 U.S.C. 3717. 

(c) Interest accrual. (1) Interest on the 
unpaid balance accrues from the date 
the scholar is determined to have en-
tered repayment status under para-
graph (e) of this section. 

(2) Any accrued interest is capital-
ized at the time the scholar’s repay-
ment schedule is established. 

(3) No interest is charged for the pe-
riod of time during which repayment 
has been deferred under § 386.41. 

(d) Collection costs. Under the author-
ity of 31 U.S.C. 3717, the Secretary may 
impose reasonable collection costs. 

(e) Repayment status. A scholar enters 
repayment status on the first day of 
the first calendar month after the ear-
liest of the following dates, as applica-
ble: 

(1) The date the scholar informs the 
Secretary he or she does not plan to 
fulfill the employment obligation 
under the agreement. 
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(2) Any date when the scholar’s fail-
ure to begin or maintain employment 
makes it impossible for that individual 
to complete the employment obliga-
tion within the number of years re-
quired in § 386.34(c)(1). 

(f) Amounts and frequency of payment. 
The scholar shall make payments to 
the Secretary that cover principal, in-
terest, and collection costs according 
to a schedule established by the Sec-
retary. 

(Authority: 29 U.S.C. 711(c) and 771a(b)) 

PART 387—EXPERIMENTAL AND 
INNOVATIVE TRAINING 

Subpart A—General 

Sec. 
387.1 What is the Experimental and Innova-

tive Training Program? 
387.2 Who is eligible for assistance under 

this program? 
387.3 What regulations apply to this pro-

gram? 
387.4 What definitions apply to this pro-

gram? 

Subpart B—What Kinds of Projects Does the 
Department of Education Assist Under 
This Program? 

387.10 What types of projects are authorized 
under this program? 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

387.30 What additional selection criteria are 
used under this program? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

387.40 What are the matching requirements? 
387.41 What are the allowable costs? 

AUTHORITY: 29 U.S.C. 711(c) and 774, unless 
otherwise noted. 

SOURCE: 45 FR 86383, Dec. 30, 1980, unless 
otherwise noted. 

Subpart A—General 
§ 387.1 What is the Experimental and 

Innovative Training Program? 
This program is designed— 
(a) To develop new types of training 

programs for rehabilitation personnel 
and to demonstrate the effectiveness of 

these new types of training programs 
for rehabilitation personnel in pro-
viding rehabilitation services to indi-
viduals with disabilities; and 

(b) To develop new and improved 
methods of training rehabilitation per-
sonnel so that there may be a more ef-
fective delivery of rehabilitation serv-
ices by State and other rehabilitation 
agencies. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

[45 FR 86383, Dec. 30, 1980, as amended at 53 
FR 17147, May 13, 1988; 59 FR 8347, Feb. 18, 
1994] 

§ 387.2 Who is eligible for assistance 
under this program? 

Those agencies and organizations eli-
gible for assistance under this program 
are described in 34 CFR 385.2. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

§ 387.3 What regulations apply to this 
program? 

(a) 34 CFR part 385 (Rehabilitation 
Training); and 

(b) The regulations in this part 387. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

§ 387.4 What definitions apply to this 
program? 

The definitions in 34 CFR part 385 
apply to this program. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

Subpart B—What Kinds of Projects 
Does the Department of Edu-
cation Assist Under This Pro-
gram? 

§ 387.10 What types of projects are au-
thorized under this program? 

The Experimental and Innovative 
Training Program supports time-lim-
ited pilot projects through which new 
types of rehabilitation workers may be 
trained or through which innovative 
methods of training rehabilitation 
workers may be demonstrated. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

Subpart C [Reserved] 
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Subpart D—How Does the 
Secretary Make a Grant? 

§ 387.30 What additional selection cri-
teria are used under this program? 

In addition to the criteria in 34 CFR 
385.31(c), the Secretary uses the fol-
lowing additional selection criteria to 
evaluate an application: 

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary 
reviews each application for informa-
tion that shows that the proposed 
project appropriately relates to the 
mission of the State-Federal rehabili-
tation service program. 

(2) The Secretary looks for informa-
tion that shows that the project can be 
expected either— 

(i) To increase the supply of trained 
personnel available to public and pri-
vate agencies involved in the rehabili-
tation of individuals with disabilities; 
or 

(ii) To maintain and improve the 
skills and quality of rehabilitation 
workers. 

(b) Nature and scope of curriculum. (1) 
The Secretary reviews each application 
for information that demonstrates the 
adequacy and scope of the proposed 
curriculum. 

(2) The Secretary looks for informa-
tion that shows that— 

(i) The scope and nature of the train-
ing content can be expected to enable 
the achievement of the established 
project objectives of the training 
project; 

(ii) The curriculum and teaching 
methods provide for an integration of 
theory and practice relevant to the 
educational objectives of the program; 

(iii) There is evidence of education-
ally focused practicum or other field 
experiences in settings that assure stu-
dent involvement in the provision of 
vocational rehabilitation or inde-
pendent living rehabilitation services 
to individuals with disabilities, espe-
cially individuals with severe disabil-
ities; and 

(iv) The didactic coursework includes 
student exposure to vocational reha-
bilitation or independent living reha-

bilitation processes, concepts, pro-
grams, and services. 

(Authority: 29 U.S.C. 711(c) and 774) 

[62 FR 10405, Mar. 6, 1997] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 387.40 What are the matching re-
quirements? 

A grantee must contribute to the 
cost of a project under this program in 
an amount satisfactory to the Sec-
retary. The part of the costs to be 
borne by the grantee is determined by 
the Secretary at the time of the grant 
award. 

(Authority: Secs. 12(c) and 302 of the Act; 29 
U.S.C. 711(c) and 774) 

§ 387.41 What are allowable costs? 
In addition to those allowable costs 

established under EDGAR §§ 75.530– 
75.562, the following items are allow-
able under experimental and innova-
tive training projects— 

(a) Student stipends; 
(b) Tuition and fees; and 
(c) Student travel in conjunction 

with training assignments. 

(Authority: Secs. 12(c) and 302 of the Act; 29 
U.S.C. 711(c) and 774) 

PART 388—STATE VOCATIONAL RE-
HABILITATION UNIT IN-SERVICE 
TRAINING 

Subpart A—General 

Sec. 
388.1 What is the State Vocational Rehabili-

tation Unit In-Service Training pro-
gram? 

388.2 Who is eligible for an award? 
388.3 What types of projects are authorized? 
388.4 What activities may the Secretary 

fund? 
388.5 What regulations apply? 
388.6 What definitions apply? 

Subpart B [Reserved] 

Subpart C—How Does the Secretary Make 
an Award? 

388.20 What additional selection criterion is 
used under this program? 

388.21 How does the Secretary determine 
the amount of a basic State award? 
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388.22 What priorities does the Secretary 
consider in making an award? 

Subpart D—What Conditions Must Be Met 
After an Award? 

388.30 What are the matching requirements? 
388.31 What are the allowable costs? 

AUTHORITY: 29 U.S.C. 711(c) and 774, unless 
otherwise noted. 

SOURCE: 59 FR 40178, Aug. 5, 1994 

Subpart A—General 
§ 388.1 What is the State Vocational 

Rehabilitation Unit In-Service 
Training program? 

This program is designed to support 
projects for training State vocational 
rehabilitation unit personnel in pro-
gram areas essential to the effective 
management of the unit’s program of 
vocational rehabilitation services or in 
skill areas that will enable staff per-
sonnel to improve their ability to pro-
vide vocational rehabilitation services 
leading to employment outcomes for 
individuals with disabilities. The State 
Vocational Rehabilitation Unit In- 
Service Training program responds to 
needs identified in the comprehensive 
system of personnel development in 
section 101(a)(7) of the Act. The pro-
gram may include training designed— 

(a) To address recruitment and reten-
tion of qualified rehabilitation profes-
sionals; 

(b) To provide for succession plan-
ning; 

(c) To provide for leadership develop-
ment and capacity building; and 

(d) For fiscal year 1994, to provide 
training on the amendments to the Re-
habilitation Act of 1973 made by the 
Rehabilitation Act Amendments of 
1992. 

(Authority: 29 U.S.C. 771a(g)(3)) 

§ 388.2 Who is eligible for an award? 
Each designated State agency is eli-

gible to receive an award under the 
basic State award program described in 
§ 388.21. If a designated State agency 
does not apply for an award during an 
announced competition, no funds may 
be made available for in-service train-
ing of the staff of that designated State 
agency under this program until there 
is a new competition for funding. At 

least 15 percent of the sums appro-
priated to carry out section 302 of the 
Act must be allocated to designated 
State agencies to be used, directly or 
indirectly, for projects for in-service 
training of rehabilitation personnel. 

(Authority: 29 U.S.C. 771a(g)(3)) 

§ 388.3 What types of projects are au-
thorized? 

State vocational rehabilitation unit 
in-service training projects are con-
cerned with the staff development and 
training of State vocational rehabilita-
tion unit personnel in order to ensure 
an improved level of competence in 
serving State unit clients and to assist 
in expanding and improving vocational 
rehabilitation services for individuals 
with disabilities, especially those with 
severe disabilities, to ensure employ-
ment outcomes. 

(Authority: 29 U.S.C. 770 and 771a) 

§ 388.4 What activities may the Sec-
retary fund? 

(a) Training activities supported 
under a State vocational rehabilitation 
unit in-service training grant focus pri-
marily on program areas that are es-
sential to the State unit’s operation or 
on skill areas that will enable staff per-
sonnel to improve their ability to func-
tion on their job, or prepare for posi-
tions of greater responsibility within 
the unit, or to correct deficiencies 
identified in the State program. 
Projects may— 

(1) Address recruitment and reten-
tion of qualified rehabilitation profes-
sionals; 

(2) Provide for succession planning; 
(3) Provide for leadership develop-

ment and capacity building; and 
(4) For fiscal year 1994, provide train-

ing on the amendments to the Reha-
bilitation Act of 1973 made by the Re-
habilitation Act Amendments of 1992. 

(b) Training methods may include— 
(1) The development of State unit 

training institutes related to the spe-
cific aspects of State unit administra-
tion or service provision; 

(2) Group employee training at 
courses conducted in cooperation with 
or by an educational institution; 

VerDate May<21>2004 03:45 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00434 Fmt 8010 Sfmt 8010 Y:\SGML\203130T.XXX 203130T



435 

Off. of Spec. Educ. and Rehab. Services, Education § 388.21 

(3) Individualized directed study in 
priority areas of State unit service or 
practice; 

(4) Employee access to current agen-
cy instructional resources for books, 
films, videos, tapes, and other human 
resource development resources; 

(5) Distance learning through tele-
communications; and 

(6) Dissemination and information 
sharing with other designated State 
agencies. 

(Authority: 29 U.S.C. 770 and 771a) 

§ 388.5 What regulations apply? 
The following regulations apply to 

the State Vocational Rehabilitation 
Unit In-Service Training program: 

(a) The regulations in this part 388. 
(b) The regulations in 34 CFR part 

385. 

(Authority: 29 U.S.C. 770 and 771a) 

§ 388.6 What definitions apply? 
The definitions in 34 CFR part 385 

apply to this program. 

(Authority: 29 U.S.C. 711(c) and 771(a)(g)(3)) 

Subpart B [Reserved] 

Subpart C—How Does the 
Secretary Make an Award? 

§ 388.20 What additional selection cri-
terion is used under this program? 

In addition to the selection criteria 
in 34 CFR 385.31(c), the Secretary uses 
the following additional selection cri-
teria to evaluate an application: 

(a) Evidence of need. (1) The Secretary 
reviews each application for informa-
tion that shows that the need for the 
in-service training has been adequately 
justified. 

(2) The Secretary looks for informa-
tion that shows— 

(i) How the proposed project relates 
to the mission of the State-Federal re-
habilitation service program and can 
be expected to improve the competence 
of all State vocational rehabilitation 
personnel in providing vocational reha-
bilitation services to individuals with 
disabilities that will result in employ-
ment outcomes or otherwise contribute 
to more effective management of the 
State unit program; 

(ii) That the State unit in-service 
training plan responds to needs identi-
fied in their training needs assessment 
and the proposed training relates to 
the unit’s State plan, particularly the 
requirements in section 101(a)(7) of the 
Rehabilitation Act for each designated 
State unit to develop a comprehensive 
system of personnel development; 

(iii) The need for in-service training 
methods and materials that will im-
prove the effectiveness of services to 
individuals with disabilities assisted 
under the Rehabilitation Act and en-
sure employment outcomes; and 

(iv) The State has conducted a needs 
assessment of the in-service training 
needs for all of the State unit employ-
ees. 

(b) [Reserved] 

(Authority: 29 U.S.C. 711(c), 770, and 771a) 

[62 FR 10405, Mar. 6, 1997] 

§ 388.21 How does the Secretary deter-
mine the amount of a basic State 
award? 

(a) The Secretary distributes no more 
than 80 percent of the funds available 
for these awards as follows: 

(1) For each competition the Sec-
retary will determine a minimum score 
based upon the selection criteria in 
§ 388.20 that an applicant must receive 
in order for its application to be ap-
proved by the Secretary. 

(2) Each designated State agency 
that submits an approved application 
receives an amount based upon a for-
mula that provides each approved 
project an amount equal to the per-
centage that the designated State 
agency’s staff, as reported by total per-
son years to the Secretary on Form 
RSA–2, represents of all staff of all des-
ignated State agencies, as reported to 
the Secretary on Form RSA–2 for the 
most recent reporting period. A copy of 
Form RSA–2 may be obtained from the 
Department of Education, 400 Mary-
land Avenue, S.W., 3211 Switzer Build-
ing, Washington, D.C. 22204–2735. 

(3) No designated State agency with 
an approved project receives less than 
one-third of one percent of the sums 
made available for the fiscal year. 

(b) After determining a designated 
State agency’s award under paragraph 
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(a) of this section, the Secretary re-
serves the remaining funds to be allo-
cated based on the quality of the appli-
cation as determined by competitive 
reviews conducted by the Department 
using the criteria in § 388.20 and the pri-
orities in § 388.22. 

(c) Prior to award, negotiations may 
be conducted with applicants to resolve 
any problems or weaknesses in the ap-
plication identified by the review proc-
ess. 

(Authority: 29 U.S.C. 711(c), 770, and 771a) 

§ 388.22 What priorities does the Sec-
retary consider in making an 
award? 

(a) The Secretary reserves funds to 
support some or all of the proposals 
that have been awarded a rating of 80 
points or more under the criteria de-
scribed in § 388.20. 

(b) In making a final selection of pro-
posals to support under this program, 
the Secretary considers the extent to 
which proposals have exceeded a rating 
of 80 points and address one or more of 
the following priorities announced in 
the application notice: 

(1) Development and dissemination of 
model in-service training materials and 
practices. The proposed project dem-
onstrates an effective plan to develop 
and disseminate information on its 
State Vocational Rehabilitation In- 
Service Training program, including 
the identification of training ap-
proaches and successful practices, in 
order to permit the replication of these 
programs by other State vocational re-
habilitation units. 

(2) Distance education. The proposed 
project demonstrates innovative strat-
egies for training State vocational re-
habilitation unit personnel through 
distance education methods, such as 
interactive audio, video, computer 
technologies, or existing telecommuni-
cations networks. 

(3) Enhanced employment outcomes for 
specific populations. The proposed 
project supports specialized training in 
the provision of vocational rehabilita-
tion or related services to individuals 
with disabilities to increase the reha-
bilitation rate into competitive em-

ployment for all individuals or speci-
fied target groups. 

(Authority: 29 U.S.C. 711(c), 770, and 771a) 

Subpart D—What Conditions Must 
Be Met After an Award? 

§ 388.30 What are the matching re-
quirements? 

(a) The Secretary may make grants 
for paying part of the costs of projects 
under this program. Except as provided 
for in paragraphs (b) and (c) of this sec-
tion, the grantee shall provide at least 
10 percent of the total costs of the 
project. 

(b) Grantees designated in 
§ 388.21(a)(3) to receive a minimum 
share of one third of one percent of the 
sums made available for the fiscal year 
shall provide at least four percent of 
the total costs of the project. 

(Authority: 29 U.S.C. 711(c), 770, and 771a) 

§ 388.31 What are the allowable costs? 

In addition to those allowable costs 
established in 34 CFR 75.530 through 
75.562 (Education Department General 
Administrative Regulations), the fol-
lowing items are allowable under State 
vocational rehabilitation unit in-serv-
ice training projects: 

(a) Trainee per diem costs. 
(b) Trainee travel in connection with 

a training course. 
(c) Trainee tuition and fees. 
(d) Telecommunications and tech-

nology fees. 

(Authority: 29 U.S.C. 711(c), 770, and 771a) 

PART 389—REHABILITATION CON-
TINUING EDUCATION PRO-
GRAMS 

Subpart A—General 

Sec. 
389.1 What is the Rehabilitation Continuing 

Education Program? 
389.2 Who is eligible for assistance under 

this program? 
389.3 What regulations apply to this pro-

gram? 
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389.4 What definitions apply to this pro-
gram? 

Subpart B—What Kinds of Projects Does the 
Department of Education Assist Under 
This Program? 

389.10 What types of projects are authorized 
under this program? 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

389.30 What additional selection criterion is 
used under this program? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

389.40 What are the matching requirements? 
389.41 What are allowable costs? 

AUTHORITY: 29 U.S.C. 711(c) and 774, unless 
otherwise noted. 

SOURCE: 45 FR 86385, Dec. 30, 1980, unless 
otherwise noted. 

Subpart A—General 

§ 389.1 What is the Rehabilitation Con-
tinuing Education Program? 

This program is designed to support 
training centers that serve either a 
Federal region or another geographical 
area and provide for a broad integrated 
sequence of training activities that 
focus on meeting recurrent and com-
mon training needs of employed reha-
bilitation personnel throughout a 
multi-State geographical area. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

§ 389.2 Who is eligible for assistance 
under this program? 

Those agencies and organizations eli-
gible for assistance under this program 
are described in 34 CFR 385.2. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

§ 389.3 What regulations apply to this 
program? 

The following regulations apply to 
this program— 

(a) 34 CFR part 385 (Rehabilitation 
Training); and 

(b) The regulations in this part 389. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

§ 389.4 What definitions apply to this 
program? 

The definitions in 34 CFR part 385 
apply to this program. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

Subpart B—What Kinds of Projects 
Does the Department of Edu-
cation Assist Under This Pro-
gram? 

§ 389.10 What types of projects are au-
thorized under this program? 

Rehabilitation Continuing Education 
Programs— 

(a) Train newly employed State agen-
cy staff at the administrative, super-
visory, professional, subprofessional, or 
clerical levels in order to develop needs 
skills for effective agency performance; 

(b) Provide training opportunities for 
experienced State agency personnel at 
all levels of State agency practice to 
upgrade their skills and to develop 
mastery of new program developments 
dealing with significant issues, prior-
ities and legislative thrusts of the 
State/Federal vocational rehabilitation 
program; and 

(c) Develop and conduct training pro-
grams for staff of— 

(1) Private rehabilitation agencies 
and facilities which cooperate with 
State vocational rehabilitation units 
in providing vocational rehabilitation 
and other rehabilitation services; 

(2) Centers for independent living; 
and 

(3) Client assistance programs. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

[45 FR 86385, Dec. 30, 1980, as amended at 50 
FR 38631, Sept. 23, 1985] 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 389.30 What additional selection cri-
terion is used under this program? 

In addition to the criteria in 34 CFR 
385.31(c), the Secretary uses the fol-
lowing additional selection criterion to 
evaluate an application: 

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary 
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reviews each application for informa-
tion that shows that the proposed 
project appropriately relates to the 
mission of the State-Federal rehabili-
tation service programs. 

(2) The Secretary reviews each appli-
cation for information that shows that 
the proposed project includes an assess-
ment of the potential of existing pro-
grams within the geographical area (in-
cluding State vocational rehabilitation 
unit in-service training) to meet the 
needs for which support is sought. 

(3) The Secretary looks for informa-
tion that shows that the proposed 
project can be expected to improve the 
competence of professional and other 
personnel in the rehabilitation agen-
cies serving individuals with severe 
disabilities. 

(b) [Reserved] 

(Authority: 29 U.S.C. 711(c)) 

[62 FR 10405, Mar. 6, 1997] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 389.40 What are the matching re-
quirements? 

A grantee must contribute to the 
cost of a project under this program in 
an amount satisfactory to the Sec-
retary. The part of the cost to be borne 
by the grantee is determined by the 
Secretary at the time of the grant 
award. 

(Authority: Secs. 12(c) and 302 of the Act; 29 
U.S.C. 711(c) and 774) 

§ 389.41 What are allowable costs? 

In addition to those allowable costs 
established under EDGAR §§ 75.530– 
75.562, the following items are allow-
able under Rehabilitation Continuing 
Education programs— 

(a) Trainee per diem costs; 
(b) Trainee travel in connection with 

a training course; 
(c) Trainee tuition and fees; and 
(d) Special accommodations for 

trainees with handicaps. 

(Authority: Secs. 12(c) and 302 of the Act; 29 
U.S.C. 711(c) and 774) 

[45 FR 86385, Dec. 30, 1980, as amended at 53 
FR 17147, May 13, 1988] 

PART 390—REHABILITATION SHORT- 
TERM TRAINING 

Subpart A—General 

Sec. 
390.1 What is the Rehabilitation Short- 

Term Training Program? 
390.2 Who is eligible for assistance under 

this program? 
390.3 What regulations apply to this pro-

gram? 
390.4 What definitions apply to this pro-

gram? 

Subpart B—What Kinds of Projects Does the 
Department of Education Assist Under 
This Program? 

390.10 What types of projects are authorized 
under this program? 

Subpart C [Reserved] 

Subpart D—How Does the Secretary Make 
a Grant? 

390.30 What additional selection criterion is 
used under this program? 

Subpart E—What Conditions Must Be Met 
by a Grantee? 

390.40 What are the matching requirements? 
390.41 What are allowable costs? 

AUTHORITY: 29 U.S.C. 711(c) and 774, unless 
otherwise noted. 

SOURCE: 45 FR 86386, Dec. 30, 1980, unless 
otherwise noted. 

Subpart A—General 

§ 390.1 What is the Rehabilitation 
Short-Term Training program? 

This program is designed for the sup-
port of special seminars, institutes, 
workshops, and other short-term 
courses in technical matters relating 
to the vocational, medical, social, and 
psychological rehabilitation programs, 
independent living services programs, 
and client assistance programs. 

(Authority: Secs. 12(a)(2) and 302 of the Act; 
29 U.S.C. 711(a)(2) and 774) 

[59 FR 8348, Feb. 18, 1994] 
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§ 390.2 Who is eligible for assistance 
under this program? 

Those agencies and organizations eli-
gible for assistance under this program 
are described in 34 CFR 385.2. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

§ 390.3 What regulations apply to this 
program? 

(a) 34 CFR part 385 (Rehabilitation 
Training); and 

(b) The regulations in this part 390. 

(Authority: Sec. 302 of the Act; 29 U.S.C. 774) 

§ 390.4 What definitions apply to this 
program? 

The definitions in 34 CFR part 385 
apply to this program. 

(Authority: Sec. 12(c) of the Act; 29 U.S.C. 
711(c)) 

Subpart B—What Kinds of Projects 
Does the Department of Edu-
cation Assist Under This Pro-
gram? 

§ 390.10 What types of projects are au-
thorized under this program? 

(a) Projects under this program are 
designed to provide short-term training 
and technical instruction in areas of 
special significance to the vocational, 
medical, social, and psychological re-
habilitation programs, supported em-
ployment programs, independent living 
services programs, and client assist-
ance programs. 

(b) Short-term training projects may 
be of regional or national scope. 

(c) Conferences and meetings in 
which training is not the primary focus 
may not be supported under this pro-
gram. 

(Authority: Secs. 12(a)(2) and 302 of the Act; 
29 U.S.C. 711(a)(2) and 774) 

[45 FR 86386, Dec. 30, 1980, as amended at 59 
FR 8348, Feb. 18, 1994] 

Subpart C [Reserved] 

Subpart D—How Does the 
Secretary Make a Grant? 

§ 390.30 What additional selection cri-
terion is used under this program? 

In addition to the criteria in 34 CFR 
385.31(c), the Secretary uses the fol-
lowing additional selection criterion to 
evaluate an application: 

(a) Relevance to State-Federal rehabili-
tation service program. (1) The Secretary 
reviews each application for informa-
tion that shows that the proposed 
project appropriately relates to the 
mission of the State-Federal rehabili-
tation service programs. 

(2) The Secretary looks for informa-
tion that shows that the proposed 
project can be expected to improve the 
skills and competence of— 

(i) Personnel engaged in the adminis-
tration or delivery of rehabilitation 
services; and 

(ii) Others with an interest in the de-
livery of rehabilitation services. 

(b) [Reserved] 

(Authority: 29 U.S.C. 711(c) and 774) 

[62 FR 10406, Mar. 6, 1997] 

Subpart E—What Conditions Must 
Be Met by a Grantee? 

§ 390.40 What are the matching re-
quirements? 

A grantee must contribute to the 
cost of a project under this program in 
an amount satisfactory to the Sec-
retary. The part of the costs to be 
borne by the grantee is determined by 
the Secretary at the time of the award. 

(Authority: Secs. 12(c) and 302 of the Act; 29 
U.S.C. 711(c) and 774) 

§ 390.41 What are allowable costs? 
(a) In addition to those allowable 

costs established in EDGAR §§ 75.530– 
75.562, the following items are allow-
able under short-term training 
projects: 

(1) Trainee per diem costs; 
(2) Trainee travel in connection with 

a training course; 
(3) Trainee registration fees; and 
(4) Special accommodations for train-

ees with handicaps. 
(b) The preparation of training mate-

rials may not be supported under a 
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short-term training grant unless the 
materials are essential for the conduct 
of the seminar, institute, workshop or 
other short course for which the grant 
support has been provided. 

(Authority: Secs. 12(c) and 302 of the Act; 29 
U.S.C. 711(c) and 774) 

[45 FR 86386, Dec. 30, 1980, as amended at 53 
FR 17148, May 13, 1988] 

PART 395—VENDING FACILITY 
PROGRAM FOR THE BLIND ON 
FEDERAL AND OTHER PROPERTY 

Subpart A—Definitions 

Sec. 
395.1 Terms. 

Subpart B—The State Licensing Agency 

395.2 Application for designation as a State 
licensing agency; general. 

395.3 Application for designation as State 
licensing agency; content. 

395.4 State rules and regulations. 
395.5 Approval of application for designa-

tion as State licensing agency. 
395.6 Vendor ownership of vending facilities. 
395.7 The issuance and conditions of li-

censes. 
395.8 Distribution and use of income from 

vending machines on Federal property. 
395.9 The setting aside of funds by the State 

licensing agency. 
395.10 The maintenance and replacement of 

vending facility equipment. 
395.11 Training program for blind individ-

uals. 
395.12 Access to program and financial in-

formation. 
395.13 Evidentiary hearings and arbitration 

of vendor complaints. 
395.14 The State Committee of Blind Ven-

dors. 
395.15 Use of nominee agreements. 
395.16 Permit for the establishment of vend-

ing facilities. 
395.17 Suspension of designation as State li-

censing agency. 

Subpart C—Federal Property Management 

395.30 The location and operation of vending 
facilities for blind vendors on Federal 
property. 

395.31 Acquisition and occupation of Fed-
eral property. 

395.32 Collection and distribution of vending 
machine income from vending machines 
on Federal property. 

395.33 Operation of cafeterias by blind ven-
dors. 

395.34 Application for permits. 
395.35 Terms of permit. 

395.36 Enforcement procedures. 
395.37 Arbitration of State licensing agency 

complaints. 
395.38 Reports. 

AUTHORITY: Sec. 2, 49 Stat. 1559, as amend-
ed; 20 U.S.C. 107a. 

SOURCE: 42 FR 15802, Mar. 23, 1977, unless 
otherwise noted. Redesignated at 45 FR 77369, 
Nov. 21, 1980, and further redesignated at 46 
FR 5417, Jan. 19, 1981. 

Subpart A—Definitions 
§ 395.1 Terms. 

Unless otherwise indicated in this 
part, the terms below are defined as 
follows: 

(a) Act means the Randolph-Sheppard 
Vending Stand Act (Pub. L. 74–732), as 
amended by Pub. L. 83–565 and Pub. L. 
93–516, 20 U.S.C., ch. 6A, Sec 107. 

(b) Blind licensee means a blind per-
son licensed by the State licensing 
agency to operate a vending facility on 
Federal or other property. 

(c) Blind person means a person who, 
after examination by a physician 
skilled in diseases of the eye or by an 
optometrist, whichever such person 
shall select, has been determined to 
have 

(1) Not more than 20/200 central vis-
ual acuity in the better eye with cor-
recting lenses, or 

(2) An equally disabling loss of the 
visual field as evidenced by a limita-
tion to the field of vision in the better 
eye to such a degree that its widest di-
ameter subtends an angle of no greater 
than 20°. 

(d) Cafeteria means a food dispensing 
facility capable of providing a broad 
variety of prepared foods and beverages 
(including hot meals) primarily 
through the use of a line where the cus-
tomer serves himself from displayed se-
lections. A cafeteria may be fully auto-
matic or some limited waiter or wait-
ress service may be available and pro-
vided within a cafeteria and table or 
booth seating facilities are always pro-
vided. 

(e) Secretary means the Secretary of 
the Rehabilitation Services Adminis-
tration. 

(f) Direct competition means the pres-
ence and operation of a vending ma-
chine or a vending facility on the same 
premises as a vending facility operated 
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by a blind vendor, except that vending 
machines or vending facilities operated 
in areas serving employees the major-
ity of whom normally do not have di-
rect access (in terms of uninterrupted 
ease of approach and the amount of 
time required to patronize the vending 
facility) to the vending facility oper-
ated by a blind vendor shall not be con-
sidered to be in direct competition 
with the vending facility operated by a 
blind vendor. 

(g) Federal property means any build-
ing, land, or other real property owned, 
leased, or occupied by any department, 
agency or instrumentality of the 
United States (including the Depart-
ment of Defense and the U.S. Postal 
Service), or any other instrumentality 
wholly owned by the United States, or 
by any department or agency of the 
District of Columbia or any territory 
or possession of the United States. 

(h) Individual location installation or 
facility means a single building or a 
self-contained group of buildings. In 
order for two or more buildings to be 
considered to be a self-contained group 
of buildings, such buildings must be lo-
cated in close proximity to each other, 
and a majority of the Federal employ-
ees housed in any such building must 
regularly move from one building to 
another in the course of official busi-
ness during normal working days. 

(i) License means a written instru-
ment issued by the State licensing 
agency to a blind person, authorizing 
such person to operate a vending facil-
ity on Federal or other property. 

(j) Management services means super-
vision, inspection, quality control, con-
sultation, accounting, regulating, in- 
service training, and other related 
services provided on a systematic basis 
to support and improve vending facili-
ties operated by blind vendors. Manage-
ment services does not include those 
services or costs which pertain to the 
on-going operation of an individual fa-
cility after the initial establishment 
period. 

(k) Net proceeds means the amount re-
maining from the sale of articles or 
services of vending facilities, and any 
vending machine or other income ac-
cruing to blind vendors after deducting 
the cost of such sale and other ex-
penses (excluding set-aside charges re-

quired to be paid by such blind ven-
dors). 

(l) Nominee means a nonprofit agency 
or organization designated by the 
State licensing agency through a writ-
ten agreement to act as its agent in 
the provision of services to blind li-
censees under the State’s vending facil-
ity program. 

(m) Normal working hours means an 
eight hour work period between the ap-
proximate hours of 8:00 a.m., to 6:00 
p.m., Monday through Friday. 

(n) Other property means property 
which is not Federal property and on 
which vending facilities are established 
or operated by the use of any funds de-
rived in whole or in part, directly or in-
directly, from the operation of vending 
facilities on any Federal property. 

(o) Permit means the official approval 
given a State licensing agency by a de-
partment, agency or instrumentality 
in control of the maintenance, oper-
ation, and protection of Federal prop-
erty, or person in control of other prop-
erty, whereby the State licensing agen-
cy is authorized to establish a vending 
facility. 

(p) Program means all the activities 
of the licensing agency under this part 
related to vending facilities on Federal 
and other property. 

(q) Satisfactory site means an area 
fully accessible to vending facility pa-
trons and having: 

(1) Effective on March 23, 1977 a min-
imum of 250 square feet available for 
the vending and storage of articles nec-
essary for the operation of a vending 
facility; and 

(2) Sufficient electrical plumbing, 
heating, and ventilation outlets for the 
location and operation of a vending fa-
cility in accordance with applicable 
health laws and building codes. 

(r) Secretary means the Secretary of 
Education. 

(s) Set-aside funds means funds which 
accrue to a State licensing agency 
from an assessment against the net 
proceeds of each vending facility in the 
State’s vending facility program and 
any income from vending machines on 
Federal property which accrues to the 
State licensing agency. 

(t) State means a State, territory, 
possession, Puerto Rico, or the District 
of Columbia. 
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(u) State vocational rehabilitation agen-
cy means that agency in the State pro-
viding vocational rehabilitation serv-
ices to the blind as the sole State agen-
cy under a State plan for vocational re-
habilitation services approved pursu-
ant to the provisions of the Rehabilita-
tion Act of 1973 (29 U.S.C., ch. 16). 

(v) State licensing agency means the 
State agency designated by the Sec-
retary under this part to issue licenses 
to blind persons for the operation of 
vending facilities on Federal and other 
property. 

(w) United States includes the several 
States, territories, and possessions of 
the United States, Puerto Rico, and 
the District of Columbia. 

(x) Vending facility means automatic 
vending machines, cafeterias, snack 
bars, cart service, shelters, counters, 
and such other appropriate auxiliary 
equipment which may be operated by 
blind licensees and which is necessary 
for the sale of newspapers, periodicals, 
confections, tobacco products, foods, 
beverages, and other articles or serv-
ices dispensed automatically or manu-
ally and prepared on or off the prem-
ises in accordance with all applicable 
health laws, and including the vending 
or exchange of changes for any lottery 
authorized by State law and conducted 
by an agency of a State within such 
State. 

(y) Vending machine, for the purpose 
of assigning vending machine income 
under this part, means a coin or cur-
rency operated machine which dis-
penses articles or services, except that 
those machines operated by the United 
States Postal Service for the sale of 
postage stamps or other postal prod-
ucts and services, machines providing 
services of a recreational nature, and 
telephones shall not be considered to 
be vending machines. 

(z) Vending machine income means re-
ceipts (other than those of a blind ven-
dor) from vending machine operations 
on Federal property, after deducting 
the cost of goods sold (including rea-
sonable service and maintenance costs 
in accordance with customary business 
practices of commercial vending con-
cerns, where the machines are oper-
ated, serviced, or maintained by, or 
with the approval of, a department, 
agency, or instrumentality of the 

United States, or commissions paid 
(other than to a blind vendor) by a 
commercial vending concern which op-
erates, services, and maintains vending 
machines on Federal property for, or 
with the approval of, a department, 
agency, or instrumentality of the 
United States. 

(aa) Vendor means a blind licensee 
who is operating a vending facility on 
Federal or other property. 

(bb) Vocational rehabilitation services 
means those services as defined in 
§ 1361.1(ee) (1) and (2) of this chapter. 

Subpart B—The State Licensing 
Agency 

§ 395.2 Application for designation as a 
State licensing agency; general. 

(a) An application for designation as 
a State licensing agency may be sub-
mitted only by the State vocational re-
habilitation agency providing voca-
tional rehabilitation services to the 
blind under an approved State plan for 
vocational rehabilitation services 
under part 1361 of this chapter. 

(b) Such application shall be: 
(1) Submitted in writing to the Sec-

retary; 
(2) Approved by the chief executive of 

the State; and 
(3) Transmitted over the signature of 

the administrator of the State agency 
making application. 

§ 395.3 Application for designation as 
State licensing agency; content. 

(a) An application for designation as 
a State licensing agency under § 395.2 
shall indicate: 

(1) The State licensing agency’s legal 
authority to administer the program, 
including its authority to promulgate 
rules and regulations to govern the 
program; 

(2) The State licensing agency’s orga-
nization for carrying out the program, 
including a description of the methods 
for coordinating the State’s vending fa-
cility program and the State’s voca-
tional rehabilitation program, with 
special reference to the provision of 
such post-employment services nec-
essary to assure that the maximum vo-
cational potential of each blind vendor 
is achieved; 
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(3) The policies and standards to be 
employed in the selection of suitable 
locations for vending facilities; 

(4) The methods to be used to ensure 
the continuing and active participation 
of the State Committee of Blind Ven-
dors in matters affecting policy and 
program development and administra-
tion. 

(5) The policies to be followed in 
making suitable vending facility equip-
ment and adequate initial stock avail-
able to a vendor; 

(6) The sources of funds for the ad-
ministration of the program; 

(7) The policies and standards gov-
erning the relationship of the State li-
censing agency to the vendors, includ-
ing their selection, duties, supervision, 
transfer, promotion, financial partici-
pation, rights to a full evidentiary 
hearing concerning a State licensing 
agency action, and, where necessary, 
rights for the submittal of complaints 
to an arbitration panel; 

(8) The methods to be followed in pro-
viding suitable training, including on- 
the-job training and, where appro-
priate, upward mobility training, to 
blind vendors; 

(9) The arrangements made or con-
templated, if any, for the utilization of 
the services of any nominee under 
§ 395.15; the agreements therefor and 
the services to be provided; the proce-
dures for the supervision and control of 
the services provided by such nominee 
and the methods used in evaluating 
services received, the basis for remu-
neration, and the fiscal controls and 
accounting procedures; 

(10) The arrangements made or con-
templated, if any, for the vesting in ac-
cordance with the laws of the State, of 
the right, title to, and interest in vend-
ing facility equipment or stock (includ-
ing vending machines), used in the pro-
gram, in a nominee to hold such right, 
title to, and interest for program pur-
poses; and 

(11) The assurances of the State li-
censing agency that it will: 

(i) Cooperate with the Secretary in 
applying the requirements of the Act 
in a uniform manner; 

(ii) Take effective action, including 
the termination of licenses, to carry 
out full responsibility for the super-
vision and management of each vend-

ing facility in its program in accord-
ance with its established rules and reg-
ulations, this part, and the terms and 
conditions governing the permit; 

(iii) Submit promptly to the Sec-
retary for approval a description of any 
changes in the legal authority of the 
State licensing agency, its rules and 
regulations, blind vendor agreements, 
schedules for the setting aside of funds, 
contractual arrangements for the fur-
nishing of services by a nominee, ar-
rangements for carrying general liabil-
ity and product liability insurance, and 
any other matters which form a part of 
the application; 

(iv) If it intends to set aside, or cause 
to be set aside, funds from the net pro-
ceeds of the operation of vending facili-
ties, obtain a prior determination by 
the Secretary that the amount of such 
funds to be set aside is reasonable; 

(v) Establish policies against dis-
crimination of any blind vendor on the 
basis of sex, age, physical or mental 
impairment, creed, color, national ori-
gin, or political affiliation; 

(vi) Furnish each vendor a copy of its 
rules and regulations and a description 
of the arrangements for providing serv-
ices, and take adequate steps to assure 
that each vendor understands the pro-
visions of the permit and any agree-
ment under which he operates, as evi-
denced by his signed statements: 

(vii) Submit to an arbitration panel 
those grievances of any vendor unre-
solved after a full evidentiary hearing; 

(viii) Adopt accounting procedures 
and maintain financial records in a 
manner necessary to provide for each 
vending facility and for the State’s 
vending facility program a classifica-
tion of financial transactions in such 
detail as is sufficient to enable evalua-
tion of performance; and 

(ix) Maintain records and make re-
ports in such form and containing such 
information as the Secretary may re-
quire, make such records available for 
audit purposes, and comply with such 
provisions as the Secretary may find 
necessary to assure the correctness and 
verification of such reports. 

(b) An application submitted under 
§ 395.2 shall be accompanied by a copy 
of State rules and regulations affecting 
the administration and operation of 
the State’s vending facility program. 
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§ 395.4 State rules and regulations. 
(a) The State licensing agency shall 

promulgate rules and regulations 
which have been approved by the Sec-
retary and which shall be adequate to 
assure the effective conduct of the 
State’s vending facility program (in-
cluding State licensing agency proce-
dures covering the conduct of full evi-
dentiary hearings) and the operation of 
each vending facility in accordance 
with this part and with the require-
ments and conditions of each depart-
ment, agency, and instrumentality in 
control of the maintenance, operation, 
and protection of Federal property, in-
cluding the conditions contained in 
permits, as well as in all applicable 
Federal and State laws, local ordi-
nances and regulations. 

(b) Such rules and regulations and 
amendments thereto shall be filed or 
published in accordance with State 
law. 

(c) Such rules and regulations shall 
include provisions adequate to insure 
that the right, title to, and interest in 
each vending facility used in the pro-
gram and the stock will be vested in 
accordance with the laws of the State 
in only the following: 

(1) The State licensing agency; or 
(2) Its nominee, subject to the condi-

tions specified in § 395.15(b); or 
(3) The vendor, in accordance with 

State determination. 
(d) Notwithstanding the provisions of 

paragraph (c) of this section, any right, 
title to, or interest which existed on 
June 30, 1955, in stock may continue so 
long as: 

(1) The interest is in the stock of a 
facility established under the program 
prior to July 1, 1955, and 

(2) The vendor was licensed in the 
program (whether or not for the oper-
ation of the vending facility in ques-
tion) prior to July 1, 1955. 

§ 395.5 Approval of application for des-
ignation as State licensing agency. 

When the Secretary determines that 
an application submitted by a State 
vocational rehabilitation agency under 
§ 395.2, and the accompanying rules and 
regulations indicate a plan of program 
operations which will stimulate and 
enlarge the economic opportunities for 
the blind, and which will meet all other 

requirements of this part, he shall ap-
prove the application and shall des-
ignate the applying State vocational 
rehabilitation agency as the State li-
censing agency. 

§ 395.6 Vendor ownership of vending 
facilities. 

(a) If a State licensing agency deter-
mines under § 395.4(c) that the right, 
title to, and interest in a vending facil-
ity may be vested in the blind vendor, 
the State licensing agency shall enter 
into a written agreement with each 
vendor who is to have such ownership. 
Such agreement shall contain in full 
the terms and conditions governing 
such ownership in accordance with cri-
teria in the State licensing agency’s 
regulations, this part, and the terms 
and conditions of the permit. The cri-
teria established to govern the deter-
mination that the title may be so vest-
ed shall contain reasonable provisions 
to enable a vendor to purchase vending 
facility equipment and to ensure that 
no individual will be denied the oppor-
tunity to become a vendor because of 
his inability to purchase the vending 
facility equipment or the initial stock; 

(b) The State licensing agency shall 
establish in writing and maintain poli-
cies determining whether the vendor- 
owner or the State licensing agency 
shall be required to maintain the vend-
ing facility in good repair and in an at-
tractive condition and replace worn- 
out or obsolete equipment; and if the 
former, such policies shall provide that 
upon such vendor-owner’s failure to do 
so, the State licensing agency may 
make the necessary maintenance, re-
placement, or repairs and make equi-
table arrangements for reimbursement; 

(c) Where the vendor owns such 
equipment and is required to maintain 
the vending facility in good repair and 
in an attractive condition and replace 
worn-out or obsolete equipment, or 
agrees to purchase additional new 
equipment, service charges for such 
purposes shall be equitably reduced and 
the method for determining such 
amount shall be established by the 
State licensing agency in writing; 

(d) Where the vendor owns such 
equipment, the State licensing agency 
shall retain a first option to repurchase 
such equipment, and in the event the 
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vendor-owner dies, or for any other 
reason ceases to be a licensee, or trans-
fers to another vending facility, owner-
ship of such equipment shall become 
vested in the State licensing agency for 
transfer to a successor licensee subject 
to an obligation on its part to pay to 
such vendor-owner or his estate, the 
fair value therein; and 

(e) The vendor-owner, his personal 
representative or next of kin shall be 
entitled to an opportunity for a full 
evidentiary hearing with respect to the 
determination of the amount to be paid 
by the State licensing agency for a 
vendor’s ownership in the equipment. 
When the vendor-owner is dissatisfied 
with any decision rendered as a result 
of such hearing, he may file a com-
plaint with the Secretary under § 395.13 
to request the convening of an ad hoc 
arbitration panel. 

§ 395.7 The issuance and conditions of 
licenses. 

(a) The State licensing agency shall 
establish in writing and maintain ob-
jective criteria for licensing qualified 
applicants, including a provision for 
giving preference to blind persons who 
are in need of employment. Such cri-
teria shall also include provisions to 
assure that licenses will be issued only 
to persons who are determined by the 
State licensing agency to be: 

(1) Blind; 
(2) Citizens of the United States; and 
(3) Certified by the State vocational 

rehabilitation agency as qualified to 
operate a vending facility. 

(b) The State licensing agency shall 
provide for the issuance of licenses for 
an indefinite period but subject to sus-
pension or termination if, after afford-
ing the vendor an opportunity for a full 
evidentiary hearing, the State licens-
ing agency finds that the vending facil-
ity is not being operated in accordance 
with its rules and regulations, the 
terms and conditions of the permit, 
and the terms and conditions of the 
agreement with the vendor. 

(c) The State licensing agency shall 
further establish in writing and main-
tain policies which have been devel-
oped with the active participation of 
the State Committee of Blind Vendors 
and which govern the duties, super-
vision, transfer, promotion, and finan-

cial participation of the vendors. The 
State licensing agency shall also estab-
lish procedures to assure that such 
policies have been explained to each 
blind vendor. 

§ 395.8 Distribution and use of income 
from vending machines on Federal 
property. 

(a) Vending machine income from 
vending machines on Federal property 
which has been disbursed to the State 
licensing agency by a property man-
aging department, agency, or instru-
mentality of the United States under 
§ 395.32 shall accrue to each blind ven-
dor operating a vending facility on 
such Federal property in each State in 
an amount not to exceed the average 
net income of the total number of blind 
vendors within such State, as deter-
mined each fiscal year on the basis of 
each prior year’s operation, except that 
vending machine income shall not ac-
crue to any blind vendor in any 
amount exceeding the average net in-
come of the total number of blind ven-
dors in the United States. No blind 
vendor shall receive less vending ma-
chine income than he was receiving 
during the calendar year prior to Janu-
ary 1, 1974, as a direct result of any 
limitation imposed on such income 
under this paragraph. No limitation 
shall be imposed on income from vend-
ing machines, combined to create a 
vending facility, when such facility is 
maintained, serviced, or operated by a 
blind vendor. Vending machine income 
disbursed by a property managing de-
partment, agency or instrumentality of 
the United States to a State licensing 
agency in excess of the amounts eligi-
ble to accrue to blind vendors in ac-
cordance with this paragraph shall be 
retained by the appropriate State li-
censing agency. 

(b) The State licensing agency shall 
disburse vending machine income to 
blind vendors within the State on at 
least a quarterly basis. 

(c) Vending machine income which is 
retained under paragraph (a) of this 
section by a State licensing agency 
shall be used by such agency for the es-
tablishment and maintenance of retire-
ment or pension plans, for health in-
surance contributions, and for the pro-
vision of paid sick leave and vacation 
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time for blind vendors in such State, if 
it is so determined by a majority vote 
of blind vendors licensed by the State 
licensing agency, after such agency has 
provided to each such vendor informa-
tion on all matters relevant to such 
purposes. Any vending machine income 
not necessary for such purposes shall 
be used by the State licensing agency 
for the maintenance and replacement 
of equipment, the purchase of new 
equipment, management services, and 
assuring a fair minimum return to ven-
dors. Any assessment charged to blind 
vendors by a State licensing agency 
shall be reduced pro rata in an amount 
equal to the total of such remaining 
vending machine income. 

§ 395.9 The setting aside of funds by 
the State licensing agency. 

(a) The State licensing agency shall 
establish in writing the extent to 
which funds are to be set aside or 
caused to be set aside from the net pro-
ceeds of the operation of the vending 
facilities and, to the extent applicable, 
from vending machine income under 
§ 395.8(c) in an amount determined by 
the Secretary to be reasonable. 

(b) Funds may be set aside under 
paragraph (a) of this section only for 
the purposes of: 

(1) Maintenance and replacement of 
equipment; 

(2) The purchase of new equipment; 
(3) Management services; 
(4) Assuring a fair minimum of re-

turn to vendors; or 
(5) The establishment and mainte-

nance of retirement or pension funds, 
health insurance contributions, and 
provision for paid sick leave and vaca-
tion time, if it is so determined by a 
majority vote of blind vendors licensed 
by the State licensing agency, after 
such agency provides to each such ven-
dor information on all matters rel-
evant to such proposed purposes. 

(c) The State licensing agency shall 
further set out the method of deter-
mining the charge for each of the above 
purposes listed in paragraph (b) of this 
section, which will be determined with 
the active participation of the State 
Committee of Blind Vendors and which 
will be designed to prevent, so far as is 
practicable, a greater charge for any 
purpose than is reasonably required for 

that purpose. The State licensing agen-
cy shall maintain adequate records to 
support the reasonableness of the 
charges for each of the purposes listed 
in this section, including any reserves 
necessary to assure that such purposes 
can be achieved on a consistent basis. 

§ 395.10 The maintenance and replace-
ment of vending facility equipment. 

The State licensing agency shall 
maintain (or cause to be maintained) 
all vending facility equipment in good 
repair and in an attractive condition 
and shall replace or cause to be re-
placed worn-out and obsolete equip-
ment as required to ensure the contin-
ued successful operation of the facility. 

§ 395.11 Training program for blind in-
dividuals. 

The State licensing agency shall en-
sure that effective programs of voca-
tional and other training services, in-
cluding personal and vocational adjust-
ment, books, tools, and other training 
materials, shall be provided to blind in-
dividuals as vocational rehabilitation 
services under the Rehabilitation Act 
of 1973 (Pub. L. 93–112), as amended by 
the Rehabilitation Act Amendments of 
1974 (Pub. L. 93–516). Such programs 
shall include on-the-job training in all 
aspects of vending facility operation 
for blind persons with the capacity to 
operate a vending facility, and upward 
mobility training (including further 
education and additional training or 
retraining for improved work opportu-
nities) for all blind licensees. The State 
licensing agency shall further ensure 
that post-employment services shall be 
provided to blind vendors as vocational 
rehabilitation services as necessary to 
assure that the maximum vocational 
potential of such vendors is achieved 
and suitable employment is main-
tained within the State’s vending facil-
ity program. 

§ 395.12 Access to program and finan-
cial information. 

Each blind vendor under this part 
shall be provided access to all financial 
data of the State licensing agency rel-
evant to the operation of the State 
vending facility program, including 
quarterly and annual financial reports, 
provided that such disclosure does not 
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violate applicable Federal or State 
laws pertaining to the disclosure of 
confidential information. Insofar as 
practicable, such data shall be made 
available in braille or recorded tape. At 
the request of a blind vendor State li-
censing agency staff shall arrange a 
convenient time to assist in the inter-
pretation of such financial data. 

§ 395.13 Evidentiary hearings and ar-
bitration of vendor complaints. 

(a) The State licensing agency shall 
specify in writing and maintain proce-
dures whereby such agency affords an 
opportunity for a full evidentiary hear-
ing to each blind vendor (which proce-
dures shall also apply to cases under 
§ 395.6(e)) dissatisfied with any State li-
censing agency action arising from the 
operation or administration of the 
vending facility program. When such 
blind vendor is dissatisfied with any 
action taken or decision rendered as a 
result of such hearing, he may file a 
complaint with the Secretary. Such 
complaint shall be accompanied by all 
available supporting documents, in-
cluding a statement of the decision 
which was rendered and the reasons in 
support thereof. 

(b) The filing of a complaint under 
paragraph (a) of this section with ei-
ther the State licensing agency or the 
Secretary shall indicate consent by the 
blind vendor for the release of such in-
formation as is necessary for the con-
duct of a full evidentiary hearing or 
the hearing of an ad hoc arbitration 
panel. 

(c) Upon receipt of a complaint filed 
by a blind vendor which meets the re-
quirements established by the Sec-
retary, the Secretary shall convene an 
ad hoc arbitration panel which shall, in 
accordance with the provisions of 5 
U.S.C. chapter 5, subchapter II, give 
notice, conduct a hearing, and render 
its decision which shall be final and 
binding on the parties except that such 
decision shall be subject to appeal and 
review as a final agency action for pur-
poses of the provisions of 5 U.S.C. chap-
ter 7. 

(d) The arbitration panel convened by 
the Secretary to hear the grievances of 
blind vendors shall be composed of 
three members appointed as follows: 

(1) One individual designated by the 
State licensing agency; 

(2) One individual designated by the 
blind vendor; and 

(3) One individual not employed by 
the State licensing agency or, where 
appropriate, its parent agency, who 
shall be jointly designated by the other 
members of the panel and who shall 
serve as chairman of the panel. 

(e) If either the State licensing agen-
cy or the blind vendor fails to des-
ignate a member of an arbitration 
panel, the Secretary shall designate 
such member on behalf of such party. 

(f) The decisions of an arbitration 
panel convened by the Secretary under 
this section shall be matters of public 
record and shall be published in the 
FEDERAL REGISTER. 

(g) The Secretary shall pay all rea-
sonable costs of arbitration under this 
section in accordance with a schedule 
of fees and expenses which shall be pub-
lished in the FEDERAL REGISTER. 

(h) The provisions of this section 
shall not require the participation of 
grantors of permits for the operation of 
vending facilities on property other 
than Federal property. 

§ 395.14 The State Committee of Blind 
Vendors. 

(a) The State licensing agency shall 
provide for the biennial election of a 
State Committee of Blind Vendors 
which, to the extent possible, shall be 
fully representative of all blind ven-
dors in the State program on the basis 
of such factors as geography and vend-
ing facility type with a goal of pro-
viding for proportional representation 
of blind vendors on Federal property 
and blind vendors on other property. 
Participation by any blind vendor in 
any election shall not be conditioned 
upon the payment of dues or any other 
fees. 

(b) The State Committee of Blind 
Vendors shall: 

(1) Actively participate with the 
State licensing agency in major admin-
istrative decisions and policy and pro-
gram development decisions affecting 
the overall administration of the 
State’s vending facility program; 
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(2) Receive and transmit to the State 
licensing agency grievances at the re-
quest of blind vendors and serve as ad-
vocates for such vendors in connection 
with such grievances; 

(3) Actively participate with the 
State licensing agency in the develop-
ment and administration of a State 
system for the transfer and promotion 
of blind vendors; 

(4) Actively participate with the 
State licensing agency in the develop-
ment of training and retraining pro-
grams for blind vendors; and 

(5) Sponsor, with the assistance of 
the State licensing agency, meetings 
and instructional conferences for blind 
vendors within the State. 

§ 395.15 Use of nominee agreements. 
(a) The State licensing agency may 

enter into an agreement whereby an-
other agency or organization under-
takes to furnish services to blind ven-
dors. Such agreement shall be in writ-
ing and shall contain provisions which: 

(1) Clearly insure the retention by 
the State licensing agency of full re-
sponsibility for the administration and 
operation of all phases of the program; 

(2) Specify the type and extent of the 
services to be provided under such 
agreement; 

(3) Provide that no set-aside charges 
will be collected from blind vendors ex-
cept as specified in such agreement; 

(4) Specify that no nominee will be 
allowed to exercise any function with 
respect to funds for the purchase of 
new equipment or for assuring a fair 
minimum of return to vendors, except 
to collect and hold solely for disposi-
tion in accordance with the order of 
the State licensing agency any charges 
authorized for those purposes by the li-
censing agency; and 

(5) Specify that only the State licens-
ing agency shall have control with re-
spect to selection, placement, transfer, 
financial participation and termi-
nation of the vendors, and the preser-
vation, utilization, and disposition of 
program assets. 

(b) If the State licensing agency per-
mits any agency or organization other 
than a vendor to hold any right, title 
to, or interest in vending facilities or 
stock, the arrangement shall be one 
permitted by State law and shall speci-

fy in writing that all such right, title 
to, or interest is held by such agency 
or organization as the nominee of the 
State licensing agency for program 
purposes and subject to the paramount 
right of the State licensing agency to 
direct and control the use, transfer, 
and disposition of such vending facili-
ties or stock. 

§ 395.16 Permit for the establishment 
of vending facilities. 

Prior to the establishment of each 
vending facility, other than a cafeteria, 
the State licensing agency shall submit 
an application for a permit setting 
forth the location, the amount of space 
necessary for the operation of the 
vending facility; the type of facility 
and equipment, the number, location 
and type of vending machines and 
other terms and conditions desired to 
be included in the permit. Such appli-
cation shall be submitted for the ap-
proval of the head of the Federal prop-
erty managing department, agency, or 
instrumentality. When an application 
is not approved, the head of the Fed-
eral property managing department, 
agency, or instrumentality shall advise 
the State licensing agency in writing 
and shall indicate the reasons for the 
disapproval. 

§ 395.17 Suspension of designation as 
State licensing agency. 

(a) If the Secretary has reason to be-
lieve that, in the administration of the 
program, there is a failure on the part 
of any State licensing agency to com-
ply substantially with the Act and this 
part, he shall so inform such agency in 
writing, setting forth, in detail, the 
areas in which there is such failure and 
giving it a reasonable opportunity to 
comply. 

(b) If, after the lapse of a reasonable 
time, the Secretary is of the opinion 
that such failure to comply still con-
tinues and that the State licensing 
agency is not taking the necessary 
steps to comply, he shall offer to such 
agency, by reasonable notice in writing 
thereto and to the chief executive of 
the State, an opportunity for a hearing 
before the Secretary (or person des-
ignated by the Secretary) to determine 
whether there is a failure on the part 
of such agency to comply substantially 
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with the provisions of the Act and of 
this part. 

(c) If it is thereupon determined that 
there is a failure on the part of such 
agency to comply substantially with 
the Act and this part, appropriate writ-
ten notice shall be given to such agen-
cy and to the chief executive of the 
State suspending such agency’s des-
ignation as licensing agency effective 
90 days from the date of such notice. A 
copy of such written notice shall be 
given to each department, agency, or 
instrumentality of the United States 
responsible for the maintenance, oper-
ation, and protection of Federal prop-
erty on which vending machines sub-
ject to the requirements of § 395.32 are 
located in the State. Upon the suspen-
sion of such designation, vending ma-
chine income from vending machines 
on Federal property due for accrual to 
the State licensing agency under 
§ 395.32 shall be retained in escrow by 
such department, agency, or instru-
mentality of the United States respon-
sible for the maintenance, operation 
and protection of the Federal property 
on which such vending machines are lo-
cated, pending redesignation of the 
State licensing agency or rescission of 
the suspension under paragraph (e) of 
this section. 

(d) If, before the expiration of such 90 
days, the Secretary (or person des-
ignated by him) determines that the 
State licensing agency is taking the 
necessary steps to comply, he may 
postpone the effective date of such sus-
pension for such time as he deems nec-
essary in the best interest of the pro-
gram. 

(e) If, prior to the effective date of 
such suspension, the Secretary (or per-
son designated by him) finds that there 
is no longer a failure on the part of the 
State licensing agency to comply sub-
stantially with the provisions of the 
Act and this part, he shall so notify the 
agency, the chief executive of the 
State, and each Federal department, 
agency, or instrumentality required to 
place funds in escrow under paragraph 
(c) of this section, in which event the 
suspension of the designation shall not 
become effective and the requirement 
to place funds in escrow shall be termi-
nated. 

Subpart C—Federal Property 
Management 

§ 395.30 The location and operation of 
vending facilities for blind vendors 
on Federal property. 

(a) Each department, agency, or in-
strumentality of the United States in 
control of the maintenance, operation, 
and protection of Federal property 
shall take all steps necessary to assure 
that, wherever feasible, in light of ap-
propriate space and potential patron-
age, one or more vending facilities for 
operation by blind licensees shall be lo-
cated on all Federal property Provided 
that the location or operation of such 
facility or facilities would not ad-
versely affect the interests of the 
United States. Blind persons licensed 
by State licensing agencies shall be 
given priority in the operation of vend-
ing facilities on any Federal property. 

(b) Any limitation on the location or 
operation of a vending facility for blind 
vendors by a department, agency or in-
strumentality of the United States 
based on a finding that such location 
or operation or type of location or op-
eration would adversely affect the in-
terests of the United States shall be 
fully justified in writing to the Sec-
retary who shall determine whether 
such limitation is warranted. A deter-
mination made by the Secretary con-
cerning such limitation shall be bind-
ing on any department, agency, or in-
strumentality of the United States af-
fected by such determination. The Sec-
retary shall publish such determina-
tion in the FEDERAL REGISTER along 
with supporting documents directly re-
lating to the determination. 

(c) Priority in the operation of vend-
ing facilities in areas administered by 
the National Park Service or the Na-
tional Aeronautics and Space Adminis-
tration shall be given to blind vendors. 
Priority in the awarding of contracts 
for the operation of concessions in such 
areas when such concessions provide 
accommodations, facilities, and serv-
ices of a scope or of a character not 
generally available in vending facili-
ties operated by blind vendors shall be 
given in accordance with the provisions 
of the Concession Policy Act (Pub. L. 
98–249, 16 U.S.C. 1) or the National Aer-
onautics and Space Act of 1958, as 
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amended (Pub. L. 85–568, 42 U.S.C. 2473). 
The provisions of this part shall not 
apply when all accommodations, facili-
ties, or services in such areas are oper-
ated by a single responsible conces-
sioner. 

§ 395.31 Acquisition and occupation of 
Federal property. 

(a) Effective January 2, 1975, no de-
partment, agency, or instrumentality 
of the United States shall undertake to 
acquire by ownership, rent, or lease, or 
to otherwise occupy, in whole or in 
part, any building unless it is deter-
mined that such building includes a 
satisfactory site or sites for the loca-
tion and operation of a vending facility 
by a blind vendor. In those cases where 
a purchase contract, an agreement to 
lease, or other similar commitment 
was entered into prior to January 2, 
1975, the provisions of this paragraph 
shall not apply. 

(b) Effective January 2, 1975, no de-
partment, agency, or instrumentality 
of the United States, shall undertake 
to occupy, in whole or in part, any 
building which is to be constructed, 
substantially altered, or renovated, or 
in the case of a building which is occu-
pied on January 2, 1975 by a depart-
ment, agency, or instrumentality of 
the United States, no such department, 
agency, or instrumentality shall under-
take to substantially alter or renovate 
such building, unless it is determined 
that the design for such construction, 
substantial alteration, or renovation 
includes a satisfactory site or sites for 
the location and operation of a vending 
facility by a blind vendor. In those 
cases where a design contract or other 
similar commitment was entered into 
prior to January 2, 1975, the provisions 
of this paragraph shall not apply. For 
purposes of this paragraph, substantial 
alteration or renovation of a building 
means a permanent material change in 
the floor area of such building which 
would render such building appropriate 
for the location and operation of a 
vending facility by a blind vendor. 

(c) The determination that a building 
contains a satisfactory site or sites 
under paragraph (a) or (b) of this sec-
tion shall be made after consultation 
between the State licensing agency and 
the head of the department, agency, or 

instrumentality of the United States 
which is planning to acquire or other-
wise occupy such building. In order to 
make such determination, effective on 
the publication date of this part each 
such department, agency, or instru-
mentality shall provide to the appro-
priate State licensing agency written 
notice of its intention to acquire or 
otherwise occupy such building. Such 
written notice shall be by certified or 
registered mail with return receipt and 
shall be provided as early as prac-
ticable but no later than 60 days prior 
to such intended action. The written 
notice shall indicate that a satisfac-
tory site or sites for the location and 
operation of a vending facility by blind 
persons is included in the plans for the 
building to be acquired or otherwise oc-
cupied and shall further assure that 
the State licensing agency shall be af-
forded the opportunity to determine 
whether such building includes a satis-
factory site or sites for a vending facil-
ity. The written notice shall further 
assure that the State licensing agency, 
subject to the approval of the head of 
the Federal property managing depart-
ment, agency, or instrumentality, shall 
be offered the opportunity to select the 
location and type of vending facility to 
be operated by a blind vendor prior to 
the completion of the final space lay-
out of the building. The receipt of such 
written notice shall be acknowledged 
in writing promptly by the State li-
censing agency but no later than with-
in 30 days and the State licensing agen-
cy shall indicate at that time whether 
it is interested in establishing a vend-
ing facility. A copy of the written no-
tice to the State licensing agency and 
the State licensing agency’s acknowl-
edgement shall be provided to the Sec-
retary. 

(d) When, after a written notice has 
been provided under paragraph (c) of 
this section, the State licensing agency 
determines that the number of persons 
using the Federal property is or will be 
insufficient to support a vending facil-
ity, and the Secretary concurs with 
such determination, the provisions of 
paragraphs (a) and (b) of this section 
shall not apply. The provisions of para-
graphs (a) and (b) of this section shall 
also not apply when fewer than 100 
Federal Government employees are or 
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will be located during normal working 
hours in the building to be acquired or 
otherwise occupied or when such build-
ing contains less than 15,000 square feet 
of interior space to be utilized for Fed-
eral Government purposes in the case 
of buildings in which services are to be 
provided to the public. 

(e) The operation of a vending facil-
ity established under pre-existing ar-
rangements shall not be affected by the 
provisions of this section. The provi-
sions of this section shall further not 
preclude future arrangements under 
which vending facilities to be operated 
by blind vendors may be established in 
buildings of a size or with an employee 
population less than that specified in 
paragraph (d) of this section: Provided, 
That both the State licensing agency 
and the Federal property managing de-
partment, agency or instrumentality 
concur in such establishment. 

(f) Each department, agency, and in-
strumentality of the United States, 
when leasing property in privately 
owned buildings, shall make every ef-
fort to lease property capable of ac-
commodating a vending facility. When, 
however, such department, agency, or 
instrumentality is leasing part of a pri-
vately owned building in which prior to 
the execution of the lease, the lessor or 
any of his tenants had in operation or 
had entered into a contract for the op-
eration of a restaurant or other food 
facility in a part of the building not in-
cluded in such lease and the operation 
of a vending facility by a blind vendor 
would be in proximate and substantial 
direct competition with such res-
taurant or other food facility, the pro-
visions of paragraphs (a), (b), and (c) of 
this section shall not apply. 

§ 395.32 Collection and distribution of 
vending machine income from 
vending machines on Federal prop-
erty. 

(a) The on-site official responsible for 
the Federal property of each property 
managing department, agency, or in-
strumentality of the United States, in 
accordance with established procedures 
of such department, agency, or instru-
mentality, shall be responsible for the 
collection of, and accounting for, vend-
ing machine income from vending ma-
chines on Federal property under his 

control and shall otherwise ensure 
compliance with the provisions of this 
section. 

(b) Effective January 2, 1975, 100 per 
centum of all vending machine income 
from vending machines on Federal 
property which are in direct competi-
tion with a vending facility operated 
by a blind vendor shall accure to the 
State licensing agency which shall dis-
burse such income to such blind vendor 
operating such vending facility on such 
property provided that the total 
amount of such income accruing to 
such blind vendor does not exceed the 
maximum amount determined under 
§ 395.8(a). In the event that there is in-
come from such vending machines in 
excess of the maximum amount which 
may be disbursed to the blind vendor 
under § 395.8(a), such additional income 
shall accrue to the State licensing 
agency for purposes determined in ac-
cordance with § 395.8(c). 

(c) Effective January 2, 1975, 50 per 
centum of all vending machine income 
from vending machines on Federal 
property which are not in direct com-
petition with a vending facility oper-
ated by a blind vendor shall accrue to 
the State licensing agency which shall 
disburse such income to the blind ven-
dor operating such vending facility on 
such property. In the event that there 
is no blind vendor, such income shall 
accrue to the State licensing agency, 
except as indicated under paragraph (d) 
of this section. The total amount of 
such income disbursed to such blind 
vendor shall not exceed the maximum 
amount determined under § 395.8(a). In 
the event that there is income from 
such vending machines in excess of the 
maximum amount which may accrue 
to the blind vendor under § 395.8(a), 
such additional income shall accrue to 
the State licensing agency for purposes 
determined in accordance with 
§ 395.8(c). 

(d) Effective January 2, 1975, 30 per 
centum of all vending machine income 
from vending machines, which are not 
in direct competition with a vending 
facility operated by a blind vendor and 
which are on Federal property at which 
at least 50 per centum of the total 
hours worked on the premises occurs 
during a period other than normal 
working hours, shall accrue to the 
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State licensing agency which shall dis-
burse such income to the blind vendor 
operating a vending facility on such 
property. In the event that there is no 
blind vendor on such property, such in-
come shall accrue to the State licens-
ing agency. The total amount of such 
income disbursed to such blind vendor 
shall not exceed the maximum amount 
determined under § 395.8(a). In the 
event that there is income from such 
vending machines in excess of the max-
imum amount which may be disbursed 
to the blind vendor under § 395.8(a), 
such additional income shall accrue to 
the State licensing agency for purposes 
determined in accordance with 
§ 395.8(c). 

(e) The determination that a vending 
machine on Federal property is in di-
rect competition with a vending facil-
ity operated by a blind vendor shall be 
the responsibility of the on-site official 
responsible for the Federal property of 
each property managing department, 
agency or instrumentality of the 
United States, subject to the concur-
rence of the State licensing agency. 

(f) In the case of vending machine in-
come which, prior to the effective date 
of this part, has been disbursed to a 
blind vendor by a property managing 
department, agency, or instrumen-
tality from proceeds which accrued 
from operations subsequent to January 
2, 1975, pursuant to agreements in ef-
fect prior to such time, such income 
may be deducted, at the discretion of 
such property managing department, 
agency or instrumentality, from vend-
ing machine income due to the State 
licensing agency under paragraphs (b), 
(c), or (d) of this section. 

(g) The collection of vending machine 
income and its disbursement to the ap-
propriate State licensing agency shall 
be conducted on at least a quarterly 
basis. 

(h) All arrangements pertaining to 
the operation of vending machines on 
Federal property not covered by con-
tract with, or by permits issued to, 
State licensing agencies, shall be re-
negotiated upon the expiration of the 
existing contract or other arrangement 
for consistency with the provisions of 
this section. 

(i) The provisions of this section 
shall not apply to income from vending 

machines within operated retail sales 
outlets under the control of post ex-
change or ships’ stores systems author-
ized under title 10 U.S.C.; to income 
from vending machines operated by the 
Veterans Canteen Service; or to income 
from vending machines not in direct 
competition with a blind vending facil-
ity at individual locations, installa-
tions, or facilities on Federal property 
the total of which at such individual 
locations, installations, or facilities 
does not exceed $3,000 annually. 

(j) The provisions of this section 
shall not operate to preclude pre-exist-
ing or future arrangements, or regula-
tions of departments, agencies, or in-
strumentalities of the United States, 
under which blind vendors or State li-
censing agencies may: 

(1) Receive a greater percentage or 
amount of vending machine income 
than that specified in paragraphs (b), 
(c), and (d) of this section, or 

(2) Receive vending machine income 
from individual locations, installa-
tions, or facilities on Federal property 
the total of which at such individual 
locations, installations, or facilities 
does not exceed $3,000 annually. 

§ 395.33 Operation of cafeterias by 
blind vendors. 

(a) Priority in the operation of cafe-
terias by blind vendors on Federal 
property shall be afforded when the 
Secretary determines, on an individual 
basis, and after consultation with the 
appropriate property managing depart-
ment, agency, or instrumentality, that 
such operation can be provided at a 
reasonable cost, with food of a high 
quality comparable to that currently 
provided employees, whether by con-
tract or otherwise. Such operation 
shall be expected to provide maximum 
employment opportunities to blind 
vendors to the greatest extent possible. 

(b) In order to establish the ability of 
blind vendors to operate a cafeteria in 
such a manner as to provide food serv-
ice at comparable cost and of com-
parable high quality as that available 
from other providers of cafeteria serv-
ices, the appropriate State licensing 
agency shall be invited to respond to 
solicitations for offers when a cafeteria 
contract is contemplated by the appro-
priate property managing department, 
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agency, or instrumentality. Such so-
licitations for offers shall establish cri-
teria under which all responses will be 
judged. Such criteria may include sani-
tation practices, personnel, staffing, 
menu pricing and portion sizes, menu 
variety, budget and accounting prac-
tices. If the proposal received from the 
State licensing agency is judged to be 
within a competitive range and has 
been ranked among those proposals 
which have a reasonable chance of 
being selected for final award, the 
property managing department, agen-
cy, or instrumentality shall consult 
with the Secretary as required under 
paragraph (a) of this section. If the 
State licensing agency is dissatisfied 
with an action taken relative to its 
proposal, it may file a complaint with 
the Secretary under the provisions of 
§ 395.37. 

(c) All contracts or other existing ar-
rangements pertaining to the operation 
of cafeterias on Federal property not 
covered by contract with, or by per-
mits issued to, State licensing agencies 
shall be renegotiated subsequent to the 
effective date of this part on or before 
the expiration of such contracts or 
other arrangements pursuant to the 
provisions of this section. 

(d) Notwithstanding the require-
ments of paragraphs (a) and (b) of this 
section, Federal property managing de-
partments, agencies, and instrumental-
ities may afford priority in the oper-
ation of cafeterias by blind vendors on 
Federal property through direct nego-
tiations with State licensing agencies 
whenever such department, agency, or 
instrumentality determines, on an in-
dividual basis, that such operation can 
be provided at a reasonable cost, with 
food of a high quality comparable to 
that currently provided employees: 
Provided, however, That the provisions 
of paragraphs (a) and (b) of this section 
shall apply in the event that the nego-
tiations authorized by this paragraph 
do not result in a contract. 

§ 395.34 Application for permits. 

Applications for permits for the oper-
ation of vending facilities other than 
cafeterias shall be made in writing on 
the appropriate form, and submitted 
for the review and approval of the head 

of the Federal property managing de-
partment, agency, or instrumentality. 

§ 395.35 Terms of permit. 
Every permit shall describe the loca-

tion of the vending facility including 
any vending machines located on other 
than the facility premises and shall be 
subject to the following provisions: 

(a) The permit shall be issued in the 
name of the applicant State licensing 
agency which shall: 

(1) Prescribe such procedures as are 
necessary to assure that in the selec-
tion of vendors and employees for vend-
ing facilities there shall be no discrimi-
nation because of sex, race, age, creed, 
color, national origin, physical or men-
tal disability, or political affiliation; 
and 

(2) Take the necessary action to as-
sure that vendors do not discriminate 
against any person or persons in fur-
nishing, or by refusing to furnish, to 
such person or persons the use of any 
vending facility, including any and all 
services, privileges, accommodations, 
and activities provided thereby, and 
comply with title VI of the Civil Rights 
Act of 1964 and regulations issued pur-
suant thereto. 

(b) The permit shall be issued for an 
indefinite period of time subject to sus-
pension or termination on the basis of 
compliance with agreed upon terms. 

(c) The permit shall provide that: 
(1) No charge shall be made to the 

State licensing agency for normal 
cleaning, maintenance, and repair of 
the building structure in and adjacent 
to the vending facility areas; 

(2) Cleaning necessary for sanitation, 
and the maintenance of vending facili-
ties and vending machines in an or-
derly condition at all times, and the in-
stallation, maintenance, repair, re-
placement, servicing, and removal of 
vending facility equipment shall be 
without cost to the department, agen-
cy, or instrumentality responsible for 
the maintenance of the Federal prop-
erty; and 

(3) Articles sold at vending facilities 
operated by blind licensees may consist 
of newspapers, periodicals, publica-
tions, confections, tobacco products, 
foods, beverages, chances for any lot-
tery authorized by State law and con-
ducted by an agency of a State within 
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such State, and other articles or serv-
ices as are determined by the State li-
censing agency, in consultation with 
the on-site official responsible for the 
Federal property of the property man-
aging department, agency or instru-
mentality, to be suitable for a par-
ticular location. Such articles and 
services may be dispensed automati-
cally or manually and may be prepared 
on or off the premises in accordance 
with all applicable health laws. 

(d) The permit shall further provide 
that vending facilities shall be oper-
ated in compliance with applicable 
health, sanitation, and building codes 
or ordinances. 

(e) The permit shall further provide 
that installation, modification, reloca-
tion, removal, and renovation of vend-
ing facilities shall be subject to the 
prior approval and supervision of the 
on-site official responsible for the Fed-
eral property of the property managing 
department, agency, or instrumen-
tality, and the State licensing agency; 
that costs of relocations initiated by 
the State licensing agency shall be 
paid by the State licensing agency; and 
that costs of relocations initiated by 
the department, agency, or instrumen-
tality shall be borne by such depart-
ment, agency, or instrumentality. 

(f) The operation of a cafeteria by a 
blind vendor shall be covered by a con-
tractual agreement and not by a per-
mit. 

§ 395.36 Enforcement procedures. 
(a) The State licensing agency shall 

attempt to resolve day-to-day problems 
pertaining to the operation of the 
vending facility in an informal manner 
with the participation of the blind ven-
dor and the on-site official responsible 
for the property of the property man-
aging department, agency, or instru-
mentality as necessary. 

(b) Unresolved disagreements con-
cerning the terms of the permit, the 
Act, or the regulations in this part and 
any other unresolved matters shall be 
reported in writing to the State licens-
ing agency supervisory personnel by 
the Regional or other appropriate offi-
cial of the Federal property managing 
department, agency, or instrumen-
tality in an attempt to resolve the 
issue. 

§ 395.37 Arbitration of State licensing 
agency complaints. 

(a) Whenever any State licensing 
agency determines that any depart-
ment, agency, or instrumentality of 
the United States which has control of 
the maintenance, operation, and pro-
tection of Federal property is failing to 
comply with the provisions of the Act 
or of this part and all informal at-
tempts to resolve the issues have been 
unsuccessful, such licensing agency 
may file a complaint with the Sec-
retary. 

(b) Upon receipt of a complaint filed 
under paragraph (a) of this section, the 
Secretary shall convene an ad hoc arbi-
tration panel which shall, in accord-
ance with the provisions of 5 U.S.C. ch. 
5, subchapter II, give notice, conduct a 
hearing and render its decision which 
shall be final and binding on the par-
ties except that such decision shall be 
subject to appeal and review as a final 
agency action for purposes of the provi-
sions of 5 U.S.C. ch. 7. The arbitration 
panel convened by the Secretary to 
hear complaints filed by a State licens-
ing agency shall be composed of three 
members appointed as follows: 

(1) One individual designated by the 
State licensing agency; 

(2) One individual designated by the 
head of the Federal department, agen-
cy, or instrumentality controlling the 
Federal property over which the dis-
pute arose; and 

(3) One individual, not employed by 
the Federal department, agency, or in-
strumentality controlling the Federal 
property over which the dispute arose, 
who shall be jointly designated by the 
other members of the panel and who 
shall serve as chairman of the panel. 

(c) If either the State licensing agen-
cy or the head of the Federal depart-
ment, agency, or instrumentality fails 
to designate a member of an arbitra-
tion panel, the Secretary shall des-
ignate such member on behalf of such 
party. 

(d) If the panel finds that the acts or 
practices of any department, agency, 
or instrumentality are in violation of 
the Act or of this part, the head of any 
such department, agency, or instru-
mentality (subject to any appeal under 
paragraph (b) of this section) shall 
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cause such acts or practices to be ter-
minated promptly and shall take such 
other action as may be necessary to 
carry out the decision of the panel. 

(e) The decisions of an arbitration 
panel convened by the Secretary under 
this section shall be matters of public 
record and shall be published in the 
FEDERAL REGISTER. 

(f) The Secretary shall pay all rea-
sonable costs of arbitration under this 
section in accordance with a schedule 
of fees and expenses which shall be pub-
lished in the FEDERAL REGISTER. 

§ 395.38 Reports. 
At the end of each fiscal year, each 

property managing department, agen-
cy, or instrumentality of the United 
States shall report to the Secretary 
the total number of applications for 
vending facility locations received 
from State licensing agencies, the 
number accepted, the number denied, 
the number still pending, the total 
amount of vending machine income 
collected and the amount of such vend-
ing machine income disbursed to the 
State licensing agency in each State. 

PART 396—TRAINING OF INTER-
PRETERS FOR INDIVIDUALS WHO 
ARE DEAF AND INDIVIDUALS 
WHO ARE DEAF-BLIND 

Subpart A—General 

Sec. 
396.1 What is the Training of Interpreters 

for Individuals Who Are Deaf and Indi-
viduals Who Are Deaf-Blind Program? 

396.2 Who is eligible for an award? 
396.3 What regulations apply? 
396.4 What definitions apply? 
396.5 What activities may the Secretary 

fund? 

Subpart B [Reserved] 

Subpart C—How Does One Apply for an 
Award? 

396.20 What must be included in an applica-
tion? 

Subpart D—How Does the Secretary Make 
an Award? 

396.30 How does the Secretary evaluate an 
application? 

396.31 What additional selection criteria are 
used under this program? 

396.32 What additional factors does the Sec-
retary consider in making awards? 

396.33 What priorities does the Secretary 
apply in making awards? 

AUTHORITY: 29 U.S.C. 771a(f), unless other-
wise noted. 

SOURCE: 59 FR 52220, Oct. 14, 1994, unless 
otherwise noted. 

Subpart A—General 
§ 396.1 What is the Training of Inter-

preters for Individuals Who Are 
Deaf and Individuals Who Are Deaf- 
Blind program? 

The Training of Interpreters for Indi-
viduals Who Are Deaf and Individuals 
Who Are Deaf-Blind program is de-
signed to establish interpreter training 
programs or to assist ongoing pro-
grams to train a sufficient number of 
skilled interpreters throughout the 
country in order to meet the commu-
nication needs of individuals who are 
deaf and individuals who are deaf-blind 
by— 

(a) Training manual, tactile, oral, 
and cued speech interpreters; 

(b) Ensuring the maintenance of the 
skills of interpreters; and 

(c) Providing opportunities for inter-
preters to raise their level of com-
petence. 

(Authority: 29 U.S.C. 771a(f)) 

§ 396.2 Who is eligible for an award? 
Public and private nonprofit agencies 

and organizations, including institu-
tions of higher education, are eligible 
for assistance under this program. 

(Authority: 29 U.S.C. 771a(f)) 

§ 396.3 What regulations apply? 
The following regulations apply to 

the Training of Interpreters for Indi-
viduals Who Are Deaf and Individuals 
Who Are Deaf-Blind program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions That 
Apply to Department Regulations). 
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(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 85 (Government De-
barment and Suspension (Nonprocure-
ment) and Governmentwide Require-
ments for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 86 (Drug-Free Schools 
and Campuses). 

(b) The regulations in this part 396. 
(c) The following regulations in 34 

CFR part 385: 
(1) Section 385.32. 
(2) Section 385.40. 
(3) Section 385.44. 
(4) Section 385.45. 
(5) Section 385.46. 

(Authority: 29 U.S.C. 771a(f)) 

§ 396.4 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms defined in 34 CFR 77.1 
apply to this part: 

Applicant 
Application 
Award 
Equipment 
Grant 
Nonprofit 
Private 
Project 
Public 
Secretary 
Supplies 

(b) Definitions in the rehabilitation 
training regulations. The following 
terms defined in 34 CFR 385.4(b) apply 
to this part: 

Individual With a Disability 
Institution of Higher Education 
(c) Other definitions. The following 

definitions also apply to this part: 
Existing program that has demonstrated 

its capacity for providing interpreter 
training services means an established 
program with— 

(1) A record of training interpreters 
who are serving the deaf and deaf-blind 
communities; and 

(2) An established curriculum that is 
suitable for training interpreters. 

Individual who is deaf means an indi-
vidual who has a hearing impairment 
of such severity that the individual 
must depend primarily upon visual 
modes, such as sign language, lip read-
ing, and gestures, or reading and writ-
ing to facilitate communication. 

Individual who is deaf-blind means an 
individual— 

(1)(i) Who has a central visual acuity 
of 20/200 or less in the better eye with 
corrective lenses, or a field defect such 
that the peripheral diameter of visual 
field subtends an angular distance no 
greater than 20 degrees, or a progres-
sive visual loss having a prognosis 
leading to one or both of these condi-
tions; 

(ii) Who has a chronic hearing im-
pairment so severe that most speech 
cannot be understood with optimum 
amplification, or a progressive hearing 
loss having a prognosis leading to this 
condition; and 

(iii) For whom the combination of 
impairments described in paragraphs 
(1)(i) and (ii) of this definition causes 
extreme difficulty in attaining inde-
pendence in daily life activities, 
achieving psychosocial adjustment, or 
obtaining a vocation; 

(2) Who, despite the inability to be 
measured accurately for hearing and 
vision loss due to cognitive or behav-
ioral constraints, or both, can be deter-
mined through functional and perform-
ance assessment to have severe hearing 
and visual disabilities that cause ex-
treme difficulty in attaining independ-
ence in daily life activities, achieving 
psychosocial adjustment, or obtaining 
vocational objectives; or 

(3) Who meets any other require-
ments that the Secretary may pre-
scribe. 

Interpreter for individuals who are deaf 
means a qualified professional who uses 
sign language skills, cued speech, or 
oral interpreting skills, as appropriate 
to the needs of individuals who are 
deaf, to facilitate communication be-
tween individuals who are deaf and 
other individuals. 

Interpreter for individuals who are 
deaf-blind means a qualified profes-
sional who uses tactile or other manual 
language or fingerspelling modes, as 
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appropriate to the needs of individuals 
who are deaf-blind, to facilitate com-
munication between individuals who 
are deaf-blind and other individuals. 

Qualified professional means an indi-
vidual who has either— 

(1) Met existing national or state cer-
tification or evaluation requirements; 
or 

(2) Successfully demonstrated equiv-
alent interpreting skills through prior 
work experience. 

(Authority: 29 U.S.C. 711(c) and 771a(f); 29 
U.S.C 1905) 

§ 396.5 What activities may the Sec-
retary fund? 

The Secretary provides assistance for 
projects that provide training in inter-
preting skills for persons preparing to 
serve, and persons who are already 
serving, as interpreters for individuals 
who are deaf and as interpreters for in-
dividuals who are deaf-blind in public 
and private agencies, schools, and 
other service-providing institutions. 

(Authority: 29 U.S.C. 771a(f)) 

Subpart B [Reserved] 

Subpart C—How Does One Apply 
for an Award? 

§ 396.20 What must be included in an 
application? 

Each applicant shall include in the 
application— 

(a) A description of the manner in 
which the proposed interpreter train-
ing program will be developed and op-
erated during the five-year period fol-
lowing the award of the grant; 

(b) A description of the geographical 
area to be served by the project; 

(c) A description of the applicant’s 
capacity or potential for providing 
training for interpreters for individuals 
who are deaf and interpreters for indi-
viduals who are deaf-blind; 

(d) An assurance that any interpreter 
trained or retrained under this pro-
gram shall meet any minimum stand-
ards of competency that the Secretary 
may establish; 

(e) An assurance that the project 
shall cooperate or coordinate its ac-
tivities, as appropriate, with the ac-

tivities of other projects funded under 
this program; and 

(f) The descriptions required in 34 
CFR 385.45 with regard to the training 
of individuals with disabilities, includ-
ing those from minority groups, for re-
habilitation careers. 

(Approved by the Office of Management and 
Budget under control number 1820–0018) 

(Authority: 29 U.S.C. 718b(b)(6), 777a(a)(5), 
and 771a(f)) 

Subpart D—How Does the 
Secretary Make an Award? 

§ 396.30 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates applica-
tions under the procedures in 34 CFR 
part 75. 

(b) The Secretary evaluates each ap-
plication using selection criteria in 
§ 396.31. 

(c) In addition to the selection cri-
teria described in paragraph (b) of this 
section, the Secretary evaluates each 
application using— 

(1) Selection criteria in 34 CFR 75.210; 
(2) Selection criteria established 

under 34 CFR 75.209; or 
(3) A combination of selection cri-

teria established under 34 CFR 75.209 
and selection criteria in 34 CFR 75.210. 

(Authority: 29 U.S.C. 771a(f)) 

[62 FR 10406, Mar. 6, 1997] 

§ 396.31 What additional selection cri-
teria are used under this program? 

In addition to the criteria in 34 CFR 
396.30(c), the Secretary uses the fol-
lowing additional selection criterion to 
evaluate an application: 

(a) Demonstrated relationships with 
service providers and consumers. The 
Secretary reviews each application to 
determine the extent to which— 

(1) The proposed interpreter training 
project was developed in consultation 
with service providers; 

(2) The training is appropriate to the 
needs of both individuals who are deaf 
and individuals who are deaf-blind and 
to the needs of public and private agen-
cies that provide services to either in-
dividuals who are deaf or individuals 
who are deaf-blind in the geographical 
area to be served by the training 
project; 
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(3) There is a working relationship 
between the interpreter training 
project and service providers; and 

(4) There are opportunities for indi-
viduals who are deaf and individuals 
who are deaf-blind to be involved in the 
training project. 

(Authority: 29 U.S.C. 771a(f)) 

[62 FR 10406, Mar. 6, 1997] 

§ 396.32 What additional factors does 
the Secretary consider in making 
awards? 

In addition to the selection criteria 
listed in § 396.31 and 34 CFR 75.210, the 
Secretary, in making awards under 
this part, considers the geographical 
distribution of projects throughout the 
country, as appropriate, in order to 

best carry out the purposes of this pro-
gram. To accomplish this, the Sec-
retary may in any fiscal year make 
awards of regional or national scope. 

(Authority: 29 U.S.C. 771a(f)) 

[59 FR 52220, Oct. 14, 1994, as amended at 62 
FR 10406, Mar. 6, 1997] 

§ 396.33 What priorities does the Sec-
retary apply in making awards? 

The Secretary, in making awards 
under this part, gives priority to public 
or private nonprofit agencies or organi-
zations with existing programs that 
have demonstrated their capacity for 
providing interpreter training services. 

(Authority: 29 U.S.C. 771a(f)) 

PARTS 397–399 [RESERVED] 
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FINDING AIDS 

A list of CFR titles, subtitles, chapters, subchapters, and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and 
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually. 

Table of CFR Titles and Chapters 
Alphabetical List of Agencies Appearing in the CFR 
List of CFR Sections Affected 
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IV Miscellaneous Agencies (Parts 400—500) 

Title 2—Grants and Agreements 

SUBTITLE A—OFFICE OF MANAGEMENT AND BUDGET GUIDANCE FOR 
GRANTS AND AGREEMENTS 

I [Reserved] 

II Office of Management and Budget Circulars and Guidance [Re-
served] 

SUBTITLE B—FEDERAL AGENCY REGULATIONS FOR GRANTS AND 
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Title 3—The President 

I Executive Office of the President (Parts 100—199) 

Title 4—Accounts 

I General Accounting Office (Parts 1—99) 

Title 5—Administrative Personnel 
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VerDate May<21>2004 04:59 Jul 18, 2004 Jkt 203130 PO 00000 Frm 00003 Fmt 8092 Sfmt 8092 Y:\SGML\203130B.XXX 203130B



462 

Chap. 
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(Parts 2500—2599) 

XVI Office of Government Ethics (Parts 2600—2699) 

XXI Department of the Treasury (Parts 3100—3199) 

XXII Federal Deposit Insurance Corporation (Part 3201) 
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LXXVI Federal Retirement Thrift Investment Board (Part 8601) 

LXXVII Office of Management and Budget (Part 8701) 
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I Department of Homeland Security, Office of the Secretary 
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I Agricultural Marketing Service (Standards, Inspections, Mar-
keting Practices), Department of Agriculture (Parts 27—209) 

II Food and Nutrition Service, Department of Agriculture (Parts 
210—299) 

III Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 300—399) 

IV Federal Crop Insurance Corporation, Department of Agriculture 
(Parts 400—499) 

V Agricultural Research Service, Department of Agriculture 
(Parts 500—599) 

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699) 

VII Farm Service Agency, Department of Agriculture (Parts 700— 
799) 

VIII Grain Inspection, Packers and Stockyards Administration (Fed-
eral Grain Inspection Service), Department of Agriculture 
(Parts 800—899) 

IX Agricultural Marketing Service (Marketing Agreements and Or-
ders; Fruits, Vegetables, Nuts), Department of Agriculture 
(Parts 900—999) 

X Agricultural Marketing Service (Marketing Agreements and Or-
ders; Milk), Department of Agriculture (Parts 1000—1199) 

XI Agricultural Marketing Service (Marketing Agreements and Or-
ders; Miscellaneous Commodities), Department of Agriculture 
(Parts 1200—1299) 

XIV Commodity Credit Corporation, Department of Agriculture 
(Parts 1400—1499) 

XV Foreign Agricultural Service, Department of Agriculture (Parts 
1500—1599) 

XVI Rural Telephone Bank, Department of Agriculture (Parts 1600— 
1699) 

XVII Rural Utilities Service, Department of Agriculture (Parts 1700— 
1799) 

XVIII Rural Housing Service, Rural Business-Cooperative Service, 
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099) 

XX Local Television Loan Guarantee Board (Parts 2200—2299) 
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V Emergency Oil and Gas Guaranteed Loan Board, Department of 
Commerce (Parts 500—599) 

Title 14—Aeronautics and Space 

I Federal Aviation Administration, Department of Transportation 
(Parts 1—199) 

II Office of the Secretary, Department of Transportation (Aviation 
Proceedings) (Parts 200—399) 
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Chap. 
Title 14—Aeronautics and Space—Continued 

III Commercial Space Transportation, Federal Aviation Adminis-
tration, Department of Transportation (Parts 400—499) 

V National Aeronautics and Space Administration (Parts 1200— 
1299) 

VI Air Transportation System Stabilization (Parts 1300—1399) 

Title 15—Commerce and Foreign Trade 

SUBTITLE A—OFFICE OF THE SECRETARY OF COMMERCE (PARTS 0— 
29) 

SUBTITLE B—REGULATIONS RELATING TO COMMERCE AND FOREIGN 
TRADE 

I Bureau of the Census, Department of Commerce (Parts 30—199) 

II National Institute of Standards and Technology, Department of 
Commerce (Parts 200—299) 

III International Trade Administration, Department of Commerce 
(Parts 300—399) 

IV Foreign-Trade Zones Board, Department of Commerce (Parts 
400—499) 

VII Bureau of Industry and Security, Department of Commerce 
(Parts 700—799) 

VIII Bureau of Economic Analysis, Department of Commerce (Parts 
800—899) 

IX National Oceanic and Atmospheric Administration, Department 
of Commerce (Parts 900—999) 

XI Technology Administration, Department of Commerce (Parts 
1100—1199) 

XIII East-West Foreign Trade Board (Parts 1300—1399) 

XIV Minority Business Development Agency (Parts 1400—1499) 

SUBTITLE C—REGULATIONS RELATING TO FOREIGN TRADE AGREE-
MENTS 

XX Office of the United States Trade Representative (Parts 2000— 
2099) 

SUBTITLE D—REGULATIONS RELATING TO TELECOMMUNICATIONS 
AND INFORMATION 

XXIII National Telecommunications and Information Administration, 
Department of Commerce (Parts 2300—2399) 

Title 16—Commercial Practices 

I Federal Trade Commission (Parts 0—999) 

II Consumer Product Safety Commission (Parts 1000—1799) 

Title 17—Commodity and Securities Exchanges 

I Commodity Futures Trading Commission (Parts 1—199) 

II Securities and Exchange Commission (Parts 200—399) 

IV Department of the Treasury (Parts 400—499) 
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Chap. 
Title 18—Conservation of Power and Water Resources 

I Federal Energy Regulatory Commission, Department of Energy 
(Parts 1—399) 

III Delaware River Basin Commission (Parts 400—499) 

VI Water Resources Council (Parts 700—799) 

VIII Susquehanna River Basin Commission (Parts 800—899) 

XIII Tennessee Valley Authority (Parts 1300—1399) 

Title 19—Customs Duties 

I Bureau of Customs and Border Protection, Department of Home-
land Security; Department of the Treasury (Parts 0—199) 

II United States International Trade Commission (Parts 200—299) 

III International Trade Administration, Department of Commerce 
(Parts 300—399) 

IV Bureau of Immigration and Customs Enforcement, Department 
of Homeland Security (Parts 400—599) 

Title 20—Employees’ Benefits 

I Office of Workers’ Compensation Programs, Department of 
Labor (Parts 1—199) 

II Railroad Retirement Board (Parts 200—399) 

III Social Security Administration (Parts 400—499) 

IV Employees Compensation Appeals Board, Department of Labor 
(Parts 500—599) 

V Employment and Training Administration, Department of Labor 
(Parts 600—699) 

VI Employment Standards Administration, Department of Labor 
(Parts 700—799) 

VII Benefits Review Board, Department of Labor (Parts 800—899) 

VIII Joint Board for the Enrollment of Actuaries (Parts 900—999) 

IX Office of the Assistant Secretary for Veterans’ Employment and 
Training, Department of Labor (Parts 1000—1099) 

Title 21—Food and Drugs 

I Food and Drug Administration, Department of Health and 
Human Services (Parts 1—1299) 

II Drug Enforcement Administration, Department of Justice (Parts 
1300—1399) 

III Office of National Drug Control Policy (Parts 1400—1499) 

Title 22—Foreign Relations 

I Department of State (Parts 1—199) 

II Agency for International Development (Parts 200—299) 

III Peace Corps (Parts 300—399) 
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Chap. 
Title 22—Foreign Relations—Continued 

IV International Joint Commission, United States and Canada 
(Parts 400—499) 

V Broadcasting Board of Governors (Parts 500—599) 

VII Overseas Private Investment Corporation (Parts 700—799) 

IX Foreign Service Grievance Board Regulations (Parts 900—999) 

X Inter-American Foundation (Parts 1000—1099) 

XI International Boundary and Water Commission, United States 
and Mexico, United States Section (Parts 1100—1199) 

XII United States International Development Cooperation Agency 
(Parts 1200—1299) 

XIV Foreign Service Labor Relations Board; Federal Labor Relations 
Authority; General Counsel of the Federal Labor Relations 
Authority; and the Foreign Service Impasse Disputes Panel 
(Parts 1400—1499) 

XV African Development Foundation (Parts 1500—1599) 

XVI Japan-United States Friendship Commission (Parts 1600—1699) 

XVII United States Institute of Peace (Parts 1700—1799) 

Title 23—Highways 

I Federal Highway Administration, Department of Transportation 
(Parts 1—999) 

II National Highway Traffic Safety Administration and Federal 
Highway Administration, Department of Transportation 
(Parts 1200—1299) 

III National Highway Traffic Safety Administration, Department of 
Transportation (Parts 1300—1399) 

Title 24—Housing and Urban Development 

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT (PARTS 0—99) 

SUBTITLE B—REGULATIONS RELATING TO HOUSING AND URBAN DE-
VELOPMENT 

I Office of Assistant Secretary for Equal Opportunity, Department 
of Housing and Urban Development (Parts 100—199) 

II Office of Assistant Secretary for Housing-Federal Housing Com-
missioner, Department of Housing and Urban Development 
(Parts 200—299) 

III Government National Mortgage Association, Department of 
Housing and Urban Development (Parts 300—399) 

IV Office of Housing and Office of Multifamily Housing Assistance 
Restructuring, Department of Housing and Urban Develop-
ment (Parts 400—499) 

V Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development 
(Parts 500—599) 

VI Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development 
(Parts 600—699) [Reserved] 
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Chap. 
Title 24—Housing and Urban Development—Continued 

VII Office of the Secretary, Department of Housing and Urban Devel-
opment (Housing Assistance Programs and Public and Indian 
Housing Programs) (Parts 700—799) 

VIII Office of the Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Section 8 Housing Assistance Programs, Section 202 Di-
rect Loan Program, Section 202 Supportive Housing for the El-
derly Program and Section 811 Supportive Housing for Persons 
With Disabilities Program) (Parts 800—899) 

IX Office of Assistant Secretary for Public and Indian Housing, De-
partment of Housing and Urban Development (Parts 900—1699) 

X Office of Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Interstate Land Sales Registration Program) (Parts 
1700—1799) 

XII Office of Inspector General, Department of Housing and Urban 
Development (Parts 2000—2099) 

XX Office of Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Parts 3200—3899) 

XXV Neighborhood Reinvestment Corporation (Parts 4100—4199) 

Title 25—Indians 

I Bureau of Indian Affairs, Department of the Interior (Parts 1— 
299) 

II Indian Arts and Crafts Board, Department of the Interior (Parts 
300—399) 

III National Indian Gaming Commission, Department of the Inte-
rior (Parts 500—599) 

IV Office of Navajo and Hopi Indian Relocation (Parts 700—799) 

V Bureau of Indian Affairs, Department of the Interior, and Indian 
Health Service, Department of Health and Human Services 
(Part 900) 

VI Office of the Assistant Secretary-Indian Affairs, Department of 
the Interior (Parts 1000—1199) 

VII Office of the Special Trustee for American Indians, Department 
of the Interior (Part 1200) 

Title 26—Internal Revenue 

I Internal Revenue Service, Department of the Treasury (Parts 1— 
899) 

Title 27—Alcohol, Tobacco Products and Firearms 

I Alcohol and Tobacco Tax and Trade Bureau, Department of the 
Treasury (Parts 1—399) 

II Bureau of Alcohol, Tobacco, Firearms, and Explosives, Depart-
ment of Justice (Parts 400—699) 
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Chap. 
Title 28—Judicial Administration 

I Department of Justice (Parts 0—299) 

III Federal Prison Industries, Inc., Department of Justice (Parts 
300—399) 

V Bureau of Prisons, Department of Justice (Parts 500—599) 

VI Offices of Independent Counsel, Department of Justice (Parts 
600—699) 

VII Office of Independent Counsel (Parts 700—799) 

VIII Court Services and Offender Supervision Agency for the District 
of Columbia (Parts 800—899) 

IX National Crime Prevention and Privacy Compact Council (Parts 
900—999) 

XI Department of Justice and Department of State (Parts 1100— 
1199) 

Title 29—Labor 

SUBTITLE A—OFFICE OF THE SECRETARY OF LABOR (PARTS 0—99) 

SUBTITLE B—REGULATIONS RELATING TO LABOR 

I National Labor Relations Board (Parts 100—199) 

II Office of Labor-Management Standards, Department of Labor 
(Parts 200—299) 

III National Railroad Adjustment Board (Parts 300—399) 

IV Office of Labor-Management Standards, Department of Labor 
(Parts 400—499) 

V Wage and Hour Division, Department of Labor (Parts 500—899) 

IX Construction Industry Collective Bargaining Commission (Parts 
900—999) 

X National Mediation Board (Parts 1200—1299) 

XII Federal Mediation and Conciliation Service (Parts 1400—1499) 

XIV Equal Employment Opportunity Commission (Parts 1600—1699) 

XVII Occupational Safety and Health Administration, Department of 
Labor (Parts 1900—1999) 

XX Occupational Safety and Health Review Commission (Parts 
2200—2499) 

XXV Employee Benefits Security Administration, Department of 
Labor (Parts 2500—2599) 

XXVII Federal Mine Safety and Health Review Commission (Parts 
2700—2799) 

XL Pension Benefit Guaranty Corporation (Parts 4000—4999) 

Title 30—Mineral Resources 

I Mine Safety and Health Administration, Department of Labor 
(Parts 1—199) 

II Minerals Management Service, Department of the Interior 
(Parts 200—299) 

III Board of Surface Mining and Reclamation Appeals, Department 
of the Interior (Parts 300—399) 
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Chap. 
Title 30—Mineral Resources—Continued 

IV Geological Survey, Department of the Interior (Parts 400—499) 

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999) 

Title 31—Money and Finance: Treasury 

SUBTITLE A—OFFICE OF THE SECRETARY OF THE TREASURY (PARTS 
0—50) 

SUBTITLE B—REGULATIONS RELATING TO MONEY AND FINANCE 

I Monetary Offices, Department of the Treasury (Parts 51—199) 

II Fiscal Service, Department of the Treasury (Parts 200—399) 

IV Secret Service, Department of the Treasury (Parts 400—499) 

V Office of Foreign Assets Control, Department of the Treasury 
(Parts 500—599) 

VI Bureau of Engraving and Printing, Department of the Treasury 
(Parts 600—699) 

VII Federal Law Enforcement Training Center, Department of the 
Treasury (Parts 700—799) 

VIII Office of International Investment, Department of the Treasury 
(Parts 800—899) 

IX Federal Claims Collection Standards (Department of the Treas-
ury—Department of Justice) (Parts 900—999) 

Title 32—National Defense 

SUBTITLE A—DEPARTMENT OF DEFENSE 

I Office of the Secretary of Defense (Parts 1—399) 

V Department of the Army (Parts 400—699) 

VI Department of the Navy (Parts 700—799) 

VII Department of the Air Force (Parts 800—1099) 

SUBTITLE B—OTHER REGULATIONS RELATING TO NATIONAL DE-
FENSE 

XII Defense Logistics Agency (Parts 1200—1299) 

XVI Selective Service System (Parts 1600—1699) 

XVIII National Counterintelligence Center (Parts 1800—1899) 

XIX Central Intelligence Agency (Parts 1900—1999) 

XX Information Security Oversight Office, National Archives and 
Records Administration (Parts 2000—2099) 

XXI National Security Council (Parts 2100—2199) 

XXIV Office of Science and Technology Policy (Parts 2400—2499) 

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799) 

XXVIII Office of the Vice President of the United States (Parts 2800— 
2899) 

Title 33—Navigation and Navigable Waters 

I Coast Guard, Department of Homeland Security (Parts 1—199) 

II Corps of Engineers, Department of the Army (Parts 200—399) 
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Chap. 
Title 33—Navigation and Navigable Waters—Continued 

IV Saint Lawrence Seaway Development Corporation, Department 
of Transportation (Parts 400—499) 

Title 34—Education 

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF EDU-
CATION (PARTS 1—99) 

SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT 
OF EDUCATION 

I Office for Civil Rights, Department of Education (Parts 100—199) 

II Office of Elementary and Secondary Education, Department of 
Education (Parts 200—299) 

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399) 

IV Office of Vocational and Adult Education, Department of Edu-
cation (Parts 400—499) 

V Office of Bilingual Education and Minority Languages Affairs, 
Department of Education (Parts 500—599) 

VI Office of Postsecondary Education, Department of Education 
(Parts 600—699) 

XI National Institute for Literacy (Parts 1100—1199) 

SUBTITLE C—REGULATIONS RELATING TO EDUCATION 

XII National Council on Disability (Parts 1200—1299) 

Title 35—Panama Canal 

I Panama Canal Regulations (Parts 1—299) 

Title 36—Parks, Forests, and Public Property 

I National Park Service, Department of the Interior (Parts 1—199) 

II Forest Service, Department of Agriculture (Parts 200—299) 

III Corps of Engineers, Department of the Army (Parts 300—399) 

IV American Battle Monuments Commission (Parts 400—499) 

V Smithsonian Institution (Parts 500—599) 

VII Library of Congress (Parts 700—799) 

VIII Advisory Council on Historic Preservation (Parts 800—899) 

IX Pennsylvania Avenue Development Corporation (Parts 900—999) 

X Presidio Trust (Parts 1000—1099) 

XI Architectural and Transportation Barriers Compliance Board 
(Parts 1100—1199) 

XII National Archives and Records Administration (Parts 1200—1299) 

XV Oklahoma City National Memorial Trust (Part 1501) 

XVI Morris K. Udall Scholarship and Excellence in National Environ-
mental Policy Foundation (Parts 1600—1699) 
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Chap. 
Title 37—Patents, Trademarks, and Copyrights 

I United States Patent and Trademark Office, Department of 
Commerce (Parts 1—199) 

II Copyright Office, Library of Congress (Parts 200—299) 

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—499) 

V Under Secretary for Technology, Department of Commerce 
(Parts 500—599) 

Title 38—Pensions, Bonuses, and Veterans’ Relief 

I Department of Veterans Affairs (Parts 0—99) 

Title 39—Postal Service 

I United States Postal Service (Parts 1—999) 

III Postal Rate Commission (Parts 3000—3099) 

Title 40—Protection of Environment 

I Environmental Protection Agency (Parts 1—1099) 

IV Environmental Protection Agency and Department of Justice 
(Parts 1400—1499) 

V Council on Environmental Quality (Parts 1500—1599) 

VI Chemical Safety and Hazard Investigation Board (Parts 1600— 
1699) 

VII Environmental Protection Agency and Department of Defense; 
Uniform National Discharge Standards for Vessels of the 
Armed Forces (Parts 1700—1799) 

Title 41—Public Contracts and Property Management 

SUBTITLE B—OTHER PROVISIONS RELATING TO PUBLIC CONTRACTS 

50 Public Contracts, Department of Labor (Parts 50–1—50–999) 

51 Committee for Purchase From People Who Are Blind or Severely 
Disabled (Parts 51–1—51–99) 

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999) 

61 Office of the Assistant Secretary for Veterans’ Employment and 
Training Service, Department of Labor (Parts 61–1—61–999) 

SUBTITLE C—FEDERAL PROPERTY MANAGEMENT REGULATIONS 
SYSTEM 

101 Federal Property Management Regulations (Parts 101–1—101–99) 

102 Federal Management Regulation (Parts 102–1—102–299) 

105 General Services Administration (Parts 105–1—105–999) 

109 Department of Energy Property Management Regulations (Parts 
109–1—109–99) 

114 Department of the Interior (Parts 114–1—114–99) 

115 Environmental Protection Agency (Parts 115–1—115–99) 
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Chap. 
Title 41—Public Contracts and Property Management—Continued 

128 Department of Justice (Parts 128–1—128–99) 

SUBTITLE D—OTHER PROVISIONS RELATING TO PROPERTY MANAGE-
MENT [RESERVED] 

SUBTITLE E—FEDERAL INFORMATION RESOURCES MANAGEMENT 
REGULATIONS SYSTEM 

201 Federal Information Resources Management Regulation (Parts 
201–1—201–99) [Reserved] 

SUBTITLE F—FEDERAL TRAVEL REGULATION SYSTEM 

300 General (Parts 300–1—300–99) 

301 Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99) 

302 Relocation Allowances (Parts 302–1—302–99) 

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Part 303–70) 

304 Payment of Travel Expenses from a Non-Federal Source (Parts 
304–1—304–99) 

Title 42—Public Health 

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199) 

IV Centers for Medicare & Medicaid Services, Department of Health 
and Human Services (Parts 400—499) 

V Office of Inspector General-Health Care, Department of Health 
and Human Services (Parts 1000—1999) 

Title 43—Public Lands: Interior 

SUBTITLE A—OFFICE OF THE SECRETARY OF THE INTERIOR (PARTS 
1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC LANDS 

I Bureau of Reclamation, Department of the Interior (Parts 200— 
499) 

II Bureau of Land Management, Department of the Interior (Parts 
1000—9999) 

III Utah Reclamation Mitigation and Conservation Commission 
(Parts 10000—10010) 

Title 44—Emergency Management and Assistance 

I Federal Emergency Management Agency, Department of Home-
land Security (Parts 0—399) 

IV Department of Commerce and Department of Transportation 
(Parts 400—499) 

Title 45—Public Welfare 

SUBTITLE A—DEPARTMENT OF HEALTH AND HUMAN SERVICES 
(PARTS 1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC WELFARE 
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Chap. 
Title 45—Public Welfare—Continued 

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and 
Human Services (Parts 200—299) 

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families, 
Department of Health and Human Services (Parts 300—399) 

IV Office of Refugee Resettlement, Administration for Children and 
Families, Department of Health and Human Services (Parts 
400—499) 

V Foreign Claims Settlement Commission of the United States, 
Department of Justice (Parts 500—599) 

VI National Science Foundation (Parts 600—699) 

VII Commission on Civil Rights (Parts 700—799) 

VIII Office of Personnel Management (Parts 800—899) 

X Office of Community Services, Administration for Children and 
Families, Department of Health and Human Services (Parts 
1000—1099) 

XI National Foundation on the Arts and the Humanities (Parts 
1100—1199) 

XII Corporation for National and Community Service (Parts 1200— 
1299) 

XIII Office of Human Development Services, Department of Health 
and Human Services (Parts 1300—1399) 

XVI Legal Services Corporation (Parts 1600—1699) 

XVII National Commission on Libraries and Information Science 
(Parts 1700—1799) 

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899) 

XXI Commission on Fine Arts (Parts 2100—2199) 

XXIII Arctic Research Commission (Part 2301) 

XXIV James Madison Memorial Fellowship Foundation (Parts 2400— 
2499) 

XXV Corporation for National and Community Service (Parts 2500— 
2599) 

Title 46—Shipping 

I Coast Guard, Department of Homeland Security (Parts 1—199) 

II Maritime Administration, Department of Transportation (Parts 
200—399) 

III Coast Guard (Great Lakes Pilotage), Department of Homeland 
Security (Parts 400—499) 

IV Federal Maritime Commission (Parts 500—599) 

Title 47—Telecommunication 

I Federal Communications Commission (Parts 0—199) 

II Office of Science and Technology Policy and National Security 
Council (Parts 200—299) 
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Chap. 
Title 47—Telecommunication—Continued 

III National Telecommunications and Information Administration, 
Department of Commerce (Parts 300—399) 

Title 48—Federal Acquisition Regulations System 

1 Federal Acquisition Regulation (Parts 1—99) 

2 Department of Defense (Parts 200—299) 

3 Department of Health and Human Services (Parts 300—399) 

4 Department of Agriculture (Parts 400—499) 

5 General Services Administration (Parts 500—599) 

6 Department of State (Parts 600—699) 

7 United States Agency for International Development (Parts 
700—799) 

8 Department of Veterans Affairs (Parts 800—899) 

9 Department of Energy (Parts 900—999) 

10 Department of the Treasury (Parts 1000—1099) 

12 Department of Transportation (Parts 1200—1299) 

13 Department of Commerce (Parts 1300—1399) 

14 Department of the Interior (Parts 1400—1499) 

15 Environmental Protection Agency (Parts 1500—1599) 

16 Office of Personnel Management, Federal Employees Health 
Benefits Acquisition Regulation (Parts 1600—1699) 

17 Office of Personnel Management (Parts 1700—1799) 

18 National Aeronautics and Space Administration (Parts 1800— 
1899) 

19 Broadcasting Board of Governors (Parts 1900—1999) 

20 Nuclear Regulatory Commission (Parts 2000—2099) 

21 Office of Personnel Management, Federal Employees Group Life 
Insurance Federal Acquisition Regulation (Parts 2100—2199) 

23 Social Security Administration (Parts 2300—2399) 

24 Department of Housing and Urban Development (Parts 2400— 
2499) 

25 National Science Foundation (Parts 2500—2599) 

28 Department of Justice (Parts 2800—2899) 

29 Department of Labor (Parts 2900—2999) 

30 Department of Homeland Security, Homeland Security Acquisi-
tion Regulation (HSAR) (Parts 3000—3099) 

34 Department of Education Acquisition Regulation (Parts 3400— 
3499) 

35 Panama Canal Commission (Parts 3500—3599) 

44 Federal Emergency Management Agency (Parts 4400—4499) 

51 Department of the Army Acquisition Regulations (Parts 5100— 
5199) 

52 Department of the Navy Acquisition Regulations (Parts 5200— 
5299) 

53 Department of the Air Force Federal Acquisition Regulation 
Supplement (Parts 5300—5399) 
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Chap. 
Title 48—Federal Acquisition Regulations System—Continued 

54 Defense Logistics Agency, Department of Defense (Parts 5400— 
5499) 

57 African Development Foundation (Parts 5700—5799) 

61 General Services Administration Board of Contract Appeals 
(Parts 6100—6199) 

63 Department of Transportation Board of Contract Appeals (Parts 
6300—6399) 

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900— 
9999) 

Title 49—Transportation 

SUBTITLE A—OFFICE OF THE SECRETARY OF TRANSPORTATION 
(PARTS 1—99) 

SUBTITLE B—OTHER REGULATIONS RELATING TO TRANSPORTATION 

I Research and Special Programs Administration, Department of 
Transportation (Parts 100—199) 

II Federal Railroad Administration, Department of Transportation 
(Parts 200—299) 

III Federal Motor Carrier Safety Administration, Department of 
Transportation (Parts 300—399) 

IV Coast Guard, Department of Homeland Security (Parts 400—499) 

V National Highway Traffic Safety Administration, Department of 
Transportation (Parts 500—599) 

VI Federal Transit Administration, Department of Transportation 
(Parts 600—699) 

VII National Railroad Passenger Corporation (AMTRAK) (Parts 
700—799) 

VIII National Transportation Safety Board (Parts 800—999) 

X Surface Transportation Board, Department of Transportation 
(Parts 1000—1399) 

XI Bureau of Transportation Statistics, Department of Transpor-
tation (Parts 1400—1499) 

XII Transportation Security Administration, Department of Home-
land Security (Parts 1500—1599) 

Title 50—Wildlife and Fisheries 

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199) 

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200— 
299) 

III International Fishing and Related Activities (Parts 300—399) 

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499) 
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Chap. 
Title 50—Wildlife and Fisheries—Continued 

V Marine Mammal Commission (Parts 500—599) 

VI Fishery Conservation and Management, National Oceanic and 
Atmospheric Administration, Department of Commerce (Parts 
600—699) 

CFR Index and Finding Aids 

Subject/Agency Index 

List of Agency Prepared Indexes 

Parallel Tables of Statutory Authorities and Rules 

List of CFR Titles, Chapters, Subchapters, and Parts 

Alphabetical List of Agencies Appearing in the CFR 
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Alphabetical List of Agencies Appearing in the CFR 
(Revised as of July 1, 2004) 

Agency 
CFR Title, Subtitle or 

Chapter 

Administrative Committee of the Federal Register 1, I 
Advanced Research Projects Agency 32, I 
Advisory Council on Historic Preservation 36, VIII 
African Development Foundation 22, XV 

Federal Acquisition Regulation 48, 57 
Agency for International Development, United States 22, II 

Federal Acquisition Regulation 48, 7 
Agricultural Marketing Service 7, I, IX, X, XI 
Agricultural Research Service 7, V 
Agriculture Department 5, LXXIII 

Agricultural Marketing Service 7, I, IX, X, XI 
Agricultural Research Service 7, V 
Animal and Plant Health Inspection Service 7, III; 9, I 
Chief Financial Officer, Office of 7, XXX 
Commodity Credit Corporation 7, XIV 
Cooperative State Research, Education, and Extension 

Service 
7, XXXIV 

Economic Research Service 7, XXXVII 
Energy, Office of 7, XXIX 
Environmental Quality, Office of 7, XXXI 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 4 
Federal Crop Insurance Corporation 7, IV 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Forest Service 36, II 
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II 
Information Resources Management, Office of 7, XXVII 
Inspector General, Office of 7, XXVI 
National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
Natural Resources Conservation Service 7, VI 
Operations, Office of 7, XXVIII 
Procurement and Property Management, Office of 7, XXXII 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Telephone Bank 7, XVI 
Rural Utilities Service 7, XVII, XVIII, XLII 
Secretary of Agriculture, Office of 7, Subtitle A 
Transportation, Office of 7, XXXIII 
World Agricultural Outlook Board 7, XXXVIII 

Air Force Department 32, VII 
Federal Acquisition Regulation Supplement 48, 53 

Air Transportation Stabilization Board 14, VI 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
AMTRAK 49, VII 
American Battle Monuments Commission 36, IV 
American Indians, Office of the Special Trustee 25, VII 
Animal and Plant Health Inspection Service 7, III; 9, I 
Appalachian Regional Commission 5, IX 
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Agency 
CFR Title, Subtitle or 

Chapter 

Architectural and Transportation Barriers Compliance Board 36, XI 
Arctic Research Commission 45, XXIII 
Armed Forces Retirement Home 5, XI 
Army Department 32, V 

Engineers, Corps of 33, II; 36, III 
Federal Acquisition Regulation 48, 51 

Benefits Review Board 20, VII 
Bilingual Education and Minority Languages Affairs, Office of 34, V 
Blind or Severely Disabled, Committee for Purchase From 

People Who Are 
41, 51 

Broadcasting Board of Governors 22, V 
Federal Acquisition Regulation 48, 19 

Census Bureau 15, I 
Centers for Medicare & Medicaid Services 42, IV 
Central Intelligence Agency 32, XIX 
Chief Financial Officer, Office of 7, XXX 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X 
Civil Rights, Commission on 45, VII 
Civil Rights, Office for 34, I 
Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Commerce Department 44, IV 

Census Bureau 15, I 
Economic Affairs, Under Secretary 37, V 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 13 
Fishery Conservation and Management 50, VI 
Foreign-Trade Zones Board 15, IV 
Industry and Security, Bureau of 15, VII 
International Trade Administration 15, III; 19, III 
National Institute of Standards and Technology 15, II 
National Marine Fisheries Service 50, II, IV, VI 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Telecommunications and Information 

Administration 
15, XXIII; 47, III 

National Weather Service 15, IX 
Patent and Trademark Office, United States 37, I 
Productivity, Technology and Innovation, Assistant 

Secretary for 
37, IV 

Secretary of Commerce, Office of 15, Subtitle A 
Technology, Under Secretary for 37, V 
Technology Administration 15, XI 
Technology Policy, Assistant Secretary for 37, IV 

Commercial Space Transportation 14, III 
Commodity Credit Corporation 7, XIV 
Commodity Futures Trading Commission 5, XLI; 17, I 
Community Planning and Development, Office of Assistant 

Secretary for 
24, V, VI 

Community Services, Office of 45, X 
Comptroller of the Currency 12, I 
Construction Industry Collective Bargaining Commission 29, IX 
Consumer Product Safety Commission 5, LXXI; 16, II 
Cooperative State Research, Education, and Extension 

Service 
7, XXXIV 

Copyright Office 37, II 
Corporation for National and Community Service 45, XII, XXV 
Cost Accounting Standards Board 48, 99 
Council on Environmental Quality 40, V 
Court Services and Offender Supervision Agency for the 

District of Columbia 
28, VIII 

Customs and Border Protection Bureau 19, I 
Defense Contract Audit Agency 32, I 
Defense Department 5, XXVI; 32, Subtitle A; 

40, VII 
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Agency 
CFR Title, Subtitle or 

Chapter 

Advanced Research Projects Agency 32, I 
Air Force Department 32, VII 
Army Department 32, V; 33, II; 36, III, 48, 

51 
Defense Intelligence Agency 32, I 
Defense Logistics Agency 32, I, XII; 48, 54 
Engineers, Corps of 33, II; 36, III 
Federal Acquisition Regulation 48, 2 
National Imagery and Mapping Agency 32, I 
Navy Department 32, VI; 48, 52 
Secretary of Defense, Office of 32, I 

Defense Contract Audit Agency 32, I 
Defense Intelligence Agency 32, I 
Defense Logistics Agency 32, XII; 48, 54 
Defense Nuclear Facilities Safety Board 10, XVII 
Delaware River Basin Commission 18, III 
District of Columbia, Court Services and Offender Supervision 

Agency for the 
28, VIII 

Drug Enforcement Administration 21, II 
East-West Foreign Trade Board 15, XIII 
Economic Affairs, Under Secretary 37, V 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Economic Research Service 7, XXXVII 
Education, Department of 5, LIII 

Bilingual Education and Minority Languages Affairs, Office 
of 

34, V 

Civil Rights, Office for 34, I 
Educational Research and Improvement, Office of 34, VII 
Elementary and Secondary Education, Office of 34, II 
Federal Acquisition Regulation 48, 34 
Postsecondary Education, Office of 34, VI 
Secretary of Education, Office of 34, Subtitle A 
Special Education and Rehabilitative Services, Office of 34, III 
Vocational and Adult Education, Office of 34, IV 

Educational Research and Improvement, Office of 34, VII 
Elementary and Secondary Education, Office of 34, II 
Emergency Oil and Gas Guaranteed Loan Board 13, V 
Emergency Steel Guarantee Loan Board 13, IV 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employees Loyalty Board 5, V 
Employment and Training Administration 20, V 
Employment Standards Administration 20, VI 
Endangered Species Committee 50, IV 
Energy, Department of 5, XXIII; 10, II, III, X 

Federal Acquisition Regulation 48, 9 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Property Management Regulations 41, 109 

Energy, Office of 7, XXIX 
Engineers, Corps of 33, II; 36, III 
Engraving and Printing, Bureau of 31, VI 
Environmental Protection Agency 5, LIV; 40, I, IV, VII 

Federal Acquisition Regulation 48, 15 
Property Management Regulations 41, 115 

Environmental Quality, Office of 7, XXXI 
Equal Employment Opportunity Commission 5, LXII; 29, XIV 
Equal Opportunity, Office of Assistant Secretary for 24, I 
Executive Office of the President 3, I 

Administration, Office of 5, XV 
Environmental Quality, Council on 40, V 
Management and Budget, Office of 5, III, LXXVII; 14, VI; 

48, 99 
National Drug Control Policy, Office of 21, III 
National Security Council 32, XXI; 47, 2 
Presidential Documents 3 
Science and Technology Policy, Office of 32, XXIV; 47, II 
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Agency 
CFR Title, Subtitle or 

Chapter 

Trade Representative, Office of the United States 15, XX 
Export-Import Bank of the United States 5, LII; 12, IV 
Family Assistance, Office of 45, II 
Farm Credit Administration 5, XXXI; 12, VI 
Farm Credit System Insurance Corporation 5, XXX; 12, XIV 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 1 
Federal Aviation Administration 14, I 

Commercial Space Transportation 14, III 
Federal Claims Collection Standards 31, IX 
Federal Communications Commission 5, XXIX; 47, I 
Federal Contract Compliance Programs, Office of 41, 60 
Federal Crop Insurance Corporation 7, IV 
Federal Deposit Insurance Corporation 5, XXII; 12, III 
Federal Election Commission 11, I 
Federal Emergency Management Agency 44, I 

Federal Acquisition Regulation 48, 44 
Federal Employees Group Life Insurance Federal Acquisition 

Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Federal Financial Institutions Examination Council 12, XI 
Federal Financing Bank 12, VIII 
Federal Highway Administration 23, I, II 
Federal Home Loan Mortgage Corporation 1, IV 
Federal Housing Enterprise Oversight Office 12, XVII 
Federal Housing Finance Board 12, IX 
Federal Labor Relations Authority, and General Counsel of 

the Federal Labor Relations Authority 
5, XIV; 22, XIV 

Federal Law Enforcement Training Center 31, VII 
Federal Management Regulation 41, 102 
Federal Maritime Commission 46, IV 
Federal Mediation and Conciliation Service 29, XII 
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII 
Federal Motor Carrier Safety Administration 49, III 
Federal Prison Industries, Inc. 28, III 
Federal Procurement Policy Office 48, 99 
Federal Property Management Regulations 41, 101 
Federal Railroad Administration 49, II 
Federal Register, Administrative Committee of 1, I 
Federal Register, Office of 1, II 
Federal Reserve System 12, II 

Board of Governors 5, LVIII 
Federal Retirement Thrift Investment Board 5, VI, LXXVI 
Federal Service Impasses Panel 5, XIV 
Federal Trade Commission 5, XLVII; 16, I 
Federal Transit Administration 49, VI 
Federal Travel Regulation System 41, Subtitle F 
Fine Arts, Commission on 45, XXI 
Fiscal Service 31, II 
Fish and Wildlife Service, United States 50, I, IV 
Fishery Conservation and Management 50, VI 
Food and Drug Administration 21, I 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Foreign Assets Control, Office of 31, V 
Foreign Claims Settlement Commission of the United States 45, V 
Foreign Service Grievance Board 22, IX 
Foreign Service Impasse Disputes Panel 22, XIV 
Foreign Service Labor Relations Board 22, XIV 
Foreign-Trade Zones Board 15, IV 
Forest Service 36, II 
General Accounting Office 4, I 
General Services Administration 5, LVII; 41, 105 

Contract Appeals, Board of 48, 61 
Federal Acquisition Regulation 48, 5 
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Agency 
CFR Title, Subtitle or 

Chapter 

Federal Management Regulation 41, 102 
Federal Property Management Regulations 41, 101 
Federal Travel Regulation System 41, Subtitle F 
General 41, 300 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Relocation Allowances 41, 302 
Temporary Duty (TDY) Travel Allowances 41, 301 

Geological Survey 30, IV 
Government Ethics, Office of 5, XVI 
Government National Mortgage Association 24, III 
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II 
Harry S. Truman Scholarship Foundation 45, XVIII 
Health and Human Services, Department of 5, XLV; 45, Subtitle A 

Centers for Medicare & Medicaid Services 42, IV 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X 
Community Services, Office of 45, X 
Family Assistance, Office of 45, II 
Federal Acquisition Regulation 48, 3 
Food and Drug Administration 21, I 
Human Development Services, Office of 45, XIII 
Indian Health Service 25, V; 42, I 
Inspector General (Health Care), Office of 42, V 
Public Health Service 42, I 
Refugee Resettlement, Office of 45, IV 

Homeland Security, Department of 6, I 
Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Customs and Border Protection Bureau 19, I 
Federal Emergency Management Agency 44, I 
Immigration and Customs Enforcement Bureau 19, IV 
Immigration and Naturalization 8, I 
Transportation Security Administration 49, XII 

Housing and Urban Development, Department of 5, LXV; 24, Subtitle B 
Community Planning and Development, Office of Assistant 

Secretary for 
24, V, VI 

Equal Opportunity, Office of Assistant Secretary for 24, I 
Federal Acquisition Regulation 48, 24 
Federal Housing Enterprise Oversight, Office of 12, XVII 
Government National Mortgage Association 24, III 
Housing—Federal Housing Commissioner, Office of 

Assistant Secretary for 
24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Inspector General, Office of 24, XII 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Secretary, Office of 24, Subtitle A, VII 

Housing—Federal Housing Commissioner, Office of Assistant 
Secretary for 

24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Human Development Services, Office of 45, XIII 
Immigration and Customs Enforcement Bureau 19, IV 
Immigration and Naturalization 8, I 
Immigration Review, Executive Office for 8, V 
Independent Counsel, Office of 28, VII 
Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
Indian Arts and Crafts Board 25, II 
Indian Health Service 25, V; 42, I 
Industry and Security, Bureau of 15, VII 
Information Resources Management, Office of 7, XXVII 
Information Security Oversight Office, National Archives and 

Records Administration 
32, XX 

Inspector General 
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Agency 
CFR Title, Subtitle or 

Chapter 

Agriculture Department 7, XXVI 
Health and Human Services Department 42, V 
Housing and Urban Development Department 24, XII 

Institute of Peace, United States 22, XVII 
Inter-American Foundation 5, LXIII; 22, X 
Interior Department 

American Indians, Office of the Special Trustee 25, VII 
Endangered Species Committee 50, IV 
Federal Acquisition Regulation 48, 14 
Federal Property Management Regulations System 41, 114 
Fish and Wildlife Service, United States 50, I, IV 
Geological Survey 30, IV 
Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
Indian Arts and Crafts Board 25, II 
Land Management, Bureau of 43, II 
Minerals Management Service 30, II 
National Indian Gaming Commission 25, III 
National Park Service 36, I 
Reclamation, Bureau of 43, I 
Secretary of the Interior, Office of 43, Subtitle A 
Surface Mining and Reclamation Appeals, Board of 30, III 
Surface Mining Reclamation and Enforcement, Office of 30, VII 

Internal Revenue Service 26, I 
International Boundary and Water Commission, United States 

and Mexico, United States Section 
22, XI 

International Development, United States Agency for 22, II 
Federal Acquisition Regulation 48, 7 

International Development Cooperation Agency, United 
States 

22, XII 

International Fishing and Related Activities 50, III 
International Investment, Office of 31, VIII 
International Joint Commission, United States and Canada 22, IV 
International Organizations Employees Loyalty Board 5, V 
International Trade Administration 15, III; 19, III 
International Trade Commission, United States 19, II 
Interstate Commerce Commission 5, XL 
James Madison Memorial Fellowship Foundation 45, XXIV 
Japan–United States Friendship Commission 22, XVI 
Joint Board for the Enrollment of Actuaries 20, VIII 
Justice Department 5, XXVIII; 28, I, XI; 40, 

IV 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
Drug Enforcement Administration 21, II 
Federal Acquisition Regulation 48, 28 
Federal Claims Collection Standards 31, IX 
Federal Prison Industries, Inc. 28, III 
Foreign Claims Settlement Commission of the United 

States 
45, V 

Immigration Review, Executive Office for 8, V 
Offices of Independent Counsel 28, VI 
Prisons, Bureau of 28, V 
Property Management Regulations 41, 128 

Labor Department 5, XLII 
Benefits Review Board 20, VII 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employment and Training Administration 20, V 
Employment Standards Administration 20, VI 
Federal Acquisition Regulation 48, 29 
Federal Contract Compliance Programs, Office of 41, 60 
Federal Procurement Regulations System 41, 50 
Labor-Management Standards, Office of 29, II, IV 
Mine Safety and Health Administration 30, I 
Occupational Safety and Health Administration 29, XVII 
Public Contracts 41, 50 
Secretary of Labor, Office of 29, Subtitle A 
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Agency 
CFR Title, Subtitle or 

Chapter 

Veterans’ Employment and Training Service, Office of the 
Assistant Secretary for 

41, 61; 20, IX 

Wage and Hour Division 29, V 
Workers’ Compensation Programs, Office of 20, I 

Labor-Management Standards, Office of 29, II, IV 
Land Management, Bureau of 43, II 
Legal Services Corporation 45, XVI 
Library of Congress 36, VII 

Copyright Office 37, II 
Local Television Loan Guarantee Board 7, XX 
Management and Budget, Office of 5, III, LXXVII; 14, VI; 

48, 99 
Marine Mammal Commission 50, V 
Maritime Administration 46, II 
Merit Systems Protection Board 5, II 
Micronesian Status Negotiations, Office for 32, XXVII 
Mine Safety and Health Administration 30, I 
Minerals Management Service 30, II 
Minority Business Development Agency 15, XIV 
Miscellaneous Agencies 1, IV 
Monetary Offices 31, I 
Morris K. Udall Scholarship and Excellence in National 

Environmental Policy Foundation 
36, XVI 

National Aeronautics and Space Administration 5, LIX; 14, V 
Federal Acquisition Regulation 48, 18 

National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
National and Community Service, Corporation for 45, XII, XXV 
National Archives and Records Administration 5, LXVI; 36, XII 

Information Security Oversight Office 32, XX 
National Bureau of Standards 15, II 
National Capital Planning Commission 1, IV 
National Commission for Employment Policy 1, IV 
National Commission on Libraries and Information Science 45, XVII 
National Council on Disability 34, XII 
National Counterintelligence Center 32, XVIII 
National Credit Union Administration 12, VII 
National Crime Prevention and Privacy Compact Council 28, IX 
National Drug Control Policy, Office of 21, III 
National Foundation on the Arts and the Humanities 45, XI 
National Highway Traffic Safety Administration 23, II, III; 49, V 
National Imagery and Mapping Agency 32, I 
National Indian Gaming Commission 25, III 
National Institute for Literacy 34, XI 
National Institute of Standards and Technology 15, II 
National Labor Relations Board 5, LXI; 29, I 
National Marine Fisheries Service 50, II, IV, VI 
National Mediation Board 29, X 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Park Service 36, I 
National Railroad Adjustment Board 29, III 
National Railroad Passenger Corporation (AMTRAK) 49, VII 
National Science Foundation 5, XLIII; 45, VI 

Federal Acquisition Regulation 48, 25 
National Security Council 32, XXI 
National Security Council and Office of Science and 

Technology Policy 
47, II 

National Telecommunications and Information 
Administration 

15, XXIII; 47, III 

National Transportation Safety Board 49, VIII 
National Weather Service 15, IX 
Natural Resources Conservation Service 7, VI 
Navajo and Hopi Indian Relocation, Office of 25, IV 
Navy Department 32, VI 

Federal Acquisition Regulation 48, 52 
Neighborhood Reinvestment Corporation 24, XXV 
Northeast Interstate Low-Level Radioactive Waste 

Commission 
10, XVIII 
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Agency 
CFR Title, Subtitle or 

Chapter 

Nuclear Regulatory Commission 5, XLVIII; 10, I 
Federal Acquisition Regulation 48, 20 

Occupational Safety and Health Administration 29, XVII 
Occupational Safety and Health Review Commission 29, XX 
Offices of Independent Counsel 28, VI 
Oklahoma City National Memorial Trust 36, XV 
Operations Office 7, XXVIII 
Overseas Private Investment Corporation 5, XXXIII; 22, VII 
Panama Canal Commission 48, 35 
Panama Canal Regulations 35, I 
Patent and Trademark Office, United States 37, I 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Peace Corps 22, III 
Pennsylvania Avenue Development Corporation 36, IX 
Pension Benefit Guaranty Corporation 29, XL 
Personnel Management, Office of 5, I, XXXV; 45, VIII 

Federal Acquisition Regulation 48, 17 
Federal Employees Group Life Insurance Federal 

Acquisition Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Postal Rate Commission 5, XLVI; 39, III 
Postal Service, United States 5, LX; 39, I 
Postsecondary Education, Office of 34, VI 
President’s Commission on White House Fellowships 1, IV 
Presidential Documents 3 
Presidio Trust 36, X 
Prisons, Bureau of 28, V 
Procurement and Property Management, Office of 7, XXXII 
Productivity, Technology and Innovation, Assistant 

Secretary 
37, IV 

Public Contracts, Department of Labor 41, 50 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Public Health Service 42, I 
Railroad Retirement Board 20, II 
Reclamation, Bureau of 43, I 
Refugee Resettlement, Office of 45, IV 
Regional Action Planning Commissions 13, V 
Relocation Allowances 41, 302 
Research and Special Programs Administration 49, I 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Telephone Bank 7, XVI 
Rural Utilities Service 7, XVII, XVIII, XLII 
Saint Lawrence Seaway Development Corporation 33, IV 
Science and Technology Policy, Office of 32, XXIV 
Science and Technology Policy, Office of, and National 

Security Council 
47, II 

Secret Service 31, IV 
Securities and Exchange Commission 17, II 
Selective Service System 32, XVI 
Small Business Administration 13, I 
Smithsonian Institution 36, V 
Social Security Administration 20, III; 48, 23 
Soldiers’ and Airmen’s Home, United States 5, XI 
Special Counsel, Office of 5, VIII 
Special Education and Rehabilitative Services, Office of 34, III 
State Department 22, I; 28, XI 

Federal Acquisition Regulation 48, 6 
Surface Mining and Reclamation Appeals, Board of 30, III 
Surface Mining Reclamation and Enforcement, Office of 30, VII 
Surface Transportation Board 49, X 
Susquehanna River Basin Commission 18, VIII 
Technology Administration 15, XI 
Technology Policy, Assistant Secretary for 37, IV 
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Agency 
CFR Title, Subtitle or 

Chapter 

Technology, Under Secretary for 37, V 
Tennessee Valley Authority 5, LXIX; 18, XIII 
Thrift Supervision Office, Department of the Treasury 12, V 
Trade Representative, United States, Office of 15, XX 
Transportation, Department of 5, L 

Commercial Space Transportation 14, III 
Contract Appeals, Board of 48, 63 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 12 
Federal Aviation Administration 14, I 
Federal Highway Administration 23, I, II 
Federal Motor Carrier Safety Administration 49, III 
Federal Railroad Administration 49, II 
Federal Transit Administration 49, VI 
Maritime Administration 46, II 
National Highway Traffic Safety Administration 23, II, III; 49, V 
Research and Special Programs Administration 49, I 
Saint Lawrence Seaway Development Corporation 33, IV 
Secretary of Transportation, Office of 14, II; 49, Subtitle A 
Surface Transportation Board 49, X 
Transportation Statistics Bureau 49, XI 

Transportation, Office of 7, XXXIII 
Transportation Security Administration 49, XII 
Transportation Statistics Bureau 49, XI 
Travel Allowances, Temporary Duty (TDY) 41, 301 
Treasury Department 5, XXI; 12, XV; 17, IV; 

31, IX 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Community Development Financial Institutions Fund 12, XVIII 
Comptroller of the Currency 12, I 
Customs and Border Protection Bureau 19, I 
Engraving and Printing, Bureau of 31, VI 
Federal Acquisition Regulation 48, 10 
Federal Law Enforcement Training Center 31, VII 
Fiscal Service 31, II 
Foreign Assets Control, Office of 31, V 
Internal Revenue Service 26, I 
International Investment, Office of 31, VIII 
Monetary Offices 31, I 
Secret Service 31, IV 
Secretary of the Treasury, Office of 31, Subtitle A 
Thrift Supervision, Office of 12, V 

Truman, Harry S. Scholarship Foundation 45, XVIII 
United States and Canada, International Joint Commission 22, IV 
United States and Mexico, International Boundary and Water 

Commission, United States Section 
22, XI 

Utah Reclamation Mitigation and Conservation Commission 43, III 
Veterans Affairs Department 38, I 

Federal Acquisition Regulation 48, 8 
Veterans’ Employment and Training Service, Office of the 

Assistant Secretary for 
41, 61; 20, IX 

Vice President of the United States, Office of 32, XXVIII 
Vocational and Adult Education, Office of 34, IV 
Wage and Hour Division 29, V 
Water Resources Council 18, VI 
Workers’ Compensation Programs, Office of 20, I 
World Agricultural Outlook Board 7, XXXVIII 
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List of CFR Sections Affected 
All changes in this volume of the Code of Federal Regulations which 

were made by documents published in the FEDERAL REGISTER since Jan-
uary 1, 2001, are enumerated in the following list. Entries indicate the 
nature of the changes effected. Page numbers refer to FEDERAL REGISTER 
pages. The user should consult the entries for chapters and parts as well 
as sections for revisions. 

For the period before January 1, 2001, see the ‘‘List of CFR Sections Af-
fected, 1949–1963, 1964–1972, 1973–1985, and 1986–2000,’’ published in 11 sepa-
rate volumes. 

2001 
34 CFR 66 FR 

Page 

Chapter III 
300.233 (a)(1) revised; (a)(3) 

added ......................................... 1476 
Regulation at 66 FR 1476 eff. date 

delayed ......................................8770 
300 Appendix C added...................... 1476 

Regulation at 66 FR 1476 eff. date 
delayed ......................................8770 

361 Revised .................................... 4382 
Regulation at 66 FR 4382 eff. date 

delayed ......................................8770 
Technical correction ...................13239 

361.5 (b)(16) and (19) revised............. 7252 
Regulation at 66 FR 7252 eff. date 

confirmed...................................8770 
361.10 OMB number pending ........... 4389 

OMB number .................................7253 
361.12 OMB number pending ........... 4390 

OMB number .................................7253 
361.13 OMB number pending ........... 4390 

OMB number .................................7253 
361.14 OMB number pending ........... 4391 

OMB number .................................7253 
361.15 OMB number pending ........... 4391 

OMB number .................................7253 
361.16 OMB number pending ........... 4391 

OMB number .................................7253 
361.17 OMB number pending ........... 4392 

OMB number .................................7253 
361.18 OMB number pending ........... 4394 

OMB number .................................7253 
361.19 OMB number pending ........... 4395 

OMB number .................................7253 
361.20 OMB number pending ........... 4395 

OMB number .................................7253 
361.21 OMB number pending ........... 4395 

34 CFR—Continued 66 FR 
Page 

Chapter III—Continued 
OMB number .................................7253 

361.22 OMB number pending ........... 4395 
OMB number .................................7253 

361.23 OMB number pending ........... 4396 
OMB number .................................7253 

361.24 OMB number pending ........... 4396 
OMB number .................................7253 

361.25 OMB number pending ........... 4397 
OMB number .................................7253 

361.26 OMB number pending ........... 4397 
OMB number .................................7253 

361.27 OMB number pending ........... 4397 
OMB number .................................7253 

361.28 OMB number pending ........... 4397 
OMB number .................................7253 

361.29 OMB number pending ........... 4397 
OMB number .................................7253 

361.30 OMB number pending ........... 4398 
OMB number .................................7253 

361.31 OMB number pending ........... 4398 
OMB number .................................7253 

361.32 OMB number pending ........... 4398 
OMB number .................................7253 

361.34 OMB number pending ........... 4398 
OMB number .................................7253 

361.35 OMB number pending ........... 4398 
OMB number .................................7253 

361.36 OMB number pending ........... 4399 
OMB number .................................7253 

361.37 OMB number pending ........... 4400 
(b) and (c) redesignated as (c) and 

(d); new (b) added; authority ci-
tation revised .............................7252 

OMB number .................................7253 
361.38 OMB number pending ........... 4400 

OMB number .................................7253 
361.40 OMB number pending ........... 4401 
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34 CFR (7–1–04 Edition) 

34 CFR—Continued 66 FR 
Page 

Chapter III—Continued 
OMB number .................................7253 

361.41 OMB number pending ........... 4401 
OMB number .................................7253 

361.43 (d) and authority citation 
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