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SUBCHAPTER M—MARINE POLLUTION FINANCIAL 
RESPONSIBILITY AND COMPENSATION 

PART 133—OIL SPILL LIABILITY TRUST 
FUND; STATE ACCESS 

Sec. 
133.1 Purpose. 
133.3 Definitions. 
133.5 Requests: General. 
133.7 Requests: Amount. 
133.9 Requests: Where made. 
133.11 Requests: Contents. 
133.13 Removal actions eligible for funding. 
133.15 Determination of eligibility for fund-

ing. 
133.17 Conduct of removal actions. 
133.19 Recordkeeping. 
133.21 Records retention. 
133.23 Investigation to determine the source 

and responsible party. 
133.25 Notification of Governor’s designee. 

AUTHORITY: 33 U.S.C. 2712(e); E.O. 12777 (3 
CFR, 1991 Comp., p. 351); 49 CFR 1.46. 

SOURCE: CGD 92–014, 57 FR 53969, Nov. 13, 
1992, unless otherwise noted. 

§ 133.1 Purpose. 

This part prescribes procedures for 
the Governor of a State to request pay-
ments from the Oil Spill Liability trust 
Fund (the Fund) for oil pollution re-
moval costs under section 1012(d)(1) of 
the Oil Pollution Act of 1990 (the Act) 
(33 U.S.C. 2712(d)(1)). 

§ 133.3 Definitions. 
(a) As used in this part, the following 

terms have the same meaning as set 
forth in section 1001 of the Act (33 
U.S.C. 2701): ‘‘discharge’’, ‘‘exclusive 
economic zone’’, ‘‘Fund’’, ‘‘incident’’, 
‘‘National Contingency Plan’’, ‘‘navi-
gable waters’’, ‘‘oil’’, ‘‘remove’’, ‘‘re-
moval’’, ‘‘removal costs’’, ‘‘responsible 
party’’, ‘‘State’’, and ‘‘United States’’. 

(b) As used in this part— 
Act means Title I of the Oil Pollution 

Act of 1990 (33 U.S.C. 2701 through 2719). 
Director, NPFC, means the person in 

charge of the U.S. Coast Guard Na-
tional Pollution Funds Center or that 
person’s authorized representative. 

NPFC means the U.S. Coast Guard 
National Pollution Funds Center, 4200 
Wilson Boulevard, suite 1000, Arling-
ton, Virginia 22203–1804. 

On-Scene Coordinator or OSC means 
the Federal official predesignated by 
the Environmental Protection Agency 
or the U.S. Coast Guard to direct and 
coordinate all efforts for removal of a 
discharge, or the mitigation or the pre-
vention of a substantial threat of a dis-
charge, of oil. 

Removal action means an incident- 
specific activity taken under this part 
to contain or remove a discharge, or to 
mitigate or prevent a substantial 
threat of a discharge, of oil. 

§ 133.5 Requests: General. 
(a) Upon a request submitted in ac-

cordance with this part by the Gov-
ernor of a State or his or her des-
ignated State official, the OSC may ob-
tain a Federal Project Number (FPN) 
and a ceiling not to exceed $250,000 per 
incident for removal costs. The re-
moval costs must be for the immediate 
removal of a discharge, or the mitiga-
tion or prevention of a substantial 
threat of a discharge, of oil. 

(b) Before a request under this part is 
made, the State official shall ensure 
that the procedures in the National 
Contingency Plan (40 CFR part 300) for 
notifying Federal authorities of the 
discharge or threat of discharge have 
been met. 

(c) The Federal Grant and Coopera-
tive Agreement Act of 1977 (31 U.S.C. 
6301–6308) and 49 CFR parts 18, 20, 29, 
and 90 apply to Fund monies obligated 
for payment under this part. 

§ 133.7 Requests: Amount. 
(a) The amount of funds that may be 

requested under this part— 
(1) Is limited to the amount antici-

pated for immediate removal action for 
a single oil pollution incident, but, in 
any event, may not exceed $250,000 per 
incident; 

(2) Must be for removal costs con-
sistent with the National Contingency 
Plan; and 

(3) Must be reasonable for the re-
moval actions proposed, considering 
such factors as quantity and composi-
tion of the oil, weather conditions and 
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customary costs of similar services in 
the locale. 

(b) The funds requested are obligated 
only to the extent they are determined 
to be for immediate removal actions 
which are reasonable and otherwise eli-
gible for payment under this part. 

§ 133.9 Requests: Where made. 
Requests for access to the Fund 

under § 133.5 must be made by tele-
phone or other rapid means to the OSC. 

§ 133.11 Request: Contents. 
In making a request for access to the 

Fund, the person making the request 
shall— 

(a) Indicate that the request is a 
State access request under 33 CFR part 
133; 

(b) Give his or her name, title, de-
partment, and State; 

(c) Describe the incident in sufficient 
detail to allow a determination of ju-
risdiction, including at a minimum the 
date of the occurrence, type of product 
discharged, estimated quantity of the 
discharge, body of water involved, and 
proposed removal actions for which 
funds are being requested under this 
part; and 

(d) Indicate the amount of funds 
being requested. 

§ 133.13 Removal actions eligible for 
funding. 

To be eligible for funding under this 
part, each removal action must meet 
the following: 

(a) Must be for an incident, occurring 
after August 18, 1990, which resulted in 
a discharge, or the substantial threat 
of a discharge, of oil into or upon the 
navigable waters or adjoining shore-
lines. 

(b) Must comply with the National 
Contingency Plan. 

(c) Must be an immediate removal 
action. 

§ 133.15 Determination of eligibility 
for funding. 

Upon receipt of the information 
under § 133.11 and, if necessary, from 
other sources determined to be appro-
priate at his or her discretion, the OSC 
will determine whether the proposed 
removal actions meet the requirements 
of § 133.13. If necessary, the OSC may 

seek further clarification of the pro-
posed actions from the State official. 
The OSC shall expeditiously notify the 
State official and the Director, NPFC, 
of his or her decision. 

§ 133.17 Conduct of removal actions. 

Removal actions funded under this 
part must be coordinated with the OSC 
and conducted in accordance with the 
National Contingency Plan. 

§ 133.19 Recordkeeping. 

(a) The State official shall maintain 
detailed records of expenditures made 
from the funds provided under this 
part, including records of— 

(1) Daily expenditures for each indi-
vidual worker, giving the individual’s 
name, title or position, activity per-
formed, time on task, salary or hourly 
rate, travel costs, per diem, out-of- 
pocket or extraordinary expenses, and 
whether the individual is normally 
available for oil spill removal; 

(2) Equipment purchased or rented 
each day, with the daily or hourly rate; 

(3) Miscellaneous materials and 
expendables purchased each day; and 

(4) Daily contractor or consultant 
fees, including costs for their personnel 
and contractor-owned or rented equip-
ment, as well as that of any subcon-
tractor. 

(b) The State official shall submit a 
copy of these records and a summary 
document stating the total of all ex-
penditures made to the NPFC official 
specified in § 133.25(c) within thirty 
days after completion of the removal 
actions. A copy of these documents 
shall also be submitted to the cog-
nizant OSC. 

(c) Upon request of the OSC or the 
NPFC, the State official shall make 
the original records available for in-
spection. 

(d) If, after inspecting the records, 
the Director, NPFC, determines that 
expenditures by a State official from 
funds obligated under this part were 
not eligible for funding under this part 
and the expenditures were not made 
with the good faith understanding that 
they were eligible under this part, the 
Director, NPFC, may seek reimburse-
ment to the Fund from the State. 
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§ 133.21 Records retention. 
(a) The State official shall maintain 

all records for ten years following com-
pletion of the removal actions. 

(b) If any litigation, claim, negotia-
tion, audit, cost recovery, or other ac-
tion involving the records has been 
started before the expiration of the 
ten-year period, the records must be re-
tained until completion of the action 
and resolution of all issues which arise 
from it, or until the end of the regular 
ten-year period, whichever is later. 

§ 133.23 Investigation to determine the 
source and responsible party. 

(a) The State official shall promptly 
make a thorough investigation to de-
termine the source of the incident and 
the responsible party. 

(b) Upon completion of the investiga-
tion, the State official shall forward 
the results of the investigation and 
copies of the supporting evidence iden-
tifying the source and the responsible 
party to both the cognizant OSC and 
the NPFC official specified in 
§ 133.25(c). 

§ 133.25 Notification of Governor’s des-
ignee. 

(a) If the Governor of a State antici-
pates the need to access the Fund 
under this part, he or she must advise 
the NPFC in writing of the specific in-
dividual who is designated to make re-
quests under this part. 

(b) This designation must include the 
individual’s name, address, telephone 
number, and title or capacity in which 
employed. 

(c) The information required by para-
graph (b) of this section must be for-
warded to the Chief, Case Management 
Division, National Pollution Funds 
Center, Suite 1000, 4200 Wilson Boule-
vard, Arlington, Virginia 22203–1804. 

PART 135—OFFSHORE OIL 
POLLUTION COMPENSATION FUND 

Subpart A—General 

Sec. 
135.1 Purpose. 
135.3 Applicability. 
135.5 Definitions. 
135.7 Delegation—Fund Administrator. 
135.9 Fund address. 

Subpart B—Levy of Fees 

135.101 Purpose. 
135.103 Levy and payment of barrel fee on 

OCS oil. 

Subpart C—Financial Responsibility for 
Offshore Facilities 

135.201 Applicability. 
135.203 Amount required. 
135.204 Submission of evidence. 
135.205 Methods of establishing. 
135.207 Insurance as evidence. 
135.209 Guaranty as evidence. 
135.210 Indemnity as evidence. 
135.211 Surety bond as evidence. 
135.213 Qualification as self-insurer. 
135.215 Certification. 
135.219 Notification of changes affecting 

certification. 
135.221 Reapplication for certification. 
135.223 Certificates, denial or revocation. 

Subpart D—Notification of Pollution 
Incidents 

135.303 Definitions. 
135.305 Notification procedures. 
135.307 Notification contents. 

Subpart E—Access, Denial, and Detention 

135.401 Access to vessel, Certificates of Fi-
nancial Responsibility. 

135.403 Sanctions for failure to produce ves-
sel Certificates of Financial Responsi-
bility. 

135.405 Appeal provisions. 

AUTHORITY: 33 U.S.C. 2701–2719; E.O. 12777, 
56 FR 54757; 49 CFR 1.46. 

SOURCE: CGD 77–055, 44 FR 16868, Mar. 19, 
1979, unless otherwise noted. 

Subpart A—General 

§ 135.1 Purpose. 
(a) This part prescribes the policies, 

procedures, and administrative prac-
tices regarding offshore oil pollution li-
ability and compensation, including 
the administration and general oper-
ation of the fund established under 
Title III of the Outer Continental Shelf 
Lands Act Amendments of 1978 (Pub. L. 
95–372, 43 U.S.C. 1811 et. seq.). 

§ 135.3 Applicability. 
(a) This part applies to each person 

who: 
(1) Owns oil obtained from the Outer 

Continental Shelf when the oil in pro-
duced; 
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(2) Owns, operates, or is the guar-
antor of the owner or operator of any 
vessel; 

(3) Owns, operates, or is the guar-
antor of the owner or operator of any 
offshore facility; 

(4) Sustains an economic loss as a 
consequence of oil pollution arising 
from Outer Continental Shelf activi-
ties; or 

(5) Otherwise has responsibilities 
under Title III of the Act and the regu-
lations in this part. 

§ 135.5 Definitions. 

(a) As used in this part, the following 
terms shall have the same meaning as 
defined in section 301 of Title III of the 
Outer Continental Shelf Lands Act 
Amendments of 1978 (Pub. L. 95–372): 
‘‘barrel’’; ‘‘claim’’; ‘‘discharge’’; ‘‘facil-
ity’’; ‘‘Fund’’; ‘‘guarantor’’; ‘‘incident’’; 
‘‘offshore facility’’; ‘‘oil pollution’’; 
‘‘operator’’; ‘‘owner’’; ‘‘person’’; ‘‘per-
son in charge’’; ‘‘public vessel’’; and 
‘‘vessel’’. 

(b) As used in this part: 
(1) Act means Title III of the Outer 

Continental Shelf Lands Act Amend-
ments of 1978 (Pub. L. 95–372), entitled 
‘‘Offshore Oil Spill Pollution Fund’’. 

(2) Captain of the Port means a Coast 
Guard officer designated as Captain of 
the Port for the areas described in Part 
3 of this chapter, or that person’s au-
thorized representative or, where there 
is no Captain of the Port area, the Dis-
trict Commander. 

(3) Commandant means the Com-
mandant of the Coast Guard or that 
person’s authorized representative. 

(4) District Commander means the 
Coast Guard officer commanding a 
Coast Guard District described in Part 
3 of this chapter, or that person’s au-
thorized representative. 

(5) Fund Administrator means the per-
son to whom the authority and func-
tions of the Commandant as adminis-
trator of the Fund are delegated. 

(6) Oil means petroleum, including 
crude oil or any fraction or residue 
therefrom and natural gas condensate, 
except that the term does not include 
natural gas. 

(7) Outer Continental Shelf or OCS 
means ‘‘outer Continental Shelf’’ as de-
fined in section 2(a) of the Outer Conti-

nental Shelf Lands Act (43 
U.S.C.1331(a)). 

§ 135.7 Delegation—Fund Adminis-
trator. 

(a) The Fund Administrator is dele-
gated authority to perform those func-
tions assigned or delegated to the Sec-
retary of Transportation under the Act 
not reserved by the Secretary of Trans-
portation or the Commandant. 

(b) The Fund Administrator may re-
delegate and authorize successive re-
delegations of the authority granted in 
paragraph (a) of this section within the 
command under which that person has 
jurisdiction or to members of the Fund 
staff. 

§ 135.9 Fund address. 

The address to which correspondence 
relating to the Coast Guard’s adminis-
tration of the Fund should be directed 
is: U.S. Coast Guard National Pollution 
Funds Center, 4200 Wilson Boulevard, 
Suite 1000, Arlington, VA 22203–1804. 

[CGD 86–032, 52 FR 23175, June 18, 1987, as 
amended by CGD 88–052, 53 FR 25120, July 1, 
1988; USCG–1998–3799, 63 FR 35530, June 30, 
1998] 

Subpart B—Levy of Fees 

§ 135.101 Purpose. 

(a) The purpose of this subpart is to 
state the general requirements con-
cerning the levy of fees. 

§ 135.103 Levy and payment of barrel 
fee on OCS oil. 

(a) A fee of $.03 per barrel is levied on 
all oil produced on the OCS and is im-
posed upon the owner of the oil when 
such oil is produced. 

(b) The owner of oil obtained from 
the OCS shall, for the purpose of com-
puting the barrel fee levied in para-
graph (a) of this section, measure OCS 
oil production by employing the meth-
ods and criteria of the Minerals Man-
agement Service contained in 30 CFR 
250.180. 

(c) The barrel fee levied in paragraph 
(a) of this section applies whenever the 
unobligated Fund balance is less than 
$200,000,000. 
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(d) Payment of the fee levied in para-
graph (a) of this section is made in ac-
cordance with the fee collection regu-
lations of the IRS at 26 CFR part 301, 
§ 301.9001. Federal government entitle-
ment to royalty oil does not constitute 
ownership of oil at time of production. 
The Fund Administrator advises the 
IRS when the unobligated Fund bal-
ance requires starting or stopping the 
collection of the barrel fee levied in 
this section, so the IRS may provide 
appropriate notice to affected owners 
of OCS oil. 

[CGD 88–050, 53 FR 52997, Dec. 30, 1988, as 
amended by CGD 90–005, 55 FR 17268, Apr. 24, 
1990] 

Subpart C—Financial Responsi-
bility for Offshore Facilities 

§ 135.201 Applicability. 
(a) This subpart applies to the owner 

or operator of each offshore facility re-
quired by the Act to establish and 
maintain evidence of financial respon-
sibility. 

(b) For the purpose of this subpart: 
(1) All structures, including plat-

forms, wells, and pipelines, are consid-
ered a single offshore facility if they 
are physically connected, located up-
stream of the point of custody transfer, 
within the same oil field, and under 
one ownership. 

(2) If separate parts of a structure, 
including platforms and pipelines, are 
owned separately, each part having 
common ownership is considered a sep-
arate offshore facility. 

(3) A mobile offshore drilling unit is 
considered an offshore facility from the 
moment a drill shaft or other device 
connected to the unit first touches the 
seabed or connects to a well for the 
purposes of exploration, development, 
or production of oil until drilling is 
completed and the unit is no longer at-
tached to the well or drill hole by any 
device. 

(4) A mobile offshore drilling unit 
considered an offshore facility under 
paragraph (b)(3) of this section remains 
a separate facility when physically 
connected to another offshore facility, 
unless both are under one ownership. 

(5) All segments of a common carrier 
pipeline from the point of custody 
transfer to the shore, including any 

pumping or booster stations, which are 
under one ownership are considered a 
single offshore facility. 

(6) Any pipeline, which is under one 
ownership, between two offshore facili-
ties, or between an offshore facility 
and the shore, is considered a single 
offshore facility. 

(7) Offshore facilities which drill for, 
produce, or process only natural gas 
are not subject to this subpart unless 
the facilities have the capacity to 
transport, store, or otherwise handle 
more than 1,000 barrels of condensate 
at any one time. 

NOTE: Regulations governing financial 
responsiblity and certification for vessels are 
promulgated by the Federal Maritime Com-
mission. 

§ 135.203 Amount required. 
(a) Each facility that is used for drill-

ing for, producing, or processing oil, or 
which has the capacity to transport, 
store, transfer, or otherwise handle 
more than one thousand barrels of oil 
at any one time must be covered by 
evidence of financial responsibility 
submitted by or on behalf of the owner 
or operator of the facility, in the 
amount of $35,000,000. 

(b) Evidence of financial responsi-
bility established and maintained by a 
person who owns or operates more than 
one facility, or who has an interest in 
the ownership or operation of more 
than one facility, may be applied by 
that person towards establishing and 
maintaining the required evidence of 
financial responsibility for each facil-
ity in which that person has an inter-
est, if the evidence is available to sat-
isfy liabilities arising out of incidents 
involving those facilities. 

§ 135.204 Submission of evidence. 
(a) Where the offshore facility is 

owned and operated solely by one per-
son, that person must establish and 
maintain evidence of financial respon-
sibility covering the facility. 

(b) Where the offshore facility is 
owned in its entirety by one person and 
operated solely by another person, evi-
dence of financial responsibility cov-
ering the facility must be established 
and maintained by either the owner or 
the operator, or, in consolidated form, 
by both the owner and operator. 
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(c) Where the offshore facility is 
owned or operated by more than one 
person, evidence of financial responsi-
bility covering the facility must be es-
tablished and maintained by any one of 
the owners or operators, or, in consoli-
dated form, by or on behalf of two or 
more owners or operators. 

(d) When evidence of financial re-
sponsibility is established in a consoli-
dated form, the proportional share of 
each participant must be shown. The 
evidence must be accompanied by a 
statement authorizing the applicant to 
act for and in behalf of each partici-
pant in submitting and maintaining 
the evidence of financial responsibility. 

(e) Each owner and operator of a fa-
cility is subject to the penalty provided 
by section 312(a) of the Act if evidence 
of financial responsibility is not estab-
lished and maintained for that facility. 

§ 135.205 Methods of establishing. 

(a) Evidence of financial responsi-
bility may be established by any one, 
or any combination acceptable to the 
Fund Administrator, of the following 
methods: 

(1) Insurance; 
(2) Guaranty; 
(3) Indemnity; 
(4) Surety bond; or 
(5) Qualification as self-insurer. 
(b) The Fund Administrator will ac-

cept alternative evidence of financial 
responsibility if, in the Fund Adminis-
trator’s opinion, it establishes an 
equivalent degree of financial responsi-
bility for the purposes of this subpart. 

§ 135.207 Insurance as evidence. 

(a) Insurance filed with the Fund Ad-
ministrator as evidence of financial re-
sponsibility shall be issued by an in-
surer that is acceptable to the Fund 
Administrator. Those insurers may in-
clude domestic and foreign insurance 
companies, corporations or associa-
tions of individual insurers, protection 
and indemnity associations, or other 
persons acceptable to the Fund Admin-
istrator. 

(b) An insurer must: 
(1) Agree to be sued directly, within 

the limits of the policy coverage, by 
any person for claims under the Act 
against the owner or operator; and 

(2) Designate an agent in the United 
States for service of process. 

(c) Insurance as evidence of financial 
responsibility must indicate the effec-
tive date in the endorsement on the ap-
plication for Certificate of Financial 
Responsibility, and must remain in 
force until the date of termination in-
dicated in the endorsement or until— 

(1) 30 days after mailing, by certified 
mail, to the Fund Administrator, and 
the person insured, notification of in-
tent to cancel; or 

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or 

(3) The facility to which the insur-
ance applies ceases to be a facility 
under § 135.201(b). 

(d) Termination of insurance cov-
erage shall not affect the liability of 
the insurer for an incident occurring 
before the effective date of termi-
nation. 

(e) Confirmation of insurance may be 
accepted from an insurance broker that 
is acceptable to the Fund Adminis-
trator, subject to the Fund Adminis-
trator’s approval of the individual un-
derwriters, in lieu of their signature on 
an application, provided the confirma-
tion: 

(1) States the insurance covers liabil-
ities under the Act; 

(2) Sets forth the limit and deduct-
ible; 

(3) Provides for direct action against 
the individual underwriters to the ex-
tent of their contracts; 

(4) Names the underwriters and per-
centages of the limit accepted by each; 

(5) States that the underwriters 
agree to give prior written notice of 
cancellation or change to the Fund Ad-
ministrator as required in paragraph 
(c) of this section; and 

(6) States that the notice indicated in 
paragraph (e)(5) of this section will not 
affect the underwriter’s liability for in-
cidents occurring before the effective 
date of cancellation. 

§ 135.209 Guaranty as evidence. 

(a) Guarantors must: 
(1) Agree to be sued directly, within 

the limits the guaranty, by any person 
for claims under the Act against the 
owner or operator; and 
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(2) Designate an agent in the United 
States for service of process. 

(b) Guaranties filed as evidence of fi-
nancial responsibility must be accom-
panied by the same proof that the 
Guarantor is financially responsible as 
this subpart would require of the owner 
or operator; i.e., insurance, surety 
bond, self-insurance, or other accept-
able methods. 

(c) A guaranty as evidence of finan-
cial responsibility must indicate the 
effective date in the endorsement on 
the application for Certificate of Fi-
nancial Responsibility, and must re-
main in force until the date of termi-
nation indicated in the endorsement or 
until: 

(1) 30 days after mailing, by certified 
mail, to the Fund Administrator, and 
the person guarantied, notification of 
intent to cancel; or 

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or 

(3) The facility to which the guar-
anty applies ceases to be a facility 
under § 135.201(b). 

(d) Termination of the guaranty shall 
not affect the liability of the guarantor 
for an incident occurring before the ef-
fective date of termination. 

§ 135.210 Indemnity as evidence. 

(a) An indemnitor must: 
(1) Agree to be sued directly, within 

the limits of the contract coverage, by 
any person for claims under the Act 
against the owner or operator to the 
extent of the indemnity coverage; and 

(2) Designate an agent in the United 
States for service of process. 

(b) Indemnity filed as evidence of fi-
nancial responsibility must be accom-
panied by the same proof of the 
indemnitor’s financial responsibility as 
this subpart would require of the owner 
or operator; i.e., insurance, surety 
bond, self-insurance; or other accept-
able methods. 

(c) An indemnity as evidence of fi-
nancial responsibility must indicate 
the effective date in the endorsement 
on the application for Certificate of Fi-
nancial Responsibility, and must re-
main in force until the date of termi-
nation indicated in the endorsement or 
until— 

(1) 30 days after mailing, by certified 
mail, to the Fund Administrator, and 
the person indemnified, notification of 
intent to cancel; or 

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or 

(3) The facility to which the indem-
nity applies ceases to be a facility 
under § 135.201(b). 

(d) Termination of an indemnity 
shall not affect the liability of the 
indemnitor for an incident occurring 
before the effective date of termi-
nation. 

§ 135.211 Surety bond as evidence. 
(a) Each surety bond filed with the 

Fund Administrator as evidence of fi-
nancial responsibility shall be issued 
by a bonding company that: 

(1) Is authorized to do business in the 
United States; 

(2) Is licensed to do business in the 
state or territory in which the bond is 
executed; 

(3) Is certified by the Department of 
the Treasury with respect to the 
issuance of Federal bonds in the penal 
sum of the bond; and 

(4) Designates an agent in the United 
States for service of process. 

(b) The bonding company must agree 
to be sued directly, within the limits of 
the surety bond, by any person for 
claims under the Act against the owner 
or operator. 

(c) A surety bond as evidence of fi-
nancial responsibility must indicate 
the effective date in the endorsement 
on the application for Certificate of Fi-
nancial Responsibility, and must re-
main in force until the date of termi-
nation indicated in the endorsement or 
until: 

(1) 30 days after mailing, by certified 
mail, to the Fund Administrator, and 
the person bonded, notification of in-
tent to cancel; or 

(2) Other evidence of financial re-
sponsibility acceptable to the Fund Ad-
ministrator has been established; or 

(3) The facility to which the surety 
bond applies ceases to be a facility 
under § 135.201(b). 

(d) Termination of the surety bond 
shall not affect the liability of the sur-
ety for an incident occurring before the 
effective date of termination. 
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§ 135.213 Qualification as self-insurer. 

(a) Qualification for self insurance 
must be supported by a copy of the 
self-insurer’s current balance sheet, in-
come statement, and statement of 
changes in financial position that are 
certified by an independent Certified 
Public Accountant and must be accom-
panied by either: 

(1) An additional statement con-
firming that the self-insurer’s current 
U.S. assets, including those of consoli-
dated subsidiaries held in the U.S., not 
including pledged assets or stock not 
publicly traded, exceed the current 
U.S. liabilities, and the self-insurers 
net worth exceeds the amount of the 
requested self-insurance; or 

(2) A statement, based on an analysis 
of the self-insurer’s financial position, 
which shows that sufficient assets or 
cash flow, other than which might be 
damaged as a result of a pollution inci-
dent, are available which may be liq-
uidated to provide the funds necessary 
to retire a claim for the amount of the 
self-insurance without placing the self- 
insurer in an insolvent position. 

(b) The statements required by para-
graphs (a) (1) and (2) of this section 
must be prepared and submitted by the 
involved Certified Public Accountant 
when the required financial statements 
are prepared in consolidated form and 
the liability represents less than the 
full financial backing of the consoli-
dated entity, otherwise they may be 
prepared and submitted by the Treas-
urer or equivalent official. 

(c) If the self-insurer files a Securi-
ties and Exchange Commission Form 
10–K report, a copy of the self-insurer’s 
most recent 10–K report must be filed 
with the Fund Administrator within 
120 days after the end of the fiscal year 
to which it relates, in addition to filing 
the most recent 10–K report with the 
initial application. 

(d) Each self-insurer must file annu-
ally with the Fund Administrator, cop-
ies of documents required under para-
graph (a) of this section, within 120 
days after the close of the self-insurer’s 
fiscal accounting period. If a self-in-
surer files a 10–K report with the Fund 
Administrator under paragraph (c) of 
this section which contains some of the 
financial statements required in para-

graph (a), a separate filing of those spe-
cific statements need not be made. 

§ 135.215 Certification. 

(a) Applicants shall: 
(1) If the facility is in existence be-

fore September 17, 1979, apply for a Cer-
tificate of Financial Responsibility be-
fore September 17, 1979. 

(2) If the offshore facility is not in ex-
istence on September 17, 1979, apply for 
a Certificate of Financial Responsi-
bility at least 45 days before placing 
the offshore facility into operation or 
coverage becomes effective. 

(3) If submitting an application to in-
clude an additional facility under pre-
viously established evidence of finan-
cial responsibility, apply for a Certifi-
cate of Financial Responsibility as 
early as possible before the anticipated 
date of desired coverage. 

(b) Each application for a Certificate 
of Financial Responsibility must be 
made on a Coast Guard prescribed Ap-
plication for Certificate of Financial 
Responsibility form, available from the 
Fund Administrator or any Coast 
Guard District Office. This form must 
be submitted for each facility; how-
ever, if evidence of financial responsi-
bility has been previously established 
in an amount sufficient to meet 
§ 135.203 (a), no additional evidence need 
be submitted with the application. 

(c) Each application form submitted 
under this section must be signed by 
the applicant. A written statement 
proving authority to sign must also be 
submitted where the signer is not dis-
closed as an individual (sole proprietor) 
applicant, a partner in a partnership 
applicant, or a director or other officer 
of a corporate applicant. 

(d) Financial data or other informa-
tion submitted under this section that 
is proprietary in nature, or constitutes 
a trade secret, must be clearly des-
ignated as such to insure confidential 
treatment by the Fund Administrator, 
under 5 U.S.C. 552, the Freedom of In-
formation Act, which provides for ex-
emption from disclosure of trade secret 
data. 

(e) If any of the information sub-
mitted for certification is determined 
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by the Fund Administrator to be insuf-
ficient the Fund Administrator may re-
quire additional information before 
final consideration of the application. 

(f) Certificates, as issued, are to be 
considered property of the U.S. Govern-
ment, are not to be altered in any man-
ner, and must be surrendered on de-
mand when revoked in accordance with 
§ 135.223 of this subpart. 

(g) Applicants shall obtain a Certifi-
cate of Financial Responsibility for 
each facility. 

§ 135.219 Notification of changes af-
fecting certification. 

(a) Each owner, operator, or guar-
antor of an offshore facility shall with-
in ten days notify the Fund Adminis-
trator in writing when any changes 
occur which prevent the owner, oper-
ator, or guarantor, from meeting the 
obligations for which a Certificate of 
Financial Responsibility has been 
issued. 

(b) Based on notice of a change in fi-
nancial capability under paragraph (a) 
of this section, the Fund Administrator 
may revoke a Certificate of Financial 
Responsibility. 

§ 135.221 Reapplication for certifi-
cation. 

(a) If a Certificate of Financial Re-
sponsibility becomes invalid for any 
reason, an application for a new certifi-
cate must be immediately submitted to 
the Fund Administrator in accordance 
with § 135.204. 

§ 135.223 Certificates, denial or revoca-
tion. 

(a) A certificate may be denied or re-
voked for any of the following reasons: 

(1) Making any willfully false state-
ment to the Fund Administrator in 
connection with establishing or main-
taining evidence of financial responsi-
bility. 

(2) Failure of an applicant or 
certificant to establish or maintain 
evidence of financial responsibility as 
required by the regulations in this sub-
part. 

(3) Failure to comply with or respond 
to inquiries, regulations, or orders of 
the Fund Administrator concerning es-
tablishing or maintaining evidence of 
financial responsibility. 

(4) Failure to timely file the reports 
or documents required by § 135.213 (c) 
and (d). 

(5) Cancellation or termination of 
any insurance policy, surety bond, in-
demnity, or guaranty issued under this 
subpart or modification thereto which 
reduces the financial capacity of the 
applicant or certificant to meet the re-
quirements of this subpart, unless sub-
stitute evidence of financial responsi-
bility has been submitted to and ac-
cepted by the Fund Administrator. 

(b) Denial or revocation of a certifi-
cate shall be immediate and without 
prior notice in a case where the appli-
cant or certificant: 

(1) Is no longer the owner or operator 
of the offshore facility in question; 

(2) Fails to furnish acceptable evi-
dence of financial responsibility in sup-
port of an application; or 

(3) Permits the cancellation or termi-
nation of the insurance policy, surety 
bond, indemnity, or guaranty upon 
which the continued validity of the 
certificate is based. 

(c) In any other case, before the de-
nial or revocation of a certificate, the 
Fund Administrator advises the appli-
cant or certificant, in writing, of the 
intention to deny or revoke the certifi-
cate, and shall state the reason there-
for. 

(d) If the reason for an intended rev-
ocation is failure to file the reports or 
documents required by § 135.213 (c) and 
(d) the revocation shall be effective 10 
days after the date of receipt of the no-
tice of intention to revoke, unless the 
certificant shall, before revocation, 
submit the required material or dem-
onstrate that the required material 
was timely filed. 

(e) If the intended denial or revoca-
tion is based upon one of the reasons in 
paragraph (a)(1) or (a)(3) of this sec-
tion, the applicant or certificant may 
request, in writing, a hearing to show 
that the applicant or certificant is in 
compliance with this subpart. If the ap-
plicant or certificant fails to file a 
timely request for a hearing, the denial 
or revocation is effective 10 days after 
receipt of the notice. 

(f) If a request for a hearing under 
paragraph (e) of this section is received 
by the Fund Administrator within 10 
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days after the date of receipt of a no-
tice of intention to deny or revoke, the 
Fund Administrator grants a hearing 
and notifies the requesting party of the 
date, time, and location of the hearing. 
If a requesting party fails to enter an 
appearance at the scheduled hearing, 
or in lieu thereof fails to submit writ-
ten evidence for the consideration of 
the hearing official, denial or revoca-
tion is effective as of the scheduled 
date and time of the hearing, unless an 
extension of time is granted by the 
Fund Administrator for good cause 
shown. 

(g) Hearings under this section are 
informal and are conducted by an offi-
cial designated by the Fund Adminis-
trator. The official conducting the 
hearing considers all relevant material 
submitted and makes recommenda-
tions to the Fund Administrator. 

(h) The Fund Administrator’s deci-
sion is final agency action. 

Subpart D—Notification of 
Pollution Incidents 

§ 135.303 Definitions. 
As used in this subpart: 
Occurrences which pose an imminent 

threat of oil pollution means those inci-
dents that are likely to result in a dis-
charge of oil and include, but are not 
limited to: vessel collisions, grounding 
or stranding; structural failure in a 
tank, pipeline or other oil handling 
system; fire, explosion or other events 
which may cause structural damage to 
a vessel or offshore facility. 

[CGD 77–055, 44 FR 16868, Mar. 19, 1979, as 
amended by CGD 91–035, 57 FR 36316, Aug. 12, 
1992] 

§ 135.305 Notification procedures. 
(a) The person in charge of a vessel or 

offshore facility that is involved in an 
incident, including occurrences which 
pose an imminent threat of oil pollu-
tion shall, as soon as that person has 
knowledge of the incident, imme-
diately notify by telephone, radio tele-
communication or a similar rapid 
means of communication, in the fol-
lowing order of preference: 

(1) (Within or offshore of the 48 con-
tiguous States only) The Duty Officer, 
National Response Center, U.S. Coast 

Guard, 2100 Second Street, SW., Wash-
ington, DC 20593–0001, toll free tele-
phone number 800–424–8802; or 

(2) The commanding officer or super-
visor of any Coast Guard Marine Safety 
Office, Captain of the Port Office, Ma-
rine Safety Detachment or Port Safety 
Detachment in the vicinity of the inci-
dent; or 

(3) The commanding officer or officer 
in charge of any other Coast Guard 
unit in the vicinity of the incident; or 

(4) The Commander of any Coast 
Guard District. 

(b) Notification given in accordance 
with this subpart constitutes fulfill-
ment of the requirements of Subpart C 
of 33 CFR Part 153 concerning Notice of 
the Discharge of Oil. 

[CGD 77–055, 44 FR 16868, Mar. 19, 1979, as 
amended by USCG–1998–3799, 63 FR 35530, 
June 30, 1998] 

§ 135.307 Notification contents. 
(a) In each notification provided 

under § 135.305, the person in charge of 
the vessel or offshore facility involved 
in the incident shall provide his or her 
name and telephone number, or radio 
call sign, and, to the extent known, 
the: 

(1) Location, date and time of the in-
cident; 

(2) Quantity of oil involved; 
(3) Cause of the incident; 
(4) Name or other identification of 

the vessel or offshore facility involved; 
(5) Size and color of any slick or 

sheen and the direction of movement; 
(6) Observed on scene weather condi-

tions, including wind speed and direc-
tion, height and direction of seas, and 
any tidal or current influence present; 

(7) Actions taken or contemplated to 
secure the source or contain and re-
move or otherwise control the dis-
charged oil; 

(8) Extent of any injuries or other 
damages incurred as a result of the in-
cident; 

(9) Observed damage to living natural 
resources; and 

(10) Any other information deemed 
relevant by the reporting party or re-
quested by the person receiving the no-
tification. 

(b) The person giving notification of 
an incident must not delay notification 
to gather all required information and 
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must provide any information not im-
mediately available when it becomes 
known. 

Subpart E—Access, Denial, and 
Detention 

§ 135.401 Access to vessel, Certificates 
of Financial Responsibility. 

(a) The owner, operator, master or 
agent of any vessel subject to the Act 
shall, upon request by any Coast Guard 
officer or petty officer, permit access 
to the vessel and produce for examina-
tion the Certificate of Financial Re-
sponsibility. 

§ 135.403 Sanctions for failure to 
produce vessel Certificates of Fi-
nancial Responsibility. 

(a) The Captain of the Port issues de-
nial or detention orders to the owner, 
operator, agent, or master of any ves-
sel that cannot show upon request a 
valid Certificate of Financial Responsi-
bility issued under the Act. 

(b) A denial order forbids entry of 
any vessel subject to the Act to any 
port or place in the United States or to 
the navigable waters of the United 
States. 

(c) A detention order detains any ves-
sel subject to the Act at the port or 
place in the United States from which 
it is about to depart for any other port 
or place in the United States. 

(d) The Captain of the Port termi-
nates a denial or detention order when 
the owner, operator, agent, or master 
of a vessel furnishes adequate evidence 
that the certification of financial re-
sponsibility requirements under the 
Act have been met. 

§ 135.405 Appeal provisions. 

(a) The owner, operator, agent or 
master of a vessel issued a denial or de-
tention order under this subpart may 
petition the District Commander in 
any manner to review that order. 

(b) Upon completion of review, the 
District Commander affirms, sets 
aside, or modifies the order. 

(c) Unless otherwise determined by 
the District Commander a denial or de-
tention order remains in effect pending 
the outcome of any petition or appeal 
of that order. 

(d) The District Commander acts on 
all petitions or appeals within 10 days 
of receipt. 

(e) The decision of the District Com-
mander is final agency action. 

PART 136—OIL SPILL LIABILITY TRUST 
FUND; CLAIMS PROCEDURES; 
DESIGNATION OF SOURCE; AND 
ADVERTISEMENT 

Subpart A—General 

Sec. 
136.1 Purpose and applicability. 
136.3 Information. 
136.5 Definitions. 
136.7 Foreign claimants. 
136.9 Falsification of claims. 

Subpart B—General Procedure 

136.101 Time limitations on claims. 
136.103 Order of presentment. 
136.105 General requirements for a claim. 
136.107 Subrogated claims. 
136.109 Removal costs and multiple items of 

damages. 
136.111 Insurance. 
136.113 Other compensation. 
136.115 Settlement and notice to claimant. 

Subpart C—Procedures for Particular 
Claims 

REMOVAL COSTS 

136.201 Authorized claimants. 
136.203 Proof. 
136.205 Compensation allowable. 

NATURAL RESOURCES 

136.207 Authorized claimants. 
136.209 Proof. 
136.211 Compensation allowable. 

REAL OR PERSONAL PROPERTY 

136.213 Authorized claimants. 
136.215 Proof. 
136.217 Compensation allowable. 

SUBSISTENCE USE 

136.219 Authorized claimants. 
136.221 Proof. 
136.223 Compensation allowable. 

GOVERNMENT REVENUES 

136.225 Authorized claimants. 
136.227 Proof. 
136.229 Compensation allowable. 

PROFITS AND EARNING CAPACITY 

136.231 Authorized claimants. 
136.233 Proof. 
136.235 Compensation allowable. 
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136.237 Authorized claimants. 
136.239 Proof. 
136.241 Compensation allowable. 

Subpart D—Designation of Source and 
Advertisement 

GENERAL 

136.301 Purpose. 
136.303 Definitions. 

DESIGNATION OF SOURCE 

136.305 Notice of designation. 
136.307 Denial of designation. 

ADVERTISEMENT 

136.309 Advertisement determinations. 
136.311 Types of advertisement. 
136.313 Content of advertisement. 

AUTHORITY: 33 U.S.C. 2713, 2714; E.O. 12777, 
3 CFR, 1991 Comp., p. 351; 49 CFR 1.46. 

SOURCE: CGD 91–035, 57 FR 36316, Aug. 12, 
1992, unless otherwise noted. 

Subpart A—General 

§ 136.1 Purpose and applicability. 
(a) This part prescribes regulations 

for— 
(1) Presentation, filing, processing, 

settlement, and adjudication of claims 
authorized to be presented to the Oil 
Spill Liability Trust Fund (the Fund) 
under section 1013 of the Oil Pollution 
Act of 1990 (the Act) (33 U.S.C. 2713) for 
certain uncompensated removal costs 
or uncompensated damages resulting 
from the discharge, or substantial 
threat of discharge, of oil from a vessel 
or facility into or upon the navigable 
waters, adjoining shorelines, or the ex-
clusive economic zone; 

(2) Designation of the source of the 
incident, notification to the respon-
sible party of the designation, and ad-
vertisement of the designation and 
claims procedures; and 

(3) Other related matters. 
(b) This part applies to claims result-

ing from incidents occurring after Au-
gust 18, 1990. 

(c) Nothing in this part— 
(1) Preempts the authority of any 

State or political subdivision thereof 
from imposing any additional liability 
or requirements with respect to— 

(i) The discharge of oil or other pollu-
tion by oil within such State; or 

(ii) Any removal activities in connec-
tion with such a discharge; or 

(2) Affects or modifies in any way the 
obligations or liabilities of any person 
under the Solid Waste Disposal Act (42 
U.S.C. 6901 et seq.) or State law, includ-
ing common law; or 

(3) Affects the authority of any 
State— 

(i) To establish, or to continue in ef-
fect, a fund any purpose of which is to 
pay for costs or damages arising out of, 
or directly resulting from, oil pollution 
or the substantial threat of oil pollu-
tion; or 

(ii) To require any person to con-
tribute to such a fund; or 

(4) Affects the authority of the 
United States or any State or political 
subdivision thereof to impose addi-
tional liability or additional require-
ments relating to a discharge, or sub-
stantial threat of a discharge, of oil. 

§ 136.3 Information. 

Anyone desiring to file a claim 
against the Fund may obtain general 
information on the procedure for filing 
a claim from the Director, National 
Pollution Funds Center, suite 1000, 4200 
Wilson Boulevard, Arlington, Virginia 
22203–1804, (703) 235–4756. 

§ 136.5 Definitions 

(a) As used in this part, the following 
terms have the same meaning as set 
forth in sections 1001 and 1007(c) of the 
Act (33 U.S.C. 2701 and 2707(c)): Claim, 
claimant, damages, discharge, exclusive 
economic zone, facility, foreign claimant, 
foreign offshore unit, Fund, guarantor, 
incident, National Contingency Plan, nat-
ural resources, navigable waters, offshore 
facility, oil, onshore facility, owner or op-
erator, person, removal costs, responsible 
party, State, United States, and vessel. 

(b) As used in this part— 
Act means title I of the Oil Pollution 

Act of 1990 (Pub. L. 101–380; 33 U.S.C. 
2701 through 2719). 

Director, NPFC, means the person in 
charge of the U.S. Coast Guard Na-
tional Pollution Funds Center or that 
person’s authorized representative. 

FOSC means the Federal On-Scene 
Coordinator designated under the Na-
tional Contingency Plan or that per-
son’s authorized representative. 
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NPFC means the U.S. Coast Guard 
National Pollution Funds Center, suite 
1000, 4200 Wilson Boulevard, Arlington, 
Virginia 22203–1804. 

§ 136.7 Foreign claimants. 
In addition to other applicable limi-

tations on presenting claims to the 
Fund, claims by foreign claimants to 
recover removal costs or damages may 
be presented only when the require-
ments of section 1007 of the Act (33 
U.S.C. 2707) are met. 

§ 136.9 Falsification of claims. 
Persons submitting false claims or 

making false statements in connection 
with claims under this part may be 
subject to prosecution under Federal 
law, including but not limited to 18 
U.S.C. 287 and 1001. In addition, persons 
submitting written documentation in 
support of claims under this part which 
they know, or should know, is false or 
omits a material fact may be subject to 
a civil penalty for each claim. If any 
payment is made on the claim, the 
claimant may also be subject to an as-
sessment of up to twice the amount 
claimed. These civil sanctions may be 
imposed under the Program Fraud 
Civil Remedies Act, 31 U.S.C. 3801–3812, 
as implemented in 49 CFR part 31. 

[CGD 91–035, 57 FR 36316, Aug. 12, 1992, as 
amended by CGD 96–052, 62 FR 16703, Apr. 8, 
1997] 

Subpart B—General Procedure 

§ 136.101 Time limitations on claims. 
(a) Except as provided under section 

1012(h)(3) of the Act (33 U.S.C. 
2712(h)(3)) (minors and incompetents), 
the Fund will consider a claim only if 
presented in writing to the Director, 
NPFC, within the following time lim-
its: 

(1) For damages, within three years 
after— 

(i) The date on which the injury and 
its connection with the incident in 
question were reasonably discoverable 
with the exercise of due care. 

(ii) In the case of natural resources 
damages under section 1002(b)(2)(A) of 
the Act (33 U.S.C. 2702(b)(2)(A)), the 
date under paragraph (a)(1)(i) of this 
section, or within three years from the 

date of completion of the natural re-
sources damage assessment under sec-
tion 1006(e) of the Act (33 U.S.C. 
2706(e)), whichever is later. 

(2) For removal costs, within six 
years after the date of completion of 
all removal actions for the incident. As 
used in this paragraph, ‘‘date of com-
pletion of all removal actions’’ is de-
fined as the actual date of completion 
of all removal actions for the incident 
or the date the FOSC determines that 
the removal actions which form the 
basis for the costs being claimed are 
completed, whichever is earlier. 

(b) Unless the Director, NPFC, di-
rects in writing that the claim be sub-
mitted elsewhere, a claim is deemed 
presented on the date the claim is ac-
tually received at the National Pollu-
tion Funds Center, suite 1000, 4200 Wil-
son Boulevard, Arlington, Virginia 
22203–1804. If the Director, NPFC, di-
rects that the claim be presented else-
where, the claim is deemed presented 
on the date the claim is actually re-
ceived at the address in the directive. 

[CGD 91–035, 57 FR 36316, Aug. 12, 1992; 57 FR 
41104, Sept. 9, 1992] 

§ 136.103 Order of presentment. 

(a) Except as provided in paragraph 
(b) of this section, all claims for re-
moval costs or damages must be pre-
sented first to the responsible party or 
guarantor of the source designated 
under § 136.305. 

(b) Claims for removal costs or dam-
ages may be presented first to the 
Fund only— 

(1) By any claimant, if the Director, 
NPFC, has advertised, or otherwise no-
tified claimants in writing, in accord-
ance with § 136.309(e); 

(2) By a responsible party who may 
assert a claim under section 1008 of the 
Act (33 U.S.C. 2708); 

(3) By the Governor of a State for re-
moval costs incurred by that State; or 

(4) By a United States claimant in a 
case where a foreign offshore unit has 
discharged oil causing damage for 
which the Fund is liable under section 
1012(a) of the Act (33 U.S.C. 2712(a)). 

(c) If a claim is presented in accord-
ance with paragraph (a) of this section 
and— 

VerDate Aug<31>2005 13:27 Sep 05, 2006 Jkt 208129 PO 00000 Frm 00080 Fmt 8010 Sfmt 8010 Y:\SGML\208129.XXX 208129



71 

Coast Guard, DHS § 136.105 

(1) Each person to whom the claim is 
presented denies all liability for the 
claim; or 

(2) The claim is not settled by any 
person by payment within 90 days after 
the date upon which (A) the claim was 
presented, or (B) advertising was begun 
pursuant to § 136.309(d), whichever is 
later, the claimant may elect to com-
mence an action in court against the 
responsible party or guarantor or to 
present the claim to the Fund. 

(d) No claim of a person against the 
Fund will be approved or certified for 
payment during the pendency of an ac-
tion by the person in court to recover 
costs which are the subject of the 
claim. 

[CGD 91–035, 57 FR 36316, Aug. 12, 1992; 57 FR 
41104, Sept. 9, 1992] 

§ 136.105 General requirements for a 
claim. 

(a) The claimant bears the burden of 
providing all evidence, information, 
and documentation deemed necessary 
by the Director, NPFC, to support the 
claim. 

(b) Each claim must be in writing for 
a sum certain for compensation for 
each category of uncompensated dam-
ages or removal costs (as described in 
Subpart C of this part) resulting from 
an incident. If at any time during the 
pendency of a claim against the Fund 
the claimant receives any compensa-
tion for the claimed amounts, the 
claimant shall immediately amend the 
claim. 

(c) Each claim must be signed in ink 
by the claimant certifying to the best 
of the claimant’s knowledge and belief 
that the claim accurately reflects all 
material facts. 

(d) In addition to the other require-
ments of this section, any claim pre-
sented by a legal representative of the 
claimant must also be signed by the 
legal representative and— 

(1) Be presented in the name of the 
claimant; 

(2) Show the title or legal capacity of 
the representative; and 

(3) Provide proof of authority to act 
for the claimant. 

(e) Each claim must include at least 
the following, as applicable: 

(1) The full name, street and mailing 
addresses of residence and business, 

and telephone numbers of the claim-
ant. 

(2) The date, time, and place of the 
incident giving rise to the claim. 

(3) The identity of the vessel, facil-
ity, or other entity causing or sus-
pected to have caused the removal 
costs or damages claimed and the basis 
for such identity or belief. 

(4) A general description of the na-
ture and extent of the impact of the in-
cident, the costs associated with re-
moval actions, and damages claimed, 
by category as delineated in Subpart C 
of this part, including, for any prop-
erty, equipment, or similar item dam-
aged, the full name, street and mailing 
address, and telephone number of the 
actual owner, if other than the claim-
ant. 

(5) An explanation of how and when 
the removal costs or damages were 
caused by, or resulted from, an inci-
dent. 

(6) Evidence to support the claim. 
(7) A description of the actions taken 

by the claimant, or other person on the 
claimant’s behalf, to avoid or minimize 
removal costs or damages claimed. 

(8) The reasonable costs incurred by 
the claimant in assessing the damages 
claimed. This includes the reasonable 
costs of estimating the damages 
claimed, but not attorney’s fees or 
other administrative costs associated 
with preparation of the claim. 

(9) To the extent known or reason-
ably identifiable by the claimant, the 
full name, street and mailing address, 
and telephone number of each witness 
to the incident, to the discharge, or to 
the removal costs or damages claimed, 
along with a brief description of that 
person’s knowledge. 

(10) A copy of written communica-
tions and the substance of verbal com-
munications, if any, between the 
claimant and the responsible party or 
guarantor of the source designated 
under § 136.305 and a statement indi-
cating that the claim was presented to 
the responsible party or guarantor, the 
date it was presented, that it was de-
nied or remains not settled and, if 
known, the reason why it was denied or 
remains not settled. 

(11) If the claimant has insurance 
which may cover the removal costs or 
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damages claimed, the information re-
quired under § 136.111. 

(12) A statement by the claimant 
that no action has been commenced in 
court against the responsible party or 
guarantor of the source designated 
under § 136.305 or, if an action has been 
commenced, a statement identifying 
the claimant’s attorney and the attor-
ney’s address and phone number, the 
civil action number, and the court in 
which the action is pending. 

(13) In the discretion of the Director, 
NPFC, any other information deemed 
relevant and necessary to properly 
process the claim for payment. 

§ 136.107 Subrogated claims. 
(a) The claims of subrogor (e.g., in-

sured) and subrogee (e.g., insurer) for 
removal costs and damages arising out 
of the same incident should be pre-
sented together and must be signed by 
all claimants. 

(b) A fully subrogated claim is pay-
able only to the subrogee. 

(c) A subrogee must support a claim 
in the same manner as any other 
claimant. 

§ 136.109 Removal costs and multiple 
items of damages. 

(a) A claimant must specify all of the 
claimant’s known removal costs or 
damages arising out of a single inci-
dent when submitting a claim. 

(b) Removal costs and each separate 
category of damages (as described in 
subpart C of this part) must be sepa-
rately listed with a sum certain attrib-
uted to each type and category listed. 

(c) At the sole discretion of the Di-
rector, NPFC, removal costs and each 
separate category of damages may be 
treated separately for settlement pur-
poses. 

§ 136.111 Insurance. 
(a) A claimant shall provide the fol-

lowing information concerning any in-
surance which may cover the removal 
costs or damages for which compensa-
tion is claimed: 

(1) The name and address of each in-
surer. 

(2) The kind and amount of coverage. 
(3) The policy number. 
(4) Whether a claim has been or will 

be presented to an insurer and, if so, 

the amount of the claim and the name 
of the insurer. 

(5) Whether any insurer has paid the 
claim in full or in part or has indicated 
whether or not payment will be made. 

(b) If requested by the Director, 
NPFC, the claimant shall provide a 
copy of the following material: 

(1) All insurance policies or indem-
nification agreements. 

(2) All written communications, and 
a summary of all oral communications, 
with any insurer or indemnifier. 

(c) A claimant shall advise the Direc-
tor, NPFC, of any changes in the infor-
mation provided under this section. 

§ 136.113 Other compensation. 

A claimant must include an account-
ing, including the source and value, of 
all other compensation received, ap-
plied for, or potentially available as a 
consequence of the incident out of 
which the claim arises including, but 
not limited to, monetary payments, 
goods or services, or other benefits. 

§ 136.115 Settlement and notice to 
claimant. 

(a) Payment in full, or acceptance by 
the claimant of an offer of settlement 
by the Fund, is final and conclusive for 
all purposes and, upon payment, con-
stitutes a release of the Fund for the 
claim. In addition, acceptance of any 
compensation from the Fund precludes 
the claimant from filing any subse-
quent action against any person to re-
cover costs or damages which are the 
subject of the compensated claim. Ac-
ceptance of any compensation also con-
stitutes an agreement by the claimant 
to assign to the Fund any rights, 
claims, and causes of action the claim-
ant has against any person for the 
costs and damages which are the sub-
ject of the compensated claims and to 
cooperate reasonably with the Fund in 
any claim or action by the Fund 
against any person to recover the 
amounts paid by the Fund. The co-
operation shall include, but is not lim-
ited to, immediately reimbursing the 
Fund for any compensation received 
from any other source for the same 
costs and damages and providing any 
documentation, evidence, testimony, 
and other support, as may be necessary 
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for the Fund to recover from any per-
son. 

(b) Claimant’s failure to accept an 
offer of settlement within 60 days after 
the date the offer was mailed to the 
claimant automatically voids the offer. 
The Director, NPFC, reserves the right 
to revoke an offer at any time. 

(c) A claimant will be notified in 
writing sent by certified or registered 
mail whenever a claim against the 
Fund is denied. The failure of the Di-
rector, NPFC, to make final disposition 
of a claim within six months after it is 
filed shall, at the option of the claim-
ant any time thereafter, be deemed a 
final denial of the claim. 

(d) The Director, NPFC, upon written 
request of the claimant or of a person 
duly authorized to act on the claim-
ant’s behalf, reconsiders any claim de-
nied. The request for reconsideration 
must be in writing and include the fac-
tual or legal grounds for the relief re-
quested, providing any additional sup-
port for the claim. The request must be 
received by the Director, NPFC, within 
60 days after the date the denial was 
mailed to the claimant or within 30 
days after receipt of the denial by the 
claimant, whichever date is earlier. Re-
consideration may only be requested 
once for each claim denied. The Direc-
tor, NPFC will provide the claimant 
seeking reconsideration with written 
notification of the decision within 90 
days after receipt of the request for re-
consideration. This written decision is 
final. The failure of the Director, 
NPFC, to make final disposition of a 
reconsideration within 90 days after it 
is received shall, at the option of the 
claimant any time thereafter, be 
deemed a final denial of the reconsider-
ation. 

Subpart C—Procedures for 
Particular Claims 

REMOVAL COSTS 

§ 136.201 Authorized claimants. 
A claim for removal costs may be 

presented by any claimant. 

§ 136.203 Proof. 
In addition to the requirements of 

Subparts A and B of this part, a claim-
ant must establish— 

(a) That the actions taken were nec-
essary to prevent, minimize, or miti-
gate the effects of the incident; 

(b) That the removal costs were in-
curred as a result of these actions; 

(c) That the actions taken were de-
termined by the FOSC to be consistent 
with the National Contingency Plan or 
were directed by the FOSC. 

§ 136.205 Compensation allowable. 

The amount of compensation allow-
able is the total of uncompensated rea-
sonable removal costs of actions taken 
that were determined by the FOSC to 
be consistent with the National Con-
tingency Plan or were directed by the 
FOSC. Except in exceptional cir-
cumstances, removal activities for 
which costs are being claimed must 
have been coordinated with the FOSC. 

NATURAL RESOURCES 

§ 136.207 Authorized claimants. 

(a) Claims for uncompensated natural 
resource damages may be presented by 
an appropriate natural resources trust-
ee. However, in order to facilitate the 
processing of these claims with respect 
to a single incident where multiple 
trustees are involved and to prevent 
double recovery, the affected trustees 
should select a lead administrative 
trustee who will present consolidated 
claims on behalf of the trustees. 

(b) A trustee may present a claim for 
the reasonable cost of assessing nat-
ural resources damages separately 
from a claim for the cost of developing 
and implementing plans for the res-
toration, rehabilitation, replacement, 
or acquisition of the equivalent of the 
natural resources damaged. 

§ 136.209 Proof. 

In addition to the requirements of 
subparts A and B of this part, a trustee 
must do the following: 

(a) Submit the assessment and res-
toration plans which form the basis of 
the claim. 

(b) Provide documented costs and 
cost estimates for the claim. Final cost 
estimates for conducting damage as-
sessments or implementing a restora-
tion plan may form the basis for a 
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claim against the Fund for an uncom-
pensated natural resources damage 
claim. 

(c) Identify all trustees who may be 
potential claimants for the same nat-
ural resources damaged. 

(d) Certify the accuracy and integrity 
of any claim submitted to the Fund, 
and certify that any actions taken or 
proposed were or will be conducted in 
accordance with the Act and consistent 
with all applicable laws and regula-
tions. 

(e) Certify whether the assessment 
was conducted in accordance with ap-
plicable provisions of the natural re-
sources damage assessment regulations 
promulgated under section 1006(e)(1) of 
the Act (33 U.S.C. 2706(e)(1)). Identify 
any other or additional damage assess-
ment regulations or methodology uti-
lized. 

(f) Certify that, to the best of the 
trustee’s knowledge and belief, no 
other trustee has the right to present a 
claim for the same natural resources 
damages and that payment of any sub-
part of the claim presented would not 
constitute a double recovery for the 
same natural resources damages. 

§ 136.211 Compensation allowable. 
(a) The amount of compensation al-

lowable is the reasonable cost of as-
sessing damages, and the cost of restor-
ing, rehabilitating, replacing, or ac-
quiring the equivalent of the damaged 
natural resources. 

(b) In addition to any other provision 
of law respecting the use of sums re-
covered for natural resources damages, 
trustees shall reimburse the Fund for 
any amounts received from the Fund in 
excess of that amount required to ac-
complish the activities for which the 
claim was paid. 

REAL OR PERSONAL PROPERTY 

§ 136.213 Authorized claimants. 
(a) A claim for injury to, or economic 

losses resulting from the destruction 
of, real or personal property may be 
presented only by a claimant either 
owning or leasing the property. 

(b) Any claim for loss of profits or 
impairment of earning capacity due to 
injury to, destruction of, or loss of real 
or personal property must be included 

as subpart of the claim under this sec-
tion and must include the proof re-
quired under § 136.233. 

§ 136.215 Proof. 

(a) In addition to the requirements of 
subparts A and B of this part, a claim-
ant must establish— 

(1) An ownership or leasehold inter-
est in the property; 

(2) That the property was injured or 
destroyed; 

(3) The cost of repair or replacement; 
and 

(4) The value of the property both be-
fore and after injury occurred. 

(b) In addition, for each claim for 
economic loss resulting from destruc-
tion of real or personal property, the 
claimant must establish— 

(1) That the property was not avail-
able for use and, if it had been, the 
value of that use; 

(2) Whether or not substitute prop-
erty was available and, if used, the 
costs thereof; and 

(3) That the economic loss claimed 
was incurred as the result of the injury 
to or destruction of the property. 

§ 136.217 Compensation allowable. 

(a) The amount of compensation al-
lowable for damaged property is the 
lesser of— 

(1) Actual or estimated net cost of re-
pairs necessary to restore the property 
to substantially the same condition 
which existed immediately before the 
damage; 

(2) The difference between value of 
the property before and after the dam-
age; or 

(3) The replacement value. 
(b) Compensation for economic loss 

resulting from the destruction of real 
or personal property may be allowed in 
an amount equal to the reasonable 
costs actually incurred for use of sub-
stitute commercial property or, if sub-
stitute commercial property was not 
reasonably available, in an amount 
equal to the net economic loss which 
resulted from not having use of the 
property. When substitute commercial 
property was reasonably available, but 
not used, allowable compensation for 
loss of use is limited to the cost of the 
substitute commercial property, or the 
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property lost, whichever is less. Com-
pensation for loss of use of noncommer-
cial property is not allowable. 

(c) Compensation for a claim for loss 
of profits or impairment of earning ca-
pacity under § 136.213(b) is limited to 
that allowable under § 136.235. 

SUBSISTENCE USE 

§ 136.219 Authorized claimants. 

(a) A claim for loss of subsistence use 
of natural resources may be presented 
only by a claimant who actually uses, 
for subsistence, the natural resources 
which have been injured, destroyed, or 
lost, without regard to the ownership 
or management of the resources. 

(b) A claim for loss of profits or im-
pairment of earning capacity due to 
loss of subsistence use of natural re-
sources must be included as part of the 
claim under this section and must in-
clude the proof required under § 136.233. 

§ 136.221 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claim-
ant must provide— 

(a) The identification of each specific 
natural resource for which compensa-
tion for loss of subsistence use is 
claimed; 

(b) A description of the actual sub-
sistence use made of each specific nat-
ural resource by the claimant; 

(c) A description of how and to what 
extent the claimant’s subsistence use 
was affected by the injury to or loss of 
each specific natural resource; 

(d) A description of each effort made 
by the claimant to mitigate the claim-
ant’s loss of subsistence use; and 

(e) A description of each alternative 
source or means of subsistence avail-
able to the claimant during the period 
of time for which loss of subsistence is 
claimed, and any compensation avail-
able to the claimant for loss of subsist-
ence. 

§ 136.223 Compensation allowable. 

(a) The amount of compensation al-
lowable is the reasonable replacement 
cost of the subsistence loss suffered by 
the claimant if, during the period of 
time for which the loss of subsistence 
is claimed, there was no alternative 

source or means of subsistence avail-
able. 

(b) The amount of compensation al-
lowable under paragraph (a) of this sec-
tion must be reduced by— 

(1) All compensation made available 
to the claimant to compensate for sub-
sistence loss; 

(2) All income which was derived by 
utilizing the time which otherwise 
would have been used to obtain natural 
resources for subsistence use; and 

(3) Overheads or other normal ex-
penses of subsistence use not incurred 
as a result of the incident. 

(c) Compensation for a claim for loss 
of profits or impairment of earning ca-
pacity under § 136.219(b) is limited to 
that allowable under § 136.235. 

GOVERNMENT REVENUES 

§ 136.225 Authorized claimants. 

A claim for net loss of revenue due to 
the injury, destruction, or loss of real 
property, personal property, or natural 
resources may be presented only by an 
appropriate claimant sustaining the 
loss. As used in this section and 
§ 136.277, ‘‘revenue’’ means taxes, royal-
ties, rents, fees, and net profit shares. 

§ 136.227 Proof. 

In addition to the requirements of 
Subparts A and B, a claimant must es-
tablish— 

(a) The identification and description 
of the economic loss for which com-
pensation is claimed, including the ap-
plicable authority, property affected, 
method of assessment, rate, and meth-
od and dates of collection; 

(b) That the loss of revenue was due 
to the injury to, destruction of, or loss 
of real or personal property or natural 
resources; 

(c) The total assessment or revenue 
collected for comparable revenue peri-
ods; and 

(d) The net loss of revenue. 

§ 136.229 Compensation allowable. 

The amount of compensation allow-
able is the total net revenue actually 
lost. 
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PROFITS AND EARNING CAPACITY 

§ 136.231 Authorized claimants. 

(a) A claim for loss of profits or im-
pairment of earning capacity due to 
the injury to, destruction of, or loss of 
real or personal property or natural re-
sources may be presented by a claim-
ant sustaining the loss or impairment. 
The claimant need not be the owner of 
the damaged property or resources to 
recover for lost profits or income. 

(b) A claim for loss of profits or im-
pairment of earning capacity that also 
involves a claim for injury to, or eco-
nomic losses resulting from destruc-
tion of, real or personal property must 
be claimed under § 136.213. 

(c) A claim for loss of profits or im-
pairment of earning capacity that also 
involves a claim for loss of subsistence 
use of natural resources must be 
claimed under § 136.219. 

§ 136.233 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claim-
ant must establish the following: 

(a) That real or personal property or 
natural resources have been injured, 
destroyed, or lost. 

(b) That the claimant’s income was 
reduced as a consequence of injury to, 
destruction of, or loss of the property 
or natural resources, and the amount 
of that reduction. 

(c) The amount of the claimant’s 
profits or earnings in comparable peri-
ods and during the period when the 
claimed loss or impairment was suf-
fered, as established by income tax re-
turns, financial statements, and simi-
lar documents. In addition, compara-
tive figures for profits or earnings for 
the same or similar activities outside 
of the area affected by the incident 
also must be established. 

(d) Whether alternative employment 
or business was available and under-
taken and, if so, the amount of income 
received. All income that a claimant 
received as a result of the incident 
must be clearly indicated and any 
saved overhead and other normal ex-
penses not incurred as a result of the 
incident must be established. 

§ 136.235 Compensation allowable. 

The amount of compensation allow-
able is limited to the actual net reduc-
tion or loss of earnings or profits suf-
fered. Calculations for net reductions 
or losses must clearly reflect adjust-
ments for— 

(a) All income resulting from the in-
cident; 

(b) All income from alternative em-
ployment or business undertaken; 

(c) Potential income from alternative 
employment or business not under-
taken, but reasonably available; 

(d) Any saved overhead or normal ex-
penses not incurred as a result of the 
incident; and 

(e) State, local, and Federal taxes. 

GOVERNMENT PUBLIC SERVICES 

§ 136.237 Authorized claimants. 

A claim for net costs of providing in-
creased or additional public services 
during or after removal activities, in-
cluding protection from fire, safety, or 
health hazards, caused by a discharge 
of oil may be presented only by a State 
or a political subdivision of a State in-
curring the costs. 

§ 136.239 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claim-
ant must establish— 

(a) The nature of the specific public 
services provided and the need for 
those services; 

(b) That the services occurred during 
or after removal activities; 

(c) That the services were provided as 
a result of a discharge of oil and would 
not otherwise have been provided; and 

(d) The net cost for the services and 
the methods used to compute those 
costs. 

§ 136.241 Compensation allowable. 

The amount of compensation allow-
able is the net cost of the increased or 
additional service provided by the 
State or political subdivision. 
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Subpart D—Designation of Source 
and Advertisement 

GENERAL 

§ 136.301 Purpose. 

This subpart prescribes the require-
ments concerning designation of the 
source or sources of the discharge or 
threat of discharge and advertisement 
of these designations, including the 
procedures by which claims may be 
presented to the responsible party or 
guarantor. 

§ 136.303 Definitions. 

As used in this subpart— 
Advertisement means the dissemina-

tion of information, including but not 
limited to paid advertisements, that 
are reasonably calculated to advise the 
public how to present a claim. 

Designated source means a source des-
ignated under § 136.305. 

DESIGNATION OF SOURCE 

§ 136.305 Notice of designation. 

(a) When information of an incident 
is received, the source or sources of the 
discharge or threat are designated, 
where possible and appropriate. If the 
designated source is a vessel or facil-
ity, the responsible party and the guar-
antor, if known, are notified by tele-
phone, telefax, or other rapid means of 
that designation. The designation will 
be confirmed by a written Notice of 
Designation. 

(b) A Notice of Designation normally 
contains, to the extent known— 

(1) The name of the vessel or facility 
designated as the source; 

(2) The location, date, and time of 
the incident; 

(3) The type of quantity of oil in-
volved; 

(4) The date of the designation; 
(5) The procedures for accepting or 

denying the designation; and 
(6) The name, address, telephone 

number, and, if available, telefax num-
ber of the responsible Federal official 
to whom further communication re-
grading the incident, advertisement of 
the incident, or denial of designation 
should be directed. 

§ 136.307 Denial of designation. 
(a) Within five days after receiving a 

Notice of Designation under § 136.305, 
the responsible party or guarantor may 
deny the designation. 

(b) A denial of designation must— 
(1) Be in writing; 
(2) Identify the Notice of Designa-

tion; 
(3) Give the reasons for the denial 

and provide a copy of all supporting 
documents; and 

(4) Be submitted to the official 
named in the Notice of Designation. 

(c) A denial is deemed received on the 
date the denial is actually received by 
the official named in the Notice of Des-
ignation. 

ADVERTISEMENT 

§ 136.309 Advertisement determina-
tions. 

(a) The Director, NPFC, determines 
for each incident the type, geographic 
scope, frequency, and duration of ad-
vertisement required. 

(b) In making the determination 
specified in paragraph (a) of this sec-
tion, the Director, NPFC, may con-
sider— 

(1) The nature and extent of eco-
nomic losses that have occurred or are 
likely to occur; 

(2) The potential claimants who are 
likely to incur economic losses; 

(3) The geographical area that is or 
will likely be affected; 

(4) The most effective method of rea-
sonably notifying potential claimants 
of the designation and procedures of 
submitting claims; and 

(5) Relevant information or rec-
ommendations, if any, submitted by, or 
on behalf of, the responsible party or 
guarantor of the designated source. 

(c) The Director, NPFC, provides the 
specific requirements for advertise-
ment for each incident to the respon-
sible party or guarantor of the des-
ignated source. 

(d) If a responsible party or guar-
antor has not denied designation in ac-
cordance with § 136.307, the party or 
guarantor shall advertise, in accord-
ance with the requirements of this sub-
part, the designation and the proce-
dures by which claims may be pre-
sented. The advertisement must begin 
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not later than 15 days after the date of 
the designation made under § 136.305. 

(e) If there is no designation under 
§ 136.305, if the source of the discharge 
or threat is a public vessel, or if the re-
sponsible party and guarantor of the 
source designated have denied the des-
ignation or failed to meet the require-
ments for advertisement in this sec-
tion, the Director, NPFC, may adver-
tise procedures for presenting claims. 

§ 136.311 Types of advertisement. 

Advertisement required by the Direc-
tor, NPFC, will normally include one 
or more of the following: 

(a) Paid advertisements in a news-
paper or newspapers having general cir-
culation in the area designated by the 
Director, NPFC. 

(b) Notice posted in marinas, marine 
supply stores, bait and tackle shops, 
and other appropriate business estab-
lishments or public facilities in the 
area designated by the Director, NPFC. 

(c) News releases to newspapers, 
radio stations, television stations, and 
cable services having general circula-
tion in the area designated by the Di-
rector, NPFC. 

(d) Other means approved by the Di-
rector, NPFC, under the circumstances 
of each case. 

§ 136.313 Content of advertisement. 

Each advertisement required by this 
subpart may be required to contain the 
following information or to indicate 
where this information may be con-
tained: 

(a) Location, date, and time of the in-
cident. 

(b) Geographical area affected, as de-
termined by the FOSC or Director, 
NPFC. 

(c) Type and quantity of oil involved. 
(d) Name or other description of the 

source designated by the FOSC or Di-
rector, NPFC. 

(e) Name of the responsible party and 
guarantor of the designated source. 

(f) Name, address, telephone number, 
office hours, and work days of the per-
son or persons to whom claims are to 
be presented and from whom claim in-
formation can be obtained. 

(g) The procedures by which a claim 
may be presented. 

(h) Other information required by the 
Director, NPFC, under the cir-
cumstances of each case. 

PART 138—FINANCIAL RESPONSI-
BILITY FOR WATER POLLUTION 
(VESSELS) 

Sec. 
138.10 Scope. 
138.12 Applicability. 
138.15 Implementation schedule. 
138.20 Definitions. 
138.30 General. 
138.40 Where to apply for and obtain forms. 
138.50 Time to apply. 
138.60 Applications, general instructions. 
138.65 Issuance and carriage of Certificates. 
138.70 Renewal of Certificates. 
138.80 Financial responsibility, how estab-

lished. 
138.90 Individual and Fleet Certificates. 
138.100 Non-owning operator’s responsibility 

for identification. 
138.110 Master Certificates. 
138.120 Certificates, denial or revocation. 
138.130 Fees. 
138.140 Enforcement. 
138.150 Service of process. 
APPENDIX A TO PART 138—APPLICATION FORM. 
APPENDIX B TO PART 138—INSURANCE GUAR-

ANTY FORM 
APPENDIX C TO PART 138—MASTER INSURANCE 

GUARANTY FORM 
APPENDIX D TO PART 138—SURETY BOND 

GUARANTY FORM 
APPENDIX E TO PART 138—FINANCIAL GUAR-

ANTY FORM 
APPENDIX F TO PART 138—MASTER FINANCIAL 

GUARANTY FORM 

AUTHORITY: 33 U.S.C. 2716, 2716a; 42 U.S.C. 
9608, 9609; sec. 7(b), E.O. 12580, 3 CFR, 1987 
Comp., p. 198; E.O. 12777, 3 CFR 1991 Comp., p. 
351; 49 CFR 1.46. 

Section 138.30 also issued under the author-
ity of 46 U.S.C. 2103, 14302. 

SOURCE: CGD 91–005, 59 FR 34227, July 1, 
1994, unless otherwise noted. 

§ 138.10 Scope. 
This part sets forth the procedures 

by which an operator of a vessel may 
establish and maintain, for itself, and, 
where the operator is not the owner or 
demise charterer, for the owner and de-
mise charterer of the vessel, evidence 
of financial responsibility to cover li-
ability of the owner, operator, and de-
mise charterer arising under— 

(a) Section 1002 of the Oil Pollution 
Act of 1990 (OPA 90) (33 U.S.C. 2702); 
and 
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(b) Section 107(a)(1) of the Com-
prehensive Environmental Response, 
Compensation, and Liability Act, as 
amended (CERCLA) (42 U.S.C. 
9607(a)(1)). 

[CGD 91–005, 59 FR 34227, July 1, 1994, as 
amended by CGD 91–005, 61 FR 9274, Mar. 7, 
1996] 

§ 138.12 Applicability. 
(a) This part applies to— 
(1) A tank vessel of any size, and to a 

foreign-flag vessel of any size, using 
the waters of the exclusive economic 
zone to transship or lighter oil (wheth-
er delivering or receiving) destined for 
a place subject to the jurisdiction of 
the United States; and 

(2) A vessel using the navigable wa-
ters of the United States or any port or 
place subject to the jurisdiction of the 
United States, including an offshore fa-
cility subject to the jurisdiction of the 
United States, except— 

(i) A vessel that is 300 gross tons or 
less; and 

(ii) A non-self-propelled barge that 
does not carry oil as cargo or fuel and 
does not carry hazardous substances as 
cargo. 

(b) For the purposes of financial re-
sponsibility under OPA 90, a mobile off-
shore drilling unit is treated as a tank 
vessel when it is being used as an off-
shore facility and there is a discharge, 
or a substantial threat of a discharge, 
of oil on or above the surface of the 
water. A mobile offshore drilling unit 
is treated as a vessel other than a tank 
vessel when it is not being used as an 
offshore facility. 

(c) In addition to a non-self-propelled 
barge over 300 gross tons that carries 
hazardous substances as cargo, for the 
purposes of financial responsibility 
under CERCLA, this part applies to a 
self-propelled vessel over 300 gross 
tons, even if it does not carry haz-
ardous substances. 

(d) This part does not apply to a pub-
lic vessel. 

[CGD 91–005, 59 FR 34227, July 1, 1994, as 
amended at 61 FR 9274, Mar. 7, 1996] 

§ 138.15 Implementation schedule. 
(a) A tank vessel is subject to the fol-

lowing implementation schedule: 
(1) Until December 28, 1994, a tank 

vessel is required to carry a Certificate 

issued under parts 130, 131, and 132 of 
this chapter, as may be applicable to 
that vessel. On or after that date, and 
until July 1, 1995, a non-self-propelled 
tank vessel must carry a Certificate 
issued under parts 130, 131, and 132 of 
this chapter, as may be applicable to 
that vessel, unless it carries a Certifi-
cate issued under this part. 

(2) A self-propelled tank vessel to 
which this part applies and which car-
ries a valid Certificate issued under 
part 130 of this chapter may not oper-
ate on or after December 28, 1994, un-
less the operator of that vessel has sub-
mitted to the Director, NPFC, before 
that date acceptable evidence of finan-
cial responsibility applicable to that 
vessel under this part. A self-propelled 
tank vessel covered by that evidence of 
financial responsibility before Decem-
ber 28, 1994, may continue to operate 
with the Certificate issued under part 
130 of this chapter. The expiration date 
of the Certificate issued under part 130 
of this chapter for that vessel will be 
deemed to be December 28, 1995, regard-
less of the expiration date appearing on 
the Certificate. Thereafter, a Certifi-
cate issued under this part is required. 

(3) A self-propelled tank vessel to 
which this part applies, but which does 
not carry a valid Certificate issued 
under part 130 of this chapter before 
December 28, 1994, may not operate on 
or after that date unless it carries a 
Certificate under this part. 

(4) A non-self-propelled tank vessel 
to which this part applies may not op-
erate on or after July 1, 1995, without a 
Certificate issued under this part. A 
non-self-propelled tank vessel may con-
tinue to operate with a Certificate 
issued under parts 130, 131, and 132 of 
this chapter, as may be applicable to 
that vessel, until that date. 

(b) A vessel that is not a tank vessel 
(non-tank vessel) is subject to the fol-
lowing implementation schedule: 

(1) Until December 28, 1997, a non- 
tank vessel is required to carry a Cer-
tificate issued under parts 130 and 132 
of this chapter, as may be applicable to 
that vessel, unless that vessel carries a 
Certificate issued under this part. On 
or after December 28, 1997, each non- 
tank vessel subject to this part must 
carry a Certificate issued under this 
part. 
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(2) A Certificate is issued, on and 
after December 28, 1994, and before De-
cember 28, 1997, under parts 130 and 132 
of this chapter only to replace a lost 
Certificate or to replace a Certificate 
due to a vessel or operator name 
change (a change of legal identity, such 
as reincorporation or other reorganiza-
tion, is not considered a name change). 
The expiration date that will appear on 
the replacement Certificate will be the 
same as the expiration date of the Cer-
tificate being replaced. During that 
three-year time period, with respect to 
part 132 of this chapter, the expiration 
date that will appear on a Certificate 
being replaced, or on an existing Cer-
tificate being renewed, will be adjusted 
to coincide with the expiration date of 
the Certificate, if any, for that vessel 
issued under part 130 of this chapter. 

(3) A non-tank vessel that has a Cer-
tificate issued before December 28, 1994, 
under part 130 of this chapter is not re-
quired to carry a Certificate under this 
part until the date of expiration of the 
Certificate issued under part 130 of this 
chapter. 

(4) Except as provided in paragraph 
(b)(5) of this section, a Certificate 
issued on and after July 1, 1994, and be-
fore December 28, 1994, under parts 130 
and 132 of this chapter is issued with an 
expiration date three years from the 
date of issuance. 

(5) If a Certificate issued under part 
130 of this chapter with an expiration 
date of December 28, 1994, or later is 
surrendered, and a new Certificate is 
requested for the same non-tank vessel 
before December 28, 1994, the new Cer-
tificate will have the same expiration 
date as that of the surrendered Certifi-
cate. 

(c) On or after July 1, 1994, a vessel 
that is subject to either part 131 or 132, 
or both, of this chapter but that is not 
subject to part 130 of this chapter be-
cause the vessel is 300 gross tons or less 
is not required to comply with part 131 
or 132 of this chapter, unless that ves-
sel is subject to this part under 
§ 138.12(a)(1). 

§ 138.20 Definitions. 
(a) As used in this part (including the 

appendices to this part), the following 
terms have the same meaning as set 
forth in— 

(1) Section 1001 of the Oil Pollution 
Act of 1990 (33 U.S.C. 2701), respecting 
the financial responsibility referred to 
in § 138.10(b)(1): claimant, damages, dis-
charge, exclusive economic zone, navi-
gable waters, mobile offshore drilling unit, 
natural resources, offshore facility, oil, 
person, remove, removal, removal costs, 
and United States; and 

(2) Section 101 of the Comprehensive 
Environmental Response, Compensa-
tion, and Liability Act (42 U.S.C. 9601), 
respecting the financial responsibility 
referred to in § 138.10(b)(2): claimant, 
damages, environment, hazardous sub-
stance, navigable waters, natural re-
sources, person, release, remove, removal, 
and United States. 

(b) As used in this part (including the 
appendices to this part)— 

Acts means OPA 90 and CERCLA. 
Applicant means an operator who has 

applied for a Certificate or for the re-
newal of a Certificate under this part. 

Application means ‘‘Application for 
Vessel Certificate of Financial Respon-
sibility (Water Pollution)’’, as illus-
trated in Appendix A of this part. 

Cargo means goods or materials on 
board a vessel for purposes of transpor-
tation, whether proprietary or non-
proprietary. A hazardous substance or 
oil carried solely for use aboard the 
carrying vessel is not ‘‘cargo’’. 

CERCLA means title I of the Com-
prehensive Environmental Response, 
Compensation, and Liability Act, as 
amended (42 U.S.C. 9601 et seq.). 

Certificant means an operator who 
has been issued a Certificate under this 
part. 

Certificate means a ‘‘Vessel Certifi-
cate of Financial Responsibility (Water 
Pollution)’’ issued under this part, un-
less otherwise indicated. 

Director, NPFC, means the head of the 
U.S. Coast Guard National Pollution 
Funds Center (NPFC). 

Financial responsibility means statu-
torily required financial ability to 
meet liability under the Acts. 

Fish tender vessel and fishing vessel 
have the same meaning as set forth in 
46 U.S.C. 2101. 

Fuel means any oil or hazardous sub-
stance used or capable of being used to 
produce heat or power by burning, in-
cluding power to operate equipment. A 
hand-carried pump with not more than 
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five gallons of fuel capacity, that is 
neither integral to nor regularly stored 
aboard a non-self-propelled barge, is 
not equipment. 

Guarantor means any person who pro-
vides evidence of financial responsi-
bility, under the Acts, on behalf of a 
vessel owner, operator, and demise 
charterer. A vessel operator who can 
qualify as a self-insurer may act as 
both a self-insurer of vessels it oper-
ates and as a financial guarantor of 
other vessels, under § 138.80(b)(4). 

Hazardous material means a liquid 
material or substance that is— 

(1) Flammable or combustible; 
(2) Designated a hazardous substance 

under section 311(b) of the Federal 
Water Pollution Control Act (33 U.S.C. 
1221); or 

(3) Designated a hazardous material 
under section 104 of the Hazardous Ma-
terial Transportation Act (49 App. 
U.S.C. 1803). 

Incident means any occurrence or se-
ries of occurrences having the same or-
igin, involving one or more vessels, fa-
cilities, or any combination thereof, 
resulting in the discharge or substan-
tial threat of discharge of oil into or 
upon the navigable waters or adjoining 
shorelines or the exclusive economic 
zone. 

Insurer is a type of guarantor and 
means one or more insurance compa-
nies, associations of underwriters, ship-
owners’ protection and indemnity asso-
ciations, or other persons, each of 
which must be acceptable to the Coast 
Guard. 

Master Certificate means a Certificate 
issued under this part to a person act-
ing as vessel operator in its capacity as 
a builder, repairer, scrapper, or seller 
of vessels. 

Offshore supply vessel has the same 
meaning as set forth in 46 U.S.C. 2101. 

OPA 90 means title I of the Oil Pollu-
tion Act of 1990 (33 U.S.C. 2701 et seq.). 

Operator means a person who is an 
owner, a demise charterer, or other 
contractor, who conducts the operation 
of, or who is responsible for the oper-
ation of, a vessel. A builder, repairer, 
scrapper, lessor, or seller who is re-
sponsible, or who agrees by contract to 
become responsible, for a vessel is an 
operator. 

Owner means any person holding 
legal or equitable title to a vessel. In a 
case where a Certificate of Documenta-
tion or equivalent document has been 
issued, the owner is considered to be 
the person or persons whose name or 
names appear thereon as owner. For 
purposes of CERCLA only, ‘‘owner’’ 
does not include a person who, without 
participating in the management of a 
vessel, holds indicia of ownership pri-
marily to protect the owner’s security 
interest in the vessel. 

Public vessel means a vessel 
Owned or bareboat chartered by the 

United States, or by a State or polit-
ical subdivision thereof, or by a foreign 
nation, except when the vessel is en-
gaged in commerce. 

Self-elevating lift vessel means a vessel 
with movable legs capable of raising its 
hull above the surface of the sea and 
that is an offshore work boat (such as 
a work barge) that does not engage in 
drilling operations. 

Tank vessel means a vessel (other 
than an offshore supply vessel, a fish-
ing or fish tender vessel of 750 gross 
tons or less that transfers fuel without 
charge to a fishing vessel owned by the 
same person, or a towing or pushing 
vessel (tug) simply because it has in its 
custody a tank barge) that is con-
structed or adapted to carry, or that 
carries, oil or liquid hazardous mate-
rial in bulk as cargo or cargo residue, 
and that— 

(1) Is a vessel of the United States; 
(2) Operates on the navigable waters; 

or 
(3) Transfers oil or hazardous mate-

rial in a place subject to the jurisdic-
tion of the United States. 

Total Applicable Amount means the 
amount determined under § 138.80(f)(3). 

Vessel means every description of 
watercraft or other artificial contriv-
ance used, or capable of being used, as 
a means of transportation on water. 

[CGD 91–005, 59 FR 34227, July 1, 1994, as 
amended by CGD 91–005, 61 FR 9274, Mar. 7, 
1996] 

§ 138.30 General. 

(a) The regulations in this part set 
forth the procedures whereby an oper-
ator of a vessel subject to this part can 
demonstrate that it and the owner and 
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demise charterer of the vessel are fi-
nancially able to meet potential liabil-
ity for costs and damages in the 
amounts established by this part. The 
owner, operator, and demise charterer 
are strictly, jointly, and severally lia-
ble for the costs and damages resulting 
from an incident or a release or threat-
ened release, but together they need 
only establish and maintain an amount 
of financial responsibility equal to the 
single limit of liability per incident, 
release, or threatened release. Only 
that portion of the evidence of finan-
cial responsibility under this part with 
respect to— 

(1) OPA 90 is required to be made 
available by a guarantor for the costs 
and damages related to an incident 
where there is not also a release or 
threatened release; and 

(2) CERCLA is required to be made 
available by a guarantor for the costs 
and damages related to a release or 
threatened release where there is not 
also an incident. A guarantor (or a self- 
insurer for whom the exceptions to 
limitations of liability are not applica-
ble), therefore, is not required to apply 
the entire amount of financial respon-
sibility to an incident involving oil 
alone or a release or threatened release 
involving a hazardous substance alone. 

(b) Where a vessel is operated by its 
owner, or the owner is responsible for 
its operation, the owner is considered 
to be the operator and shall submit the 
application for a Certificate. In all 
other cases, the vessel operator shall 
submit the application. A time or voy-
age charterer that does not assume re-
sponsibility for the operation of the 
vessel is not considered an operator for 
the purposes of this part. 

(c) For a United States-flag vessel, 
the applicable gross tons or gross ton-
nage, as referred to in this part, is de-
termined as follows: 

(1) For a documented U.S. vessel meas-
ured under both 46 U.S.C. Chapters 143 
(Convention Measurement) and 145 (Reg-
ulatory Measurement). The vessel’s regu-
latory gross tonnage is used to deter-
mine whether the vessel exceeds 300 
gross tons where that threshold applies 
under the Acts. If the vessel’s regu-
latory tonnage is determined under the 
Dual Measurement System in 46 CFR 
part 69, subpart D, the higher gross 

tonnage is the regulatory tonnage for 
the purposes of the 300 gross ton 
threshold. The vessel’s gross tonnage 
as measured under the International 
Convention on Tonnage Measurement 
of Ships, 1969 (‘‘Convention’’), is used 
to determine the vessel’s required 
amount of financial responsibility, and 
limit of liability under section 1004(a) 
of OPA 90 and under section 107(a) of 
CERCLA. 

(2) For all other United States vessels. 
The vessel’s gross tonnage under 46 
CFR part 69 is used for determining 
both the 300 gross ton threshold, the re-
quired amount of financial responsi-
bility, and limit of liability under sec-
tion 1004(a) of OPA 90 and under sec-
tion 107(a) of CERCLA. If the vessel is 
measured under the Dual Measurement 
System, the higher gross tonnage is 
used in all determinations. 

(d) For a vessel of a foreign country 
that is a party to the Convention, gross 
tonnage, as referred to in this part, is 
determined as follows: 

(1) For a vessel assigned, or presently 
required to be assigned, gross tonnage 
under Annex I of the Convention. The 
vessel’s gross tonnage as measured 
under Annex I of the Convention is 
used for determining the 300 gross ton 
threshold, if applicable, the required 
amount of financial responsibility, and 
limit of liability under section 1004(a) 
of OPA 90 and under section 107(a) of 
CERCLA. 

(2) For a vessel not presently required to 
be assigned gross tonnage under Annex I 
of the Convention. The highest gross 
tonnage that appears on the vessel’s 
certificate of documentation or equiva-
lent document and that is acceptable 
to the Coast Guard under 46 U.S.C. 
chapter 143 is used for determining the 
300 gross ton threshold, if applicable, 
the required amount of financial re-
sponsibility, and limit of liability 
under section 1004(a) of OPA 90 and 
under section 107(a) of CERCLA. If the 
vessel has no document or the gross 
tonnage appearing on the document is 
not acceptable under 46 U.S.C. chapter 
143, the vessel’s gross tonnage is deter-
mined by applying the Convention 
Measurement System under 46 CFR 
part 69, subpart B, or if applicable, the 
Simplified Measurement System under 
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46 CFR part 69, subpart E. The meas-
urement standards applied are subject 
to applicable international agreements 
to which the United States Govern-
ment is a party. 

(e) For a vessel of a foreign country 
that is not a party to the Convention, 
gross tonnage, as referred to in this 
part, is determined as follows: 

(1) For a vessel measured under laws 
and regulations found by the Com-
mandant to be similar to Annex I of the 
Convention. The vessel’s gross tonnage 
under the similar laws and regulations 
is used for determining the 300 gross 
ton threshold, if applicable, the re-
quired amount of financial responsi-
bility, and limit of liability under sec-
tion 1004(a) of OPA 90 and under sec-
tion 107(a) of CERCLA. The measure-
ment standards applied are subject to 
applicable international agreements to 
which the United States Government is 
a party. 

(2) For a vessel not measured under 
laws and regulations found by the Com-
mandant to be similar to Annex I of the 
Convention. The vessel’s gross tonnage 
under 46 CFR part 69, subpart B, or, if 
applicable, subpart E, is used for deter-
mining the 300 gross ton threshold, if 
applicable, the required amount of fi-
nancial responsibility, and limit of li-
ability under section 1004(a) of OPA 90 
and under section 107(a) of CERCLA. 
The measurement standards applied 
are subject to applicable international 
agreements to which the United States 
is a party. 

(f) A person who agrees to act as a 
guarantor or a self-insurer is bound by 
the vessel’s gross tonnage as deter-
mined under paragraphs (c), (d), or (e) 
of this section, regardless of what gross 
tonnage is specified in an application 
or guaranty form illustrated in the ap-
pendices to this part. Guarantors, how-
ever, may limit their liability under a 
guaranty of financial responsibility to 
the applicable gross tonnage appearing 
on a vessel’s International Tonnage 
Certificate or other official, applicable 
certificate of measurement and shall 
not incur any greater liability with re-
spect to that guaranty, except when 
the guarantors knew or should have 
known that the applicable tonnage cer-
tificate was incorrect. 

§ 138.40 Where to apply for and obtain 
forms. 

(a) An operator shall file an applica-
tion for a Certificate and a renewal of 
a Certificate together with fees and 
evidence of financial responsibility, 
with the Coast Guard National Pollu-
tion Funds Center at the following ad-
dress: U.S. Coast Guard, National Pol-
lution Funds Center (cv), 4200 Wilson 
Boulevard, Suite 1000, Arlington, VA 
22203–1804, telephone (202) 493–6780, 
Telefax (202) 493–6781. 

(b) Forms may be obtained at the ad-
dress in paragraph (a) of this section, 
and all requests for assistance, includ-
ing telephone inquiries, in completing 
applications should be directed to the 
U.S. Coast Guard at that same address. 

[CGD 91–005, 59 FR 34227, July 1, 1994, as 
amended by USCG–1999–5832, 64 FR 34714, 
June 29, 1999] 

§ 138.50 Time to apply. 
(a) A vessel operator who wishes to 

obtain a Certificate shall file a com-
pleted application form, evidence of fi-
nancial responsibility and appropriate 
fees at least 21 days prior to the date 
the Certificate is required. The Direc-
tor, NPFC, may waive this 21-day re-
quirement. 

(b) The Director, NPFC, generally 
processes applications in the order in 
which they are received at the Na-
tional Pollution Funds Center. 

§ 138.60 Applications, general instruc-
tions. 

(a) The application for a Certificate 
(Form CG–5585) is illustrated in Appen-
dix A of this part. An application and 
all supporting documents must be in 
English. All monetary terms must be 
expressed in United States dollars. 

(b) An authorized official of the ap-
plicant shall sign the application. The 
title of the signer must be shown in the 
space provided on the application. 

(c) The application must be accom-
panied by a written statement pro-
viding authority to sign, where the 
signer is not disclosed as an individual 
(sole proprietor) applicant, a partner in 
a partnership applicant, or a director, 
chief executive officer, or any other 
duly authorized officer of a corporate 
applicant. 
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(d) If, before the issuance of a Certifi-
cate, the applicant becomes aware of a 
change in any of the facts contained in 
the application or supporting docu-
mentation, the applicant shall, within 
five business days of becoming aware of 
the change, notify the Director, NPFC, 
in writing, of the change. 

§ 138.65 Issuance and carriage of Cer-
tificates. 

Upon the satisfactory demonstration 
of financial responsibility and payment 
of fees, the Director, NPFC, issues a 
Vessel Certificate of Financial Respon-
sibility (Water Pollution), the original 
of which (except as provided in §§ 138.90 
(a) and (b) and 138.110(f)) is to be car-
ried aboard the vessel covered by the 
Certificate. The carriage of a valid Cer-
tificate or authorized copy indicates 
compliance with these regulations. 
Failure to carry a valid Certificate or 
authorized copy subjects the vessel to 
enforcement action, except where a 
Certificate is removed temporarily 
from a vessel for inspection by a 
United States Government official. 

§ 138.70 Renewal of Certificates. 
(a) An operator shall file a written 

application for the renewal of a Certifi-
cate at least 21 days, but not earlier 
than 90 days, before the expiration date 
of the Certificate. Except as provided 
in paragraph (c) of this section, a letter 
may be used for this purpose. The Di-
rector, NPFC, may waive this 21-day 
requirement. 

(b) The applicant shall identify in the 
renewal application any changes which 
have occurred since the original appli-
cation for a Certificate was filed, and 
set forth the correct information in 
full. 

(c) An applicant that applies for the 
first time for a Certificate issued under 
this part to replace a Certificate issued 
under part 130 of this chapter shall sub-
mit an application form illustrated in 
Appendix A of this part. An applicant 
is not required to pay an application 
fee under § 138.130(c) for this first-time 
application. 

§ 138.80 Financial responsibility, how 
established. 

(a) General. In addition to submitting 
an application and fees, an applicant 

shall submit, or cause to be submitted, 
evidence of financial responsibility in 
an amount determined under § 138.80(f). 
A guarantor may submit directly to 
the Director, NPFC, the evidence of fi-
nancial responsibility. 

(b) Methods. An applicant shall estab-
lish evidence of financial responsibility 
by one or more of the following meth-
ods: 

(1) Insurance. By filing with the Di-
rector, NPFC, an insurance guaranty 
form CG–5586, illustrated in Appendix B 
of this part (or, when applying for a 
Master Certificate, a master insurance 
guaranty form CG–5586–1, illustrated in 
Appendix C of this part), executed by 
not more than four insurers that have 
been found acceptable by and remain 
acceptable to the Director, NPFC, for 
purposes of this part. 

(2) Surety bond. By filing with the Di-
rector, NPFC, a surety bond guaranty 
form CG–5586–2, illustrated in Appendix 
D of this part, executed by not more 
than 10 acceptable surety companies 
certified by the United States Depart-
ment of the Treasury with respect to 
the issuance of Federal bonds in the 
maximum penal sum of each bond to be 
issued under this part. 

(3) Self-insurance. By filing the finan-
cial statements specified in paragraph 
(b)(3)(i) of this section for the appli-
cant’s last fiscal year preceding the 
date of application and by dem-
onstrating that the applicant main-
tains, in the United States, working 
capital and net worth each in amounts 
equal to or greater than the total ap-
plicable amount calculated in accord-
ance with § 138.80(f), based on a vessel 
carrying hazardous substances as 
cargo. As used in this paragraph, work-
ing capital means the amount of cur-
rent assets located in the United 
States, less all current liabilities any-
where in the world; and net worth 
means the amount of all assets located 
in the United States, less all liabilities 
anywhere in the world. After the ini-
tial submission, for each of the appli-
cant’s fiscal years, the applicant or 
certificant shall submit statements as 
follows: 

(i) Initial and annual submissions. An 
applicant or certificant shall submit 
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annual, current, and audited non-con-
solidated financial statements pre-
pared in accordance with Generally Ac-
cepted Accounting Principles, and au-
dited by an independent Certified Pub-
lic Accountant. These financial state-
ments must be audited in accordance 
with Generally Accepted Auditing 
Standards. These financial statements 
must be accompanied by an additional 
statement from the Treasurer (or 
equivalent official) of the applicant or 
certificant certifying both the amount 
of current assets and the amount of 
total assets included in the accom-
panying balance sheet, which are lo-
cated in the United States. If the finan-
cial statements cannot be submitted in 
non-consolidated form, a consolidated 
statement may be submitted if accom-
panied by an additional statement pre-
pared by the same Certified Public Ac-
countant, verifying the amount by 
which the applicant’s or certificant’s— 

(A) Total assets, located in the 
United States, exceed its total (i.e., 
worldwide) liabilities; and 

(B) Current assets, located in the 
United States, exceed its total (i.e., 
worldwide) current liabilities. This ad-
ditional statement must specifically 
name the applicant or certificant, indi-
cate that the amounts so verified re-
late only to the applicant or 
certificant, apart from any other affili-
ated entity, and identify the consoli-
dated financial statement to which it 
applies. 

(ii) Semiannual submissions. When the 
applicant’s or certificant’s dem-
onstrated net worth is not at least ten 
times the total applicable amount of fi-
nancial responsibility, the applicant’s 
or certificant’s Treasurer (or equiva-
lent official) shall file affidavits cov-
ering the first six months of the appli-
cant’s or certificant’s fiscal year. The 
affidavits must state that neither the 
working capital nor the net worth 
have, during the first six months of the 
current fiscal year, fallen below the ap-
plicant’s or certificant’s required 
amount of financial responsibility as 
determined in accordance with this 
part. 

(iii) Additional submissions. An appli-
cant or certificant— 

(A) Shall, upon request of the Direc-
tor, NPFC, submit additional financial 
information; and 

(B) Who establishes financial respon-
sibility under paragraph (b)(3) of this 
section shall notify the Director, 
NPFC, within five business days of the 
date the applicant or certificant 
knows, or has reason to believe, that 
the working capital or net worth has 
fallen below the amounts required by 
this part. 

(iv) Time for submissions. All required 
annual financial statements must be 
received by the Director, NPFC, within 
90 days after the close of the appli-
cant’s or certificant’s fiscal year, and 
all affidavits required by paragraph 
(b)(3)(ii) of this section within 30 days 
after the close of the applicable six- 
month period. Upon written request, 
the Director, NPFC, may grant an ex-
tension of the time limits for filing the 
annual financial statements or affida-
vits. An applicant or certificant that 
requests an extension must set forth 
the reason for the extension and de-
liver the request at least 15 days before 
the statements or affidavits are due. 
The Director, NPFC, will not consider 
a request for an extension of more than 
60 days. 

(v) Failure to submit. The Director, 
NPFC, may revoke a certificate for 
failure of the certificant to submit any 
statement, data, notification, or affi-
davit required by paragraph (b)(3) of 
this section. 

(vi) Waiver of working capital. The Di-
rector, NPFC, may waive the working 
capital requirement for any applicant 
or certificant that— 

(A) Is a regulated public utility, a 
municipal or higher-level govern-
mental entity, or an entity operating 
solely as a charitable, non-profit mak-
ing organization qualifying under sec-
tion 501(c) Internal Revenue Code. The 
applicant or certificant must dem-
onstrate in writing that the grant of a 
waiver would benefit a local public in-
terest; or 

(B) Demonstrates in writing that 
working capital is not a significant 
factor in the applicant’s or 
certificant’s financial condition. An 
applicant’s or certificant’s net worth in 
relation to the amount of its required 
amount of financial responsibility and 
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a history of stable operations are the 
major elements considered by the Di-
rector, NPFC. 

(4) Financial Guaranty. By filing with 
the Director, NPFC, a Financial Guar-
anty Form CG–5586–3, illustrated in Ap-
pendix E of this part (when applying 
for a Master Certificate, a Master Fi-
nancial Guaranty Form CG–5586–4, il-
lustrated in Appendix F of this part), 
executed by not more than four finan-
cial guarantors, such as a parent or af-
filiate acceptable to the Coast Guard. 
A financial guarantor shall comply 
with all of the self-insurance provisions 
of paragraph (b)(3) of this section. In 
addition, a person that is a financial 
guarantor for more than one applicant 
or certificant shall have working cap-
ital and net worth no less than the ag-
gregate total applicable amounts of fi-
nancial responsibility provided as a 
guarantor for each applicant or 
certificant, plus the amount required 
to be demonstrated by a self-insurer 
under this part, if also acting as a self- 
insurer. 

(5) Other evidence of financial responsi-
bility. The Director, NPFC, will not ac-
cept a self-insurance method other 
than the one described in paragraph 
(b)(3) of this section. An applicant may 
in writing request the Director, NPFC, 
to accept a method different from one 
described in paragraph (b) (1), (2), or (4) 
of this section to demonstrate evidence 
of financial responsibility. An appli-
cant submitting a request under this 
paragraph shall submit the request to 
the Director, NPFC, at least 45 days 
prior to the date the Certificate is re-
quired. The applicant shall describe in 
detail the method proposed, the rea-
sons why the applicant does not wish 
to use or is unable to use one of the 
methods described in paragraph (b) (1), 
(2), or (4) of this section, and how the 
proposed method assures that the ap-
plicant is able to fulfill its obligation 
to pay costs and damages in the event 
of an incident or a release or threat-
ened release. The Director, NPFC, will 
not accept a method under this para-
graph that merely deletes or alters a 
provision of one of the methods de-
scribed in paragraph (b) (1), (2), or (4) of 
this section (for example, one that al-
ters the termination clause of the in-
surance guaranty form illustrated in 

Appendix B of this part). An applicant 
that makes a request under this para-
graph shall provide the Director, 
NPFC, a proposed guaranty form that 
includes all the elements described in 
paragraphs (c) and (d) of this section. A 
decision of the Director, NPFC, not to 
accept a method requested by an appli-
cant under this paragraph is final agen-
cy action. 

(c) Forms—(1) Multiple guarantors. 
Four or fewer insurers (a lead under-
writer is considered to be one insurer) 
may jointly execute an insurance guar-
anty form. Ten or fewer sureties (in-
cluding lead sureties) may jointly exe-
cute a surety bond guaranty form. 
Four or fewer financial guarantors may 
jointly execute a financial guaranty 
form. If more than one insurer, surety, 
or financial guarantor executes the rel-
evant form— 

(i) Each is bound for the payment of 
sums only in accordance with the per-
centage of vertical participation speci-
fied on the relevant form for that in-
surer, surety, or financial guarantor. 
Participation in the form of layering 
(tiers, one in excess of another) is not 
acceptable; only vertical participation 
on a percentage basis is acceptable un-
less none of the participants specifies a 
percent of participation. If no percent-
age of participation is specified for an 
insurer, surety, or financial guarantor, 
the liability of that insurer, surety, or 
financial guarantor is joint and several 
for the total of the unspecified por-
tions; and 

(ii) The guarantors must designate a 
lead guarantor having authority to 
bind all guarantors for actions required 
of guarantors under the Acts, including 
but not limited to receipt of designa-
tion of source, advertisement of a des-
ignation, and receipt and settlement of 
claims. 

(2) Operator name. An applicant shall 
ensure that each form submitted under 
this part sets forth in full the correct 
legal name of the vessel operator to 
whom a certificate is to be issued. 

(d) Direct Action—(1) Acknowledgment. 
Any evidence of financial responsi-
bility submitted under this part must 
contain an acknowledgment by the in-
surer or other guarantor that an action 
in court by a claimant (including a 
claimant by right of subrogation) for 
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costs and damage claims arising under 
the provisions of the Acts, may be 
brought directly against the insurer or 
other guarantor. The evidence of finan-
cial responsibility must also provide 
that, in the event an action is brought 
under the Acts directly against the in-
surer or other guarantor, the insurer or 
other guarantor may invoke only the 
following rights and defenses: 

(i) The incident, release, or threat-
ened release was caused by the willful 
misconduct of the person for whom the 
guaranty is provided. 

(ii) Any defense that the person for 
whom the guaranty is provided may 
raise under the Acts. 

(iii) A defense relating to the amount 
of a claim or claims, filed in any action 
in any court or other proceeding, that 
exceeds the amount of the guaranty 
with respect to an incident or with re-
spect to a release or threatened re-
lease. 

(iv) A defense relating to the amount 
of a claim or claims that exceeds the 
amount of the guaranty, which amount 
is based on the gross tonnage of the 
vessel as entered on the vessel’s Inter-
national Tonnage Certificate or other 
official, applicable certificate of meas-
urement, except when the guarantor 
knew or should have known that the 
applicable tonnage certificate was in-
correct. 

(v) The claim is not one made under 
either of the Acts. 

(2) Limitation on guarantor liability. A 
guarantor that participates in any evi-
dence of financial responsibility under 
this part shall be liable because of that 
participation, with respect to an inci-
dent or a release or threatened release, 
in any proceeding only for the amount 
and type of costs and damages specified 
in the evidence of financial responsi-
bility. A guarantor shall not be consid-
ered to have consented to direct action 
under any law other than the Acts, or 
to unlimited liability under any law or 
in any venue, solely because of the 
guarantor’s participation in providing 
any evidence of financial responsibility 
under this part. In the event of any 
finding that liability of a guarantor ex-
ceeds the amount of the guaranty pro-
vided under this part, that guaranty is 
considered null and void with respect 
to that excess. 

(e) Public access to data. Financial 
data filed by an applicant, certificant, 
and any other person is considered pub-
lic information to the extent required 
by the Freedom of Information Act (5 
U.S.C. 552) and permitted by the Pri-
vacy Act (5 U.S.C. 552a). 

(f) Total applicable amount. (1) The ap-
plicable amount under OPA 90 is deter-
mined as follows: 

(i) For a tank vessel (except a tank 
vessel on which no liquid hazardous 
material in bulk is being carried as 
cargo or cargo residue, and on which 
the only oil carried as cargo or cargo 
residue is an animal fat or vegetable 
oil, as those terms are used in section 
2 of the Edible Oil Regulatory Reform 
Act (Pub. L. 104–55)). 

(A) Over 300 gross tons (and a vessel 
of 300 gross tons or less using the wa-
ters of the United States Exclusive 
Economic Zone to transship or lighter 
oil destined for a place subject to the 
jurisdiction of the United States, as 
specified in § 138.12(a)(1)) but not ex-
ceeding 3,000 gross tons, the greater of 
$2,000,000 or $1,200 per gross ton; and 

(B) Over 3,000 gross tons, the greater 
of $10,000,000 or $1,200 per gross ton. 

(ii) For a vessel other than a tank 
vessel under paragraph (f)(1)(i) of this 
section that is over 300 gross tons or 
that is 300 gross tons or less using the 
waters of the Exclusive Economic Zone 
of the United States to transship or 
lighter oil destined for a place subject 
to the jurisdiction of the United 
States, the greater of $500,000 or $600 
per gross ton. 

(2) The applicable amount under 
CERCLA is determined as follows: 

(i) For a vessel over 300 gross tons 
carrying a hazardous substance as 
cargo, the greater of $5,000,000 or $300 
per gross ton. 

(ii) For any other vessel over 300 
gross tons, the greater of $500,000 or 
$300 per gross ton. 

(3) The total applicable amount is the 
maximum applicable amount cal-
culated under paragraph (f)(1) of this 
section plus maximum applicable 
amount calculated under paragraph 
(f)(2) of this section. 

[CGD 91–005, 59 FR 34227, July 1, 1994, as 
amended by CGD 91–005, 61 FR 9274, Mar. 7, 
1996] 
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§ 138.90 Individual and Fleet Certifi-
cates. 

(a) The Director, NPFC, issues an in-
dividual Certificate for each vessel list-
ed on a completed application when the 
Director, NPFC, determines that ac-
ceptable evidence of financial responsi-
bility has been provided and appro-
priate fees have been paid, except 
where a Fleet Certificate is issued 
under this section or where a Master 
Certificate is issued under § 138.110. 
Each Certificate of any type issued 
under this part is issued only in the 
name of a vessel operator and is effec-
tive for not more than three years from 
the date of issue, as indicated on each 
Certificate. An authorized official of 
the applicant may submit to the Direc-
tor, NPFC, a letter requesting that ad-
ditional vessels be added to a pre-
viously submitted application for an 
individual Certificate. The letter must 
set forth all information required in 
item 5 of the application form. The au-
thorized official shall also submit or 
cause to be submitted acceptable evi-
dence of financial responsibility, if re-
quired, and certification fees for these 
additional vessels. The certificant shall 
carry the original individual Certifi-
cate on the vessel named on the Cer-
tificate, except that a legible copy (cer-
tified as accurate by a notary public or 
other person authorized to take oaths 
in the United States) may be carried 
instead of the original if the vessel is 
an unmanned barge and does not have 
a document carrying device which the 
vessel operator believes would offer 
suitable protection for the original 
Certificate. If a notarized copy of an in-
dividual Certificate is carried aboard a 
barge, the Certificate shall retain the 
original in the United States and shall 
make it readily available for inspec-
tion by United States Government offi-
cials. 

(b) An operator of two or more barges 
that are not tank vessels and that from 
time to time may be subject to this 
part (e.g., a hopper barge over 300 gross 
tons when carrying oily metal shavings 
or similar cargo), so long as the oper-
ator of such a fleet is a self-insurer or 
arranges with an acceptable guarantor 
to cover, automatically, all such 
barges for which the operator may 
from time to time be responsible, may 

apply to the Director, NPFC, for 
issuance of a Fleet Certificate. A leg-
ible copy of the Fleet Certificate, cer-
tified as accurate by a notary public or 
other person authorized to take oaths 
in the United States, must be carried 
on each barge when subject to this 
part. In addition, the certificant shall 
retain in the United States the original 
Fleet Certificate and shall make it 
readily available for inspection by 
United States Government officials. 
The original Fleet Certificate, when in-
valid, must be completed on the re-
verse side and returned immediately to 
the Director, NPFC, and all copies 
must be destroyed. When the 
certificant ceases to be responsible for 
a barge covered by a Fleet Certificate, 
the certificant shall immediately de-
stroy the copy of the Fleet Certificate 
carried aboard that barge. 

(c) A person shall not make any al-
teration on any Certificate issued 
under this part or copy of that Certifi-
cate, except the notarized certifi-
cations permitted in § 138.110(f) and 
paragraphs (a) and (b) of this section. A 
Certificate or copy containing any al-
teration is void. 

(d) If, at any time after a Certificate 
has been issued, a certificant becomes 
aware of a change in any of the facts 
contained in the application or sup-
porting documentation, the certificant 
shall notify the Director, NPFC, in 
writing within 10 days of becoming 
aware of the change. A vessel or oper-
ator name change or change of a guar-
antor shall be reported as soon as pos-
sible by telefax or other electronic 
means to the Director, NPFC, and fol-
lowed by a written notice sent within 
three business days. 

(e) Except as provided in § 138.90(f), at 
the moment a certificant ceases to be 
the operator of a vessel for any reason, 
including a vessel that is scrapped or 
transferred to a new operator, the indi-
vidual Certificate naming the vessel, 
and any copies of the Certificate, are 
void and their further use is prohibited. 
In that case, the certificant shall, 
within 10 days of the Certificate be-
coming void, complete the reverse side 
of the original individual Certificate 
naming the involved vessel and return 
the Certificate to the Director, NPFC. 
If the Certificate cannot be returned 
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because it has been lost or destroyed, 
the certificant shall, within three busi-
ness days, submit the following infor-
mation in writing to the Director, 
NPFC: 

(1) The number of the individual Cer-
tificate and the name of the vessel. 

(2) The date and reason why the 
certificant ceased to be the operator of 
the vessel. 

(3) The location of the vessel on the 
date the certificant ceased to be the 
operator. 

(4) The name and mailing address of 
the person to whom the vessel was sold 
or transferred. 

(f) In the event of the temporary 
transfer of custody of an unmanned 
barge certificated under this part, 
where the certificant transferring the 
barge continues to be liable under the 
Acts and continues to maintain on file 
with the Director, NPFC, acceptable 
evidence of financial responsibility 
with respect to the barge, the existing 
individual Certificate remains in ef-
fect. A temporary new individual Cer-
tificate is not required. A transferee is 
encouraged to require the transferring 
certificant to acknowledge in writing 
that the transferring certificant agrees 
to remain responsible for pollution li-
abilities. 

§ 138.100 Non-owning operator’s re-
sponsibility for identification. 

(a) Each operator that is not an 
owner of a vessel certificated under 
this part, other than an unmanned 
barge, shall ensure that the original or 
a legible copy of the demise charter- 
party (or other written document on 
the owner’s letterhead, signed by the 
vessel owner, which specifically identi-
fies the vessel operator named on the 
Certificate) is maintained on board the 
vessel. 

(b) The demise charter-party or other 
document required by paragraph (a) of 
this section must be presented, upon 
request, for examination to a United 
States Government official. 

§ 138.110 Master Certificates. 
(a) A contractor or other person who 

is responsible for a vessel in the capac-
ity of a builder, scrapper, lessor, or 
seller (including a repairer who agrees 
to be responsible for a vessel under its 

custody) may apply for a Master Cer-
tificate instead of applying for an indi-
vidual Certificate for each vessel. A 
Master Certificate covers all of the ves-
sels subject to this part held by the ap-
plicant solely for purposes of construc-
tion, repair, scrapping, lease, or sale. A 
vessel which is being operated commer-
cially in any business venture, includ-
ing the business of building, repairing, 
scrapping, leasing, or selling (e.g., a 
slop barge used by a shipyard) cannot 
be covered by a Master Certificate. Any 
vessel for which a Certificate is re-
quired, but which is not eligible for a 
Master Certificate, must be covered by 
either an individual Certificate or a 
Fleet Certificate. 

(b) An applicant for a Master Certifi-
cate shall submit an application form 
in the manner prescribed by § 138.60. An 
applicant shall establish evidence of fi-
nancial responsibility in accordance 
with § 138.80, by submission, for exam-
ple, of an acceptable Master Insurance 
Guaranty Form, Surety Bond Guaranty 
Form, Master Financial Guaranty 
Form, or acceptable self-insurance doc-
umentation. An application must be 
completed in full, except for Item 5. 
The applicant shall make the following 
statement in Item 5: ‘‘This is an appli-
cation for a Master Certificate. The 
largest tank vessel to be covered by 
this application is [insert applicable 
gross tons] gross tons. The largest ves-
sel other than a tank vessel is [insert 
applicable gross tons] gross tons.’’ The 
dollar amount of financial responsi-
bility evidenced by the applicant must 
be sufficient to meet the amount re-
quired under this part. 

(c) Each Master Certificate issued by 
the Director, NPFC, indicates— 

(1) The name of the applicant (i.e., 
the builder, repairer, scrapper, lessor, 
or seller); 

(2) The date of issuance and termi-
nation, encompassing a period of not 
more than three years; and 

(3) The gross tons of the largest tank 
vessel and gross tons of the largest ves-
sel other than a tank vessel eligible for 
coverage by that Master Certificate. 
The Master Certificate does not iden-
tify the name of each vessel covered by 
the Certificate. 

VerDate Aug<31>2005 13:27 Sep 05, 2006 Jkt 208129 PO 00000 Frm 00099 Fmt 8010 Sfmt 8010 Y:\SGML\208129.XXX 208129



90 

33 CFR Ch. I (7–1–06 Edition) § 138.120 

(d) Each additional vessel which does 
not exceed the respective tonnages in-
dicated on the Master Certificate and 
which is eligible for coverage by a Mas-
ter Certificate is automatically cov-
ered by that Master Certificate. Before 
acquiring a vessel, by any means, in-
cluding conversion of an existing ves-
sel, that would have the effect of in-
creasing the certificant’s required 
amount of financial responsibility 
(above that provided for issuance of the 
existing Master Certificate), the 
certificant shall submit to the Direc-
tor, NPFC, the following: 

(1) Evidence of increased financial re-
sponsibility. 

(2) A new certification fee. 
(3) Either a new application or a let-

ter amending the existing application 
to reflect the new gross tonnage which 
is to be indicated on a new Master Cer-
tificate. 

(e) A person to whom a Master Cer-
tificate has been issued shall submit to 
the Director, NPFC, every six months 
beginning the month after the month 
in which the Master Certificate is 
issued, a report indicating the name, 
previous name, type, and gross tonnage 
of each vessel covered by the Master 
Certificate during the preceding six- 
month reporting period and indicating 
which vessels, if any, are tank vessels. 

(f) The certificant shall ensure that a 
legible copy of the Master Certificate 
(certified as accurate by a notary pub-
lic or other person authorized to take 
oaths in the United States) is carried 
aboard each vessel covered by the Mas-
ter Certificate. The certificant shall re-
tain the original Master Certificate at 
a location in the United States and 
shall make it readily available for in-
spection by United States Government 
officials. 

(g) Upon revocation or other invali-
dation of the Master Certificate, the 
certificant shall return the original 
Certificate within 10 days to the Direc-
tor, NPFC. The certificant shall ensure 
that all copies of the Certificate are de-
stroyed. 

[CGD 91–005, 59 FR 34227, July 1, 1994, as 
amended by CGD 91–005, 61 FR 9275, Mar. 7, 
1996] 

§ 138.120 Certificates, denial or revoca-
tion. 

(a) The Director, NPFC, may deny a 
Certificate when an applicant— 

(1) Willfully or knowingly makes a 
false statement in connection with an 
application for an initial or renewal 
Certificate; 

(2) Fails to establish acceptable evi-
dence of financial responsibility as re-
quired by this part; 

(3) Fails to pay the required applica-
tion or certificate fees; 

(4) Fails to comply with or respond to 
lawful inquiries, regulations, or orders 
of the Coast Guard pertaining to the 
activities subject to this part; or 

(5) Fails to timely file required state-
ments, data, notifications, or affida-
vits. 

(b) The Director, NPFC, may revoke 
a Certificate when a certificant— 

(1) Willfully or knowingly makes a 
false statement in connection with an 
application for an initial or a renewal 
Certificate, or in connection with any 
other filing required by this part; 

(2) Fails to comply with or respond to 
lawful inquiries, regulations, or orders 
of the Coast Guard pertaining to the 
activities subject to this part; or 

(3) Fails to timely file required state-
ments, data, notifications, or affida-
vits. 

(c) A Certificate is immediately in-
valid, and considered revoked, without 
prior notice, when the certificant— 

(1) Fails to maintain acceptable evi-
dence of financial responsibility as re-
quired by this part; 

(2) Is no longer the responsible oper-
ator of the vessel in question; or 

(3) Alters any Certificate or copy of a 
Certificate except as permitted by this 
part in connection with notarized cer-
tifications of copies. 

(d) The Director, NPFC, advises the 
applicant or certificant, in writing, of 
the intention to deny or revoke a Cer-
tificate under paragraph (a) or (b) of 
this section and states the reason 
therefor. Written advice from the Di-
rector, NPFC, that an incomplete ap-
plication will be considered withdrawn 
unless it is completed within a stated 
period, is the equivalent of a denial. 

(e) If the intended revocation under 
paragraph (b) of this section is based 

VerDate Aug<31>2005 13:27 Sep 05, 2006 Jkt 208129 PO 00000 Frm 00100 Fmt 8010 Sfmt 8010 Y:\SGML\208129.XXX 208129



91 

Coast Guard, DHS § 138.140 

on failure to timely file the required fi-
nancial statements, data, notifications, 
or affidavits, the revocation is effective 
10 days after the date of the notice of 
intention to revoke, unless, before rev-
ocation, the certificant demonstrates 
to the satisfaction of the Director, 
NPFC, that the required documents 
were timely filed or have been filed. 

(f) If the intended denial is based on 
paragraph (a)(1) or (a)(4) of this sec-
tion, or the intended revocation is 
based on paragraph (b)(1) or (b)(2) of 
this section, the applicant or 
certificant may request, in writing, an 
opportunity to present information for 
the purpose of showing that the appli-
cant or certificant is in compliance 
with the part. The request must be re-
ceived by the Director, NPFC, within 
10 days after the date of the notifica-
tion of intention to deny or revoke. A 
Certificate subject to revocation under 
this paragraph remains valid until the 
Director, NPFC, issues a written deci-
sion revoking the Certificate. 

(g) An applicant or certificant whose 
Certificate has been denied under para-
graph (a) of this section or revoked 
under paragraph (b) or (c) of this sec-
tion may request the Director, NPFC, 
to reconsider the denial or revocation. 
The certificant shall file a request for 
reconsideration, in writing, to the Di-
rector, NPFC, within 20 days of the 
date of the denial or revocation. The 
certificant shall state the reasons for 
reconsideration. The Director, NPFC, 
issues a written decision on the request 
within 30 days of receipt, except that 
failure to issue a decision within 30 
days shall be deemed an affirmance of 
a denial or revocation. Until the Direc-
tor, NPFC, issues this decision, a re-
voked certificate remains invalid. A 
decision by the Director, NPFC, affirm-
ing a denial or revocation, is final 
agency action. 

§ 138.130 Fees. 
(a) The Director, NPFC, will not 

issue a Certificate until the fees set 
forth in paragraphs (c) and (d) of this 
section have been paid. 

(b) Fees must be paid in United 
States currency by check, draft, or 
postal money order made payable to 
the ‘‘U.S. Coast Guard’’. Cash will not 
be accepted. 

(c) Except as provided in § 138.70(c), 
an applicant that submits an applica-
tion for the first time under this part, 
shall pay an initial, non-refundable ap-
plication fee of $150 for each type of ap-
plication (i.e., individual Certificate(s), 
Fleet Certificate, and Master Certifi-
cate). An applicant that submits an ap-
plication for an additional (i.e., supple-
mental) individual Certificate, or to re-
place, amend or renew an existing Cer-
tificate, is not required to pay a new 
application fee. However, if an appli-
cant for any reason withdraws or per-
mits the withdrawal of an application 
for an individual Certificate(s) and the 
applicant holds no valid individual Cer-
tificate(s), in order to reapply for an 
individual Certificate(s) covering the 
same or different vessels the applicant 
shall submit a new application form 
and an application fee of $150. Simi-
larly, an applicant shall submit a new 
application form and fee to obtain a 
new Fleet or Master Certificate fol-
lowing invalidation of a Fleet or Mas-
ter Certificate. 

(d) In addition to the application fee 
of $150, an applicant shall also pay a 
certification fee of $80 for each Certifi-
cate requested. An applicant shall sub-
mit the certification fee for each vessel 
listed in, or later added to, an applica-
tion for an individual Certificate(s). An 
applicant shall submit the $80 certifi-
cation fee to renew or to reissue a Cer-
tificate for any reason, including, but 
not limited to, a vessel or operator 
name change or a lost certificate. 

(e) A certification fee is refunded, 
upon receipt of a written request, if the 
application is denied or withdrawn be-
fore issuance of the Certificate. Over-
payments of application and certifi-
cation fees are refunded, on request, 
only if the refund is for $50 or more. 
However, any overpayments not re-
funded will be credited, for a period of 
three years from the date of receipt of 
the monies by the Coast Guard, for the 
applicant’s possible future use or trans-
fer to another applicant under this 
part. 

§ 138.140 Enforcement. 
(a) Any person who fails to comply 

with this part with respect to evidence 
of financial responsibility under sec-
tion 1016 of OPA 90 (33 U.S.C. 2716) is 
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subject to a civil penalty. In addition, 
under section 4303(b) of that Act (33 
U.S.C. 2716a(b)), the Attorney General 
may secure such relief as may be nec-
essary to compel compliance with this 
part including termination of oper-
ations. Further, any person who fails 
to comply with this part with respect 
to evidence of financial responsibility 
under section 108(a)(1) of CERCLA (42 
U.S.C. 9608(a)(1)), is subject to a Class I 
administrative civil penalty and a 
Class II administrative civil penalty or 
judicial penalty. 

(b) The Secretary of the Treasury 
shall withhold or revoke the clearance 
required by 46 U.S.C. App. 91 to any 
vessel subject to this part that does 
not produce evidence of financial re-
sponsibility required by this part. 

(c) The Coast Guard may deny entry 
to any port or place in the United 
States or the navigable waters of the 
United States, and may detain at a 
port or place in the United States in 
which it is located, any vessel subject 
to this part, which, upon request, does 
not produce evidence of financial re-
sponsibility required by this part. 

(d) Any vessel subject to this part 
which is found in the navigable waters 
without the necessary evidence of fi-
nancial responsibility is subject to sei-
zure by and forfeiture to the United 
States. 

(e) Knowingly and willfully using an 
invalid Certificate, or any copy there-
of, is fraud. 

[CGD 91–005, 59 FR 34227, July 1, 1994, as 
amended by CGD 96–052, 62 FR 16703, Apr. 8, 
1997] 

§ 138.150 Service of process. 
(a) When executing the forms re-

quired by this part, each applicant and 
guarantor shall designate thereon a 
person located in the United States as 
its agent for service of process for pur-
poses of this part and for receipt of no-
tices of designations and presentations 
of claims under the Acts (collectively 
referred to as ‘‘service of process’’). 
Each designated agent shall acknowl-
edge the designation in writing unless 

the agent has already furnished the Di-
rector, NPFC, with a ‘‘master’’ (i.e., 
blanket) concurrence showing that it 
has agreed in advance to act as the 
United States agent for service of proc-
ess for the applicant, certificant, or 
guarantor in question. 

(b) If any applicant, certificant, or 
guarantor desires, for any reason, to 
change any designated agent, the appli-
cant, certificant, or guarantor shall no-
tify the Director, NPFC, of the change 
and furnish the relevant information, 
including the new agent’s acknowledg-
ment in accordance with paragraph (a) 
of this section, if a ‘‘master’’ concur-
rence is not applicable. In the event of 
death, disability, or unavailability of a 
designated agent, the applicant, 
certificant, or guarantor shall des-
ignate another agent in accordance 
with paragraph (a) of this section with-
in 10 days of knowledge of any such 
event. The applicant, certificant, or 
guarantor shall submit the new des-
ignation to the Director, NPFC. The 
Director, NPFC, may revoke a certifi-
cate if an applicant, certificant, or 
guarantor fails to designate and main-
tain an agent for service of process. 

(c) If a designated agent can not be 
served because of death, disability, un-
availability, or similar event and an-
other agent has not been designated 
under this section, then service of proc-
ess on the Director, NPFC, will con-
stitute valid service of process. Service 
of process on the Director, NPFC, will 
not be effective unless the server— 

(1) Sends the applicant, certificant, 
or guarantor (by registered mail, at its 
last known address on file with the Di-
rector, NPFC), a copy of each docu-
ment served on the Director, NPFC; 
and 

(2) Attests to this registered mailing, 
at the time process is served upon the 
Director, NPFC, indicating that the in-
tent of the mailing is to effect service 
of process on the applicant, certificant, 
or guarantor and that service on the 
designated agent is not possible, stat-
ing the reason why. 
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EDITORIAL NOTE: This listing is provided for informational purposes only. It is compiled and 
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