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(2) Model No. 2.—When BOD, suspended sol-
ids, or other pollutant concentrations from a 
user exceed the range of concentration of 
these pollutants in normal domestic sewage, 
a surcharge added to a base charge, cal-
culated by means of Model No. 1, can be lev-
ied. The surcharge can be computed by the 
model below: 
Cs = [Bc(B)=Sc(S)=Pc(P)]Vu 

(3) Model No. 3.—This model is commonly 
called the ‘‘quantity/quality formula’’: 
Cu = Vc Vu=Bc Bu=Sc Su=Pc Pu 

(h) Other considerations.—(1) Quantity dis-
counts to large volume users will not be ac-
ceptable. Savings resulting from economies 
of scale should be apportioned to all users or 
user classes. 

(2) User charges may be established based 
on a percentage of the charge for water 
usage only in cases where the water charge 
is based on a constant cost per unit of con-
sumption. 

[39 FR 5270, Feb. 11, 1974] 

APPENDIX C–1 TO SUBPART E OF PART 
35—REQUIRED PROVISIONS—CON-
SULTING ENGINEERING AGREEMENTS 

1. General 
2. Responsibility of the Engineer 
3. Scope of Work 
4. Changes 
5. Termination 
6. Remedies 
7. Payment 
8. Project Design 
9. Audit; Access to Records 
10. Price Reduction for Defective Cost or 

Pricing Data 
11. Subcontracts 
12. Labor Standards 
13. Equal Employment Opportunity 
14. Utilization of Small or Minority Business 
15. Covenant Against Contingent Fees 
16. Gratuities 
17. Patents 
18. Copyrights and Rights in Data 

1. GENERAL 

(a) The owner and the engineer agree that 
the following provisions apply to the EPA 
grant-eligible work to be performed under 
this agreement and that such provisions su-
persede any conflicting provisions of this 
agreement. 

(b) The work under this agreement is fund-
ed in part by a grant from the U.S. Environ-
mental Protection Agency. Neither the 
United States nor the U.S. Environmental 
Protection Agency (hereinafter, ‘‘EPA’’) is a 
party to this agreement. This agreement 
which covers grant-eligible work is subject 
to regulations contained in 40 CFR 35.936, 
35.937, and 35.939 in effect on the date of exe-
cution of this agreement. As used in these 

clauses, the words ‘‘the date of execution of 
this agreement’’ mean the date of execution 
of this agreement and any subsequent modi-
fication of the terms, compensation or scope 
of services pertinent to unperformed work. 

(c) The owner’s rights and remedies pro-
vided in these clauses are in addition to any 
other rights and remedies provided by law or 
this agreement. 

2. RESPONSIBILITY OF THE ENGINEER 

(a) The engineer shall be responsible for 
the professional quality, technical accuracy, 
timely completion, and the coordination of 
all designs, drawings, specifications, reports, 
and other services furnished by the engineer 
under this agreement. The engineer shall, 
without additional compensation, correct or 
revise any errors, omissions, or other defi-
ciencies in his designs, drawings, specifica-
tions, reports, and other services. 

(b) The engineer shall perform such profes-
sional services as may be necessary to ac-
complish the work required to be performed 
under this agreement, in accordance with 
this agreement and applicable EPA require-
ments in effect on the date of execution of 
this agreement. 

(c) The owner’s or EPA’s approval of draw-
ings, designs, specifications, reports, and in-
cidental engineering work or materials fur-
nished hereunder shall not in any way re-
lieve the engineer of responsibility for the 
technical adequacy of his work. Neither the 
owner’s nor EPA’s review, approval or ac-
ceptance of, nor payment for, any of the 
services shall be construed to operate as a 
waiver of any rights under this agreement or 
of any cause of action arising out of the per-
formance of this agreement. 

(d) The engineer shall be and shall remain 
liable, in accordance with applicable law, for 
all damages to the owner or EPA caused by 
the engineer’s negligent performance of any 
of the services furnished under this agree-
ment, except for errors, omissions or other 
deficiencies to the extent attributable to the 
owner, owner-furnished data or any third 
party. The engineer shall not be responsible 
for any time delays in the project caused by 
circumstances beyond the engineeer’s con-
trol. Where innovative processes or tech-
niques (see 40 CFR 35.908) are recommended 
by the engineer and are used, the engineer 
shall be liable only for gross negligence to 
the extent of such use. 

3. SCOPE OF WORK 

The services to be performed by the engi-
neer shall include all services required to 
complete the task or Step in accordance 
with applicable EPA regulations (40 CFR 
part 35, subpart E in effect on the date of 
execution of this agreement) to the extent of 
the scope of work as defined and set out in 
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the engineering services agreement to which 
these provisions are attached. 

4. CHANGES 

(a) The owner may, at any time, by written 
order, make changes within the general 
scope of this agreement in the services or 
work to be performed. If such changes cause 
an increase or decrease in the engineer’s cost 
of, or time required for, performance of any 
services under this agreement, whether or 
not changed by any order, an equitable ad-
justment shall be made and this agreement 
shall be modified in writing accordingly. The 
engineer must assert any claim for adjust-
ment under this clause in writing within 30 
days from the date of receipt by the engineer 
of the notification of change, unless the 
owner grants a further period of time before 
the date of final payment under this agree-
ment. 

(b) No services for which an additional 
compensation will be charged by the engi-
neer shall be furnished without the written 
authorization of the owner. 

(c) In the event that there is a modifica-
tion of EPA requirements relating to the 
services to be performed under this agree-
ment after the date of execution of this 
agreement, the increased or decreased cost 
of performance of the services provided for in 
this agreement shall be reflected in an ap-
propriate modification of this agreement. 

5. TERMINATION 

(a) Either party may terminate this agree-
ment, in whole or in part, in writing, if the 
other party substantially fails to fulfill its 
obligations under this agreement through no 
fault of the terminating party. However, no 
such termination may be affected unless the 
other party is given (1) not less than ten (10) 
calendar days written notice (delivered by 
certified mail, return receipt requested) of 
intent to terminate and (2) an opportunity 
for consultation with the terminating party 
before termination. 

(b) The owner may terminate this agree-
ment, in whole or in part, in writing, for its 
convenience, if the termination is for good 
cause (such as for legal or financial reasons, 
major changes in the work or program re-
quirements, initiation of a new step) and the 
engineer is given (1) not less than ten (10) 
calendar days written notice (delivered by 
certified mail, return receipt requested) of 
intent to terminate, and (2) an opportunity 
for consultation with the terminating party 
before termination. 

(c) If the owner terminates for default, an 
equitable adjustment in the price provided 
for in this agreement shall be made, but (1) 
no amount shall be allowed for anticipated 
profit on unperformed services or other 
work, and (2) any payment due to the engi-
neer at the time of termination may be ad-

justed to the extent of any additional costs 
the owner incurs because of the engineer’s 
default. If the engineer terminates for de-
fault or if the owner terminates for conven-
ience, the equitable adjustment shall include 
a reasonable profit for services or other work 
performed. The equitable adjustment for any 
termination shall provide for payment to the 
engineer for services rendered and expenses 
incurred before the termination, in addition 
to termination settlement costs the engineer 
reasonably incurs relating to commitments 
which had become firm before the termi-
nation. 

(d) Upon receipt of a termination action 
under paragraph (a) or (b) of this section 5., 
the engineer shall (1) promptly discontinue 
all services affected (unless the notice di-
rects otherwise), and (2) deliver or otherwise 
make available to the owner all data, draw-
ings, specifications, reports, estimates, sum-
maries, and such other information and ma-
terials as the engineer may have accumu-
lated in performing this agreement, whether 
completed or in process. 

(e) Upon termination under paragraph (a) 
or (b) of this section 5., the owner may take 
over the work and prosecute the same to 
completion by agreement with another party 
or otherwise. Any work the owner takes over 
for completion will be completed at the own-
er’s risk, and the owner will hold harmless 
the engineer from all claims and damages 
arising out of improper use of the engineer’s 
work. 

(f) If, after termination for failure of the 
engineer to fulfill contractual obligations, it 
is determined that the engineer had not so 
failed, the termination shall be deemed to 
have been effected for the convenience of the 
owner. In such event, adjustment of the price 
provided for in this agreement shall be made 
as paragraph (c) of this clause provides. 

6. REMEDIES 

Except as this agreement otherwise pro-
vides, all claims, counter-claims, disputes, 
and other matters in question between the 
owner and the engineer arising out of or re-
lating to this agreement or the breach of it 
will be decided by arbitration if the parties 
hereto mutually agree, or in a court of com-
petent jurisdiction within the State in which 
the owner is located. 

7. PAYMENT 

(a) Payment shall be made in accordance 
with the payment schedule incorporated in 
this agreement as soon as practicable upon 
submission of statements requesting pay-
ment by the engineer to the owner. If no 
such payment schedule is incorporated in 
this agreement, the payment provisions of 
paragraph (b) of this clause shall apply. 

(b) The engineer may request monthly 
progress payments and the owner shall make 
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them as soon as practicable upon submission 
of statements requesting payment by the en-
gineer to the owner. When such progress pay-
ments are made, the owner may withhold up 
to ten (10) percent of the vouchered amount 
until satisfactory completion by the engi-
neer of work and services within a step 
called for under this agreement. When the 
owner determines that the work under this 
agreement or any specified task hereunder is 
substantially complete and that the amount 
of retained percentages is in excess of the 
amount considered by him to be adequate for 
his protection, he shall release to the engi-
neer such excess amount. 

(c) No payment request made under para-
graph (a) or (b) of this clause shall exceed 
the estimated amount and value of the work 
and services performed by the engineer under 
this agreement. The engineer shall prepare 
the estimates of work performed and shall 
supplement them with such supporting data 
as the owner may require. 

(d) Upon satisfactory completion of the 
work performed under this agreement, as a 
condition precedent to final payment under 
this agreement or to settlement upon termi-
nation of the agreement, the engineer shall 
execute and deliver to the owner a release of 
all claims against the owner arising under or 
by virtue of this agreement, other than such 
claims, if any, as may be specifically ex-
empted by the engineer from the operation 
of the release in stated amounts to be set 
forth therein. 

8. PROJECT DESIGN 

(a) In the performance of this agreement, 
the engineer shall, to the extent practicable, 
provide for maximum use of structures, ma-
chines, products, materials, construction 
methods, and equipment which are readily 
available through competitive procurement, 
or through standard or proven production 
techniques, methods, and processes, con-
sistent with 40 CFR 35.936–3 and 35.936–13 in 
effect on the date of execution of this agree-
ment, except to the extent to which innova-
tive technology may be used under 40 CFR 
35.908 in effect on the date of execution of 
this agreement. 

(b) The engineer shall not, in the perform-
ance of the work under this agreement, 
produce a design or specification which 
would require the use of structures, ma-
chines, products, materials, construction 
methods, equipment, or processes which the 
engineer knows to be available only from a 
sole source, unless the engineer has ade-
quately justified the use of a sole source in 
writing. 

(c) The engineer shall not, in the perform-
ance of the work under this agreement, 
produce a design or specification which 
would be restrictive in violation of section 
204(a)(6) of the Clean Water Act. This statute 
requires that no specification for bids or 

statement of work shall be written in such a 
manner as to contain proprietary, exclu-
sionary, or discriminatory requirements 
other than those based upon performance, 
unless such requirements are necessary to 
test or demonstrate a specific thing, or to 
provide for necessary interchangeability of 
parts and equipment, or at least two brand 
names or trade names of comparable quality 
or utility are listed and are followed by the 
words ‘‘or equal.’’ With regard to materials, 
if a single material is specified, the engineer 
must be prepared to substantiate the basis 
for the selection of the material. 

(d) The engineer shall report to the owner 
any sole-source or restrictive design or spec-
ification giving the reason or reasons why it 
is necessary to restrict the design or speci-
fication. 

(e) The engineer shall not knowingly speci-
fy or approve the performance of work at a 
facility which is in violation of clean air or 
water standards and which is listed by the 
Director of the EPA Office of Federal Activi-
ties under 40 CFR part 15. 

9. AUDIT; ACCESS TO RECORDS 

(a) The engineer shall maintain books, 
records, documents, and other evidence di-
rectly pertinent to performance on EPA 
grant work under this agreement in accord-
ance with generally accepted accounting 
principles and practices consistently applied, 
and 40 CFR 30.605, 30.805, and 35.935–7 in effect 
on the date of execution of this agreement. 
The engineer shall also maintain the finan-
cial information and data used by the engi-
neer in the preparation or support of the cost 
submission required under 40 CFR 35.937–6(b) 
in effect on the date of execution of this 
agreement and a copy of the cost summary 
submitted to the owner. The U.S. Environ-
mental Protection Agency, the Comptroller 
General of the United States, the U.S. De-
partment of Labor, owner, and [the State 
water pollution control agency] or any of 
their duly authorized representatives shall 
have access to such books, records, docu-
ments, and other evidence for inspection, 
audit, and copying. The engineer will provide 
proper facilities for such access and inspec-
tion. 

(b) The engineer agrees to include para-
graphs (a) through (e) of this clause in all his 
contracts and all tier subcontracts directly 
related to project performance that are in 
excess of $10,000. 

(c) Audits conducted under this provision 
shall be in accordance with generally accept-
ed auditing standards and established proce-
dures and guidelines of the reviewing or 
audit agency(ies). 

(d) The engineer agrees to the disclosure of 
all information and reports resulting from 
access to records under paragraphs (a) and 
(b) of this clause, to any of the agencies re-
ferred to in paragraph (a), provided that the 
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engineer is afforded the opportunity for an 
audit exit conference and an opportunity to 
comment and submit any supporting docu-
mentation on the pertinent portions of the 
draft audit report and that the final audit re-
port will include written comments of rea-
sonable length, if any, of the engineer. 

(e) The engineer shall maintain and make 
available records under paragraphs (a) and 
(b) of this clause during performance on EPA 
grant work under this agreement and until 3 
years from the date of final EPA grant pay-
ment for the project. In addition, those 
records which relate to any ‘‘Dispute’’ appeal 
under an EPA grant agreement, to litiga-
tion, to the settlement of claims arising out 
of such performance, or to costs or items to 
which an audit exception has been taken, 
shall be maintained and made available until 
3 years after the date of resolution of such 
appeal, litigation, claim, or exception. 

10. PRICE REDUCTION FOR DEFECTIVE COST OR 
PRICING DATA 

(This clause is applicable if the amount of this 
agreement exceeds $100,000.) 

(a) If the owner or EPA determines that 
any price, including profit, negotiated in 
connection with this agreement or any cost 
reimbursable under this agreement was in-
creased by any significant sums because the 
engineer or any subcontractor furnished in-
complete or inaccurate cost or pricing data 
or data not current as certified in his certifi-
cation of current cost or pricing data (EPA 
form 5700–41), then such price, cost, or profit 
shall be reduced accordingly and the agree-
ment shall be modified in writing to reflect 
such reduction. 

(b) Failure to agree on a reduction shall be 
subject to the remedies clause of this agree-
ment. 

(Note: Since the agreement is subject to reduc-
tion under this clause by reason of defective cost 
or pricing data submitted in connection with 
certain subcontracts, the engineer may wish to 
include a clause in each such subcontract re-
quiring the subcontractor to appropriately in-
demnify the engineer. It is also expected that 
any subcontractor subject to such indemnifica-
tion will generally require substantially similar 
indemnification for defective cost or pricing 
data required to be submitted by his lower tier 
subcontractors.) 

11. SUBCONTRACTS 

(a) Any subcontractors and outside associ-
ates or consultants required by the engineer 
in connection with services under this agree-
ment will be limited to such individuals or 
firms as were specifically identified and 
agreed to during negotiations, or as the 
owner specifically authorizes during the per-
formance of this agreement. The owner must 
give prior approval for any substitutions in 

or additions to such subcontractors, associ-
ates, or consultants. 

(b) The engineer may not subcontract serv-
ices in excess of thirty (30) percent (or lll 

percent, if the owner and the engineer here-
by agree) of the contract price to sub-
contractors or consultants without the own-
er’s prior written approval. 

12. LABOR STANDARDS 

To the extent that this agreement involves 
‘‘construction’’ (as defined by the Secretary 
of Labor), the engineer agrees that such con-
struction work shall be subject to the fol-
lowing labor standards provisions, to the ex-
tent applicable: 

(a) Davis-Bacon Act (40 U.S.C. 276a—276a– 
7); 

(b) Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327–333); 

(c) Copeland Anti-Kickback Act (18 U.S.C. 
874); and 

(d) Executive Order 11246 (Equal Employ-
ment Opportunity); 

and implementing rules, regulations, and 
relevant orders of the Secretary of Labor or 
EPA. The engineer further agrees that this 
agreement shall include and be subject to 
the ‘‘Labor Standards Provisions for Feder-
ally Assisted Construction Contracts’’ (EPA 
form 5720–4) in effect at the time of execu-
tion of this agreement. 

13. EQUAL EMPLOYMENT OPPORTUNITY 

In accordance with EPA policy as ex-
pressed in 40 CFR 30.420–5, the engineer 
agrees that he will not discriminate against 
any employee or applicant for employment 
because of race, religion, color, sex, age, or 
national origin. 

14. UTILIZATION OF SMALL AND MINORITY 
BUSINESS 

In accordance with EPA policy as ex-
pressed in 40 CFR 35.936–7, the engineer 
agrees that qualified small business and mi-
nority business enterprises shall have the 
maximum practicable opportunity to par-
ticipate in the performance of EPA grant- 
assisted contracts and subcontracts. 

15. COVENANT AGAINST CONTINGENT FEES 

The engineer warrants that no person or 
selling agency has been employed or retained 
to solicit or secure this contract upon an 
agreement or understanding for a commis-
sion, percentage, brokerage, or contingent 
fee, excepting bona fide employees. For 
breach or violation of this warranty the 
owner shall have the right to annul this 
agreement without liability or in its discre-
tion to deduct from the contract price or 
consideration, or otherwise recover, the full 
amount of such commission, percentage, bro-
kerage, or contingent fee. 

VerDate Aug<31>2005 09:41 Aug 15, 2006 Jkt 208141 PO 00000 Frm 00595 Fmt 8010 Sfmt 8002 Y:\SGML\208141.XXX 208141m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
61

 w
ith

 C
F

R



586 

40 CFR Ch. I (7–1–06 Edition) Pt. 35, Subpt. E, App. C–2 

16. GRATUITIES 

(a) If it is found, after notice and hearing, 
by the owner that the engineer, or any of the 
engineer’s agents or representatives, offered 
or gave gratuities (in the form of entertain-
ment, gifts, or otherwise), to any official, 
employee, or agent of the owner, of the 
State, or of EPA in an attempt to secure a 
contract or favorable treatment in awarding, 
amending, or making any determinations re-
lated to the performance of this agreement, 
the owner may, by written notice to the en-
gineer, terminate the right of the engineer 
to proceed under this agreement. The owner 
may also pursue other rights and remedies 
that the law or this agreement provides. 
However, the existence of the facts upon 
which the owner bases such findings shall be 
in issue and may be reviewed in proceedings 
under the remedies clause of this agreement. 

(b) In the event this agreement is termi-
nated as provided in paragraph (a) hereof, 
the owner shall be entitled: (1) To pursue the 
same remedies against the engineer as it 
could pursue in the event of a breach of the 
contract by the engineer, and (2) as a pen-
alty, in addition to any other damages to 
which it may be entitled by law, to exem-
plary damages in an amount (as determined 
by the owner) which shall be not less than 3 
nor more than 10 times the costs the engi-
neer incurs in providing any such gratuities 
to any such officer or employee. 

17. PATENTS 

If this agreement involves research, devel-
opmental, experimental, or demonstration 
work and any discovery or invention arises 
or is developed in the course of or under this 
agreement, such invention or discovery shall 
be subject to the reporting and rights provi-
sions of subpart D of 40 CFR part 30, in effect 
on the date of execution of this agreement, 
including appendix B of part 30. In such case, 
the engineer shall report the discovery or in-
vention to EPA directly or through the 
owner, and shall otherwise comply with the 
owner’s responsibilities in accordance with 
subpart D of 40 CFR part 30. The engineer 
agrees that the disposition of rights to in-
ventions made under this agreement shall be 
in accordance with the terms and conditions 
of appendix B. The engineer shall include ap-
propriate patent provisions to achieve the 
purpose of this condition in all subcontracts 
involving research, developmental, experi-
mental, or demonstration work. 

18. COPYRIGHTS AND RIGHTS IN DATA 

(a) The engineer agrees that any plans, 
drawings, designs, specifications, computer 
programs (which are substantially paid for 
with EPA grant funds), technical reports, op-
erating manuals, and other work submitted 
with a step 1 facilities plan or with a step 2 
or step 3 grant application or which are spec-

ified to be delivered under this agreement or 
which are developed or produced and paid for 
under this agreement (referred to in this 
clause as ‘‘Subject Data’’) are subject to the 
rights in the United States, as set forth in 
subpart D of 40 CFR part 30 and in appendix 
C to 40 CFR part 30, in effect on the date of 
execution of this agreement. These rights in-
clude the right to use, duplicate, and disclose 
such subject data, in whole or in part, in any 
manner for any purpose whatsoever, and to 
have others do so. For purposes of this 
clause, ‘‘grantee’’ as used in appendix C re-
fers to the engineer. If the material is copy-
rightable, the engineer may copyright it, as 
appendix C permits, subject to the rights in 
the Government in appendix C, but the 
owner and the Federal Government reserve a 
royalty-free, nonexclusive, and irrevocable 
license to reproduce, publish, and use such 
materials, in whole or in part, and to author-
ize others to do so. The engineer shall in-
clude appropriate provisions to achieve the 
purpose of this condition in all subcontracts 
expected to produce copyrightable subject 
data. 

(b) All such subject data furnished by the 
engineer pursuant to this agreement are in-
struments of his services in respect of the 
project. It is understood that the engineer 
does not represent such subject data to be 
suitable for reuse on any other project or for 
any other purpose. If the owner reuses the 
subject data without the engineer’s specific 
written verification or adaptation, such 
reuse will be at the risk of the owner, with-
out liability to the engineer. Any such 
verification or adaptation will entitle the 
engineer to further compensation at rates 
agreed upon by the owner and the engineer. 

APPENDIX C–2 TO SUBPART E OF PART 
35—REQUIRED PROVISIONS—CON-
STRUCTION CONTRACTS 

SUPPLEMENTAL GENERAL CONDITIONS 

1. General 
2. Changes 
3. Differing Site Conditions 
4. Suspension of Work 
5. Termination for Default; Damages for 

Delay; Time Extensions 
6. Termination for Convenience 
7. Remedies 
8. Labor Standards 
9. Utilization of Small or Minority Business 
10. Audit; Access to Records 
11. Price Reduction for Defective Cost or 

Pricing Data 
12. Covenant Against Contingent Fees 
13. Gratuities 
14. Patents 
15. Copyrights and Rights in Data 
16. Prohibition Against Listed Violating Fa-

cilities 
17. Buy American 
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