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occurs within 1 year after substantial com-
pletion of step 2 design work, the total al-
lowable contract costs for grant payment 
may not exceed an amount based upon the 
low, responsive, responsible bid for construc-
tion. 

b. Where work for the design step is not es-
sentially continuous from start of design to 
bidding, or 1 year or more elapses between 
substantial completion of step 2 design work 
and bid opening for step 3 construction, the 
total allowable contract costs for grant pay-
ment may not exceed an amount based upon 
the lower of: 

(1) The consulting engineer’s construction 
cost estimate provided at the time of such 
substantial completion plus an escalation of 
this construction cost estimate of up to 5 
percent, but not to exceed the consulting en-
gineer’s total compensation based on the 
low, responsive, responsible bid for construc-
tion, or 

(2) The consulting engineer’s construction 
cost estimate provided at the time of such 
substantial completion plus a consulting en-
gineer’s compensation esclation not to ex-
ceed $50,000, but not to exceed the consulting 
engineer’s total compensation based upon 
the low, responsive, responsible bid for con-
struction. 

c. Where the low, responsive, responsible 
bid for construction would have resulted in a 
higher consulting engineer’s total compensa-
tion than paragraph b. of this clause, pro-
vides, the Regional Administrator may also 
consider a reasonable additional compensa-
tion for updating the plans and specifica-
tions, revising cost estimates, or similar 
services. 

d. The limitations of paragraph B5 apply to 
all grants awarded under subpart E except 
that— 

(1) If the Regional Administrator had made 
final payment on a project before December 
17, 1975, the limitations do not apply; and 

(2) For other projects on which construc-
tion for the building and erection of a treat-
ment works was initiated prior to December 
17, 1975, the limitations do not apply to any 
request for engineering fee increases attrib-
utable to construction contract awards or 
change orders approved by the grantee prior 
to December 17, 1975. 

6. Where renegotiation is required under 
this appendix D, such renegotiation is sub-
ject to 40 CFR 35.937–1, 35.937–6, 35.937–7, 
35.937–9, and 35.937–10. 

C. ANNOUNCEMENT AND SELECTION 

The requirements of 40 CFR 35.937–2 
through 35.937–4 shall not apply to step 1 
work where the step 1 grant was awarded or 
the initiation of step 1 work was approved by 
EPA (under 40 CFR 35.917(e)) before March 1, 
1976, nor to subsequent step 2 and step 3 work 
in accordance with 40 CFR 35.937–2(d), if the 

grantee is satisfied with the qualifications 
and performance of the engineer employed. 

D. REQUIRED CONSULTING ENGINEERING 
PROVISIONS 

Effective March 1, 1976, the subagreement 
clauses required under appendix C–1 must be 
included in the consulting engineering sub-
agreement before grant assistance for step 1, 
2 or 3 will be awarded and before initiation of 
step 1 work will be approved under 40 CFR 
35.917(e) or 35.925–18(a) 3. 

E. ENFORCEMENT 

1. Refusal by a consulting engineer to in-
sert the required access clause, or to allow 
access to its records, or to renegotiate a con-
sulting engineering contract according to 
the foregoing requirements, will render costs 
incurred under such contract unallowable. 
Accordingly, all such costs will be ques-
tioned and disallowed pending compliance 
with this appendix. 

2. Where the Regional Administrator deter-
mines that the time required to comply with 
the access to records and type of contract 
provisions of this appendix will unduly delay 
award of grant assistance, he may award the 
grant assistance conditioned upon compli-
ance with this appendix within a specified 
period of time. In such event, no grant pay-
ments for the affected engineering work may 
be made until such compliance has been ob-
tained. 

APPENDIX E TO SUBPART E OF PART 35— 
INNOVATIVE AND ALTERNATIVE 
TECHNOLOGY GUIDELINES 

1. Purpose. These guidelines provide the 
criteria for identifying and evaluating inno-
vative and alternative waste water treat-
ment processes and techniques. The Admin-
istrator may publish additional information. 

2. Authority. These guidelines are provided 
under section 304(d)(3) of the Clean Water 
Act. 

3. Applicability. These guidelines apply to: 
a. The analysis of innovative and alter-

native treatment processes and techniques 
under § 35.917–1(d)(8); 

b. Increased grants for eligible treatment 
works under §§ 35.930–5 (b) and (c) and 
35.908(b)(1); 

c. The funding available for innovative and 
alternative processes and techniques under 
§ 35.915–1(b); 

d. The funding available for alternatives to 
conventional treatment works for small 
communities under § 35.915–1(e); 

e. The cost-effectiveness preference given 
innovative and alternative processes and 
techniques in section 7 of appendix A to this 
subpart; 
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f. The treatment works that may be given 
higher priority on State project priority lists 
under § 35.915(a)(1)(iii); 

g. Alternative and innovative treatment 
systems in connection with Federal facili-
ties; 

h. Individual systems authorized by 
§ 35.918, as modified in that section to include 
unconventional or innovative sewers; 

i. The access and reports conditions in 
§ 35.935–20. 

4. Alternative processes and techniques. Al-
ternative waste water treatment processes 
and techniques are proven methods which 
provide for the reclaiming and reuse of 
water, productively recycle waste water con-
stituents or otherwise eliminate the dis-
charge of pollutants, or recover energy. 

a. In the case of processes and techniques 
for the treatment of effluents, these include 
land treatment, aquifer recharge, aqua-
culture, silviculture, and direct reuse for in-
dustrial and other nonpotable purposes, hor-
ticulture and revegetation of disturbed land. 
Total containment ponds and ponds for the 
treatment and storage of waste water prior 
to land application and other processes nec-
essary to provide minimum levels of 
preapplication treatment are considered to 
be part of alternative technology systems for 
the purpose of this section. 

b. For sludges, these include land applica-
tion for horticultural, silvicultural, or agri-
cultural purposes (including supplemental 
processing by means such as composting or 
drying), and revegetation of disturbed lands. 

c. Energy recovery facilities include codis-
posal measures for sludge and refuse which 
produce energy; anaerobic digestion facili-
ties (Provided, That more than 90 percent of 
the methane gas is recovered and used as 
fuel); and equipment which provides for the 
use of digester gas within the treatment 
works. Self-sustaining incineration may also 
be included provided that the energy recov-
ered and productively used is greater than 
the energy consumed to dewater the sludge 
to an autogenous state. 

d. Also included are individual and other 
onsite treatment systems with subsurface or 
other means of effluent disposal and facili-
ties constructed for the specific purpose of 
septage treatment. 

e. The term ‘‘alternative’’ as used in these 
guidelines includes the terms ‘‘unconven-
tional’’ and ‘‘alternative to conventional’’ as 
used in the Act. 

f. The term ‘‘alternative’’ does not include 
collector sewers, interceptors, storm or sani-
tary sewers or the separation thereof; or 
major sewer rehabilitation, except insofar as 
they are alternatives to conventional treat-
ment works for small communities under 
§ 35.915–1(e) or part of individual systems 
under § 35.918. 

5. Innovative processes and techniques. Inno-
vative waste water treatment processes and 

techniques are developed methods which 
have not been fully proven under the cir-
cumstances of their contemplated use and 
which represent a significant advancement 
over the state of the art in terms of meeting 
the national goals of cost reduction, in-
creased energy conservation or recovery, 
greater recycling and conservation of water 
resources (including preventing the mixing 
of pollutants with water), reclamation or 
reuse of effluents and resources (including 
increased productivity of arid lands), im-
proved efficiency and/or reliability, the bene-
ficial use of sludges or effluent constituents, 
better management of toxic materials or in-
creased environmental benefits. For the pur-
pose of these guidelines, innovative waste 
water treatment processes and techniques 
are generally limited to new and improved 
applications of those alternative processes 
and techniques identified in accordance with 
paragraph 4 of these guidelines, including 
both treatment at centralized facilities and 
individual and other onsite treatment. 
Treatment processes based on the conven-
tional concept of treatment (by means of bi-
ological or physical/chemical unit processes) 
and discharge to surface waters shall not be 
considered innovative waste water treatment 
processes and techniques except where it is 
demonstrated that these processes and tech-
niques, as a minimum, meet either the cost- 
reduction or energy-reduction criterion de-
scribed in section 6 of these guidelines. 
Treatment and discharge systems include 
primary treatment, suspended-growth or 
fixed-growth biological systems for sec-
ondary or advance waste water treatment, 
physical/chemical treatment, disinfection, 
and sludge processing. The term ‘‘innova-
tive’’ does not include collector sewers, 
interceptors, storm or sanitary sewers or the 
separation of them, or major sewer rehabili-
tation, except insofar as they meet the cri-
teria in paragraph 6 of these guidelines and 
are alternatives to conventional treatment 
works for small communities under § 35.915– 
1(e) or part of individual systems under 
§ 35.918. 

6. Criteria for determining innovative proc-
esses and techniques. a. The Regional Admin-
istrator will use the following criteria in de-
termining whether a waste water treatment 
process or technique is innovative. The cri-
teria should be read in the context of para-
graph 5. These criteria do not necessarily 
preclude a determination by the Regional 
Administrator that a treatment system is 
innovative because of local variations in geo-
graphic or climatic conditions which affect 
treatment plant design and operation or be-
cause it achieves significant public benefits 
through the advancement of technology 
which would otherwise not be possible. The 
Regional Administrator should consult with 
EPA headquarters about determinations 
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made in other EPA regions on similar proc-
esses and techniques. 

b. New or improved applications of alter-
native waste water treatment processes and 
techniques may be innovative for the pur-
poses of this regulation if they meet one or 
more of the criteria in paragraphs e(1) 
through e(6) of this paragraph. Treatment 
and discharge systems (i.e., systems which 
are not new or improved applications of al-
ternative waste water treatment processes 
and techniques in accordance with paragraph 
4 of these guidelines) must meet the criteria 
of either paragraph 6e(1) or 6e(2), as a min-
imum, in order to be innovative for the pur-
poses of these guidelines. 

c. These six criteria are essentially the 
same as those used to evaluate any project 
proposed for grant assistance. The principal 
difference is that some newly developed 
processes and techniques may have the po-
tential to provide significant advancements 
in the state of the art with respect to one or 
more of these criteria. Inherent in the con-
cept of advancement of technology is a de-
gree of risk which is necessary to initially 
demonstrate a method on a full, operational 
scale under the circumstances of its con-
templated use. This risk, while recognized to 
be a necessary element in the implementa-
tion of innovative technology, must be mini-
mized by limiting the projects funded to 
those which have been fully developed and 
shown to be feasible through operation on a 
smaller scale. The risk must also be com-
mensurate with the potential benefits (i.e., 
greater potential benefits must be possible 
in the case of innovative technology projects 
where greater risk is involved). 

d. Increased Federal funding under 
§ 35.908(b) may be made only from the reserve 
in § 35.915–1(b). The Regional Administrator 
may fund a number of projects using the 
same type of innovative technology if he de-
sires to encourage certain innovative proc-
esses and techniques because the potential 
benefits are great in comparison to the risks, 
or if operation under differing conditions of 
climatic, geology, etc., is desirable to dem-
onstrate the technology. 

e. The Regional Administrator will use the 
following criteria to determine whether 
waste water treatment processes and tech-
niques are innovative: 

(1) The life cycle cost of the eligible por-
tion of the treatment works excluding con-
ventional sewer lines is at least 15 percent 
less than that for the most cost-effective al-
ternative which does not incorporate innova-
tive waste water treatment processes and 
techniques (i.e., is no more than 85 percent of 
the life cycle cost of the most cost-effective 
noninnovative alternative). 

(2) The net primary energy requirements 
for the operation of the eligible portion of 
the treatment works excluding conventional 
sewer lines are at least 20 percent less than 

the net energy requirements of the least net 
energy alternative which does not incor-
porate innovative waste water treatment 
processes and techniques (i.e., the net energy 
requirements are no more than 80 percent of 
those for the least net energy noninnovative 
alternative). The least net energy non-
innovative alternative must be one of the al-
ternatives selected for analysis under section 
5 of appendix A. 

(3) The operational reliability of the treat-
ment works is improved in terms of de-
creased susceptibility to upsets or inter-
ference, reduced occurrence of inadequately 
treated discharges and decreased levels of 
operator attention and skills required. 

(4) The treatment works provides for bet-
ter management of toxic materials which 
would otherwise result in greater environ-
mental hazards. 

(5) The treatment works results in in-
creased environmental benefits such as 
water conservation, more effective land use, 
improved air quality, improved ground water 
quality, and reduced resource requirements 
for the construction and operation of the 
works. 

(6) The treatment works provide for new or 
improved methods of joint treatment and 
management of municipal and industrial 
wastes that are discharged into municipal 
systems. 

[43 FR 44049, Sept. 27, 1978, as amended at 44 
FR 37596, June 27, 1979; 44 FR 39340, July 5, 
1979] 

Subparts F–G [Reserved] 

Subpart H—Cooperative Agree-
ments for Protecting and Re-
storing Publicly Owned Fresh-
water Lakes 

AUTHORITY: Sections 314, 501 and 518, Clean 
Water Act (86 Stat. 816, 33 U.S.C. 1251 et seq.). 

SOURCE: 45 FR 7792, Feb. 5, 1980, unless oth-
erwise noted. 

§ 35.1600 Purpose. 

This subpart supplements the EPA 
general grant regulations and proce-
dures (part 31 of this chapter) and es-
tablishes policies and procedures for 
cooperative agreements to assist 
States and Indian tribes treated as 
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