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MPGE activity with respect to the finished 
dosage form drug is not substantial in na-
ture, taking into account all of the facts and 
circumstances, and X’s direct labor and over-
head to MPGE the finished dosage form drug 
within the United States are $12 and account 
for 10% of X’s $120 CGS of the finished dosage 
form drug. In 2006, X sells the finished dosage 
form drug in finished dosage to Y and Y sells 
the finished dosage form drug to customers. 
Assume that Y’s own MPGE activity with re-
spect to the finished dosage form drug is not 
substantial in nature, taking into account 
all of the facts and circumstances, and Y in-
curs $2 of direct labor and overhead and Y’s 
CGS in selling the finished dosage form drug 
to customers is $130. 

(ii) Analysis. PRS’s gross receipts from the 
sale of the active ingredient to X are non- 
DPGR because PRS’s MPGE activity is not 
substantial in nature and PRS does not sat-
isfy the safe harbor described in § 1.199–3(g)(3) 
because PRS’s direct labor and overhead ac-
count for less than 20% of PRS’s CGS of the 
active ingredient. X’s gross receipts from the 
sale of the finished dosage form drug to Y 
are DPGR because X is considered to have 
MPGE the finished dosage form drug in sig-
nificant part in the United States pursuant 
to the safe harbor described in § 1.199–3(g)(3) 
because the $27 ($15 + $12) of direct labor and 
overhead incurred by PRS and X equals or 
exceeds 20% of X’s total CGS ($120) of the fin-
ished dosage form drug at the time X dis-
poses of the drug to Y. Similarly, Y’s gross 
receipts from the sale of the finished dosage 
form drug to customers are DPGR because Y 
is considered to have MPGE the drug in sig-
nificant part in the United States pursuant 
to the safe harbor described in § 1.199–3(g)(3) 
because the $29 ($15 + $12 + $2) of direct labor 
and overhead incurred by PRS, X, and Y 
equals or exceeds 20% of Y’s total CGS ($130) 
of the finished dosage form drug at the time 
Y disposes of the finished dosage form drug 
to Y’s customers. 

(k) Effective dates. Section 199 applies 
to taxable years beginning after De-
cember 31, 2004. In determining the de-
duction under section 199, items arising 
from a taxable year of a partnership, S 
corporation, estate, or trust beginning 
before January 1, 2005, shall not be 
taken into account for purposes of sec-
tion 199(d)(1). Section 1.199–9 does not 
apply to taxable years beginning after 
May 17, 2006, the enactment date of the 
Tax Increase Prevention and Reconcili-
ation Act of 2005 (Public Law 109–222, 
120 Stat. 345). For taxable years begin-
ning on or before May 17, 2006, a tax-
payer must apply § 1.199–9 if the tax-
payer applies §§ 1.199–1 through 1.199–8 
to that taxable year. Notwithstanding 

the preceding sentence, a partnership 
or S corporation that is a qualifying 
small taxpayer under § 1.199–4(f) of 
REG–105847–05 (2005–47 I.R.B. 987) (see 
§ 601.601(d)(2) of this chapter) may use 
the small business simplified overall 
method to apportion CGS and deduc-
tions between DPGR and non-DPGR at 
the entity level under § 1.199–4(f) of 
REG–105847–05 for taxable years begin-
ning on or before May 17, 2006. If a tax-
payer chooses not to rely on §§ 1.199–1 
through 1.199–9 (as provided in § 1.199– 
8(i)) for a taxable year beginning before 
June 1, 2006, the guidance under section 
199 that applies to taxable years begin-
ning before June 1, 2006, is contained in 
Notice 2005–14 (2005–1 C.B. 498) (see 
§ 601.601(d)(2) of this chapter). In addi-
tion, a taxpayer also may rely on the 
provisions of REG-105847–05 for taxable 
years beginning before June 1, 2006. If 
Notice 2005–14 and REG–105847–05 in-
clude different rules for the same par-
ticular issue, then a taxpayer may rely 
on either the rule set forth in Notice 
2005–14 or the rule set forth in REG– 
105847–05. However, if REG–105847–05 in-
cludes a rule that was not included in 
Notice 2005–14, then a taxpayer is not 
permitted to rely on the absence of a 
rule in Notice 2005–14 to apply a rule 
contrary to REG–105847–05. For taxable 
years beginning after May 17, 2006, and 
before June 1, 2006, a taxpayer may not 
apply Notice 2005–14, REG–105847–05, or 
any other guidance under section 199 in 
a manner inconsistent with amend-
ments made to section 199 by section 
514 of the Tax Increase Prevention and 
Reconciliation Act of 2005. 

[T.D. 9263, 71 FR 31283, Jun 1, 2006; 72 FR 6, 
Jan. 3, 2007; as amended by T.D. 9381, 73 FR 
8814, Feb. 15, 2008] 

ADDITIONAL ITEMIZED DEDUCTIONS FOR 
INDIVIDUALS 

§ 1.211–1 Allowance of deductions. 

In computing taxable income under 
section 63(a), the deductions provided 
by sections 212, 213, 214, 215, 216, and 217 
shall be allowed subject to the excep-
tions provided in Part IX, Subchapter 
B, Chapter 1 of the Code (section 261 
and following, relating to items not de-
ductible). 

[T.D. 6796, 30 FR 1037, Feb. 2, 1965] 
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§ 1.212–1 Nontrade or nonbusiness ex-
penses. 

(a) An expense may be deducted 
under section 212 only if: 

(1) It has been paid or incurred by the 
taxpayer during the taxable year (i) for 
the production or collection of income 
which, if and when realized, will be re-
quired to be included in income for 
Federal income tax purposes, or (ii) for 
the management, conservation, or 
maintenance of property held for the 
production of such income, or (iii) in 
connection with the determination, 
collection, or refund of any tax; and 

(2) It is an ordinary and necessary ex-
pense for any of the purposes stated in 
subparagraph (1) of this paragraph. 

(b) The term income for the purpose 
of section 212 includes not merely in-
come of the taxable year but also in-
come which the taxpayer has realized 
in a prior taxable year or may realize 
in subsequent taxable years; and is not 
confined to recurring income but ap-
plies as well to gains from the disposi-
tion of property. For example, if de-
faulted bonds, the interest from which 
if received would be includible in in-
come, are purchased with the expecta-
tion of realizing capital gain on their 
resale, even though no current yield 
thereon is anticipated, ordinary and 
necessary expenses thereafter paid or 
incurred in connection with such bonds 
are deductible. Similarly, ordinary and 
necessary expenses paid or incurred in 
the management, conservation, or 
maintenance of a building devoted to 
rental purposes are deductible notwith-
standing that there is actually no in-
come therefrom in the taxable year, 
and regardless of the manner in which 
or the purpose for which the property 
in question was acquired. Expenses 
paid or incurred in managing, con-
serving, or maintaining property held 
for investment may be deductible 
under section 212 even though the prop-
erty is not currently productive and 
there is no likelihood that the property 
will be sold at a profit or will otherwise 
be productive of income and even 
though the property is held merely to 
minimize a loss with respect thereto. 

(c) In the case of taxable years begin-
ning before January 1, 1970, expenses of 
carrying on transactions which do not 
constitute a trade or business of the 

taxpayer and are not carried on for the 
production or collection of income or 
for the management, conservation, or 
maintenance of property held for the 
production of income, but which are 
carried on primarily as a sport, hobby, 
or recreation are not allowable as 
nontrade or nonbusiness expenses. The 
question whether or not a transaction 
is carried on primarily for the produc-
tion of income or for the management, 
conservation, or maintenance of prop-
erty held for the production or collec-
tion of income, rather than primarily 
as a sport, hobby, or recreation, is not 
to be determined solely from the inten-
tion of the taxpayer but rather from all 
the circumstances of the case. For ex-
ample, consideration will be given to 
the record of prior gain or loss of the 
taxpayer in the activity, the relation 
between the type of activity and the 
principal occupation of the taxpayer, 
and the uses to which the property or 
what it produces is put by the tax-
payer. For provisions relating to ac-
tivities not engaged in for profit appli-
cable to taxable years beginning after 
December 31, 1969, see section 183 and 
the regulations thereunder. 

(d) Expenses, to be deductible under 
section 212, must be ‘‘ordinary and nec-
essary’’. Thus, such expenses must be 
reasonable in amount and must bear a 
reasonable and proximate relation to 
the production or collection of taxable 
income or to the management, con-
servation, or maintenance of property 
held for the production of income. 

(e) A deduction under section 212 is 
subject to the restrictions and limita-
tions in part IX (section 261 and fol-
lowing), subchapter B, chapter 1 of the 
Code, relating to items not deductible. 
Thus, no deduction is allowable under 
section 212 for any amount allocable to 
the production or collection of one or 
more classes of income which are not 
includible in gross income, or for any 
amount allocable to the management, 
conservation, or maintenance of prop-
erty held for the production of income 
which is not included in gross income. 
See section 265. Nor does section 212 
allow the deduction of any expenses 
which are disallowed by any of the pro-
visions of subtitle A of the Code, even 
though such expenses may be paid or 
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incurred for one of the purposes speci-
fied in section 212. 

(f) Among expenditures not allowable 
as deductions under section 212 are the 
following: Commuter’s expenses; ex-
penses of taking special courses or 
training; expenses for improving per-
sonal appearance; the cost of rental of 
a safe-deposit box for storing jewelry 
and other personal effects; expenses 
such as those paid or incurred in seek-
ing employment or in placing oneself 
in a position to begin rendering per-
sonal services for compensation, cam-
paign expenses of a candidate for pub-
lic office, bar examination fees and 
other expenses paid or incurred in se-
curing admission to the bar, and cor-
responding fees and expenses paid or 
incurred by physicians, dentists, ac-
countants, and other taxpayers for se-
curing the right to practice their re-
spective professions. See, however, sec-
tion 162 and the regulations there-
under. 

(g) Fees for services of investment 
counsel, custodial fees, clerical help, 
office rent, and similar expenses paid 
or incurred by a taxpayer in connec-
tion with investments held by him are 
deductible under section 212 only if (1) 
they are paid or incurred by the tax-
payer for the production or collection 
of income or for the management, con-
servation, or maintenance of invest-
ments held by him for the production 
of income; and (2) they are ordinary 
and necessary under all the cir-
cumstances, having regard to the type 
of investment and to the relation of 
the taxpayer to such investment. 

(h) Ordinary and necessary expenses 
paid or incurred in connection with the 
management, conservation, or mainte-
nance of property held for use as a resi-
dence by the taxpayer are not deduct-
ible. However, ordinary and necessary 
expenses paid or incurred in connection 
with the management, conservation, or 
maintenance of property held by the 
taxpayer as rental property are deduct-
ible even though such property was for-
merly held by the taxpayer for use as a 
home. 

(i) Reasonable amounts paid or in-
curred by the fiduciary of an estate or 
trust on account of administration ex-
penses, including fiduciaries’ fees and 
expenses of litigation, which are ordi-

nary and necessary in connection with 
the performance of the duties of ad-
ministration are deductible under sec-
tion 212, notwithstanding that the es-
tate or trust is not engaged in a trade 
or business, except to the extent that 
such expenses are allocable to the pro-
duction or collection of tax-exempt in-
come. But see section 642 (g) and the 
regulations thereunder for disallow-
ance of such deductions to an estate 
where such items are allowed as a de-
duction under section 2053 or 2054 in 
computing the net estate subject to the 
estate tax. 

(j) Reasonable amounts paid or in-
curred for the services of a guardian or 
committee for a ward or minor, and 
other expenses of guardians and com-
mittees which are ordinary and nec-
essary, in connection with the produc-
tion or collection of income inuring to 
the ward or minor, or in connection 
with the management, conservation, or 
maintenance of property, held for the 
production of income, belonging to the 
ward or minor, are deductible. 

(k) Expenses paid or incurred in de-
fending or perfecting title to property, 
in recovering property (other than in-
vestment property and amounts of in-
come which, if and when recovered, 
must be included in gross income), or 
in developing or improving property, 
constitute a part of the cost of the 
property and are not deductible ex-
penses. Attorneys’ fees paid in a suit to 
quiet title to lands are not deductible; 
but if the suit is also to collect accrued 
rents thereon, that portion of such fees 
is deductible which is properly allo-
cable to the services rendered in col-
lecting such rents. Expenses paid or in-
curred in protecting or asserting one’s 
right to property of a decedent as heir 
or legatee, or as beneficiary under a 
testamentary trust, are not deductible. 

(l) Expenses paid or incurred by an 
individual in connection with the de-
termination, collection, or refund of 
any tax, whether the taxing authority 
be Federal, State, or municipal, and 
whether the tax be income, estate, gift, 
property, or any other tax, are deduct-
ible. Thus, expenses paid or incurred by 
a taxpayer for tax counsel or expenses 
paid or incurred in connection with the 
preparation of his tax returns or in 
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connection with any proceedings in-
volved in determining the extent of his 
tax liability or in contesting his tax li-
ability are deductible. 

(m) An expense (not otherwise de-
ductible) paid or incurred by an indi-
vidual in determining or contesting a 
liability asserted against him does not 
become deductible by reason of the fact 
that property held by him for the pro-
duction of income may be required to 
be used or sold for the purpose of satis-
fying such liability. 

(n) Capital expenditures are not al-
lowable as nontrade or nonbusiness ex-
penses. The deduction of an item other-
wise allowable under section 212 will 
not be disallowed simply because the 
taxpayer was entitled under Subtitle A 
of the Code to treat such item as a cap-
ital expenditure, rather than to deduct 
it as an expense. For example, see sec-
tion 266. Where, however, the item may 
properly be treated only as a capital 
expenditure or where it was properly so 
treated under an option granted in 
Subtitle A of the Code, no deduction is 
allowable under section 212; and this is 
true regardless of whether any basis 
adjustment is allowed under any other 
provision of the Code. 

(o) The provisions of section 212 are 
not intended in any way to disallow ex-
penses which would otherwise be allow-
able under section 162 and the regula-
tions thereunder. Double deductions 
are not permitted. Amounts deducted 
under one provision of the Internal 
Revenue Code of 1954 cannot again be 
deducted under any other provision 
thereof. 

(p) Frustration of public policy. The de-
duction of a payment will be dis-
allowed under section 212 if the pay-
ment is of a type for which a deduction 
would be disallowed under section 
162(c), (f), or (g) and the regulations 
thereunder in the case of a business ex-
pense. 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960; 25 FR 
14021, Dec. 12, 1960, as amended by T.D. 7198, 
37 FR 13685, July 13, 1972; T.D. 7345, 40 FR 
7439, Feb. 20, 1975] 

§ 1.213–1 Medical, dental, etc., ex-
penses. 

(a) Allowance of deduction. (1) Section 
213 permits a deduction of payments 
for certain medical expenses (including 

expenses for medicine and drugs). Ex-
cept as provided in paragraph (d) of 
this section (relating to special rule for 
decedents) a deduction is allowable 
only to individuals and only with re-
spect to medical expenses actually paid 
during the taxable year, regardless of 
when the incident or event which occa-
sioned the expenses occurred and re-
gardless of the method of accounting 
employed by the taxpayer in making 
his income tax return. Thus, if the 
medical expenses are incurred but not 
paid during the taxable year, no deduc-
tion for such expenses shall be allowed 
for such year. 

(2) Except as provided in subpara-
graphs (4)(i) and (5)(i) of this para-
graph, only such medical expenses (in-
cluding the allowable expenses for 
medicine and drugs) are deductible as 
exceed 3 percent of the adjusted gross 
income for the taxable year. For tax-
able years beginning after December 31, 
1966, the amounts paid during the tax-
able year for insurance that constitute 
expenses paid for medical care shall, 
for purposes of computing total med-
ical expenses, be reduced by the 
amount determined under subpara-
graph (5)(i) of this paragraph. For the 
amounts paid during the taxable year 
for medicine and drugs which may be 
taken into account in computing total 
medical expenses, see paragraph (b) of 
this section. For the maximum deduc-
tion allowable under section 213 in the 
case of certain taxable years, see para-
graph (c) of this section. As to what 
constitutes ‘‘adjusted gross income’’, 
see section 62 and the regulations 
thereunder. 

(3)(i) For medical expenses paid (in-
cluding expenses paid for medicine and 
drugs) to be deductible, they must be 
for medical care of the taxpayer, his 
spouse, or a dependent of the taxpayer 
and not be compensated for by insur-
ance or otherwise. Expenses paid for 
the medical care of a dependent, as de-
fined in section 152 and the regulations 
thereunder, are deductible under this 
section even though the dependent has 
gross income equal to or in excess of 
the amount determined pursuant to 
§ 1.151–2 applicable to the calendar year 
in which the taxable year of the tax-
payer begins. Where such expenses are 
paid by two or more persons and the 
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conditions of section 152(c) and the reg-
ulations thereunder are met, the med-
ical expenses are deductible only by 
the person designated in the multiple 
support agreement filed by such per-
sons and such deduction is limited to 
the amount of medical expenses paid 
by such person. 

(ii) An amount excluded from gross 
income under section 105 (c) or (d) (re-
lating to amounts received under acci-
dent and health plans) and the regula-
tions thereunder shall not constitute 
compensation for expenses paid for 
medical care. Exclusion of such 
amounts from gross income will not af-
fect the treatment of expenses paid for 
medical care. 

(iii) The application of the rule al-
lowing a deduction for medical ex-
penses to the extent not compensated 
for by insurance or otherwise may be 
illustrated by the following example in 
which it is assumed that neither the 
taxpayer nor his wife has attained the 
age of 65: 

Example. Taxpayer H, married to W and 
having one dependent child, had adjusted 
gross income for 1956 of $3,000. During 1956 he 
paid $300 for medical care, of which $100 was 
for treatment of his dependent child and $200 
for an operation on W which was performed 
in September 1955. In 1956 he received a pay-
ment of $50 for health insurance to cover a 
portion of the cost of W’s operation per-
formed during 1955. The deduction allowable 
under section 213 for the calendar year 1956, 
provided the taxpayer itemizes his deduc-
tions and does not compute his tax under 
section 3 by use of the tax table, is $160, com-
puted as follows: 
Payments in 1956 for medical care ....................... $300 
Less: Amount of insurance received in 1956 ........ 50 

Payments in 1956 for medical care not 
compensated for during 1956 .............. 250 

Less: 3 percent of $3,000 (adjusted gross in-
come) ................................................................. 90 

Excess, allowable as a deduction for 
1956 ..................................................... 160 

(4)(i) For taxable years beginning be-
fore January 1, 1967, where either the 
taxpayer or his spouse has attained the 
age of 65 before the close of the taxable 
year, the 3-percent limitation on the 
deduction for medical expenses does 
not apply with respect to expenses for 
medical care of the taxpayer or his 
spouse. Moreover, for taxable years be-
ginning after December 31, 1959, and be-
fore January 1, 1967, the 3-percent limi-

tation on the deduction for medical ex-
penses does not apply to amounts paid 
for the medical care of a dependent (as 
defined in sec. 152) who is the mother 
or father of the taxpayer or his spouse 
and who has attained the age of 65 be-
fore the close of the taxpayer’s taxable 
year. For taxable years beginning be-
fore January 1, 1964, and for taxable 
years beginning after December 31, 
1966, all amounts paid by the taxpayer 
for medicine and drugs are subject to 
the 1-percent limitation provided by 
section 213(b). For taxable years begin-
ning after December 31, 1963, and before 
January 1, 1967, the 1-percent limita-
tion provided by section 213(b) does not 
apply, under certain circumstances, to 
amounts paid by the taxpayer for medi-
cine and drugs for the taxpayer and his 
spouse or for a dependent (as defined in 
sec. 152) who is the mother or father of 
the taxpayer or of his spouse. (For ad-
ditional provisions relating to the 1- 
percent limitation with respect to 
medicine and drugs, see paragraph (b) 
of this section.) For taxable years be-
ginning before January 1, 1967, whether 
or not the 3-percent or 1-percent limi-
tation applies, the total medical ex-
penses deductible under section 213 are 
subject to the limitations described in 
section 213(c) and paragraph (c) of this 
section and, where applicable, to the 
limitations described in section 213(g) 
and § 1.213–2. 

(ii) The age of a taxpayer shall be de-
termined as of the last day of his tax-
able year. In the event of the tax-
payer’s death, his taxable year shall 
end as of the date of his death. The age 
of a taxpayer’s spouse shall be deter-
mined as of the last day of the tax-
payer’s taxable year, except that, if the 
spouse dies within such taxable year, 
her age shall be determined as of the 
date of her death. Likewise, the age of 
the taxpayer’s dependent who is the 
mother or father of the taxpayer or of 
his spouse shall be determined as of the 
last day of the taxpayer’s taxable year 
but not later than the date of death of 
such dependent. 

(iii) The application of subdivision (i) 
of this subparagraph may be illustrated 
by the following examples: 
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Example 1. Taxpayer A, who attained the 
age of 65 on February 22, 1956, makes his re-
turn on the basis of the calendar year. Dur-
ing the year 1956, A had adjusted gross in-
come of $8,000, and paid the following med-
ical bills: (a) $560 (7 percent of adjusted gross 
income) for the medical care of himself and 
his spouse, and (b) $160 (2 percent of adjusted 
gross income) for the medical care of his de-
pendent son. No part of these payments was 
for medicine and drugs nor compensated for 
by insurance or otherwise. The allowable de-
duction under section 213 for 1956 is $560, the 
full amount of the medical expenses for the 
taxpayer and his spouse. No deduction is al-
lowable for the amount of $160 paid for med-
ical care of the dependent son since the 
amount of such payment (determined with-
out regard to the payments for the care of 
the taxpayer and his spouse) does not exceed 
3 percent of adjusted gross income. 

Example 2. H and W, who have a dependent 
child, made a joint return for the calendar 
year 1956. H became 65 years of age on Au-
gust 15, 1956. The adjusted gross income of H 
and W in 1956 was $40,000 and they paid in 
such year the following amounts for medical 
care: (a) $3,000 for the medical care of H; (b) 
$2,000 for the medical care of W; and (c) $3,000 
for the medical care of the dependent child. 
No part of these payments was for medicine 
and drugs nor compensated for by insurance 
or otherwise. The allowable deduction under 
section 213 for medical expenses paid in 1956 
is $6,800 computed as follows: 
Payments for medical care of H and W in 1956 ... $5,000 
Payments for medical care of the de-

pendent in 1956 ............................. $3,000 
Less: 3 percent of $40,000 (adjusted 

gross income) ................................. 1,200 
———— 1,800 

Allowable deduction for 
1956 ................................. ................ 6,800 

Example 3. D and his wife, E, made a joint 
income tax return for the calendar year 1962, 
and reported adjusted gross income of 
$30,000. On December 13, 1962, D attained the 
age of 65. During the year 1962, D’s father, F, 
who was 87 years of age, received over half of 
his support from, and was a dependent (as de-
fined in section 152) of, D. However, D could 
not claim an exemption under section 151 for 
F because F had gross income from rents in 
1962 of $800. D paid the following medical ex-
penses in 1962, none of which were com-
pensated for by insurance or otherwise: hos-
pital and doctor bills for D and E, $6,500; hos-
pital and doctor bills for F, $4,850; medicine 
and drugs for D and E, $225, and for F, $225. 
Since none of the medical expenses are sub-
ject to the 3-percent limitation, the amount 
of medical expenses to be taken into account 
(before computing the maximum deduction) 
is $11,500, computed as follows: 
Hospital and doctor bills—for D and 

E ..................................................... ................ $6,500 

Hospital and doctor bills—for F ......... ................ 4,850 
Medicine and drugs—for D and E ..... $225 
Medicine and drugs—for F ................ $225 

Total medicine and drugs .... 450 
Less: 1 percent of adjusted gross in-

come ($30,000) .............................. 300 

Allowable expenses for medicine and 
drugs .............................................. $150 

Total medical expenses 
taken into account ........... ................ 11,500 

Since an exemption cannot be claimed for F 
on the 1962 return of D and E, their deduc-
tion for medical expenses (assuming that 
section 213(g) does not apply) is limited to 
$10,000 for that year ($5,000 multiplied by the 
two exemptions allowed for D and E under 
section 151(b)). If these identical facts had 
occurred in a taxable year beginning before 
January 1, 1962, the medical expense deduc-
tion for D and E would, for such taxable 
year, be limited to $5,000 ($2,500 multiplied 
by the two exemptions allowed for D and E 
under section 151(b)). See paragraph (c) of 
this section. 

Example 4. Assume the same facts as in Ex-
ample 3, except that D furnished the entire 
support of his father’s twin sister, G, who 
had no gross income during 1962 and for 
whom D was entitled to a dependency exemp-
tion. In addition, D paid $4,800 to doctors and 
hospitals during 1962 for the medical care of 
G. No part of the $4,800 was for medicine and 
drugs, and no amount was compensated for 
by insurance or otherwise. For purposes of 
the maximum limitation under section 
213(c), the maximum deduction for medical 
expenses on the 1962 return of D and E is lim-
ited to $15,000 ($5,000 multiplied by 3, the 
number of exemptions allowed under section 
151, exclusive of the exemptions for old age 
or blindness). If these identical facts had oc-
curred in a taxable year beginning before 
January 1, 1962, the medical expense deduc-
tion for D and E would, for such taxable 
year, be limited to $7,500 ($2,500 multiplied 
by the three exemptions allowed under sec-
tion 151, exclusive of the exemptions for old 
age or blindness). The medical expenses to be 
taken into account by D and E for 1962 and 
the maximum deductions allowable for such 
expenses are $15,400 and $15,000, respectively, 
computed as follows: 
Medical expenses per Example 3 ..... ................ $11,500 
Add: Expenses paid for G ................. $4,800 
Less: 3 percent of adjusted gross in-

come ($30,000) .............................. 900 
———— 3,900 

Total medical expenses taken into ac-
count .................................................... 15,400 

Maximum deduction for 1962 ($5,000 multiplied 
by 3 exemptions) ................................................ 15,000 

Medical expenses not deductible .......................... 400 

Example 5. Assume that the facts set forth 
in Example 3 had occurred in respect of the 
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calendar year 1964 rather than the calendar 
year 1962. Since both D and his father, F, had 
attained the age of 65 before the close of the 
taxable year, the 1-percent limitation does 
not apply to the amounts paid for medicine 
and drugs for D, E, and F. Accordingly, the 
total medical expenses taken into account 
by D and E for 1964 would be $11,800 (rather 
than $11,500 as in Example 3) computed as fol-
lows: 
Hospital and doctor bills—for D and E ................ $6,500 
Hospital and doctor bills—for F ........................... 4,350 
Medicine and drugs—for D and E ....................... 225 
Medicine and drugs—for F .................................. 225 

Total medical expenses taken into account 11,800 

(5)(i) For taxable years beginning 
after December 31, 1966, there may be 
deducted without regard to the 3-per-
cent limitation the lesser of—(a) One- 
half of the amounts paid during the 
taxable year for insurance which con-
stitute expenses for medical care for 
the taxpayer, his spouse, and depend-
ents; or (b) $150. 

(ii) The application of subdivision (i) 
of this subparagraph may be illustrated 
by the following example: 

Example. H and W made a joint return for 
the calendar year 1967. The adjusted gross in-
come of H and W for 1967 was $10,000 and they 
paid in such year $370 for medical care of 
which amount $350 was paid for insurance 
which constitutes medical care for H and W. 
No part of the payment was for medicine and 
drugs or was compensated for by insurance 
or otherwise. The allowable deduction under 
section 213 for medical expenses paid in 1967 
is $150, computed as follows: 
(1) Lesser of $175 (one-half of amounts paid for in-

surance) or $150 ...................................................... $150 
(2) Payments for medical care ........ $370 
(3) Less line 1 .................................. 150 

(4) Medical expenses to be taken into ac-
count under 3-percent limitation (line 2 
minus line 3) ............................................... $220 

(5) Less: 3 percent of $10,000 (adjusted 
gross income) ............................................. 300 

(6) Excess allowable as a deduction for 1967 (excess 
of line 4 over line 5) ................................................. 0 

(7) Allowable medical expense deduction for 1967 
(line 1 plus line 6) .................................................... $150 

(b) Limitation with respect to medicine 
and drugs—(1) Taxable years beginning 
before January 1, 1964. (i) Amounts paid 
during taxable years beginning before 
January 1, 1964, for medicine and drugs 
are to be taken into account in com-
puting the allowable deduction for 
medical expenses paid during the tax-
able year only to the extent that the 
aggregate of such amounts exceeds 1 

percent of the adjusted gross income 
for the taxable year. Thus, if the aggre-
gate of the amounts paid for medicine 
and drugs exceeds 1 percent of adjusted 
gross income, the excess is added to 
other medical expenses for the purpose 
of computing the medical expense de-
duction. The application of this sub-
division may be illustrated by the fol-
lowing example: 

Example. The taxpayer, a single individual 
with no dependents, had an adjusted gross 
income of $6,000 for the calendar year 1956. 
During 1956, he paid a doctor $300 for medical 
services, a hospital $100 for hospital care, 
and also spent $100 for medicine and drugs. 
These payments were not compensated for 
by insurance or otherwise. The deduction al-
lowable under section 213 for the calendar 
year 1956 is $260, computed as follows: 

Payments for medical care in 1956: 
Doctor .......................................................................... $300 
Hospital ........................................................................ 100 
Medicine and drugs ....................................... $100 
Less: 1 percent of $6,000 (adjusted gross in-

come) ......................................................... 60 40 

Total medical expenses taken into account ......... 440 
Less: 3 percent of $6,000 (adjusted gross income) .... 180 

Allowable deduction for 1956 ...................................... 260 

(ii) For taxable years beginning be-
fore January 1, 1964, the 1-percent limi-
tation is applicable to all amounts paid 
by a taxpayer during the taxable year 
for medicine and drugs. Moreover, this 
limitation applies regardless of the 
fact that the amounts paid are for med-
icine and drugs for the taxpayer, his 
spouse, or dependent parent (the moth-
er or father of the taxpayer or of his 
spouse) who has attained the age of 65 
before the close of the taxable year. In 
a case where either a taxpayer or his 
spouse has attained the age of 65 and 
the taxpayer pays an amount in excess 
of 1 percent of adjusted gross income 
for medicine and drugs for himself, his 
spouse, and his dependents, it is nec-
essary to apportion the 1 percent of ad-
justed gross income (the portion which 
is not taken into account as expenses 
paid for medical care) between the tax-
payer and his spouse on the one hand 
and his dependents on the other. The 
part of the 1 percent allocable to the 
taxpayer and his spouse is an amount 
which bears the same ratio to 1 percent 
of his adjusted gross income which the 
amount paid for medicine and drugs for 
the taxpayer and his spouse bears to 
the total amount paid for medicine and 
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drugs for the taxpayer, his spouse, and 
his dependents. The balance of the 1 
percent shall be allocated to his de-
pendents. The amount paid for medi-
cine and drugs in excess of the allo-
cated part of the 1 percent shall be 
taken into account as payments for 
medical care for the taxpayer and his 
spouse on the one hand and his depend-
ents on the other, respectively. A simi-
lar apportionment must be made in the 
case of a dependent parent (65 years of 
age or over) of the taxpayer or his 
spouse. The application of this subdivi-
sion (ii) may be illustrated by the fol-
lowing example: 

Example. H and W, who have a dependent 
child, made a joint return for the calendar 
year 1956. H became 65 years of age on Sep-
tember 15, 1956. The adjusted gross income of 
H and W for 1956 is $10,000. During the year, 
H and W paid the following amounts for med-
ical care: (i) $1,000 for doctors and hospital 
expenses and $180 for medicine and drugs for 
themselves; and (ii) $500 for doctors and hos-
pital expenses and $140 for medicine and 
drugs for the dependent child. These pay-
ments were not compensated for by insur-
ance or otherwise. The deduction allowable 
under section 213(a)(2) for medical expenses 
paid in 1956 is $1,420, computed as follows: 

H and W: 
Payments for doctors and hospital ............................................................................... .................. .................. $1,000.00 
Payments for medicine and drugs ............................................................................... .................. $180.00 
Less: Limitation for medicine and drugs (see computation below) ............................. .................. 56.25 123.75 

Medical expenses for H and W to be taken into account .................................... .................. .................. 1,123.75 
Dependent: 

Payments for doctors and hospital ............................................................................... .................. 500.00 
Payments for medicine and drugs ........................................................................ $140.00 
Less: Limitation for medicine and drugs (see computation below) ...................... 43.75 96.25 

Total medical expenses ........................................................................................ .................. 596.25 
Less: 3 percent of $10,000 (adjusted gross income) .................................................. .................. 300.00 

Medical expenses for the dependent to be taken into account ................................... .................. .................. 296.25 
Allowable deductions for 1956 .............................................................................. .................. .................. 1,420.00 

Payments for medicine and drugs: 
H and W ....................................................................................................................... .................. .................. 180.00 
Dependent .................................................................................................................... .................. .................. 140.00 

Total payments ...................................................................................................... .................. .................. 320.00 
Less: 1 percent of $10,000 (adjusted gross income) .................................................. .................. .................. 100.00 
Payments to be taken into account .............................................................................. .................. .................. 20.00 

Allocation of 1-percent exclusion: 
H and W (180÷320×$100) ............................................................................................ .................. .................. 56.25 
Dependent (140÷320×$100) ......................................................................................... .................. .................. 43.75 

Total ....................................................................................................................... .................. .................. 100.00 

(2) Taxable years beginning after De-
cember 31, 1963. (i) Except as otherwise 
provided in subdivision (ii) of this sub-
paragraph, amounts paid during tax-
able years beginning after December 31, 
1963, for medicine and drugs are to be 
taken into account in computing the 
allowable deduction for medical ex-
penses paid during the taxable year 
only to the extent that the aggregate 
of such amounts exceeds 1 percent of 
the adjusted gross income for the tax-
able year. Thus, if the aggregate of the 
amounts paid for medicine and drugs 
which are subject to the 1-percent limi-
tation exceeds 1 percent of adjusted 
gross income, the excess is added to 

other medical expenses for the purpose 
of computing the medical expense de-
duction. 

(ii) The 1-percent limitation provided 
by section 213 does not apply to 
amounts paid by a taxpayer during a 
taxable year beginning after December 
31, 1963, and before January 1, 1967, for 
medicine and drugs for the medical 
care of the taxpayer and his spouse if 
either has attained the age of 65 before 
the close of the taxable year. Moreover, 
for taxable years beginning after De-
cember 31, 1963, and before January 1, 
1967, the 1-percent limitation with re-
spect to medicine and drugs does not 
apply to amounts paid for the medical 
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care of a dependent (as defined in sec. 
152) who is the mother or father of the 
taxpayer or of his spouse and who has 
attained the age of 65 before the close 
of the taxpayer’s taxable year. 
Amounts paid for medicine and drugs 
which are not subject to the limitation 
on medicine and drugs are added to 
other medical expenses of a taxpayer 
and his spouse or the dependent (as the 
case may be) for the purpose of com-
puting the medical expense deduction. 

(iii) The application of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. H and W, who have a dependent 
child, C, were both under 65 years of age at 
the close of the calendar year 1964 and made 
a joint return for that calendar year. During 
the year 1964, H’s mother, M, attained the 
age of 65, and was a dependent (as defined in 
section 152) of H. The adjusted gross income 
of H and W in 1964 was $12,000. During 1964 H 
and W paid the following amounts for med-
ical care: (i) $600 for doctors and hospital ex-
penses and $120 for medicine and drugs for 
themselves; (ii) $350 for doctors and hospital 
expenses and $60 for medicine and drugs for 
C; and (iii) $400 for doctors and hospital ex-
penses and $100 for medicine and drugs for M. 
These payments were not compensated for 
by insurance or otherwise. The deduction al-
lowable under section 213(a) (1) for medical 
expenses paid in 1964 is $1,150, computed as 
follows: 
H, W, and C: 

Payments for doctors and hospital ......... $950 
Payments for medicine and 

drugs ..................................... $180 
Less: 1 percent of $12,000 (ad-

justed gross income) ............. 120 60 

Total medical expenses .................. 1,010 
Less: 3 percent of $12,000 (adjusted 

gross income) ..................................... 360 

Medical expenses of H, W, and C to be 
taken into account ..................................... $650 

M: 
Payments for doctors and hospitals ....... 400 
Payments for medicine and drugs ......... 100 

Medical expenses of M to be taken into ac-
count .......................................................... 500 

Allowable deduction for 1964 ............................... 1,150 

Example 2. H and W, who have a dependent 
child, C, made a joint return for the calendar 
year 1964, and reported adjusted gross in-
come of $12,000. H became 65 years of age on 
January 23, 1964. F, the 87 year old father of 
W, was a dependent of H. During 1964, H and 
W paid the following amounts for medical 
care: (i) $400 for doctors and hospital ex-
penses and $75 for medicine and drugs for H; 
(ii) $200 for doctors and hospital expenses and 

$100 for medicine and drugs for W; (iii) $200 
for doctors and hospital expenses and $175 for 
medicine and drugs for C; and (iv) $700 for 
doctors and hospital expenses and $150 for 
medicine and drugs for F. These payments 
were not compensated for by insurance or 
otherwise. The deduction allowable under 
section 213(a) (2) for medical expenses paid in 
1964 is $1,625, computed as follows: 
H and W: 

Payments for doctors and hospital ......... $600 
Payments for medicine and drugs ......... 175 

Medical expenses for H and W to 
be taken into account .................. $775 

F: 
Payments for doctors and hospital ......... 700 
Payments for medicine and drugs ......... 150 

Medical expenses for F to be taken 
into account ................................. 850 

C: 
Payments for doctors and hos-

pital ........................................ 200 
Payments for medicine and 

drugs ..................................... $175 
Less: 1 percent of $12,000 (ad-

justed gross income) ............. 120 55 

Total medical expenses ..... 255 
Less: 3 percent of $12,000 (adjusted 

gross income) ..................................... 360 

Medical expenses for C to be taken into ac-
count .......................................................... 0 

Allowable deduction for 1964. ....................... 1,625 

Example 3. Assume the same facts as exam-
ple (2) except that the calendar year of the 
return is 1967 and the amounts paid for med-
ical care were paid during 1967. The deduc-
tion allowable under section 213(a) for med-
ical expenses paid in 1967 is $1,520, computed 
as follows: 
Payments for doctors 

and hospitals: 
H ................................. $400 
W ................................ 200 
C ................................. 200 
F ................................. 700 

——— $1,500 
Payments for medicine 

and drugs: 
H ................................. 75 
W ................................ 100 
C ................................. 175 
F ................................. 150 

—— $500 
Less: 1 percent of $12,000 (ad-

justed gross income) .................. 120 380 

Medical expenses to be taken into 
account ....................................... ........ ............ $1,880 

Less: 3 percent of $12,000 (ad-
justed gross income) .................. ........ ............ 360 

Allowable medical expense deduc-
tion for 1967 ............................... ........ ............ 1,520 

(3) Definition of medicine and drugs. 
For definition of medicine and drugs, 
see paragraph (e) (2) of this section. 
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(c) Maximum limitations. (1) For tax-
able years beginning after December 31, 
1966, there shall be no maximum limi-
tation on the amount of the deduction 
allowable for payment of medical ex-
penses. 

(2) Except as provided in section 
213(g) and § 1.213–2 (relating to max-
imum limitations with respect to cer-
tain aged and disabled individuals for 
taxable years beginning before January 
1, 1967), for taxable years beginning 
after December 31, 1961, and before Jan-
uary 1, 1967, the maximum deduction 
allowable for medical expenses paid in 
any one taxable year is the lesser of: 

(i) $5,000 multiplied by the number of 
exemptions allowed under section 151 
(exclusive of exemptions allowed under 
section 151(c) for a taxpayer or spouse 
attaining the age of 65, or section 151(d) 
for a taxpayer who is blind or a spouse 
who is blind); 

(ii) $10,000, if the taxpayer is single, 
not the head of a household (as defined 
in section 1(b) (2)) and not a surviving 
spouse (as defined in section 2(b)), or is 
married and files a separate return; or 

(iii) $20,000 if the taxpayer is married 
and files a joint return with his spouse 
under section 6013, or is the head of a 
household (as defined in section 1(b) 
(2)), or a surviving spouse (as defined in 
section 2(b)). 

(3) The application of subparagraph 
(2) of this paragraph may be illustrated 
by the following example: 

Example. H and W made a joint return for 
the calendar year 1962 and were allowed five 
exemptions (exclusive of exemptions under 
sec. 151 (c) and (d)), one for each taxpayer 
and three for their dependents. The adjusted 
gross income of H and W in 1962 was $80,000. 
They paid during such year $26,000 for med-
ical care, no part of which is compensated 
for by insurance or otherwise. The deduction 
allowable under section 213 for the calendar 
year 1962 is $20,000, computed as follows: 
Payments for medical care in 1962 ....................... $26,000 
Less: 3 percent of $80,000 (adjusted gross in-

come) ................................................................. 2,400 

Excess of medical expenses in 1962 over 3 per-
cent of adjusted gross income ........................... 23,600 

Allowable deduction for 1962 ($5,000 multiplied 
by five exemptions allowed under sec. 151 (b) 
and (e) but not in excess of $20,000) ............... 20,000 

(4) Except as provided in section 
213(g) and § 1.213–2 (relating to certain 
aged and disabled individuals), for tax-
able years beginning before January 1, 

1962, the maximum deduction allowable 
for medical expenses paid in any 1 tax-
able year is the lesser of: 

(i) $2,500 multiplied by the number of 
exemptions allowed under section 151 
(exclusive of exemptions allowed under 
section 151(c) for a taxpayer or spouse 
attaining the age of 65, or section 151(d) 
for a taxpayer who is blind or a spouse 
who is blind); 

(ii) $5,000, if the taxpayer is single, 
not the head of a household (as defined 
in section 1(b) (2)) and not a surviving 
spouse (as defined in section 2(b)) or is 
married and files a separate return; or 

(iii) $10,000, if the taxpayer is married 
and files a joint return with his spouse 
under section 6013, or is head of a 
household (as defined in section 1(b) 
(2)), or a surviving spouse (as defined in 
section 2(b)). 

(5) For the maximum deduction al-
lowable for taxable years beginning be-
fore January 1, 1967, if the taxpayer or 
his spouse is age 65 or over and is dis-
abled, see § 1.213–2. 

(d) Special rule for decedents. (1) For 
the purpose of section 213 (a), expenses 
for medical care of the taxpayer which 
are paid out of his estate during the 1- 
year period beginning with the day 
after the date of his death shall be 
treated as paid by the taxpayer at the 
time the medical services were ren-
dered. However, no credit or refund of 
tax shall be allowed for any taxable 
year for which the statutory period for 
filing a claim has expired. See section 
6511 and the regulations thereunder. 

(2) The rule prescribed in subpara-
graph (1) of this paragraph shall not 
apply where the amount so paid is al-
lowable under section 2053 as a deduc-
tion in computing the taxable estate of 
the decedent unless there is filed in du-
plicate (i) a statement that such 
amount has not been allowed as a de-
duction under section 2053 in com-
puting the taxable estate of the dece-
dent and (ii) a waiver of the right to 
have such amount allowed at any time 
as a deduction under section 2053. The 
statement and waiver shall be filed 
with or for association with the return, 
amended return, or claim for credit or 
refund for the decedent for any taxable 
year for which such an amount is 
claimed as a deduction. 
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(e) Definitions—(1) General. (i) The 
term medical care includes the diag-
nosis, cure, mitigation, treatment, or 
prevention of disease. Expenses paid for 
‘‘medical care’’ shall include those paid 
for the purpose of affecting any struc-
ture or function of the body or for 
transportation primarily for and essen-
tial to medical care. See subparagraph 
(4) of this paragraph for provisions re-
lating to medical insurance. 

(ii) Amounts paid for operations or 
treatments affecting any portion of the 
body, including obstetrical expenses 
and expenses of therapy or X-ray treat-
ments, are deemed to be for the pur-
pose of affecting any structure or func-
tion of the body and are therefore paid 
for medical care. Amounts expended 
for illegal operations or treatments are 
not deductible. Deductions for expendi-
tures for medical care allowable under 
section 213 will be confined strictly to 
expenses incurred primarily for the 
prevention or alleviation of a physical 
or mental defect or illness. Thus, pay-
ments for the following are payments 
for medical care: hospital services, 
nursing services (including nurses’ 
board where paid by the taxpayer), 
medical, laboratory, surgical, dental 
and other diagnostic and healing serv-
ices, X-rays, medicine and drugs (as de-
fined in subparagraph (2) of this para-
graph, subject to the 1-percent limita-
tion in paragraph (b) of this section), 
artificial teeth or limbs, and ambu-
lance hire. However, an expenditure 
which is merely beneficial to the gen-
eral health of an individual, such as an 
expenditure for a vacation, is not an 
expenditure for medical care. 

(iii) Capital expenditures are gen-
erally not deductible for Federal in-
come tax purposes. See section 263 and 
the regulations thereunder. However, 
an expenditure which otherwise quali-
fies as a medical expense under section 
213 shall not be disqualified merely be-
cause it is a capital expenditure. For 
purposes of section 213 and this para-
graph, a capital expenditure made by 
the taxpayer may qualify as a medical 
expense, if it has as its primary pur-
pose the medical care (as defined in 
subdivisions (i) and (ii) of this subpara-
graph) of the taxpayer, his spouse, or 
his dependent. Thus, a capital expendi-
ture which is related only to the sick 

person and is not related to permanent 
improvement or betterment of prop-
erty, if it otherwise qualifies as an ex-
penditure for medical care, shall be de-
ductible; for example, an expenditure 
for eye glasses, a seeing eye dog, artifi-
cial teeth and limbs, a wheel chair, 
crutches, an inclinator or an air condi-
tioner which is detachable from the 
property and purchased only for the 
use of a sick person, etc. Moreover, a 
capital expenditure for permanent im-
provement or betterment of property 
which would not ordinarily be for the 
purpose of medical care (within the 
meaning of this paragraph) may, never-
theless, qualify as a medical expense to 
the extent that the expenditure ex-
ceeds the increase in the value of the 
related property, if the particular ex-
penditure is related directly to medical 
care. Such a situation could arise, for 
example, where a taxpayer is advised 
by a physician to install an elevator in 
his residence so that the taxpayer’s 
wife who is afflicted with heart disease 
will not be required to climb stairs. If 
the cost of installing the elevator is 
$1,000 and the increase in the value of 
the residence is determined to be only 
$700, the difference of $300, which is the 
amount in excess of the value enhance-
ment, is deductible as a medical ex-
pense. If, however, by reason of this ex-
penditure, it is determined that the 
value of the residence has not been in-
creased, the entire cost of installing 
the elevator would qualify as a medical 
expense. Expenditures made for the op-
eration or maintenance of a capital 
asset are likewise deductible medical 
expenses if they have as their primary 
purpose the medical care (as defined in 
subdivisions (i) and (ii) of this subpara-
graph) of the taxpayer, his spouse, or 
his dependent. Normally, if a capital 
expenditure qualifies as a medical ex-
pense, expenditures for the operation 
or maintenance of the capital asset 
would also qualify provided that the 
medical reason for the capital expendi-
ture still exists. The entire amount of 
such operation and maintenance ex-
penditures qualifies, even if none or 
only a portion of the original cost of 
the capital asset itself qualified. 

(iv) Expenses paid for transportation 
primarily for and essential to the ren-
dition of the medical care are expenses 
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paid for medical care. However, an 
amount allowable as a deduction for 
‘‘transportation primarily for and es-
sential to medical care’’ shall not in-
clude the cost of any meals and lodging 
while away from home receiving med-
ical treatment. For example, if a doc-
tor prescribes that a taxpayer go to a 
warm climate in order to alleviate a 
specific chronic ailment, the cost of 
meals and lodging while there would 
not be deductible. On the other hand, if 
the travel is undertaken merely for the 
general improvement of a taxpayer’s 
health, neither the cost of transpor-
tation nor the cost of meals and lodg-
ing would be deductible. If a doctor 
prescribes an operation or other med-
ical care, and the taxpayer chooses for 
purely personal considerations to trav-
el to another locality (such as a resort 
area) for the operation or the other 
medical care, neither the cost of trans-
portation nor the cost of meals and 
lodging (except where paid as part of a 
hospital bill) is deductible. 

(v) The cost of in-patient hospital 
care (including the cost of meals and 
lodging therein) is an expenditure for 
medical care. The extent to which ex-
penses for care in an institution other 
than a hospital shall constitute med-
ical care is primarily a question of fact 
which depends upon the condition of 
the individual and the nature of the 
services he receives (rather than the 
nature of the institution). A private es-
tablishment which is regularly engaged 
in providing the types of care or serv-
ices outlined in this subdivision shall 
be considered an institution for pur-
poses of the rules provided herein. In 
general, the following rules will be ap-
plied: 

(a) Where an individual is in an insti-
tution because his condition is such 
that the availability of medical care 
(as defined in subdivisions (i) and (ii) of 
this subparagraph) in such institution 
is a principal reason for his presence 
there, and meals and lodging are fur-
nished as a necessary incident to such 
care, the entire cost of medical care 
and meals and lodging at the institu-
tion, which are furnished while the in-
dividual requires continual medical 
care, shall constitute an expense for 
medical care. For example, medical 
care includes the entire cost of institu-

tional care for a person who is men-
tally ill and unsafe when left alone. 
While ordinary education is not med-
ical care, the cost of medical care in-
cludes the cost of attending a special 
school for a mentally or physically 
handicapped individual, if his condition 
is such that the resources of the insti-
tution for alleviating such mental or 
physical handicap are a principal rea-
son for his presence there. In such a 
case, the cost of attending such a spe-
cial school will include the cost of 
meals and lodging, if supplied, and the 
cost of ordinary education furnished 
which is incidental to the special serv-
ices furnished by the school. Thus, the 
cost of medical care includes the cost 
of attending a special school designed 
to compensate for or overcome a phys-
ical handicap, in order to qualify the 
individual for future normal education 
or for normal living, such as a school 
for the teaching of braille or lip read-
ing. Similarly, the cost of care and su-
pervision, or of treatment and training, 
of a mentally retarded or physically 
handicapped individual at an institu-
tion is within the meaning of the term 
medical care. 

(b) Where an individual is in an insti-
tution, and his condition is such that 
the availability of medical care in such 
institution is not a principal reason for 
his presence there, only that part of 
the cost of care in the institution as is 
attributable to medical care (as defined 
in subdivisions (i) and (ii) of this sub-
paragraph) shall be considered as a cost 
of medical care; meals and lodging at 
the institution in such a case are not 
considered a cost of medical care for 
purposes of this section. For example, 
an individual is in a home for the aged 
for personal or family considerations 
and not because he requires medical or 
nursing attention. In such case, med-
ical care consists only of that part of 
the cost for care in the home which is 
attributable to medical care or nursing 
attention furnished to him; his meals 
and lodging at the home are not con-
sidered a cost of medical care. 

(c) It is immaterial for purposes of 
this subdivision whether the medical 
care is furnished in a Federal or State 
institution or in a private institution. 
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(vi) See section 262 and the regula-
tions thereunder for disallowance of de-
duction for personal living, and family 
expenses not falling within the defini-
tion of medical care. 

(2) Medicine and drugs. The term medi-
cine and drugs shall include only items 
which are legally procured and which 
are generally accepted as falling within 
the category of medicine and drugs 
(whether or not requiring a prescrip-
tion). Such term shall not include 
toiletries or similar preparations (such 
as toothpaste, shaving lotion, shaving 
cream, etc.) nor shall it include cos-
metics (such as face creams, deodor-
ants, hand lotions, etc., or any similar 
preparation used for ordinary cosmetic 
purposes) or sundry items. Amounts 
expended for items which, under this 
subparagraph, are excluded from the 
term medicine and drugs shall not con-
stitute amounts expended for ‘‘medical 
care’’. 

(3) Status as spouse or dependent. In 
the case of medical expenses for the 
care of a person who is the taxpayer’s 
spouse or dependent, the deduction 
under section 213 is allowable if the 
status of such person as ‘‘spouse’’ or 
‘‘dependent’’ of the taxpayer exists ei-
ther at the time the medical services 
were rendered or at the time the ex-
penses were paid. In determining 
whether such status as ‘‘spouse’’ exists, 
a taxpayer who is legally separated 
from his spouse under a decree of sepa-
rate maintenance is not considered as 
married. Thus, payments made in June 
1956 by A, for medical services rendered 
in 1955 to B, his wife, may be deducted 
by A for 1956 even though, before the 
payments were made, B may have died 
or in 1956 secured a divorce. Payments 
made in July 1956 by C, for medical 
services rendered to D in 1955 may be 
deducted by C for 1956 even though C 
and D were not married until June 1956. 

(4) Medical insurance. (i)(a) For tax-
able years beginning after December 31, 
1966, expenditures for insurance shall 
constitute expenses paid for medical 
care only to the extent that such 
amounts are paid for insurance cov-
ering expenses of medical care referred 
to in subparagraph (1) of this para-
graph. In the case of an insurance con-
tract under which amounts are payable 
for other than medical care (as, for ex-

ample, a policy providing an indemnity 
for loss of income or for loss of life, 
limb, or sight): 

(1) No amount shall be treated as 
paid for insurance covering expenses of 
medical care referred to in subpara-
graph (1) of this paragraph unless the 
charge for such insurance is either sep-
arately stated in the contract or fur-
nished to the policyholder by the in-
surer in a separate statement, 

(2) The amount taken into account as 
the amount paid for such medical in-
surance shall not exceed such charge, 
and 

(3) No amount shall be treated as 
paid for such medical insurance if the 
amount specified in the contract (or 
furnished to the policyholder by the in-
surer in a separate statement) as the 
charge for such insurance is unreason-
ably large in relation to the total 
charges under the contract. 
For purposes of the preceding sentence, 
amounts will be considered payable for 
other than medical care under the con-
tract if the contract provides for the 
waiver of premiums upon the occur-
rence of an event. In determining 
whether a separately stated charge for 
insurance covering expenses of medical 
care is unreasonably large in relation 
to the total premium, the relationship 
of the coverages under the contract to-
gether with all of the facts and cir-
cumstances shall be considered. In de-
termining whether a contract con-
stitutes an ‘‘insurance’’ contract it is 
irrelevant whether the benefits are 
payable in cash or in services. For ex-
ample, amounts paid for hospitaliza-
tion insurance, for membership in an 
association furnishing cooperative or 
so-called free-choice medical service, 
or for group hospitalization and clin-
ical care are expenses paid for medical 
care. Premiums paid under Part B, 
Title XVIII of the Social Security Act 
(42 U.S.C. 1395j–1395w), relating to sup-
plementary medical insurance benefits 
for the aged, are amounts paid for in-
surance covering expenses of medical 
care. Taxes imposed by any govern-
mental unit do not, however, con-
stitute amounts paid for such medical 
insurance. 

(b) For taxable years beginning after 
December 31, 1966, subject to the rules 
of (a) of this subdivision, premiums 
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paid during a taxable year by a tax-
payer under the age of 65 for insurance 
covering expenses of medical care for 
the taxpayer, his spouse, or a depend-
ent after the taxpayer attains the age 
of 65 are to be treated as expenses paid 
during the taxable year for insurance 
covering expenses of medical care if 
the premiums for such insurance are 
payable (on a level payment basis) 
under the contract: 

(1) For a period of 10 years or more, 
or 

(2) Until the year in which the tax-
payer attains the age of 65 (but in no 
case for a period of less than 5 years). 
For purposes of this subdivision (b), 
premiums will be considered payable 
on a level payment basis if the total 
premium under the contract is payable 
in equal annual or more frequent in-
stallments. Thus, a total premium of 
$10,000 payable over a period of 10 years 
at $1,000 a year shall be considered pay-
able on a level payment basis. 

(ii) For taxable years beginning be-
fore January 1, 1967, expenses paid for 
medical care shall include amounts 
paid for accident or health insurance. 
In determining whether a contract con-
stitutes an ‘‘insurance’’ contract it is 
irrelevant whether the benefits are 
payable in cash or in services. For ex-
ample, amounts paid for hospitaliza-
tion insurance, for membership in an 
association furnishing cooperative or 
so-called free-choice medical service, 
or for group hospitalization and clin-
ical care are expenses paid for medical 
care. 

(f) Exclusion of amounts allowed for 
care of certain dependents. Amounts 
taken into account under section 44A 
in computing a credit for the care of 
certain dependents shall not be treated 
as expenses paid for medical care. 

(g) Reimbursement for expenses paid in 
prior years. (1) Where reimbursement, 
from insurance or otherwise, for med-
ical expenses is received in a taxable 
year subsequent to a year in which a 
deduction was claimed on account of 
such expenses, the reimbursement 
must be included in gross income in 
such subsequent year to the extent at-
tributable to (and not in excess of) de-
ductions allowed under section 213 for 
any prior taxable year. See section 104, 
relating to compensation for injuries 

or sickness, and section 105(b), relating 
to amounts expended for medical care, 
and the regulations thereunder, with 
regard to amounts in excess of or not 
attributable to deductions allowed. 

(2) If no medical expense deduction 
was taken in an earlier year, for exam-
ple, if the standard deduction under 
section 141 was taken for the earlier 
year, the reimbursement received in 
the taxable year for the medical ex-
pense of the earlier year is not includ-
ible in gross income. 

(3) In order to allow the same aggre-
gate medical expense deductions as if 
the reimbursement received in a subse-
quent year or years had been received 
in the year in which the payments for 
medical care were made, the following 
rules shall be followed: 

(i) If the amount of the reimburse-
ment is equal to or less than the 
amount which was deducted in a prior 
year, the entire amount of the reim-
bursement shall be considered attrib-
utable to the deduction taken in such 
prior year (and hence includible in 
gross income); or 

(ii) If the amount of the reimburse-
ment received in such subsequent year 
or years is greater than the amount 
which was deducted for the prior year, 
that portion of the reimbursement re-
ceived which is equal in amount to the 
deduction taken in the prior year shall 
be considered as attributable to such 
deduction (and hence includible in 
gross income); but 

(iii) If the deduction for the prior 
year would have been greater but for 
the limitations on the maximum 
amount of such deduction provided by 
section 213 (c), then the amount of the 
reimbursement attributable to such de-
duction (and hence includible in gross 
income) shall be the amount of the re-
imbursement received in a subsequent 
year or years reduced by the amount 
disallowed as a deduction because of 
the maximum limitation, but not in 
excess of the deduction allowed for the 
previous year. 

(4) The application of subparagraphs 
(1), (2), and (3) of this paragraph may be 
illustrated by the following examples. 
Examples 1 and 2 reflect the maximum 
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limitation on the medical expense de-
duction applicable to taxable years be-
ginning after December 31, 1961. Exam-
ples 3 and 4 reflect the maximum limi-
tation on the medical expense deduc-
tion applicable to taxable years begin-
ning prior to January 1, 1962. For ex-
planation of such maximum medical 
expense limitations, see paragraph (c) 
of this section. 

Example 1. Taxpayer A, a single individual 
(not the head of a household and not a sur-
viving spouse) with one dependent, is enti-
tled to two exemptions under the provisions 
of section 151. He had an adjusted gross in-
come of $35,000 for the calendar year 1962. 
During 1962 he paid $16,000 for medical care. 
A received no reimbursement for such med-
ical expenses in 1962, but in 1963 he received 
$6,000 upon an insurance policy covering the 
medical expenses which he paid in 1962. A 
was allowed a deduction of $10,000 (the max-
imum) from his adjusted gross income for 
1962. The amount which A must include in 
his gross income for 1963 is $1,050, and the 
amount to be excluded from gross income for 
1963 is $4,950, computed as follows: 
Payments for medical care in 1962 (not reim-

bursed in 1962) .................................................. $16,000 
Less: 3 percent of $35,000 (adjusted gross in-

come) ................................................................. 1,050 

Excess of medical expenses not reim-
bursed in 1962 over 3 percent of ad-
justed gross income ............................. 10,000 

Allowable deduction for 1962 ................................ 10,000 

Amount by which the medical deductions for 
1962 would have been greater than $10,000 
but for the limitations on the maximum amount 
provided by section 213 ..................................... 4,950 

Reimbursement received in 1963 .......................... $6,000 
Less: Amount by which the medical deduction for 

1962 would have been greater than $10,000 
but for the limitation on the maximum amount 
provided by section 213 ..................................... 4,950 

Reimbursement received in 1963 reduced by the 
amount by which the medical deduction for 
1962 would have been greater than $10,000 
but for the limitations on the maximum amount 
provided by section 213 ..................................... 1,050 

Amount attributed to medical deduction taken for 
1962 ................................................................... 1,050 

Amount to be included in gross income for 1963 1,050 
Amount to be excluded from gross income for 

1963 ($6,000 less $1,050) ................................. 4,950 

Example 2. Assuming that A, in example 
(1), received $15,000 in 1963 as reimbursement 
for the medical expenses which he paid in 
1962, the amount which A must include in his 
gross income for 1963 is $10,000, and the 
amount to be excluded from gross income for 
1963 is $5,000, computed as follows: 
Reimbursement received in 1963 .......................... $15,000 

Less: Amount by which the medical deduction for 
1962 would have been greater than $10,000 
but for the limitations on the maximum amount 
provided by section 213 ..................................... 4,950 

Reimbursement received in 1963 re-
duced by the amount by which the 
medical deduction for 1962 would 
have been greater than $10,000 but 
for the limitations on the maximum 
amount provided by section 213 ......... 10,050 

Deduction allowable for 1962 ................................ 10,000 
Amount of reimbursement received in 1963 to be 

included in gross income for 1963 as attrib-
utable to deduction allowable for 1962 .............. 10,000 

Amount to be excluded from gross income for 
1963 ($15,000 less $10,000) ............................. 5,000 

Example 3. Taxpayer A, a single individual 
(not the head of a household and not a sur-
viving spouse) with one dependent, is enti-
tled to two exemptions under the provisions 
of section 151. He had an adjusted gross in-
come of $35,000 for the calendar year 1956. 
During 1956 he paid $9,000 for medical care. A 
received no reimbursement for such medical 
expenses in 1956, but in 1957 he received $6,000 
upon an insurance policy covering the med-
ical expenses which he paid in 1956. A was al-
lowed a deduction of $5,000 (the maximum) 
from his adjusted gross income for 1956. The 
amount which A must include in his gross 
income for 1957 is $3,050 and the amount to be 
excluded from gross income for 1957 is $2,950, 
computed as follows: 
Payments for medical care in 1956 (not reim-

bursed in 1956) .................................................. $9,000 
Less: 3 percent of $35,000 (adjusted gross in-

come) ................................................................. 1,050 

Excess of medical expenses not reim-
bursed in 1956 over 3 percent of ad-
justed gross income ............................. 7,950 

Allowable deduction for 1956 ................................ 5,000 

Amount by which the medical deductions 
for 1956 would have been greater 
than $5,000 but for the limitations on 
the maximum amount provided by 
section 213 .......................................... 2,950 

Reimbursement received in 1957 .......................... 6,000 
Less: Amount by which the medical deduction for 

1956 would have been greater than $5,000 but 
for the limitations on the maximum amount pro-
vided by section 213 .......................................... 2,950 

Reimbursement received in 1957 re-
duced by the amount by which the 
medical deduction for 1956 would 
have been greater than $5,000 but for 
the limitations on the maximum 
amount provided by section 213 ......... 8,050 

Amount attributed to medical deduction 
taken for 1956 ...................................... 3,050 

Amount to be included in gross income 
for 1957 ................................................ 3,050 

Amount to be excluded from gross in-
come for 1957 ($6,000 less $3,050) ... 2,950 

Example 4. Assuming that A, in example 
(3), received $8,000 in 1957 as reimbursement 
for the medical expenses which he paid in 
1956, the amount which A must include in his 
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gross income for 1957 is $5,000 and the 
amount to be excluded from gross income for 
1957 is $3,000 computed as follows: 
Reimbursement received in 1957 .......................... $8,000 
Less: Amount by which the medical deduction for 

1956 would have been greater than $5,000 but 
for the limitations on the maximum amount pro-
vided by section 213 .......................................... 2,950 

Reimbursement received in 1957 re-
duced by the amount by which the 
medical deduction for 1956 would 
have been greater than $5,000 but for 
the limitations on the maximum 
amount provided by section 213 ......... 5,050 

Deduction allowable for 1956 ................................ 5,000 
Amount of reimbursement received in 1957 to be 

included in gross income for 1957 as attrib-
utable to deduction allowable for 1956 .............. 5,000 

Amount to be excluded from gross income for 
1957 ($8,000 less $5,000) ................................. 3,000 

(h) Substantiation of deductions. In 
connection with claims for deductions 
under section 213, the taxpayer shall 
furnish the name and address of each 
person to whom payment for medical 
expenses was made and the amount and 
date of the payment thereof in each 
case. If payment was made in kind, 
such fact shall be so reflected. Claims 
for deductions must be substantiated, 
when requested by the district direc-
tor, by a statement or itemized invoice 
from the individual or entity to which 
payment for medical expenses was 
made showing the nature of the service 
rendered, and to or for whom rendered; 
the nature of any other item of expense 
and for whom incurred and for what 
specific purpose, the amount paid 
therefor and the date of the payment 
thereof; and by such other information 
as the district director may deem nec-
essary. 

[T.D. 6500, 25 FR 11402, Nov. 26, 1960] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.213–1, see the List of CFR 
Sections Affected in the Finding Aids sec-
tion of this volume. 

§ 1.215–1 Periodic alimony, etc., pay-
ments. 

(a) A deduction is allowable under 
section 215 with respect to periodic 
payments in the nature of, or in lieu of, 
alimony or an allowance for support 
actually paid by the taxpayer during 
his taxable year and required to be in-
cluded in the income of the payee wife 
or former wife, as the case may be, 
under section 71. As to the amounts re-
quired to be included in the income of 

such wife or former wife, see section 71 
and the regulations thereunder. For 
definition of husband and wife see sec-
tion 7701(a) (17). 

(b) The deduction under section 215 is 
allowed only to the obligor spouse. It is 
not allowed to an estate, trust, cor-
poration, or any other person who may 
pay the alimony obligation of such ob-
ligor spouse. The obligor spouse, how-
ever, is not allowed a deduction for any 
periodic payment includible under sec-
tion 71 in the income of the wife or 
former wife, which payment is attrib-
utable to property transferred in dis-
charge of his obligation and which, 
under section 71(d) or section 682, is not 
includible in his gross income. 

(c) The following examples, in which 
both H and W file their income tax re-
turns on the basis of a calendar year, 
illustrate cases in which a deduction is 
or is not allowed under section 215: 

Example 1. Pursuant to the terms of a de-
cree of divorce, H, in 1956, transferred securi-
ties valued at $100,000 in trust for the benefit 
of W, which fully discharged all his obliga-
tions to W. The periodic payments made by 
the trust to W are required to be included in 
W’s income under section 71. Such payments 
are stated in section 71(d) not to be includ-
ible in H’s income and, therefore, under sec-
tion 215 are not deductible from his income. 

Example 2. A decree of divorce obtained by 
W from H incorporated a previous agreement 
of H to establish a trust, the trustees of 
which were instructed to pay W $5,000 a year 
for the remainder of her life. The court re-
tained jurisdiction to order H to provide fur-
ther payments if necessary for the support of 
W. In 1956 the trustee paid to W $4,000 from 
the income of the trust and $1,000 from the 
corpus of the trust. Under the provisions of 
sections 71 and 682(b), W would include $5,000 
in her income for 1956. H would not include 
any part of the $5,000 in his income nor take 
a deduction therefor. If H had paid the $1,000 
to W pursuant to court order rather than al-
lowing the trustees to pay it out of corpus, 
he would have been entitled to a deduction of 
$1,000 under the provisions of section 215. 

(d) For other examples, see sections 
71 and 682 and the regulations there-
under. 

§ 1.215–1T Alimony, etc., payments 
(temporary). 

Q–1 What information is required by 
the Internal Revenue Service when an 
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alimony or separate maintenance pay-
ment is claimed as a deduction by a 
payor? 

A–1 The payor spouse must include 
on his/her first filed return of tax 
(Form 1040) for the taxable year in 
which the payment is made the payee’s 
social security number, which the 
payee is required to furnish to the 
payor. For penalties applicable to a 
payor spouse who fails to include such 
information on his/her return of tax or 
to a payee spouse who fails to furnish 
his/her social security number to the 
payor spouse, see section 6676. 

(98 Stat. 798, 26 U.S.C. 1041(d)(4); 98 Stat. 802, 
26 U.S.C. 152(e)(2)(A); 98 Stat. 800, 26 U.S.C. 
215(c); 68A Stat. 917, 26 U.S.C. 7805) 

[T.D. 7973, 49 FR 34458, Aug. 31, 1984] 

§ 1.216–1 Amounts representing taxes 
and interest paid to cooperative 
housing corporation. 

(a) General rule. A tenant-stockholder 
of a cooperative housing corporation 
may deduct from his gross income 
amounts paid or accrued within his 
taxable year to a cooperative housing 
corporation representing his propor-
tionate share of: 

(1) The real estate taxes allowable as 
a deduction to the corporation under 
section 164 which are paid or incurred 
by the corporation before the close of 
the taxable year of the tenant-stock-
holder on the houses (or apartment 
building) and the land on which the 
houses (or apartment building) are sit-
uated, or 

(2) The interest allowable as a deduc-
tion to the corporation under section 
163 which is paid or incurred by the 
corporation before the close of the tax-
able year of the tenant-stockholder on 
its indebtedness contracted in the ac-
quisition, construction, alteration, re-
habilitation, or maintenance of the 
houses (or apartment building), or in 
the acquisition of the land on which 
the houses (or apartment building) are 
situated. 

(b) Limitation. The deduction allow-
able under section 216 shall not exceed 
the amount of the tenant-stockholder’s 
proportionate share of the taxes and 
interest described therein. If a tenant- 
stockholder pays or incurs only a part 
of his proportionate share of such taxes 
and interest to the corporation, only 

the amount so paid or incurred which 
represents taxes and interest is allow-
able as a deduction under section 216. If 
a tenant-stockholder pays an amount, 
or incurs an obligation for an amount, 
to the corporation on account of such 
taxes and interest and other items, 
such as maintenance, overhead ex-
penses, and reduction of mortgage in-
debtedness, the amount representing 
such taxes and interest is an amount 
which bears the same ratio to the total 
amount of the tenant-stockholder’s 
payment or liability, as the case may 
be, as the total amount of the tenant- 
stockholder’s proportionate share of 
such taxes and interest bears to the 
total amount of the tenant-stock-
holder’s proportionate share of the 
taxes, interest, and other items on ac-
count of which such payment is made 
or liability incurred. No deduction is 
allowable under section 216 for that 
part of amounts representing the taxes 
or interest described in that section 
which are deductible by a tenant- 
stockholder under any other provision 
of the Code. 

(c) Disallowance of deduction for cer-
tain payments to the corporation. For 
taxable years beginning after Decem-
ber 31, 1986, no deduction shall be al-
lowed to a stockholder during any tax-
able year for any amount paid or ac-
crued to a cooperative housing corpora-
tion (in excess of the stockholder’s pro-
portionate share of the items described 
in paragraphs (a) (1) and (2) of this sec-
tion) which is allocable to amounts 
that are paid or incurred at any time 
by the cooperative housing corporation 
and which is chargeable to the corpora-
tion’s capital account. Examples of ex-
penditures chargeable to the corpora-
tion’s capital account include the cost 
of paving a community parking lot, the 
purchase of a new boiler or roof, and 
the payment of the principal of the cor-
poration’s building mortgage. The ad-
justed basis of the stockholder’s stock 
in such corporation shall be increased 
by the amount of such disallowance. 
This paragraph may be illustrated by 
the following example: 

Example. The X corporation is a coopera-
tive housing corporation within the meaning 
of section 216. In 1988 X uses $275,000 that it 
received from its shareholders in such year 
to purchase and place in service a new boiler. 
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The $275,000 will be chargeable to the cor-
poration’s capital account. A owns 10% of 
the shares of X and uses in a trade or busi-
ness the dwelling unit appurtenant to A’s 
shares and was responsible for paying 10% of 
the cost of the boiler. A is thus responsible 
for $27,500 of the cost of the boiler, which 
amount A will not be able to deduct cur-
rently. A will, however, add the $27,500 to A’s 
basis for A’s shares in X. 

(d) Tenant-stockholder’s proportionate 
share—(1) General rule. The tenant- 
stockholder’s proportionate share is 
that proportion which the stock of the 
cooperative housing corporation owned 
by the tenant-stockholder is of the 
total outstanding stock of the corpora-
tion, including any stock held by the 
corporation. For taxable years begin-
ning after December 31, 1969, if the co-
operative housing corporation had 
issued stock to a governmental unit, as 
defined in paragraph (g) of this section, 
then in determining the total out-
standing stock of the corporation, the 
governmental unit shall be deemed to 
hold the number of shares that it 
would have held, with respect to the 
apartments or houses it is entitled to 
occupy, if it had been a tenant-stock-
holder. That is, the number of shares 
the governmental unit is deemed to 
hold is determined in the same manner 
as if stock had been issued to it as a 
tenant-stockholder. For example, if a 
cooperative housing corporation re-
quires each tenant-stockholder to buy 
one share of stock for each one thou-
sand dollars of value of the apartment 
he is entitled to occupy, a govern-
mental unit shall be deemed to hold 
one share of stock for each one thou-
sand dollars of value of the apartments 
it is entitled to occupy, regardless of 
the number of shares formally issued 
to it. 

(2) Special rule—(i) In general. For 
taxable years beginning after Decem-
ber 31, 1986, if a cooperative housing 
corporation allocates to each tenant- 
stockholder a portion of the real estate 
taxes or interest (or both) that reason-
ably reflects the cost to the corpora-
tion of the taxes or interest attrib-
utable to each tenant-stockholder’s 
dwelling unit (and the unit’s share of 
the common areas), the cooperative 
housing corporation may elect to treat 
the amounts so allocated as the ten-
ant-stockholders’ proportionate shares. 

(ii) Time and manner of making elec-
tion. The election referred to in para-
graph (d)(2)(i) of this section is effec-
tive only if, by January 31 of the year 
following the first calendar year that 
includes any period to which the elec-
tion applies, the cooperative housing 
corporation furnishes to each person 
that is a tenant-stockholder during 
that period a written statement show-
ing the amount of real estate taxes or 
interest (or both) allocated to the ten-
ant-stockholder with respect to the 
tenant-stockholder’s dwelling unit or 
units and share of common areas for 
that period. The election must be made 
by attaching a statement to the cor-
poration’s timely filed tax return (tak-
ing extensions into account) for the 
first taxable year for which the elec-
tion is to be effective. The statement 
must contain the name, address, and 
taxpayer identification number of the 
cooperative housing corporation, iden-
tify the election as an election under 
section 216(b)(3)(B)(ii) of the Code, indi-
cate whether the election is being 
made with respect to the allocation of 
real estate taxes or interest (or both), 
and include a description of the method 
of allocation being elected. The elec-
tion applies for the taxable year and 
succeeding taxable years. It is rev-
ocable only with the consent of the 
Commissioner and will be binding on 
all tenant-stockholders. 

(iii) Reasonable allocation. It is rea-
sonable to allocate to each tenant- 
stockholder a portion of the real estate 
taxes or interest (or both) that bears 
the same ratio to the cooperative hous-
ing corporation’s total interest or real 
estate taxes as the fair market value of 
each dwelling unit (including the unit’s 
share of the common areas) bears to 
the fair market value of all the dwell-
ing units with respect to which stock is 
outstanding (including stock held by 
the corporation) at the time of alloca-
tion. If real estate taxes are separately 
assessed on each dwelling unit by the 
relevant taxing authority, an alloca-
tion of real estates taxes to tenant- 
stockholders based on separate assess-
ments is a reasonable allocation. If one 
or more of the tenant-stockholders pre-
pays any portion of the principal of the 
indebtedness and gives rise to interest, 
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an allocation of interest to those ten-
ant-stockholders will be a reasonable 
allocation of interest if the allocation 
is reduced to reflect the reduction in 
the debt service attributable to the 
prepayment. In addition, similar kinds 
of allocations may also be reasonable, 
depending on the facts and cir-
cumstances. 

(3) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples: 

Example 1. The X Corporation is a coopera-
tive housing corporation within the meaning 
of section 216. In 1970, it acquires a building 
containing 40 category A apartments and 25 
category B apartments, for $750,000. The 
value of each category A apartment is 
$12,500, and of each category B apartment is 
$10,000. X values each share of stock issued 
with respect to the category A apartments 
at $125, and sells 4,000 shares of its stock, 
along with the right to occupy the 40 cat-
egory A apartments, to 40 tenant-stock-
holders for $500,000. X also sells 1,000 shares 
of nonvoting stock to G, a State housing au-
thority qualifying as a governmental unit 
under paragraph (f) of this section, for 
$250,000. The purchase of this stock gives G 
the right to occupy all the category B apart-
ments. G is deemed to hold the number of 
shares that it would have held if it had been 
a tenant-stockholder. G is therefore deemed 
to own 2,000 shares of stock of X. All stock-
holders are required to pay a specified part 
of the corporation’s expenses. F, one of the 
tenant-stockholders, purchased 100 shares of 
the category A stock for $12,500 in order to 
obtain a right to occupy a category A apart-
ment. Since there are 6,000 total shares 
deemed outstanding, F’s proportionate share 
is 1/60 (100/6,000). 

Example 2. The X Corporation is a coopera-
tive housing corporation within the meaning 
of section 216. In 1960 it acquired a housing 
development containing 100 detached houses, 
each house having the same value. X issued 
one share of stock to each of 100 tenant- 
stockholders, each share carrying the right 
to occupy one of the houses. In 1971 X re-
deemed 40 of its 100 shares. It then sold to G, 
a municipal housing authority qualifying as 
a governmental unit under paragraph (f) of 
this section, 1,000 shares of preferred stock 
and the right to occupy the 40 houses with 
respect to which the stock had been re-
deemed. X sold the preferred stock to G for 
an amount equal to the cost of redeeming 
the 40 shares. G also agreed to pay 40 percent 
of X’s expenses. For purposes of determining 
the total stock which X has outstanding, G 
is deemed to hold 40 shares of X. 

Example 3. The X Corporation is a coopera-
tive housing corporation within the meaning 
of section 216. In 1987, it acquires for 

$1,000,000 a building containing 10 category A 
apartments, 10 category B apartments, and 
10 category C apartments. The value of each 
category A apartment is $20,000, of each cat-
egory B apartment is $30,000 and of each cat-
egory C apartment is $50,000. X issues 1 share 
of stock to each of the 30 tenant-stock-
holders, each share carrying the right to oc-
cupy one of the apartments. X allocates the 
real estate taxes and interest to the tenant- 
stockholders on the basis of the fair market 
value of their respective apartments. Since 
the total fair market value of all of the 
apartments is $1,000,000, the allocation of 
taxes and interest to each tenant-stock-
holder that has the right to occupy a cat-
egory A apartment is 2/100 ($20,000/$1,000,000). 
Similarly, the allocation of taxes and inter-
est to each tenant-stockholder who has a 
right to occupy a category B apartment is 3/ 
100 ($30,000/$1,000,000) and of a category C 
apartment is 5/100 ($50,000/$1,000,000). X may 
elect in accordance with the rules described 
in paragraph (d)(2) of this section to treat 
the amounts so allocated as each tenant- 
stockholder’s proportionate share of real es-
tate taxes and interest. 

Example 4. The Y Corporation is a coopera-
tive housing corporation within the meaning 
of section 216. In 1987, it acquires a housing 
development containing 5 detached houses 
for $1,500,000, incurring an indebtedness of 
$1,000,000 for the purchase of the property. 
Each house is valued at $300,000, although 
the shares appurtenant to those houses have 
been sold to tenant-stockholders for $100,000. 
Y issues one share of stock to each of the 
five tenant-stockholders, each share car-
rying the right to occupy one of the houses. 
A, a tenant-stockholder, prepays all of the 
corporation’s indebtedness allocable to A’s 
house. The periodic charges payable to Y by 
A are reduced commensurately with the re-
duction in Y’s debt service. Because no part 
of the indebtedness remains outstanding 
with respect to A’s house, A’s share of the in-
terest expense is $0. The other four tenant- 
stockholders do not prepay their share of the 
indebtedness. Accordingly, 1/4 of the interest 
is allocated to each of the tenant-stock-
holders other than A. Y may elect in accord-
ance with the rules described in paragraph 
(d)(2) of this section to treat the amounts so 
allocated as each tenant-stockholder’s pro-
portionate share of interest. 

Example 5. The Z Corporation is a coopera-
tive housing corporation within the meaning 
of section 216. In 1987, it acquires a building 
containing 10 apartments. One of the apart-
ments is occupied by a senior citizen. Under 
local law, a senior citizen who owns and oc-
cupies a residential apartment is entitled to 
a $500 reduction in local property taxes as-
sessed upon the apartment. As a result, Z 
corporation is eligible under local law for a 
reduction in local property taxes assessed 
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upon the building. Z’s real estate tax assess-
ment for the year would have been $10,000, 
however, with the senior citizen reduction, 
the assessment is $9,500. The proprietary 
lease provides for a reduced maintenance fee 
to the senior citizen tenant-stockholder in 
accordance with the real estate tax reduc-
tion. Accordingly, each apartment owner is 
assessed $1,000 for local real estate taxes, ex-
cept the senior citizen tenant-stockholder, 
who is assessed $500. Z may elect in accord-
ance with the rules described in paragraph 
(d)(2) of this section to treat the amounts so 
allocated as each tenant-stockholder’s pro-
portionate share of taxes. 

(e) Cooperative housing corporation. In 
order to qualify as a ‘‘cooperative 
housing corporation’’ under section 216, 
the requirements of subparagraphs (1) 
through (4) of this paragraph must be 
met. 

(1) One class of stock. The corporation 
shall have one and only one class of 
stock outstanding. However, a special 
classification of preferred stock, in a 
nominal amount not exceeding $100, 
issued to a Federal housing agency or 
other governmental agency solely for 
the purpose of creating a security de-
vice on the mortgage indebtedness of 
the corporation, shall be disregarded 
for purposes of determining whether 
the corporation has one class of stock 
outstanding and such agency will not 
be considered a stockholder for pur-
poses of section 216 and this section. 
Furthermore, for taxable years begin-
ning after December 31, 1969, a special 
class of stock issued to a governmental 
unit, as defined in paragraph (g) of this 
section, shall also be disregarded for 
purposes of this paragraph in deter-
mining whether the corporation has 
one class of stock outstanding. 

(2) Right of occupancy. Each stock-
holder of the corporation, whether or 
not the stockholder qualifies as a ten-
ant-stockholder under section 216(b)(2) 
and paragraph (f) of this section, must 
be entitled to occupy for dwelling pur-
poses an apartment in a building or a 
unit in a housing development owned 
or leased by such corporation. The 
stockholder is not required to occupy 
the premises. The right as against the 
corporation to occupy the premises is 
sufficient. Such right must be con-
ferred on each stockholder solely by 
reasons of his or her ownership of stock 
in the corporation. That is, the stock 

must entitle the owner thereof either 
to occupy the premises or to a lease of 
the premises. The fact that the right to 
continue to occupy the premises is de-
pendent upon the payment of charges 
to the corporation in the nature of 
rentals or assessments is immaterial. 
For taxable years beginning after De-
cember 31, 1986, the fact that, by agree-
ment with the cooperative housing cor-
poration, a person or his nominee may 
not occupy the house or apartment 
without the prior approval of such cor-
poration will not be taken into account 
for purposes of this paragraph in the 
following cases. 

(i) In any case where a person ac-
quires stock of the cooperative housing 
corporation by operation of law, by in-
heritance, or by foreclosure (or by in-
strument in lieu of foreclosure), 

(ii) In any case where a person other 
than an individual acquires stock in 
the cooperative housing corporation, 
and 

(iii) In any case where the person 
from whom the corporation has ac-
quired the apartments or houses (or 
leaseholds therein) acquires any stock 
of the cooperative housing corporation 
from the corporation not later than 
one year after the date on which the 
apartments or houses (or leaseholds 
therein) are transferred to the corpora-
tion by such person. For purposes of 
the preceding sentence, paragraphs 
(e)(2) (i) and (ii) of this section will not 
apply to acquisitions of stock by fore-
closure by the person from whom the 
corporation has acquired the apart-
ments or houses (or leaseholds there-
in). 

(3) Distributions. None of the stock-
holders of the corporation may be enti-
tled, either conditionally or uncondi-
tionally, except upon a complete or 
partial liquidation of the corporation, 
to receive any distribution other than 
out of earnings and profits of the cor-
poration. 

(4) Gross income. Eighty percent or 
more of the gross income of the cor-
poration for the taxable year of the 
corporation in which the taxes and in-
terest are paid or incurred must be de-
rived from the tenant-stockholders. 
For purposes of the 80-percent test, in 
taxable years beginning after Decem-
ber 31, 1969, gross income attributable 
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to any house or apartment which a 
governmental unit is entitled to oc-
cupy, pursuant to a lease or stock own-
ership, shall be disregarded. 

(f) Tenant-stockholder. The term ten-
ant-stockholder means a person that is a 
stockholder in a cooperative housing 
corporation, as defined in section 
216(b)(1) and paragraph (e) of this sec-
tion, and whose stock is fully paid up 
in an amount at least equal to an 
amount shown to the satisfaction of 
the district director as bearing a rea-
sonable relationship to the portion of 
the fair market value, as of the date of 
the original issuance of the stock, of 
the corporation’s equity in the building 
and the land on which it is situated 
that is attributable to the apartment 
or housing unit which such person is 
entitled to occupy (within the meaning 
of paragraph (e)(2) of this section). Not-
withstanding the preceding sentence, 
for taxable years beginning before Jan-
uary 1, 1987, tenant-stockholders in-
clude only individuals, certain lending 
institutions, and certain persons from 
whom the cooperative housing corpora-
tion has acquired the apartments or 
houses (or leaseholds thereon). 

(g) Governmental unit. For purposes of 
section 216(b) and this section, the 
term governmental unit means the 
United States or any of its possessions, 
a State or any political subdivision 
thereof, or any agency or instrumen-
tality of the foregoing empowered to 
acquire shares in a cooperative housing 
corporation for the purpose of pro-
viding housing facilities. 

(h) Examples. The application of sec-
tion 216(a) and (b) and this section may 
be illustrated by the following exam-
ples, which refer to apartments but 
which are equally applicable to housing 
units: 

Example 1. The X Corporation is a coopera-
tive housing corporation within the meaning 
of section 216. In 1970, at a total cost of 
$200,000, it purchased a site and constructed 
thereon a building with 15 apartments. The 
fair market value of the land and building 
was $200,000 at the time of completion of the 
building. The building contains five category 
A apartment units, each of equal value, and 
10 category B apartment units. The total 
value of all of the category A apartment 
units is $100,000. The total value of all of the 
category B apartments is also $100,000. Upon 
completion of the building, the X Corpora-

tion mortgaged the land and building for 
$100,000, and sold its total authorized capital 
stock for $100,000. The stock attributable to 
the category A apartments was purchased by 
five individuals, each of whom paid $10,000 
for 100 shares, or $100 a share. Each certifi-
cate for 100 shares of such stock provides 
that the holder thereof is entitled to a lease 
of a particular apartment in the building for 
a specified term of years. The stock attrib-
utable to the category B apartments was 
purchased by a governmental unit for $50,000. 
Since the shares sold to the tenant-stock-
holders are valued at $100 per share, the gov-
ernmental unit is deemed to hold a total of 
500 shares. The certificate of such stock pro-
vides that the governmental unit is entitled 
to a lease of all of the category B apart-
ments. All leases provide that the lessee 
shall pay his proportionate part of the cor-
poration’s expenses. In 1970 the original 
owner of 100 shares of stock attributable to 
the category A apartments and to the lease 
to apartment No. 1 made a gift of the stock 
and lease to A, an individual. The taxable 
year of A and of the X Corporation is the cal-
endar year. The corporation computes its 
taxable income on an accrual method, while 
A computes his taxable income on the cash 
receipts and disbursements method. In 1971, 
the X Corporation incurred expenses aggre-
gating $13,800, including $4,000 for the real es-
tate taxes on the land and building, and 
$5,000 for the interest on the mortgage. In 
1972, A pays the X Corporation $1,380, rep-
resenting his proportionate part of the ex-
penses incurred by the corporation. The en-
tire gross income of the X Corporation for 
1971 was derived from the five tenant-stock-
holders and from the governmental unit. A is 
entitled under section 216 to a deduction of 
$900 in computing his taxable income for 
1972. The deduction is computed as follows: 
Shares of X Corporation owned by A ................... 100 
Shares of X Corporation owned by four other ten-

ant-stockholders ................................................. 400 
Shares of X Corporation deemed owned by gov-

ernmental unit .................................................... 500 

Total shares of X Corporation out-
standing ........................................ 1,000 

A’s proportionate share of the stock of X Cor-
poration (100/1,000) ........................................... 1/10 

Expenses incurred by X Corporation: 
Real estate taxes ........................ $4,000 
Interest ........................................ 5,000 
Other ........................................... 4,800 

Total .......................... ................ $13,800 

Amount paid by A .................................................. 1,380 
A’s proportionate share of real estate taxes and 

interest based on his stock ownership (1/10 of 
$9,000) ............................................................... $900 

A’s proportionate share of total corporate ex-
penses based on his stock ownership (1/10 of 
$13,800) ............................................................. 1,380 

Amount of A’s payment representing real estate 
taxes and interest (900/1,380 of $1,380) ........... $900 
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A’s allowable deduction ......................................... $900 

Since the stock which A acquired by gift was 
fully paid up by his donor in an amount 
equal to the portion of the fair market value, 
as of the date of the original issuance of the 
stock, of the corporation’s equity in the land 
and building which is attributable to apart-
ment No. 1, the requirement of section 216 in 
this regard is satisfied. The fair market 
value at the time of the gift of the corpora-
tion’s equity attributable to the apartment 
is immaterial. 

Example 2. The facts are the same as in Ex-
ample 1 except that the building constructed 
by the X Corporation contained, in addition 
to the 15 apartments, business space on the 
ground floor, which the corporation rented 
at $2,400 for the calendar year 1971. The cor-
poration deducted the $2,400 from its ex-
penses in determining the amount of the ex-
penses to be prorated among its tenant- 
stockholders. The amount paid by A to the 
corporation in 1972 is $1,140 instead of $1,380. 
More than 80 percent of the gross income of 
the corporation for 1971 was derived from 
tenant-stockholders. A is entitled under sec-
tion 216 to a deduction of $743.48 in com-
puting his taxable income for 1972. The de-
duction is computed as follows: 
Expenses incurred by X Cor-

poration .................................. $13,800.00 
Less: Rent from business space 2,400.00 

Expenses to be prorated among tenant-stock-
holders ............................................................ $11,400.00 

Amount paid by A .............................................. 1,140.00 
A’s proportionate share of real estate taxes 

and interest based on his stock ownership 
(1/10 of $9,000) .............................................. 900.00 

A’s proportionate share of total corporate ex-
penses based on his stock ownership (1/10 
of $13,800) ..................................................... 1,380.00 

Amount of A’s payment representing real es-
tate taxes and interest (900/1380 of $1,140) 743.48 

A’s allowable deduction ..................................... 743.48 

Since the portion of A’s payment allocable 
to real estate taxes and interest is only 
$743.48, that amount instead of $900 is allow-
able as a deduction in computing A’s taxable 
income for 1972. 

Example 3. The facts are the same as in Ex-
ample 1 except that the amount paid by A to 
the X Corporation in 1972 is $1,000 instead of 
$1,380. A is entitled under section 216 to a de-
duction of $652.17 in computing his taxable 
income for 1972. The deduction is computed 
as follows: 
Amount paid by A .............................................. $1,000.00 
A’s proportionate share of real estate taxes 

and interest based on his stock ownership 
(1/10 of $9,000) .............................................. 900.00 

A’s proportionate share of total corporate ex-
penses based on his stock ownership (1/10 
of $13,800) ..................................................... 1,380.00 

Amount of A’s payment representing real es-
tate taxes and interest (900/1380 of $1,000) 652.17 

A’s allowable deduction ..................................... 652.17 

Since the portion of A’s payment allocable 
to real estate taxes and interest is only 
$652.17, that amount instead of $900 is allow-
able as a deduction in computing A’s taxable 
income for 1972. 

Example 4. The facts are the same as in Ex-
ample 1 except that X Corporation leases rec-
reational facilities from Y Corporation for 
use by the tenant-stockholders of X. Under 
the terms of the lease, X is obligated to pay 
an annual rental of $5,000 plus all real estate 
taxes assessed against the facilities. In 1971 
X paid, in addition to the $13,800 of expenses 
enumerated in Example 1, $5,000 rent and 
$1,000 real estate taxes. In 1972 A pays the X 
Corporation $2,000, no part of which is re-
funded to him in 1972. A is entitled under 
section 216 to a deduction of $900 in com-
puting his taxable income for 1972. The de-
duction is computed as follows: 
Expenses to be prorated among tenant-stock-

holders ............................................................ $19,800 
Amount paid by A .............................................. 2,000 
A’s proportionate share of real estate taxes 

and interest based on his stock ownership 
(1/10 of $9,000) .............................................. 900 

A’s proportionate share of total corporate ex-
penses based on his stock ownership (1/10 
of $19,800) ..................................................... 1,980 

Amount of A’s payment representing real es-
tate taxes and interest (900/1,980 of $1,980) 900 

A’s allowable deduction ..................................... 900 

The $1,000 of real estate taxes assessed 
against the recreational facilities con-
stitutes additional rent and hence is not de-
ductible by A as taxes under section 216. A’s 
allowable deduction is limited to his propor-
tionate share of real estate taxes and inter-
est based on stock ownership and cannot be 
increased by the payment of an amount in 
excess of his proportionate share. 

[T.D. 7092, 36 FR 4597, Mar. 10, 1971; 36 FR 
4985, Mar. 16, 1971, as amended by T.D. 8316, 
55 FR 42004, Oct. 17, 1990] 

§ 1.216–2 Treatment as property sub-
ject to depreciation. 

(a) General rule. For taxable years be-
ginning after December 31, 1961, stock 
in a cooperative housing corporation 
(as defined by section 216(b) (1) and 
paragraph (c) of § 1.216–1) owned by a 
tenant-stockholder (as defined by sec-
tion 216(b) (2) and paragraph (d) of 
§ 1.216–1) who uses the proprietary lease 
or right of tenancy, which was con-
ferred on him solely by reason of his 
ownership of such stock, in a trade or 
business or for the production of in-
come shall be treated as property sub-
ject to the allowance for depreciation 
under section 167(a) in the manner and 
to the extent prescribed in this section. 
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(b) Determination of allowance for de-
preciation—(1) In general. Subject to the 
special rules provided in subparagraphs 
(2) and (3) of this paragraph and the 
limitation provided in paragraph (c) of 
this section, the allowance for depre-
ciation for the taxable year with re-
spect to stock of a tenant-stockholder, 
subject to the extent provided in this 
section to an allowance for deprecia-
tion, shall be determined: 

(i) By computing the amount of de-
preciation (amortization in the case of 
a leasehold) which would be allowable 
under one of the methods of deprecia-
tion prescribed in section 167(b) and the 
regulations thereunder (in paragraph 
(a) of § 1.162–11 and § 1.167(a)–4 in the 
case of a leasehold) in respect of the 
depreciable (amortizable) real property 
owned by the cooperative housing cor-
poration in which such tenant-stock-
holder has a proprietary lease or right 
of tenancy, 

(ii) By reducing the amount of depre-
ciation (amortization) so computed in 
the same ratio as the rentable space in 
such property which is not subject to a 
proprietary lease or right of tenancy 
by reason of stock ownership but which 
is held for rental purposes bears to the 
total rentable space in such property, 
and 

(iii) By computing such tenant-stock-
holder’s proportionate share of such 
annual depreciation (amortization), so 
reduced. 
As used in this section, the terms de-
preciation and depreciable real property 
include amortization and amortizable 
leasehold of real property. As used in 
this section, the tenant-stockholder’s 
proportionate share is that proportion 
which stock of the cooperative housing 
corporation owned by the tenant- 
stockholder is of the total outstanding 
stock of the corporation, including any 
stock held by the corporation. In order 
to determine whether a tenant-stock-
holder may use one of the methods of 
depreciation prescribed in section 
167(b) (2), (3), or (4) for purposes of sub-
division (i) of this subparagraph, the 
limitations provided in section 167(c) 
on the use of such methods of deprecia-
tion shall be applied with respect to 
the depreciable real property owned by 
the cooperative housing corporation in 
which the tenant-stockholder has a 

proprietary lease or right of tenancy, 
rather than with respect to the stock 
in the cooperative housing corporation 
owned by the tenant-stockholder or 
with respect to the proprietary lease or 
right of tenancy conferred on the ten-
ant-stockholder by reason of his owner-
ship of such stock. The allowance for 
depreciation determined under this 
subparagraph shall be properly ad-
justed where only a portion of the 
property occupied under a proprietary 
lease or right of tenancy is used in a 
trade or business or for the production 
of income. 

(2) Stock acquired subsequent to first of-
fering. Except as provided in subpara-
graph (3), in the case of a tenant-stock-
holder who purchases stock other than 
as part of the first offering of stock by 
the corporation, the basis of the depre-
ciable real property for purposes of the 
computation required by subparagraph 
(1)(i) of this paragraph shall be the 
amount obtained by: 

(i) Multiplying the taxpayer’s cost 
per share by the total number of out-
standing shares of stock of the corpora-
tion, including any shares held by the 
corporation, 

(ii) Adding thereto the mortgage in-
debtedness to which such depreciable 
real property is subject on the date of 
purchase of such stock, and 

(iii) Subtracting from the sum so ob-
tained the portion thereof not properly 
allocable as of the date such stock was 
purchased to the depreciable real prop-
erty owned by the cooperative housing 
corporation in which such tenant- 
stockholder has a proprietary lease or 
right of tenancy. 

In order to prevent an overstatement 
or understatement of the basis of the 
depreciable real property for purposes 
of the computation required by sub-
paragraph (1)(i) of this paragraph, ap-
propriate adjustment for purposes of 
the computations described in subdivi-
sions (i) and (ii) of this subparagraph 
shall be made in respect of prepay-
ments and delinquencies on account of 
the corporation’s mortgage indebted-
ness. Thus, for purposes of subdivision 
(i) of this subparagraph, the taxpayer’s 
cost per share shall be reduced by an 
amount determined by dividing the 
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total mortgage indebtedness prepay-
ments in respect of the shares pur-
chased by the taxpayer by the number 
of such shares. For purposes of subdivi-
sion (ii) of this subparagraph, the 
mortgage indebtedness shall be in-
creased by the sum of all prepayments 
applied in reduction of the mortgage 
indebtedness and shall be decreased by 
any amount due under the terms of the 
mortgage and unpaid. 

(3) Conversion subsequent to date of ac-
quisition. In the case of a tenant-stock-
holder whose proprietary lease or right 
of tenancy is converted, in whole or in 
part, to use in a trade or business or for 
the production of income on a date sub-
sequent to the date on which he ac-
quired the stock conferring on him 
such lease or right of tenancy, the 
basis of the depreciable real property 
for purposes of the computation re-
quired by subparagraph (1)(i) of this 
paragraph shall be the fair market 
value of such depreciable real property 
on the date of the conversion if the fair 
market value is less than the adjusted 
basis of such property in the hands of 
the cooperative housing corporation 
provided in section 1011 without taking 
into account any adjustment for depre-
ciation required by section 1016(a)(2). 
Such fair market value shall be deemed 
to be equal to the adjusted basis of 
such property, taking into account ad-
justments required by section 1016(a)(2) 
computed as if the corporation had 
used the straight line method of depre-
ciation, in the absence of evidence es-
tablishing that the fair market value 
so attributed to the property is unreal-
istic. In the case of a tenant-stock-
holder who purchases stock other than 
as part of the first offering of stock of 
the corporation, and at a later date 
converts his proprietary lease to use 
for business or production of income: 

(i) The adjusted basis of the coopera-
tive housing corporation’s depreciable 
real property without taking into ac-
count any adjustment for depreciation 
shall be the amount determined in ac-
cordance with subdivisions (i), (ii), and 
(iii) of subparagraph (2) of this para-
graph, and 

(ii) The fair market value shall be 
deemed to be equal to such adjusted 
basis reduced by the amount of depre-
ciation, computed under the straight 

line method, which would have been al-
lowable in respect of depreciable real 
property having a cost or other basis 
equal to the amount representing such 
adjusted basis in the absence of evi-
dence establishing that the fair market 
value so attributed to the property is 
unrealistic. 

(c) Limitation. If the allowance for de-
preciation for the taxable year deter-
mined in accordance with the provi-
sions of paragraph (b) of this section 
exceeds the adjusted basis (provided in 
section 1011) of the stock described in 
paragraph (a) of this section allocable 
to the tenant-stockholder’s proprietary 
lease or right of tenancy used in a 
trade or business or for the production 
of income, such excess is not allowable 
as a deduction. For taxable years be-
ginning after December 31, 1986, such 
excess, subject to the provisions of this 
paragraph (c), is allowable as a deduc-
tion for depreciation in the succeeding 
taxable year. To determine the portion 
of the adjusted basis of such stock 
which is allocable to such proprietary 
lease or right of tenancy, the adjusted 
basis is reduced by taking into account 
the same factors as are taken into ac-
count under paragraph (b)(1) of this 
section in determining the allowance 
for depreciation. 

(d) Examples. The provisions of sec-
tion 216(c) and this section may be il-
lustrated by the following examples: 

Example 1. The Y corporation, a coopera-
tive housing corporation within the meaning 
of section 216, in 1961 purchased a site and 
constructed thereon a building with 10 apart-
ments at a total cost of $250,000 ($200,000 
being allocable to the building and $50,000 
being allocable to the land). Such building 
was completed on January 1, 1962, and at 
that time had an estimated useful life of 50 
years, with an estimated salvage value of 
$20,000. Each apartment is of equal value. 
Upon completion of the building, Y corpora-
tion mortgaged the land and building for 
$150,000 and sold its total authorized capital 
stock, consisting of 1000 shares of common 
stock, for $100,000. The stock was purchased 
by 10 individuals each of whom paid $10,000 
for 100 shares. Each certificate for 100 shares 
provides that the holder thereof is entitled 
to a proprietary lease of a particular apart-
ment in the building. Each lease provides 
that the lessee shall pay his proportionate 
share of the corporation’s expenses including 
an amount on account of the curtailment of 
Y’s mortgage indebtedness. B, a calendar 
year taxpayer, is the original owner of 100 
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shares of stock in Y corporation. On January 
1, 1962, B subleases his apartment for a term 
of 5 years. B’s stock in Y corporation is 
treated as property subject to the allowance 
for depreciation under section 167(a), and B, 
who uses the straight line method of depre-
ciation for purposes of the computation pre-
scribed by paragraph (b)(1)(i) of this section, 
computes the allowance for depreciation for 
the taxable year 1962 with respect to such 
stock as follows: 
Y’s basis in the building ....................................... $200,000 
Less: Estimated salvage value ............................ $20,000 

Y’s basis for depreciation ............... $180,000 

Annual straight line depreciation on Y’s building 
(1/50 of $180,000) ............................................ $3,600 

Proportion of outstanding shares of stock of Y 
corporation (1,000) owned by B (100) ............. 1/10 

B’s proportionate share of annual depreciation 
(1/10 of $3,600) ................................................ $360 

Depreciation allowance for 1962 with respect to 
B’s stock (if the limitation in paragraph (c) of 
this section is not applicable) ........................... $360 

Example 2. The facts are the same as in Ex-
ample 1 except that the building constructed 
by Y corporation contained, in addition to 
the 10 apartments, space on the ground floor 
for 2 stores which were rented to persons who 
do not have a proprietary lease of such space 
by reason of stock ownership. Y corpora-
tion’s building has a total area of 16,000 
square feet, the 10 apartments in such build-
ing have an area of 10,000 square feet, and the 
2 stores on the ground floor have an area of 
2,000 square feet. Thus, the total rentable 
space in Y corporation’s building is 12,000 
square feet. B, who uses the straight line 
method of depreciation for purposes of the 
computation prescribed by paragraph 
(b)(1)(i) of this section, computes the allow-
ance for depreciation for the taxable year 
1962 with respect to his stock in Y corpora-
tion as follows: 
Y’s basis in the building ....................................... $200,000 
Less: Estimated salvage value ............................ 20,000 

Y’s basis for depreciation ...................... 180,000 

Annual straight line depreciation on Y’s building 
(1/50 of $180,000) ............................................ 3,600 

Less: Amount representing rentable space not 
subject to proprietary lease but held for rental 
purposes over total rentable space 
2,000÷12,000 (of $3,600) ................................. 600 

Annual depreciation, as reduced .......... 3,000 

B’s proportionate share of annual depreciation 
(1/10 of $3,000) ................................................ 300 

Depreciation allowance for 1962 with respect to 
B’s stock (if the limitation in paragraph (c) of 
this section is not applicable) ........................... 300 

Example 3. The facts are the same as in Ex-
ample 1 except that B occupies his apartment 
from January 1, 1962, until December 31, 1966, 
and that on January 1, 1967, B sells his stock 
to C, an individual, for $15,000. C thereby ob-
tains a proprietary lease from Y corporation 

with the same rights and obligations as B’s 
lease provided. Y corporation’s records dis-
close that its outstanding mortgage indebt-
edness is $135,000 on January 1, 1967. C, a phy-
sician, uses the entire apartment solely as 
an office. C’s stock in Y corporation is treat-
ed as property subject to the allowance for 
depreciation under section 167(a), and C, who 
uses the straight line method of depreciation 
for purposes of the computation prescribed 
by paragraph (b)(1)(i) of this section, com-
putes the allowance for depreciation for the 
taxable year 1967 with respect to such stock 
as follows: 
Price paid for each share of stock in Y corpora-

tion purchased by C on 1–1–67 
($15,000÷100) .................................................. $150 

Per share price paid by C multiplied by total 
shares of stock in Y corporation outstanding 
on 1–1–67 ($150×1,000) .................................. 150,000 

Y’s mortgage indebtedness outstanding on 1–1– 
67 ..................................................................... 135,000 

285,000 
Less: Amount attributable to land (assumed to 

be 1/5 of $285,000) .......................................... 57,000 

228,000 
Less: Estimated salvage value ............................ 20,000 

Basis of Y’s building for purposes of computing 
C’s depreciation ............................................... 208,000 

Annual straight line depreciation (1/45 of 
$208,000) ......................................................... 4,622.22 

C’s proportionate share of annual depreciation 
(1/10 of $4,622.22) ........................................... 462.22 

Depreciation allowance for 1967 with respect to 
C’s stock (if the limitation in paragraph (c) of 
this section is not applicable) ........................... 462.22 

[T.D. 6725, 29 FR 5665, Apr. 29, 1964, as amend-
ed by T.D. 8316, 55 FR 42006, Oct. 17, 1990] 

§ 1.217–1 Deduction for moving ex-
penses paid or incurred in taxable 
years beginning before January 1, 
1970. 

(a) Allowance of deduction—(1) In gen-
eral. Section 217(a) allows a deduction 
from gross income for moving expenses 
paid or incurred by the taxpayer during 
the taxable year in connection with the 
commencement of work as an em-
ployee at a new principal place of 
work. Except as provided in section 217, 
no deduction is allowable for any ex-
penses incurred by the taxpayer in con-
nection with moving himself, the mem-
bers of his family or household, or 
household goods and personal effects. 
The deduction allowable under this sec-
tion is only for expenses incurred after 
December 31, 1963, in taxable years end-
ing after such date and beginning be-
fore January 1, 1970, except in cases 
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where a taxpayer makes an election 
under paragraph (g) of § 1.217–2 with re-
spect to moving expenses paid or in-
curred before January 1, 1971, in con-
nection with the commencement of 
work by such taxpayer as an employee 
at a new principal place of work of 
which such taxpayer has been notified 
by his employer on or before December 
19, 1969. To qualify for the deduction 
the expenses must meet the definition 
of the term ‘‘moving expenses’’ pro-
vided in section 217(b); the taxpayer 
must meet the conditions set forth in 
section 217(c); and, if the taxpayer re-
ceives a reimbursement or other ex-
pense allowance for an item of expense, 
the deduction for the portion of the ex-
pense reimbursed is allowable only to 
the extent that such reimbursement or 
other expense allowance is included in 
his gross income as provided in section 
217(e). The deduction is allowable only 
to a taxpayer who pays or incurs mov-
ing expenses in connection with his 
commencement of work as an em-
ployee and is not allowable to a tax-
payer who pays or incurs such expenses 
in connection with his commencement 
of work as a self-employed individual. 
The term employee as used in this sec-
tion has the same meaning as in 
§ 31.3401(c)–1 of this chapter (Employ-
ment Tax Regulations). All references 
to section 217 in this section are to sec-
tion 217 prior to the effective date of 
section 231 of the Tax Reform Act of 
1969 (83 Stat. 577). 

(2) Commencement of work. To be de-
ductible, the moving expenses must be 
paid or incurred by the taxpayer in 
connection with the commencement of 
work by him at a new principal place of 
work (see paragraph (c)(3) of this sec-
tion for a discussion of the term prin-
cipal place of work). While it is not nec-
essary that the taxpayer have a con-
tract or commitment of employment 
prior to his moving to a new location, 
the deduction is not allowable unless 
employment actually does occur. The 
term commencement includes (i) the be-
ginning of work by a taxpayer for the 
first time or after a substantial period 
of unemployment or part-time employ-
ment, (ii) the beginning of work by a 
taxpayer for a different employer, or 
(iii) the beginning of work by a tax-
payer for the same employer at a new 

location. To qualify as being in connec-
tion with the commencement of work, 
the move for which moving expenses 
are incurred must bear a reasonable 
proximity both in time and place to 
such commencement. In general, mov-
ing expenses incurred within one year 
of the date of the commencement of 
work are considered to be reasonably 
proximate to such commencement. 
Moving expenses incurred in relocating 
the taxpayer’s residence to a location 
which is farther from his new principal 
place of work than was his former resi-
dence are not generally to be consid-
ered as incurred in connection with 
such commencement of work. For ex-
ample, if A is transferred by his em-
ployer from place X to place Y and A’s 
old residence while he worked at place 
X is 25 miles from Y, A will not gen-
erally be entitled to deduct moving ex-
penses in moving to a new residence 40 
miles from Y even though the min-
imum distance limitation contained in 
section 217(c)(1) is met. If, however, A 
is required, as a condition of his em-
ployment, to reside at a particular 
place, or if such residency will result in 
an actual decrease in his commuting 
time or expense, the expenses of the 
move may be considered as incurred in 
connection with his commencement of 
work at place Y. 

(b) Definition of moving expenses—(1) 
In general. Section 217(b) defines the 
term moving expenses to mean only the 
reasonable expenses (i) of moving 
household goods and personal effects 
from the taxpayer’s former residence 
to his new residence, and (ii) of trav-
eling (including meals and lodging) 
from the taxpayer’s former residence 
to his new place of residence. The test 
of deductibility thus is whether the ex-
penses are reasonable and are incurred 
for the items set forth in (i) and (ii) 
above. 

(2) Reasonable expenses. (i) The term 
moving expenses includes only those ex-
penses which are reasonable under the 
circumstances of the particular move. 
Generally, expenses are reasonable 
only if they are paid or incurred for 
movement by the shortest and most di-
rect route available from the tax-
payer’s former residence to his new res-
idence by the conventional mode or 
modes of transportation actually used 
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and in the shortest period of time com-
monly required to travel the distance 
involved by such mode. Expenses paid 
or incurred in excess of a reasonable 
amount are not deductible. Thus, if 
moving or travel arrangements are 
made to provide a circuitous route for 
scenic, stopover, or other similar rea-
sons, the additional expenses resulting 
therefrom are not deductible since they 
do not meet the test of reasonableness. 

(ii) The application of this subpara-
graph may be illustrated by the fol-
lowing example: 

Example. A, an employee of the M Company 
works and maintains his principal residence 
in Boston, Massachusetts. Upon receiving or-
ders from his employer that he is to be 
transferred to M’s Los Angeles, California of-
fice, A motors to Los Angeles with his fam-
ily with stopovers at various cities between 
Boston and Los Angeles to visit friends and 
relatives. In addition, A detours into Mexico 
for sight-seeing. Because of the stopovers 
and tour into Mexico, A’s travel time and 
distance are increased over what they would 
have been had he proceeded directly to Los 
Angeles. To the extent that A’s route of 
travel between Boston and Los Angeles is in 
a generally southwesterly direction it may 
be said that he is traveling by the shortest 
and most direct route available by motor ve-
hicle. Since A’s excursion into Mexico is 
away from the usual Boston-Los Angeles 
route, the portion of the expenses paid or in-
curred attributable to such excursion is not 
deductible. Likewise, that portion of the ex-
penses attributable to A’s delays en route 
not necessitated by reasons of rest or repair 
of his vehicle are not deductible. 

(3) Expenses of moving household goods 
and personal effects. Expenses of moving 
household goods and personal effects 
include expenses of transporting such 
goods and effects owned by the tax-
payer or a member of his household 
from the taxpayer’s former residence 
to his new residence, and expenses of 
packing, crating and in-transit storage 
and insurance for such goods and ef-
fects. Expenses paid or incurred in 
moving household goods and personal 
effects to a taxpayer’s new residence 
from a place other than his former resi-
dence are allowable, but only to the ex-
tent that such expenses do not exceed 
the amount which would be allowable 
had such goods and effects been moved 
from the taxpayer’s former residence. 
Examples of items not deductible as 
moving expenses include, but are not 

limited to, storage charges (other than 
in-transit), costs incurred in the acqui-
sition of property, costs incurred and 
losses sustained in the disposition of 
property, penalties for breaking leases, 
mortgage penalties, expenses of refit-
ting rugs or draperies, expenses of con-
necting or disconnecting utilities, 
losses sustained on the disposal of 
memberships in clubs, tuition fees, and 
similar items. 

(4) Expenses of traveling. Expenses of 
traveling include the cost of transpor-
tation and of meals and lodging en 
route (including the date of arrival) of 
both the taxpayer and members of his 
household, who have both the tax-
payer’s former residence and the tax-
payer’s new residence as their principal 
place of abode, from the taxpayer’s 
former residence to his new place of 
residence. Expenses of traveling do not 
include, for example: living or other 
expenses of the taxpayer and members 
of his household following their date of 
arrival at the new place of residence 
and while they are waiting to enter the 
new residence or waiting for their 
household goods to arrive; expenses in 
connection with house or apartment 
hunting; living expenses preceding the 
date of departure for the new place of 
residence; expenses of trips for pur-
poses of selling property; expenses of 
trips to the former residence by the 
taxpayer pending the move by his fam-
ily to the new place of residence; or 
any allowance for depreciation. The de-
duction for traveling expenses is allow-
able for only one trip made by the tax-
payer and members of his household; 
however, it is not necessary that the 
taxpayer and all members of his house-
hold travel together or at the same 
time. 

(5) Residence. The term former resi-
dence refers to the taxpayer’s principal 
residence before his departure for his 
new principal place of work. The term 
new residence refers to the taxpayer’s 
principal residence within the general 
location of his new principal place of 
work. Thus, neither term includes 
other residences owned or maintained 
by the taxpayer or members of his fam-
ily or seasonal residences such as a 
summer beach cottage. Whether or not 
property is used by the taxpayer as his 
residence, and whether or not property 
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is used by the taxpayer as his principal 
residence (in the case of a taxpayer 
using more than one property as a resi-
dence), depends upon all the facts and 
circumstances in each case. Property 
used by the taxpayer as his principal 
residence may include a houseboat, a 
house trailer, or similar dwelling. The 
term new place of residence generally 
includes the area within which the tax-
payer might reasonably be expected to 
commute to his new principal place of 
work. The application of the terms 
former residence, new residence and new 
place of residence as defined in this 
paragraph and as used in section 
217(b)(1) may be illustrated in the fol-
lowing manner: Expenses of moving 
household goods and personal effects 
are moving expenses when paid or in-
curred for transporting such items 
from the taxpayer’s former residence 
to the taxpayer’s new residence (such 
as from one street address to another). 
Expenses of traveling, on the other 
hand, are limited to those incurred be-
tween the taxpayer’s former residence 
(a geographic point) and his new place 
of residence (a commuting area) up to 
and including the date of arrival. The 
date of arrival is the day the taxpayer 
secures lodging within that commuting 
area, even if on a temporary basis. 

(6) Individuals other than taxpayer. In 
addition to the expenses set forth in 
section 217(b)(1) which are attributable 
to the taxpayer alone, the same type of 
expenses attributable to certain indi-
viduals other than the taxpayer, if paid 
or incurred by the taxpayer, are de-
ductible. Those other individuals must 
(i) be members of the taxpayer’s house-
hold, and (ii) have both the taxpayer’s 
former residence and his new residence 
as their principal place of abode. A 
member of the taxpayer’s household 
may not be, for example, a tenant re-
siding in the taxpayer’s residence, nor 
an individual such as a servant, gov-
erness, chauffeur, nurse, valet, or per-
sonal attendant. 

(c) Conditions for allowance—(1) In 
general. Section 217(c) provides two 
conditions which must be satisfied in 
order for a deduction of moving ex-
penses to be allowed under section 
217(a). The first is a minimum distance 
requirement prescribed by section 
217(c)(1), and the second is a minimum 

period of employment requirement pre-
scribed by section 217(c)(2). 

(2) Minimum distance. For purposes of 
applying the minimum distance re-
quirement of section 217(c)(1) all tax-
payers are divided into one or the other 
of the following categories: taxpayers 
having a former principal place of 
work, and taxpayers not having a 
former principal place of work. In this 
latter category are individuals who are 
seeking full-time employment for the 
first time (for example, recent high 
school or college graduates), or individ-
uals who are re-entering the labor force 
after a substantial period of unemploy-
ment or part-time employment. 

(i) In the case of a taxpayer having a 
former principal place of work, section 
217(c)(1)(A) provides that no deduction 
is allowable unless the distance be-
tween his new principal place of work 
and his former residence exceeds by at 
least 20 miles the distance between his 
former principal place of work and 
such former residence. 

(ii) In the case of a taxpayer not hav-
ing a former principal place of work, 
section 217(c)(1)(B) provides that no de-
duction is allowable unless the dis-
tance between his new principal place 
of work and his former residence is at 
least 20 miles. 

(iii) For purposes of measuring dis-
tances under section 217(c)(1) all com-
putations are to be made on the basis 
of a straight-line measurement. 

(3) Principal place of work. (i) A tax-
payer’s ‘‘principal place of work’’ usu-
ally is the place at which he spends 
most of his working time. Generally, 
where a taxpayer performs services as 
an employee, his principal place of 
work is his employer’s plant, office, 
shop, store or other property. However, 
a taxpayer may have a principal place 
of work even if there is no one place at 
which he spends a substantial portion 
of his working time. In such case, the 
taxpayer’s principal place of work is 
the place at which his business activi-
ties are centered—for example, because 
he reports there for work, or is other-
wise required either by his employer or 
the nature of his employment to 
‘‘base’’ his employment there. Thus, 
while a member of a railroad crew, for 
example, may spend most of his work-
ing time aboard a train, his principal 
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place of work is his home terminal, 
station, or other such central point 
where he reports in, checks out, or re-
ceives instructions. In those cases 
where the taxpayer is employed by a 
number of employers on a relatively 
short-term basis, and secures employ-
ment by means of a union hall system 
(such as a construction or building 
trades worker), the taxpayer’s prin-
cipal place of work would be the union 
hall. 

(ii) In cases where a taxpayer has 
more than one employment (i.e., more 
than one employer at any particular 
time) his principal place of work is 
usually determined with reference to 
his principal employment. The location 
of a taxpayer’s principal place of work 
is necessarily a question of fact which 
must be determined on the basis of the 
particular circumstances in each case. 
The more important factors to be con-
sidered in making a factual determina-
tion regarding the location of a tax-
payer’s principal place of work are (a) 
the total time ordinarily spent by the 
taxpayer at each place, (b) the degree 
of the taxpayer’s business activity at 
each place, and (c) the relative signifi-
cance of the financial return to the 
taxpayer from each place. 

(iii) In general, a place of work is not 
considered to be the taxpayer’s prin-
cipal place of work for purposes of this 
section if the taxpayer maintains an 
inconsistent position, for example, by 
claiming an allowable deduction under 
section 162 (relating to trade or busi-
ness expenses) for traveling expenses 
‘‘while away from home’’ with respect 
to expenses incurred while he is not 
away from such place of work and after 
he has incurred moving expenses for 
which a deduction is claimed under 
this section. 

(4) Minimum period of employment. 
Under section 217(c)(2), no deduction is 
allowed unless, during the 12-month pe-
riod immediately following the tax-
payer’s arrival in the general location 
of his new principal place of work, he is 
a full-time employee, in such general 
location, during at least 39 weeks. 

(i) The 12-month period and the 39- 
week period set forth in section 
217(c)(2) are measured from the date of 
the taxpayer’s arrival in the general lo-
cation of his new principal place of 

work. Generally, the taxpayer’s date of 
arrival is the date of the termination 
of the last trip preceding the tax-
payer’s commencement of work on a 
regular basis, regardless of the date on 
which the taxpayer’s family or house-
hold goods and effects arrive. 

(ii) It is not necessary that the tax-
payer remain in the employ of the 
same employer for 39 weeks, but only 
that he be employed in the same gen-
eral location of his new principal place 
of work during such period. The general 
location of the new principal place of 
work refers to the area within which 
an individual might reasonably be ex-
pected to commute to such place of 
work, and will usually be the same 
area as is known as the new place of res-
idence; see paragraph (b)(5) of this sec-
tion. 

(iii) Only a week during which the 
taxpayer is a full-time employee quali-
fies as a week of work for purposes of 
the 39-week requirement of section 
217(c)(2). Whether an employee is a full- 
time employee during any particular 
week depends upon the customary 
practices of the occupation in the geo-
graphic area in which the taxpayer 
works. In the case of occupations 
where employment is on a seasonal 
basis, weeks occuring in the off-season 
when no work is required or available 
(as the case may be) may be counted as 
weeks of full-time employment only if 
the employee’s contract or agreement 
of employment covers the off-season 
period and the off-season period is less 
than 6 months. Thus, a school teacher 
whose employment contract covers a 
12-month period and who teaches on a 
full-time basis for more than 6 months 
in fulfillment of such contract is con-
sidered a full-time employee during the 
entire 12-month period. A taxpayer will 
not be deemed as other than a full-time 
employee during any week merely be-
cause of periods of involuntary tem-
porary absence from work, such as 
those due to illness, strikes, shutouts, 
layoffs, natural disasters, etc. 

(iv) In the case of taxpayers filing a 
joint return, either spouse may satisfy 
this 39-week requirement. However, 
weeks worked by one spouse may not 
be added to weeks worked by the other 
spouse in order to satisfy such require-
ment. 
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(v) The application of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. A is an electrician residing in 
New York City. Having heard of the possi-
bility of better employment prospects in 
Denver, Colorado, he moves himself, his fam-
ily and his household goods and personal ef-
fects, at his own expense, to Denver where he 
secures employment with the M Aircraft 
Corporation. After working full-time for 30 
weeks his job is terminated, and he subse-
quently moves to and secures employment in 
Los Angeles, California, which employment 
lasts for more than 39 weeks. Since A was 
not employed in the general location of his 
new principal place of employment while in 
Denver for at least 39 weeks, no deduction is 
allowable for moving expenses paid or in-
curred between New York City and Denver. A 
will be allowed to deduct only those moving 
expenses attributable to his move from Den-
ver to Los Angeles, assuming all other condi-
tions of section 217 are met. 

Example 2. Assume the same facts as in Ex-
ample 1, except that B, A’s wife, secures em-
ployment in Denver at the same time as A, 
and that she continues to work in Denver for 
at least 9 weeks after A’s departure for Los 
Angeles. Since she has met the 39-week re-
quirement in Denver, and assuming all other 
requirements of section 217 are met, the 
moving expenses paid by A attributable to 
the move from New York City to Denver will 
be allowed as a deduction, provided A and B 
filed a joint return. 

Example 3. Assume the same facts as in Ex-
ample 1, except that B, A’s wife, secures em-
ployment in Denver on the same day that A 
departs for Los Angeles, and continues to 
work in Denver for 9 weeks thereafter. Since 
neither A (who has worked 30 weeks) nor B 
(who has worked 9 weeks) has independently 
satisfied the 39-week requirement, no deduc-
tion for moving expenses attributable to the 
move from New York City to Denver is al-
lowable. 

(d) Rules for application of section 
217(c)(2)—(1) Inapplicability of 39-week 
test to reimbursed expenses. (i) Paragraph 
(1) of section 217(d) provides that the 
39-week employment condition of sec-
tion 217(c)(2) does not apply to any 
moving expense item to the extent that 
the taxpayer receives reimbursement 
or other allowance from his employer 
for such item. A reimbursement or 
other allowance to an employee for ex-
penses of moving, in the absence of a 
specific allocation by the employer, is 
allocated first to items deductible 
under section 217(a) and then, if a bal-

ance remains, to items not so deduct-
ible. 

(ii) The application of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. A, a recent college graduate, 
with his residence in Washington, DC, is 
hired by the M Corporation in San Fran-
cisco, California. Under the terms of the em-
ployment contract, M agrees to reimburse A 
for three-fifths of his moving expenses from 
Washington to San Francisco. A moves to 
San Francisco, and pays $1,000 for expenses 
incurred, for which he is reimbursed $600 by 
M. After working for M for a period of 3 
months, A becomes dissatisfied with the job 
and returns to Washington to continue his 
education. Since he has failed to satisfy the 
39-week requirement of section 217(c)(2) the 
expenses totaling $400 for which A has re-
ceived no reimbursement are not deductible. 
Under the special rule of section 217(d)(1), 
however, the deduction for the $600 reim-
bursed moving expenses is not disallowed by 
reason of section 217(c)(2). 

Example 2. B, a self-employed accountant, 
who works and resides in Columbus, Ohio, is 
hired by the N Company in St. Petersburg, 
Florida. Pursuant to its policy with respect 
to newly hired employees, N agrees to reim-
burse B to the extent of $1,000 of the expenses 
incurred by him in connection with his move 
to St. Petersburg, allocating $700 for the 
items specified in section 217(b)(1), and $300 
for ‘‘temporary living expenses.’’ B moves to 
St. Petersburg, and incurs $800 of ‘‘moving 
expenses’’ and $300 of ‘‘temporary living ex-
penses’’ in St. Petersburg. B receives reim-
bursement of $1,000 from N, which amount is 
included in his gross income. Assuming B 
fails to satisfy the 39-week test of section 
217(c)(2), he will nevertheless be allowed to 
deduct $700 as a moving expense. On the 
other hand, had N made no allocation be-
tween deductible and non-deductible items, 
B would have been allowed to deduct $800 
since, in the absence of a specific allocation 
of the reimbursement by N, it is presumed 
that the reimbursement was for items speci-
fied in section 217(b)(1) to the extent thereof. 

(2) Election of deduction before 39-week 
test is satisfied. (i) Paragraph (2) of sec-
tion 217(d) provides a special rule which 
applies in those cases where a taxpayer 
paid or incurred, in a particular tax-
able year, moving expenses which 
would be deductible in that taxable 
year except for the fact that the 39- 
week employment condition of section 
217(c)(2) has not been satisfied before 
the time prescribed by law (including 
extensions thereof) for filing the return 

VerDate Nov<24>2008 10:50 May 07, 2009 Jkt 217086 PO 00000 Frm 00502 Fmt 8010 Sfmt 8010 Y:\SGML\217086.XXX 217086



493 

Internal Revenue Service, Treasury § 1.217–1 

for such taxable year. The rule pro-
vides that where a taxpayer has paid or 
incurred moving expenses and as of the 
date prescribed by section 6072 for fil-
ing his return for such taxable year, in-
cluding extensions thereof as may be 
allowed under section 6081, there re-
mains unexpired a sufficient portion of 
the 12-month period so that it is still 
possible for the taxpayer to satisfy the 
39-week requirement, then the tax-
payer may elect to claim a deduction 
for such moving expenses on the return 
for such taxable year. The election 
shall be exercised by taking the deduc-
tion on the return filed within the time 
prescribed by section 6072 (including 
extensions as may be allowed under 
section 6081). It is not necessary that 
the taxpayer wait until the date pre-
scribed by law for filing his return in 
order to make the election. He may 
make the election on an early return 
based upon the facts known on the date 
such return is filed. However, an elec-
tion made on an early return will be-
come invalid if, as of the date pre-
scribed by law for filing the return, it 
is not possible for the taxpayer to sat-
isfy the 39-week requirement. 

(ii) In the event that a taxpayer does 
not elect to claim a deduction for mov-
ing expenses on the return for the tax-
able year in which such expenses were 
paid or incurred in accordance with (i) 
of this subparagraph, and the 39-week 
employment condition of section 
217(c)(2) (as well as all other require-
ments of section 217) is subsequently 
satisfied, then the taxpayer may file an 
amended return for the taxable year in 
which such moving expenses were paid 
or incurred on which he may claim a 
deduction under section 217. The tax-
payer may, in lieu of filing an amended 
return, file a claim for refund based 
upon the deduction allowable under 
section 217. 

(iii) The application of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. A is transferred by his em-
ployer, M, from Boston, Massachusetts, to 
Cleveland, Ohio, and begins working there on 
November 1, 1964, followed by his family and 
household goods and personal effects on No-
vember 15, 1964. Moving expenses are paid or 
incurred by A in 1964 in connection with this 
move. On April 15, 1965, when A files his in-
come tax return for the year 1964, A has been 

a full-time employee in Cleveland for ap-
proximately 24 weeks. Notwithstanding the 
fact that as of April 15, 1965, A has not satis-
fied the 39-week employment condition of 
section 217(c)(2) he may nevertheless elect to 
claim his 1964 moving expenses on his 1964 in-
come tax return since there is still sufficient 
time remaining before November 1, 1965, 
within which to satisfy the 39-week require-
ment. 

Example 2. Assume the facts are the same 
as in Example 1, except that as of April 15, 
1965, A has left the employ of M, and is in the 
process of seeking further employment in 
Cleveland. Since, under these conditions, A 
may be unsure whether or not he will be able 
to satisfy the 39-week requirement by No-
vember 1, 1965, he may not wish to avail him-
self of the election provided by section 
217(d)(2). In such event, A may wait until he 
has actually satisfied the 39-week require-
ment, at which time he may file an amended 
return claiming as a deduction the moving 
expenses paid or incurred in 1964. A may, in 
lieu of filing an amended return, file a claim 
for refund based upon a deduction for such 
expenses. Should A fail to satisfy the 39- 
week requirement on or before November 1, 
1965, no deduction is allowable for moving 
expenses incurred in 1964. 

(3) Recapture of deduction where 39- 
week test is not met. Paragraph (3) of 
section 217(d) provides a special rule 
which applies in cases where a tax-
payer has deducted moving expenses 
under the election provided in section 
217(d)(2) prior to his satisfying the 39- 
week employment condition of section 
217(c)(2), and the 39-week test is not 
satisfied during the taxable year imme-
diately following the taxable year in 
which the expenses were deducted. In 
such cases an amount equal to the ex-
penses which were deducted must be in-
cluded in the taxpayer’s gross income 
for the taxable year immediately fol-
lowing the taxable year in which the 
expenses were deducted. In the event 
the taxpayer has deducted moving ex-
penses under the election provided in 
section 217(d)(2) for the taxable year, 
and subsequently files an amended re-
turn for such year on which he elimi-
nates such deduction, such expenses 
will not be deemed to have been de-
ducted for purposes of the recapture 
rule of the preceding sentence. 

(e) Disallowance of deduction with re-
spect to reimbursements not included in 
gross income. Section 217(e) provides 
that no deduction shall be allowed 
under section 217 for any item to the 

VerDate Nov<24>2008 10:50 May 07, 2009 Jkt 217086 PO 00000 Frm 00503 Fmt 8010 Sfmt 8010 Y:\SGML\217086.XXX 217086



494 

26 CFR Ch. I (4–1–09 Edition) § 1.217–2 

extent that the taxpayer receives reim-
bursement or other expense allowance 
for such item unless the amount of 
such reimbursement or other expense 
allowance is included in his gross in-
come. A reimbursement or other allow-
ance to an employee for expenses of 
moving, in the absence of a specific al-
location by the employer, is allocated 
first to items deductible under section 
217(a) and then, if a balance remains, to 
items not so deductible. For purposes 
of this section, moving services fur-
nished in-kind, directly or indirectly, 
by a taxpayer’s employer to the tax-
payer or members of his household are 
considered as being a reimbursement or 
other allowance received by the tax-
payer for moving expenses. If a tax-
payer pays or incurs moving expenses 
and either prior or subsequent thereto 
receives reimbursement or other ex-
pense allowance for such item, no de-
duction is allowed for such moving ex-
penses unless the amount of the reim-
bursement or other expense allowance 
is included in his gross income in the 
year in which such reimbursement or 
other expense allowance is received. In 
those cases where the reimbursement 
or other expense allowance is received 
by a taxpayer for an item of moving ex-
pense subsequent to his having claimed 
a deduction for such item, and such re-
imbursement or other expense allow-
ance is properly excluded from gross 
income in the year in which received, 
the taxpayer must file an amended re-
turn for the taxable year in which the 
moving expenses were deducted and de-
crease such deduction by the amount of 
the reimbursement or other expense al-
lowance not included in gross income. 
This does not mean, however, that a 
taxpayer has an option to include or 
not include in his gross income an 
amount received as reimbursement or 
other expense allowance in connection 
with his move as an employee. This 
question remains one which must be 
resolved under section 61(a) (relating to 
the definition of gross income). 

[T.D. 6796, 30 FR 1038, Feb. 2, 1965, as amend-
ed by T.D. 7195, 37 FR 13535, July 11, 1972] 

§ 1.217–2 Deduction for moving ex-
penses paid or incurred in taxable 
years beginning after December 31, 
1969. 

(a) Allowance of deduction—(1) In gen-
eral. Section 217(a) allows a deduction 
from gross income for moving expenses 
paid or incurred by the taxpayer during 
the taxable year in connection with his 
commencement of work as an em-
ployee or as a self-employed individual 
at a new principal place of work. For 
purposes of this section, amounts are 
considered as being paid or incurred by 
an individual whether goods or services 
are furnished to the taxpayer directly 
(by an employer, a client, a customer, 
or similar person) or indirectly (paid to 
a third party on behalf of the taxpayer 
by an employer, a client, a customer, 
or similar person). A cash basis tax-
payer will treat moving expenses as 
being paid for purposes of section 217 
and this section in the year in which 
the taxpayer is considered to have re-
ceived such payment under section 82 
and § 1.82–1. No deduction is allowable 
under section 162 for any expenses in-
curred by the taxpayer in connection 
with moving from one residence to an-
other residence unless such expenses 
are deductible under section 162 with-
out regard to such change in residence. 
To qualify for the deduction under sec-
tion 217 the expenses must meet the 
definition of the term moving expenses 
provided in section 217(b) and the tax-
payer must meet the conditions set 
forth in section 217(c). The term em-
ployee as used in this section has the 
same meaning as in § 31.3401(c)–1 of this 
chapter (Employment Tax Regula-
tions). The term self-employed indi-
vidual as used in this section is defined 
in paragraph (f)(1) of this section. 

(2) Expenses paid in a taxable year 
other than the taxable year in which re-
imbursement representing such expenses is 
received. In general, moving expenses 
are deductible in the year paid or in-
curred. If a taxpayer who uses the cash 
receipts and disbursements method of 
accounting receives reimbursement for 
a moving expense in a taxable year 
other than the taxable year the tax-
payer pays such expense, he may elect 
to deduct such expense in the taxable 
year that he receives such reimburse-
ment, rather than the taxable year 
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when he paid such expense in any case 
where: 

(i) The expense is paid in a taxable 
year prior to the taxable year in which 
the reimbursement is received, or 

(ii) The expense is paid in the taxable 
year immediately following the taxable 
year in which the reimbursement is re-
ceived, provided that such expense is 
paid on or before the due date pre-
scribed for filing the return (deter-
mined with regard to any extension of 
time for such filing) for the taxable 
year in which the reimbursement is re-
ceived. 
An election to deduct moving expenses 
in the taxable year that the reimburse-
ment is received shall be made by 
claiming the deduction on the return, 
amended return, or claim for refund for 
the taxable year in which the reim-
bursement is received. 

(3) Commencement of work. (i) To be 
deductible the moving expenses must 
be paid or incurred by the taxpayer in 
connection with his commencement of 
work at a new principal place of work 
(see paragraph (c)(3) of this section for 
a discussion of the term principal place 
of work). Except for those expenses de-
scribed in section 217(b)(1) (C) and (D) 
it is not necessary for the taxpayer to 
have made arrangements to work prior 
to his moving to a new location; how-
ever, a deduction is not allowable un-
less employment or self-employment 
actually does occur. The term com-
mencement includes (a) the beginning of 
work by a taxpayer as an employee or 
as a self-employed individual for the 
first time or after a substantial period 
of unemployment or part-time employ-
ment, (b) the beginning of work by a 
taxpayer for a different employer or in 
the case of a self-employed individual 
in a new trade or business, or (c) the 
beginning of work by a taxpayer for 
the same employer or in the case of a 
self-employed individual in the same 
trade or business at a new location. To 
qualify as being in connection with the 
commencement of work, the move 
must bear a reasonable proximity both 
in time and place to such commence-
ment at the new principal place of 
work. In general, moving expenses in-
curred within 1 year of the date of the 
commencement of work are considered 
to be reasonably proximate in time to 

such commencement. Moving expenses 
incurred after the 1-year period may be 
considered reasonably proximate in 
time if it can be shown that cir-
cumstances existed which prevented 
the taxpayer from incurring the ex-
penses of moving within the 1-year pe-
riod allowed. Whether circumstances 
existed which prevented the taxpayer 
from incurring the expenses of moving 
within the period allowed is dependent 
upon the facts and circumstances of 
each case. The length of the delay and 
the fact that the taxpayer may have 
incurred part of the expenses of the 
move within the 1-year period allowed 
shall be taken into account in deter-
mining whether expenses incurred after 
such period are allowable. In general, a 
move is not considered to be reason-
ably proximate in place to the com-
mencement of work at the new 
princpal place of work where the dis-
tance between the taxpayer’s new resi-
dence and his new principal place of 
work exceeds the distance between his 
former residence and his new principal 
place of work. A move to a new resi-
dence which does not satisfy this test 
may, however, be considered reason-
ably proximate in place to the com-
mencement of work if the taxpayer can 
demonstrate, for example, that he is 
required to live at such residence as a 
condition of employment or that living 
at such residence will result in an ac-
tual decrease in commuting time or ex-
pense. For example, assume that in 
1977 A is transferred by his employer to 
a new principal place of work and the 
distance between his former residence 
and his new principal place of work is 
35 miles greater than was the distance 
between his former residence and his 
former principal place of work. How-
ever, the distance between his new resi-
dence and his new principal place of 
work is 10 miles greater than was the 
distance between his former residence 
and his new principal place of work. Al-
though the minimum distance require-
ment of section 217(c)(1) is met the ex-
penses of moving to the new residence 
are not considered as incurred in con-
nection with A’s commencement of 
work at his new principal place of work 
since the new residence is not proxi-
mate in place to the new place of work. 
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If, however, A can demonstrate, for ex-
ample, that he is required to live at 
such new residence as a condition of 
employment or if living at such new 
residence will result in an actual de-
crease in commuting time or expense, 
the expenses of the move may be con-
sidered as incurred in connection with 
A’s commencement of work at his new 
principal place of work. 

(ii) The provisions of subdivision (i) 
of this subparagraph may be illustrated 
by the following examples: 

Example 1. Assume that A is tranferred by 
his employer from Boston, MA, to Wash-
ington, DC. A moves to a new residence in 
Washington, DC, and commences work on 
February 1, 1971. A’s wife and his two chil-
dren remain in Boston until June 1972 in 
order to allow A’s children to complete their 
grade school education in Boston. On June 1, 
1972, A sells his home in Boston and his wife 
and children move to the new residence in 
Washington, DC. The expenses incurred on 
June 1, 1972, in selling the old residence and 
in moving A’s family, their household goods, 
and personal effects to the new residence in 
Washington are allowable as a deduction al-
though they were incurred 16 months after 
the date of the commencement of work by A 
since A has moved to and established a new 
residence in Washington, DC, and thus in-
curred part of the total expenses of the move 
prior to the expiration of the 1-year period. 

Example 2. Assume that A is transferred by 
his employer from Washington, DC, to Balti-
more, MD. A commences work on January 1, 
1971, in Baltimore. A commutes from his res-
idence in Washington to his new principal 
place of work in Baltimore for a period of 18 
months. On July 1, 1972, A decides to move to 
and establish a new residence in Baltimore. 
None of the moving expenses otherwise al-
lowable under section 217 may be deducted 
since A neither incurred the expenses within 
1 year nor has shown circumstances under 
which he was prevented from moving within 
such period. 

(b) Definition of moving expenses—(1) 
In general. Section 217(b) defines the 
term moving expenses to mean only the 
reasonable expenses (i) of moving 
household goods and personal effects 
from the taxpayer’s former residence 
to his new residence, (ii) of traveling 
(including meals and lodging) from the 
taxpayer’s former residence to his new 
place of residence, (iii) of traveling (in-
cluding meals and lodging), after ob-
taining employment, from the tax-
payer’s former residence to the general 
location of his new principal place of 

work and return, for the principal pur-
pose of searching for a new residence, 
(iv) of meals and lodging while occu-
pying temporary quarters in the gen-
eral location of the new principal place 
of work during any period of 30 con-
secutive days after obtaining employ-
ment, or (v) of a nature constituting 
qualified residence sale, purchase, or 
lease expenses. Thus, the test of de-
ductibility is whether the expenses are 
reasonable and are incurred for the 
items set forth in subdivisions (i) 
through (v) of this subparagraph. 

(2) Reasonable expenses. (i) The term 
moving expenses includes only those ex-
penses which are reasonable under the 
circumstances of the particular move. 
Expenses paid or incurred in excess of a 
reasonable amount are not deductible. 
Generally, expenses paid or incurred 
for movement of household goods and 
personal effects or for travel (including 
meals and lodging) are reasonable only 
to the extent that they are paid or in-
curred for such movement or travel by 
the shortest and most direct route 
available from the former residence to 
the new residence by the conventional 
mode or modes of transportation actu-
ally used and in the shortest period of 
time commonly required to travel the 
distance involved by such mode. Thus, 
if moving or travel arrangements are 
made to provide a circuitous route for 
scenic, stopover, or other similar rea-
sons, additional expenses resulting 
therefrom are not deductible since they 
are not reasonable nor related to the 
commencement of work at the new 
principal place of work. In addition, ex-
penses paid or incurred for meals and 
lodging while traveling from the 
former residence to the new place of 
residence or to the general location of 
the new principal place of work and re-
turn or occupying temporary quarters 
in the general location of the new prin-
cipal place of work are reasonable only 
if under the facts and circumstances 
involved such expenses are not lavish 
or extravagant. 

(ii) The application of this subpara-
graph may be illustrated by the fol-
lowing example: 

Example. A, an employee of the M Company 
works and maintains his residence in Boston, 
MA. Upon receiving orders from his em-
ployer that he is to be transferred to M’s Los 
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Angeles, CA, office, A motors to Los Angeles 
with his family with stopovers at various 
cities between Boston and Los Angeles to 
visit friends and relatives. In addition, A de-
tours into Mexico for sightseeing. Because of 
the stopovers and tour into Mexico, A’s trav-
el time and distance are increased over what 
they would have been had he proceeded di-
rectly to Los Angeles. To the extent that A’s 
route of travel between Boston and Los An-
geles is in a generally southwesterly direc-
tion it may be said that he is traveling by 
the shortest and most direct route available 
by motor vehicle. Since A’s excursion into 
Mexico is away from the usual Boston-Los 
Angeles route, the portion of the expenses 
paid or incurred attributable to such excur-
sion is not deductible. Likewise, that portion 
of the expenses attributable to A’s delay en 
route in visiting personal friends and sight-
seeing are not deductible. 

(3) Expense of moving household goods 
and personal effects. Expenses of moving 
household goods and personal effects 
include expenses of transporting such 
goods and effects from the taxpayer’s 
former residence to his new residence, 
and expenses of packing, crating, and 
in-transit storage and insurance for 
such goods and effects. Such expenses 
also include any costs of connecting or 
disconnecting utilities required be-
cause of the moving of household 
goods, appliances, or personal effects. 
Expenses of storing and insuring house-
hold goods and personal effects con-
stitute in-transit expenses if incurred 
within any consecutive 30-day period 
after the day such goods and effects are 
moved from the taxpayer’s former resi-
dence and prior to delivery at the tax-
payer’s new residence. Expenses paid or 
incurred in moving household goods 
and personal effects to the taxpayer’s 
new residence from a place other than 
his former residence are allowable, but 
only to the extent that such expenses 
do not exceed the amount which would 
be allowable had such goods and effects 
been moved from the taxpayer’s former 
residence. Expenses of moving house-
hold goods and personal effects do not 
include, for example, storage charges 
(other than in-transit), costs incurred 
in the acquisition of property, costs in-
curred and losses sustained in the dis-
position of property, penalties for 
breaking leases, mortgage penalties, 
expenses of refitting rugs or draperies, 
losses sustained on the disposal of 
memberships in clubs, tuition fees, and 

similar items. The above expenses 
may, however, be described in other 
provisions of section 217(b) and if so a 
deduction may be allowed for them 
subject to the allowable dollar limita-
tions. 

(4) Expenses of traveling from the 
former residence to the new place of resi-
dence. Expenses of traveling from the 
former residence to the new place of 
residence include the cost of transpor-
tation and of meals and lodging en 
route (including the date of arrival) 
from the taxpayer’s former residence 
to his new place of residence. Expenses 
of meals and lodging incurred in the 
general location of the former resi-
dence within 1 day after the former res-
idence is no longer suitable for occu-
pancy because of the removal of house-
hold goods and personal effects shall be 
considered as expenses of traveling for 
purposes of this subparagraph. The 
date of arrival is the day the taxpayer 
secures lodging at the new place of res-
idence, even if on a temporary basis. 
Expenses of traveling from the tax-
payer’s former residence to his new 
place of residence do not include, for 
example, living or other expenses fol-
lowing the date of arrival at the new 
place of residence and while waiting to 
enter the new residence or waiting for 
household goods to arrive, expenses in 
connection with house or apartment 
hunting, living expenses preceding date 
of departure for the new place of resi-
dence (other than expenses of meals 
and lodging incurred within 1 day after 
the former residence is no longer suit-
able for occupancy), expenses of trips 
for purposes of selling property, ex-
penses of trips to the former residence 
by the taxpayer pending the move by 
his family to the new place of resi-
dence, or any allowance for deprecia-
tion. The above expenses may, how-
ever, be described in other provisions of 
section 217(b) and if so a deduction may 
be allowed for them subject to the al-
lowable dollar limitations. The deduc-
tion for traveling expenses from the 
former residence to the new place of 
residence is allowable for only one trip 
made by the taxpayer and members of 
his household; however, it is not nec-
essary that the taxpayer and all mem-
bers of his household travel together or 
at the same time. 
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(5) Expenses of traveling for the prin-
cipal purpose of looking for a new resi-
dence. Expenses of traveling, after ob-
taining employment, from the former 
residence to the general location of the 
new principal place of work and return, 
for the principal purpose of searching 
for a new residence include the cost of 
transportation and meals and lodging 
during such travel and while at the 
general location of the new place of 
work for the principal purpose of 
searching for a new residence. How-
ever, such expenses do not include, for 
example, expenses of meals and lodging 
of the taxpayer and members of his 
household before departing for the new 
principal place of work, expenses for 
trips for purposes of selling property, 
expenses of trips to the former resi-
dence by the taxpayer pending the 
move by his family to the place of resi-
dence, or any allowance for deprecia-
tion. The above expenses may, how-
ever, be described in other provisions of 
section 217(b) and if so a deduction may 
be allowed for them. The deduction for 
expenses of traveling for the principal 
purpose of looking for a new residence 
is not limited to any number of trips 
by the taxpayer and by members of his 
household. In addition, the taxpayer 
and all members of his household need 
not travel together or at the same 
time. Moreover, a trip need not result 
in acquisition of a lease of property or 
purchase of property. An employee is 
considered to have obtained employ-
ment in the general location of the new 
principal place of work after he has ob-
tained a contract or agreement of em-
ployment. A self-employed individual 
is considered to have obtained employ-
ment when he has made substantial ar-
rangements to commence work at the 
new principal place of work (see para-
graph (f)(2) of this section for a discus-
sion of the term made substantial ar-
rangements to commence to work). 

(6) Expenses of occupying temporary 
quarters. Expenses of occupying tem-
porary quarters include only the cost 
of meals and lodging while occupying 
temporary quarters in the general loca-
tion of the new principal place of work 
during any period of 30 consecutive 
days after the taxpayer has obtained 
employment in such general location. 
Thus, expenses of occupying temporary 

quarters do not include, for example, 
the cost of entertainment, laundry, 
transportation, or other personal, liv-
ing family expenses, or expenses of oc-
cupying temporary quarters in the gen-
eral location of the former place of 
work. The 30 consecutive day period is 
any one period of 30 consecutive days 
which can begin, at the option of the 
taxpayer, on any day after the day the 
taxpayer obtains employment in the 
general location of the new principal 
place of work. 

(7) Qualified residence sale, purchase, 
or lease expenses. Qualified residence 
sale, purchase, or lease expenses (here-
inafter ‘‘qualified real estate ex-
penses’’) are only reasonable amounts 
paid or incurred for any of the fol-
lowing purposes: 

(i) Expenses incident to the sale or 
exchange by the taxpayer or his spouse 
of the taxpayer’s former residence 
which, but for section 217 (b) and (e), 
would be taken into account in deter-
mining the amount realized on the sale 
or exchange of the residence. These ex-
penses include real estate commis-
sions, attorneys’ fees, title fees, escrow 
fees, so called ‘‘points’’ or loan place-
ment charges which the seller is re-
quired to pay, State transfer taxes and 
similar expenses paid or incurred in 
connection with the sale or exchange. 
No deduction, however, is permitted 
under section 217 and this section for 
the cost of physical improvements in-
tended to enhance salability by im-
proving the condition or appearance of 
the residence. 

(ii) Expenses incident to the purchase 
by the taxpayer or his spouse of a new 
residence in the general location of the 
new principal place of work which, but 
for section 217 (b) and (e), would be 
taken into account in determining ei-
ther the adjusted basis of the new resi-
dence or the cost of a loan. These ex-
penses include attorney’s fees, escrow 
fees, appraisal fees, title costs, so- 
called ‘‘points’’ or loan placement 
charges not representing payments or 
prepayments of interest, and similar 
expenses paid or incurred in connection 
with the purchase of the new residence. 
No deduction, however, is permitted 
under section 217 and this section for 
any portion of real estate taxes or in-
surance, so-called ‘‘points’’ or loan 
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placement charges which are, in es-
sence, prepayments of interest, or the 
purchase price of the residence. 

(iii) Expenses incident to the settle-
ment of an unexpired lease held by the 
taxpayer or his spouse on property 
used by the taxpayer as his former resi-
dence. These expenses include consider-
ation paid to a lessor to obtain a re-
lease from a lease, attorneys’ fees, real 
estate commissions, or similar ex-
penses incident to obtaining a release 
from a lease or to obtaining an as-
signee or a sublessee such as the dif-
ference between rent paid under a pri-
mary lease and rent received under a 
sublease. No deduction, however, is 
permitted under section 217 and this 
section for the cost of physical im-
provement intended to enhance mar-
ketability of the leasehold by improv-
ing the condition or appearance of the 
residence. 

(iv) Expenses incident to the acquisi-
tion of a lease by the taxpayer or his 
spouse. These expenses include the cost 
of fees or commissions for obtaining a 
lease, a sublease, or an assignment of 
an interest in property used by the tax-
payer as his new residence in the gen-
eral location of the new principal place 
of work. No deduction, however, is per-
mitted under section 217 and this sec-
tion for payments or prepayments of 
rent or payments representing the cost 
of a security or other similar deposit. 
Qualified real estate expenses do not 
include losses sustained on the disposi-
tion of property or mortgage penalties, 
to the extent that such penalties are 
otherwise deductible as interest. 

(8) Residence. The term former resi-
dence refers to the taxpayer’s principal 
residence before his departure for his 
new principal place of work. The term 
new residence refers to the taxpayer’s 
principal residence within the general 
location of his new principal place of 
work. Thus, neither term includes 
other residences owned or maintained 
by the taxpayer or members of his fam-
ily or seasonal residences such as a 
summer beach cottage. Whether or not 
property is used by the taxpayer as his 
principal residence depends upon all 
the facts and circumstances in each 
case. Property used by the taxpayer as 
his principal residence may include a 
houseboat, a housetrailer, or similar 

dwelling. The term new place of resi-
dence generally includes the area with-
in which the taxpayer might reason-
ably be expected to commute to his 
new principal place of work. 

(9) Dollar limitations. (i) Expenses de-
scribed in subparagraphs (A) and (B) of 
section 217(b)(1) are not subject to an 
overall dollar limitation. Thus, assum-
ing all other requirements of section 
217 are satisfied, a taxpayer who, in 
connection with his commencement of 
work at a new principal place of work, 
pays or incurs reasonable expenses of 
moving household goods and personal 
effects from his former residence to his 
new place of residence and reasonable 
expenses of traveling, including meals 
and lodging, from his former residence 
to his new place of residence is per-
mitted to deduct the entire amount of 
these expenses. 

(ii) Expenses described in subpara-
graphs (C), (D), and (E) of section 
217(b)(1) are subject to an overall dollar 
limitation for each commencement of 
work of 3,000 ($2,500 in the case of a 
commencement of work in a taxable 
year beginning before January 1, 1977), 
of which the expenses described in sub-
paragraphs (C) and (D) of section 
217(b)(1) cannot exceed $1,500 ($1,000 in 
the case of a commencement of work in 
a taxable year beginning before Janu-
ary 1, 1977). The dollar limitation ap-
plies to the amount of expenses paid or 
incurred in connection with each com-
mencement of work and not to the 
amount of expenses paid or incurred in 
each taxable year. Thus, for example, a 
taxpayer who paid or incurred $2,000 of 
expenses described in subparagraphs 
(C), (D), and (E) of section 217(b)(1) in 
taxable year 1977 in connection with 
his commencement of work at a prin-
cipal place of work and paid or in-
curred an additional $2,000 of such ex-
penses in taxable year 1978 in connec-
tion with the same commencement of 
work is permitted to deduct the $2,000 
of such expenses paid or incurred in 
taxable year 1977 and only $1,000 of 
such expenses paid or incurred in tax-
able year 1978. 

(iii) A taxpayer who pays or incurs 
expenses described in subparagraphs 
(C), (D), and (E) of section 217(b)(1) in 
connection with the same commence-
ment of work may choose to deduct 
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any combination of such expenses 
within the dollar amounts specified in 
subdivision (ii) of this subparagraph. 
For example, a taxpayer who pays or 
incurs such expenses in connection 
with the same commencement of work 
may either choose to deduct: (a) Ex-
penses described in subparagraphs (C) 
and (D) of section 217(b)(1) to the ex-
tent of $1,500 ($1,000 in the case of a 
commencement of work in a taxable 
year beginning before January 1, 1977) 
before deducting any of the expenses 
described in subparagraph (E) of such 
section, or (b) expenses described in 
subparagraph (E) of section 217(b)(1) to 
the extent of $3,000 ($2,500 in the case of 
a commencement of work in a taxable 
year beginning before January 1, 1977) 
before deducting any of the expenses 
described in subparagraphs (C) and (D) 
of such section. 

(iv) For the purpose of computing the 
dollar limitation contained in subpara-
graph (A) of section 217(b)(3) a com-
mencement of work by a taxpayer at a 
new principal place of work and a com-
mencement of work by his spouse at a 
new principal place of work which are 
in the same general location constitute 
a single commencement of work. Two 
principal places of work are treated as 
being in the same general location 
where the taxpayer and his spouse re-
side together and commute to their 
principal places of work. Two principal 
places of work are not treated as being 
in the same general location where, as 
of the close of the taxable year, the 
taxpayer and his spouse have not 
shared the same new residence nor 
made specific plans to share the same 
new residence within a determinable 
time. Under such circumstances, the 
separate commencements of work by a 
taxpayer and his spouse will be consid-
ered separately in assigning the dollar 
limitations and expenses to the appro-
priate return in the manner described 
in subdivisions (v) and (vi) of this sub-
paragraph. 

(v) Moving expenses (described in 
subparagraphs (C), (D), and (E) of sec-
tion 217(b)(1)), paid or incurred with re-
spect to the commencement of work by 
both a husband and wife which is con-
sidered a single commencement of 
work under subdivision (iv) of this sub-
paragraph are subject to an overall dol-

lar limitation of $3,000 ($2,500 in the 
case of a commencement of work in a 
taxable year beginning before January 
1, 1977), per move of which the expenses 
described in subparagraphs (C) and (D) 
of section 217(b)(1) cannot exceed $1,500 
($1,000 in the case of a commencement 
of work in a taxable year beginning be-
fore January 1, 1977). If separate re-
turns are filed with respect to the com-
mencement of work by both a husband 
and wife which is considered a single 
commencement of work under subdivi-
sion (iv) of this subparagraph, moving 
expenses (described in subparagraphs 
(C), (D), and (E) of section 217(b)(1)) are 
subject to an overall dollar limitation 
of $1,500 ($1,250 in the case of a com-
mencement of work in a taxable year 
beginning before January 1, 1977), per 
move of which the expenses described 
in subparagraphs (C) and (D) of section 
217(b)(1) cannot exceed $750 ($500 in the 
case of a commencement of work in a 
taxable year beginning before January 
1, 1977) with respect to each return. 
Where moving expenses are paid or in-
curred in more than 1 taxable year 
with respect to a single commence-
ment of work by a husband and wife 
they shall, for purposes of applying the 
dollar limitations to such move, be 
subject to a $3,000 and $1,500 limitation 
($2,500 and $1,000, respectively, in the 
case of a commencement of work in a 
taxable year beginning before January 
1, 1977) for all such years that they file 
a joint return and shall be subject to a 
separate $1,500 and $750 limitation 
($1,250 and $500, respectively, in the 
case of a commencement of work in a 
taxable year beginning before January 
1, 1977) for all such years that they file 
separate returns. If a joint return is 
filed for the first taxable year moving 
expenses are paid or incurred with re-
spect to a move but separate returns 
are filed in a subsequent year, the un-
used portion of the amount which may 
be deducted shall be allocated equally 
between the husband and wife in the 
later year. If separate returns are filed 
for the first taxable year such moving 
expenses are paid or incurred but a 
joint return is filed in a subsequent 
year, the deductions claimed on their 
separate returns shall be aggregated 
for purposes of determining the unused 
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portion of the amount which may be 
deducted in the later year. 

(vi) The application of subdivisions 
(iv) and (v) of this subparagraph may 
be illustrated by the following exam-
ples: 

Example 1. A, who was transferred by his 
employer, effective January 15, 1977, moved 
from Boston, MA, to Washington, DC. A’s 
wife was transferred by her employer, effec-
tive January 15, 1977, from Boston, MA, to 
Baltimore, MD. A and his wife reside to-
gether at the same new residence. A and his 
wife are cash basis taxpayers and file a joint 
return for taxable year 1977. Because A and 
his wife reside together at the new residence, 
the commencement of work by both is con-
sidered a single commencement of work 
under subdivision (iv) of this subparagraph. 
They are permitted to deduct with respect to 
their commencement of work in Washington 
and Baltimore up to $3,000 of the expenses 
described in subparagraphs (C), (D), and (E) 
of section 217(b)(1) of which the expenses de-
scribed in subparagraphs (C) and (D) of such 
section cannot exceed $1,500. 

Example 2. Assume the same facts as in Ex-
ample 1 except that for taxable year 1977, A 
and his wife file separate returns. Because A 
and his wife reside together, the commence-
ment of work by both is considered a single 
commencement of work under subdivision 
(iv) of this subparagraph. A is permitted to 
deduct with respect to his commencement of 
work in Washington up to $1,500 of the ex-
penses described in subparagraphs (C), (D), 
and (E) of section 217(b)(1) of which the ex-
penses described in subparagraphs (C) and 
(D) cannot exceed $750. A is not permitted to 
deduct any of the expenses described in sub-
paragraphs (C), (D), and (E) of section 
217(b)(1) paid by his wife in connection with 
her commencement of work at a new prin-
cipal place of work. A’s wife is permitted to 
deduct with respect to her commencement of 
work in Baltimore up to $1,500 of the ex-
penses described in subparagraphs (C), (D), 
and (E) of section 217(b)(1) that are paid by 
her of which the expenses described in sub-
paragraphs (C) and (D) cannot exceed $750. 
A’s wife is not permitted to deduct any of 
the expenses described in subparagraphs (C), 
(D), and (E) of section 217(b)(1) paid by A in 
connection with his commencement of work 
in Washington, DC. 

Example 3. Assume the same facts as in Ex-
ample 1 except that A and his wife take up 
separate residences in Washington and Balti-
more, do not reside together during the en-
tire taxable year, and have no specific plans 
to reside together. The commencement of 
work by A in Washington, DC, and by his 
wife in Baltimore are considered separate 
commencements of work since their prin-
cipal places of work are not treated as being 

in the same general location. If A and his 
wife file a joint return for taxable year 1977, 
the moving expenses described in subpara-
graphs (C), (D), and (E) of section 217(b)(1) 
paid in connection with the commencement 
of work by A in Washington, DC, and his wife 
in Baltimore, MD, are subject to an overall 
limitation of $6,000 of which the expenses de-
scribed in subparagrahs (C) and (D) cannot 
exceed $3,000. If A and his wife file separate 
returns for taxable year 1977, A may deduct 
up to $3,000 of the expenses described in sub-
paragraphs (C), (D), and (E) of which the ex-
penses described in subparagraphs (C) and 
(D) cannot exceed $1,500. A’s wife may deduct 
up to $3,000 of the expenses described in sub-
paragraphs (C), (D), and (E) of which the ex-
penses described in subparagraphs (C) and 
(D) cannot exceed $1,500. 

(10) Individuals other than taxpayer. (i) 
In addition to the expenses set forth in 
subparagraphs (A) through (D) of sec-
tion 217(b)(1) attributable to the tax-
payer alone, the same type of expenses 
attributable to certain individuals 
other than the taxpayer, if paid or in-
curred by the taxpayer, are deductible. 
These other individuals must be mem-
bers of the taxpayer’s household, and 
have both the taxpayer’s former resi-
dence and his new residence as their 
principal place of abode. A member of 
the taxpayer’s household includes any 
individual residing at the taxpayer’s 
residence who is neither a tenant nor 
an employee of the taxpayer. Thus, for 
example, a member of the taxpayer’s 
household may not be an individual 
such as a servant, governess, chauffeur, 
nurse, valet, or personal attendant. 
However, for purposes of this para-
graph, a tenant or employee will be 
considered a member of the taxpayer’s 
household where the tenant or em-
ployee is a dependent of the taxpayer 
as defined in section 152. 

(ii) In addition to the expenses set 
forth in section 217(b)(2) paid or in-
curred by the taxpayer attributable to 
property sold, purchased, or leased by 
the taxpayer alone, the same type of 
expenses paid or incurred by the tax-
payer attributable to property sold, 
purchased, or leased by the taxpayer’s 
spouse or by the taxpayer and his 
spouse are deductible providing such 
property is used by the taxpayer as his 
principal place of residence. 

(c) Conditions for allowance—(1) In 
general. Section 217(c) provides two 
conditions which must be satisfied in 
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order for a deduction of moving ex-
penses to be allowed under section 
217(a). The first is a minimum distance 
condition prescribed by section 
217(c)(1), and the second is a minimum 
period of employment condition pre-
scribed by section 217(c)(2). 

(2) Minimum distance. For purposes of 
applying the minimum distance condi-
tion of section 217(c)(1) all taxpayers 
are divided into one or the other of the 
following categories: Taxpayers having 
a former principal place of work, and 
taxpayers not having a former prin-
cipal place of work. Included in this 
latter category are individuals who are 
seeking fulltime employment for the 
first time either as an employee or on 
a self- employed basis (for example, re-
cent high school or college graduates), 
or individuals who are reentering the 
labor force after a substantial period of 
unemployment or part-time employ-
ment. 

(i) In the case of a taxpayer having a 
former principal place of work, section 
217(c)(1)(A) provides that no deduction 
is allowable unless the distance be-
tween the former residence and the 
new principal place of work exceeds by 
at least 35 miles (50 miles in the case of 
expenses paid or incurred in taxable 
years beginning before January 1, 1977) 
the distance between the former resi-
dence and the former principal place of 
work. 

(ii) In the case of a taxpayer not hav-
ing a former principal place of work, 
section 217(c)(1)(B) provides that no de-
duction is allowable unless the dis-
tance between the former residence and 
the new principal place of work is at 
least 35 miles (50 miles in the case of 
expenses paid or incurred in taxable 
years beginning before January 1, 1977). 

(iii) For purposes of measuring dis-
tances under section 217(c)(1) the dis-
tance between two geographic points is 
measured by the shortest of the more 
commonly traveled routes between 
such points. The shortest of the more 
commonly traveled routes refers to the 
line of travel and the mode or modes of 
transportation commonly used to go 
between two geographic points com-
prising the shortest distance between 
such points irrespective of the route 
used by the taxpayer. 

(3) Principal place of work. (i) A tax-
payer’s principal place of work usually 
is the place where he spends most of 
his working time. The principal place 
of work of a taxpayer who performs 
services as an employee is his employ-
er’s plant, office, shop, store, or other 
property. The principal place of work 
of a taxpayer who is self-employed is 
the plant, office, shop, store, or other 
property which serves as the center of 
his business activities. However, a tax-
payer may have a principal place of 
work even if there is no one place 
where he spends a substantial portion 
of his working time. In such case, the 
taxpayer’s principal place of work is 
the place where his business activities 
are centered—for example, because he 
reports there for work, or is required 
either by his employer or the nature of 
his employment to ‘‘base’’ his employ-
ment there. Thus, while a member of a 
railroad crew may spend most of his 
working time aboard a train, his prin-
cipal place of work is his home ter-
minal, station, or other such central 
point where he reports in, checks out, 
or receives instructions. The principal 
place of work of a taxpayer who is em-
ployed by a number of employers on a 
relatively short-term basis, and secures 
employment by means of a union hall 
system (such as a construction or 
building trades worker) would be the 
union hall. 

(ii) Where a taxpayer has more than 
one employment (i.e., the taxpayer is 
employed by more than one employer, 
or is self-employed in more than one 
trade or business, or is an employee 
and is self-employed at any particular 
time) his principal place of work is de-
termined with reference to his prin-
cipal employment. The location of a 
taxpayer’s principal place of work is a 
question of fact determined on the 
basis of the particular circumstances 
in each case. The more important fac-
tors to be considered in making this 
determination are (a) the total time or-
dinarily spent by the taxpayer at each 
place, (b) the degree of the taxpayer’s 
business activity at each place, and (c) 
the relative significance of the finan-
cial return to the taxpayer from each 
place. 
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(iii) Where a taxpayer maintains in-
consistent positions by claiming a de-
duction for expenses of meals and lodg-
ing while away from home (incurred in 
the general location of the new prin-
cipal place of work) under section 162 
(relating to trade or business expenses) 
and by claiming a deduction under this 
section for moving expenses incurred in 
connection with the commencement of 
work at such place of work, it will be 
a question of facts and circumstances 
as to whether such new place of work 
will be considered a principal place of 
work, and accordingly, which category 
of deductions he will be allowed. 

(4) Minimum period of employment. (i) 
Under section 217(c)(2) no deduction is 
allowed unless: 

(a) Where a taxpayer is an employee, 
during the 12-month period imme-
diately following his arrival in the gen-
eral location of the new principal place 
of work, he is a full-time employee, in 
such general location, during at least 
39 weeks, or 

(b) Where a taxpayer is a self-em-
ployed individual (including a taxpayer 
who is also an employee, but is unable 
to satisfy the requirements of the 39- 
week test of (a) of this subdivision (i)), 
during the 24-month period imme-
diately following his arrival in the gen-
eral location of the new principal place 
of work, he is a full-time employee or 
performs services as a self-employed 
individual on a full-time basis, in such 
general location, during at least 78 
weeks, of which not less than 39 weeks 
are during the 12-month period referred 
to above. 
Where a taxpayer works as an em-
ployee and at the same time performs 
services as a self-employed individual 
his principal employment (determined 
according to subdivision (i) of subpara-
graph (3) of this paragraph) governs 
whether the 39-week or 78-week test is 
applicable. 

(ii) The 12-month period and the 39- 
week period set forth in subparagraph 
(A) of section 217(c)(2) and the 12- and 
24-month periods as well as 39- and 78- 
week periods set forth in subparagraph 
(B) of such section are measured from 
the date of the taxpayer’s arrival in 
the general location of the new prin-
cipal place of work. Generally, date of 
arrival is the date of the termination 

of the last trip preceding the tax-
payer’s commencement of work on a 
regular basis and is not the date the 
taxpayer’s family or household goods 
and effects arrive. 

(iii) The taxpayer need not remain in 
the employ of the same employer or re-
main self-employed in the same trade 
or business for the required number of 
weeks. However, he must be employed 
in the same general location of the new 
principal place of work during such pe-
riod. The general location of the new 
principal place of work refers to a gen-
eral commutation area and is usually 
the same area as the ‘‘new place of res-
idence’’; see paragraph (b)(8) of this 
section. 

(iv) Only those weeks during which 
the taxpayer is a full-time employee or 
during which he performs services as a 
self-employed individual on a full-time 
basis qualify as a week of work for pur-
poses of the minimum period of em-
ployment condition of section 217(c)(2). 

(a) Whether an employee is a full- 
time employee during any particular 
week depends upon the customary 
practices of the occupation in the geo-
graphic area in which the taxpayer 
works. Where employment is on a sea-
sonal basis, weeks occurring in the off- 
season when no work is required or 
available may be counted as weeks of 
full-time employment only if the em-
ployee’s contract or agreement of em-
ployment covers the off-season period 
and such period is less than 6 months. 
Thus, for example, a schoolteacher 
whose employment contract covers a 
12-month period and who teaches on a 
full-time basis for more than 6 months 
is considered a full-time employee dur-
ing the entire 12-month period. A tax-
payer will be treated as a full-time em-
ployee during any week of involuntary 
temporary absence from work because 
of illness, strikes, shutouts, layoffs, 
natural disasters, etc. A taxpayer will, 
also, be treated as a full-time employee 
during any week in which he volun-
tarily absents himself from work for 
leave or vacation provided for in his 
contract or agreement of employment. 

(b) Whether a taxpayer performs 
services as a self-employed individual 
on a full-time basis during any par-
ticular week depends on the practices 
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of the trade or business in the geo-
graphic area in which the taxpayer 
works. For example, a self-employed 
dentist maintaining office hours 4 days 
a week is considered to perform serv-
ices as a self-employed individual on a 
full-time basis providing it is not un-
usual for other self-employed dentists 
in the geographic area in which the 
taxpayer works to maintain office 
hours only 4 days a week. Where a 
trade or business is seasonal, weeks oc-
curring during the off-season when no 
work is required or available may be 
counted as weeks of performance of 
services on a full-time basis only if the 
off-season is less than 6 months and the 
taxpayer performs services on a full- 
time basis both before and after the 
off-season. For example, a taxpayer 
who owns and operates a motel at a 
beach resort is considered to perform 
services as a self-employed individual 
on a full-time basis if the motel is 
closed for a period not exceeding 6 
months during the off-season and if he 
performs services on a full-time basis 
as the operator of a motel both before 
and after the off-season. A taxpayer 
will be treated as performing services 
as a self-employed individual on a full- 
time basis during any week of involun-
tary temporary absence from work be-
cause of illness, strikes, natural disas-
ters, etc. 

(v) Where taxpayers file a joint re-
turn, either spouse may satisfy the 
minimum period of employment condi-
tion. However, weeks worked by one 
spouse may not be added to weeks 
worked by the other spouse in order to 
satisfy such condition. The taxpayer 
seeking to satisfy the minimum period 
of employment condition must satisfy 
the condition applicable to him. Thus, 
if a taxpayer is subject to the 39-week 
condition and his spouse is subject to 
the 78-week condition and the taxpayer 
satisfies the 39-week condition, his 
spouse need not satisfy the 78-week 
condition. On the other hand, if the 
taxpayer does not satisfy the 39-week 
condition, his spouse in such case must 
satisfy the 78-week condition. 

(vi) The application of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. A is an electrician residing in 
New York City. He moves himself, his fam-

ily, and his household goods and personal ef-
fects, at his own expense, to Denver where he 
commences employment with the M Aircraft 
Corporation. After working full-time for 30 
weeks he voluntarily leaves his job, and he 
subsequently moves to and commences em-
ployment in Los Angeles, CA, which employ-
ment lasts for more than 39 weeks. Since A 
was not employed in the general location of 
his new principal place of employment in 
Denver for at least 39 weeks, no deduction is 
allowable for moving expenses paid or in-
curred between New York City and Denver. A 
will be allowed to deduct only those moving 
expenses attributable to his move from Den-
ver to Los Angeles, assuming all other condi-
tions of section 217 are met. 

Example 2. Assume the same facts as in Ex-
ample 1, except that A’s wife commences em-
ployment in Denver at the same time as A, 
and that she continues to work in Denver for 
at least 9 weeks after A’s departure for Los 
Angeles. Since she has met the 39-week re-
quirement in Denver, and assuming all other 
requirements of section 217 are met, the 
moving expenses paid by A attributable to 
the move from New York City to Denver will 
be allowed as a deduction, provided A and his 
wife file a joint return. If A and his wife file 
separate returns moving expenses paid by 
A’s wife attributable to the move from New 
York City to Denver will be allowed as a de-
duction on A’s wife’s return. 

Example 3. Assume the same facts as in Ex-
ample 1, except that A’s wife commences em-
ployment in Denver on the same day that A 
departs for Los Angeles, and continues to 
work in Denver for 9 weeks thereafter. Since 
neither A (who has worked 30 weeks) nor his 
wife (who has worked 9 weeks) has independ-
ently satisfied the 39-week requirement, no 
deduction for moving expenses attributable 
to the move from New York City to Denver 
is allowable. 

(d) Rules for application of section 
217(c)(2)—(1) Inapplicability of minimum 
period of employment condition in certain 
cases. Section 217(d)(1) provides that 
the minimum period of employment 
condition of section 217(c)(2) does not 
apply in the case of a taxpayer who is 
unable to meet such condition by rea-
son of: 

(i) Death or disability, or 
(ii) Involuntary separation (other 

than for willfull misconduct) from the 
service of an employer or separation by 
reason of transfer for the benefit of an 
employer after obtaining full-time em-
ployment in which the taxpayer could 
reasonably have been expected to sat-
isfy such condition. 
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For purposes of subdivision (i) of this 
paragraph disability shall be deter-
mined according to the rules in section 
72(m)(7) and § 1.72–17(f). Subdivision (ii) 
of this subparagraph applies only 
where the taxpayer has obtained full- 
time employment in which he could 
reasonably have been expected to sat-
isfy the minimum period of employ-
ment condition. A taxpayer could rea-
sonably have been expected to satisfy 
the minimum period of employment 
condition if at the time he commences 
work at the new principal place of 
work he could have been expected, 
based upon the facts known to him at 
such time, to satisfy such condition. 
Thus, for example, if the taxpayer at 
the time of transfer was not advised by 
his employer that he planned to trans-
fer him within 6 months to another 
principal place of work, the taxpayer 
could, in the absence of other factors, 
reasonably have been expected to sat-
isfy the minimum employment period 
condition at the time of the first trans-
fer. On the other hand, a taxpayer 
could not reasonably have been ex-
pected to satisfy the minimum employ-
ment condition if at the time of the 
commencement of the move he knew 
that his employer’s retirement age pol-
icy would prevent his satisfying the 
minimum employment period condi-
tion. 

(2) Election of deduction before min-
imum period of employment condition is 
satisfied. (i) Paragraph (2) of section 
217(d) provides a rule which applies 
where a taxpayer paid or incurred, in a 
taxable year, moving expenses which 
would be deductible in that taxable 
year except that the minimum period 
of employment condition of section 
217(c)(2) has not been satisfied before 
the time prescribed by law for filing 
the return for such taxable year. The 
rule provides that where a taxpayer 
has paid or incurred moving expenses 
and as of the date prescribed by section 
6072 for filing his return for such tax-
able year (determined with regard to 
extensions of time for filing) there re-
mains unexpired a sufficient portion of 
the 12-month or the 24-month period so 
that it is still possible for the taxpayer 
to satisfy the applicable period of em-
ployment condition, the taxpayer may 
elect to claim a deduction for such 

moving expenses on the return for such 
taxable year. The election is exercised 
by taking the deduction on the return. 

(ii) Where a taxpayer does not elect 
to claim a deduction for moving ex-
penses on the return for the taxable 
year in which such expenses were paid 
or incurred in accordance with subdivi-
sion (i) of this subparagraph and the 
applicable minimum period of employ-
ment condition of section 217(c)(2) (as 
well as all other requirements of sec-
tion 217) is subsequently satisfied, the 
taxpayer may file an amended return 
or a claim for refund for the taxable 
year such moving expenses were paid 
or incurred on which he may claim a 
deduction under section 217. 

(iii) The application of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. A is transferred by his employer 
from Boston, MA, to Cleveland, OH. He be-
gins working there on November 1, 1970. 
Moving expenses are paid by A in 1970 in con-
nection with this move. On April 15, 1971, 
when he files his income tax return for the 
year 1970, A has been a full-time employee in 
Cleveland for approximately 24 weeks. Al-
though he has not satisfied the 39-week em-
ployment condition at this time, A may 
elect to claim his 1970 moving expenses on 
his 1970 income tax return as there is still 
sufficient time remaining before November 1, 
1971, to satisfy such condition. 

Example 2. Assume the same facts as in Ex-
ample 1, except that on April 15, 1971, A has 
voluntarily left his employer and is looking 
for other employment in Cleveland. A may 
not be sure he will be able to meet the 39- 
week employment condition by November 1, 
1971. Thus, he may if he wishes wait until 
such condition is met and file an amended 
return claiming as a deduction the expenses 
paid in 1970. Instead of filing an amended re-
turn A may file a claim for refund based on 
a deduction for such expenses. If A fails to 
meet the 39-week employment condition on 
or before November 1, 1971, no deduction is 
allowable for such expenses. 

Example 3. B is a self-employed accountant. 
He moves from Rochester, NY, to New York, 
NY, and begins to work there on December 1, 
1970. Moving expenses are paid by B in 1970 
and 1971 in connection with this move. On 
April 15, 1971, when he files his income tax 
return for the year 1970, B has been per-
forming services as a self-employed indi-
vidual on a full-time basis in New York City 
for approximately 20 weeks. Although he has 
not satisfied the 78-week employment condi-
tion at this time, A may elect to claim his 
1970 moving expenses on his 1970 income tax 
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return as there is still sufficient time re-
maining before December 1, 1972, to satisfy 
such condition. On April 15, 1972, when he 
files his income tax return for the year 1971, 
B has been performing services as a self-em-
ployed individual on a full-time basis in New 
York City for approximately 72 weeks. Al-
though he has not met the 78-week employ-
ment condition at this time, B may elect to 
claim his 1971 moving expenses on his 1971 in-
come tax return as there is still sufficient 
time remaining before December 1, 1972, to 
satisfy such requirement. 

(3) Recapture of deduction. Paragraph 
(3) of section 217(d) provides a rule 
which applies where a taxpayer has de-
ducted moving expenses under the elec-
tion provided in section 217(d)(2) prior 
to satisfying the applicable minimum 
period of employment condition and 
such condition cannot be satisfied at 
the close of a subsequent taxable year. 
In such cases an amount equal to the 
expenses deducted must be included in 
the taxpayer’s gross income for the 
taxable year in which the taxpayer is 
no longer able to satisfy such min-
imum period of employment condition. 
Where the taxpayer has deducted mov-
ing expenses under the election pro-
vided in section 217(d)(2) for the tax-
able year and subsequently files an 
amended return for such year on which 
he does not claim the deduction, such 
expenses are not treated as having been 
deducted for purposes of the recapture 
rule of the preceding sentence. 

(e) Denial of double benefit—(1) In gen-
eral. Section 217(e) provides a rule for 
computing the amount realized and the 
basis where qualified real estate ex-
penses are allowed as a deduction 
under section 217(a). 

(2) Sale or exchange of residence. Sec-
tion 217(e) provides that the amount re-
alized on the sale or exchange of a resi-
dence owned by the taxpayer, by the 
taxpayer’s spouse, or by the taxpayer 
and his spouse and used by the tax-
payer as his principal place of resi-
dence is not decreased by the amount 
of any expenses described in subpara-
graph (A) of section 217(b)(2) and de-
ducted under section 217(a). For the 
purposes of section 217(e) and of this 
paragraph the term amount realized’’ 
has the same meaning as under section 
1001(b) and the regulations thereunder. 
Thus, for example, if the taxpayer sells 
a residence used as his principal place 

of residence and real estate commis-
sions or similar expenses described in 
subparagraph (A) of section 217(b)(2) 
are deducted by him pursuant to sec-
tion 217(a), the amount realized on the 
sale of the residence is not reduced by 
the amount of such real estate commis-
sions or such similar expenses de-
scribed in subparagraph (A) of section 
217(b)(2). 

(3) Purchase of a residence. Section 
217(e) provides that the basis of a resi-
dence purchased or received in ex-
change for other property by the tax-
payer, by the taxpayer’s spouse, or by 
the taxpayer and his spouse and used 
by the taxpayer as his principal place 
of residence is not increased by the 
amount of any expenses described in 
subparagraph (B) of section 217(b)(2) 
and deducted under section 217(a). For 
the purposes of section 217(e) and of 
this paragraph the term basis has the 
same meaning as under section 1011 
and the regulations thereunder. Thus, 
for example, if a taxpayer purchases a 
residence to be used as his principal 
place of residence and attorneys’ fees 
or similar expenses described in sub-
paragraph (B) of section 217(b)(2) are 
deducted pursuant to section 217(a), the 
basis of such residence is not increased 
by the amount of such attorneys’ fees 
or such similar expenses described in 
subparagraph (B) of section 217(b)(2). 

(4) Inapplicability of section 217(e). (i) 
Section 217(e) and subparagraphs (1) 
through (3) of this paragraph do not 
apply to any expenses with respect to 
which an amount is included in gross 
income under section 217(d)(3). Thus, 
the amount of any expenses described 
in subparagraph (A) of section 217(b)(2) 
deducted in the year paid or incurred 
pursuant to the election under section 
217(d)(2) and subsequently recaptured 
pursuant to section 217(d)(3) may be 
taken into account in computing the 
amount realized on the sale or ex-
change of the residence described in 
such subparagraph. Also, the amount 
of expenses described in subparagraph 
(B) of section 217(b)(2) deducted in the 
year paid or incurred pursuant to such 
election under section 217(d)(2) and sub-
sequently recaptured pursuant to sec-
tion 217(d)(3) may be taken into ac-
count as an adjustment to the basis of 
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the residence described in such sub-
paragraph. 

(ii) The application of subdivision (i) 
of this subparagraph may be illustrated 
by the following examples: 

Example 1. A was notified of his transfer ef-
fective December 15, 1972, from Seattle, WA, 
to Philadelphia, PA. In connection with the 
transfer A sold his house in Seattle on No-
vember 10, 1972. Expenses incident to the sale 
of the house of $2,500 were paid by A prior to 
or at the time of the closing of the contract 
of sale on December 10, 1972. The amount re-
alized on the sale of the house was $47,500 
and the adjusted basis of the house was 
$30,000. Pursuant to the election provided in 
section 217(d)(2), A deducted the expenses of 
moving from Seattle to Philadelphia includ-
ing the expenses incident to the sale of his 
former residence in taxable year 1972. Dissat-
isfied with his position with his employer in 
Philadelphia, A took a position with an em-
ployer in Chicago, IL, on July 15, 1973. Since 
A was no longer able to satisfy the minimum 
period employment condition at the close of 
taxable year 1973 he included an amount 
equal to the amount deducted as moving ex-
penses including the expenses incident to the 
sale of his former residence in gross income 
for taxable year 1973. A is permitted to de-
crease the amount realized on the sale of the 
house by the amount of the expenses inci-
dent to the sale of the house deducted from 
gross income and subsequently included in 
gross income. Thus, the amount realized on 
the sale of the house is decreased from 
$47,500 to $45,000 and thus, the gain on the 
sale of the house is reduced from $17,500 to 
$15,000. A is allowed to file an amended re-
turn or a claim for refund in order to reflect 
the recomputation of the amount realized. 

Example 2. B, who is self-employed decided 
to move from Washington, DC, to Los Ange-
les, CA. In connection with the commence-
ment of work in Los Angeles on March 1, 
1973, B purchased a house in a suburb of Los 
Angeles for $65,000. Expenses incident to the 
purchase of the house in the amount of $1,500 
were paid by B prior to or at the time of the 
closing of the contract of sale on September 
15, 1973. Pursuant to the election provided in 
section 217(d)(2), B deducted the expenses of 
moving from Washington to Los Angeles in-
cluding the expenses incident to the pur-
chase of his new residence in taxable year 
1973. Dissatisfied with his prospects in Los 
Angeles, B moved back to Washington on 
July 1, 1974. Since B was no longer able to 
satisfy the minimum period of employment 
condition at the close of taxable year 1974 he 
included an amount equal to the amount de-
ducted as moving expenses incident to the 
purchase of the former residence in gross in-
come for taxable year 1974. B is permitted to 
increase the basis of the house by the 

amount of the expenses incident to the pur-
chase of the house deducted from gross in-
come and subsequently included in gross in-
come. Thus, the basis of the house is in-
creased to $66,500. 

(f) Rules for self-employed individuals— 
(1) Definition. Section 217(f)(1) defines 
the term self-employed individual for 
purposes of section 217 to mean an indi-
vidual who performs personal services 
either as the owner of the entire inter-
est in an unincorporated trade or busi-
ness or as a partner in a partnership 
carrying on a trade or business. The 
term self-employed individual does not 
include the semiretired, part-time stu-
dents, or other similarly situated tax-
payers who work only a few hours each 
week. The application of this subpara-
graph may be illustrated by the fol-
lowing example: 

Example. A is the owner of the entire inter-
est in an unincorporated construction busi-
ness. A hires a manager who performs all of 
the daily functions of the business including 
the negotiation of contracts with customers, 
the hiring and firing of employees, the pur-
chasing of materials used on the projects, 
and other similar services. A and his man-
ager discuss the operations of the business 
about once a week over the telephone. Other-
wise A does not perform any managerial 
services for the business. For the purposes of 
section 217, A is not considered to be a self- 
employed individual. 

(2) Rule for application of subsection 
(b)(1) (C) and (D). Section 217(f)(2) pro-
vides that for purposes of subpara-
graphs (C) and (D) of section 217(b)(1) 
an individual who commences work at 
a new principal place of work as a self- 
employed individual is treated as hav-
ing obtained employment when he has 
made substantial arrangements to 
commence such work. Whether the tax-
payer has made substantial arrange-
ments to commence work at a new 
principal place of work is determined 
on the basis of all the facts and cir-
cumstances in each case. The factors to 
be considered in this determination de-
pend upon the nature of the taxpayer’s 
trade or business and include such con-
siderations as whether the taxpayer 
has: (i) Leased or purchased a plant, of-
fice, shop, store, equipment, or other 
property to be used in the trade or 
business, (ii) made arrangements to 
purchase inventory or supplies to be 
used in connection with the operation 
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of the trade or business, (iii) entered 
into commitments with individuals to 
be employed in the trade or business, 
and (iv) made arrangements to contact 
customers or clients in order to adver-
tise the business in the general loca-
tion of the new principal place of work. 
The application of this subparagraph 
may be illustrated by the following ex-
amples: 

Example 1. A, a partner in a growing chain 
of drug stores decided to move from Houston, 
TX, to Dallas, TX, in order to open a drug 
store in Dallas. A made several trips to Dal-
las for the purpose of looking for a site for 
the drug store. After the signing of a lease on 
a building in a shopping plaza, suppliers were 
contacted, equipment was purchased, and 
employees were hired. Shortly before the 
opening of the store A and his wife moved 
from Houston to Dallas and took up tem-
porary quarters in a motel until the time 
their apartment was available. By the time 
he and his wife took up temporary quarters 
in the motel A was considered to have made 
substantial arrangements to commence work 
at the new principal place of work. 

Example 2. B, who is a partner in a securi-
ties brokerage firm in New York, NY, de-
cided to move to Rochester, NY, to become 
the resident partner in the firm’s new Roch-
ester office. After a lease was signed on an 
office in downtown Rochester B moved to 
Rochester and took up temporary quarters 
in a motel until his apartment became avail-
able. Before the opening of the office B su-
pervised the decoration of the office, the pur-
chase of equipment and supplies necessary 
for the operation of the office, the hiring of 
personnel for the office, as well as other 
similar activities. By the time B took up 
temporary quarters in the motel he was con-
sidered to have made substantial arrange-
ments to commence to work at the new prin-
cipal place of work. 

Example 3. C, who is about to complete his 
residency in ophthalmology at a hospital in 
Pittsburgh, PA, decided to fly to Philadel-
phia, PA, for the purpose of looking into op-
portunities for practicing in that city. Fol-
lowing his arrival in Philadelphia C decided 
to establish his practice in that city. He 
leased an office and an apartment. At the 
time he departed Pittsburgh for Philadelphia 
C was not considered to have made substan-
tial arrangements to commence work at the 
new principal place of work, and, therefore, 
is not allowed to deduct expenses described 
in subparagraph (C) of section 217(b)(1) (re-
lating to expenses of traveling (including 
meals and lodging), after obtaining employ-
ment, from the former residence to the gen-
eral location of the new principal place of 
work and return, for the principal purpose of 
searching for a new residence). 

(g) Rules for members of the Armed 
Forces of the United States—(1) In gen-
eral. The rules in paragraphs (a)(1) and 
(2), (b), and (e) of this section apply to 
moving expenses paid or incurred by 
members of the Armed Forces of the 
United States on active duty who move 
pursuant to a military order and inci-
dent to a permament change of station, 
except as provided in this paragraph 
(g). However, if the moving expenses 
are not paid or incurred incident to a 
permanent change of station, this para-
graph (g) does not apply, but all other 
paragraphs of this section do apply. 
The provisions of this paragraph apply 
to taxable years beginning December 
31, 1975. 

(2) Treatment of services or reimburse-
ment provided by Government—(i) Serv-
ices in kind. The value of any moving or 
storage services furnished by the 
United States Government to members 
of the Armed Forces, their spouses, or 
their dependents in connection with a 
permanent change of station is not in-
cludible in gross income. The Sec-
retary of Defense and (in cases involv-
ing members of the peacetime Coast 
Guard) the Secretary of Transportation 
are not required to report or withhold 
taxes with respect to those services. 
Services furnished by the Government 
include services rendered directly by 
the Government or rendered by a third 
party who is compensated directly by 
the Government for the services. 

(ii) Reimbursements. The following 
rules apply to reimbursements or al-
lowances by the Government to mem-
bers of the Armed Forces, their 
spouses, or their dependents for moving 
or storage expenses paid or incurred by 
them in connection with a permanent 
change of station. If the reimburse-
ment or allowance exceeds the actual 
expenses paid or incurred, the excess is 
includible in the gross income of the 
member, and the Secretary of Defense 
or Secretary of Transportation must 
report the excess as payment of wages 
and withhold income taxes under sec-
tion 3402 and the employee taxes under 
section 3102 with respect to that ex-
cess. If the reimbursemet or allowance 
does not exceed the actual expenses, 
the reimbursement or allowance in not 
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includible in gross income, and no re-
porting or withholding by the Sec-
retary of Defense or Secretary of 
Transportation is required. If the ac-
tual expenses, as limited by paragraph 
(b)(9) of this section, exceed the reim-
bursement of allowance, the member 
may deduct the excess if the other re-
quirements of this section, as modified 
by this paragraph, are met. The deter-
mination of the limitation on actual 
expenses under paragraph (b)(9) of this 
section is made without regard to any 
services in kind furnished by the Gov-
ernment. 

(3) Permanent change of station. For 
purposes of this section, the term per-
manent change of station includes the 
following situations. 

(i) A move from home to the first 
post of duty when appointed, re-
appointed, reinstated, or inducted. 

(ii) A move from the last post of duty 
to home or a nearer point in the United 
States in connection with retirement, 
discharge, resignation, separation 
under honorable conditions, transfer, 
relief from active duty, temporary dis-
ability retirement, or transfer to a 
Fleet Reserve, if such move occurs 
within 1 year of such termination of 
active duty or within the period pre-
scribed by the Joint Travel Regula-
tions promulgated under the authority 
contained in sections 404 through 411 of 
Title 37 of the United States Code. 

(iii) A move from one permanent post 
of duty to another permanent post of 
duty at a different duty station, even if 
the member separates from the Armed 
Forces immediately or shortly after 
the move. 
The term permanent, post of duty, duty 
station, and honorable have the mean-
ings given them in appropriate Depart-
ment of Defense or Department of 
Transportation rules and regulations. 

(4) Storage expenses. This paragraph 
applies to storage expenses as well as 
to moving expenses described in para-
graph (b)(1) of this section. the term 
storage expenses means the cost of stor-
ing personal effects of members of the 
Armed Forces, their spouses, and their 
dependents. 

(5) Moves of spouses and dependents. (i) 
The following special rule applies for 
purposes of paragraphs (b)(9) and (10) of 
this section, if the spouse or depend-

ents of a member of the Armed Forces 
move to or from a different location 
than does the member. In this case, the 
spouse is considered to have com-
menced work as an employee at a new 
principal place of work that is within 
the same general location as the loca-
tion to which the member moves. 

(ii) The following special rule applies 
for purposes of this paragraph to moves 
by spouses or dependents of members of 
the Armed Forces who die, are impris-
oned, or desert while on active duty. In 
these cases, a move to a member’s 
place of enlistment or induction or the 
member’s, spouse’s, or dependent’s 
home of record or nearer point in the 
United States is considered incident to 
a permanent change of station. 

(6) Disallowance of deduction. No de-
duction is allowed under this section 
for any moving or storage expense re-
imbursed by an allowance that is ex-
cluded from gross income. 

(h) Special rules for foreign moves—(1) 
Increase in limitations. In the case of a 
foreign move (as defined in paragraph 
(h)(3) of this section), paragraph (b)(6) 
of this section shall be applied by sub-
stituting ‘‘90 consecutive’’ for ‘‘30 con-
secutive’’ each time it appears. Para-
graph (b)(9) (ii), (iii) and (v) of this sec-
tion shall be applied by substituting 
‘‘$6,000’’ for ‘‘$3,000’’ each time it ap-
pears and by substituting ‘‘$4,500’’ for 
‘‘$1,500’’ each time it appears. Para-
graph (b)(9)(ii) of this section shall be 
applied by substituting ‘‘$5,000’’ for 
‘‘$2,000’’ each time it appears and by 
substituting ‘‘1979’’ for ‘‘1977’’ and 
‘‘1980’’ for ‘‘1978’’ each time they appear 
in the last sentence. Paragraph (b)(9)(v) 
of this section shall be applied by sub-
stituting ‘‘$2,250’’ for ‘‘$750’’ each time 
it appears. Paragraph (b)(9)(vi) of this 
section does not apply. 

(2) Allowance of certain storage fees. In 
the case of a foreign move, for purposes 
of this section, the moving expenses de-
scribed in paragraph (b)(3) of this sec-
tion shall include the reasonable ex-
penses of moving household goods and 
personal effects to and from storage, 
and of storing such goods and effects 
for part or all of the period during 
which the new place of work continues 
to be the taxpayer’s principal place of 
work. 
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(3) Foreign move. For purposes of this 
paragraph, the term foreign move means 
a move in connection with the com-
mencement of work by the taxpayer at 
a new principal place of work located 
outside the United States. Thus, a 
move from the United States to a for-
eign country or from one foreign coun-
try to another foreign country quali-
fies as a foreign move. A move within 
a foreign country also qualifies as a 
foreign move. A move from a foreign 
country to the United States does not 
qualify as a foreign move. 

(4) United States. For purposes of this 
paragraph, the term United States in-
cludes the possessions of the United 
States. 

(5) Effective date. The provisions of 
this paragraph apply to expenses paid 
or incurred in taxable years beginning 
after December 31, 1978. The paragraph 
also applies to the expenses paid or in-
curred in the taxable year beginning 
during 1978 of taxpayers who do not 
make an election pursuant to section 
209(c) of the Foreign Earned Income 
Act of 1978 (Pub. L. 95–615, 92 Stat. 3109) 
to have section 911 under prior law 
apply to that taxable year. 

(i) Allowance of deductions in case of 
retirees or decedents who were working 
abroad—(1) In general. In the case of 
any qualified retiree moving expenses 
or qualified survivor moving expenses, 
this section (other than paragraph (h)) 
shall be applied to such expenses as if 
they were incurred in connection with 
the commencement of work by the tax-
payer as an employee at a new prin-
cipal place of work located within the 
United States and the limitations of 
paragraph (c)(4) of this section (relat-
ing to the minimum period of employ-
ment) shall not apply. 

(2) Qualified retiree moving expenses. 
For purposes of this paragraph, the 
term qualified retiree moving expenses 
means any moving expenses which are 
incurred by an individual whose former 
principal place of work and former res-
idence were outside the United States 
and which are incurred for a move to a 
new residence in the United States in 
connection with the bona fide retire-
ment of the individual. Bona fide retire-
ment means the permanent withdrawal 
from gainful full-time employment and 
self-employment. An individual who at 

the time of withdrawal from gainful 
full-time employment or self-employ-
ment, intends the withdrawal to be 
permanent shall be considered to be a 
bona fide retiree even though the indi-
vidual ultimately resumes gainful full- 
time employment or self-employment. 
An individual’s intention may be evi-
denced by relevant facts and cir-
cumstances which include the age and 
health of the individual, the customary 
retirement age of employees engaged 
in similar work, whether the individual 
is receiving a retirement allowance 
under a pension annuity, retirement or 
similar fund or system, and the length 
of time before resuming full-time em-
ployment or self-employment. 

(3) Qualified survivor moving expenses. 
(i) For purposes of this paragraph, the 
term qualified survivor moving expenses 
means any moving expenses: 

(A) Which are paid or incurred by the 
spouse or any dependent (as defined in 
section 152) of any decedent who (as of 
the time of his death) had a principal 
place of work outside the United 
States, and 

(B) Which are incurred for a move 
which begins within 6 months after the 
death of the decedent and which is to a 
residence in the United States from a 
former residence outside the United 
States which (as of the time of the de-
cedent’s death) was the residence of 
such decedent and the individual pay-
ing or incurring the expense. 

(ii) For purposes of paragraph (i)(3) 
(i) (B) of this section, a move begins 
when: 

(A) The taxpayer contracts for the 
moving of his or her household goods 
and personal effects to a residence in 
the United States but only if the move 
is completed within a reasonable time 
thereafter; 

(B) The taxpayer’s household goods 
and personal effects are packed and in 
transit to a residence in the United 
States; or 

(C) The taxpayer leaves the former 
residence to travel to a new place of 
residence in the United States. 

(4) United States. For purposes of this 
paragraph, the term United States in-
cludes the possessions of the United 
States. 

(5) Effective date. The provisions of 
this paragraph apply to expenses paid 
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or incurred in taxable years beginning 
after December 31, 1978. The paragraph 
also applies to the expenses paid or in-
curred in the taxable year beginning 
during 1978 of taxpayers who do not 
make an election pursuant to section 
209(c) of the Foreign Earned Income 
Act of 1978 (Pub. L. 95–615, 92 Stat. 3109) 
to have section 911 under prior law 
apply to that taxable year. 

(j) Effective date—(1) In general. This 
section, except as provided in subpara-
graphs (2) and (3) of this paragraph, is 
applicable to items paid or incurred in 
taxable years beginning after Decem-
ber 31, 1969. 

(2) Reimbursement not included in gross 
income. This section does not apply to 
items to the extent that the taxpayer 
received or accrued in a taxable year 
beginning before January 1, 1970, a re-
imbursement or other expense allow-
ance for such items which was not in-
cluded in his gross income. 

(3) Election in cases of expenses paid or 
incurred before January 1, 1971, in con-
nection with certain moves—(i) In gen-
eral. A taxpayer who was notified by 
his employer on or before December 19, 
1969, of a transfer to a new principal 
place of work and who pays or incurs 
moving expenses after December 31, 
1969, but before January 1, 1971, in con-
nection with such transfer may elect to 
have the rules governing moving ex-
penses in effect prior to the effective 
date of section 231 of the Tax Reform 
Act of 1969 (83 Stat. 577) govern such 
expenses. If such election is made, this 
section and section 82 and the regula-
tions thereunder do not apply to such 
expenses. A taxpayer is considered to 
have been notified on or before Decem-
ber 19, 1969, by his employer of a trans-
fer, for example, if before such date the 
employer has sent a notice to all em-
ployees or a reasonably defined group 
of employees, which includes such tax-
payer, of a relocation of the operations 
of such employer from one plant or fa-
cility to another plant or facility. An 
employee who is transferred to a new 
principal place of work for the benefit 
of his employer and who makes an elec-
tion under this paragraph is permitted 
to exclude amounts received or ac-
crued, directly or indirectly, as pay-
ment for or reimbursement of expenses 
of moving household goods and per-

sonal effects from the former residence 
to the new residence and of traveling 
(including meals and lodging) from the 
former residence to the new place of 
residence. Such exclusion is limited to 
amounts received or accrued, directly 
or indirectly, as a payment for or reim-
bursement of the expenses described 
above. Amounts in excess of actual ex-
penses paid or incurred must be in-
cluded in gross income. No deduction is 
allowable under section 217 for ex-
penses representing amounts excluded 
from gross income. Also, an employee 
who is transferred to a new principal 
place of work which is less than 50 
miles but at least 20 miles farther from 
his former residence than was his 
former principal place of work and who 
is not reimbursed, either directly or in-
directly, for the expenses described 
above is permitted to deduct such ex-
penses providing all of the require-
ments of section 217 and the regula-
tions thereunder prior to the effective 
date of section 231 of the Tax Reform 
Act of 1969 (83 Stat. 577) are satisfied. 

(ii) Election made before the date of 
publication of this notice as a Treasury 
decision. An election under this sub-
paragraph made before the date of pub-
lication of this notice as a Treasury de-
cision shall be made pursuant to the 
procedure prescribed in temporary in-
come tax regulations relating to treat-
ment of payments of expenses of mov-
ing from one residence to another resi-
dence (Part 13 of this chapter) T.D. 7032 
(35 FR 4330), approved Mar. 11, 1970. 

(iii) Election made on or after the date 
of publication of this notice as a Treasury 
decision. An election made under this 
subparagraph on or after the date of 
publication of this notice as a Treasury 
decision shall be made not later than 
the time, including extensions thereof, 
prescribed by law for filing the income 
tax return for the year in which the ex-
penses were paid or 30 days after the 
date of publication of this notice as a 
Treasury decision, whichever occurs 
last. The election shall be made by a 
statement attached to the return (or 
the amended return) for the taxable 
year, setting forth the following infor-
mation: 

(a) The items to which the election 
relates; 

(b) The amount of each item; 
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(c) The date each item was paid or in-
curred; and 

(d) The date the taxpayer was in-
formed by his employer of his transfer 
to the new principal place of work. 

(iv) Revocation of election. An election 
made in accordance with this subpara-
graph is revocable upon the filing by 
the taxpayer of an amended return or a 
claim for refund with the district di-
rector, or the director of the Internal 
Revenue service center with whom the 
election was filed not later than the 
time prescribed by law, including ex-
tensions thereof, for the filing of a 
claim for refund with respect to the 
items to which the election relates. 

[T.D. 7195, 37 FR 13535, July 11, 1972, 37 FR 
14230, July 18, 1972 as amended by T.D. 7578 43 
FR 59355, Dec. 20, 1978; T.D. 7605, 44 FR 18970, 
Mar. 30, 1979; T.D. 7689, 45 FR 20796, Mar. 31, 
1980; T.D. 7810, 47 FR 6003, Feb. 10, 1982; T.D. 
8607, 60 FR 40077, Aug. 7, 1995] 

§ 1.219–1 Deduction for retirement sav-
ings. 

(a) In general. Subject to the limita-
tions and restrictions of paragraph (b) 
and the special rules of paragraph (c)(3) 
of this section, there shall be allowed a 
deduction under section 62 from gross 
income of amounts paid for the taxable 
year of an individual on behalf of such 
individual to an individual retirement 
account described in section 408(a), for 
an individual retirement annuity de-
scribed in section 408(b), or for a retire-
ment bond described in section 409. The 
deduction described in the preceding 
sentence shall be allowed only to the 
individual on whose behalf such indi-
vidual retirement account, individual 
retirement annuity, or retirement bond 
is maintained. The first sentence of 
this paragraph shall apply only in the 
case of a contribution of cash. A con-
tribution of property other than cash is 
not allowable as a deduction under this 
section. In the case of a retirement 
bond, a deduction will not be allowed if 
the bond is redeemed within 12 months 
of its issue date. 

(b) Limitations and restrictions—(1) 
Maximum deduction. The amount allow-
able as a deduction under section 219(a) 
to an individual for any taxable year 
cannot exceed an amount equal to 15 
percent of the compensation includible 
in the gross income of the individual 

for such taxable year, or $1,500, which-
ever is less. 

(2) Restrictions—(i) Individuals covered 
by certain other plans. No deduction is 
allowable under section 219(a) to an in-
dividual for the taxable year if for any 
part of such year: 

(A) He was an active participant in: 
(1) A plan described in section 401(a) 

which includes a trust exempt from tax 
under section 501(a), 

(2) An annuity plan described in sec-
tion 403(a), 

(3) A qualified bond purchase plan de-
scribed in section 405(a), or 

(4) A retirement plan established for 
its employees by the United States, by 
a State or political subdivision thereof, 
or by an agency or instrumentality of 
any of the foregoing, or 

(B) Amounts were contributed by his 
employer for an annuity contract de-
scribed in section 403(b) (whether or 
not the individual’s rights in such con-
tract are nonforfeitable). 

(ii) Contributions after age 701⁄2. No de-
duction is allowable under section 219 
(a) to an individual for the taxable year 
of the individual, if he has attained the 
age of 701⁄2 before the close of such tax-
able year. 

(iii) Rollover contributions. No deduc-
tion is allowable under section 219 for 
any taxable year of an individual with 
respect to a rollover contribution de-
scribed in section 402(a)(5), 402(a)(7), 
403(a)(4), 403(b)(8), 408(d)(3), or 
409(b)(3)(C). 

(3) Amounts contributed under endow-
ment contracts. (i) For any taxable year, 
no deduction is allowable under section 
219(a) for amounts paid under an en-
dowment contract described in § 1.408– 
3(e) which is allocable under subdivi-
sion (ii) of this subparagraph to the 
cost of life insurance. 

(ii) For any taxable year, the cost of 
current life insurance protection under 
an endowment contract described in 
paragraph (b)(3)(i) of this section is the 
product of the net premium cost, as de-
termined by the Commissioner, and the 
excess, if any, of the death benefit pay-
able under the contract during the pol-
icy year beginning in the taxable year 
over the cash value of the contract at 
the end of such policy year. 
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(iii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. A, an individual who is other-
wise entitled to the maximum deduction al-
lowed under section 219, purchases, at age 20, 
an endowment contract described in § 1.408– 
3(e) which provides for the payment of an an-
nuity of $100 per month, at age 65, with a 
minimum death benefit of $10,000, and an an-
nual premium of $220. The cash value at the 
end of the first policy year is 0. The net pre-
mium cost, as determined by the Commis-
sioner, for A’s age is $1.61 per thousand dol-
lars of life insurance protection. The cost of 
current life insurance protection is $16.10 
($1.61 × 10). A’s maximum deduction under 
section 219 with respect to amounts paid 
under the endowment contract for the tax-
able year in which the first policy year be-
gins is $203.90 ($220 ¥ $16.10). 

Example 2. Assume the same facts as in Ex-
ample 1, except that the cash value at the end 
of the second policy year is $200 and the net 
premium cost is $1.67 per thousand for A’s 
age. The cost of current life insurance pro-
tection is $16.37 ($1.67 × 9.8). A’s maximum de-
duction under section 219 with respect to 
amounts paid under the endowment contract 
for the taxable year in which the second pol-
icy year begins is $203.63 ($220 ¥ $16.37). 

(c) Definitions and special rules—(1) 
Compensation. For purposes of this sec-
tion, the term compensation means 
wages, salaries, professional fees, or 
other amounts derived from or received 
for personal service actually rendered 
(including, but not limited to, commis-
sions paid salesmen, compensation for 
services on the basis of a percentage of 
profits, commissions on insurance pre-
miums, tips, and bonuses) and includes 
earned income, as defined in section 401 
(c) (2), but does not include amounts 
derived from or received as earnings or 
profits from property (including, but 
not limited to, interest and dividends) 
or amounts not includible in gross in-
come. 

(2) Active participant. For the defini-
tion of active participant, see § 1.219–2. 

(3) Special rules. (i) The maximum de-
duction allowable under section 
219(b)(1) is computed separately for 
each individual. Thus, if a husband and 
wife each has compensation of $10,000 
for the taxable year and they are each 
otherwise eligible to contribute to an 
individual retirement account and they 
file a joint return, then the maximum 
amount allowable as a deduction under 

section 219 is $3,000, the sum of the in-
dividual maximums of $1,500. However, 
if, for example, the husband has com-
pensation of $20,000, the wife has no 
compensation, each is otherwise eligi-
ble to contribute to an individual re-
tirement account for the taxable year, 
and they file a joint return, the max-
imum amount allowable as a deduction 
under section 219 is $1,500. 

(ii) Section 219 is to be applied with-
out regard to any community property 
laws. Thus, if, for example, a husband 
and wife, who are otherwise eligible to 
contribute to an individual retirement 
account, live in a community property 
jurisdiction and the husband alone has 
compensation of $20,000 for the taxable 
year, then the maximum amount al-
lowable as a deduction under section 
219 is $1,500. 

(4) Employer contributions. For pur-
poses of this chapter, any amount paid 
by an employer to an individual retire-
ment account or for an individual re-
tirement annuity or retirement bond 
constitutes the payment of compensa-
tion to the employee (other than a self- 
employed individual who is an em-
ployee within the meaning of section 
401(c)(1)) includible in his gross income, 
whether or not a deduction for such 
payment is allowable under section 219 
to such employee after the application 
of section 219(b). Thus, an employer 
will be entitled to a deduction for com-
pensation paid to an employee for 
amounts the employer contributes on 
the employee’s behalf to an individual 
retirement account, for an individual 
retirement annuity, or for a retirement 
bond if such deduction is otherwise al-
lowable under section 162. 

[T.D. 7714, 45 FR 52788, Aug. 8, 1980] 

§ 1.219–2 Definition of active partici-
pant. 

(a) In general. This section defines 
the term active participant for individ-
uals who participate in retirement 
plans described in section 219(b)(2). Any 
individual who is an active participant 
in such a plan is not allowed a deduc-
tion under section 219(a) for contribu-
tions to an individual retirement ac-
count. 

(b) Defined benefit plans—(1) In gen-
eral. Except as provided in subpara-
graphs (2), (3) and (4) of this paragraph, 
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an individual is an active participant 
in a defined benefit plan if for any por-
tion of the plan year ending with or 
within such individual’s taxable year 
he is not excluded under the eligibility 
provisions of the plan. An individual is 
not an active participant in a par-
ticular taxable year merely because 
the individual meets the plan’s eligi-
bility requirements during a plan year 
beginning in that particular taxable 
year but ending in a later taxable year 
of the individual. However, for pur-
poses of this section, an individual is 
deemed not to satisfy the eligibility 
provisions for a particular plan year if 
his compensation is less than the min-
imum amount of compensation needed 
under the plan to accrue a benefit. For 
example, assume a plan is integrated 
with Social Security and only those in-
dividuals whose compensation exceeds 
a certain amount accrue benefits under 
the plan. An individual whose com-
pensation for the plan year ending with 
or within his taxable year is less than 
the amount necessary under the plan 
to accrue a benefit is not an active par-
ticipant in such plan. 

(2) Rules for plans maintained by more 
than one employer. In the case of a de-
fined benefit plan described in section 
413(a) and funded at least in part by 
service-related contributions, e.g., so 
many cents-per-hour, an individual is 
an active participant if an employer is 
contributing or is required to con-
tribute to the plan an amount based on 
that individual’s service taken into ac-
count for the plan year ending with or 
within the individual’s taxable year. 
The general rule in paragraph (b)(1) of 
this section applies in the case of plans 
described in section 413(a) and funded 
only on some non-service-related unit, 
e.g., so many cents-per-ton of coal. 

(3) Plans in which accruals for all par-
ticipants have ceased. In the case of a 
defined benefit plan in which accruals 
for all participants have ceased, an in-
dividual in such a plan is not an active 
participant. However, any benefit that 
may vary with future compensation of 
an individual provides additional ac-
cruals. For example, a plan in which 
future benefit accruals have ceased, 
but the actual benefit depends upon 
final average compensation will not be 

considered as one in which accruals 
have ceased. 

(4) No accruals after specified age. An 
individual in a defined benefit plan who 
accrues no additional benefits in a plan 
year ending with or within such indi-
vidual’s taxable year by reason of at-
taining a specified age is not an active 
participant by reason of his participa-
tion in that plan. 

(c) Money purchase plan. An indi-
vidual is an active participant in a 
money purchase plan if under the 
terms of the plan employer contribu-
tions must be allocated to the individ-
ual’s account with respect to the plan 
year ending with or within the individ-
ual’s taxable year. This rule applies 
even if an individual is not employed at 
any time during the individual’s tax-
able year. 

(d) Profit-sharing and stock-bonus 
plans—(1) In general. This paragraph 
applies to profit-sharing and stock 
bonus plans. An individual is an active 
participant in such plans in a taxable 
year if a forfeiture is allocated to his 
account as of a date in such taxable 
year. An individual is also an active 
participant in a taxable year in such 
plans if an employer contribution is 
added to the participant’s account in 
such taxable year. A contribution is 
added to a participant’s account as of 
the later of the following two dates: 
the date the contribution is made or 
the date as of which it is allocated. 
Thus, if a contribution is made in an 
individual’s taxable year 2 and allo-
cated as of a date in individual’s tax-
able year 1, the later of the relevant 
dates is the date the contribution is 
made. Consequently, the individual is 
an active participant in year 2 but not 
in year 1 as a result of that contribu-
tion. 

(2) Special rule. An individual is not 
an active participant for a particular 
taxable year by reason of a contribu-
tion made in such year allocated to a 
previous year if such individual was an 
active participant in such previous 
year by reason of a prior contribution 
that was allocated as of a date in such 
previous year. 

(e) Employee contributions. If an em-
ployee makes a voluntary or manda-
tory contribution to a plan described in 
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paragraphs (b), (c), or (d) of this sec-
tion, such employee is an active partic-
ipant in the plan for the taxable year 
in which such contribution is made. 

(f) Certain individuals not active par-
ticipants. For purposes of this section, 
an individual is not an active partici-
pant under a plan for any taxable year 
of such individual for which such indi-
vidual elects, pursuant to the plan, not 
to participate in such plan. 

(g) Retirement savings for married indi-
viduals. The provisions of this section 
apply in determining whether an indi-
vidual or his spouse is an active partic-
ipant in a plan for purposes of section 
220 (relating to retirement savings for 
certain married individuals). 

(h) Examples. The provisions of this 
section may be illustrated by the fol-
lowing examples: 

Example 1. The X Corporation maintains a 
defined benefit plan which has the following 
rules on participation and accrual of bene-
fits. Each employee who has attained the age 
of 25 or has completed one year of service is 
a participant in the plan. The plan further 
provides that each participant shall receive 
upon retirement $12 per month for each year 
of service in which the employee completes 
1,000 hours of service. The plan year is the 
calendar year. B, a calendar-year taxpayer, 
enters the plan on January 2, 1980, when he 
is 27 years of age. Since B has attained the 
age of 25, he is a participant in the plan. 
However, B completes less than 1,000 hours of 
service in 1980 and 1981. Although B is not ac-
cruing any benefits under the plan in 1980 
and 1981, he is an active participant under 
section 219(b)(2) because he is a participant 
in the plan. Thus, B cannot make deductible 
contributions to an individual retirement ar-
rangement for his taxable years of 1980 and 
1981. 

Example 2. The Y Corporation maintains a 
profit-sharing plan for its employees. The 
plan year of the plan is the calendar year. C 
is a calendar-year taxpayer and a participant 
in the plan. On June 30, 1980, the employer 
makes a contribution for 1980 which as allo-
cated on July 31, 1980. In 1981 the employer 
makes a second contribution for 1980, allo-
cated as of December 31, 1980. Under the gen-
eral rule stated in § 1.219–2(d)(1), C is an ac-
tive participant in 1980. Under the special 
rule stated in § 1.219–2(d)(2), however, C is not 
an active participant in 1981 by reason of 
that contribution made in 1981. 

(i) Effective date. The provisions set 
forth in this section are effective for 

taxable years beginning after Decem-
ber 31, 1978. 

[T.D. 7714, 45 FR 52789, Aug. 8, 1980] 

§ 1.221–1 Deduction for interest paid 
on qualified education loans after 
December 31, 2001. 

(a) In general—(1) Applicability. Under 
section 221, an individual taxpayer may 
deduct from gross income certain in-
terest paid by the taxpayer during the 
taxable year on a qualified education 
loan. See paragraph (b)(4) of this sec-
tion for rules on payments of interest 
by third parties. The rules of this sec-
tion are applicable to periods governed 
by section 221 as amended in 2001, 
which relates to deductions for interest 
paid on qualified education loans after 
December 31, 2001, in taxable years end-
ing after December 31, 2001, and on or 
before December 31, 2010. For rules ap-
plicable to interest due and paid on 
qualified education loans after January 
21, 1999, if paid before January 1, 2002, 
see § 1.221–2. Taxpayers also may apply 
§ 1.221–2 to interest due and paid on 
qualified education loans after Decem-
ber 31, 1997, but before January 21, 1999. 
To the extent that the effective date 
limitation (sunset) of the 2001 amend-
ment remains in force unchanged, sec-
tion 221 before amendment in 2001, to 
which § 1.221–2 relates, also applies to 
interest due and paid on qualified edu-
cation loans in taxable years beginning 
after December 31, 2010. 

(2) Example. The following example il-
lustrates the rules of this paragraph 
(a). In the example, assume that the in-
stitution the student attends is an eli-
gible educational institution, the loan 
is a qualified education loan, the stu-
dent is legally obligated to make inter-
est payments under the terms of the 
loan, and any other applicable require-
ments, if not otherwise specified, are 
fulfilled. The example is as follows: 

Example. Effective dates. Student A begins 
to make monthly interest payments on her 
loan beginning January 1, 1997. Student A 
continues to make interest payments in a 
timely fashion. However, under the effective 
date provisions of section 221, no deduction 
is allowed for interest Student A pays prior 
to January 1, 1998. Student A may deduct in-
terest due and paid on the loan after Decem-
ber 31, 1997. Student A may apply the rules of 
§ 1.221–2 to interest due and paid during the 
period beginning January 1, 1998, and ending 
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January 20, 1999. Interest due and paid dur-
ing the period January 21, 1999, and ending 
December 31, 2001, is deductible under the 
rules of § 1.221–2, and interest paid after De-
cember 31, 2001, is deductible under the rules 
of this section. 

(b) Eligibility—(1) Taxpayer must have 
a legal obligation to make interest pay-
ments. A taxpayer is entitled to a de-
duction under section 221 only if the 
taxpayer has a legal obligation to 
make interest payments under the 
terms of the qualified education loan. 

(2) Claimed dependents not eligible—(i) 
In general. An individual is not entitled 
to a deduction under section 221 for a 
taxable year if the individual is a de-
pendent (as defined in section 152) for 
whom another taxpayer is allowed a 
deduction under section 151 on a Fed-
eral income tax return for the same 
taxable year (or, in the case of a fiscal 
year taxpayer, the taxable year begin-
ning in the same calendar year as the 
individual’s taxable year). 

(ii) Examples. The following examples 
illustrate the rules of this paragraph 
(b)(2): 

Example 1. Student not claimed as dependent. 
Student B pays $750 of interest on qualified 
education loans during 2003. Student B’s par-
ents are not allowed a deduction for her as a 
dependent for 2003. Assuming fulfillment of 
all other relevant requirements, Student B 
may deduct under section 221 the $750 of in-
terest paid in 2003. 

Example 2. Student claimed as dependent. 
Student C pays $750 of interest on qualified 
education loans during 2003. Only Student C 
has the legal obligation to make the pay-
ments. Student C’s parent claims him as a 
dependent and is allowed a deduction under 
section 151 with respect to Student C in com-
puting the parent’s 2003 Federal income tax. 
Student C is not entitled to a deduction 
under section 221 for the $750 of interest paid 
in 2003. Because Student C’s parent was not 
legally obligated to make the payments, 
Student C’s parent also is not entitled to a 
deduction for the interest. 

(3) Married taxpayers. If a taxpayer is 
married as of the close of a taxable 
year, he or she is entitled to a deduc-
tion under this section only if the tax-
payer and the taxpayer’s spouse file a 
joint return for that taxable year. 

(4) Payments of interest by a third 
party—(i) In general. If a third party 
who is not legally obligated to make a 
payment of interest on a qualified edu-
cation loan makes a payment of inter-

est on behalf of a taxpayer who is le-
gally obligated to make the payment, 
then the taxpayer is treated as receiv-
ing the payment from the third party 
and, in turn, paying the interest. 

(ii) Examples. The following examples 
illustrate the rules of this paragraph 
(b)(4): 

Example 1. Payment by employer. Student D 
obtains a qualified education loan to attend 
college. Upon Student D’s graduation from 
college, Student D works as an intern for a 
non-profit organization during which time 
Student D’s loan is in deferment and Student 
D makes no interest payments. As part of 
the internship program, the non-profit orga-
nization makes an interest payment on be-
half of Student D after the deferment period. 
This payment is not excluded from Student 
D’s income under section 108(f) and is treated 
as additional compensation includible in 
Student D’s gross income. Assuming fulfill-
ment of all other requirements of section 221, 
Student D may deduct this payment of inter-
est for Federal income tax purposes. 

Example 2. Payment by parent. Student E 
obtains a qualified education loan to attend 
college. Upon graduation from college, Stu-
dent E makes legally required monthly pay-
ments of principal and interest. Student E’s 
mother makes a required monthly payment 
of interest as a gift to Student E. A deduc-
tion for Student E as a dependent is not al-
lowed on another taxpayer’s tax return for 
that taxable year. Assuming fulfillment of 
all other requirements of section 221, Stu-
dent E may deduct this payment of interest 
for Federal income tax purposes. 

(c) Maximum deduction. The amount 
allowed as a deduction under section 
221 for any taxable year may not ex-
ceed $2,500. 

(d) Limitation based on modified ad-
justed gross income—(1) In general. The 
deduction allowed under section 221 is 
phased out ratably for taxpayers with 
modified adjusted gross income be-
tween $50,000 and $65,000 ($100,000 and 
$130,000 for married individuals who file 
a joint return). Section 221 does not 
allow a deduction for taxpayers with 
modified adjusted gross income of 
$65,000 or above ($130,000 or above for 
married individuals who file a joint re-
turn). See paragraph (d)(3) of this sec-
tion for inflation adjustment of 
amounts in this paragraph (d)(1). 

(2) Modified adjusted gross income de-
fined. The term modified adjusted gross 
income means the adjusted gross in-
come (as defined in section 62) of the 
taxpayer for the taxable year increased 
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by any amount excluded from gross in-
come under section 911, 931, or 933 (re-
lating to income earned abroad or from 
certain United States possessions or 
Puerto Rico). Modified adjusted gross 
income must be determined under this 
section after taking into account the 
inclusions, exclusions, deductions, and 
limitations provided by sections 86 (so-
cial security and tier 1 railroad retire-
ment benefits), 135 (redemption of 
qualified United States savings bonds), 
137 (adoption assistance programs), 219 
(deductible qualified retirement con-
tributions), and 469 (limitation on pas-
sive activity losses and credits), but be-
fore taking into account the deduc-
tions provided by sections 221 and 222 
(qualified tuition and related ex-
penses). 

(3) Inflation adjustment. For taxable 
years beginning after 2002, the amounts 
in paragraph (d)(1) of this section will 
be increased for inflation occurring 
after 2001 in accordance with section 
221(f)(1). If any amount adjusted under 
section 221(f)(1) is not a multiple of 
$5,000, the amount will be rounded to 
the next lowest multiple of $5,000. 

(e) Definitions—(1) Eligible educational 
institution. In general, an eligible edu-
cational institution means any college, 
university, vocational school, or other 
postsecondary educational institution 
described in section 481 of the Higher 
Education Act of 1965 (20 U.S.C. 1088), 
as in effect on August 5, 1997, and cer-
tified by the U.S. Department of Edu-
cation as eligible to participate in stu-
dent aid programs administered by the 
Department, as described in section 
25A(f)(2) and § 1.25A–2(b). For purposes 
of this section, an eligible educational 
institution also includes an institution 
that conducts an internship or resi-
dency program leading to a degree or 
certificate awarded by an institution, a 
hospital, or a health care facility that 
offers postgraduate training. 

(2) Qualified higher education ex-
penses—(i) In general. Qualified higher 
education expenses means the cost of at-
tendance (as defined in section 472 of 
the Higher Education Act of 1965, 20 
U.S.C. 1087ll, as in effect on August 4, 
1997), at an eligible educational institu-
tion, reduced by the amounts described 
in paragraph (e)(2)(ii) of this section. 
Consistent with section 472 of the High-

er Education Act of 1965, a student’s 
cost of attendance is determined by the 
eligible educational institution and in-
cludes tuition and fees normally as-
sessed a student carrying the same aca-
demic workload as the student, an al-
lowance for room and board, and an al-
lowance for books, supplies, transpor-
tation, and miscellaneous expenses of 
the student. 

(ii) Reductions. Qualified higher edu-
cation expenses are reduced by any 
amount that is paid to or on behalf of 
a student with respect to such expenses 
and that is— 

(A) A qualified scholarship that is ex-
cludable from income under section 
117; 

(B) An educational assistance allow-
ance for a veteran or member of the 
armed forces under chapter 30, 31, 32, 34 
or 35 of title 38, United States Code, or 
under chapter 1606 of title 10, United 
States Code; 

(C) Employer-provided educational 
assistance that is excludable from in-
come under section 127; 

(D) Any other amount that is de-
scribed in section 25A(g)(2)(C) (relating 
to amounts excludable from gross in-
come as educational assistance); 

(E) Any otherwise includible amount 
excluded from gross income under sec-
tion 135 (relating to the redemption of 
United States savings bonds); 

(F) Any otherwise includible amount 
distributed from a Coverdell education 
savings account and excluded from 
gross income under section 530(d)(2); or 

(G) Any otherwise includible amount 
distributed from a qualified tuition 
program and excluded from gross in-
come under section 529(c)(3)(B). 

(3) Qualified education loan—(i) In 
general. A qualified education loan 
means indebtedness incurred by a tax-
payer solely to pay qualified higher 
education expenses that are— 

(A) Incurred on behalf of a student 
who is the taxpayer, the taxpayer’s 
spouse, or a dependent (as defined in 
section 152) of the taxpayer at the time 
the taxpayer incurs the indebtedness; 

(B) Attributable to education pro-
vided during an academic period, as de-
scribed in section 25A and the regula-
tions thereunder, when the student is 
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an eligible student as defined in sec-
tion 25A(b)(3) (requiring that the stu-
dent be a degree candidate carrying at 
least half the normal full-time work-
load); and 

(C) Paid or incurred within a reason-
able period of time before or after the 
taxpayer incurs the indebtedness. 

(ii) Reasonable period. Except as oth-
erwise provided in this paragraph 
(e)(3)(ii), what constitutes a reasonable 
period of time for purposes of para-
graph (e)(3)(i)(C) of this section gen-
erally is determined based on all the 
relevant facts and circumstances. How-
ever, qualified higher education ex-
penses are treated as paid or incurred 
within a reasonable period of time be-
fore or after the taxpayer incurs the in-
debtedness if— 

(A) The expenses are paid with the 
proceeds of education loans that are 
part of a Federal postsecondary edu-
cation loan program; or 

(B) The expenses relate to a par-
ticular academic period and the loan 
proceeds used to pay the expenses are 
disbursed within a period that begins 90 
days prior to the start of that aca-
demic period and ends 90 days after the 
end of that academic period. 

(iii) Related party. A qualified edu-
cation loan does not include any in-
debtedness owed to a person who is re-
lated to the taxpayer, within the mean-
ing of section 267(b) or 707(b)(1). For ex-
ample, a parent or grandparent of the 
taxpayer is a related person. In addi-
tion, a qualified education loan does 
not include a loan made under any 
qualified employer plan as defined in 
section 72(p)(4) or under any contract 
referred to in section 72(p)(5). 

(iv) Federal issuance or guarantee not 
required. A loan does not have to be 
issued or guaranteed under a Federal 
postsecondary education loan program 
to be a qualified education loan. 

(v) Refinanced and consolidated indebt-
edness—(A) In general. A qualified edu-
cation loan includes indebtedness in-
curred solely to refinance a qualified 
education loan. A qualified education 
loan includes a single, consolidated in-
debtedness incurred solely to refinance 
two or more qualified education loans 
of a borrower. 

(B) Treatment of refinanced and con-
solidated indebtedness. [Reserved] 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(e): 

Example 1. Eligible educational institution. 
University F is a postsecondary educational 
institution described in section 481 of the 
Higher Education Act of 1965. The U.S. De-
partment of Education has certified that 
University F is eligible to participate in fed-
eral financial aid programs administered by 
that Department, although University F 
chooses not to participate. University F is 
an eligible educational institution. 

Example 2. Qualified higher education ex-
penses. Student G receives a $3,000 qualified 
scholarship for the 2003 fall semester that is 
excludable from Student G’s gross income 
under section 117. Student G receives no 
other forms of financial assistance with re-
spect to the 2003 fall semester. Student G’s 
cost of attendance for the 2003 fall semester, 
as determined by Student G’s eligible edu-
cational institution for purposes of calcu-
lating a student’s financial need in accord-
ance with section 472 of the Higher Edu-
cation Act, is $16,000. For the 2003 fall semes-
ter, Student G has qualified higher education 
expenses of $13,000 (the cost of attendance as 
determined by the institution ($16,000) re-
duced by the qualified scholarship proceeds 
excludable from gross income ($3,000)). 

Example 3. Qualified education loan. Student 
H borrows money from a commercial bank to 
pay qualified higher education expenses re-
lated to his enrollment on a half-time basis 
in a graduate program at an eligible edu-
cational institution. Student H uses all the 
loan proceeds to pay qualified higher edu-
cation expenses incurred within a reasonable 
period of time after incurring the indebted-
ness. The loan is not federally guaranteed. 
The commercial bank is not related to Stu-
dent H within the meaning of section 267(b) 
or 707(b)(1). Student H’s loan is a qualified 
education loan within the meaning of section 
221. 

Example 4. Qualified education loan. Student 
I signs a promissory note for a loan on Au-
gust 15, 2003, to pay for qualified higher edu-
cation expenses for the 2003 fall and 2004 
spring semesters. On August 20, 2003, the 
lender disburses loan proceeds to Student I’s 
college. The college credits them to Student 
I’s account to pay qualified higher education 
expenses for the 2003 fall semester, which be-
gins on August 25, 2003. On January 26, 2004, 
the lender disburses additional loan proceeds 
to Student I’s college. The college credits 
them to Student I’s account to pay qualified 
higher education expenses for the 2004 spring 
semester, which began on January 12, 2004. 
Student I’s qualified higher education ex-
penses for the two semesters are paid within 
a reasonable period of time, as the first loan 
disbursement occurred within the 90 days 
prior to the start of the fall 2003 semester 
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and the second loan disbursement occurred 
during the spring 2004 semester. 

Example 5. Qualified education loan. The 
facts are the same as in Example 4 except 
that in 2005 the college is not an eligible edu-
cational institution because it loses its eligi-
bility to participate in certain federal finan-
cial aid programs administered by the U.S. 
Department of Education. The qualification 
of Student I’s loan, which was used to pay 
for qualified higher education expenses for 
the 2003 fall and 2004 spring semesters, as a 
qualified education loan is not affected by 
the college’s subsequent loss of eligibility. 

Example 6. Mixed-use loans. Student J signs 
a promissory note for a loan secured by Stu-
dent J’s personal residence. Student J will 
use part of the loan proceeds to pay for cer-
tain improvements to Student J’s residence 
and part of the loan proceeds to pay qualified 
higher education expenses of Student J’s 
spouse. Because Student J obtains the loan 
not solely to pay qualified higher education 
expenses, the loan is not a qualified edu-
cation loan. 

(f) Interest—(1) In general. Amounts 
paid on a qualified education loan are 
deductible under section 221 if the 
amounts are interest for Federal in-
come tax purposes. For example, inter-
est includes— 

(i) Qualified stated interest (as de-
fined in § 1.1273–1(c)); and 

(ii) Original issue discount, which 
generally includes capitalized interest. 
For purposes of section 221, capitalized 
interest means any accrued and unpaid 
interest on a qualified education loan 
that, in accordance with the terms of 
the loan, is added by the lender to the 
outstanding principal balance of the 
loan. 

(2) Operative rules for original issue dis-
count—(i) In general. The rules to deter-
mine the amount of original issue dis-
count on a loan and the accruals of the 
discount are in sections 163(e), 1271 
through 1275, and the regulations 
thereunder. In general, original issue 
discount is the excess of a loan’s stated 
redemption price at maturity (all pay-
ments due under the loan other than 
qualified stated interest payments) 
over its issue price (the amount 
loaned). Although original issue dis-
count generally is deductible as it ac-
crues under section 163(e) and § 1.163–7, 
original issue discount on a qualified 
education loan is not deductible until 
paid. See paragraph (f)(3) of this sec-
tion to determine when original issue 
discount is paid. 

(ii) Treatment of loan origination fees 
by the borrower. If a loan origination fee 
is paid by the borrower other than for 
property or services provided by the 
lender, the fee reduces the issue price 
of the loan, which creates original 
issue discount (or additional original 
issue discount) on the loan in an 
amount equal to the fee. See § 1.1273– 
2(g). For an example of how a loan 
origination fee is taken into account, 
see Example 2 of paragraph (f)(4) of this 
section. 

(3) Allocation of payments. See §§ 1.446– 
2(e) and 1.1275–2(a) for rules on allo-
cating payments between interest and 
principal. In general, these rules treat 
a payment first as a payment of inter-
est to the extent of the interest that 
has accrued and remains unpaid as of 
the date the payment is due, and sec-
ond as a payment of principal. The 
characterization of a payment as either 
interest or principal under these rules 
applies regardless of how the parties 
label the payment (either as interest or 
principal). Accordingly, the taxpayer 
may deduct the portion of a payment 
labeled as principal that these rules 
treat as a payment of interest on the 
loan, including any portion attrib-
utable to capitalized interest or loan 
origination fees. 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(f). In the examples, assume that the 
institution the student attends is an 
eligible educational institution, the 
loan is a qualified education loan, the 
student is legally obligated to make in-
terest payments under the terms of the 
loan, and any other applicable require-
ments, if not otherwise specified, are 
fulfilled. The examples are as follows: 

Example 1. Capitalized interest. Interest on 
Student K’s loan accrues while Student K is 
in school, but Student K is not required to 
make any payments on the loan until six 
months after he graduates or otherwise 
leaves school. At that time, the lender cap-
italizes all accrued but unpaid interest and 
adds it to the outstanding principal amount 
of the loan. Thereafter, Student K is re-
quired to make monthly payments of inter-
est and principal on the loan. The interest 
payable on the loan, including the capital-
ized interest, is original issue discount. See 
section 1273 and the regulations thereunder. 
Therefore, in determining the total amount 
of interest paid on the loan each taxable 
year, Student K may deduct any payments 
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that § 1.1275–2(a) treats as payments of inter-
est, including any principal payments that 
are treated as payments of capitalized inter-
est. See paragraph (f)(3) of this section. 

Example 2. Allocation of payments. The facts 
are the same as in Example 1, except that, in 
addition, the lender charges Student K a 
loan origination fee, which is not for any 
property or services provided by the lender. 
Under § 1.1273–2(g), the loan origination fee 
reduces the issue price of the loan, which re-
duction increases the amount of original 
issue discount on the loan by the amount of 
the fee. The amount of original issue dis-
count (which includes the capitalized inter-
est and loan origination fee) that accrues 
each year is determined under section 1272 
and § 1.1272–1. In effect, the loan origination 
fee accrues over the entire term of the loan. 
Because the loan has original issue discount, 
the payment ordering rules in § 1.1275–2(a) 
must be used to determine how much of each 
payment is interest for federal tax purposes. 
See paragraph (f)(3) of this section. Under 
§ 1.1275–2(a), each payment (regardless of its 
designation by the parties as either interest 
or principal) generally is treated first as a 
payment of original issue discount, to the 
extent of the original issue discount that has 
accrued as of the date the payment is due 
and has not been allocated to prior pay-
ments, and second as a payment of principal. 
Therefore, in determining the total amount 
of interest paid on the qualified education 
loan for a taxable year, Student K may de-
duct any payments that the parties label as 
principal but that are treated as payments of 
original issue discount under § 1.1275–2(a). 

(g) Additional Rules—(1) Payment of 
interest made during period when interest 
payment not required. Payments of in-
terest on a qualified education loan to 
which this section is applicable are de-
ductible even if the payments are made 
during a period when interest pay-
ments are not required because, for ex-
ample, the loan has not yet entered re-
payment status or is in a period of 
deferment or forbearance. 

(2) Denial of double benefit. No deduc-
tion is allowed under this section for 
any amount for which a deduction is 
allowable under another provision of 
Chapter 1 of the Internal Revenue 
Code. No deduction is allowed under 
this section for any amount for which 
an exclusion is allowable under section 
108(f) (relating to cancellation of in-
debtedness). 

(3) Examples. The following examples 
illustrate the rules of this paragraph 
(g). In the examples, assume that the 
institution the student attends is an 

eligible educational institution, the 
loan is a qualified education loan, and 
the student is legally obligated to 
make interest payments under the 
terms of the loan: 

Example 1. Voluntary payment of interest be-
fore loan has entered repayment status. Stu-
dent L obtains a loan to attend college. The 
terms of the loan provide that interest ac-
crues on the loan while Student L earns his 
undergraduate degree but that Student L is 
not required to begin making payments of 
interest until six full calendar months after 
he graduates or otherwise leaves school. Nev-
ertheless, Student L voluntarily pays inter-
est on the loan during 2003, while enrolled in 
college. Assuming all other relevant require-
ments are met, Student L is allowed a deduc-
tion for interest paid while attending college 
even though the payments were made before 
interest payments were required. 

Example 2. Voluntary payment during period 
of deferment or forbearance. The facts are the 
same as in Example 2, except that Student L 
makes no payments on the loan while en-
rolled in college. Student L graduates in 
June 2003 and begins making monthly pay-
ments of principal and interest on the loan 
in January 2004, as required by the terms of 
the loan. In August 2004, Student L enrolls in 
graduate school on a full-time basis. Under 
the terms of the loan, Student L may apply 
for deferment of the loan payments while 
Student L is enrolled in graduate school. 
Student L applies for and receives a 
deferment on the outstanding loan. However, 
Student L continues to make some monthly 
payments of interest during graduate school. 
Student L may deduct interest paid on the 
loan during the period beginning in January 
2004, including interest paid while Student L 
is enrolled in graduate school. 

(h) Effective date. This section is ap-
plicable to periods governed by section 
221 as amended in 2001, which relates to 
interest paid on a qualified education 
loan after December 31, 2001, in taxable 
years ending after December 31, 2001, 
and on or before December 31, 2010. 

[T.D. 9125, 69 FR 25492, May 7, 2004] 

§ 1.221–2 Deduction for interest due 
and paid on qualified education 
loans before January 1, 2002. 

(a) In general. Under section 221, an 
individual taxpayer may deduct from 
gross income certain interest due and 
paid by the taxpayer during the tax-
able year on a qualified education loan. 
The deduction is allowed only with re-
spect to interest due and paid on a 
qualified education loan during the 
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first 60 months that interest payments 
are required under the terms of the 
loan. See paragraph (e) of this section 
for rules relating to the 60-month rule. 
See paragraph (b)(4) of this section for 
rules on payments of interest by third 
parties. The rules of this section are 
applicable to interest due and paid on 
qualified education loans after January 
21, 1999, if paid before January 1, 2002. 
Taxpayers also may apply the rules of 
this section to interest due and paid on 
qualified education loans after Decem-
ber 31, 1997, but before January 21, 1999. 
To the extent that the effective date 
limitation (‘‘sunset’’) of the 2001 
amendment remains in force un-
changed, section 221 before amendment 
in 2001, to which this section relates, 
also applies to interest due and paid on 
qualified education loans in taxable 
years beginning after December 31, 
2010. For rules applicable to periods 
governed by section 221 as amended in 
2001, which relates to deductions for in-
terest paid on qualified education loans 
after December 31, 2001, in taxable 
years ending after December 31, 2001, 
and before January 1, 2011, see § 1.221–1. 

(b) Eligibility—(1) Taxpayer must have 
a legal obligation to make interest pay-
ments. A taxpayer is entitled to a de-
duction under section 221 only if the 
taxpayer has a legal obligation to 
make interest payments under the 
terms of the qualified education loan. 

(2) Claimed dependents not eligible—(i) 
In general. An individual is not entitled 
to a deduction under section 221 for a 
taxable year if the individual is a de-
pendent (as defined in section 152) for 
whom another taxpayer is allowed a 
deduction under section 151 on a Fed-
eral income tax return for the same 
taxable year (or, in the case of a fiscal 
year taxpayer, the taxable year begin-
ning in the same calendar year as the 
individual’s taxable year). 

(ii) Examples. The following examples 
illustrate the rules of this paragraph 
(b)(2): 

Example 1. Student not claimed as dependent. 
Student A pays $750 of interest on qualified 
education loans during 1998. Student A’s par-
ents are not allowed a deduction for her as a 
dependent for 1998. Assuming fulfillment of 
all other relevant requirements, Student A 
may deduct the $750 of interest paid in 1998 
under section 221. 

Example 2. Student claimed as dependent. 
Student B pays $750 of interest on qualified 
education loans during 1998. Only Student B 
has the legal obligation to make the pay-
ments. Student B’s parent claims him as a 
dependent and is allowed a deduction under 
section 151 with respect to Student B in com-
puting the parent’s 1998 Federal income tax. 
Student B may not deduct the $750 of inter-
est paid in 1998 under section 221. Because 
Student B’s parent was not legally obligated 
to make the payments, Student B’s parent 
also may not deduct the interest. 

(3) Married taxpayers. If a taxpayer is 
married as of the close of a taxable 
year, he or she is entitled to a deduc-
tion under this section only if the tax-
payer and the taxpayer’s spouse file a 
joint return for that taxable year. 

(4) Payments of interest by a third 
party—(i) In general. If a third party 
who is not legally obligated to make a 
payment of interest on a qualified edu-
cation loan makes a payment of inter-
est on behalf of a taxpayer who is le-
gally obligated to make the payment, 
then the taxpayer is treated as receiv-
ing the payment from the third party 
and, in turn, paying the interest. 

(ii) Examples. The following examples 
illustrate the rules of this paragraph 
(b)(4): 

Example 1. Payment by employer. Student C 
obtains a qualified education loan to attend 
college. Upon Student C’s graduation from 
college, Student C works as an intern for a 
non-profit organization during which time 
Student C’s loan is in deferment and Student 
C makes no interest payments. As part of 
the internship program, the non-profit orga-
nization makes an interest payment on be-
half of Student C after the deferment period. 
This payment is not excluded from Student 
C’s income under section 108(f) and is treated 
as additional compensation includible in 
Student C’s gross income. Assuming fulfill-
ment of all other requirements of section 221, 
Student C may deduct this payment of inter-
est for Federal income tax purposes. 

Example 2. Payment by parent. Student D 
obtains a qualified education loan to attend 
college. Upon graduation from college, Stu-
dent D makes legally required monthly pay-
ments of principal and interest. Student D’s 
mother makes a required monthly payment 
of interest as a gift to Student D. A deduc-
tion for Student D as a dependent is not al-
lowed on another taxpayer’s tax return for 
that taxable year. Assuming fulfillment of 
all other requirements of section 221, Stu-
dent D may deduct this payment of interest 
for Federal income tax purposes. 
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(c) Maximum deduction. In any tax-
able year beginning before January 1, 
2002, the amount allowed as a deduc-
tion under section 221 may not exceed 
the amount determined in accordance 
with the following table: 

Taxable year beginning in Maximum 
deduction 

1998 ................................................................... $1,000 
1999 ................................................................... 1,500 
2000 ................................................................... 2,000 
2001 ................................................................... 2,500 

(d) Limitation based on modified ad-
justed gross income—(1) In general. The 
deduction allowed under section 221 is 
phased out ratably for taxpayers with 
modified adjusted gross income be-
tween $40,000 and $55,000 ($60,000 and 
$75,000 for married individuals who file 
a joint return). Section 221 does not 
allow a deduction for taxpayers with 
modified adjusted gross income of 
$55,000 or above ($75,000 or above for 
married individuals who file a joint re-
turn). 

(2) Modified adjusted gross income de-
fined. The term modified adjusted gross 
income means the adjusted gross in-
come (as defined in section 62) of the 
taxpayer for the taxable year increased 
by any amount excluded from gross in-
come under section 911, 931, or 933 (re-
lating to income earned abroad or from 
certain United States possessions or 
Puerto Rico). Modified adjusted gross 
income must be determined under this 
section after taking into account the 
inclusions, exclusions, deductions, and 
limitations provided by sections 86 (so-
cial security and tier 1 railroad retire-
ment benefits), 135 (redemption of 
qualified United States savings bonds), 
137 (adoption assistance programs), 219 
(deductible qualified retirement con-
tributions), and 469 (limitation on pas-
sive activity losses and credits), but be-
fore taking into account the deduction 
provided by section 221. 

(e) 60-month rule—(1) In general. A de-
duction for interest paid on a qualified 
education loan is allowed only for pay-
ments made during the first 60 months 
that interest payments are required on 
the loan. The 60-month period begins 
on the first day of the month that in-
cludes the date on which interest pay-
ments are first required and ends 60 
months later, unless the 60-month pe-

riod is suspended for periods of 
deferment or forbearance within the 
meaning of paragraph (e)(3) of this sec-
tion. The 60-month period continues to 
run regardless of whether the required 
interest payments are actually made. 
The date on which the first interest 
payment is required is determined 
under the terms of the loan agreement 
or, in the case of a loan issued or guar-
anteed under a federal postsecondary 
education loan program (such as loan 
programs under Title IV of the Higher 
Education Act of 1965 (20 U.S.C. 1070) 
and Titles VII and VIII of the Public 
Health Service Act (42 U.S.C. 292., and 
42 U.S.C. 296)) under applicable Federal 
regulations. For a discussion of inter-
est, see paragraph (h) of this section. 
For special rules relating to loan 
refinancings, consolidated loans, and 
collapsed loans, see paragraph (i) of 
this section. 

(2) Loans that entered repayment status 
prior to January 1, 1998. In the case of 
any qualified education loan that en-
tered repayment status prior to Janu-
ary 1, 1998, section 221 allows no deduc-
tion for interest paid during the por-
tion of the 60-month period described 
in paragraph (e)(1) of this section that 
occurred prior to January 1, 1998. Sec-
tion 221 allows a deduction only for in-
terest due and paid during that por-
tion, if any, of the 60-month period re-
maining after December 31, 1997. 

(3) Periods of deferment or forbearance. 
The 60-month period described in para-
graph (e)(1) of this section generally is 
suspended for any period when interest 
payments are not required on a quali-
fied education loan because the lender 
has granted the taxpayer a period of 
deferment or forbearance (including 
postponement in anticipation of can-
cellation). However, in the case of a 
qualified education loan that is not 
issued or guaranteed under a Federal 
postsecondary education loan program, 
the 60-month period will be suspended 
under this paragraph (e)(3) only if the 
promissory note contains conditions 
substantially similar to the conditions 
for deferment or forbearance estab-
lished by the U.S. Department of Edu-
cation for Federal student loan pro-
grams under Title IV of the Higher 
Education Act of 1965, such as half- 
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time study at a postsecondary edu-
cational institution, study in an ap-
proved graduate fellowship program or 
in an approved rehabilitation program 
for the disabled, inability to find full- 
time employment, economic hardship, 
or the performance of services in cer-
tain occupations or federal programs, 
and the borrower satisfies one of those 
conditions. For any qualified education 
loan, the 60-month period is not sus-
pended if under the terms of the loan 
interest continues to accrue while the 
loan is in deferment or forbearance and 
either— 

(i) In the case of deferment, the tax-
payer agrees to pay interest currently 
during the deferment period; or 

(ii) In the case of forbearance, the 
taxpayer agrees to make reduced pay-
ments, or payments of interest only, 
during the forbearance period. 

(4) Late payments. A deduction is al-
lowed for a payment of interest re-
quired in one month but actually made 
in a subsequent month prior to the ex-
piration of the 60-month period. A de-
duction is not allowed for a payment of 
interest required in one month but ac-
tually made in a subsequent month 
after the expiration of the 60-month pe-
riod. A late payment made during a pe-
riod of deferment or forbearance is 
treated, solely for purposes of deter-
mining whether it is made during the 
60-month period, as made on the date it 
is due. 

(5) Examples. The following examples 
illustrate the rules of this paragraph 
(e). In the examples, assume that the 
institution the student attends is an 
eligible educational institution, the 
loan is a qualified education loan and 
is issued or guaranteed under a federal 
postsecondary education loan program, 
the student is legally obligated to 
make interest payments under the 
terms of the loan, the interest pay-
ments occur after December 31, 1997, 
but before January 1, 2002, and with re-
spect to any period after December 31, 
1997, but before January 21, 1999, the 
taxpayer elects to apply the rules of 
this section. The examples are as fol-
lows: 

Example 1. Payment prior to 60-month period. 
Student E obtains a loan to attend college. 
The terms of the loan provide that interest 
accrues on the loan while Student E earns 

his undergraduate degree but that Student E 
is not required to begin making payments of 
interest until six full calendar months after 
he graduates. Nevertheless, Student E volun-
tarily pays interest on the loan while attend-
ing college. Student E is not allowed a de-
duction for interest paid during that period, 
because those payments were made prior to 
the start of the 60-month period. Similarly, 
Student E would not be allowed a deduction 
for any interest paid during the six month 
grace period after graduation when interest 
payments are not required. 

Example 2. Deferment option not exercised. 
The facts are the same as in Example 1 except 
that Student E makes no payments on the 
loan while enrolled in college. Student E 
graduates in June 1999, and is required to 
begin making monthly payments of principal 
and interest on the loan in January 2000. The 
60-month period described in paragraph (e)(1) 
of this section begins in January 2000. In Au-
gust 2000, Student E enrolls in graduate 
school on a full-time basis. Under the terms 
of the loan, Student E may apply for 
deferment of the loan payments while en-
rolled in graduate school. However, Student 
E elects not to apply for deferment and con-
tinues to make required monthly payments 
on the loan during graduate school. Assum-
ing fulfillment of all other relevant require-
ments, Student E may deduct interest paid 
on the loan during the 60-month period be-
ginning in January 2000, including interest 
paid while enrolled in graduate school. 

Example 3. Late payment, within 60-month 
period. The facts are the same as in Example 
2 except that, after the loan enters repay-
ment status in January 2000, Student E 
makes no interest payments until March 
2000. In March 2000, Student E pays interest 
required for the months of January, Feb-
ruary, and March 2000. Assuming fulfillment 
of all other relevant requirements, Student 
E may deduct the interest paid in March for 
the months of January, February, and March 
because the interest payments are required 
under the terms of the loan and are paid 
within the 60-month period, even though the 
January and February interest payments 
may be late. 

Example 4. Late payment during deferment 
but within 60-month period. The terms of Stu-
dent F’s loan require her to begin making 
monthly payments of interest on the loan in 
January 2000. The 60-month period described 
in paragraph (e)(1) of this section begins in 
January 2000. Student F fails to make the re-
quired interest payments for the months of 
November and December 2000. In January 
2001, Student F enrolls in graduate school on 
a half-time basis. Under the terms of the 
loan, Student F obtains a deferment of the 
loan payments due while enrolled in grad-
uate school. The deferment becomes effec-
tive January 1, 2001. In March 2001, while the 
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loan is in deferment, Student F pays the in-
terest due for the months of November and 
December 2000. Assuming fulfillment of all 
other relevant requirements, Student F may 
deduct interest paid in March 2001, for the 
months of November and December 2000, be-
cause the late interest payments are treated, 
solely for purposes of determining whether 
they were made during the 60-month period, 
as made in November and December 2000. 

Example 5. 60-month period. The terms of 
Student G’s loan require him to begin mak-
ing monthly payments of interest on the 
loan in November 1999. The 60-month period 
described in paragraph (e)(1) of this section 
begins in November 1999. In January 2000, 
Student G enrolls in graduate school on a 
half-time basis. As permitted under the 
terms of the loan, Student G applies for 
deferment of the loan payments due while 
enrolled in graduate school. While awaiting 
formal approval from the lender of his re-
quest for deferment, Student G pays interest 
due for the month of January 2000. In Feb-
ruary 2000, the lender approves Student G’s 
request for deferment, effective as of Janu-
ary 1, 2000. Assuming fulfillment of all other 
relevant requirements, Student G may de-
duct interest paid in January 2000, prior to 
his receipt of the lender’s approval, even 
though the deferment was retroactive to 
January 1, 2000. As of February 2000, there 
are 57 months remaining in the 60-month pe-
riod for that loan. Because Student G is not 
required to make interest payments during 
the period of deferment, the 60-month period 
is suspended. After January 2000, Student G 
may not deduct any voluntary payments of 
interest made during the period of 
deferment. 

Example 6. 60-month period. The terms of 
Student H’s loan require her to begin mak-
ing monthly payments of interest on the 
loan in November 1999. The 60-month period 
described in paragraph (e)(1) of this section 
begins in November 1999. In January 2000, 
Student H enrolls in graduate school on a 
half-time basis. As permitted under the 
terms of the loan, Student H applies to make 
reduced payments of principal and interest 
while enrolled in graduate school. After the 
lender approves her application, Student H 
pays principal and interest due for the 
month of January 2000 at the reduced rate. 
Assuming fulfillment of all other relevant 
requirements, Student H may deduct inter-
est paid in January 2000. As of February 2000, 
there are 57 months remaining in the 60- 
month period for that loan. 

Example 7. Reduction of 60-month period for 
months prior to January 1, 1998. The first pay-
ment of interest on a loan is due in January 
1997. Thereafter, interest payments are re-
quired on a monthly basis. The 60-month pe-
riod described in paragraph (e)(1) of this sec-
tion for this loan begins on January 1, 1997, 
the first day of the month that includes the 

date on which the first interest payment is 
required. However, the borrower may not de-
duct interest paid prior to January 1, 1998, 
under the effective date provisions of section 
221. Assuming fulfillment of all other rel-
evant requirements, the borrower may de-
duct interest due and paid on the loan during 
the 48 months beginning on January 1, 1998 
(unless such period is extended for periods of 
deferment or forbearance under paragraph 
(e)(3) of this section). 

(f) Definitions—(1) Eligible educational 
institution. In general, an eligible edu-
cational institution means any college, 
university, vocational school, or other 
post-secondary educational institution 
described in section 481 of the Higher 
Education Act of 1965, 20 U.S.C. 1088, as 
in effect on August 5, 1997, and certified 
by the U.S. Department of Education 
as eligible to participate in student aid 
programs administered by the Depart-
ment, as described in section 25A(f)(2) 
and § 1.25A–2(b). For purposes of this 
section, an eligible educational institu-
tion also includes an institution that 
conducts an internship or residency 
program leading to a degree or certifi-
cate awarded by an institution, a hos-
pital, or a health care facility that of-
fers postgraduate training. 

(2) Qualified higher education ex-
penses—(i) In general. Qualified higher 
education expenses means the cost of at-
tendance (as defined in section 472 of 
the Higher Education Act of 1965, 20 
U.S.C. 1087ll, as in effect on August 4, 
1997), at an eligible educational institu-
tion, reduced by the amounts described 
in paragraph (f)(2)(ii) of this section. 
Consistent with section 472 of the High-
er Education Act of 1965, a student’s 
cost of attendance is determined by the 
eligible educational institution and in-
cludes tuition and fees normally as-
sessed a student carrying the same aca-
demic workload as the student, an al-
lowance for room and board, and an al-
lowance for books, supplies, transpor-
tation, and miscellaneous expenses of 
the student. 

(ii) Reductions. Qualified higher edu-
cation expenses are reduced by any 
amount that is paid to or on behalf of 
a student with respect to such expenses 
and that is— 

(A) A qualified scholarship that is ex-
cludable from income under section 
117; 
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(B) An educational assistance allow-
ance for a veteran or member of the 
armed forces under chapter 30, 31, 32, 34 
or 35 of title 38, United States Code, or 
under chapter 1606 of title 10, United 
States Code; 

(C) Employer-provided educational 
assistance that is excludable from in-
come under section 127; 

(D) Any other amount that is de-
scribed in section 25A(g)(2)(C) (relating 
to amounts excludable from gross in-
come as educational assistance); 

(E) Any otherwise includible amount 
excluded from gross income under sec-
tion 135 (relating to the redemption of 
United States savings bonds); or 

(F) Any otherwise includible amount 
distributed from a Coverdell education 
savings account and excluded from 
gross income under section 530(d)(2). 

(3) Qualified education loan—(i) In 
general. A qualified education loan 
means indebtedness incurred by a tax-
payer solely to pay qualified higher 
education expenses that are— 

(A) Incurred on behalf of a student 
who is the taxpayer, the taxpayer’s 
spouse, or a dependent (as defined in 
section 152) of the taxpayer at the time 
the taxpayer incurs the indebtedness; 

(B) Attributable to education pro-
vided during an academic period, as de-
scribed in section 25A and the regula-
tions thereunder, when the student is 
an eligible student as defined in sec-
tion 25A(b)(3) (requiring that the stu-
dent be a degree candidate carrying at 
least half the normal full-time work-
load); and 

(C) Paid or incurred within a reason-
able period of time before or after the 
taxpayer incurs the indebtedness. 

(ii) Reasonable period. Except as oth-
erwise provided in this paragraph 
(f)(3)(ii), what constitutes a reasonable 
period of time for purposes of para-
graph (f)(3)(i)(C) of this section gen-
erally is determined based on all the 
relevant facts and circumstances. How-
ever, qualified higher education ex-
penses are treated as paid or incurred 
within a reasonable period of time be-
fore or after the taxpayer incurs the in-
debtedness if— 

(A) The expenses are paid with the 
proceeds of education loans that are 
part of a federal postsecondary edu-
cation loan program; or 

(B) The expenses relate to a par-
ticular academic period and the loan 
proceeds used to pay the expenses are 
disbursed within a period that begins 90 
days prior to the start of that aca-
demic period and ends 90 days after the 
end of that academic period. 

(iii) Related party. A qualified edu-
cation loan does not include any in-
debtedness owed to a person who is re-
lated to the taxpayer, within the mean-
ing of section 267(b) or 707(b)(1). For ex-
ample, a parent or grandparent of the 
taxpayer is a related person. In addi-
tion, a qualified education loan does 
not include a loan made under any 
qualified employer plan as defined in 
section 72(p)(4) or under any contract 
referred to in section 72(p)(5). 

(iv) Federal issuance or guarantee not 
required. A loan does not have to be 
issued or guaranteed under a federal 
postsecondary education loan program 
to be a qualified education loan. 

(v) Refinanced and consolidated indebt-
edness—(A) In general. A qualified edu-
cation loan includes indebtedness in-
curred solely to refinance a qualified 
education loan. A qualified education 
loan includes a single, consolidated in-
debtedness incurred solely to refinance 
two or more qualified education loans 
of a borrower. 

(B) Treatment of refinanced and con-
solidated indebtedness. [Reserved] 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(f): 

Example 1. Eligible educational institution. 
University J is a postsecondary educational 
institution described in section 481 of the 
Higher Education Act of 1965. The U.S. De-
partment of Education has certified that 
University J is eligible to participate in fed-
eral financial aid programs administered by 
that Department, although University J 
chooses not to participate. University J is an 
eligible educational institution. 

Example 2. Qualified higher education ex-
penses. Student K receives a $3,000 qualified 
scholarship for the 1999 fall semester that is 
excludable from Student K’s gross income 
under section 117. Student K receives no 
other forms of financial assistance with re-
spect to the 1999 fall semester. Student K’s 
cost of attendance for the 1999 fall semester, 
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as determined by Student K’s eligible edu-
cational institution for purposes of calcu-
lating a student’s financial need in accord-
ance with section 472 of the Higher Edu-
cation Act, is $16,000. For the 1999 fall semes-
ter, Student K has qualified higher education 
expenses of $13,000 (the cost of attendance as 
determined by the institution ($16,000) re-
duced by the qualified scholarship proceeds 
excludable from gross income ($3,000)). 

Example 3. Qualified education loan. Student 
L borrows money from a commercial bank to 
pay qualified higher education expenses re-
lated to his enrollment on a half-time basis 
in a graduate program at an eligible edu-
cational institution. Student L uses all the 
loan proceeds to pay qualified higher edu-
cation expenses incurred within a reasonable 
period of time after incurring the indebted-
ness. The loan is not federally guaranteed. 
The commercial bank is not related to Stu-
dent L within the meaning of section 267(b) 
or 707(b)(1). Student L’s loan is a qualified 
education loan within the meaning of section 
221. 

Example 4. Qualified education loan. Student 
M signs a promissory note for a loan on Au-
gust 15, 1999, to pay for qualified higher edu-
cation expenses for the 1999 fall and 2000 
spring semesters. On August 20, 1999, the 
lender disburses loan proceeds to Student 
M’s college. The college credits them to Stu-
dent M’s account to pay qualified higher edu-
cation expenses for the 1999 fall semester, 
which begins on August 23, 1999. On January 
25, 2000, the lender disburses additional loan 
proceeds to Student M’s college. The college 
credits them to Student M’s account to pay 
qualified higher education expenses for the 
2000 spring semester, which began on Janu-
ary 10, 2000. Student M’s qualified higher 
education expenses for the two semesters are 
paid within a reasonable period of time, as 
the first loan disbursement occurred within 
the 90 days prior to the start of the fall 1999 
semester, and the second loan disbursement 
occurred during the spring 2000 semester. 

Example 5. Qualified education loan. The 
facts are the same as in Example 4, except 
that in 2001 the college is not an eligible edu-
cational institution because it loses its eligi-
bility to participate in certain federal finan-
cial aid programs administered by the U.S. 
Department of Education. The qualification 
of Student M’s loan, which was used to pay 
for qualified higher education expenses for 
the 1999 fall and 2000 spring semesters, as a 
qualified education loan is not affected by 
the college’s subsequent loss of eligibility. 

Example 6. Mixed-use loans. Student N signs 
a promissory note for a loan that is secured 
by Student N’s personal residence. Student N 
will use part of the loan proceeds to pay for 
certain improvements to Student N’s resi-
dence and part of the loan proceeds to pay 
qualified higher education expenses of Stu-
dent N’s spouse. Because Student N obtains 

the loan not solely to pay qualified higher 
education expenses, the loan is not a quali-
fied education loan. 

(g) Denial of double benefit. No deduc-
tion is allowed under this section for 
any amount for which a deduction is 
allowable under another provision of 
Chapter 1 of the Internal Revenue 
Code. No deduction is allowed under 
this section for any amount for which 
an exclusion is allowable under section 
108(f) (relating to cancellation of in-
debtedness). 

(h) Interest—(1) In general. Amounts 
paid on a qualified education loan are 
deductible under section 221 if the 
amounts are interest for Federal in-
come tax purposes. For example, inter-
est includes— 

(i) Qualified stated interest (as de-
fined in § 1.1273–1(c)); and 

(ii) Original issue discount, which 
generally includes capitalized interest. 
For purposes of section 221, capitalized 
interest means any accrued and unpaid 
interest on a qualified education loan 
that, in accordance with the terms of 
the loan, is added by the lender to the 
outstanding principal balance of the 
loan. 

(2) Operative rules for original issue dis-
count—(i) In general. The rules to deter-
mine the amount of original issue dis-
count on a loan and the accruals of the 
discount are in sections 163(e), 1271 
through 1275, and the regulations 
thereunder. In general, original issue 
discount is the excess of a loan’s stated 
redemption price at maturity (all pay-
ments due under the loan other than 
qualified stated interest payments) 
over its issue price (the amount 
loaned). Although original issue dis-
count generally is deductible as it ac-
crues under section 163(e) and § 1.163–7, 
original issue discount on a qualified 
education loan is not deductible until 
paid. See paragraph (h)(3) of this sec-
tion to determine when original issue 
discount is paid. 

(ii) Treatment of loan origination fees 
by the borrower. If a loan origination fee 
is paid by the borrower other than for 
property or services provided by the 
lender, the fee reduces the issue price 
of the loan, which creates original 
issue discount (or additional original 
issue discount) on the loan in an 
amount equal to the fee. See § 1.1273– 

VerDate Nov<24>2008 10:50 May 07, 2009 Jkt 217086 PO 00000 Frm 00536 Fmt 8010 Sfmt 8010 Y:\SGML\217086.XXX 217086



527 

Internal Revenue Service, Treasury § 1.221–2 

2(g). For an example of how a loan 
origination fee is taken into account, 
see Example 2 of paragraph (h)(4) of this 
section. 

(3) Allocation of payments. See §§ 1.446– 
2(e) and 1.1275–2(a) for rules on allo-
cating payments between interest and 
principal. In general, these rules treat 
a payment first as a payment of inter-
est to the extent of the interest that 
has accrued and remains unpaid as of 
the date the payment is due, and sec-
ond as a payment of principal. The 
characterization of a payment as either 
interest or principal under these rules 
applies regardless of how the parties 
label the payment (either as interest or 
principal). Accordingly, the taxpayer 
may deduct the portion of a payment 
labeled as principal that these rules 
treat as a payment of interest on the 
loan, including any portion attrib-
utable to capitalized interest or loan 
origination fees. 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(h). In the examples, assume that the 
institution the student attends is an 
eligible educational institution, the 
loan is a qualified education loan, the 
student is legally obligated to make in-
terest payments under the terms of the 
loan, and any other applicable require-
ments, if not otherwise specified, are 
fulfilled. The examples are as follows: 

Example 1. Capitalized interest. Interest on 
Student O’s qualified education loan accrues 
while Student O is in school, but Student O 
is not required to make any payments on the 
loan until six months after he graduates or 
otherwise leaves school. At that time, the 
lender capitalizes all accrued but unpaid in-
terest and adds it to the outstanding prin-
cipal amount of the loan. Thereafter, Stu-
dent O is required to make monthly pay-
ments of interest and principal on the loan. 
The interest payable on the loan, including 
the capitalized interest, is original issue dis-
count. Therefore, in determining the total 
amount of interest paid on the qualified edu-
cation loan during the 60-month period de-
scribed in paragraph (e)(1) of this section, 
Student O may deduct any payments that 
§ 1.1275–2(a) treats as payments of interest, 
including any principal payments that are 
treated as payments of capitalized interest. 
See paragraph (h)(3) of this section. 

Example 2. Allocation of payments. The facts 
are the same as in Example 1 of this para-
graph (h)(4), except that, in addition, the 
lender charges Student O a loan origination 
fee, which is not for any property or services 

provided by the lender. Under § 1.1273–2(g), 
the loan origination fee reduces the issue 
price of the loan, which reduction increases 
the amount of original issue discount on the 
loan by the amount of the fee. The amount 
of original issue discount (which includes the 
capitalized interest and loan origination fee) 
that accrues each year is determined under 
section § 1272 and § 1.1272–1. In effect, the loan 
origination fee accrues over the entire term 
of the loan. Because the loan has original 
issue discount, the payment ordering rules in 
§ 1.1275–2(a) must be used to determine how 
much of each payment is interest for federal 
tax purposes. See paragraph (h)(3) of this sec-
tion. Under § 1.1275–2(a), each payment (re-
gardless of its designation by the parties as 
either interest or principal) generally is 
treated first as a payment of original issue 
discount, to the extent of the original issue 
discount that has accrued as of the date the 
payment is due and has not been allocated to 
prior payments, and second as a payment of 
principal. Therefore, in determining the 
total amount of interest paid on the quali-
fied education loan during the 60-month pe-
riod described in paragraph (e)(1) of this sec-
tion, Student O may deduct any payments 
that the parties label as principal but that 
are treated as payments of original issue dis-
count under § 1.1275–2(a). The 60-month pe-
riod does not begin in the month in which 
the lender charges Student O the loan origi-
nation fee. 

(i) Special rules regarding 60-month lim-
itation—(1) Refinancing. A qualified edu-
cation loan and all indebtedness in-
curred solely to refinance that loan 
constitute a single loan for purposes of 
calculating the 60-month period de-
scribed in paragraph (e)(1) of this sec-
tion. 

(2) Consolidated loans. A consolidated 
loan is a single loan that refinances 
more than one qualified education loan 
of a borrower. For consolidated loans, 
the 60-month period described in para-
graph (e)(1) of this section begins on 
the latest date on which any of the un-
derlying loans entered repayment sta-
tus and includes any subsequent month 
in which the consolidated loan is in re-
payment status. 

(3) Collapsed loans. A collapsed loan is 
two or more qualified education loans 
of a single taxpayer that constitute a 
single qualified education loan for loan 
servicing purposes and for which the 
lender or servicer does not separately 
account. For a collapsed loan, the 60- 
month period described in paragraph 
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(e)(1) of this section begins on the lat-
est date on which any of the under-
lying loans entered repayment status 
and includes any subsequent month in 
which any of the underlying loans is in 
repayment status. 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(i): 

Example 1. Refinancing. Student P obtains a 
qualified education loan to pay for an under-
graduate degree at an eligible educational 
institution. After graduation, Student P is 
required to make monthly interest payments 
on the loan beginning in January 2000. Stu-
dent P makes the required interest payments 
for 15 months. In April 2001, Student P bor-
rows money from another lender exclusively 
to repay the first qualified education loan. 
The new loan requires interest payments to 
start immediately. At the time Student P 
must begin interest payments on the new 
loan, which is a qualified education loan, 
there are 45 months remaining of the origi-
nal 60-month period referred to in paragraph 
(e)(1) of this section. 

Example 2. Collapsed loans. To finance his 
education, Student Q obtains four separate 
qualified education loans from Lender R. The 
loans enter repayment status, and their re-
spective 60-month periods described in para-
graph (e)(1) of this section begin, in July, 
August, September, and December of 1999. 
After all of Student Q’s loans have entered 
repayment status, Lender R informs Student 
Q that Lender R will transfer all four loans 
to Lender S. Following the transfer, Lender 
S treats the loans as a single loan for loan 
servicing purposes. Lender S sends Student Q 
a single statement that shows the total prin-
cipal and interest, and does not keep sepa-
rate records with respect to each loan. With 
respect to the single collapsed loan, the 60- 
month period described in paragraph (e)(1) of 
this section begins in December 1999. 

(j) Effective date. This section is ap-
plicable to interest due and paid on 
qualified education loans after January 
21, 1999, if paid before January 1, 2002. 
Taxpayers also may apply this section 
to interest due and paid on qualified 
education loans after December 31, 
1997, but before January 21, 1999. This 
section also applies to interest due and 
paid on qualified education loans in a 
taxable year beginning after December 
31, 2010. 

[T.D. 9125, 69 FR 25492, May 7, 2004] 

SPECIAL DEDUCTIONS FOR CORPORATIONS 

§ 1.241–1 Allowance of special deduc-
tions. 

A corporation, in computing its tax-
able income, is allowed as deductions 
the items specified in Part VIII (sec-
tion 242 and following), Subchapter B, 
Chapter 1 of the Code, in addition to 
the deductions provided in part VI (sec-
tion 161 and following) Subchapter B, 
Chapter 1 of the Code. 

§ 1.242–1 Deduction for partially tax- 
exempt interest. 

A corporation is allowed a deduction 
under section 242(a) in an amount equal 
to certain interest received on obliga-
tions of the United States, or an obli-
gation of corporations organized under 
Acts of Congress which are instrumen-
talities of the United States. The inter-
est for which a deduction shall be al-
lowed is interest which is included in 
gross income and which is exempt from 
normal tax under the act, as amended 
and supplemented, which authorized 
the issuance of the obligations. The de-
duction allowed by section 242(a) is al-
lowed only for the purpose of com-
puting normal tax, and therefore, no 
deduction is allowed for such interest 
in the computation of any surtax im-
posed by Subtitle A of the Internal 
Revenue Code of 1954. 

[T.D. 7100, 36 FR 5333, Mar. 20, 1971] 

§ 1.243–1 Deduction for dividends re-
ceived by corporations. 

(a)(1) A corporation is allowed a de-
duction under section 243 for dividends 
received from a domestic corporation 
which is subject to taxation under 
Chapter 1 of the Internal Revenue Code 
of 1954. 

(2) Except as provided in section 
243(c) and in section 246, the deduction 
is: 

(i) For the taxable year, an amount 
equal to 85 percent of the dividends re-
ceived from such domestic corpora-
tions during the taxable year (other 
than dividends to which subdivision (ii) 
or (iii) of this subparagraph applies). 

(ii) For a taxable year beginning 
after September 2, 1958, an amount 
equal to 100 percent of the dividends re-
ceived from such domestic corpora-
tions if at the time of receipt of such 
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