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to the terms and conditions of EPA’s 
regulations and the grant agreement, 
and designated by your group to serve 
as its principal contact with EPA. 

Project period means the period estab-
lished in the TAG award document dur-
ing which TAG money may be used. 
The project period may be comprised of 
more than one funding period. 

Reasonable cost means a cost that, in 
its nature or amount, does not exceed 
that which would be incurred by a pru-
dent person under the circumstances 
prevailing at the time the decision was 
made to incur the costs. 

Recipient means any group that has 
been awarded a TAG. 

Record of decision (ROD) means a pub-
lic document that explains the cleanup 
method that will be used at a Super-
fund site; it is based on technical data 
gathered and analyses performed dur-
ing the remedial investigation and fea-
sibility study, as well as public com-
ments and community concerns. 

Remedial investigation/feasibility study 
(RI/FS) means the phase during which 
EPA conducts risk assessments and nu-
merous studies into the nature and ex-
tent of the contamination on site, and 
analyzes alternative methods for clean-
ing up a site. 

Response action means all activities 
undertaken by EPA, other Federal 
agencies, States, or PRPs to address 
the problems created by hazardous sub-
stances at an NPL site. 

Start of response action means the 
point in time when funding is set-aside 
by either EPA, other Federal agencies, 
States, or PRPs to begin response ac-
tivities at a site. 

Suspend means an action by EPA 
that temporarily withdraws Federal 
sponsorship under an award, pending 
corrective action by the recipient or 
pending a decision to terminate the 
award by the Federal awarding agency. 
Suspension of an award is a separate 
action from suspension under Federal 
agency regulations implementing Ex-
ecutive Orders 12549 (3 CFR, 1986 
Comp., p. 189) and 12689 (3 CFR, 1989 
Comp., p. 235), Debarment and Suspen-
sion. 

§ 35.4275 Where can my group get the 
documents this subpart references 
(for example, OMB circulars, other 
subparts, forms)? 

EPA Headquarters and the regional 
offices that follow have the documents 
this subpart references available if you 
need them: 

(a) TAG Coordinator or Grants Of-
fice, U.S. EPA Region I, John F. Ken-
nedy Federal Building, Boston, MA 
02203. 

(b) TAG Coordinator or Grants Of-
fice, U.S. EPA Region II, 290 Broadway, 
New York, NY 10007–1866. 

(c) TAG Coordinator or Grants Office, 
U.S. EPA Region III, 1650 Arch Street, 
Philadelphia, PA 19106. 

(d) TAG Coordinator or Grants Of-
fice, U.S. EPA Region IV, Atlanta Fed-
eral Center, 61 Forsyth Street, Atlanta, 
GA 30303. 

(e) TAG Coordinator or Grants Office, 
U.S. EPA Region V, Metcalfe Federal 
Building, 77 W. Jackson Blvd., Chicago, 
IL 60604. 

(f) TAG Coordinator or Grants Office, 
U.S. EPA Region VI, Wells Fargo 
Bank, Tower at Fountain Place, 1445 
Ross Avenue, Suite 1200, Dallas, TX 
752020–2733. 

(g) TAG Coordinator or Grants Of-
fice, U.S. EPA Region VII, 901 N. 5th 
Street, Kansas City, KS 66101. 

(h) TAG Coordinator or Grants Of-
fice, U.S. EPA Region VIII, 999 18th 
Street, Suite #500, Denver, CO 80202– 
2466. 

(i) TAG Coordinator or Grants Office, 
U.S. EPA Region IX, 75 Hawthorne 
Street, San Francisco, CA 94105. 

(j) TAG Coordinator or Grants Office, 
U.S. EPA Region X, 1200 6th Avenue, 
Seattle, WA 98101. 

(k) National TAG Coordinator, U.S. 
EPA Mail Code: 5204–G, Ariel Rios 
Building, 1200 Pennsylvania Avenue, 
NW, Washington, DC 20460. 

Subpart N [Reserved] 

Subpart O—Cooperative Agree-
ments and Superfund State 
Contracts for Superfund Re-
sponse Actions 

AUTHORITY: 42 U.S.C. 9601 et seq. 
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SOURCE: 72 FR 24504, May 2, 2007, unless 
otherwise noted. 

GENERAL 

§ 35.6000 Authority. 
This subpart is issued under section 

104(a) through (j) of the Comprehensive 
Environmental Response, Compensa-
tion, and Liability Act of 1980, as 
amended (CERCLA)(42 U.S.C. 9601 et 
seq.). 

§ 35.6005 Purpose and scope. 
(a) This subpart codifies recipient re-

quirements for administering Coopera-
tive Agreements awarded pursuant to 
section 104(d)(1) of CERCLA. This sub-
part also codifies requirements for ad-
ministering Superfund State Contracts 
(SSCs) for non-State-lead remedial re-
sponses undertaken pursuant to sec-
tion 104 of CERCLA. 

(b) 40 CFR part 31, ‘‘Uniform Admin-
istrative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments,’’ establishes con-
sistency and uniformity among Federal 
agencies in the administration of 
grants and Cooperative Agreements to 
State, local, and Indian Tribal govern-
ments. For CERCLA-funded Coopera-
tive Agreements, this subpart supple-
ments the requirements contained in 
part 31 for States, political subdivi-
sions thereof, and Indian Tribes. This 
subpart references those sections of 
part 31 that are applicable to CERCLA- 
funded Cooperative Agreements. 

(c) Superfund monies for remedial ac-
tions cannot be used by recipients for 
Federal facility cleanup activities. 
When a cleanup is undertaken by an-
other Federal entity, the State, polit-
ical subdivision or Indian Tribe can 
pursue funding for its involvement in 
response activities from the appro-
priate Federal entity. 

§ 35.6010 Indian Tribe and intertribal 
consortium eligibility. 

(a) Indian Tribes are eligible to re-
ceive Superfund Cooperative Agree-
ments only when they are federally 
recognized, and when they meet the 
criteria set forth in 40 CFR 300.515(b) of 
the National Oil and Hazardous Sub-
stances Pollution Contingency Plan 
(the National Contingency Plan or 

NCP), except that Indian Tribes shall 
not be required to demonstrate juris-
diction under 40 CFR 300.515(b)(3) of the 
NCP to be eligible for Core Program 
Cooperative Agreements, and those 
support agency Cooperative Agree-
ments for which jurisdiction is not 
needed for the Tribe to carry out the 
support agency activities of the work 
plan. 

(b) Although section 126 of CERCLA 
provides that the governing body of an 
Indian Tribe shall be treated substan-
tially the same as a State, the subpart 
O definition of ‘‘State’’ does not in-
clude Indian Tribes because they do 
not need to comply with all the statu-
tory requirements addressed in subpart 
O that apply to States. 

(c) Intertribal consortium: An inter-
tribal consortium is eligible to receive 
a Cooperative Agreement from EPA 
only if the intertribal consortium dem-
onstrates that all members of the con-
sortium meet the eligibility require-
ments for the Cooperative Agreement, 
and all members authorize the consor-
tium to apply for and receive assist-
ance. 

§ 35.6015 Definitions. 
(a) As used in this subpart, the fol-

lowing words and terms shall have the 
following meanings: 

Activity. A set of CERCLA-funded 
tasks that makes up a segment of the 
sequence of events undertaken in de-
termining, planning, and conducting a 
response to a release or potential re-
lease of a hazardous substance. These 
include Core Program, pre-remedial 
(i.e., preliminary assessments and site 
inspections), support agency, remedial 
investigation/feasibility studies, reme-
dial design, remedial action, removal, 
and enforcement activities. 

Allowable costs. Those project costs 
that are: Eligible, reasonable, nec-
essary, and allocable to the project; 
permitted by the appropriate Federal 
cost principles; and approved by EPA 
in the Cooperative Agreement and/or 
Superfund State Contract. 

Architectural or engineering (A/E) serv-
ices. Consultation, investigations, re-
ports, or services for design-type 
projects within the scope of the prac-
tice of architecture or professional en-
gineering as defined by the laws of the 
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State or territory in which the recipi-
ent is located. 

Award official. The EPA official with 
the authority to execute Cooperative 
Agreements and Superfund State Con-
tracts and to take other actions au-
thorized by EPA Orders. 

Budget period. The length of time 
EPA specifies in a Cooperative Agree-
ment during which the recipient may 
expend or obligate Federal funds. 

CERCLA. The Comprehensive Envi-
ronmental Response, Compensation, 
and Liability Act of 1980, as amended 
(42 U.S.C. 9601—9657). 

Change order. A written order issued 
by a recipient, or its designated agent, 
to its contractor authorizing an addi-
tion to, deletion from, or revision of, a 
contract, usually initiated at the con-
tractor’s request. 

Claim. A demand or written assertion 
by a contractor seeking, as a matter of 
right, changes in contract duration, 
costs, or other provisions, which origi-
nally have been rejected by the recipi-
ent. 

Closeout. The final EPA or recipient 
actions taken to assure satisfactory 
completion of project work and to ful-
fill administrative requirements, in-
cluding financial settlement, submis-
sion of acceptable required final re-
ports, and resolution of any out-
standing issues under the Cooperative 
Agreement and/or Superfund State 
Contract. 

Community Relations Plan (CRP). A 
management and planning tool out-
lining the specific community rela-
tions activities to be undertaken dur-
ing the course of a response. It is de-
signed to provide for two-way commu-
nication between the affected commu-
nity and the agencies responsible for 
conducting a response action, and to 
assure public input into the decision- 
making process related to the affected 
communities. 

Construction. Erection, building, al-
teration, repair, remodeling, improve-
ment, or extension of buildings, struc-
tures or other property. 

Contract. A written agreement be-
tween an EPA recipient and another 
party (other than another public agen-
cy) or between the recipient’s con-
tractor and the contractor’s first tier 
subcontractor. 

Contractor. Any party to whom a re-
cipient awards a contract. 

Cooperative Agreement. A legal instru-
ment EPA uses to transfer money, 
property, services, or anything of value 
to a recipient to accomplish a public 
purpose in which substantial EPA in-
volvement is anticipated during the 
performance of the project. 

Core Program Cooperative Agreement. A 
Cooperative Agreement that provides 
funds to a State or Indian Tribe to con-
duct CERCLA implementation activi-
ties that are not assignable to specific 
sites but are intended to develop and 
maintain a State’s or Indian Tribe’s 
ability to participate in the CERCLA 
response program. 

Cost analysis. The review and evalua-
tion of each element of contract cost to 
determine reasonableness, allocability, 
and allowability. 

Cost share. The portion of allowable 
project costs that a recipient contrib-
utes toward completing its project (i.e., 
non-Federal share, matching share). 

Equipment. Tangible, nonexpendable, 
personal property having a useful life 
of more than one year and an acquisi-
tion cost of $5,000 or more per unit. 

Fair market value. The amount at 
which property would change hands be-
tween a willing buyer and a willing 
seller, neither being under any compul-
sion to buy or sell and both having rea-
sonable knowledge of the relevant 
facts. Fair market value is the price in 
cash, or its equivalent, for which the 
property would have been sold on the 
open market. 

Health and safety plan. A plan that 
specifies the procedures that are suffi-
cient to protect on-site personnel and 
surrounding communities from the 
physical, chemical, and/or biological 
hazards of the site. The health and 
safety plan outlines: 

(i) Site hazards; 
(ii) Work areas and site control pro-

cedures; 
(iii) Air surveillance procedures; 
(iv) Levels of protection; 
(v) Decontamination and site emer-

gency plans; 
(vi) Arrangements for weather-re-

lated problems; and 
(vii) Responsibilities for imple-

menting the health and safety plan. 
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In-kind contribution. The value of a 
non-cash contribution (generally from 
third parties) to meet a recipient’s cost 
sharing requirements. An in-kind con-
tribution may consist of charges for 
real property and equipment or the 
value of goods and services directly 
benefiting the CERCLA-funded project. 

Indian Tribe. As defined by section 
101(36) of CERCLA, any Indian Tribe, 
band, nation, or other organized group 
or community, including any Alaska 
Native village but not including any 
Alaska Native regional or village cor-
poration, which is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to 
Indians because of their status as Indi-
ans. For the purposes of this subpart, 
the term, ‘‘Indian Tribe,’’ includes an 
intertribal consortium consisting of 
two or more federally recognized 
Tribes. 

Intergovernmental Agreement. Any 
written agreement between units of 
government under which one public 
agency performs duties for or in con-
cert with another public agency using 
EPA assistance. This includes substate 
and interagency agreements. 

Intertribal consortium. A partnership 
between two or more federally recog-
nized Indian Tribes that is authorized 
by the governing bodies of those Indian 
Tribes to apply for and receive assist-
ance agreements. An intertribal con-
sortium must have adequate docu-
mentation of the existence of the part-
nership, and the authorization to apply 
for and receive assistance. 

Lead agency. The Federal agency, 
State agency, political subdivision, or 
Indian Tribe that has primary respon-
sibility for planning and implementing 
a response action under CERCLA. 

National Priorities List (NPL). The list, 
compiled by EPA pursuant to CERCLA 
section 105, of uncontrolled hazardous 
substance releases in the United States 
that are priorities for long-term reme-
dial evaluation and response. The NPL 
is published at Appendix B to 40 CFR 
Part 300. 

Operable unit. A discrete action, as 
described in the Cooperative Agree-
ment or Superfund State Contract, 
that comprises an incremental step to-
ward comprehensively addressing site 
problems. The cleanup of a site can be 

divided into a number of operable 
units, depending on the complexity of 
the problems associated with the site. 
Operable units may address geo-
graphical portions of a site, specific 
site problems, or initial phases of an 
action, or may consist of any set of ac-
tions performed over time or any ac-
tions that are concurrent but located 
in different parts of a site. 

Operation and maintenance. Measures 
required to maintain the effectiveness 
of response actions. 

Personal property. Property other 
than real property. It includes both 
supplies and equipment. 

Political subdivision. The unit of gov-
ernment that the State determines to 
have met the State’s legislative defini-
tion of a political subdivision. 

Potentially Responsible Party (PRP). 
Any individual(s) or company(ies) iden-
tified as potentially liable under 
CERCLA for cleanup or payment for 
costs of cleanup of Hazardous Sub-
stance sites. PRPs may include indi-
vidual(s), or company(ies) identified as 
having owned, operated, or in some 
other manner contributed wastes to 
Hazardous Substance sites. 

Price analysis. The process of evalu-
ating a prospective price without re-
gard to the contractor’s separate cost 
elements and proposed profit. Price 
analysis determines the reasonableness 
of the proposed contract price based on 
adequate price competition, previous 
experience with similar work, estab-
lished catalog or market price, law, or 
regulation. 

Profit. The net proceeds obtained by 
deducting all allowable costs (direct 
and indirect) from the price. (Because 
this definition of profit is based on ap-
plicable Federal cost principles, it may 
vary from many firms’ definition of 
profit, and may correspond to those 
firms’ definition of ‘‘fee.’’) 

Project. The activities or tasks EPA 
identifies in the Cooperative Agree-
ment and/or Superfund State Contract. 

Project manager. The recipient official 
designated in the Cooperative Agree-
ment or Superfund State Contract as 
the program contact with EPA. 

Project officer. The EPA official des-
ignated in the Cooperative Agreement 
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as EPA’s program contact with the re-
cipient. Project officers are responsible 
for monitoring the project. 

Project period. The length of time 
EPA specifies in the Cooperative 
Agreement and/or Superfund State 
Contract for completion of all project 
work. It may be composed of more than 
one budget period. 

Quality Assurance Project Plan. A 
written document, associated with re-
medial site sampling, which presents in 
specific terms the organization (where 
applicable), objectives, functional ac-
tivities, and specific quality assurance 
and quality control activities and pro-
cedures designed to achieve the data 
quality objectives of a specific 
project(s) or continuing operation(s). 

Real property. Land, including land 
improvements, structures, and appur-
tenances thereto, excluding movable 
machinery and equipment. 

Recipient. Any State, political sub-
division thereof, or Indian Tribe which 
has been awarded and has accepted an 
EPA Cooperative Agreement. 

Services. A recipient’s in-kind or a 
contractor’s labor, time, or efforts 
which do not involve the delivery of a 
specific end item, other than docu-
ments (e.g., reports, design drawings, 
specifications). This term does not in-
clude employment agreements or col-
lective bargaining agreements. 

Simplified acquisition threshold. The 
dollar amount specified in the Office of 
Federal Procurement Policy Act, 41 
U.S.C. 403. The threshold is currently 
set at $100,000. 

Small business. A business as defined 
in section 3 of the Small Business Act, 
as amended (15 U.S.C. 632). 

State. The several States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
Guam, American Samoa, the Virgin Is-
lands, the Commonwealth of Northern 
Marianas, and any territory or posses-
sion over which the United States has 
jurisdiction. 

Statement of Work (SOW). The portion 
of the Cooperative Agreement applica-
tion and/or Superfund State Contract 
that describes the purpose and scope of 
activities and tasks to be carried out 
as a part of the proposed project. 

Subcontractor. Any first tier party 
that has a contract with the recipient’s 
prime contractor. 

Superfund State Contract (SSC). A 
joint, legally binding agreement be-
tween EPA and another party(ies) to 
obtain the necessary assurances before 
an EPA-lead remedial action or any po-
litical subdivision-lead activities can 
begin at a site, and to ensure State or 
Indian Tribe involvement as required 
under CERCLA section 121(f). 

Supplies. All tangible personal prop-
erty other than equipment as defined 
in this section. 

Support agency. The agency that fur-
nishes necessary data to the lead agen-
cy, reviews response data and docu-
ments, and provides other assistance to 
the lead agency. 

Task. An element of a Superfund re-
sponse activity identified in the State-
ment of Work of a Superfund Coopera-
tive Agreement or a Superfund State 
Contract. 

Title. The valid claim to property 
that denotes ownership and the rights 
of ownership, including the rights of 
possession, control, and disposal of 
property. 

Unit acquisition cost. The net invoice 
unit price of the property including the 
cost of modifications, attachments, ac-
cessories, or auxiliary apparatus nec-
essary to make the property usable for 
the purpose for which it was acquired. 
Other charges, such as the cost of in-
stallation, transportation, taxes, duty, 
or protective in-transit insurance, 
shall be included or excluded from the 
unit acquisition cost in accordance 
with the recipient’s regular accounting 
practices. 

Value engineering. A systematic and 
creative analysis of each contract term 
or task to ensure that its essential 
function is provided at the overall low-
est cost. 

(b) Those terms not defined in this 
section shall have the meanings set 
forth in section 101 of CERCLA, 40 CFR 
part 31, and 40 CFR part 300 (the Na-
tional Contingency Plan). 

[72 FR 24504, May 2, 2007, as amended at 73 
FR 15922, Mar. 26, 2008] 
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§ 35.6020 Requirements for both appli-
cants and recipients. 

Applicants and recipients must com-
ply with the applicable requirements of 
40 CFR part 32, ‘‘Governmentwide De-
barment and Suspension (Non-procure-
ment); and Statutory Disqualification 
under the Clean Air Act and Clean 
Water Act,’’ and of 40 CFR part 36, 
‘‘Governmentwide Requirements for 
Drug-Free Workplace (Financial As-
sistance).’’ 

§ 35.6025 Deviation from this subpart. 
On a case-by-case basis, EPA will 

consider requests for an official devi-
ation from the non-statutory provi-
sions of this subpart. Refer to the re-
quirements regarding additions and ex-
ceptions described in 40 CFR 31.6 (b), 
(c), and (d). 

PRE-REMEDIAL RESPONSE COOPERATIVE 
AGREEMENTS 

§ 35.6050 Eligibility for pre-remedial 
Cooperative Agreements. 

States, political subdivisions, and In-
dian Tribes may apply for pre-remedial 
response Cooperative Agreements. 

§ 35.6055 State-lead pre-remedial Co-
operative Agreements. 

(a) To receive a State-lead pre-reme-
dial Cooperative Agreement, the appli-
cant must submit an ‘‘Application for 
Federal Assistance’’ (SF–424) for non- 
construction programs. Applications 
for additional funding need include 
only the revised pages. The application 
must include the following: 

(1) Budget sheets (SF–424A). 
(2) A Project narrative statement, in-

cluding the following: 
(i) A list of sites at which the appli-

cant proposes to undertake pre-reme-
dial tasks. If the recipient proposes to 
revise the list, the recipient may not 
incur costs on a new site until the EPA 
project officer has approved the site; 

(ii) A Statement of Work (SOW) which 
must include a detailed description, by 
task, of activities to be conducted, the 
projected costs associated with each 
task, the number of products to be 
completed, and a quarterly schedule in-
dicating when these products will be 
submitted to EPA; and 

(iii) A schedule of deliverables. 

(3) Other applicable forms and informa-
tion authorized by 40 CFR 31.10. 

(b) Pre-remedial Cooperative Agreement 
requirements. The recipient must com-
ply with all terms and conditions in 
the Cooperative Agreement, and with 
the following requirements: 

(1) Health and safety plan. (i) Before 
beginning field work, the recipient 
must have a health and safety plan in 
place providing for the protection of 
on-site personnel and area residents. 
This plan need not be submitted to 
EPA, but must be made available to 
EPA upon request. 

(ii) The recipient’s health and safety 
plan must comply with Occupational 
Safety and Health Administration 
(OSHA) 29 CFR 1910.120, entitled ‘‘Haz-
ardous Waste Operations and Emer-
gency Response,’’ unless the recipient 
is an Indian Tribe exempt from OSHA 
requirements. 

(2) Quality assurance. (i) The recipient 
must comply with the quality assur-
ance requirements described in 40 CFR 
31.45. 

(ii) The recipient must have an EPA- 
approved non-site-specific quality as-
surance plan in place before beginning 
field work. The recipient must submit 
the plan to EPA in adequate time (gen-
erally 45 days) for approval to be grant-
ed before beginning field work. 

(iii) The quality assurance plan must 
comply with the requirements regard-
ing split sampling described in section 
104(e)(4)(B) of CERCLA, as amended. 

§ 35.6060 Political subdivision-lead 
pre-remedial Cooperative Agree-
ments. 

(a) If the Award Official determines 
that a political subdivision’s lead in-
volvement in pre-remedial activities 
would be more efficient, economical 
and appropriate than that of a State, 
based on the number of sites to be ad-
dressed and the political subdivision’s 
history of program involvement, a pre- 
remedial Cooperative Agreement may 
be awarded under this section. 

(b) The political subdivision must 
comply with all of the requirements 
described in § 35.6055. 
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§ 35.6070 Indian Tribe-lead pre-reme-
dial Cooperative Agreements. 

The Indian Tribe must comply with 
all of the requirements described in 
§ 35.6055, except for the intergovern-
mental review requirements included 
in the ‘‘Application for Federal Assist-
ance’’ (SF–424). 

REMEDIAL RESPONSE COOPERATIVE 
AGREEMENTS 

§ 35.6100 Eligibility for remedial Coop-
erative Agreements. 

States, Indian Tribes, and political 
subdivisions may apply for remedial re-
sponse Cooperative Agreements. 

§ 35.6105 State-lead remedial Coopera-
tive Agreements. 

To receive a State-lead remedial Co-
operative Agreement, the applicant 
must submit the following items to 
EPA: 

(a) Application form, as described in 
§ 35.6055(a). Applications for additional 
funding need to include only the re-
vised pages. The application must in-
clude the following: 

(1) Budget sheets (SF–424A) displaying 
costs by site, activity and operable 
unit, as applicable. 

(2) A Project narrative statement, in-
cluding the following: 

(i) A site description, including a dis-
cussion of the location of each site, the 
physical characteristics of each site 
(site geology and proximity to drinking 
water supplies), the nature of the re-
lease (contaminant type and affected 
media), past response actions at each 
site, and response actions still required 
at each site; 

(ii) A site-specific Statement of Work 
(SOW), including estimated costs per 
task, and a standard task to ensure 
that a sign is posted at the site pro-
viding the appropriate contacts for ob-
taining information on activities being 
conducted at the site, and for reporting 
suspected criminal activities; 

(iii) A statement designating a lead site 
project manager among appropriate State 
offices. This statement must dem-
onstrate that the lead State agency 
has conducted coordinated planning of 
response activities with other State 
agencies. The statement must identify 
the name and position of those individ-

uals who will be responsible for coordi-
nating the State offices; 

(iv) A site-specific Community Relations 
Plan or an assurance that field work 
will not begin until one is in place. The 
Regional community relations coordi-
nator must approve the Community 
Relations Plan before the recipient be-
gins field work. The recipient must 
comply with the community relations 
requirements described in EPA policy 
and guidance, and in the National Con-
tingency Plan; 

(v) A site-specific health and safety 
plan, or an assurance that the appli-
cant will have a final plan before start-
ing field work. Unless specifically 
waived by the award official, the appli-
cant must have a site-specific health 
and safety plan in place providing for 
the protection of on-site personnel and 
area residents. The site-specific health 
and safety plan must comply with Oc-
cupational Safety and Health Adminis-
tration (OSHA) 29 CFR 1910.120, enti-
tled, ‘‘Hazardous Waste Operations and 
Emergency Response,’’ unless the re-
cipient is an Indian Tribe exempt from 
OSHA requirements; 

(vi) Quality assurance—(A) General. If 
the project involves environmentally 
related measurements or data genera-
tion, the recipient must comply with 
the requirements regarding quality as-
surance described in 40 CFR 31.45. 

(B) Quality assurance plan. The appli-
cant must have a separate quality as-
surance project plan and/or sampling 
plan for each site to be covered by the 
Cooperative Agreement. The applicant 
must submit the quality assurance 
project plan and the sampling plan, 
which incorporates results of any site 
investigation performed at that site, to 
EPA with its Cooperative Agreement 
application. However, at the option of 
the EPA award official with program 
concurrence, the applicant may submit 
with its application a schedule for de-
veloping the detailed site-specific qual-
ity assurance plan (generally 45 days 
before beginning field work). Field 
work may not begin until EPA ap-
proves the site-specific quality assur-
ance plan. 

(C) Split sampling. The quality assur-
ance plan must comply with the re-
quirements regarding split sampling 
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described in section 104(e)(4)(B) of 
CERCLA, as amended. 

(vii) A schedule of deliverables to be 
prepared during response activities. 

(3) Other applicable forms and informa-
tion authorized by 40 CFR 31.10. 

(b) CERCLA Assurances. Before a Co-
operative Agreement for remedial ac-
tion can be awarded, the State must 
provide EPA with the following written 
assurances: 

(1) Operation and maintenance. The 
State must provide an assurance that 
it will assume responsibility for all fu-
ture operation and maintenance of 
CERCLA-funded remedial actions for 
the expected life of each such action as 
required by CERCLA section 104(c) and 
addressed in 40 CFR 300.510(c)(1) of the 
NCP. In addition, even if a political 
subdivision is designated as being re-
sponsible for operation and mainte-
nance, the State must guarantee that 
it will assume any or all operation and 
maintenance activities in the event of 
default by the political subdivision. 

(2) Cost sharing. The State must pro-
vide assurances for cost sharing as fol-
lows: 

(i) Ten percent. Where a facility, 
whether privately or publicly owned, 
was not operated by the State or polit-
ical subdivision thereof, either directly 
or through a contractual relationship 
or otherwise, at the time of any dis-
posal of hazardous substances at the fa-
cility, the State must provide 10 per-
cent of the cost of the remedial action, 
if CERCLA-funded. 

(ii) Fifty percent or more. Where a fa-
cility was operated by a State or polit-
ical subdivision either directly or 
through a contractual relationship or 
otherwise, at the time of any disposal 
of hazardous substances at the facility, 
the State must provide 50 percent (or 
such greater share as EPA may deter-
mine appropriate, taking into account 
the degree of responsibility of the 
State or political subdivision for the 
release) of the cost of removal, reme-
dial planning, and remedial action if 
the remedial action is CERCLA-funded. 

(3) Twenty-year waste capacity. The 
State must assure EPA of the avail-
ability of hazardous waste treatment 
or disposal facilities within and/or out-
side the State that comply with sub-
title C of the Solid Waste Disposal Act 

and that have adequate capacity for 
the destruction, treatment, or secure 
disposition of all hazardous wastes that 
are reasonably expected to be gen-
erated within the State during the 20- 
year period following the date of the 
response agreement. A remedial action 
cannot be funded unless this assurance 
is provided consistent with 40 CFR 
300.510 of the NCP. EPA will determine 
whether the State’s assurance is ade-
quate. 

(4) Off-site storage, treatment, or dis-
posal. If off-site storage, destruction, 
treatment, or disposal is required, the 
State must assure the availability of a 
hazardous waste disposal facility that 
is in compliance with subtitle C of the 
Solid Waste Disposal Act and is accept-
able to EPA. The lead agency of the 
State must provide the notification re-
quired at § 35.6120, if applicable. 

(5) Real property acquisition. If EPA 
determines in the remedy selection 
process that an interest in real prop-
erty must be acquired in order to con-
duct a response action, such acquisi-
tion may be funded under a Coopera-
tive Agreement. EPA may acquire an 
interest in real estate for the purpose 
of conducting a remedial action only if 
the State provides assurance that it 
will accept transfer of such interest in 
accordance with 40 CFR 300.510(f) of the 
NCP. The State must provide this as-
surance even if it intends to transfer 
this interest to a third party, or to 
allow a political subdivision to accept 
transfer on behalf of the State. If the 
political subdivision is accepting the 
transferred interest in real property, 
the State must guarantee that it will 
accept transfer of such interest in the 
event of default by the political sub-
division. If the State or political sub-
division disposes of the transferred real 
property, it shall comply with the re-
quirements for real property in 40 CFR 
31.31(c)(2). (See § 35.6400 for additional 
information on real property acquisi-
tion requirements.) 

§ 35.6110 Indian Tribe-lead remedial 
Cooperative Agreements. 

(a) Application requirements. The In-
dian Tribe must comply with all of the 
requirements described in § 35.6105(a). 
Indian Tribes are not required to com-
ply with the intergovernmental review 
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requirements included in the ‘‘Appli-
cation for Federal Assistance’’ (SF– 
424). Consistent with the NCP (40 CFR 
300.510(e)(2)), this subpart does not ad-
dress whether Indian Tribes are States 
for the purpose of CERCLA section 
104(c)(9). 

(b) Cooperative Agreement require-
ments. (1) The Indian Tribe must com-
ply with all terms and conditions in 
the Cooperative Agreement. 

(2) If it is designated the lead for re-
medial action, the Indian Tribe must 
provide the notification required at 
§ 35.6120, substituting the term ‘‘Indian 
Tribe’’ for the term ‘‘State’’ in that 
section, and ‘‘out-of-an-Indian-Tribal- 
area-of-Indian-country’’ for ‘‘out-of- 
State’’. 

(3) Indian Tribes are not required to 
share in the cost of CERCLA-funded re-
medial actions. 

§ 35.6115 Political subdivision-lead re-
medial Cooperative Agreements. 

(a) General. If the State concurs, EPA 
may allow a political subdivision with 
the necessary capabilities and jurisdic-
tional authority to conduct remedial 
response activities at a site. EPA will 
award the political subdivision a Coop-
erative Agreement to conduct remedial 
response and enter into a parallel 
Superfund State Contract with the 
State, if required (See § 35.6800, when a 
Superfund State Contract is required). 
The political subdivision may also be a 
signatory to the Superfund State Con-
tract. The political subdivision must 
submit to the State a copy of all re-
ports provided to EPA. 

(b) Political subdivision Cooperative 
Agreement requirements—(1) Application 
requirements. To receive a remedial Co-
operative Agreement, the political sub-
division must prepare an application 
which includes the documentation de-
scribed in § 35.6105(a)(1) through (a)(3). 

(2) Cooperative Agreement requirements. 
The political subdivision must comply 
with all terms and conditions in the 
Cooperative Agreement. If it is des-
ignated the lead for remedial action, 
the political subdivision must provide 
the notification required at § 35.6120, 
substituting the term ‘‘political sub-
division’’ for the term ‘‘State’’ in that 
section. 

§ 35.6120 Notification of the out-of- 
State or out-of-an-Indian-Tribal- 
area-of-Indian-country transfer of 
CERCLA waste. 

(a) The recipient must provide writ-
ten notification of off-site shipments of 
CERCLA waste from a site to an out- 
of-State or out-of-an-Indian-Tribal- 
area-of-Indian-country waste manage-
ment facility to: 

(1) The appropriate State environ-
mental official for the State in which 
the waste management facility is lo-
cated; and/or 

(2) An appropriate official of an In-
dian Tribe in whose area of Indian 
country the waste management facility 
is located; and 

(3) The EPA Award Official. 
(b) The notification of off-site ship-

ments does not apply when the total 
volume of all such shipments from the 
site does not exceed 10 cubic yards. 

(c) The notification must be in writ-
ing and must provide the following in-
formation, where available: 

(1) The name and location of the fa-
cility to which the CERCLA waste is to 
be shipped; 

(2) The type and quantity of CERCLA 
waste to be shipped; 

(3) The expected schedule for the 
shipments of the CERCLA waste; and 

(4) The method of transportation of 
the CERCLA waste. 

(d) The recipient must notify the 
State or Indian Tribal government in 
which the planned receiving facility is 
located of major changes in the ship-
ment plan, such as a decision to ship 
the CERCLA waste to another facility 
within the same receiving State, or to 
a facility in another State. 

(e) The recipient must provide rel-
evant information on the off-site ship-
ments, including the information in 
paragraph (c) of this section, as soon as 
possible after the award of the contract 
and, where practicable, before the 
CERCLA waste is actually shipped. 

ENFORCEMENT COOPERATIVE 
AGREEMENTS 

§ 35.6145 Eligibility for enforcement 
Cooperative Agreements. 

Pursuant to CERCLA section 104(d), 
States, political subdivisions thereof, 
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and Indian Tribes may apply for en-
forcement Cooperative Agreements. To 
be eligible for an enforcement Coopera-
tive Agreement, the State, political 
subdivision or Indian Tribe must dem-
onstrate that it has the authority, ju-
risdiction, and the necessary adminis-
trative capabilities to take an enforce-
ment action(s) to compel PRP cleanup 
of the site, or recovery of the cleanup 
costs. To accomplish this, the State, 
political subdivision or Indian Tribe, 
respectively, must submit the fol-
lowing for EPA approval: 

(a) A letter from the State Attorney 
General, or comparable local official 
(of a political subdivision) or com-
parable Indian Tribal official, certi-
fying that it has the authority, juris-
diction, and administrative capabili-
ties that provide a basis for pursuing 
enforcement actions against a PRP to 
secure the necessary response; 

(b) A copy of the applicable State, 
local (political subdivision) or Indian 
Tribal statute(s) and a description of 
how it is implemented; 

(c) Any other documentation re-
quired by EPA to demonstrate that the 
State, local (political subdivision) or 
Indian Tribal government has the stat-
utory authority, jurisdiction, and ad-
ministrative capabilities to perform 
the enforcement activity(ies) to be 
funded under the Cooperative Agree-
ment. 

§ 35.6150 Activities eligible for funding 
under enforcement Cooperative 
Agreements. 

An enforcement Cooperative Agree-
ment application from a State, polit-
ical subdivision or Indian Tribe may 
request funding for the following en-
forcement activities: 

(a) PRP searches; 
(b) Issuance of notice letters and ne-

gotiation activities; 
(c) Administrative and judicial en-

forcement actions taken under State or 
Indian Tribal law; 

(d) Management assistance and over-
sight of PRPs during Federal enforce-
ment response; 

(e) Oversight of PRPs during a State, 
political subdivision or Indian Tribe 
enforcement response contingent on 
the applicant having taken all nec-
essary action to compel PRPs to fund 

the oversight of cleanup activities ne-
gotiated under the recipient’s enforce-
ment authorities. If the State, political 
subdivision, Indian Tribe or EPA can-
not obtain PRP commitment to fund 
such oversight activities, then these 
activities will be considered eligible for 
CERCLA funding under an enforcement 
Cooperative Agreement. 

§ 35.6155 State, political subdivision or 
Indian Tribe-lead enforcement Co-
operative Agreements. 

(a) The State, political subdivision or 
Indian Tribe must comply with the re-
quirements described in § 35.6105 (a)(1) 
through (a)(3), as appropriate. 

(b) The CERCLA section 104 assur-
ances described in § 35.6105(b) are not 
applicable for enforcement Cooperative 
Agreements. 

(c) Before an enforcement Coopera-
tive Agreement is awarded, the State, 
political subdivision or Indian Tribe 
must: 

(1) Assure EPA that it will notify and 
consult with EPA promptly if the re-
cipient determines that its laws or 
other restrictions prevent the recipient 
from acting consistently with 
CERCLA; and 

(2) If the applicant is seeking funds 
for oversight of PRP cleanup, the ap-
plicant must: 

(i) Demonstrate that the proposed 
Statement of Work or cleanup plan 
prepared by the PRP satisfies the re-
cipient’s enforcement goals for those 
instances in which the recipient is 
seeking funding for oversight of PRP 
cleanup activities negotiated under the 
recipient’s own enforcement authori-
ties; and 

(ii) Demonstrate that the PRP has 
the capability to attain the goals set 
forth in the plan; 

(iii) Demonstrate that it has taken 
all necessary action to compel PRPs to 
fund the oversight of cleanup activities 
negotiated under the recipient’s en-
forcement authorities. 

REMOVAL RESPONSE COOPERATIVE 
AGREEMENTS 

§ 35.6200 Eligibility for removal Coop-
erative Agreements. 

When a planning period of more than 
six months is available, States, polit-
ical subdivisions and Indian Tribes 
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may apply for removal Cooperative 
Agreements. 

§ 35.6205 Removal Cooperative Agree-
ments. 

(a) The State must comply with the 
requirements described in § 35.6105(a). 
To the extent practicable, the State 
must comply with the notification re-
quirement at § 35.6120 when a removal 
action is necessary and involves out-of- 
State shipment of CERCLA wastes, and 
when, based on the site evaluation, 
EPA determines that a planning period 
of more than six months is available 
before the removal activities must 
begin. 

(b) Pursuant to CERCLA section 
104(c)(3), the State is not required to 
share in the cost of a CERCLA-funded 
removal action, unless the removal is 
conducted at a site that was publicly 
operated by a State or political sub-
division at the time of disposal of haz-
ardous substances and a CERCLA-fund-
ed remedial action is ultimately under-
taken at the site. In this situation, the 
State must share at least 50 percent in 
the cost of all removal, remedial plan-
ning, and remedial action costs at the 
time of the remedial action as stated in 
§ 35.6105(b)(2)(ii). 

(c) If both the State and EPA agree, 
a political subdivision with the nec-
essary capabilities and jurisdictional 
authority may assume the lead respon-
sibility for all, or a portion, of the re-
moval activity at a site. Political sub-
divisions must comply with the re-
quirements described in § 35.6105(a). To 
the extent practicable, political sub-
divisions also must comply with the 
notification requirement at § 35.6120 
when a removal action is necessary and 
involves the shipment of CERCLA 
wastes out of the State’s jurisdiction, 
and when, based on the site evaluation, 
EPA determines that a planning period 
of more than six months is available 
before the removal activities must 
begin. 

(d) The State must provide the cost 
share assurance discussed in paragraph 
(b) of this section on behalf of a polit-
ical subdivision that is given the lead 
for a removal action. 

(e) Indian Tribes must comply with 
the requirements described in 
§ 35.6105(a). To the extent practicable, 

Indian Tribes also must comply with 
the notification requirement at § 35.6120 
when a removal action is necessary and 
involves the shipment of CERCLA 
wastes out of the Indian Tribe’s area of 
Indian country, and when, based on the 
site evaluation, EPA determines that a 
planning period of more than six 
months is available before the removal 
activities must begin. 

(f) Indian Tribes are not required to 
share in the cost of a CERCLA-funded 
removal action. 

CORE PROGRAM COOPERATIVE 
AGREEMENTS 

§ 35.6215 Eligibility for Core Program 
Cooperative Agreements. 

(a) States and Indian Tribes may 
apply for Core Program Cooperative 
Agreements in order to conduct 
CERCLA implementation activities 
that are not directly assignable to spe-
cific sites, but are intended to develop 
and maintain a State’s or Indian 
Tribe’s ability to participate in the 
CERCLA response program. 

(b) Only the State or Indian Tribal 
government agency designated as the 
single point of contact with EPA for 
CERCLA implementation is eligible to 
receive a Core Program Cooperative 
Agreement. 

(c) When it is more economical for a 
government entity other than the re-
cipient (such as a political subdivision 
or State Attorney General) to imple-
ment tasks funded through a Core Pro-
gram Cooperative Agreement, benefits 
to such entities must be provided for in 
an intergovernmental agreement. 

§ 35.6220 General. 

The recipient of a Core Program Co-
operative Agreement must comply 
with the requirements regarding finan-
cial administration (§§ 35.6270 through 
35.6290), property (§§ 35.6300 through 
35.6450), procurement (§§ 35.6550 through 
35.6610), reporting (§§ 35.6650 through 
35.6670), records (§§ 35.6700 through 
35.6710), and other administrative re-
quirements under a Cooperative Agree-
ment (§§ 35.6750 through 35.6790). Recipi-
ents may not incur site-specific costs. 
Where these sections entail site-spe-
cific requirements, the recipient is not 
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required to comply on a site-specific 
basis. 

§ 35.6225 Activities eligible for funding 
under Core Program Cooperative 
Agreements. 

(a) To be eligible for funding under a 
Core Program Cooperative Agreement, 
activities must develop and maintain a 
recipient’s abilities to implement 
CERCLA. Once the recipient has in 
place program functions described in 
paragraphs (a)(1) through (a)(4) of this 
section, EPA will evaluate the recipi-
ent’s program needs to sustain inter-
action with EPA in CERCLA imple-
mentation as described in paragraph 
(a)(5) of this section. The amount of 
funding provided under the Core Pro-
gram will be determined by EPA based 
on the availability of funds and the re-
cipient’s program needs in the areas 
described in paragraphs (a)(1) through 
(a)(4) of this section: 

(1) Procedures for emergency re-
sponse actions and longer-term remedi-
ation of environmental and health 
risks at hazardous waste sites (includ-
ing but not limited to the development 
of generic health and safety plans, 
quality assurance project plans, and 
community relation plans); 

(2) Provisions for satisfying all re-
quirements and assurances (including 
the development of a fund or other fi-
nancing mechanism(s) to pay for stud-
ies and remediation activities); 

(3) Legal authorities and enforcement 
support associated with proper admin-
istration of the recipient’s program 
and with efforts to compel potentially 
responsible parties to conduct or pay 
for studies and/or remediation (includ-
ing but not limited to the development 
of statutory authorities; access to legal 
assistance in identifying applicable or 
relevant and appropriate requirements 
of other laws; and development and 
maintenance of the administrative, fi-
nancial and recordkeeping systems 
necessary for cost recovery actions 
under CERCLA); 

(4) Efforts necessary to hire and train 
staff to manage publicly-funded clean-
ups, oversee responsible party-lead 
cleanups, and provide clerical support; 
and 

(5) Other activities deemed necessary 
by EPA to develop and maintain sus-

tained EPA/recipient interaction in 
CERCLA implementation (including 
but not limited to general program 
management and supervision necessary 
for a recipient to implement CERCLA 
activities, and interagency coordina-
tion on all phases of CERCLA re-
sponse). 

(b) Continued funding of tasks in sub-
sequent years will be based on an eval-
uation of demonstrated progress to-
ward the goals in the existing Core 
Program Cooperative Agreement 
Statement of Work. 

§ 35.6230 Application requirements. 

To receive a Core Program Coopera-
tive Agreement, the applicant must 
submit an application form (‘‘Applica-
tion for Federal Assistance,’’ SF–424, 
for non-construction programs) to 
EPA. Applications for additional fund-
ing need include only the revised pages. 
The application must include the fol-
lowing: 

(a) A project narrative statement, in-
cluding the following: 

(1) A Statement of Work (SOW) which 
must include a detailed description of 
the CERCLA-funded activities and 
tasks to be conducted, the projected 
costs associated with each task, the 
number of products to be completed, 
and a schedule for implementation. El-
igible activities under Core Program 
Cooperative Agreements are discussed 
in § 35.6225; and 

(2) A background statement, describing 
the current abilities and authorities of 
the recipient’s program for imple-
menting CERCLA, the program’s needs 
to sustain and increase recipient in-
volvement in CERCLA implementa-
tion, and the impact of Core Program 
Cooperative Agreement funds on the 
recipient’s involvement in site-specific 
CERCLA response. 

(b) Budget sheets (SF–424A). 
(c) Proposed project and budget periods 

for CERCLA-funded activities. The 
project and budget periods may be one 
or more years and may be extended in-
crementally, up to 12 months at a time, 
with EPA approval. 

(d) Other applicable forms and informa-
tion authorized by 40 CFR 31.10. 
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§ 35.6235 Cost sharing. 
A State must provide at least ten 

percent of the direct and indirect costs 
of all activities covered by the Core 
Program Cooperative Agreement. In-
dian Tribes are not required to share in 
the cost of Core Program activities. 
The State must provide its cost share 
with non-Federal funds or with Federal 
funds, authorized by statute to be used 
for matching purposes. Funds used for 
matching purposes under any other 
Federal grant or Cooperative Agree-
ment cannot be used for matching pur-
poses under a Core Program Coopera-
tive Agreement. The State may provide 
its share using in-kind contributions if 
such contributions are provided for in 
the Cooperative Agreement. The State 
may not use CERCLA State credits to 
offset any part of its required match 
for Core Program Cooperative Agree-
ments. (See § 35.6285 (c), (d), and (f) re-
garding credit, excess cash cost share 
contributions/over match, and advance 
match, respectively.) 

SUPPORT AGENCY COOPERATIVE 
AGREEMENTS 

§ 35.6240 Eligibility for support agency 
Cooperative Agreements. 

States, political subdivisions, and In-
dian Tribes may apply for support 
agency Cooperative Agreements to en-
sure their meaningful and substantial 
involvement in response activities, as 
specified in sections 104 and 121(f)(1) of 
CERCLA and the NCP (40 CFR part 
300). 

§ 35.6245 Allowable activities. 
Support agency activities are those 

activities conducted by the recipient to 
ensure its meaningful and substantial 
involvement. The activities described 
in section 121(f)(1) of CERCLA, as 
amended, and in subpart F of the NCP 
(40 CFR part 300), are eligible for fund-
ing under a support agency Cooperative 
Agreement. Participation in five-year 
reviews of the continuing protective-
ness of a remedial action is also an eli-
gible support agency activity. 

§ 35.6250 Support agency Cooperative 
Agreement requirements. 

(a) Application requirements. The ap-
plicant must comply with the require-

ments described in § 35.6105(a)(1) and 
(3), and other requirements as nego-
tiated with EPA. (Indian Tribes are ex-
empt from the requirement of Inter-
governmental Review in 40 CFR part 
29.) An applicant may submit a non- 
site-specific budget for support agency 
activities. 

(b) Cooperative Agreement require-
ments. The recipient must comply with 
the requirements regarding financial 
administration (§§ 35.6270 through 
35.6290), property (§§ 35.6300 through 
35.6450), procurement (§§ 35.6550 through 
35.6610), reporting (§§ 35.6650 through 
35.6670), records (§§ 35.6700 through 
35.6710), and other administrative re-
quirements under a Cooperative Agree-
ment (§§ 35.6750 through 35.6790). 

COMBINING COOPERATIVE AGREEMENTS 

§ 35.6260 Combining Cooperative 
Agreement sites and activities. 

(a) EPA may award a Cooperative 
Agreement to a recipient for: 

(1) A single activity, or multiple ac-
tivities; 

(2) A single activity at multiple sites; 
and 

(3) Except as provided in paragraphs 
(b), (c), and (d) of this section, multiple 
activities at multiple sites. 

(b) EPA will not award or amend a 
Cooperative Agreement to a political 
subdivision to conduct multiple activi-
ties at multiple sites. Before awarding 
or amending a Cooperative Agreement 
to permit multiple activities at mul-
tiple sites, EPA must determine that 
the State or Indian Tribe has adequate 
administrative, technical, and finan-
cial management and tracking capa-
bilities. A State’s or Indian Tribe’s re-
quest for such a Cooperative Agree-
ment will be considered only if EPA de-
termines that consolidating these ac-
tivities under one Cooperative Agree-
ment would be in the Agency’s best in-
terests. 

(c) EPA will not award a single Coop-
erative Agreement to conduct multiple 
remedial actions at multiple sites. 

(d) EPA will require separate Cooper-
ative Agreements for eligible removal 
actions that exceed the statutory mon-
etary ceiling or whenever a consistency 
waiver is likely to be sought. 
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FINANCIAL ADMINISTRATION REQUIRE-
MENTS UNDER A COOPERATIVE AGREE-
MENT 

§ 35.6270 Standards for financial man-
agement systems. 

(a) Accounting system standards—(1) 
General. The recipient’s system must 
track expenses by site, activity, and, 
operable unit, as applicable, according 
to object class. The system must also 
provide control, accountability, and an 
assurance that funds, property, and 
other assets are used only for their au-
thorized purposes. The recipient must 
allow an EPA review of the adequacy of 
the financial management system as 
described in 40 CFR 31.20(c). 

(2) Allowable costs. The recipient’s 
systems must comply with the appro-
priate allowable cost principles de-
scribed in 40 CFR 31.22. 

(3) Pre-remedial. The system need not 
track expenses by site. However, all 
pre-remedial costs must be documented 
under a single Superfund account num-
ber designated specifically for the pre- 
remedial activity. 

(4) Core Program. Since all costs asso-
ciated with Core Program Cooperative 
Agreements are non-site-specific, the 
systems need not track expenses by 
site. However, all Core Program costs 
must be documented under the Super-
fund account number(s) designated spe-
cifically for Core Program activity. 

(5) Support Agency. All support agen-
cy agreements will be assigned a single 
Superfund activity code designated 
specifically for support agency activi-
ties. All support agency costs, however, 
must be documented site specifically in 
accordance with the terms and condi-
tions specified in the Cooperative 
Agreement. 

(6) Accounting system control proce-
dures. Except as provided for in para-
graph (a)(3) of this section, accounting 
system control procedures must ensure 
that accounting information is: 

(i) Accurate, charging only costs at-
tributable to the site, activity, and op-
erable unit, as applicable; and 

(ii) Complete, recording and charging 
to individual sites, activities, and oper-
able units, as applicable, all costs at-
tributable to the recipient’s CERCLA 
effort. 

(7) Financial reporting. The recipient’s 
accounting system must use actual 
costs as the basis for all reports of di-
rect site charges. The recipient must 
comply with the requirements for fi-
nancial reporting contained in § 35.6670. 

(b) Recordkeeping system standards. (1) 
The recipient must maintain a record-
keeping system that enables site-spe-
cific costs to be tracked by site, activ-
ity, and operable unit, as applicable, 
and provides sufficient documentation 
for cost recovery purposes. 

(2) The recipient must provide this 
site-specific documentation to the EPA 
Regional Office within 30 working days 
of a request, unless another time frame 
is specified in the Cooperative Agree-
ment. 

(3) In addition, the recipient must 
comply with the requirements regard-
ing records described in §§ 35.6700, 
35.6705, and 35.6710. The recipient must 
comply with the requirements regard-
ing source documentation described in 
40 CFR 31.20(b)(6). 

(4) For pre-remedial and Core Pro-
gram activities, the recordkeeping sys-
tem must comply with the require-
ments described in paragraphs (a)(3) 
and (a)(4) of this section. 

§ 35.6275 Period of availability of 
funds. 

(a) The recipient must comply with 
the requirements regarding the avail-
ability of funds described in 40 CFR 
31.23. 

(b) Except as permitted in § 35.6285, 
the Award Official must sign the as-
sistance agreement before costs are in-
curred. The recipient may incur costs 
between the date the Award Official 
signs the assistance agreement and the 
date the recipient signs the agreement, 
if the costs are identified in the agree-
ment and the recipient does not change 
the agreement. 

§ 35.6280 Payments. 

(a) General. In addition to the fol-
lowing requirements, the recipient 
must comply with the requirements re-
garding payment described in 40 CFR 
31.21 (f) through (h). 

(1) Assignment of payment. The recipi-
ent cannot assign the right to receive 
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payments under the recipient’s Cooper-
ative Agreement. EPA will make pay-
ments only to the payee identified in 
the Cooperative Agreement. 

(2) Interest. The interest a recipient 
earns on an advance of EPA funds is 
subject to the requirements of 40 CFR 
31.21(i), ‘‘Interest earned on advances.’’ 

(b) Payment method—(1) Letter of cred-
it. In order to receive payment by the 
letter of credit method, the recipient 
must comply with the requirements re-
garding letter of credit described in 40 
CFR 31.20 (b)(7) and 31.21(b). The recipi-
ent must identify and charge costs to 
specific sites, activities, and operable 
units, as applicable, for drawdown pur-
poses as specified in the Cooperative 
Agreement. 

(2) Reimbursement. If the recipient is 
unable to meet letter of credit require-
ments, EPA will pay the recipient by 
reimbursement. The recipient must 
comply with the requirements regard-
ing reimbursement described in 40 CFR 
31.21(d). 

(3) Working capital advances. If the re-
cipient is unable to meet the criteria 
for payment by either letter of credit 
or reimbursement, EPA may provide 
cash on a working capital advance 
basis. Under this procedure EPA shall 
advance cash to the recipient to cover 
its estimated disbursement needs for 
an initial period generally geared to 
the recipient’s disbursing cycle. There-
after, EPA shall reimburse the recipi-
ent for its actual cash disbursements. 
In such cases, the recipient must com-
ply with the requirements regarding 
working capital advances described in 
40 CFR 31.21(e). 

§ 35.6285 Recipient payment of re-
sponse costs. 

The recipient may pay for its share 
of response costs using cash, services, 
credits or any combination of these, as 
follows: 

(a) Cash. The recipient may pay for 
its share of response costs in the form 
of cash. 

(b) Services. The recipient may pro-
vide equipment and services to satisfy 
its cost share requirements under Co-
operative Agreements. The recipient 
must comply with the requirements re-
garding in-kind and donated services 
described in 40 CFR 31.24. 

(c) Credit—(1) General credit require-
ments. Credits are limited to State site- 
specific expenses that EPA determines 
to be reasonable, documented, direct, 
out-of-pocket expenditures of non-Fed-
eral funds for remedial action, as de-
fined in CERCLA section 101(24), that 
are consistent with a permanent rem-
edy at the site. Credits are established 
on a site-specific basis. Only a State 
may claim credit. 

(i) The State may claim credit for re-
sponse activity obligations or expendi-
tures incurred by the State or political 
subdivision between January 1, 1978, 
and December 11, 1980. 

(ii) The State may claim credit for 
remedial action expenditures made by 
the State after October 17, 1986. If such 
expenditures occurred after the site 
was listed on the NPL (Appendix B to 
40 CFR Part 300), they will be eligible 
for a credit only if the State initiated 
the remedial action after obtaining 
EPA’s written approval. 

(iii) The State may not claim credit 
for removal actions taken after Decem-
ber 11, 1980. 

(2) Credit submission requirements. Al-
though EPA may require additional 
documentation, the State must submit 
the following before EPA will approve 
the use of the credit: 

(i) Specific amounts claimed for cred-
it, by site (estimated amounts are un-
acceptable), based on supporting cost 
documentation; 

(ii) Units of government (State agen-
cy, county, local) that incurred the 
costs, by site; 

(iii) Description of the specific func-
tion performed by each unit of govern-
ment at each site; 

(iv) Certification (signed by the 
State’s fiscal manager or the financial 
director for each unit of government) 
that credit costs have not been pre-
viously reimbursed by the Federal Gov-
ernment or any other party, and have 
not been used for matching purposes 
under any other Federal program or 
grant; and 

(v) Documentation, if requested by 
EPA, to ensure the actions undertaken 
at the site are cost eligible and con-
sistent with CERCLA, as amended, and 
the NCP requirements in 40 CFR part 
300. This requirement does not apply 
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for costs incurred before December 11, 
1980. 

(3) Use of credit. The State must first 
apply credit at the site at which it was 
earned. With the approval of EPA, the 
State may use excess credit earned at 
one site for its cost share at another 
site (See CERCLA section 104(c)(5)). 
Credits must be applied on a site-spe-
cific basis, and, therefore, may not be 
used to meet State cost share require-
ments for Core Program Cooperative 
Agreements. EPA will not reimburse 
excess credit. 

(4) Credit verification procedures. Ex-
penditure submissions are subject to 
verification by audit or other financial 
review. EPA may conduct a technical 
review (including inspection) to verify 
that the claimed remedial action is 
consistent with CERCLA and the NCP 
(40 CFR part 300). 

(d) Excess cash cost share contributions/ 
overmatch. The recipient may direct 
EPA to return the excess funds or to 
use the overmatch at one site to meet 
the cost share obligation at another 
site. The recipient may not use con-
tributions in excess of the required 
cost share at one site to meet the cost 
share obligation for the Core Program 
cost share. Overmatch is not ‘‘credit’’ 
pursuant to paragraph (c)(3) of this sec-
tion. 

(e) Cost sharing. The recipient must 
comply with the requirements regard-
ing cost sharing described in 40 CFR 
31.24. Finally, the recipient cannot use 
costs incurred under the Core Program 
to offset cost share requirements at a 
site. 

(f) Advance match. (1) A Cooperative 
Agreement for a site-specific response 
entered into after October 17, 1986, can-
not authorize a State to contribute 
funds during remedial planning and 
then apply those contributions to the 
remedial action cost share (advance 
match). 

(2) A State may seek reimbursement 
for costs incurred under Cooperative 
Agreements which authorize advance 
match. 

(3) Reimbursements are subject to 
the availability of appropriated funds. 

(4) If the State does not seek reim-
bursement, EPA will apply the advance 
match to off-set the State’s required 
cost share for remedial action at the 

site. The State may not use advance 
match for credit at any other site, nor 
may the State receive reimbursement 
until the conclusion of CERCLA-funded 
remedial response activities. Also, the 
State may not use advance match for 
credit against cost share obligations 
for Core Program Cooperative Agree-
ments. 

(5) Claims for advance match are sub-
ject to verification by audit. 

§ 35.6290 Program income. 
The recipient must comply with the 

requirements regarding program in-
come described in 40 CFR 31.25. Recov-
eries of Federal cost share amounts are 
not program income, and whether such 
recoveries are received before or after 
expiration of the Cooperative Agree-
ment, must be reimbursed promptly to 
EPA. 

PERSONAL PROPERTY REQUIREMENTS 
UNDER A COOPERATIVE AGREEMENT 

§ 35.6300 General personal property 
acquisition and use requirements. 

(a) General. (1) Property may be ac-
quired only when authorized in the Co-
operative Agreement. 

(2) The recipient must acquire the 
property during the approved project 
period. 

(3) The recipient must: 
(i) Charge property costs by site, ac-

tivity, and operable unit, as applicable; 
(ii) Document the use of the property 

by site, activity, and operable unit, as 
applicable; and 

(iii) Solicit and follow EPA’s instruc-
tions on the disposal of any property 
purchased with CERCLA funds as spec-
ified in §§ 35.6340 and 35.6345. 

(b) Exception. The recipient is not re-
quired to charge property costs by site 
under a pre-remedial or Core Program 
Cooperative Agreement. 

§ 35.6305 Obtaining supplies. 
To obtain supplies, the recipient 

must agree to comply with the require-
ments in §§ 35.6300, 35.6315(b), 35.6325 
through 35.6340, and 35.6350. Supplies 
obtained with Core Program funds 
must be for non-site-specific purposes. 
All purchases of supplies under the 
Core Program must comply with the 
requirements in §§ 35.6300, 35.6315(b), 
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35.6325 through 35.6340, and 35.6350, ex-
cept where these requirements are site- 
specific. 

§ 35.6310 Obtaining equipment. 
To obtain equipment, the recipient 

must agree to comply with the require-
ments in §§ 35.6300 and 35.6315 through 
35.6350. 

§ 35.6315 Alternative methods for ob-
taining property. 

(a) Purchase equipment with recipient 
funds. The recipient may purchase 
equipment with the recipient’s own 
funds and may charge EPA a fee for 
using equipment on a CERCLA-funded 
project. The fee must be based on a 
usage rate, subject to the usage rate 
requirements in § 35.6320. 

(b) Borrow federally owned property. 
The recipient may borrow federally 
owned property, with the exception of 
motor vehicles, for use on CERCLA- 
funded projects. The loan of the feder-
ally owned property may only extend 
through the project period. At the end 
of the project period, or when the fed-
erally owned property is no longer 
needed for the project, the recipient 
must return the property to the Fed-
eral Government. 

(c) Lease, use contractor services, or 
purchase with CERCLA funds. To ac-
quire equipment through lease, use of 
contractor services, or purchase with 
CERCLA funds, the recipient must con-
duct and document a cost comparison 
analysis to determine which of these 
methods of obtaining equipment is the 
most cost effective. In order to obtain 
the equipment, the recipient must sub-
mit documentation of the cost com-
parison analysis to EPA for approval. 
The recipient must obtain the equip-
ment through the most cost-effective 
method, subject to the following re-
quirements: 

(1) Lease or rent equipment. If it is the 
most cost-effective method of acquisi-
tion, the recipient may lease or rent 
equipment, subject only to the require-
ments in § 35.6300. 

(2) Use contractor services. (i) If it is 
the most cost-effective method of ac-
quisition, the recipient may hire the 
services of a contractor. 

(ii) The recipient must obtain award 
official approval before authorizing the 

contractor to purchase equipment with 
CERCLA funds. (See § 35.6325, regarding 
the title and vested interest of equip-
ment purchased with CERCLA funds.) 
This does not apply for recipients who 
have used the sealed bids method of 
procurement. 

(iii) The recipient must require the 
contractor to allocate the cost of the 
contractor services by site, activity, 
and operable unit, as applicable. 

(3) Purchase equipment with CERCLA 
funds. If equipment purchase is the 
most cost-effective method of obtain-
ing the equipment, the recipient may 
purchase the equipment with CERCLA 
funds. To purchase equipment with 
CERCLA funds, the recipient must 
comply with the following require-
ments: 

(i) The recipient must include in the 
Cooperative Agreement application a 
list of all items of equipment to be pur-
chased with CERCLA funds, with the 
price of each item. 

(ii) If the equipment is to be used on 
sites, the recipient must allocate the 
cost of the equipment by site, activity, 
and operable unit, as applicable, by ap-
plying a usage rate subject to the 
usage rate requirements in § 35.6320. 

(iii) The recipient may not use 
CERCLA funds to purchase a trans-
portable or mobile treatment system. 

(iv) Equipment obtained with Core 
Program funds must be for non-site- 
specific purposes. All purchases of 
equipment must comply with the re-
quirements in §§ 35.6300, and 35.6310 
through 35.6350, except where these re-
quirements are site-specific. 

§ 35.6320 Usage rate. 
(a) Usage rate approval. To charge 

EPA a fee for use of equipment pur-
chased with recipient funds or to allo-
cate the cost of equipment by site, ac-
tivity, and operable unit, as applicable, 
the recipient must apply a usage rate. 
The recipient must submit documenta-
tion of the usage rate computation to 
EPA. The EPA-approved usage rate 
must be included in the Cooperative 
Agreement before the recipient incurs 
these equipment costs. 

(b) Usage rate application. The recipi-
ent must record the use of the equip-
ment by site, activity, and operable 
unit, as applicable, and must apply the 
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usage rate to calculate equipment 
charges by site, activity, and operable 
unit, as applicable. For Core Program 
and pre-remedial activities, the recipi-
ent is not required to apply a usage 
rate. 

§ 35.6325 Title and EPA interest in 
CERCLA-funded property. 

(a) EPA’s interest in CERCLA-funded 
property. EPA has an interest (the per-
centage of EPA’s participation in the 
total award) in both equipment and 
supplies purchased with CERCLA 
funds. 

(b) Title in CERCLA-funded property. 
Title in both equipment and supplies 
purchased with CERCLA funds vests in 
the recipient. 

(1) Right to transfer title. EPA retains 
the right to transfer title of all prop-
erty purchased with CERCLA funds to 
the Federal Government or a third 
party within 120 calendar days after 
project completion or at the time of 
disposal. 

(2) Equipment used as all or part of the 
remedy. The following requirements 
apply to equipment used as all or part 
of the remedy: 

(i) Fixed in-place equipment. EPA no 
longer has an interest in fixed in-place 
equipment once the equipment is in-
stalled. 

(ii) Equipment that is an integral part 
of services to individuals. EPA no longer 
has an interest in equipment that is an 
integral part of services to individuals, 
such as pipes, lines, or pumps providing 
hookups for homeowners on an existing 
water distribution system, once EPA 
certifies that the remedy is operational 
and functional. 

§ 35.6330 Title to federally owned 
property. 

Title to all federally owned property 
vests in the Federal Government. 

§ 35.6335 Property management stand-
ards. 

The recipient must comply with the 
following property management stand-
ards for property purchased with 
CERCLA funds. The recipient may use 
its own property management system 
if it meets the following standards. 

(a) Control. The recipient must main-
tain: 

(1) Property records for CERCLA-fund-
ed property which include the contents 
specified in § 35.6700(c); 

(2) A control system that ensures ade-
quate safeguards for prevention of loss, 
damage, or theft of the property. The 
recipient must make provisions for the 
thorough investigation and documenta-
tion of any loss, damage, or theft; 

(3) Procedures to ensure maintenance 
of the property are in good condition 
and periodic calibration of the instru-
ments used for precision measure-
ments; 

(4) Sales procedures to ensure the 
highest possible return, if the recipient 
is authorized to sell the property; 

(5) Provisions for financial control and 
accounting in the financial manage-
ment system of all equipment; and 

(6) Identification of all federally 
owned property. 

(b) Inventory and reporting for 
CERCLA-funded equipment—(1) Physical 
inventory. The recipient must conduct a 
physical inventory at least once every 
two years for all equipment except that 
which is part of the in-place remedy. 
The recipient must reconcile physical 
inventory results with the equipment 
records. 

(2) Inventory reports. The recipient 
must comply with requirements for in-
ventory reports set forth in § 35.6660. 

(c) Inventory and reporting for feder-
ally owned property—(1) Physical inven-
tory. The recipient must conduct a 
physical inventory: 

(i) Annually; 
(ii) When the property is no longer 

needed; and 
(iii) Within 90 days after the end of 

the project period. 
(2) Inventory reports. The recipient 

must comply with requirements for in-
ventory reports in § 35.6660. 

§ 35.6340 Disposal of CERCLA-funded 
property. 

(a) Equipment. For equipment that is 
no longer needed, or at the end of the 
project period, whichever is earlier, the 
recipient must: 

(1) Analyze two alternatives: The 
cost of leaving the equipment in place, 
and the cost of removing the equip-
ment and disposing of it in another 
manner. 
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(2) Document the analysis of the two 
alternatives in the inventory report. 
See § 35.6660 regarding requirements for 
the inventory report. 

(i) If it is most cost-effective to re-
move the equipment and dispose of it 
in another manner: 

(A) If the equipment has a residual 
fair market value of $5,000 or more, the 
recipient must request disposition in-
structions from EPA in the inventory 
report. See § 35.6345 for equipment dis-
posal options. 

(B) If the equipment has a residual 
fair market value of less than $5,000, 
the recipient may retain the equipment 
for the recipient’s use on another 
CERCLA site. If, however, there is any 
remaining residual value at the time of 
final disposition, the recipient must re-
imburse the Hazardous Substance 
Superfund for EPA’s vested interest in 
the current fair market value of the 
equipment at the time of disposition. 

(ii) If it is most cost-effective to 
leave the equipment in place, rec-
ommend in the inventory report that 
the equipment be left in place. 

(3) Submit the inventory report to 
EPA, even if EPA has stopped sup-
porting the project. 

(b) Supplies. (1) If supplies have an ag-
gregate fair market value of $5,000 or 
more at the end of the project period, 
the recipient must take one of the fol-
lowing actions at the direction of EPA: 

(i) Use the supplies on another 
CERCLA project and reimburse the 
original project for the fair market 
value of the supplies; 

(ii) If both the recipient and EPA 
concur, keep the supplies and reim-
burse the Hazardous Substance Super-
fund for EPA’s interest in the current 
fair market value of the supplies; or 

(iii) Sell the supplies and reimburse 
the Hazardous Substance Superfund for 
EPA’s interest in the current fair mar-
ket value of the supplies, less any rea-
sonable selling expenses. 

(2) If the supplies remaining at the 
end of the project period have an aggre-
gate fair market value of less than 
$5,000, the recipient may keep the sup-
plies to use on another CERCLA 
project. If the recipient cannot use the 
supplies on another CERCLA project, 
then the recipient may keep or sell the 

supplies without reimbursing the Haz-
ardous Substance Superfund. 

§ 35.6345 Equipment disposal options. 
The following disposal options are 

available: 
(a) Use the equipment on another 

CERCLA project and reimburse the 
original project for the fair market 
value of the equipment; 

(b) If both the recipient and EPA con-
cur, keep the equipment and reimburse 
the Hazardous Substance Superfund for 
EPA’s interest in the current fair mar-
ket value of the equipment; 

(c) Sell the equipment and reimburse 
the Hazardous Substance Superfund for 
EPA’s interest in the current fair mar-
ket value of the equipment, less any 
reasonable selling expenses; or 

(d) Return the equipment to EPA 
and, if applicable, EPA will reimburse 
the recipient for the recipient’s propor-
tionate share in the current fair mar-
ket value of the equipment. 

§ 35.6350 Disposal of federally owned 
property. 

When federally owned property is no 
longer needed, or at the end of the 
project, the recipient must inform EPA 
that the property is available for re-
turn to the Federal Government. EPA 
will send disposition instructions to 
the recipient. 

REAL PROPERTY REQUIREMENTS UNDER 
A COOPERATIVE AGREEMENT 

§ 35.6400 Acquisition and transfer of 
interest. 

(a) An interest in real property may 
be acquired only with prior approval of 
EPA. 

(1) If the recipient acquires real prop-
erty in order to conduct the response, 
the recipient with jurisdiction over the 
property must agree to hold the nec-
essary property interest. 

(2) If it is necessary for the Federal 
Government to acquire the interest in 
real estate to permit conduct of a re-
medial action, the acquisition may be 
made only if the State provides assur-
ance that it will accept transfer of the 
acquired interest in accordance with 40 
CFR 300.510(f) of the NCP. States must 
follow the requirements in 
§ 35.6105(b)(5). 
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(b) The recipient must comply with 
applicable Federal regulations for real 
property acquisition under assistance 
agreements contained in part 4 of this 
chapter, ‘‘Uniform Relocation Assist-
ance and Real Property Acquisition for 
Federal and Federally Assisted Pro-
grams.’’ 

§ 35.6405 Use. 
The recipient must comply with the 

requirements regarding real property 
described in 40 CFR 31.31. 

COPYRIGHT REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

§ 35.6450 General requirements. 
The recipient must comply with the 

requirements regarding copyrights de-
scribed in 40 CFR 31.34. The recipient 
must comply with the requirements re-
garding contract copyright provisions 
described in § 35.6595(b)(2). 

USE OF RECIPIENT EMPLOYEES (‘‘FORCE 
ACCOUNT’’) UNDER A COOPERATIVE 
AGREEMENT 

§ 35.6500 General requirements. 
(a) Force Account work is the use of 

the recipient’s own employees or equip-
ment for construction, construction-re-
lated activities (including architecture 
and engineering services), or repair or 
improvement to a facility. When using 
Force Account work, the recipient 
must demonstrate that the employees 
can complete the work as competently 
as, and more economically than, con-
tractors, or that an emergency neces-
sitates the use of the Force Account. 

(b) Where the value of Force Account 
services exceeds the simplified acquisi-
tion threshold, the recipient must re-
ceive written authorization for use 
from the award official. 

PROCUREMENT REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

§ 35.6550 Procurement system stand-
ards. 

(a) Recipient standards. (1) In addition 
to the basic procurement policies and 
procedures described in 40 CFR 31.36(a), 
the State shall comply with the re-
quirements in the following: Para-
graphs (a)(5), (a)(9), and (b) of this sec-
tion, §§ 35.6555(c), 35.6565 (the first sen-

tence in this section, the first sentence 
in paragraph (b) of this section, and all 
of paragraph (d) of this section), 
35.6570, 35.6575, and 35.6600. Political 
subdivisions and Tribes must follow all 
of the requirements included or ref-
erenced in this section through 
§ 35.6610. 

(2) EPA review. EPA reserves the 
right to review any recipient’s procure-
ment system or procurement action 
under a Cooperative Agreement. 

(3) Code of conduct. The recipient 
must comply with the requirements of 
40 CFR 31.36(b)(3), which describes 
standards of conduct for employees, of-
ficers, and agents of the recipient. 

(4) Completion of contractual and ad-
ministrative issues. (i) The recipient is 
responsible for the settlement and sat-
isfactory completion in accordance 
with sound business judgment and good 
administrative practice of all contrac-
tual and administrative issues arising 
out of procurements under the Cooper-
ative Agreement. 

(ii) EPA will not substitute its judg-
ment for that of the recipient unless 
the matter is primarily a Federal con-
cern. 

(iii) Violations of law will be referred 
to the local, State, Tribal, or Federal 
authority having proper jurisdiction. 

(5) Selection procedures. The recipient 
must have written selection procedures 
for procurement transactions. 

(i) EPA may not participate in a re-
cipient’s selection panel except to pro-
vide technical assistance. EPA staff 
providing such technical assistance: 

(A) Shall constitute a minority of the 
selection panel (limited to making rec-
ommendations on qualified offers and 
acceptable proposals based on pub-
lished evaluation criteria) for the con-
tractor selection process; and 

(B) Are not permitted to participate 
in the negotiation and award of con-
tracts. 

(ii) When selecting a contractor, re-
cipients: 

(A) May not use EPA contractors to 
provide any support related to pro-
curing a State contractor. 

(B) May use the Corps of Engineers 
for review of State bidding documents, 
requests for proposals and bids and pro-
posals received. 
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(6) Award. The recipient may award a 
contract only to a responsible con-
tractor, as described in 40 CFR 
31.36(b)(8), and must ensure that each 
contractor performs in accordance with 
all the provisions of the contract. (See 
also § 35.6020.) 

(7) Protest procedures. The recipient 
must comply with the requirements de-
scribed in 40 CFR 31.36(b)(12) regarding 
protest procedures. 

(8) [Reserved] 
(9) Intergovernmental agreements. (i) 

To foster greater economy and effi-
ciency, recipients are encouraged to 
enter into intergovernmental agree-
ments for procurement or use of com-
mon goods and services. 

(ii) Although intergovernmental 
agreements are not subject to the re-
quirements set forth in this section 
through § 35.6610, all procurements 
under intergovernmental agreements 
are subject to these requirements ex-
cept for procurements that are: 

(A) Incidental to the purpose of the 
assistance agreement; and 

(B) Made through a central public 
procurement unit. 

(10) Value engineering. The recipient 
is encouraged to include value engi-
neering clauses in contracts for con-
struction projects of sufficient size to 
offer reasonable opportunities for cost 
reductions. 

(b) Contractor standards—(1) Disclosure 
requirements regarding Potentially Re-
sponsible Party relationships. The recipi-
ent must require each prospective con-
tractor to provide with its bid or pro-
posal: 

(i) Information on its financial and 
business relationship with all PRPs at 
the site and with the contractor’s par-
ent companies, subsidiaries, affiliates, 
subcontractors, or current clients at 
the site. Prospective contractors under 
a Core Program Cooperative Agree-
ment must provide comparable infor-
mation for all sites within the recipi-
ent’s jurisdiction. (This disclosure re-
quirement encompasses past financial 
and business relationships, including 
services related to any proposed or 
pending litigation, with such parties); 

(ii) Certification that, to the best of 
its knowledge and belief, it has dis-
closed such information or no such in-
formation exists; and 

(iii) A statement that it shall dis-
close immediately any such informa-
tion discovered after submission of its 
bid or proposal or after award. The re-
cipient shall evaluate such information 
and if a member of the contract team 
has a conflict of interest which pre-
vents the team from serving the best 
interests of the recipient, the prospec-
tive contractor may be declared non-
responsible and the contract awarded 
to the next eligible bidder or offeror. 

(2) Conflict of interest—(i) Conflict of 
interest notification. The recipient must 
require the contractor to notify the re-
cipient of any actual, apparent, or po-
tential conflict of interest regarding 
any individual working on a contract 
assignment or having access to infor-
mation regarding the contract. This 
notification shall include both organi-
zational conflicts of interest and per-
sonal conflicts of interest. If a personal 
conflict of interest exists, the indi-
vidual who is affected shall be disquali-
fied from taking part in any way in the 
performance of the assigned work that 
created the conflict of interest situa-
tion. 

(ii) Contract provisions. The recipient 
must incorporate the following provi-
sions or their equivalents into all con-
tracts, except those for well-drilling, 
fence erecting, plumbing, utility hook- 
ups, security guard services, or elec-
trical services: 

(A) Contractor data. The contractor 
shall not provide data generated or 
otherwise obtained in the performance 
of contractor responsibilities under a 
contract to any party other than the 
recipient, EPA, or its authorized 
agents for the life of the contract, and 
for a period of five years after comple-
tion of the contract. 

(B) Employment. The contractor shall 
not accept employment from any party 
other than the recipient or Federal 
agencies for work directly related to 
the site(s) covered under the contract 
for five years after the contract has 
terminated. The recipient agency may 
exempt the contractor from this re-
quirement through a written release. 
This release must include EPA concur-
rence. 

(3) Certification of independent price 
determination. The recipient must re-
quire that each contractor include in 
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its bid or proposal a certification of 
independent price determination. This 
document certifies that no collusion, 
as defined by Federal and State anti-
trust laws, occurred during bid prepa-
ration. 

(4) Recipient’s Contractors. The recipi-
ent must require its contractor to com-
ply with the requirements in 
§§ 35.6270(a)(1) and (2); 35.6320 (a) and (b); 
35.6335; 35.6700; and 35.6705. For addi-
tional contractor requirements, see 
also § 35.6710(c); 35.6590(b); and 35.6610. 

[72 FR 24504, May 2, 2007, as amended at 73 
FR 15922, Mar. 26, 2008] 

§ 35.6555 Competition. 
The recipient must conduct all pro-

curement transactions in a manner 
providing maximum full and open com-
petition. 

(a) Restrictions on competition. Inap-
propriate restrictions on competition 
include the following: 

(1) Placing unreasonable require-
ments on firms in order for them to 
qualify to do business; 

(2) Requiring unnecessary experience 
and excessive bonding requirements; 

(3) Noncompetitive pricing practices 
between firms or between affiliated 
companies; 

(4) Noncompetitive awards to con-
sultants that are on retainer contracts; 

(5) Organizational conflicts of inter-
est; 

(6) Specifying only a ‘‘brand name’’ 
product, instead of allowing ‘‘an equal’’ 
product to be offered and describing 
the performance of other relevant re-
quirements of the procurement; and 

(7) Any arbitrary action in the pro-
curement process. 

(b) Geographic and Indian Tribe pref-
erences—(1) Geographic. When con-
ducting a procurement, the recipient 
must prohibit the use of statutorily or 
administratively imposed in-State or 
local geographical preferences in evalu-
ating bids or proposals. However, noth-
ing in this section preempts State li-
censing laws. In addition, when con-
tracting for architectural and engi-
neering (A/E) services, the recipient 
may use geographic location as a selec-
tion criterion, provided that when geo-
graphic location is used, its application 
leaves an appropriate number of quali-
fied firms, given the nature and size of 

the project, to compete for the con-
tract. 

(2) Indian Tribe. Any contract or sub-
contract awarded by an Indian Tribe or 
Indian intertribal consortium shall 
comply with the requirements of 40 
CFR 31.38, ‘‘Indian Self Determination 
Act.’’ 

(c) Written specifications. The recipi-
ent’s written specifications must in-
clude a clear and accurate description 
of the technical requirements and the 
qualitative nature of the material, 
product or service to be procured. 

(1) This description must not contain 
features which unduly restrict com-
petition, unless the features are nec-
essary to: 

(i) Test or demonstrate a specific 
thing; 

(ii) Provide for necessary inter-
changeability of parts and equipment; 
or 

(iii) Promote innovative tech-
nologies. 

(2) The recipient must avoid the use 
of detailed product specifications if at 
all possible. 

(d) Public notice. When soliciting bids 
or proposals, the recipient must allow 
sufficient time (generally 30 calendar 
days) between public notice of the pro-
posed project and the deadline for re-
ceipt of bids or proposals. The recipient 
must publish the public notice in pro-
fessional journals, newspapers, or pub-
lications of general circulation over a 
reasonable area. 

(e) Prequalified lists. Recipients may 
use prequalified lists of persons, firms, 
or products to acquire goods and serv-
ices. The list must be current and in-
clude enough qualified sources to en-
sure maximum open and free competi-
tion. Recipients must not preclude po-
tential bidders from qualifying during 
the solicitation period. 

§ 35.6565 Procurement methods. 
The recipient must comply with the 

requirements for payment to consult-
ants described in 40 CFR 31.36(j). In ad-
dition, the recipient must comply with 
the following requirements: 

(a) Small purchase procedures. Small 
purchase procedures are those rel-
atively simple and informal procure-
ment methods for securing services, 
supplies, or other property that do not 
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cost more than the simplified acquisi-
tion threshold in the aggregate. If 
small purchase procurements are used, 
the recipient must obtain and docu-
ment price or rate quotations from an 
adequate number of qualified sources. 

(b) Sealed bids (formal advertising). 
(For a remedial action award contract, 
except for Architectural/Engineering 
services and post-removal site control, 
the recipient must obtain the award of-
ficial’s approval to use a procurement 
method other than the sealed bid meth-
od.) Bids are publicly solicited and a 
fixed-price contract (lump sum or unit 
price) is awarded to the responsible 
bidder whose bid, conforming with all 
the material terms and conditions of 
the invitation for bids, is the lowest in 
price. 

(1) In order for the recipient to use 
the sealed bid method, the following 
conditions must be met: 

(i) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available; 

(ii) Two or more responsible bidders 
are willing and able to compete effec-
tively for the business; and 

(iii) The procurement lends itself to a 
fixed-price contract and the selection 
of the successful bidder can be made 
principally on the basis of price. 

(2) If the recipient uses the sealed bid 
method, the recipient must comply 
with the following requirements: 

(i) Publicly advertise the invitation 
for bids and solicit bids from an ade-
quate number of known suppliers, pro-
viding them sufficient time prior to 
the date set for opening the bids; 

(ii) The invitation for bids, which 
must include any specifications and 
pertinent attachments, must define the 
items or services in order for the bidder 
to properly respond; 

(iii) Publicly open all bids at the 
time and place prescribed in the invita-
tion for bids; 

(iv) Award the fixed-price contract in 
writing to the lowest responsive and 
responsible bidder. Where specified in 
bidding documents, the recipient shall 
consider factors such as discounts, 
transportation cost, and life cycle 
costs in determining which bid is low-
est. The recipient may only use pay-
ment discounts to determine the low 
bid when prior experience indicates 

that such discounts are usually taken 
advantage of; and 

(v) If there is a sound documented 
reason, the recipient may reject any or 
all bids. 

(c) Competitive proposals. The tech-
nique of competitive proposals is nor-
mally conducted with more than one 
source submitting an offer, and either 
a fixed-price or cost-reimbursement 
type contract is awarded. It is gen-
erally used when conditions are not ap-
propriate for the use of sealed bids. If 
the recipient uses the competitive pro-
posal method, the following require-
ments apply: 

(1) Recipients must publicize requests 
for proposals and all evaluation factors 
and must identify their relative impor-
tance. The recipient must honor any 
response to publicized requests for pro-
posals to the maximum extent prac-
tical; 

(2) Recipients must solicit proposals 
from an adequate number of qualified 
sources; 

(3) Recipients must have a method 
for conducting technical evaluations of 
the proposals received and for selecting 
awardees; 

(4) Recipients must award the con-
tract to the responsible firm whose 
proposal is most advantageous to the 
program, with price and other factors 
considered; and 

(5) Recipients may use competitive 
proposal procedures for qualifications- 
based procurement of architectural/en-
gineering (A/E) professional services 
whereby competitor’s qualifications 
are evaluated and the most qualified 
competitor is selected, subject to nego-
tiation of fair and reasonable com-
pensation. This method, where price is 
not used as a selection factor, may 
only be used in the procurement of A/ 
E professional services. The recipient 
may not use this method to purchase 
other types of services even though A/ 
E firms are a potential source to per-
form the proposed effort. 

(d) Noncompetitive proposals. (1) The 
recipient may procure by noncompeti-
tive proposals only when the award of 
a contract is infeasible under small 
purchase procedures, sealed bids or 
competitive proposals, and one of the 
following circumstances applies: 
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(i) The item is available only from a 
single source; 

(ii) The public exigency or emergency 
for the requirement will not permit a 
delay resulting from competitive solic-
itation (a declaration of an emergency 
under State law does not necessarily 
constitute an emergency under the 
EPA Superfund program’s criteria); 

(iii) The award official authorized 
noncompetitive proposals; or 

(iv) After solicitation of a number of 
sources, competition is determined to 
be inadequate. 

(2) When using noncompetitive pro-
curement, the recipient must conduct a 
cost analysis in accordance with the 
requirements described in § 35.6585. 

§ 35.6570 Use of the same engineer 
during subsequent phases of re-
sponse. 

(a) If the public notice clearly stated 
the possibility that the firm or indi-
vidual selected could be awarded a con-
tract for follow-on services and initial 
procurement complied with the pro-
curement requirements, the recipient 
of a CERCLA remedial response Coop-
erative Agreement may use the engi-
neer procured to conduct any or all of 
the follow-on engineering activities 
without going through the public no-
tice and evaluation procedures. 

(b) The recipient may also use the 
same engineer during subsequent 
phases of the project in the following 
cases: 

(1) Where the recipient conducted the 
RI, FS, or design activities without 
EPA assistance but is using CERCLA 
funds for follow-on activities, the re-
cipient may use the engineer for subse-
quent work provided the recipient cer-
tifies: 

(i) That it complied with the procure-
ment requirements in § 35.6565 when it 
selected the engineer and the code of 
conduct requirements described in 40 
CFR 31.36(b)(3). 

(ii) That any CERCLA-funded con-
tract between the engineer and the re-
cipient meets all of the other provi-
sions as described in the procurement 
requirements in this subpart. 

(2) Where EPA conducted the RI, FS, 
or design activities but the recipient 
will assume the responsibility for sub-
sequent phases of response under a Co-

operative Agreement, the recipient 
may use, with the award official’s ap-
proval, EPA’s engineer contractor 
without further public notice or eval-
uation provided the recipient follows 
the rest of the procurement require-
ments to award the contract. 

§ 35.6575 Restrictions on types of con-
tracts. 

(a) Prohibited contracts. The recipi-
ent’s procurement system must not 
allow cost-plus-percentage-of-cost (e.g., 
a multiplier which includes profit) or 
percentage-of-construction-cost types 
of contracts. 

(b) Removal. Under a removal Cooper-
ative Agreement, the recipient must 
award a fixed-price contract (lump 
sum, unit price, or a combination of 
the two) when procuring contractor 
support, regardless of the procurement 
method selected, unless the recipient 
obtains the award official’s prior writ-
ten approval. 

(c) Time and material contracts. The 
recipient may use time and material 
contracts only if no other type of con-
tract is suitable, and if the contract in-
cludes a ceiling price that the con-
tractor exceeds at its own risk. 

§ 35.6580 [Reserved] 

§ 35.6585 Cost and price analysis. 

(a) General. The recipient must con-
duct and document a cost or price anal-
ysis in connection with every procure-
ment action including contract modi-
fication. 

(1) Cost analysis. The recipient must 
conduct and document a cost analysis 
for all negotiated contracts over the 
simplified acquisition threshold and for 
all change orders regardless of price. A 
cost analysis is not required when ade-
quate price competition exists and the 
recipient can establish price reason-
ableness. The recipient must base its 
determination of price reasonableness 
on a catalog or market price of a com-
mercial product sold in substantial 
quantities to the general public, or on 
prices set by law or regulation. 

(2) Price analysis. In all instances 
other than those described in para-
graph (a)(1) of this section, the recipi-
ent must perform a price analysis to 
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determine the reasonableness of the 
proposed contract price. 

(b) Profit analysis. For each contract 
in which there is no price competition 
and in all cases in which cost analysis 
is performed, the recipient must nego-
tiate profit as a separate element of 
the price. To establish a fair and rea-
sonable profit, consideration will be 
given to the complexity of the work to 
be performed, the risk borne by the 
contractor, the contractor’s invest-
ment, the amount of subcontracting, 
the quality of its record of past per-
formance, and industry profit rates in 
the surrounding geographical area for 
similar work. 

§ 35.6590 Bonding and insurance. 
(a) General. The recipient must meet 

the requirements regarding bonding de-
scribed in 40 CFR 31.36(h). The recipi-
ent must clearly and accurately state 
in the contract documents the bonds 
and insurance requirements, including 
the amounts of security coverage that 
a bidder or offeror must provide. 

(b) Accidents and catastrophic loss. The 
recipient must require the contractor 
to provide insurance against accidents 
and catastrophic loss to manage any 
risk inherent in completing the 
project. 

§ 35.6595 Contract provisions. 
(a) General. Each contract must be a 

sound and complete agreement, and in-
clude the following provisions: 

(1) Nature, scope, and extent of work 
to be performed; 

(2) Time frame for performance; 
(3) Total cost of the contract; and 
(4) Payment provisions. 
(b) Other contract provisions. Recipi-

ents’ contracts must include the fol-
lowing provisions: 

(1) Energy efficiency. A contract must 
comply with mandatory standards and 
policies on energy efficiency contained 
in the State’s energy conservation 
plan, which is issued under 10 CFR part 
420. 

(2) Patents inventions, and copyrights. 
All contracts must include notice of 
EPA requirements and regulations per-
taining to reporting and patent rights 
under any contract involving research, 
developmental, experimental or dem-
onstration work with respect to any 

discovery or invention which arises or 
is developed while conducting work 
under a contract. This notice shall also 
include EPA requirements and regula-
tions pertaining to copyrights and 
rights to data contained in 40 CFR 
31.34. 

(3) Labor standards. The recipient 
must comply with 40 CFR 31.36(i)(3) 
through (6). 

(4) Conflict of interest. The recipient 
must include provisions pertaining to 
conflict of interest as described in 
§ 35.6550(b)(2)(ii). 

§ 35.6600 Contractor claims. 

(a) General. The recipient must con-
duct an administrative and technical 
review of each claim before EPA will 
consider funding these costs. 

(b) Claims settlement. The recipient 
may incur costs (including legal, tech-
nical and administrative) to assess the 
merits of or to negotiate the settle-
ment of a claim by or against the re-
cipient under a contract, provided: 

(1) The claim arises from work within 
the scope of the Cooperative Agree-
ment; 

(2) A formal Cooperative Agreement 
amendment is executed specifically 
covering the costs before they are in-
curred; 

(3) The costs are not incurred to pre-
pare documentation that should be pre-
pared by the contractor to support a 
claim against the recipient; and 

(4) The award official determines 
that there is a significant Federal in-
terest in the issues involved in the 
claim. 

(c) Claims defense. The recipient may 
incur costs (including legal, technical 
and administrative) to defend against a 
contractor claim for increased costs 
under a contract or to prosecute a 
claim to enforce a contract provided: 

(1) The claim arises from work within 
the scope of the Cooperative Agree-
ment; 

(2) A formal Cooperative Agreement 
amendment is executed specifically 
covering the costs before they are in-
curred; 

(3) Settlement of the claim cannot 
occur without arbitration or litigation; 

(4) The claim does not result from 
the recipient’s mismanagement; 
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(5) The award official determines 
that there is a significant Federal in-
terest in the issues involved in the 
claim; and 

(6) In the case of defending against a 
contractor claim, the claim does not 
result from the recipient’s responsi-
bility for the improper action of oth-
ers. 

§ 35.6605 Privity of contract. 
Neither EPA nor the United States 

shall be a party to any contract nor to 
any solicitation or request for pro-
posals. 

§ 35.6610 Contracts awarded by a con-
tractor. 

The recipient must require its con-
tractor to comply with the following 
provisions in the award of contracts 
(i.e. subcontracts). (This section does 
not apply to a supplier’s procurement 
of materials to produce equipment, ma-
terials and catalog, off-the-shelf, or 
manufactured items.) 

(a) The requirements referenced in 
§ 35.6020. 

(b) The limitations on contract 
award in § 35.6550(a)(6). 

(c) [Reserved] 
(d) The requirements regarding speci-

fications in § 35.6555 (a)(6) and (c). 
(e) The Federal cost principles in 40 

CFR 31.22. 
(f) The prohibited types of contracts 

in § 35.6575(a). 
(g) The cost, price analysis, and prof-

it analysis requirements in § 35.6585. 
(h) The applicable provisions in 

§ 35.6595 (b). 
(i) The applicable provisions in 

§ 35.6555(b)(2). 

[72 FR 24504, May 2, 2007, as amended at 73 
FR 15922, Mar. 26, 2008] 

REPORTS REQUIRED UNDER A 
COOPERATIVE AGREEMENT 

§ 35.6650 Progress reports. 
(a) Reporting frequency. The recipient 

must submit progress reports as speci-
fied in the Cooperative Agreement. 
Progress reports will be required no 
more frequently than quarterly, and 
will be required at least annually. The 
reports shall be due within 30 days 
after the reporting period. The final 
progress report shall be due 90 days 

after expiration or termination of the 
Cooperative Agreement. 

(b) Content. The progress report must 
contain the following information: 

(1) An explanation of work accom-
plished during the reporting period, 
delays, or other problems, if any, and a 
description of the corrective measures 
that are planned. For pre-remedial Co-
operative Agreements, the report must 
include a list of the site-specific prod-
ucts completed and the estimated num-
ber of technical hours spent to com-
plete each product. 

(2) A comparison of the percentage of 
the project completed to the project 
schedule, and an explanation of signifi-
cant discrepancies. 

(3) A comparison of the estimated 
funds spent to date to planned expendi-
tures and an explanation of significant 
discrepancies. For remedial, enforce-
ment, and removal reports, the com-
parison must be on a per task basis. 

(4) An estimate of the time and funds 
needed to complete the work required 
in the Cooperative Agreement, a com-
parison of that estimate to the time 
and funds remaining, and a justifica-
tion for any increase. 

§ 35.6655 Notification of significant de-
velopments. 

Events may occur between the sched-
uled performance reporting dates 
which have significant impact upon the 
Cooperative Agreement-supported ac-
tivity. In such cases, the recipient 
must inform the EPA project officer as 
soon as the following types of condi-
tions become known: 

(a) Problems, delays, or adverse con-
ditions which will materially impair 
the ability to meet the objective of the 
award. This disclosure must include a 
statement of the action taken, or con-
templated, and any assistance needed 
to resolve the situation. 

(b) Favorable developments which 
enable meeting time schedules and ob-
jectives sooner or at less cost than an-
ticipated or producing more beneficial 
results than originally planned. 

§ 35.6660 Property inventory reports. 

(a) CERCLA-funded property—(1) Con-
tent. The report must contain the fol-
lowing information: 

VerDate Nov<24>2008 14:19 Aug 25, 2009 Jkt 217143 PO 00000 Frm 00697 Fmt 8010 Sfmt 8010 Y:\SGML\217143.XXX 217143C
P

ric
e-

S
ew

el
l o

n 
D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



688 

40 CFR Ch. I (7–1–09 Edition) § 35.6665 

(i) Classification and value of re-
maining supplies; 

(ii) Description of all equipment pur-
chased with CERCLA funds, including 
its current condition; 

(iii) Verification of the current use 
and continued need for the equipment 
by site, activity, and operable unit, as 
applicable; 

(iv) Notification of any property 
which has been stolen or vandalized; 
and 

(v) A request for disposition instruc-
tions for any equipment no longer 
needed on the project. 

(2) Reporting frequency. The recipient 
must submit an inventory report to 
EPA at the following times: 

(i) Within 90 days after completing 
any CERCLA-funded project or any re-
sponse activity at a site; and 

(ii) When the equipment is no longer 
needed for any CERCLA-funded project 
or any response activity at a site. 

(b) Federally owned property—(1) Con-
tent. The recipient must include the 
following information for each feder-
ally owned item in the inventory re-
port: 

(i) Description; 
(ii) Decal number; 
(iii) Current condition; and 
(iv) Request for disposition instruc-

tions. 
(2) Reporting frequency. The recipient 

must submit an inventory report to the 
appropriate EPA property accountable 
officer at the following times: 

(i) Annually, due to EPA on the anni-
versary date of the award; 

(ii) When the property is no longer 
needed; and 

(iii) Within 90 days after the end of 
the project period. 

§ 35.6665 [Reserved] 

§ 35.6670 Financial reports. 
(a) General. The recipient must com-

ply with the requirements regarding fi-
nancial reporting described in 40 CFR 
31.41. 

(b) Financial Status Report—(1) Con-
tent. (i) The Financial Status Report 
(SF–269) must include financial infor-
mation by site, activity, and operable 
unit, as applicable. 

(ii) A final Financial Status Report 
(FSR) must have no unliquidated obli-

gations. If any obligations remain un-
liquidated, the FSR is considered an in-
terim report and the recipient must 
submit a final FSR to EPA after liqui-
dating all obligations. 

(2) Reporting frequency. The recipient 
must file a Financial Status Report as 
follows: 

(i) Annually due 90 days after the end 
of the Federal fiscal year or as speci-
fied in the Cooperative Agreement; or 
if quarterly or semiannual reports are 
required in accordance with 40 CFR 
31.41(b)(3), due 30 days after the report-
ing period; 

(ii) Within 90 calendar days after 
completing each CERCLA-funded re-
sponse activity at a site (submit the 
FSR only for each completed activity); 
and 

(iii) Within 90 calendar days after 
termination or closeout of the Coopera-
tive Agreement. 

RECORDS REQUIREMENTS UNDER A 
COOPERATIVE AGREEMENT 

§ 35.6700 Project records. 
The lead agency for the response ac-

tion must compile and maintain an ad-
ministrative record consistent with 
section 113 of CERCLA, the National 
Contingency Plan, and relevant EPA 
policy and guidance. In addition, re-
cipients of assistance (whether lead or 
support agency) are responsible for 
maintaining project files described as 
follows. 

(a) General. The recipient must main-
tain project records by site, activity, 
and operable unit, as applicable. 

(b) Financial records. The recipient 
must maintain records which support 
the following items: 

(1) Amount of funds received and ex-
pended; and 

(2) Direct and indirect project cost. 
(c) Property records. The recipient 

must maintain records which support 
the following items: 

(1) Description of the property; 
(2) Manufacturer’s serial number, 

model number, or other identification 
number; 

(3) Source of the property, including 
the assistance identification number; 

(4) Information regarding whether 
the title is vested in the recipient or 
EPA; 
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(5) Unit acquisition date and cost; 
(6) Percentage of EPA’s interest; 
(7) Location, use and condition (by 

site, activity, and operable unit, as ap-
plicable) and the date this information 
was recorded; and 

(8) Ultimate disposition data, includ-
ing the sales price or the method used 
to determine the price, or the method 
used to determine the value of EPA’s 
interest for which the recipient com-
pensates EPA in accordance with 
§§ 35.6340, 35.6345, and 35.6350. 

(d) Procurement records—(1) General. 
The recipient must maintain records 
which support the following items, and 
must make them available to the pub-
lic: 

(i) The reasons for rejecting any or 
all bids; and 

(ii) The justification for a procure-
ment made on a noncompetitively ne-
gotiated basis. 

(2) Procurements in excess of the sim-
plified acquisition threshold. The recipi-
ent’s records and files for procurements 
in excess of the simplified acquisition 
threshold must include the following 
information, in addition to the infor-
mation required in paragraph (d)(1) of 
this section: 

(i) The basis for contractor selection; 
(ii) A written justification for select-

ing the procurement method; 
(iii) A written justification for use of 

any specification which does not pro-
vide for maximum free and open com-
petition; 

(iv) A written justification for the 
choice of contract type; and 

(v) The basis for award cost or price, 
including a copy of the cost or price 
analysis made in accordance with 
§ 35.6585 and documentation of negotia-
tions. 

(e) Other records. The recipient must 
maintain records which support the 
following items: 

(1) Time and attendance records and 
supporting documentation; 

(2) Documentation of compliance 
with statutes and regulations that 
apply to the project; and 

(3) The number of site-specific tech-
nical hours spent to complete each pre- 
remedial product. 

§ 35.6705 Records retention. 

(a) Applicability. This requirement ap-
plies to all financial and programmatic 
records, supporting documents, statis-
tical records, and other records which 
are required to be maintained by the 
terms, program regulations, or the Co-
operative Agreement, or are otherwise 
reasonably considered as pertinent to 
program regulations or the Cooperative 
Agreement. 

(b) Length of retention period. The re-
cipient must maintain all records for 10 
years following submission of the final 
Financial Status Report unless other-
wise directed by the EPA award offi-
cial, and must obtain written approval 
from the EPA award official before de-
stroying any records. If any litigation, 
claim, negotiation, audit, cost recov-
ery, or other action involving the 
records has been started before the ex-
piration of the ten-year period, the 
records must be retained until comple-
tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular ten-year period, 
whichever is later. 

(c) Substitution of an unalterable elec-
tronic format. An unalterable electronic 
format, acceptable to EPA, may be 
substituted for the original records. 
The copying of any unalterable elec-
tronic format must be performed in ac-
cordance with the technical regula-
tions concerning Federal Government 
records (36 CFR parts 1220 through 1234) 
and EPA records management require-
ments. 

(d) Starting date of retention period. 
The recipient must comply with the re-
quirements regarding the starting 
dates for records retention described in 
40 CFR 31.42(c) (1) and (2). 

§ 35.6710 Records access. 

(a) Recipient requirements. The recipi-
ent must comply with the require-
ments regarding records access de-
scribed in 40 CFR 31.42(e). 

(b) Availability of records. The recipi-
ent must, with the exception of certain 
policy, deliberative, and enforcement 
documents which may be held con-
fidential, ensure that all files are avail-
able to the public. 

(c) Contractor requirements. The re-
cipient must require its contractor to 
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comply with the requirements regard-
ing records access described in 40 CFR 
31.36(i)(10). 

OTHER ADMINISTRATIVE REQUIREMENTS 
FOR COOPERATIVE AGREEMENTS 

§ 35.6750 Modifications. 
The recipient must comply with the 

requirements regarding changes to the 
Cooperative Agreement described in 40 
CFR 31.30. 

§ 35.6755 Monitoring program perform-
ance. 

The recipient must comply with the 
requirements regarding program per-
formance monitoring described in 40 
CFR 31.40 (a) and (e). 

§ 35.6760 Enforcement and termination 
for convenience. 

The recipient must comply with all 
terms and conditions in the Coopera-
tive Agreement, and is subject to the 
requirements regarding enforcement of 
the terms of an award and termination 
for convenience described in 40 CFR 
31.43 and 31.44. 

§ 35.6765 Non-Federal audit. 
The recipient must comply with the 

requirements regarding non-Federal 
audits described in 40 CFR 31.26. 

§ 35.6770 Disputes. 
The recipient must comply with the 

requirements regarding dispute resolu-
tion procedures described in 40 CFR 
31.70. 

§ 35.6775 Exclusion of third-party ben-
efits. 

The Cooperative Agreement benefits 
only the signatories to the Cooperative 
Agreement. 

§ 35.6780 Closeout. 
(a) Closeout of a Cooperative Agree-

ment, or an activity under a Coopera-
tive Agreement, can take place in the 
following situations: 

(1) After the completion of all work 
for a response activity at a site; or 

(2) After all activities under a Coop-
erative Agreement have been com-
pleted; or 

(3) Upon termination of the Coopera-
tive Agreement. 

(b) The recipient must comply with 
the closeout requirements described in 
40 CFR 31.50 and 31.51. 

(c) After closeout, EPA may monitor 
the recipients’ compliance with the as-
surance to provide all future operation 
and maintenance as required by 
CERCLA section 104(c) and addressed 
in 40 CFR 300.510(c)(1) of the NCP. 

§ 35.6785 Collection of amounts due. 

The recipient must comply with the 
requirements described in 40 CFR 31.52, 
regarding collection of amounts due. 

§ 35.6790 High risk recipients. 

If EPA determines that a recipient is 
not responsible, EPA may impose re-
strictions on the award as described in 
40 CFR 31.12. 

REQUIREMENTS FOR ADMINISTERING A 
SUPERFUND STATE CONTRACT (SSC) 

§ 35.6800 Superfund State Contract. 

A Superfund State Contract (SSC) 
with a State is required before EPA 
can obligate or expend funds for a re-
medial action at a site within the 
State and before EPA or a political 
subdivision can conduct the remedial 
action. An SSC also ensures State or 
Indian Tribe involvement consistent 
with CERCLA sections 121(f) and 126, 
respectively, and obtains the required 
section 104 assurances (See § 35.6105(b)). 
An SSC may also be used to document 
the roles and responsibilities of a 
State, Indian Tribe, and political sub-
division during any response action at 
a site. A political subdivision may be a 
signatory to the SSC. 

§ 35.6805 Contents of an SSC. 

The SSC must include the following 
provisions: 

(a) General authorities, which docu-
ments the relevant statutes and regu-
lations (of each government entity 
that is a party to the contract) gov-
erning the contract. 

(b) Purpose of the SSC, which de-
scribes the response activities to be 
conducted and the benefits to be de-
rived. 

(c) Negation of agency relationship be-
tween the signatories, which states that 
no signatory of the SSC can represent 
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or act on the behalf of any other signa-
tory in any matter associated with the 
SSC. 

(d) A site description, pursuant to 
§ 35.6105(a)(2)(i). 

(e) A site-specific Statement of Work, 
pursuant to § 35.6105(a)(2)(ii) and a 
statement of whether the contract con-
stitutes an initial SSC or an amend-
ment to an existing contract. 

(f) A statement of intention to follow 
EPA policy and guidance. 

(g) A project schedule to be prepared 
during response activities. 

(h) A statement designating a primary 
contact for each party to the contract, 
which designates representatives to act 
on behalf of each signatory in the im-
plementation of the contract. This 
statement must document the author-
ity of each project manager to approve 
modifications to the project so long as 
such changes are within the scope of 
the contract and do not significantly 
impact the SSC. 

(i) The CERCLA assurances, as appro-
priate, described as follows: 

(1) Operation and maintenance. The 
State must provide an assurance pursu-
ant to § 35.6105(b)(1). The State’s re-
sponsibility for operation and mainte-
nance generally begins when EPA de-
termines that the remedy is oper-
ational and functional or one year 
after construction completion, which-
ever is sooner (See, 40 CFR 300.435(f)). 

(2) Twenty-year waste capacity. The 
State must provide an assurance pursu-
ant to § 35.6105(b)(3). 

(3) Off-site storage, treatment, or dis-
posal. If off-site storage, destruction, 
treatment, or disposal is required, the 
State must provide an assurance pursu-
ant to § 35.6105(b)(4); the political sub-
division may not provide this assur-
ance. 

(4) Real property acquisition. When 
real property must be acquired, the 
State must provide an assurance pursu-
ant to § 35.6105(b)(5). 

(5) Provision of State cost share. The 
State must provide assurances for cost 
sharing pursuant to § 35.6105(b)(2). Even 
if the political subdivision is providing 
the actual cost share, the State must 
guarantee payment of the cost share in 
the event of default by the political 
subdivision. 

(j) Cost share conditions, which in-
clude: 

(1) An estimate of the response ac-
tion cost (excluding EPA’s indirect 
costs) that requires cost share; 

(2) The basis for arriving at this fig-
ure (See § 35.6285(c) for credit provi-
sions); and 

(3) The payment schedule as nego-
tiated by the signatories, and con-
sistent with either a lump-sum or in-
cremental-payment option. Upon com-
pletion of activities in the site-specific 
Statement of Work, EPA shall invoice 
the State for its final payment, with 
the exception of any change orders and 
claims handled during reconciliation of 
the SSC. 

(k) Reconciliation provision, which 
states that the SSC remains in effect 
until the financial settlement of 
project costs and final reconciliation of 
response costs (including all change or-
ders, claims, overpayments, reimburse-
ments, etc.) ensure that both EPA and 
the State have satisfied the cost share 
requirement contained in section 104 of 
CERCLA, as amended. Overpayments 
in an SSC may not be used to meet the 
cost-sharing obligation at another site. 
Reimbursements for any overpayment 
will be made to the payer identified in 
the SSC. 

(l) Amendability of the SSC, which pro-
vides that: 

(1) Formal amendments are required 
when alterations to CERCLA-funded 
activities are necessary or when alter-
ations impact the State’s assurances 
pursuant to the National Contingency 
Plan and CERCLA, as amended. Such 
amendments must include a Statement 
of Work for the amendment as de-
scribed in paragraph (e) of this section; 
and 

(2) Any change(s) in the SSC must be 
agreed to, in writing, by the signato-
ries, except as provided elsewhere in 
the SSC, and must be reflected in all 
response agreements affected by the 
change(s). 

(m) List of support agency Cooperative 
Agreements that are also in place for 
the site. 

(n) Litigation, which describes EPA’s 
right to bring an action against any 
party under section 106 of CERCLA to 
compel cleanup, or for cost recovery 
under section 107 of CERCLA. 

VerDate Nov<24>2008 14:19 Aug 25, 2009 Jkt 217143 PO 00000 Frm 00701 Fmt 8010 Sfmt 8010 Y:\SGML\217143.XXX 217143C
P

ric
e-

S
ew

el
l o

n 
D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 C
F

R



692 

40 CFR Ch. I (7–1–09 Edition) § 35.6815 

(o) Sanctions for failure to comply with 
SSC terms, which states that if the sig-
natories fail to comply with the terms 
of the SSC, EPA may proceed under 
the provisions of section 104(d)(2) of 
CERCLA and may seek in the appro-
priate court of competent jurisdiction 
to enforce the SSC or to recover any 
funds advanced or any costs incurred 
due to a breach of the SSC. Other sig-
natories to the SSC may seek remedies 
in the appropriate court of competent 
jurisdiction. 

(p) Site access. The State or political 
subdivision or Indian Tribe is expected 
to use its own authority to secure ac-
cess to the site and adjacent prop-
erties, as well as all rights-of-way and 
easements necessary to complete the 
response actions undertaken pursuant 
to the SSC. 

(q) Final inspection of the remedy. The 
SSC must include a statement that fol-
lowing completion of the remedial ac-
tion, the State and EPA shall jointly 
inspect the project to determine that 
the remedy is functioning properly and 
is performing as designed. 

(r) Exclusion of third-party benefits, 
which states that the SSC is intended 
to benefit only the signatories of the 
SSC, and extends no benefit or right to 
any third party not a signatory to the 
SSC. 

(s) Any other provision deemed nec-
essary by all parties to facilitate the 
response activities covered by the SSC. 

(t) State review. The State or Indian 
Tribe must review and comment on the 
response actions pursuant to the SSC. 
Unless otherwise stated in the SSC, all 
time frames for review must follow 
those prescribed in the NCP (40 CFR 
part 300). 

(u) Responsible party activities, which 
states that if a Responsible Party 
takes over any activities at the site, 
the SSC will be modified or termi-
nated, as appropriate. 

(v) Out-of-State or out-of-an-Indian- 
Tribal-area-of-Indian-country transfers of 
CERCLA waste, which states that, un-
less otherwise provided for by EPA or a 
political subdivision, the State or In-
dian Tribe must provide the notifica-
tion requirements described in § 35.6120. 

§ 35.6815 Administrative requirements. 

In addition to the requirements spec-
ified in § 35.6805, the State and/or polit-
ical subdivision must comply with the 
following: 

(a) Financial administration. The 
State and/or political subdivision must 
comply with the following require-
ments regarding financial administra-
tion: 

(1) Payment. The State may pay for 
its share of the costs of the response 
activities in cash or credit. As appro-
priate, specific credit provisions should 
be included in the SSC consistent with 
the requirements described in 
§ 35.6285(c). The State may not pay for 
its cost share using in-kind services, 
unless the State has entered into a sup-
port agency Cooperative Agreement 
with EPA. The use of the support agen-
cy Cooperative Agreement as a vehicle 
for providing cost share must be docu-
mented in the SSC. If the political sub-
division agrees to provide all or part of 
the State’s cost share pursuant to a po-
litical subdivision-lead Cooperative 
Agreement, the political subdivision 
may pay for those costs in cash or in- 
kind services under that agreement. 
The use of a political subdivision-lead 
Cooperative Agreement as a vehicle for 
providing cost share must also be docu-
mented in the SSC. The specific pay-
ment terms must be documented in the 
SSC pursuant to § 35.6805. 

(2) Collection of amounts due. The 
State and/or political subdivision must 
comply with the requirements de-
scribed in 40 CFR 31.52(a) regarding col-
lection of amounts due. 

(3) Failure to comply with negotiated 
payment terms. Failure to comply with 
negotiated payment terms may be con-
strued as default by the State on its re-
quired assurances, even if the political 
subdivision is responsible for providing 
all or part of the cost share. (See 
§ 35.6805(i)(5).) 

(b) Personal property. The State, In-
dian Tribe, or political subdivision is 
required to accept title. The following 
requirements apply to equipment used 
as all or part of the remedy: 

(1) Fixed in-place equipment. EPA no 
longer has an interest in fixed in-place 
equipment once the equipment is in-
stalled. 
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(2) Equipment that is an integral part of 
services to individuals. EPA no longer 
has an interest in equipment that is an 
integral part of services to individuals, 
such as pipes, lines, or pumps providing 
hookups for homeowners on an existing 
water distribution system, once EPA 
certifies that the remedy is operational 
and functional. 

(c) Reports. The State and/or political 
subdivision or Indian Tribe must com-
ply with the following requirements re-
garding reports: 

(1) EPA-lead. The nature and fre-
quency of reports between EPA and the 
State or Indian Tribe will be specified 
in the SSC. 

(2) Political subdivision-lead. The polit-
ical subdivision must submit to the 
State a copy of all reports which the 
political subdivision is required to sub-
mit to EPA in accordance with the re-
quirements of its Cooperative Agree-
ment. (See § 35.6650 for requirements re-
garding progress reports.) 

(d) Records. The State and political 
subdivision or Indian Tribe must main-
tain records on a site-specific basis. 
The State and political subdivision or 
Indian Tribe must comply with the re-
quirements regarding record retention 
described in § 35.6705 and the require-
ments regarding record access de-
scribed in § 35.6710. 

§ 35.6820 Conclusion of the SSC. 
(a) In order to conclude the SSC, the 

signatories must: 
(1) Satisfactorily complete the re-

sponse activities at the site and make 
all payments based upon project costs 
determined in § 35.6805(j); 

(2) Produce a final accounting of all 
project costs, including change orders 
and outstanding contractor claims; 

(3) Submit all State cost share pay-
ments to EPA (See § 35.6805(i)(5)); 

(4) Assume responsibility for all fu-
ture operation and maintenance as re-
quired by CERCLA section 104(c) and 
addressed in 40 CFR 300.510 (c)(1) of the 
NCP, and if applicable, accept transfer 
of any Federal interest in real property 
(See § 35.6805(i)(4)). 

(b) After the administrative conclu-
sion of the Superfund State Contract, 
EPA may monitor the signatory’s com-
pliance with assurances to provide all 
future operation and maintenance as 

required by CERCLA section 104(c) and 
addressed in 40 CFR 300.510(c)(1) of the 
NCP. 

Subpart P—Financial Assistance 
for the National Estuary Program 

AUTHORITY: Sec. 320 of the Clean Water 
Act, as amended (33 U.S.C. 1330). 

SOURCE: 54 FR 40804, Oct. 3, 1989, unless 
otherwise noted. 

§ 35.9000 Applicability. 
This subpart codifies policies and 

procedures for financial assistance 
awarded by the EPA to State, inter-
state, and regional water pollution 
control agencies and entities and other 
eligible agencies, institutions, organi-
zations, and individuals for pollution 
abatement and control programs under 
the National Estuary Program (NEP). 
These provisions supplement the EPA 
general assistance regulations in 40 
CFR parts 30 and 31. 

§ 35.9005 Purpose. 
Section 320(g) of the Clean Water Act 

(CWA) authorizes assistance to eligible 
States, agencies, entities, institutions, 
organizations, and individuals for de-
veloping a comprehensive conservation 
and management plan (CCMP) for an 
estuary. 

§ 35.9010 Definitions. 
Aggregate costs. The total cost of all 

research, surveys, studies, modeling, 
and other technical work completed by 
a Management Conference during a fis-
cal year to develop a Comprehensive 
Conservation and Management Plan for 
the estuary. 

Annual work plan. The plan, devel-
oped by the Management Conference 
each year, which documents projects to 
be undertaken during the upcoming 
year. The Annual Work Plan is devel-
oped within budgetary targets provided 
by EPA. 

Five-Year State/EPA Conference Agree-
ment. Agreement negotiated among the 
States represented in a Management 
Conference and the EPA shortly after 
the Management Conference is con-
vened. The agreement identifies mile-
stones to be achieved during the term 
of the Management Conference. 
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