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Office of Workers’ Compensation Programs, Labor § 10.404 

such loss may be rebutted by evidence 
to the contrary, such as evidence of 
continued ability to work and to earn 
wages despite the loss. 

(b) Temporary total disability is de-
fined as the inability to return to the 
position held at the time of injury or 
earn equivalent wages, or to perform 
other gainful employment, due to the 
work-related injury. Except as pre-
sumed under paragraph (a) of this sec-
tion, an employee’s disability status is 
always considered temporary pending 
return to work. 

§ 10.401 When and how is compensa-
tion for total disability paid? 

(a) Compensation is payable when the 
employee starts to lose pay if the in-
jury causes permanent disability or if 
pay loss continues for more than 14 cal-
endar days. Otherwise, compensation is 
payable on the fourth day after pay 
stops. Compensation may not be paid 
while an injured employee is in a con-
tinuation of pay status or receives pay 
for leave. 

(b) Compensation for total disability 
is payable at the rate of 662⁄3 percent of 
the pay rate if the employee has no de-
pendents, or 75 percent of the pay rate 
if the employee has at least one de-
pendent. (‘‘Dependents’’ are defined at 
5 U.S.C. 8110(a).) 

§ 10.402 What is partial disability? 
An injured employee who cannot re-

turn to the position held at the time of 
injury (or earn equivalent wages) due 
to the work-related injury, but who is 
not totally disabled for all gainful em-
ployment, is considered to be partially 
disabled. 

§ 10.403 When and how is compensa-
tion for partial disability paid? 

(a) 5 U.S.C. 8115 outlines how com-
pensation for partial disability is de-
termined. If the employee has actual 
earnings which fairly and reasonably 
represent his or her wage-earning ca-
pacity, those earnings may form the 
basis for payment of compensation for 
partial disability. (See §§ 10.500 through 
10.520 concerning return to work.) If 
the employee’s actual earnings do not 
fairly and reasonably represent his or 
her wage-earning capacity, or if the 
employee has no actual earnings, 

OWCP uses the factors stated in 5 
U.S.C. 8115 to select a position which 
represents his or her wage-earning ca-
pacity. However, OWCP will not secure 
employment for the employee in the 
position selected for establishing a 
wage-earning capacity. 

(b) Compensation for partial dis-
ability is payable as a percentage of 
the difference between the employee’s 
pay rate for compensation purposes 
and the employee’s wage-earning ca-
pacity. The percentage is 662⁄3 percent 
of this difference if the employee has 
no dependents, or 75 percent of this dif-
ference if the employee has at least one 
dependent. 

(c) The formula which OWCP uses to 
compute the compensation payable for 
partial disability employs the fol-
lowing terms: Pay rate for compensa-
tion purposes, which is defined in 
§ 10.5(s) of this part; current pay rate, 
which means the salary or wages for 
the job held at the time of injury at 
the time of the determination; and 
earnings, which means the employee’s 
actual earnings, or the salary or pay 
rate of the position selected by OWCP 
as representing the employee’s wage- 
earning capacity. 

(d) The employee’s wage-earning ca-
pacity in terms of percentage is com-
puted by dividing the employee’s earn-
ings by the current pay rate. The com-
parison of earnings and ‘‘current’’ pay 
rate for the job held at the time of in-
jury need not be made as of the begin-
ning of partial disability. OWCP may 
use any convenient date for making 
the comparison as long as both wage 
rates are in effect on the date used for 
comparison. 

(e) The employee’s wage-earning ca-
pacity in terms of dollars is computed 
by first multiplying the pay rate for 
compensation purposes by the percent-
age of wage-earning capacity. The re-
sulting dollar amount is then sub-
tracted from the pay rate for com-
pensation purposes to obtain the em-
ployee’s loss of wage-earning capacity. 

§ 10.404 When and how is compensa-
tion for a schedule impairment 
paid? 

Compensation is provided for speci-
fied periods of time for the permanent 
loss or loss of use of certain members, 
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