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tax, if the divisions of the premises are 
otherwise contiguous. 

(d) Payment of tax. Special tax must 
be paid by return. The prescribed re-
turn is TTB Form 5630.5t, Special Tax 
Registration and Return—Tobacco. 
Special tax returns, with payment of 
tax, must be filed with TTB in accord-
ance with the instructions on the form 
and the requirements of subpart D of 
part 46 of this chapter. 

(26 U.S.C. 5731, 5733) 

EFFECTIVE DATE NOTE: By T.D. TTB–79, 74 
FR 37419, July 28, 2009, § 40.31 was amended by 
removing and reserving paragraph (b) and 
adding a new paragraph (d), effective July 28, 
2009 through July 30, 2012. 

§ 40.32 Rates of special tax. 
(a) General. Title 26 U.S.C. 5731(a)(1) 

imposes a special tax of $1,000 per year 
on every manufacturer of tobacco prod-
ucts. 

(b) Reduced rate for small proprietors. 
Title 26 U.S.C. 5731(b) provides for a re-
duced rate of $500 per year with respect 
to any manufacturer of tobacco prod-
ucts whose gross receipts (for the most 
recent taxable year ending before the 
first day of the taxable period to which 
the special tax imposed by § 40.31 re-
lates) are less than $500,000. The ‘‘tax-
able year’’ to be used for determining 
gross receipts is the taxpayer’s income 
tax year. All gross receipts of the tax-
payer shall be included, not just the 
gross receipts of the business subject to 
special tax. Proprietors of new busi-
nesses that have not yet begun a tax-
able year, as well as proprietors of ex-
isting businesses that have not yet 
ended a taxable year, who commence a 
new activity subject to special tax, 
qualify for the reduced special (occupa-
tional) tax rate, unless the business is 
a member of a ‘‘controlled group’’; in 
that case, the rules of paragraph (c) of 
this section shall apply. 

(c) Controlled group. All persons treat-
ed as one taxpayer under 26 U.S.C. 
5061(e)(3) shall be treated as one tax-
payer for the purpose of determining 
gross receipts under paragraph (b) of 
this section. ‘‘Controlled group’’ means 
a controlled group of corporations, as 
defined in 26 U.S.C. 1563 and imple-
menting regulations in 26 CFR 1.1563–1 
through 1.1563–4, except that the words 
‘‘at least 80 percent’’ shall be replaced 

by the words ‘‘more than 50 percent’’ in 
each place they appear in subsection 
(a) of 26 U.S.C. 1563, as well as in the 
implementing regulations. Also, the 
rules for a ‘‘controlled group of cor-
porations’’ apply in a similar fashion 
to groups which include partnerships 
and/or sole proprietorships. If one enti-
ty maintains more than 50% control 
over a group consisting of corporations 
and one, or more, partnerships and/or 
sole proprietorships, all of the mem-
bers of the controlled group are one 
taxpayer for the purpose of this sec-
tion. 

(d) Short taxable year. Gross receipts 
for any taxable year of less than 12 
months shall be annualized by multi-
plying the gross receipts for the short 
period by 12 and dividing the result by 
the number of months in the short pe-
riod as required by 26 U.S.C. 448(c)(3). 

(e) Returns and allowances. Gross re-
ceipts for any taxable year shall be re-
duced by returns and allowances made 
during such year under 26 U.S.C. 
448(c)(3). 

(26 U.S.C. 448, 5061, 5731) 

§ 40.33 Cross reference. 
For additional rules pertaining to li-

ability for special tax, filing special 
tax returns, issuance and examination 
of special (occupational) tax stamps, 
and notification of changes to special 
tax stamps, see subpart D of part 46 of 
this chapter. 

EFFECTIVE DATE NOTE: By T.D. TTB–79, 74 
FR 37419, July 28, 2009, § 40.33 was revised, ef-
fective July 28, 2009 through July 30, 2012. 

§§ 40.34–40.36 [Reserved] 

Subpart D—Administrative 
Provisions 

§ 40.41 Forms prescribed. 
(a) The appropriate TTB officer is au-

thorized to prescribe all forms required 
by this part. All of the information 
called for in each form shall be fur-
nished as indicated by the headings on 
the form and the instructions on or 
pertaining to the form. In addition, in-
formation called for in each form shall 
be furnished as required by this part. 
When a return, form, claim, or other 
document called for under this part is 
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required by this part, or by the docu-
ment itself, to be executed under pen-
alties of perjury, it shall be executed 
under penalties of perjury. 

(b) Forms prescribed by this part are 
available for printing through the TTB 
Web site (http://www.ttb.gov) or by mail-
ing a request to the Alcohol and To-
bacco Tax and Trade Bureau, National 
Revenue Center, 550 Main Street, Room 
1516, Cincinnati, OH 45202. 

(5 U.S.C. 552(a) (80 Stat. 383, as amended)) 

[T.D. ATF–92, 46 FR 46921, Sept. 23, 1981, as 
amended by T.D. ATF–232, 51 FR 28080, Aug. 
5, 1986; T.D. ATF–243, 52 FR 43194, Dec. 1, 
1986; T.D. ATF–372, 61 FR 20725, May 8, 1996; 
T.D. TTB–44, 71 FR 16949, Apr. 4, 2006] 

§ 40.42 Authority of Appropriate TTB 
officers to enter premises. 

Any appropriate TTB officer may 
enter in the daytime any premises 
where tobacco products are produced or 
kept, so far as it may be neccessary for 
the purpose of examining such prod-
ucts. When such premises are open at 
night, any appropriate TTB officer may 
enter them, while so open, in the per-
formance of his official duties. The 
owner of such premises, or person hav-
ing the superintendence of the same, 
who refuses to admit any appropriate 
TTB officer or permit him to examine 
such products shall be liable to the 
penalties prescribed by law for the of-
fense. 

(68A Stat. 872, 903; 26 U.S.C. 7342, 7606) 

[T.D. 6871, 31 FR 33, Jan. 4, 1966. Redesig-
nated at 40 FR 16835, Apr. 15, 1975; T.D. ATF– 
232, 51 FR 28080, Aug. 5, 1986; T.D. ATF–243, 52 
FR 43194, Dec. 1, 1986] 

§ 40.43 Interference with administra-
tion. 

Whoever, corruptly or by force or 
threats of force, endeavors to hinder or 
obstruct the administration of this 
part, or endeavors to intimidate or im-
pede any TTB officer acting in his offi-
cial capacity, or forcibly rescues or at-
tempts to rescue or causes to be res-
cued any property, after it has been 
duly seized for forfeiture to the United 
States in connection with a violation 
of the internal revenue laws, shall be 
liable to the penalties prescribed by 
law. 

(68A Stat. 855; 26 U.S.C. 7212) 

§ 40.44 Disposal of forfeited, con-
demned, and abandoned tobacco 
products. 

A Federal, State, or local officer 
shall not sell or cause to be sold for 
consumption in the United States any 
forfeited, condemned, or abandoned to-
bacco products in his custody upon 
which the Federal tax has not been 
paid, if in his opinion the sale thereof 
will not bring a price equal to the tax 
due and payable thereon and the ex-
penses incident to the sale thereof. 
Where the products are not sold the of-
ficer may deliver them to a Federal or 
State hospital or institution (if they 
are fit for consumption) or cause their 
destruction by burning completely or 
by rendering them unfit for consump-
tion. Where such products are sold they 
shall be released by the officer having 
custody thereof only after they are 
properly packaged and taxpaid. A re-
ceipt from the appropriate TTB officer 
evidencing payment of tax on such 
products shall be presented to the offi-
cer having custody of the products, 
which tax shall be considered part of 
the sales price. Where tobacco products 
which have been packaged under the 
provisions of part 44 or part 45 of this 
chapter are to be released after pay-
ment of tax, the purchaser shall appro-
priately mark each package ‘‘Federal 
Tax Paid (date)’’ before the officer hav-
ing custody of the products releases 
them: 

Provided, That if the purchaser is a 
qualified manufacturer of tobacco 
products, or for products packaged 
under part 44 a qualified export ware-
house proprietor, the products may be 
released without such marking of the 
packages if the manufacturer or propri-
etor does not intend to place such prod-
ucts on the domestic market for tax-
able products but will dispose of them 
otherwise, such as by destruction or re-
turn to bond through claim for refund, 
and files a written statement to that 
effect, in original only, with the officer 
having custody of the products. In the 
case of products forfeited under the in-
ternal revenue laws the sale shall be 
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