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genuine and independent private choice 
of a beneficiary or through other indi-
rect funding mechanisms, provided the 
religious organizations otherwise sat-
isfy the requirements of the program. 
A religious organization may receive 
such funds as the result of a bene-
ficiary’s genuine and independent 
choice if, for example, a beneficiary re-
deems a voucher, coupon, or certifi-
cate, allowing the beneficiary to direct 
where funds are to be paid, or through 
a similar funding mechanism provided 
to that beneficiary and designed to 
give that beneficiary a choice among 
providers. 

PART 88—ENSURING THAT DEPART-
MENT OF HEALTH AND HUMAN 
SERVICES FUNDS DO NOT SUP-
PORT COERCIVE OR DISCRIMI-
NATORY POLICIES OR PRAC-
TICES 

Sec. 
88.1 Purpose. 
88.2 Definitions. 
88.3 Applicability. 
88.4 Requirements and prohibitions. 
88.5 Written certification of compliance. 
88.6 Complaint handling and investigating. 

AUTHORITY: 42 U.S.C. 300a–7, 42 U.S.C. 238n, 
Public Law 110–161, Div. G, § 508(d), 121 Stat. 
1884, 2209, 31, 42 U.S.C. 1395w–22(j)(3)(B), 42 
U.S.C. 1396u–2(b)(3), and 5 U.S.C. 301. 

SOURCE: 73 FR 78096, Dec. 19, 2008, unless 
otherwise noted. 

§ 88.1 Purpose. 
The purpose of this Part is to provide 

for the implementation and enforce-
ment of the Church Amendments, 42 
U.S.C. 300a–7, section 245 of the Public 
Health Service Act, 42 U.S.C. 238n, and 
the Weldon Amendment, Consolidated 
Appropriations Act, 2008, Public Law 
110–161, Div. G, § 508(d), 121 Stat. 1844, 
2209 (collectively referred to as the fed-
eral healthcare conscience protection 
statutes). These statutory provisions 
protect the rights of health care enti-
ties/entities, both individuals and insti-
tutions, to refuse to perform health 
care services and research activities to 
which they may object for religious, 
moral, ethical, or other reasons. Con-
sistent with this objective to protect 
the conscience rights of health care en-
tities/entities, the provisions in the 

Church Amendments, section 245 of the 
Public Health Service Act and the 
Weldon Amendment, and the imple-
menting regulations contained in this 
Part are to be interpreted and imple-
mented broadly to effectuate their pro-
tective purposes. 

§ 88.2 Definitions. 
For the purposes of this part: 
Assist in the Performance means to 

participate in any activity with a rea-
sonable connection to a procedure, 
health service or health service pro-
gram, or research activity, so long as 
the individual involved is a part of the 
workforce of a Department-funded en-
tity. This includes counseling, referral, 
training, and other arrangements for 
the procedure, health service, or re-
search activity. 

Entity includes an individual physi-
cian or other health care professional, 
health care personnel, a participant in 
a program of training in the health 
professions, an applicant for training 
or study in the health professions, a 
post graduate physician training pro-
gram, a hospital, a provider-sponsored 
organization, a health maintenance or-
ganization, a health insurance plan, 
laboratory or any other kind of health 
care organization or facility. It may 
also include components of State or 
local governments. 

Health Care Entity includes an indi-
vidual physician or other health care 
professional, health care personnel, a 
participant in a program of training in 
the health professions, an applicant for 
training or study in the health profes-
sions, a post graduate physician train-
ing program, a hospital, a provider- 
sponsored organization, a health main-
tenance organization, a health insur-
ance plan, laboratory or any other kind 
of health care organization or facility. 
It may also include components of 
State or local governments. 

Health Service Program includes any 
plan or program that provides health 
benefits, whether directly, through in-
surance, or otherwise, which is funded, 
in whole or in part, by the Department. 
It may also include components of 
State or local governments. 

Individual means a member of the 
workforce of an entity/health care enti-
ty. 
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Instrument is the means by which fed-
eral funds are conveyed to a recipient, 
and includes grants, cooperative agree-
ments, contracts, grants under a con-
tract, memoranda of understanding, 
and any other funding or employment 
instrument or contract. 

Recipient means an organization or 
individual receiving funds directly 
from the Department or component of 
the Department to carry out a project 
or program. The term includes State 
and local governments, public and pri-
vate institutions of higher education, 
public and private hospitals, commer-
cial organizations, and other quasi- 
public and private nonprofit organiza-
tions such as, but not limited to, com-
munity action agencies, research insti-
tutes, educational associations, and 
health centers. The term may include 
foreign or international organizations 
(such as agencies of the United Na-
tions) which are recipients, sub-recipi-
ents, or contractors or subcontractors 
of recipients or sub-recipients at the 
discretion of the Department awarding 
agency. 

Sub-recipient means an organization 
or individual receiving funds indirectly 
from the Department or component of 
the Department through a recipient or 
another sub-recipient to carry out a 
project or program. The term includes 
State and local governments, public 
and private institutions of higher edu-
cation, public and private hospitals, 
commercial organizations, and other 
quasi-public and private nonprofit or-
ganizations such as, but not limited to, 
community action agencies, research 
institutes, educational associations, 
and health centers. The term may in-
clude foreign or international organiza-
tions (such as agencies of the United 
Nations) which are recipients, sub-re-
cipients, or contractors or subcontrac-
tors of recipients or sub-recipients at 
the discretion of the Department 
awarding agency. 

Workforce means employees, volun-
teers, trainees, contractors, and other 
persons whose conduct, in the perform-
ance of work for a Department-funded 
entity, is under the control or author-
ity of such entity, whether or not they 
are paid by the Department-funded en-
tity, or health care providers holding 
privileges with the entity. 

§ 88.3 Applicability. 
(a) The Department of Health and 

Human Services is required to comply 
with sections §§ 88.4(a), (b)(1), and (d)(1) 
of this part. 

(b) Any State or local government 
that receives federal funds appro-
priated through the appropriations act 
for the Department of Health and 
Human Services is required to comply 
with §§ 88.4(b)(1) and 88.5 of this part. 

(c) Any entity that receives federal 
funds appropriated through the appro-
priations act for the Department of 
Health and Human Services to imple-
ment any part of any federal program 
is required to comply with §§ 88.4(b)(2) 
and 88.5 of this part. 

(d) Any State or local government 
that receives federal financial assist-
ance is required to comply with 
§§ 88.4(a) and 88.5 of this part. 

(e) Any State or local government, 
any part of any State or local govern-
ment, or any other public entity must 
comply with § 88.4(e) of this part. 

(f)(1) Any entity, including a State or 
local government, that receives a 
grant, contract, loan, or loan guar-
antee under the Public Health Service 
Act, the Community Mental Health 
Centers Act, or the Developmental Dis-
abilities Assistance and Bill of Rights 
Act of 2000, must comply with 
§§ 88.4(c)(1) and 88.5 of this part. 

(2) In addition to complying with the 
provisions set forth in § 88.4(c)(1) of this 
part, any such entity that is an edu-
cational institution, teaching hospital, 
or program for the training of health 
care professionals or health care work-
ers shall also comply with § 88.4(c)(2) of 
this part. 

(g)(1) Any entity, including a State 
or local government, that carries out 
any part of any health service program 
or research activity funded in whole or 
in part under a program administered 
by the Secretary of Health and Human 
Services must comply with §§ 88.4(d)(1) 
and 88.5 of this part. 

(2) In addition to complying with the 
provisions set forth in (g)(1) of this sec-
tion, any such entity that receives 
grants or contracts for biomedical or 
behavioral research under any program 
administered by the Secretary of 
Health and Human Services shall also 
comply with §§ 88.4(d)(2) of this part. 
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§ 88.4 Requirements and prohibitions. 

(a) Entities to whom this paragraph 
(a) applies shall not: 

(1) Subject any institutional or indi-
vidual health care entity to discrimi-
nation for refusing: 

(i) To undergo training in the per-
formance of abortions, or to require, 
provide, refer for, or make arrange-
ments for training in the performance 
of abortions; 

(ii) To perform, refer for, or make 
other arrangements for, abortions; or 

(iii) To refer for abortions; 
(2) Subject any institutional or indi-

vidual health care entity to discrimi-
nation for attending or having at-
tended a post-graduate physician train-
ing program, or any other program of 
training in the health professions, that 
does not or did not require attendees to 
perform induced abortions or require, 
provide, or refer for training in the per-
formance of induced abortions, or 
make arrangements for the provision 
of such training; 

(3) For the purposes of granting a 
legal status to a health care entity (in-
cluding a license or certificate), or pro-
viding such entity with financial as-
sistance, services or benefits, fail to 
deem accredited any postgraduate phy-
sician training program that would be 
accredited but for the accrediting 
agency’s reliance upon an accredita-
tion standard or standards that require 
an entity to perform an induced abor-
tion or require, provide, or refer for 
training in the performance of induced 
abortions, or make arrangements for 
such training, regardless of whether 
such standard provides exceptions or 
exemptions; 

(b)(1) Any entity to whom this para-
graph (b)(1) applies shall not subject 
any institutional or individual health 
care entity to discrimination on the 
basis that the health care entity does 
not provide, pay for, provide coverage 
of, or refer for, abortion. 

(2) Entities to whom this paragraph 
(b)(2) applies shall not subject any in-
stitutional or individual health care 
entity to discrimination on the basis 
that the health care entity does not 
provide, pay for, provide coverage of, or 
refer for abortion, as part of the federal 
program for which it receives funding. 

(c) Entities to whom this paragraph 
(c) applies shall not: 

(1) Discriminate against any physi-
cian or other health care professional 
in the employment, promotion, termi-
nation, or extension of staff or other 
privileges because he performed or as-
sisted in the performance, or refused to 
perform or assist in the performance of 
a lawful sterilization procedure or 
abortion on the grounds that doing so 
would be contrary to his religious be-
liefs or moral convictions, or because 
of his religious beliefs or moral convic-
tions concerning abortions or steriliza-
tion procedures themselves; 

(2) Discriminate against or deny ad-
mission to any applicant for training 
or study because of reluctance or will-
ingness to counsel, suggest, rec-
ommend, assist, or in any way partici-
pate in the performance of abortions or 
sterilizations contrary to or consistent 
with the applicant’s religious beliefs or 
moral convictions. 

(d) Entities to whom this paragraph 
(d) applies shall not: 

(1) Require any individual to perform 
or assist in the performance of any 
part of a health service program or re-
search activity funded by the Depart-
ment if such service or activity would 
be contrary to his religious beliefs or 
moral convictions. 

(2) Discriminate in the employment, 
promotion, termination, or the exten-
sion of staff or other privileges to any 
physician or other health care per-
sonnel because he performed, assisted 
in the performance, refused to perform, 
or refused to assist in the performance 
of any lawful health service or research 
activity on the grounds that his per-
formance or assistance in performance 
of such service or activity would be 
contrary to his religious beliefs or 
moral convictions, or because of the re-
ligious beliefs or moral convictions 
concerning such activity themselves. 

(e) Entities to whom this paragraph 
(e) applies shall not, on the basis that 
the individual or entity has received a 
grant, contract, loan, or loan guar-
antee under the Public Health Service 
Act, the Community Mental Health 
Centers Act, or the Developmental Dis-
abilities Assistance and Bill of Rights 
Act of 2000, require: 
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(1) Such individual to perform or as-
sist in the performance of any steriliza-
tion procedure or abortion if his per-
formance or assistance in the perform-
ance of such procedure or abortion 
would be contrary to his religious be-
liefs or moral convictions, or 

(2) Such entity to: 
(i) Make its facilities available for 

the performance of any sterilization 
procedure or abortion if the perform-
ance of such procedure or abortion in 
such facilities is prohibited by the en-
tity on the basis of religious beliefs or 
moral convictions, or 

(ii) provide any personnel for the per-
formance or assistance in the perform-
ance of any sterilization procedure or 
abortion if the performance or assist-
ance in the performance of such proce-
dure or abortion by such personnel 
would be contrary to the religious be-
liefs or moral convictions of such per-
sonnel. 

§ 88.5 Written certification of compli-
ance. 

(a) Certification Requirement. Except 
as provided in paragraph (e) of this sec-
tion, recipients shall include the writ-
ten certifications as set forth in para-
graph (c)(4) of this section in the appli-
cation for the grant, cooperative agree-
ment, contract, grant under a contract, 
memorandum of understanding or 
other funding or employment instru-
ment or contract, as applicable. Except 
as provided in paragraph (e) of this sec-
tion, sub-recipients must provide the 
Certification of Compliance as set out 
in paragraph (d)(3) of this section, sub-
mitted as part of the sub-recipient’s 
original agreement with the recipient 
in the execution of its grant, coopera-
tive agreement, contract, grant under 
a contract, memorandum of under-
standing or other funding instrument 
or contract, or in a separate writing, 
signed by the sub-recipient’s officer or 
other person authorized to bind the 
sub-recipient. All certifications shall 
be addressed directly to the Depart-
ment; recipients are required to submit 
their certifications directly to the De-
partment. Recipients and sub-recipi-
ents shall be required to be in full com-
pliance with all applicable certification 
requirements by no later than the be-
ginning of the federal fiscal year fol-

lowing the effective date of this regula-
tion. 

(b) Notification of Certification Require-
ment. The Department shall notify re-
cipients of funding of the certification 
requirement at the time of award 
through the Request for Proposal, Re-
quest for Agreement, Provider Agree-
ment, contract, guidance, or other pub-
lic announcement of the availability of 
funding. Recipients shall not construe 
anything in this paragraph to mean 
that an entity or organization is in any 
way exempt from providing the certifi-
cation in the event the Department 
should fail to provide notification. 

(c) Certification by recipients. (1) Ex-
cept as provided in paragraph (e) of 
this section, all recipients through any 
instrument must provide the Certifi-
cation of Compliance as set out in 
paragraph (c)(4) of this section, sub-
mitted as part of the recipient’s appli-
cation for the grant, cooperative agree-
ment, contract, grant under a contract, 
memorandum of understanding or 
other funding instrument or contract 
or in a separate writing signed by the 
recipients’ officer or other person au-
thorized to bind the recipient. 

(2) Recipients must file with the De-
partment a renewed certification upon 
any renewal, extension, amendment, or 
modification of the grant, cooperative 
agreement, contract, grant under a 
contract, memorandum of under-
standing or other funding or employ-
ment instrument or contract that ex-
tends the term of such instrument or 
adds additional funds to it. Recipients 
that are already recipients as of the ef-
fective date of this regulation must file 
a certification upon any extension, 
amendment, or modification of the 
grant, cooperative agreement, con-
tract, grant under a contract, memo-
randum of understanding or other 
funding instrument or contract that 
extends the term of such instrument or 
adds additional funds to it. 

(3) Recipients shall require certifi-
cations and re-certifications by all sub- 
recipients that receive funding through 
their association with the recipient. 
Recipients shall require these certifi-
cations and re-certifications as often as 
recipients are required to sign or 
amend the instrument, for as long as 
the relationship between the recipient 

VerDate Mar<15>2010 10:07 Dec 16, 2010 Jkt 220187 PO 00000 Frm 00427 Fmt 8010 Sfmt 8010 M:\REMOTEWVA\220187.XXX ofr150 PsN: PC150



418 

45 CFR Subtitle A (10–1–10 Edition) § 88.5 

and the sub-recipient lasts. Recipients 
shall collect and maintain sub-recipi-
ent certifications for as long as the re-
lationship between the recipient and 
the sub-recipient lasts, and for a rea-
sonable time after the relationship 
ends, for the purpose of investigations, 
litigation, or other purposes. 

(4) Except as provided in paragraph 
(e) of this section, all recipients shall 
provide the following certification: 

‘‘As the duly authorized representa-
tive of the recipient I certify that the 
recipient of funds made available 
through this [instrument] will not 
[check all that are appropriate]: 

l[if recipient is a state or local government 
receiving federal funds appropriated 
through the appropriations act for the U.S. 
Department of Health and Human Serv-
ices] subject any institutional or indi-
vidual health care entity to discrimination 
on the basis that the health care entity 
does not provide, pay for, provide coverage 
of, or refer for, abortion. 

l[if recipient is an entity receiving federal 
funds appropriated through the appropria-
tions act for the U.S. Department of 
Health and Human Services to implement 
any part of any federal program] subject 
any institutional or individual health care 
entity to discrimination on the basis that 
the health care entity does not provide, 
pay for, provide coverage of, or refer for 
abortion as part of the federal program for 
which it receives funding. 

l[if recipient is a State or local government 
that receives federal financial assistance] 

(1) Subject any institutional or indi-
vidual health care entity to discrimi-
nation for refusing: (a) To undergo 
training in the performance of abor-
tions, or to require, provide, refer for, 
or make arrangements for training in 
the performance of abortions; (b) to 
perform, refer for, or make other ar-
rangements for, abortions; or (c) to 
refer for abortions. 

(2) subject any institutional or indi-
vidual health care entity to discrimi-
nation for attending or having at-
tended a post-graduate physician train-
ing program, or any other program of 
training in the health professions, that 
does not or did not require attendees to 
perform induced abortions or require, 
provide, or refer for training in the per-
formance of induced abortions, or 
make arrangements for the provision 
of such training. 

(3) for the purposes of granting a 
legal status to a health care entity (in-
cluding a license or certificate), or pro-
viding such entity with financial as-
sistance, services or benefits, fail to 
deem accredited any postgraduate phy-
sician training program that would be 
accredited but for the accrediting 
agency’s reliance upon an accredita-
tion standard or standards that require 
an entity to perform an induced abor-
tion or require, provide, or refer for 
training in the performance of induced 
abortions, or make arrangements for 
such training, regardless of whether 
such standard provides exceptions or 
exemptions. 

l[if recipient is a State or local govern-
ment, any part of any State or local gov-
ernment, or any other public entity] on the 
basis that the individual or entity has re-
ceived a grant, contract, loan, or loan 
guarantee under the Public Health Service 
Act, the Community Mental Health Cen-
ters Act, or the Developmental Disabilities 
Assistance and Bill of Rights Act of 2000, 
require such individual to perform or assist 
in the performance of any sterilization pro-
cedure or abortion if his performance or as-
sistance in the performance of such proce-
dure or abortion would be contrary to his 
religious beliefs or moral convictions, or 
such entity to make its facilities available 
for the performance of any sterilization 
procedure or abortion if the performance of 
such procedure or abortion in such facili-
ties is prohibited by the entity on the basis 
of religious beliefs or moral convictions, or 
provide any personnel for the performance 
or assistance in the performance of any 
sterilization procedure or abortion if the 
performance or assistance in the perform-
ance of such procedure or abortion by such 
personnel would be contrary to the reli-
gious beliefs or moral convictions of such 
personnel. 

l[if recipient is any entity (including a 
state or local government) that receives a 
grant, contract, loan, or loan guarantee 
under the Public Health Service Act, the 
Community Mental Health Centers Act, or 
the Developmental Disabilities Assistance 
and Bill of Rights Act of 2000] discriminate 
against any physician or other health care 
professional in the employment, pro-
motion, termination, or extension of staff 
or other privileges because he performed or 
assisted in the performance, or refused to 
perform or assist in the performance of a 
lawful sterilization procedure or abortion 
on the grounds that doing so would be con-
trary to his religious beliefs or moral con-
victions, or because of his religious beliefs 
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or moral convictions concerning abortions 
or sterilization procedures themselves. 

l[if recipient is any entity (including a 
state or local government) that receives a 
grant, contract, loan, or loan guarantee 
under the Public Health Service Act, the 
Community Mental Health Centers Act, or 
the Developmental Disabilities Assistance 
and Bill of Rights Act of 2000 that is an 
educational institution, teaching hospital, 
or program for the training of health care 
professionals or health care workers] dis-
criminate against or deny admission to 
any applicant for training or study because 
of reluctance or willingness to counsel, 
suggest, recommend, assist, or in any way 
participate in the performance of abortions 
or sterilizations contrary to or consistent 
with the applicant’s religious beliefs or 
moral convictions. 

l[if recipient is an entity, including a State 
or local government, that carries out any 
part of any health service program or re-
search activity funded in whole or in part 
under a program administered by the U.S. 
Secretary of Health and Human Services] 
require any individual to perform or assist 
in the performance of any part of a health 
service program or research activity fund-
ed by the U.S. Department of Health and 
Human Services if such service or activity 
would be contrary to his religious beliefs 
or moral convictions. 

l[if recipient is an entity that receives 
grants or contracts for biomedical or be-
havioral research under any program ad-
ministered by the U.S. Secretary of Health 
and Human Services] discriminate in the 
employment, promotion, termination, or 
the extension of staff or other privileges to 
any physician or other health care per-
sonnel because he performed, assisted in 
the performance, refused to perform, or re-
fused to assist in the performance of any 
lawful health service or research activity 
on the grounds that his performance or as-
sistance in performance of such service or 
activity would be contrary to his religious 
beliefs or moral convictions, or because of 
the religious beliefs or moral convictions 
concerning such activity themselves.’’ 

l[All recipients] I further certify that the 
recipient acknowledges that any violation 
of these certifications may result in termi-
nation by the Department of any grant, co-
operative agreement, contract, grant under 
a contract, memorandum of understanding 
or other funding or employment instru-
ment or contract prior to the end of its 
term and recovery of appropriated funds 
expended prior to termination, and may be 
used as such at the Department’s discre-
tion. I further certify that, except as pro-
vided in 45 CFR 88.5(e), the recipient will 
include this certification requirement in 
any [instrument] to a sub-recipient of 
funds made available under this instru-

ment, and will require, except as provided 
in 45 CFR 88.5(e), such sub-recipient to pro-
vide the same certification that the recipi-
ent organization or entity provided. I fur-
ther certify the recipient organization will 
collect and maintain sub-recipient certifi-
cations for as long as the relationship be-
tween the recipient and the sub-recipient 
lasts, and for a reasonable time after the 
relationship ends, for the purpose of inves-
tigations, litigation, or other purposes.’’ 

(d) Certification by Sub-recipients. (1) 
Except as provided in paragraph (e) of 
this section, organizations or entities 
that are sub-recipients of the organiza-
tion or entity providing the initial Cer-
tification of Compliance must submit 
to the recipient for maintenance by the 
recipient through which the sub-recipi-
ent receives Department funds Certifi-
cation of Compliance as set out in 
paragraph (d)(3) of this section, as part 
of the grant, cooperative agreement, 
contract, grant under a contract, 
memorandum of understanding or 
other funding instrument or contract 
between the recipient and the sub-re-
cipient or in a separate writing signed 
by the sub-recipients’ officer or other 
person authorized to bind the sub-re-
cipient. 

(2) Except as provided in paragraph 
(e) of this section, sub-recipients of 
funds shall renew certification to the 
recipient through which it receives De-
partment funds upon any renewal, ex-
tension, amendment, or modification 
of the grant, cooperative agreement, 
contract, grant under a contract, 
memorandum of understanding or 
other funding or employment instru-
ment or contract that extends the term 
of such instrument or adds additional 
funds to it. Sub-recipients shall submit 
such renewals to the recipient entities 
through which they receive Depart-
ment funding. Entities that are already 
sub-recipients as of the effective date 
of this regulation must certify upon 
any extension, amendment, or modi-
fication of the grant, cooperative 
agreement, contract, grant under a 
contract, memorandum of under-
standing or other funding instrument 
or contract that extends the term of 
such instrument or adds additional 
funds to it, and shall submit such cer-
tifications to the recipient entity 
through which they receive Depart-
ment funding. 
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(3) Except as provided in paragraph 
(e) of this section, all sub-recipients of 
Department funds shall provide the fol-
lowing certification: 

‘‘As the duly authorized representa-
tive of the sub-recipient I certify that 
the sub-recipient of funds made avail-
able through this [instrument] will not 
[check all that are appropriate]: 
l[if sub-recipient is a State or local govern-

ment receiving federal funds appropriated 
through the appropriations act for the U.S. 
Department of Health and Human Serv-
ices] subject any institutional or indi-
vidual health care entity to discrimination 
on the basis that the health care entity 
does not provide, pay for, provide coverage 
of, or refer for, abortion. 

l[if sub-recipient is an entity receiving fed-
eral funds appropriated through the appro-
priations act for the U.S. Department of 
Health and Human Services to implement 
any part of any federal program] subject 
any institutional or individual health care 
entity to discrimination on the basis that 
the health care entity does not provide, 
pay for, provide coverage of, or refer for 
abortion as part of the federal program for 
which it receives funding. 

l[if sub-recipient is a State or local govern-
ment that receives federal financial assist-
ance] 

(1) Subject any institutional or indi-
vidual health care entity to discrimi-
nation for refusing: (a) To undergo 
training in the performance of abor-
tions, or to require, provide, refer for, 
or make arrangements for training in 
the performance of abortions; (b) to 
perform, refer for, or make other ar-
rangements for, abortions; or (c) to 
refer for abortions. 

(2) subject any institutional or indi-
vidual health care entity to discrimi-
nation for attending or having at-
tended a post-graduate physician train-
ing program, or any other program of 
training in the health professions, that 
does not or did not require attendees to 
perform induced abortions or require, 
provide, or refer for training in the per-
formance of induced abortions, or 
make arrangements for the provision 
of such training. 

(3) for the purposes of granting a 
legal status to a health care entity (in-
cluding a license or certificate), or pro-
viding such entity with financial as-
sistance, services or benefits, the re-
cipient will not fail to deem accredited 
any postgraduate physician training 

program that would be accredited but 
for the accrediting agency’s reliance 
upon an accreditation standard or 
standards that require an entity to per-
form an induced abortion or require, 
provide, or refer for training in the per-
formance of induced abortions, or 
make arrangements for such training, 
regardless of whether such standard 
provides exceptions or exemptions. 
l[if sub-recipient is a State or local govern-

ment, any part of any State or local gov-
ernment, or any other public entity] on the 
basis that the individual or entity has re-
ceived a grant, contract, loan, or loan 
guarantee under the Public Health Service 
Act, the Community Mental Health Cen-
ters Act, or the Developmental Disabilities 
Assistance and Bill of Rights Act of 2000, 
require such individual to perform or assist 
in the performance of any sterilization pro-
cedure or abortion if his performance or as-
sistance in the performance of such proce-
dure or abortion would be contrary to his 
religious beliefs or moral convictions, or 
such entity to make its facilities available 
for the performance of any sterilization 
procedure or abortion if the performance of 
such procedure or abortion in such facili-
ties is prohibited by the entity on the basis 
of religious beliefs or moral convictions, or 
provide any personnel for the performance 
or assistance in the performance of any 
sterilization procedure or abortion if the 
performance or assistance in the perform-
ance of such procedure or abortion by such 
personnel would be contrary to the reli-
gious beliefs or moral convictions of such 
personnel. 

l[if sub-recipient is any entity (including a 
state or local government) that receives 
these funds through a recipient which re-
ceived them through a grant, contract, 
loan, or loan guarantee under the Public 
Health Service Act, the Community Men-
tal Health Centers Act, or the Develop-
mental Disabilities Assistance and Bill of 
Rights Act of 2000] discriminate against 
any physician or other health care profes-
sional in the employment, promotion, ter-
mination, or extension of staff or other 
privileges because he performed or assisted 
in the performance, or refused to perform 
or assist in the performance of a lawful 
sterilization procedure or abortion on the 
grounds that doing so would be contrary to 
his religious beliefs or moral convictions, 
or because of his religious beliefs or moral 
convictions concerning abortions or steri-
lization procedures themselves. 

l[if sub-recipient is any entity (including a 
State or local government) that receives 
these funds through a recipient which re-
ceived them through a grant, contract, 
loan, or loan guarantee under the Public 
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Health Service Act, the Community Men-
tal Health Centers Act, or the Develop-
mental Disabilities Assistance and Bill of 
Rights Act of 2000 that is an educational 
institution, teaching hospital, or program 
for the training of health care profes-
sionals or health care workers] discrimi-
nate against or deny admission to any ap-
plicant for training or study because of re-
luctance or willingness to counsel, suggest, 
recommend, assist, or in any way partici-
pate in the performance of abortions or 
sterilizations contrary to or consistent 
with the applicant’s religious beliefs or 
moral convictions. 

l[if sub-recipient is an entity (including a 
State or local government) that carries out 
any part of any health service program or 
research activity funded in whole or in 
part under a program administered by the 
U.S. Secretary of Health and Human Serv-
ices] require any individual to perform or 
assist in the performance of any part of a 
health service program or research activ-
ity funded by the U.S. Department of 
Health & Human Services if such service or 
activity would be contrary to his religious 
beliefs or moral convictions. 

l[if sub-recipient is an entity that these 
funds through a recipient which received 
them through receives grants or contracts 
for biomedical or behavioral research 
under any program administered by the 
U.S. Secretary of Health and Human Serv-
ices] discriminate in the employment, pro-
motion, termination, or the extension of 
staff or other privileges to any physician 
or other health care personnel because he 
performed, assisted in the performance, re-
fused to perform, or refused to assist in the 
performance of any lawful health service 
or research activity on the grounds that 
his performance or assistance in perform-
ance of such service or activity would be 
contrary to his religious beliefs or moral 
convictions, or because of the religious be-
liefs or moral convictions concerning such 
activity themselves.’’ 

l[All sub-recipients] I further certify that 
the sub-recipient acknowledges that these 
certifications by the sub-recipient of funds 
are certifications made directly to the De-
partment and that any violation of these 
certifications may result in termination by 
the Department of the recipient’s grant, 
cooperative agreement, contract, grant 
under a contract, memorandum of under-
standing or other funding or employment 
instrument or contract prior to the end of 
its term and recovery of appropriated 
funds expended prior to termination, and 
may be used as such at the Department’s 
discretion. I further certify that the sub- 
recipient will submit all certifications to 
the recipient entity through which it re-
ceived Department funds.’’ 

(e) Exceptions. Provided that such in-
dividuals or organizations are not re-
cipients or sub-recipients of Depart-
ment funds through another instru-
ment, program, or mechanism, other 
than those set forth in paragraph (e)(1) 
through (e)(6) of this section, the fol-
lowing individuals or organizations 
shall not be required to comply with 
the written certification requirements 
set forth in this section: 

(1) A physician, as defined in 42 
U.S.C. 1395(r), physician office, or other 
health care practitioner participating 
in Part B of the Medicare program; 

(2) A physician, as defined in 42 
U.S.C. 1395(r), physician office, or other 
health care practitioner which partici-
pates in Part C of the Medicare pro-
gram, when such individuals or organi-
zations are sub-recipients of Depart-
ment funds through a Medicare Advan-
tage plan; 

(3) A sub-recipient of Department 
funds through a State Medicaid pro-
gram; 

(4) A recipient or sub-recipient of De-
partment funds awarded under certain 
grant programs currently administered 
by the Administration for Children and 
Families, whose purpose is either sole-
ly financial assistance unrelated to 
health care or which is otherwise unre-
lated to health care provision, and 
which, in addition, does not involve— 

(i) Medical or behavioral research; 
(ii) The involvement of health care 

providers; 
(iii) Any significant likelihood of re-

ferral for the provision of health care; 
(5) A recipient or sub-recipient of De-

partment funds awarded under certain 
grant programs currently administered 
by the Administration on Aging, whose 
purpose is either solely financial as-
sistance unrelated to health care or 
which is otherwise unrelated to health 
care provision, and which, in addition, 
does not involve— 

(i) Medical or behavioral research; 
(ii) The involvement of health care 

providers; 
(iii) Any significant likelihood of re-

ferral for the provision of health care; 
and 

(6) Indian Tribes and Tribal Organiza-
tions when contracting with the Indian 
Health Service under the Indian Self- 
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Determination and Education Assist-
ance Act. 

§ 88.6 Complaint handling and inves-
tigating. 

The Office for Civil Rights (OCR) of 
the Department of Health and Human 
Services has been designated to receive 
complaints of discrimination and coer-
cion based on the health care con-
science protection statutes and this 
regulation. OCR will coordinate han-
dling of complaints with the staff of 
the Departmental programs from 
which the entity, with respect to which 
a complaint has been filed, receives 
funding (i.e., Department funding com-
ponent). 

PART 89—ORGANIZATIONAL IN-
TEGRITY OF ENTITIES IMPLE-
MENTING PROGRAMS AND AC-
TIVITIES UNDER THE LEADERSHIP 
ACT 

Sec. 
89.1 Applicability and requirements. 
89.2 Definitions. 
89.3 Organizational integrity of recipients. 

AUTHORITY: Section 301(f) of the Leadership 
Act, Pub. L. 108–25, as amended (22 U.S.C. 
7631(f)) and 5 U.S.C. 301. 

SOURCE: 75 FR 18763, Apr. 13, 2010 unless 
otherwise noted. 

§ 89.1 Applicability and requirements. 
(a) This regulation applies to all re-

cipients unless they are exempted from 
the policy requirement by the Leader-
ship Act or other statute. 

(b) The Department of Health and 
Human Services (HHS) components 
shall include in the public announce-
ment of the availability of the grant, 
cooperative agreement, contract, or 
other funding instrument involving 
Leadership Act HIV/AIDS funds the re-
quirement that recipients agree that 
they are opposed to the practices of 
prostitution and sex trafficking be-
cause of the psychological and physical 
risks they pose for women, men, and 
children. This requirement shall also 
be included in the award documents for 
any grant, cooperative agreement or 
other funding instrument involving 
Leadership Act HIV/AIDS funds en-
tered into with the recipient. 

§ 89.2 Definitions. 

For the purposes of this part: 
Commercial sex act means any sex act 

on account of which anything of value 
is given to or received by any person. 

Leadership Act means the United 
States Leadership Against HIV/AIDS, 
Tuberculosis, and Malaria Act of 2003, 
Public Law 108–25, as amended (22 
U.S.C. 7601–7682). 

Prostitution means procuring or pro-
viding any commercial sex act. 

Recipients are contractors, grantees, 
applicants or awardees who receive 
Leadership Act funds for HIV/AIDS 
programs directly or indirectly from 
HHS. 

Sex trafficking means the recruit-
ment, harboring, transportation, provi-
sion, or obtaining of a person for the 
purpose of a commercial sex act. 

§ 89.3 Organizational integrity of re-
cipients. 

A recipient must have objective in-
tegrity and independence from any af-
filiated organization that engages in 
activities inconsistent with the recipi-
ent’s opposition to the practices of 
prostitution and sex trafficking be-
cause of the psychological and physical 
risks they pose for women, men and 
children (‘‘restricted activities’’). A re-
cipient will be found to have objective 
integrity and independence from such 
an organization if: 

(a) The affiliated organization re-
ceives no transfer of Leadership Act 
HIV/AIDS funds, and Leadership Act 
HIV/AIDS funds do not subsidize re-
stricted activities; and 

(b) The recipient is, to the extent 
practicable in the circumstances, sepa-
rate from the affiliated organization. 
Mere bookkeeping separation of Lead-
ership Act HIV/AIDS funds from other 
funds is not sufficient. HHS will deter-
mine, on a case-by-case basis and based 
on the totality of the facts, whether 
sufficient separation exists. The pres-
ence or absence of any one or more fac-
tors relating to legal, physical, and fi-
nancial separation will not be deter-
minative. Factors relevant to this de-
termination shall include, but not be 
limited to, the following: 

(1) Whether the organization is a le-
gally separate entity; 
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