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(2) Establish that all applicable pre-
requisites for an award have been satis-
fied, including a succinct statement of 
why the applicant is eligible for an 
award of fees and other expenses; 

(3) Be accompanied by an exhibit 
fully documenting any fees or expenses 
being sought, including the cost of any 
study, analysis, engineering report, 
test, project, or similar matter. The 
date and a description of all services 
rendered or costs incurred shall be sub-
mitted for each professional firm or in-
dividual whose services are covered by 
the application, showing the hours 
spent in connection with the pro-
ceeding by each individual, a descrip-
tion of the particular services per-
formed by specific date, the rate at 
which each fee has been computed, any 
expenses for which reimbursement is 
sought, and the total amount paid or 
payable by the applicant. Except in ex-
ceptional circumstances, all exhibits 
supporting applications for fees or ex-
penses sought shall be publicly avail-
able. The Board may require the appli-
cant to provide vouchers, receipts, or 
other substantiation for any fees and 
other expenses claimed and/or to sub-
mit to an audit by the Government of 
the claimed fees and other expenses; 

(4) Be signed by the applicant or an 
authorized officer, employee, or attor-
ney of the applicant; 

(5) Contain or be accompanied by a 
written verification under oath or af-
firmation, or declaration under penalty 
of perjury, that the information pro-
vided in the application is true and cor-
rect; 

(6) If the applicant asserts that it is 
a qualifying small business concern, 
contain evidence thereof; and 

(7) If the application requests reim-
bursement of attorney fees that exceed 
the statutory rate, explain why an in-
crease in the cost of living or a special 
factor, such as the limited availability 
of qualified attorneys for the pro-
ceedings involved, justifies such fees. 

(d) Proceedings. (1) Within 30 calendar 
days after receipt by the respondent of 
an application under 6101.30 (Rule 30), 
the respondent may file an answer. The 
answer shall explain in detail any ob-
jections to the award requested and set 
out the legal and factual bases sup-
porting the respondent’s position. If 

the respondent contends that any fees 
for consultants or expert witnesses for 
which reimbursement is sought in the 
application exceed the highest rate of 
compensation for expert witnesses paid 
by the agency, the respondent shall in-
clude in the answer evidence of such 
highest rate. 

(2) Further proceedings shall be held 
only by order of the Board and only 
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication. Such proceedings shall be 
minimized to the extent possible and 
shall not include relitigation of the 
case on the merits. A request that the 
Board order further proceedings under 
6101.30 (Rule 30) shall describe the dis-
puted issues and explain why addi-
tional proceedings are necessary to re-
solve those issues. 

(e) Decision. Any award ordered by 
the Board shall be paid pursuant to 
6101.31 (Rule 31). 

[72 FR 36795, July 5, 2007, as amended at 73 
FR 26952, May 12, 2008] 

6101.31 Payment of Board awards 
[Rule 31]. 

(a) Generally. When permitted by law, 
payment of Board awards may be made 
in accordance with 31 U.S.C. 1304. 
Awards by the Board pursuant to the 
Equal Access to Justice Act shall be di-
rectly payable by the respondent agen-
cy over which the applicant has pre-
vailed in the underlying appeal. 

(b) Conditions for payment. Before a 
party may obtain payment of a Board 
award pursuant to 31 U.S.C. 1304, one of 
the following must occur: 

(1) Both parties must, by execution of 
a Certificate of Finality, waive their 
rights to relief under 6101.26 and 6101.27 
(Rules 26 and 27) and also their rights 
to appeal the decision of the Board; or 

(2) The time for filing an appeal must 
expire. 

(c) Procedure. Whenever the Board 
issues a decision or an order awarding 
an appellant any amount of money, it 
will attach to the copy of the decision 
sent to each party forms such as those 
contained in the appendix to the rules 
of this chapter. Unless the appellant 
files a timely appeal from the decision, 
the appellant will complete the Certifi-
cate of Finality, sign it, and forward it 
to the person or persons who entered 
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an appearance in the appeal on behalf 
of the respondent. Upon receipt of a 
completed and executed Certificate of 
Finality, unless the respondent files a 
timely appeal from the decision, the 
person or persons who entered an ap-
pearance in the appeal on behalf of the 
respondent will promptly transmit the 
appellant’s Certificate of Finality, 
along with a certified copy of the 
Board’s decision and any other nec-
essary documentation, to the United 
States Department of the Treasury for 
payment. 

[72 FR 36795, July 5, 2007, as amended at 73 
FR 26952, May 12, 2008] 

6101.32 Appeal from a Board decision 
[Rule 32]. 

(a) Record on review. When a party 
has appealed a Board decision to the 
United States Court of Appeals for the 
Federal Circuit, the record on review 
shall consist of the decision sought to 
be reviewed, the record before the 
Board as described in 6101.9(a)(1) 
through (a)(13) (Rule 9(a)(1) through 
(a)(13)), and such other material con-
tained in the Board’s file as may be re-
quired by the Court of Appeals. 

(b) Notice. At the same time a party 
seeking review of a Board decision files 
a notice of appeal, that party shall pro-
vide a copy of the notice to the Board. 

(c) Filing of certified list of record mate-
rials. Promptly after service upon the 
Board of a copy of the notice of appeal 
of a Board decision, the Office of the 
Clerk of the Board shall file with the 
Clerk of the United States Court of Ap-
peals for the Federal Circuit a certified 
list of all documents, transcripts of 
testimony, exhibits, and other mate-
rials constituting the record, or a list 
of such parts thereof as the parties 
may designate, adequately describing 
each. The Board will retain the record 
and transmit any part thereof to the 
Court upon the Court’s order during 
the pendency of the appeal. 

(d) Request by attorney of record to re-
view record. When a case is on appeal, 
an attorney of record may request per-
mission from the Board to sign out for 
a reasonable period of time the record 
on appeal to review and to copy if the 
attorney is unable to gain access to the 
record from another source. 

6101.33 Ex parte contact; sanctions 
and other proceedings [Rule 33]. 

(a) Standards. All parties and their 
representatives, attorneys, and any ex-
pert/consultant retained by them or 
their attorneys, must obey directions 
and orders prescribed by the Board and 
adhere to standards of conduct applica-
ble to such parties and persons. As to 
an attorney, the standards include the 
rules of professional conduct and ethics 
of the jurisdictions in which that at-
torney is licensed to practice, to the 
extent that those rules are relevant to 
conduct affecting the integrity of the 
Board, its process, or its proceedings. 
The Board will also look to voluntary 
professional guidelines in evaluating 
an individual’s conduct. 

(b) Ex parte communications. No mem-
ber of the Board or of the Board’s staff 
shall entertain, nor shall any person 
directly or indirectly involved in an 
appeal submit to the Board or the 
Board’s staff, off the record, any evi-
dence, explanation, analysis, or advice, 
whether written or oral, without the 
knowledge and consent of the adverse 
party, regarding any matter at issue in 
that appeal. This provision does not 
apply to consultation among Board 
members or to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures. 

(c) Sanctions. When a party or its rep-
resentative or attorney or any expert/ 
consultant fails to comply with any di-
rection or order issued by the Board 
(including an order to provide or per-
mit discovery), or engages in mis-
conduct affecting the Board, its proc-
ess, or its proceedings, the Board may 
make such orders as are just, including 
the imposition of appropriate sanc-
tions. The sanctions may include: 

(1) Taking the facts pertaining to the 
matter in dispute to be established for 
the purpose of the case in accordance 
with the contention of the party sub-
mitting the discovery request; 

(2) Forbidding challenge of the accu-
racy of any evidence; 

(3) Refusing to allow the disobedient 
party to support or oppose designated 
claims or defenses; 

(4) Prohibiting the disobedient party 
from introducing in evidence des-
ignated documents or items of testi-
mony; 
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