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(3) If a member bank has capital sur-
plus in excess of that required by law, 
the excess amount may be transferred 
to the bank’s undivided profits account 
and be available for the payment of 
dividends if: 

(i) The amount transferred came 
from the earnings of prior periods, ex-
cluding earnings transferred as a result 
of stock dividends; 

(ii) The bank’s board of directors ap-
proves the transfer of funds; and 

(iii) The transfer has been approved 
by the Board. 

(e) Payment of capital distributions. All 
member banks also are subject to the 
restrictions on payment of capital dis-
tributions contained in § 208.45 of sub-
part D of this part implementing sec-
tion 38 of the FDI Act (12 U.S.C. 1831o). 

(f) Compliance. A member bank shall 
use the date a dividend is declared to 
determine compliance with this sec-
tion. 

§ 208.6 Establishment and mainte-
nance of branches. 

(a) Branching. (1) To the extent au-
thorized by state law, a member bank 
may establish and maintain branches 
(including interstate branches) subject 
to the same limitations and restric-
tions that apply to the establishment 
and maintenance of national bank 
branches (12 U.S.C. 36 and 1831u), ex-
cept that approval of such branches 
shall be obtained from the Board rath-
er than from the Comptroller of the 
Currency. 

(2) Branch applications. A State mem-
ber bank wishing to establish a branch 
in the United States or its territories 
must file an application in accordance 
with the Board’s Rules of Procedure, 
located at 12 CFR 262.3, and must com-
ply with the public notice and com-
ment rules contained in paragraphs 
(a)(3) and (a)(4) of this section. 
Branches of member banks located in 
foreign nations, in the overseas terri-
tories, dependencies, and insular pos-
sessions of those nations and of the 
United States, and in the Common-
wealth of Puerto Rico, are subject to 
the Board’s Regulation K (12 CFR part 
211). 

(3) Public notice of branch applications. 
(i) Location of publication. A State 
member bank wishing to establish a 

branch in the United States or its ter-
ritories must publish notice in a news-
paper of general circulation in the 
form and at the locations specified in 
§ 262.3 of the Rules of Procedure (12 
CFR 262.3). 

(ii) Contents of notice. The newspaper 
notice referred to in paragraph (a)(3) of 
this section shall provide an oppor-
tunity for interested persons to com-
ment on the application for a period of 
at least 15 days. 

(iii) Timing of publication. Each news-
paper notice shall be published no more 
than 7 calendar days before and no 
later than the calendar day on which 
an application is filed with the appro-
priate Reserve Bank. 

(4) Public comment. (i) Timely com-
ments. Interested persons may submit 
information and comments regarding a 
branch application under § 208.6. A com-
ment shall be considered timely for 
purposes of this subpart if the com-
ment, together with all supplemental 
information, is submitted in writing in 
accordance with the Board’s Rules of 
Procedure (12 CFR 262.3) and received 
by the Board or the appropriate Re-
serve Bank prior to the expiration of 
the public comment period provided in 
paragraph (a)(3)(ii) of this section. 

(ii) Extension of comment period. The 
Board may, in its discretion, extend 
the public comment period regarding 
any application under § 208.6. In the 
event that an interested person re-
quests a copy of an application sub-
mitted under § 208.6, the Board may, in 
its discretion and based on the facts 
and circumstances, grant such person 
an extension of the comment period for 
up to 15 calendar days. 

(b) Factors considered in approving do-
mestic branch applications. Factors 
given special consideration by the 
Board in passing upon a branch appli-
cation are: 

(1) Financial condition and manage-
ment. The financial history and condi-
tion of the applying bank and the gen-
eral character of its management; 

(2) Capital. The adequacy of the 
bank’s capital in accordance with 
§ 208.4, and its future earnings pros-
pects; 

(3) Convenience and needs. The con-
venience and needs of the community 
to be served by the branch; 

VerDate Mar<15>2010 08:49 Feb 08, 2011 Jkt 223036 PO 00000 Frm 00223 Fmt 8010 Sfmt 8010 Y:\SGML\223036.XXX 223036w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



214 

12 CFR Ch. II (1–1–11 Edition) § 208.7 

(4) CRA performance. In the case of 
branches with deposit-taking capa-
bility, the bank’s performance under 
the Community Reinvestment Act (12 
U.S.C. 2901 et seq.) and Regulation BB 
(12 CFR part 228); and 

(5) Investment in bank premises. 
Whether the bank’s investment in bank 
premises in establishing the branch is 
consistent with § 208.21. 

(c) Expedited approval for eligible 
banks and bank holding companies—(1) 
Availability of expedited treatment. The 
expedited branch application proce-
dures described in paragraph (c)(2) of 
this section are available to: 

(i) An eligible bank; and 
(ii) A bank that cannot be deter-

mined to be an eligible bank because it 
has not received CAMELS compliance 
or CRA ratings from a bank regulatory 
authority, if it is controlled by a bank 
holding company that meets the cri-
teria for expedited processing under 
§ 225.14(c) of Regulation Y (12 CFR 
225.14(c)). 

(2) Expedited procedures. A completed 
domestic branch application filed with 
the appropriate Reserve Bank will be 
deemed approved on the fifth day after 
the close of the comment period, unless 
the Board or the appropriate Reserve 
Bank notifies the bank that the appli-
cation is approved prior to that date 
(but in no case will an application be 
approved before the third day after the 
close of the public comment period) or 
the Board or the appropriate Federal 
Reserve Bank notifies the bank that 
the application is not eligible for expe-
dited review for any reason, including, 
without limitation, that: 

(i) The bank or bank holding com-
pany does not meet the criteria under 
§ 208.6(c)(1); 

(ii) The application contains a mate-
rial error or is otherwise deficient; or 

(iii) The application or the notice re-
quired under paragraph (a)(3) of this 
section, raises significant supervisory, 
Community Reinvestment Act, compli-
ance, policy or legal issues that have 
not been resolved, or a timely sub-
stantive adverse comment is sub-
mitted. A comment will be considered 
substantive unless it involves indi-
vidual complaints, or raises frivolous, 
previously considered, or wholly unsub-
stantiated claims or irrelevant issues. 

(d) Consolidated Applications—(1) Pro-
posed branches; notice of branch opening. 
A member bank may seek approval in a 
single application or notice for any 
branches that it proposes to establish 
within one year after the approval 
date. The bank shall, unless notifica-
tion is waived, notify the appropriate 
Reserve Bank not later than 30 days 
after opening any branch approved 
under a consolidated application. A 
bank is not required to open a branch 
approved under either a consolidated or 
single branch application. 

(2) Duration of branch approval. 
Branch approvals remain valid for one 
year unless the Board or the appro-
priate Reserve Bank notifies the bank 
that in its judgment, based on reports 
of condition, examinations, or other in-
formation, there has been a change in 
the bank’s condition, financial or oth-
erwise, that warrants reconsideration 
of the approval. 

(e) Branch closings. A member bank 
shall comply with section 42 of the FDI 
Act (FDI Act), 12 U.S.C. 1831r–1, with 
regard to branch closings. 

(f) Branch relocations. A relocation of 
an existing branch does not require fil-
ing a branch application. A relocation 
of an existing branch, for purposes of 
determining whether to file a branch 
application, is a movement that does 
not substantially affect the nature of 
the branch’s business or customers 
served. 

[63 FR 37639, July 13, 1998, as amended at 63 
FR 58621, Nov. 2, 1998] 

§ 208.7 Prohibition against use of 
interstate branches primarily for 
deposit production. 

(a) Purpose and scope—(1) Purpose. 
The purpose of this section is to imple-
ment section 109 (12 U.S.C. 1835a) of the 
Riegle-Neal Interstate Banking and 
Branching Efficiency Act of 1994 (Inter-
state Act). 

(2) Scope. (i) This section applies to 
any State member bank that has oper-
ated a covered interstate branch for a 
period of at least one year, and any for-
eign bank that has operated a covered 
interstate branch licensed by a State 
for a period of at least one year. 

(ii) This section describes the re-
quirements imposed under 12 U.S.C. 
1835a, which requires the appropriate 
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