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(2) When married, an individual 
claiming economic disadvantage also 
must submit separate financial infor-
mation for his or her spouse, unless the 
individual and the spouse are legally 
separated. 

(c) Factors to be considered. In consid-
ering diminished capital and credit op-
portunities, SBA will examine factors 
relating to the personal financial con-
dition of any individual claiming dis-
advantaged status, including personal 
income for the past two years (includ-
ing bonuses and the value of company 
stock given in lieu of cash), personal 
net worth, and the fair market value of 
all assets, whether encumbered or not. 
SBA will also consider the financial 
condition of the applicant compared to 
the financial profiles of small busi-
nesses in the same primary industry 
classification, or, if not available, in 
similar lines of business, which are not 
owned and controlled by socially and 
economically disadvantaged individ-
uals in evaluating the individual’s ac-
cess to credit and capital. The finan-
cial profiles that SBA compares in-
clude total assets, net sales, pre tax 
profit, sales/working capital ratio, and 
net worth. 

(1) Transfers within two years. (i) Ex-
cept as set forth in paragraph (c)(1)(ii) 
of this section, SBA will attribute to 
an individual claiming disadvantaged 
status any assets which that individual 
has transferred to an immediate family 
member, or to a trust a beneficiary of 
which is an immediate family member, 
for less than fair market value, within 
two years prior to a concern’s applica-
tion for participation in the 8(a) BD 
program or within two years of a Par-
ticipant’s annual program review, un-
less the individual claiming disadvan-
taged status can demonstrate that the 
transfer is to or on behalf of an imme-
diate family member for that individ-
ual’s education, medical expenses, or 
some other form of essential support. 

(ii) SBA will not attribute to an indi-
vidual claiming disadvantaged status 
any assets transferred by that indi-
vidual to an immediate family member 
that are consistent with the customary 
recognition of special occasions, such 
as birthdays, graduations, anniver-
saries, and retirements. 

(iii) In determining an individual’s 
access to capital and credit, SBA may 
consider any assets that the individual 
transferred within such two-year pe-
riod described by paragraph (c)(1)(i) of 
this section that SBA does not consider 
in evaluating the individual’s assets 
and net worth (e.g., transfers to char-
ities). 

(2) Net worth. For initial 8(a) BD eli-
gibility, the net worth of an individual 
claiming disadvantage must be less 
than $250,000. For continued 8(a) BD 
eligibility after admission to the pro-
gram, net worth must be less than 
$750,000. In determining such net worth, 
SBA will exclude the ownership inter-
est in the applicant or Participant and 
the equity in the primary personal res-
idence (except any portion of such eq-
uity which is attributable to excessive 
withdrawals from the applicant or Par-
ticipant). Exclusions for net worth pur-
poses are not exclusions for asset valu-
ation or access to capital and credit 
purposes. 

(i) A contingent liability does not re-
duce an individual’s net worth. 

(ii) The personal net worth of an indi-
vidual claiming to be an Alaska Native 
will include assets and income from 
sources other than an Alaska Native 
Corporation and exclude any of the fol-
lowing which the individual receives 
from any Alaska Native Corporation: 
cash (including cash dividends on stock 
received from an ANC) to the extent 
that it does not, in the aggregate, ex-
ceed $2,000 per individual per annum; 
stock (including stock issued or dis-
tributed by an ANC as a dividend or 
distribution on stock); a partnership 
interest; land or an interest in land (in-
cluding land or an interest in land re-
ceived from an ANC as a dividend or 
distribution on stock); and an interest 
in a settlement trust. 

§ 124.105 What does it mean to be un-
conditionally owned by one or more 
disadvantaged individuals? 

An applicant or Participant must be 
at least 51 percent unconditionally and 
directly owned by one or more socially 
and economically disadvantaged indi-
viduals who are citizens of the United 
States, except for concerns owned by 
Indian tribes, Alaska Native Corpora-
tions, Native Hawaiian Organizations, 
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or Community Development Corpora-
tions (CDCs). See § 124.3 for definition of 
unconditional ownership; and §§ 124.109, 
124.110, and 124.111, respectively, for 
special ownership requirements for 
concerns owned by Indian tribes, ANCs, 
Native Hawaiian Organizations, and 
CDCs. 

(a) Ownership must be direct. Owner-
ship by one or more disadvantaged in-
dividuals must be direct ownership. An 
applicant or Participant owned prin-
cipally by another business entity or 
by a trust (including employee stock 
ownership trusts) that is in turn owned 
and controlled by one or more dis-
advantaged individuals does not meet 
this requirement. However, ownership 
by a trust, such as a living trust, may 
be treated as the functional equivalent 
of ownership by a disadvantaged indi-
vidual where the trust is revocable, and 
the disadvantaged individual is the 
grantor, a trustee, and the sole current 
beneficiary of the trust. 

(b) Ownership of a partnership. In the 
case of a concern which is a partner-
ship, at least 51 percent of every class 
of partnership interest must be uncon-
ditionally owned by one or more indi-
viduals determined by SBA to be so-
cially and economically disadvantaged. 
The ownership must be reflected in the 
concern’s partnership agreement. 

(c) Ownership of a limited liability com-
pany. In the case of a concern which is 
a limited liability company, at least 51 
percent of each class of member inter-
est must be unconditionally owned by 
one or more individuals determined by 
SBA to be socially and economically 
disadvantaged. 

(d) Ownership of a corporation. In the 
case of a concern which is a corpora-
tion, at least 51 percent of each class of 
voting stock outstanding and 51 per-
cent of the aggregate of all stock out-
standing must be unconditionally 
owned by one or more individuals de-
termined by SBA to be socially and 
economically disadvantaged. 

(e) Stock options’ effect on ownership. 
In determining unconditional owner-
ship, SBA will disregard any 
unexercised stock options or similar 
agreements held by disadvantaged indi-
viduals. However, any unexercised 
stock options or similar agreements 
(including rights to convert non-voting 

stock or debentures into voting stock) 
held by non-disadvantaged individuals 
will be treated as exercised, except for 
any ownership interests which are held 
by investment companies licensed 
under the Small Business Investment 
Act of 1958. 

(f) Dividends and distributions. One or 
more disadvantaged individuals must 
be entitled to receive: 

(1) At least 51 percent of the annual 
distribution of dividends paid on the 
stock of a corporate applicant concern; 

(2) 100 percent of the value of each 
share of stock owned by them in the 
event that the stock is sold; and 

(3) At least 51 percent of the retained 
earnings of the concern and 100 percent 
of the unencumbered value of each 
share of stock owned in the event of 
dissolution of the corporation. 

(g) Ownership of another Participant. 
The individuals determined to be dis-
advantaged for purposes of one Partici-
pant, their immediate family members, 
and the Participant itself, may not 
hold, in the aggregate, more than a 20 
percent equity ownership interest in 
any other single Participant. 

(h) Ownership restrictions for non-dis-
advantaged individuals and concerns. (1) 
A non-disadvantaged individual (in the 
aggregate with all immediate family 
members) or a non-Participant concern 
that is a general partner or stock-
holder with at least a 10 percent owner-
ship interest in one Participant may 
not own more than a 10 percent inter-
est in another Participant that is in 
the developmental stage or more than 
a 20 percent interest in another Partic-
ipant in the transitional stage of the 
program. This restriction does not 
apply to financial institutions licensed 
or chartered by Federal, state or local 
government, including investment 
companies which are licensed under the 
Small Business Investment Act of 1958. 

(2) A non-Participant concern in the 
same or similar line of business may 
not own more than a 10 percent inter-
est in a Participant that is in the de-
velopmental stage or more than a 20 
percent interest in a Participant in a 
transitional stage of the program, ex-
cept that a former Participant or a 
principal of a former Participant (ex-
cept those that have been terminated 
from 8(a) BD program participation 
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pursuant to §§ 124.303 and 124.304) may 
have an equity ownership interest of up 
to 20 percent in a current Participant 
in the developmental stage of the pro-
gram or up to 30 percent in a transi-
tional stage Participant, in the same 
or similar line of business. 

(i) Change of ownership. A Participant 
may change its ownership or business 
structure so long as one or more dis-
advantaged individuals own and con-
trol it after the change and SBA ap-
proves the transaction in writing prior 
to the change. The decision to approve 
or deny a Participant’s request for a 
change in ownership or business struc-
ture will be made and communicated 
to the firm by the AA/BD. The decision 
of the AA/BD is the final decision of 
the Agency. The AA/BD will issue a de-
cision within 60 days from receipt of a 
request containing all necessary docu-
mentation, or as soon thereafter as 
possible. If 60 days lapse without a de-
cision from SBA, the Participant can-
not presume that it can complete the 
change without written approval from 
SBA. A decision to deny a request for 
change of ownership or business struc-
ture may be grounds for program ter-
mination where the change is made 
nevertheless. 

(1) Any Participant that was awarded 
one or more 8(a) contracts may sub-
stitute one disadvantaged individual 
for another disadvantaged individual 
without requiring the termination of 
those contracts or a request for waiver 
under § 124.515, as long as it receives 
SBA’s approval prior to the change. 

(2) Where the previous owner held 
less than a 10 percent interest in the 
concern, or the transfer results from 
the death or incapacity due to a seri-
ous, long-term illness or injury of a 
disadvantaged principal, prior approval 
is not required, but the concern must 
notify SBA within 60 days. 

(3) Continued participation of the 
Participant with new ownership and 
the award of any new 8(a) contracts re-
quires SBA’s determination that all 
eligibility requirements are met by the 
concern and the new owners. 

(4) Where a Participant requests a 
change of ownership or business struc-
ture, and proceeds with the change 
prior to receiving SBA approval (or 
where a change of ownership results 

from the death or incapacity of a dis-
advantaged individual for which a re-
quest prior to the change in ownership 
could not occur), SBA will suspend the 
Participant from program benefits 
pending resolution of the request. If 
the change is approved, the length of 
the suspension will be restored to the 
Participant’s program term in the case 
of death or incapacity, or if the firm 
requested prior approval and waited 60 
days for SBA approval. 

(5) A change in ownership does not 
provide the new owner(s) with a new 
8(a) BD program term. For example, if 
a concern has been in the 8(a) BD pro-
gram for five years when a change in 
ownership occurs, the new owner will 
have four years remaining until pro-
gram graduation. 

(j) Public offering. A Participant’s re-
quest for SBA’s approval for the 
issuance of a public offering will be 
treated as a request for a change of 
ownership. Such request will cause 
SBA to examine the concern’s contin-
ued need for access to the business de-
velopment resources of the 8(a) BD pro-
gram. 

(k) Community property laws given ef-
fect. In determining ownership inter-
ests when an owner resides in any of 
the community property states or ter-
ritories of the United States (Arizona, 
California, Idaho, Louisiana, Nevada, 
New Mexico, Puerto Rico, Texas, Wash-
ington and Wisconsin), SBA considers 
applicable state community property 
laws. If only one spouse claims dis-
advantaged status, that spouse’s own-
ership interest will be considered un-
conditionally held only to the extent it 
is vested by the community property 
laws. A transfer or relinquishment of 
interest by the non-disadvantaged 
spouse may be necessary in some cases 
to establish eligibility. 

[63 FR 35739, June 30, 1998, as amended at 74 
FR 45753, Sept. 4, 2009] 

§ 124.106 When do disadvantaged indi-
viduals control an applicant or Par-
ticipant? 

Control is not the same as ownership, 
although both may reside in the same 
person. SBA regards control as includ-
ing both the strategic policy setting 
exercised by boards of directors and the 
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