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is required. Class certification shall be 
denied by the EEOC Administrative 
Judge, when the Complainant has un-
duly delayed in moving for certifi-
cation. 

(3) Certification. Class complaints are 
certified by an EEOC Administrative 
Judge in accordance with the provi-
sions of 29 CFR 1614.204. 

(e) Mixed case complaints—(1) Defini-
tions. A mixed case complaint is a com-
plaint of employment discrimination 
filed with a Federal agency based on 
race, color, religion, sex, national ori-
gin, age, disability, or in reprisal for 
participating in protected EEO activity 
or for opposing a policy or practice 
made illegal by the EEO statutes, re-
lated to or stemming from an action 
that can be appealed to the Merit Sys-
tems Protection Board (MSPB). The 
complaint may contain only a claim of 
employment discrimination or the 
complaint may contain additional 
claims that the MSPB has jurisdiction 
to address. 

(2) Election. An aggrieved person may 
initially file a mixed case complaint 
with the Department pursuant to this 
section or an appeal on the same mat-
ter with the MSPB pursuant to 5 CFR 
1201.151, but not both. The Department 
shall inform every employee who is the 
subject of an action that is appealable 
to the MSPB and who has either orally 
or in writing raised the issue of dis-
crimination during the processing of 
the action of the right to file either a 
mixed case complaint with the Depart-
ment or to file a mixed case appeal 
with the MSPB. If a person files a 
mixed case appeal with the MSPB in-
stead of a mixed case complaint and 
the MSPB dismisses the appeal for ju-
risdictional reasons, the Department 
shall promptly notify the individual in 
writing of the right to contact an EEO 
counselor within 45 days of receipt of 
this notice and to file an EEO com-
plaint, subject to 29 CFR 1614.107. 

(3) Procedures for agency processing of 
mixed case complaints. When a complain-
ant elects to proceed initially under 29 
CFR part 1614, subpart C, rather than 
with the MSPB, the procedures in 29 
CFR part 1614, subpart A, shall govern 
the processing of the mixed case com-
plaint with the following exceptions: 

(i) At the time the Department ad-
vises a Complainant of the acceptance 
of a mixed case complaint, the Depart-
ment shall also advise the Complainant 
that: 

(A) If a final decision is not issued 
within 120 days of the date of filing of 
the mixed case complaint, the Com-
plainant may appeal the matter to the 
MSPB at any time thereafter as speci-
fied at 5 CFR 1201.154(b)(2) or may file 
a civil action as specified at 29 CFR 
1614.310(g), but not both; and 

(B) If the Complainant is dissatisfied 
with the Department’s final decision 
on the mixed case complaint, the Com-
plainant may appeal the matter to 
MSPB (not EEOC) within 30 days of re-
ceipt of the Department’s final deci-
sion; 

(ii) Upon completion of the investiga-
tion, the notice provided the Complain-
ant in accordance with 29 CFR 
1614.108(f) will advise the Complainant 
that a final decision will be issued 
within 45 days without a hearing; and 

(iii) At the time that the Department 
issues its final decision on a mixed case 
complaint, the Department shall advise 
the Complainant of the right to appeal 
the matter to the MSPB (not EEOC) 
within 30 days of receipt and of the 
right to file a civil action as provided 
at 29 CFR 1614.310(a). 

(4) Dismissal. The Department may 
dismiss a mixed case complaint for the 
reasons provided in, and under the con-
ditions prescribed in 29 CFR 1614.107. If 
MSPB’s Administrative Judge finds 
that MSPB does not have jurisdiction 
over the matter, the Department shall 
resume processing of the complaint as 
a non-mixed case EEO complaint. 

§ 7.34 Acceptability. 
(a) The Director of EEO shall deter-

mine whether a complaint comes with-
in the purview of 29 CFR part 1614 and 
shall advise the Complainant and Com-
plainant’s representative, if applicable, 
in writing of the acceptance or dis-
missal of the claims(s) of the com-
plaint. The Notice of Receipt is pro-
vided to the Complainant, Complain-
ant’s representative, if applicable, and 
to the organizational unit through the 
appropriate EEO Officer and DCM. 

(b) Dismissals of complaints are gov-
erned by the notice requirements and 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00138 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



129 

Office of the Secretary, HUD § 7.36 

procedures in 29 CFR 1614.106(e)(1) and 
29 CFR 1614.107. 

(c) Prior to a request for a hearing in 
a case, the Department shall dismiss 
an entire complaint for any of the rea-
sons provided in 29 CFR 1614.107(a)(1) 
through (9), including a complaint that 
alleges dissatisfaction with the proc-
essing of a previously filed complaint; 
or where the Department, strictly ap-
plying the criteria in EEOC decisions, 
finds that the complaint is part of a 
clear pattern of misuse of the EEO 
process for a purpose other than the 
prevention and elimination of employ-
ment discrimination. A clear pattern of 
misuse of the EEO process requires: 

(1) Evidence of multiple complaint 
filings; and 

(2) Claims that are similar or iden-
tical, lack specificity or involve mat-
ters previously resolved; or 

(3) Evidence of circumventing other 
administrative processes, retaliating 
against the Department’s in-house ad-
ministrative processes or overbur-
dening the EEO complaint system. 

(d) Where the Director of EEO be-
lieves that some, but not all, of the 
claims in a complaint should be dis-
missed for the reasons provided in this 
section and 29 CFR 1614.107(a)(1) 
through (9), the Department shall no-
tify the Complainant in writing of its 
determination, the rationale for that 
determination and that those claims 
will not be investigated, and shall 
place a copy of the notice in the inves-
tigative file. A determination under 29 
CFR 1614.107(b)(1) that some claims 
should be dismissed is reviewable by an 
EEOC Administrative Judge if a hear-
ing is requested on the remainder of 
the complaint, but is not appealable 
until final action is taken on the re-
mainder of the complaint. 

§ 7.35 Processing. 
(a) The Director of EEO will process 

complaints filed under 29 CFR part 1614 
for the Department with the assistance 
of the EEO Officer, DCM, the EEO 
Counselor and the full cooperation of 
all other Department managers, super-
visors and other employees. 

(b) The Director of EEO shall, in ac-
cordance with 29 CFR part 1614, provide 
for the development of an impartial 
and appropriate factual record upon 

which to make findings on the claims 
raised by the written complaint. An ap-
propriate factual record is one that al-
lows a reasonable fact finder to draw 
conclusions as to whether discrimina-
tion occurred. The person assigned to 
develop the factual record may use an 
exchange of letters or memoranda, in-
terrogatories, investigations, fact-find-
ing conferences or any other fact-find-
ing methods that efficiently and thor-
oughly address the matters at issue 
and is encouraged, in accordance with 
29 CFR 1614.108(b), to incorporate ADR 
techniques into the investigative ef-
forts in order to promote early resolu-
tion of complaints. 

(c) The Director of EEO will provide 
the Complainant and Complainant’s 
representative, if applicable, and the 
EEO Officer a copy of the record devel-
oped. Within 180 days from the filing of 
the complaint, or where a complaint 
was amended, within the earlier of 180 
days after the last amendment to the 
complaint or 360 days after the filing of 
the original complaint, within the time 
period contained in an order from the 
Office of Federal Operations on an ap-
peal from a dismissal, or within any pe-
riod of extension provided for in 29 CFR 
1614.108(f), the Department shall pro-
vide the Complainant with a copy of 
the investigative file, and shall notify 
the Complainant that, within 30 days 
of receipt of the investigative file, the 
Complainant has the right to request a 
hearing and decision from an EEOC Ad-
ministrative Judge or may request an 
immediate final decision pursuant to 29 
CFR 1614.110 from the Department. 

§ 7.36 Hearing. 

(a) Notification of right to request a 
hearing. The Director of EEO will no-
tify the Complainant, the General 
Counsel, EEO Officer, DCM and Com-
plainant’s representative, where appli-
cable, of the Complainant’s right to re-
quest an administrative hearing and 
decision before the EEOC or the De-
partment’s final decision and the time 
frames for executing the right to re-
quest an administrative hearing. Note: 
Where a mixed case complaint is filed, 
the Complainant has no right to a 
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