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year that did not begin after December 31, 
1986. 

Example 2. (i) P, a domestic corporation, 
has a calendar taxable year. On March 10, 
1988, P recognizes a $100 capital loss on the 
sale of N, a foreign corporation. Pursuant to 
sections 1211(a) and 1212(a), the loss is not al-
lowed in 1988 and is carried back to the 1985 
taxable year. The loss is allocated against 
foreign source income under § 1.861–8(e)(7) on 
P’s federal income tax return for 1985 and in-
creases an overall foreign loss account under 
§ 1.904(f)-1. 

(ii) In 1999, P chooses to apply this section 
to all losses recognized in its 1987 taxable 
year and in all subsequent years. Con-
sequently, the loss on the sale of N is allo-
cated against U.S. source income under para-
graph (a)(1) of this section. Allocation of the 
loss against U.S. source income reduces P’s 
overall foreign loss account and increases P’s 
tax liability in 2 years: 1990, a year that will 
not be open for assessment on June 30, 1999, 
and 1997, a year that will be open for assess-
ment on June 30, 1999. Pursuant to paragraph 
(e)(2)(i) of this section, P must file an amend-
ed federal income tax return that reflects 
the rules of this section for 1997, but not for 
1990. 

Example 3. (i) P, a domestic corporation, 
has a calendar taxable year. On March 10, 
1989, P recognizes a $100 capital loss on the 
sale of N, a foreign corporation. The loss is 
allocated against foreign source income 
under § 1.861–8(e)(7) on P’s federal income tax 
return for 1989 and results in excess foreign 
tax credits for that year. The excess credit is 
carried back to 1988, pursuant to section 
904(c). In 1999, P chooses to apply this section 
to all losses recognized in its 1989 taxable 
year and in all subsequent years. On June 30, 
1999, P’s 1988 taxable year is closed for assess-
ment, but P’s 1989 taxable year is open with 
respect to claims for refund. 

(ii) Because P chooses to apply this section 
to its 1989 taxable year, the loss on the sale 
of N is allocated against U.S. source income 
under paragraph (a)(1) of this section. Allo-
cation of the loss against U.S. source income 
would have permitted the foreign tax credit 
to be used in 1989, reducing P’s tax liability 
in 1989. Nevertheless, under paragraph 
(e)(2)(ii) of this section, because the credit 
was carried back to 1988, P may not claim 
the foreign tax credit in 1989. 

[T.D. 8805, 64 FR 1511, Jan. 11, 1999, as amend-
ed by T.D. 8973, 66 FR 67085, Dec. 28, 2001; 67 
FR 3812, Jan. 28, 2002] 

NONRESIDENT ALIENS AND FOREIGN 
CORPORATIONS 

NONRESIDENT ALIEN INDIVIDUALS 

§ 1.871–1 Classification and manner of 
taxing alien individuals. 

(a) Classes of aliens. For purposes of 
the income tax, alien individuals are 
divided generally into two classes, 
namely, resident aliens and non-
resident aliens. Resident alien individ-
uals are, in general, taxable the same 
as citizens of the United States; that 
is, a resident alien is taxable on income 
derived from all sources, including 
sources without the United States. See 
§ 1.1–1(b). Nonresident alien individuals 
are taxable only on certain income 
from sources within the United States 
and on the income described in section 
864(c)(4) from sources without the 
United States which is effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States. However, nonresident 
alien individuals may elect, under sec-
tion 6013 (g) or (h), to be treated as U.S. 
residents for purposes of determining 
their income tax liability under Chap-
ters 1, 5, and 24 of the code. Accord-
ingly, any reference in §§ 1.1–1 through 
1.1388–1 and §§ 1.1491–1 through 1.1494–1 
of this part to non-resident alien indi-
viduals does not include those with re-
spect to whom an election under sec-
tion 6013 (g) or (h) is in effect, unless 
otherwise specifically provided. Simi-
larly, any reference to resident aliens 
or U.S. residents includes those with 
respect to whom an election is in ef-
fect, unless otherwise specifically pro-
vided. 

(b) Classes of nonresident aliens—(1) In 
general. For purposes of the income 
tax, nonresident alien individuals are 
divided into the following three class-
es: 

(i) Nonresident alien individuals who 
at no time during the taxable year are 
engaged in a trade or business in the 
United States, 

(ii) Nonresident alien individuals who 
at any time during the taxable year 
are, or are deemed under § 1.871–9 to be, 
engaged in a trade or business in the 
United States, and 

(iii) Nonresident alien individuals 
who are bona fide residents of a section 
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931 possession (as defined in § 1.931– 
1(c)(1) of this chapter) or Puerto Rico 
during the entire taxable year. An indi-
vidual described in paragraph (b)(1)(i) 
or (ii) of this section is subject to tax 
pursuant to the provisions of subpart A 
(section 871 and following), part II, sub-
chapter N, chapter 1 of the Code, and 
the regulations under those provisions. 
The provisions of subpart A do not 
apply to individuals described in this 
paragraph (b)(1)(iii), but such individ-
uals, except as provided in section 931 
or 933, are subject to the tax imposed 
by section 1 or 55. See § 1.876–1. 

(2) Treaty income. If the gross income 
of a nonresident alien individual de-
scribed in subparagraph (1) (i) or (ii) of 
this paragraph includes income on 
which the tax is limited by tax conven-
tion, see § 1.871–12. 

(3) Exclusions from gross income. For 
rules relating to the exclusion of cer-
tain items from the gross income of a 
nonresident alien individual, including 
annuities excluded under section 871(f), 
see §§ 1.872–2 and 1.894–1. 

(4) Expatriation to avoid tax. For spe-
cial rules applicable in determining the 
tax of a nonresident alien individual 
who has lost U.S. citizenship with a 
principal purpose of avoiding certain 
taxes, see section 877. 

(5) Adjustment of tax of certain non-
resident aliens. For the application of 
pre-1967 income tax provisions to resi-
dents of a foreign country which im-
poses a more burdensome income tax 
than the United States, and for the ad-
justment of the income tax of a na-
tional or resident of a foreign country 
which imposes a discriminatory in-
come tax on the income of citizens of 
the United States or domestic corpora-
tions, see section 896. 

(6) Conduit financing arrangements. 
For rules regarding conduit financing 
arrangements, see §§ 1.881–3 and 1.881–4. 

(c) Effective/applicability date. This 
section shall apply for taxable years 
beginning after December 31, 1966. For 
corresponding rules applicable to tax-
able years beginning before January 1, 
1967, see 26 CFR 1.871–1 and 1.871–7(a) 
(Revised as of January 1, 1971). Para-
graph (b)(1)(iii) of this section applies 

to taxable years ending after April 9, 
2008. 

[T.D. 7332, 39 FR 44218, Dec. 23, 1974, as 
amended by T.D. 7670, 45 FR 6928, Jan. 31, 
1980; T.D. 8611, 60 FR 41004, Aug. 11, 1995; T.D. 
9194, 70 FR 18928, Apr. 11, 2005; T.D. 9391, 73 
FR 19358, Apr. 9, 2008] 

§ 1.871–2 Determining residence of 
alien individuals. 

(a) General. The term nonresident 
alien individual means an individual 
whose residence is not within the 
United States, and who is not a citizen 
of the United States. The term includes 
a nonresident alien fiduciary. For such 
purpose the term fiduciary shall have 
the meaning assigned to it by section 
7701(a)(6) and the regulations in part 
301 of this chapter (Regulations on Pro-
cedure and Administration). For pre-
sumption as to an alien’s nonresidence, 
see paragraph (b) of § 1.871–4. 

(b) Residence defined. An alien actu-
ally present in the United States who 
is not a mere transient or sojourner is 
a resident of the United States for pur-
poses of the income tax. Whether he is 
a transient is determined by his inten-
tions with regard to the length and na-
ture of his stay. A mere floating inten-
tion, indefinite as to time, to return to 
another country is not sufficient to 
constitute him a transient. If he lives 
in the United States and has no defi-
nite intention as to his stay, he is a 
resident. One who comes to the United 
States for a definite purpose which in 
its nature may be promptly accom-
plished is a transient; but, if his pur-
pose is of such a nature that an ex-
tended stay may be necessary for its 
accomplishment, and to that end the 
alien makes his home temporarily in 
the United States, he becomes a resi-
dent, though it may be his intention at 
all times to return to his domicile 
abroad when the purpose for which he 
came has been consummated or aban-
doned. An alien whose stay in the 
United States is limited to a definite 
period by the immigration laws is not 
a resident of the United States within 
the meaning of this section, in the ab-
sence of exceptional circumstances. 

(c) Application and effective dates. Un-
less the context indicates otherwise, 
§§ 1.871–2 through 1.871–5 apply to deter-
mine the residence of aliens for taxable 
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years beginning before January 1, 1985. 
To determine the residence of aliens 
for taxable years beginning after De-
cember 31, 1984, see section 7701(b) and 
§§ 301.7701(b)–1 through 301.7701(b)–9 of 
this chapter. However, for purposes of 
determining whether an individual is a 
qualified individual under section 
911(d)(1)(A), the rules of §§ 1.871–2 and 
1.871–5 shall continue to apply for tax-
able years beginning after December 31, 
1984. For purposes of determining 
whether an individual is a resident of 
the United States for estate and gift 
tax purposes, see § 20.0–1(b) (1) and (2) 
and § 25.2501–1(b) of this chapter, re-
spectively. 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 8411, 
57 FR 15241, Apr. 27, 1992] 

§ 1.871–3 Residence of alien seamen. 

In order to determine whether an 
alien seaman is a resident of the 
United States for purposes of the in-
come tax, it is necessary to decide 
whether the presumption of nonresi-
dence (as prescribed by paragraph (b) of 
§ 1.871–4) is overcome by facts showing 
that he has established a residence in 
the United States. Residence may be 
established on a vessel regularly en-
gaged in coastwise trade, but the mere 
fact that a sailor makes his home on a 
vessel which is flying the United States 
flag and is engaged in foreign trade is 
not sufficient to establish residence in 
the United States, even though the ves-
sel, while carrying on foreign trade, 
touches at American ports. An alien 
seaman may acquire an actual resi-
dence in the United States within the 
rules laid down in § 1.871–4, although 
the nature of his calling requires him 
to be absent for a long period from the 
place where his residence is estab-
lished. An alien seaman may acquire 
such a residence at a sailors’ boarding 
house or hotel, but such a claim should 
be carefully scrutinized in order to 
make sure that such residence is bona 
fide. The filing of Form 1078 or taking 
out first citizenship papers is proof of 
residence in the United States from the 
time the form is filed or the papers 
taken out, unless rebutted by other 
evidence showing an intention to be a 
transient. 

§ 1.871–4 Proof of residence of aliens. 
(a) Rules of evidence. The following 

rules of evidence shall govern in deter-
mining whether or not an alien within 
the United States has acquired resi-
dence therein for purposes of the in-
come tax. 

(b) Nonresidence presumed. An alien by 
reason of his alienage, is presumed to 
be a nonresident alien. 

(c) Presumption rebutted—(1) Departing 
alien. In the case of an alien who pre-
sents himself for determination of tax 
liability before departure from the 
United States, the presumption as to 
the alien’s nonresidence may be over-
come by proof— 

(i) That the alien, at least six months 
before the date he so presents himself, 
has filed a declaration of his intention 
to become a citizen of the United 
States under the naturalization laws; 
or 

(ii) That the alien, at least six 
months before the date he so presents 
himself, has filed Form 1078 or its 
equivalent; or 

(iii) Of acts and statements of the 
alien showing a definite intention to 
acquire residence in the United States 
or showing that his stay in the United 
States has been of such an extended na-
ture as to constitute him a resident. 

(2) Other aliens. In the case of other 
aliens, the presumption as to the 
alien’s nonresidence may be overcome 
by proof— 

(i) That the alien has filed a declara-
tion of his intention to become a cit-
izen of the United States under the 
naturalization laws; or 

(ii) That the alien has filed Form 1078 
or its equivalent; or 

(iii) Of acts and statements of the 
alien showing a definite intention to 
acquire residence in the United States 
or showing that his stay in the United 
States has been of such an extended na-
ture as to constitute him a resident. 

(d) Certificate. If, in the application of 
paragraph (c)(1)(iii) or (2)(iii) of this 
section, the internal revenue officer or 
employee who examines the alien is in 
doubt as to the facts, such officer or 
employee may, to assist him in deter-
mining the facts, require a certificate 
or certificates setting forth the facts 
relied upon by the alien seeking to 
overcome the presumption. Each such 
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certificate, which shall contain, or be 
verified by, a written declaration that 
it is made under the penalties of per-
jury, shall be executed by some cred-
ible person or persons, other than the 
alien and members of his family, who 
have known the alien at least six 
months before the date of execution of 
the certificate or certificates. 

§ 1.871–5 Loss of residence by an alien. 
An alien who has acquired residence 

in the United States retains his status 
as a resident until he abandons the 
same and actually departs from the 
United States. An intention to change 
his residence does not change his sta-
tus as a resident alien to that of a non-
resident alien. Thus, an alien who has 
acquired a residence in the United 
States is taxable as a resident for the 
remainder of his stay in the United 
States. 

§ 1.871–6 Duty of witholding agent to 
determine status of alien payees. 

For the obligation of a witholding 
agent to withold the tax imposed by 
this section, see chapter 3 of the Inter-
nal Revenue Code and the regulations 
thereunder. 

[T.D. 8734, 62 FR 53416, Oct. 14, 1997] 

§ 1.871–7 Taxation of nonresident alien 
individuals not engaged in U.S. 
business. 

(a) Imposition of tax. (1) This section 
applies for purposes of determining the 
tax of a nonresident alien individual 
who at no time during the taxable year 
is engaged in trade or business in the 
United States. However, see also 
§ 1.871–8 where such individual is a stu-
dent or trainee deemed to be engaged 
in trade or business in the United 
States or where he has an election in 
effect for the taxable year in respect to 
real property income. Except as other-
wise provided in § 1.871–12, a non-
resident alien individual to whom this 
section applies is not subject to the tax 
imposed by section 1 or section 1201(b) 
but, pursuant to the provision of sec-
tion 871(a), is liable to a flat tax of 30 
percent upon the aggregate of the 
amounts determined under paragraphs 
(b), (c), and (d) of this section which 
are received during the taxable year 
from sources within the United States. 

Except as specifically provided in such 
paragraphs, such amounts do not in-
clude gains from the sale or exchange 
of property. To determine the source of 
such amounts, see sections 861 through 
863, and the regulations thereunder. 

(2) The tax of 30 percent is imposed 
by section 871(a) upon an amount only 
to the extent the amount constitutes 
gross income. Thus, for example, the 
amount of an annuity which is subject 
to such tax shall be determined in ac-
cordance with section 72. 

(3) Deductions shall not be allowed in 
determining the amount subject to tax 
under this section except that losses 
from sales or exchanges of capital as-
sets shall be allowed to the extent pro-
vided in section 871(a)(2) and paragraph 
(d) of this section. 

(4) Except as provided in §§ 1.871–9 and 
1.871–10, a nonresident alien individual 
not engaged in trade or business in the 
United States during the taxable year 
has no income, gain, or loss for the tax-
able year which is effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States. See section 864(c)(1)(B) 
and § 1.864–3. 

(5) Gains and losses which, by reason 
of section 871(d) and § 1.871–10, are 
treated as gains or losses which are ef-
fectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by the 
nonresident alien individual shall not 
be taken into account in determining 
the tax under this section. See, for ex-
ample, paragraph (c)(2) of § 1.871–10. 

(6) For special rules applicable in de-
termining the tax of certain non-
resident alien individuals, see para-
graph (b) of § 1.871–1. 

(b)Fixed or determinable annual or peri-
odical income—(1) General rule. The tax 
of 30 percent imposed by section 
871(a)(1) applies to the gross amount re-
ceived from sources within the United 
States as fixed or determinable annual 
or periodical gains, profits, or income. 
Specific items of fixed or determinable 
annual or periodical income are enu-
merated in section 871(a)(1)(A) as inter-
est, dividends, rents, salaries, wages, 
premiums, annuities, compensations, 
remunerations, and emoluments, but 
other items of fixed or determinable 
annual or periodical gains, profits, or 
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income are also subject to the tax, as, 
for instance, royalties, including royal-
ties for the use of patents, copyrights, 
secret processes and formulas, and 
other like property. As to the deter-
mination of fixed or determinable an-
nual or periodical income see § 1.1441– 
2(b). For special rules treating gain on 
the disposition of section 306 stock as 
fixed or determinable annual or peri-
odical income for purposes of section 
871(a), see section 306(f) and paragraph 
(h) of § 1.306–3. 

(2) Substitute payments. For purposes 
of this section, a substitute interest 
payment (as defined in § 1.861–2(a)(7)) 
received by a foreign person pursuant 
to a securities lending transaction or a 
sale-repurchase transaction (as defined 
in § 1.861–2(a)(7)) shall have the same 
character as interest income paid or 
accrued with respect to the terms of 
the transferred security. Similarly, for 
purposes of this section, a substitute 
dividend payment (as defined in § 1.861– 
3(a)(6)) received by a foreign person 
pursuant to a securities lending trans-
action or a sale-repurchase transaction 
(as defined in § 1.861–3(a)(6)) shall have 
the same character as a distribution 
received with respect to the transferred 
security. Where, pursuant to a securi-
ties lending transaction or a sale-re-
purchase transaction, a foreign person 
transfers to another person a security 
the interest on which would qualify as 
portfolio interest under section 871(h) 
in the hands of the lender, substitute 
interest payments made with respect 
to the transferred security will be 
treated as portfolio interest, provided 
that in the case of interest on an obli-
gation in registered form (as defined in 
§ 1.871–14(c)(1)(i)), the transferor com-
plies with the documentation require-
ment described in § 1.871–14(c)(1)(ii)(C) 
with respect to the payment of the sub-
stitute interest and none of the excep-
tions to the portfolio interest exemp-
tion in sections 871(h) (3) and (4) apply. 
See also §§ 1.861–2(b)(2) and 1.894–1(c). 

(c) Other income and gains—(1) Items 
subject to tax. The tax of 30 percent im-
posed by section 871(a)(1) also applies 
to the following gains received during 
the taxable year from sources within 
the United States: 

(i) Gains described in section 
402(a)(2), relating to the treatment of 

total distributions from certain em-
ployees’ trusts; section 403(a)(2), relat-
ing to treatment of certain payments 
under certain employee annuity plans; 
and section 631 (b) or (c), relating to 
treatment of gain on the disposal of 
timber, coal, or iron ore with a re-
tained economic interest; 

(ii) [Reserved] 
(iii) Gains on transfers described in 

section 1235, relating to certain trans-
fers of patent rights, made on or before 
October 4, 1966; and 

(iv) Gains from the sale or exchange 
after October 4, 1966, of patents, copy-
rights, secret processes and formulas, 
good will, trademarks, trade brands, 
franchises, or other like property, or of 
any interest in any such property, to 
the extent the gains are from payments 
(whether in a lump sum or in install-
ments) which are contingent on the 
productivity, use or disposition of the 
property or interest sold or exchanged, 
or from payments which are treated 
under section 871(e) and § 1.871–11 as 
being so contingent. 

(2) Nonapplication of 183-day rule. The 
provisions of section 871(a)(2), relating 
to gains from the sale or exchange of 
capital assets, and paragraph (d)(2) of 
this section do not apply to the gains 
described in this paragraph; as a con-
sequence, the taxpayer receiving gains 
described in subparagraph (1) of this 
paragraph during a taxable year is sub-
ject to the tax of 30 percent thereon 
without regard to the 183-day rule con-
tained in such provisions. 

(3) Determination of amount of gain. 
The tax of 30 percent imposed upon the 
gains described in subparagraph (1) of 
this paragraph applies to the full 
amount of the gains and is determined 
(i) without regard to the alternative 
tax imposed by section 1201(b) upon the 
excess of the net long-term capital 
gain over the net short-term capital 
loss; (ii) without regard to the deduc-
tion allowed by section 1202 in respect 
of capital gains; (iii) without regard to 
section 1231, relating to property used 
in the trade or business and involun-
tary conversions; and (iv), except in 
the case of gains described in subpara-
graph (1)(ii) of this paragraph, whether 
or not the gains are considered to be 
gains from the sale or exchange of 
property which is a capital asset. 
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(d) Gains from sale or exchange of cap-
ital assets—(1) Gains subject to tax. The 
tax of 30 percent imposed by section 
871(a)(2) applies to the excess of gains 
derived from sources within the United 
States over losses allocable to sources 
within the United States, which are de-
rived from the sale or exchange of cap-
ital assets, determined in accordance 
with the provisions of subparagraphs 
(2) through (4) of this paragraph. 

(2) Presence in the United States 183 
days or more. (i) If the nonresident alien 
individual has been present in the 
United States for a period or periods 
aggregating 183 days or more during 
the taxable year, he is liable to a tax of 
30 percent upon the amount by which 
his gains, derived from sources within 
the United States, from sales or ex-
changes of capital assets effected at 
any time during the year exceed his 
losses, allocable to sources within the 
United States, from sales or exchanges 
of capital assets effected at any time 
during that year. Gains and losses from 
sales or exchanges effected at any time 
during such taxable year are to be 
taken into account for this purpose 
even though the nonresident alien indi-
vidual is not present in the United 
States at the time the sales or ex-
changes are effected. In addition, if the 
nonresident alien individual has been 
present in the United States for a pe-
riod or periods aggregating 183 days or 
more during the taxable year, gains 
and losses for such taxable year from 
sales or exchanges of capital assets ef-
fected during a previous taxable year 
beginning after December 31, 1966, are 
to be taken into account, but only if he 
was also present in the United States 
during such previous taxable year for a 
period or periods aggregating 183 days 
or more. 

(ii) If the nonresident alien indi-
vidual has not been present in the 
United States during the taxable year, 
or if he has been present in the United 
States for a period or periods aggre-
gating less than 183 days during the 
taxable year, gains and losses from 
sales or exchanges of capital assets ef-
fected during the year are not to be 
taken into account, except as required 
by paragraph (c) of this section, in de-
termining the tax of such individual 
even though the sales or exchanges are 

effected during his presence in the 
United States. Moreover, gains and 
losses for such taxable year from sales 
or exchanges of capital assets effected 
during a previous taxable year begin-
ning after December 31, 1966, are not to 
be taken into account, even though the 
nonresident alien individual was 
present in the United States during 
such previous year for a period or peri-
ods aggregating 183 days or more. 

(iii) For purposes of this subpara-
graph, a nonresident alien individual is 
not considered to be present in the 
United States by reason of the presence 
in the United States of a person who is 
an agent or partner of such individual 
or who is a fiduciary of an estate or 
trust of which such individual is a ben-
eficiary or a grantor-owner to whom 
section 671 applies. 

(iv) The application of this subpara-
graph may be illustrated by the fol-
lowing examples: 

Example 1. B, a nonresident alien individual 
not engaged in trade or business in the 
United States and using the calendar year as 
the taxable year, is present in the United 
States from May 1, 1971, to November 15, 
1971, a period of more than 182 days. While 
present in the United States, B effects for his 
own account on various dates a number of 
transactions in stocks and securities on the 
stock exchange, as a result of which he has 
recognized capital gains of $10,000. During 
the period from January 1, 1971, to April 30, 
1971, he carries out similar transactions 
through an agent in the United States, as a 
result of which B has recognized capital 
gains of $5,000. On December 15, 1971, through 
an agent in the United States B sells a cap-
ital asset on the installment plan, no pay-
ments being made by the purchaser in 1971. 
During 1972, B receives installment pay-
ments of $50,000 on the installment sale made 
in 1971, and the capital gain from sources 
within the United States for 1972 attrib-
utable to such payments is $12,500. In addi-
tion, during the period from January 1, 1972, 
to May 31, 1972, B effects for his own account, 
through an agent in the United States, a 
number of transactions in stocks and securi-
ties on the stock exchange, as a result of 
which B has recognized capital gains of 
$20,000. At no time during 1972 is B present in 
the United States or engaged in trade or 
business in the United States. Accordingly, 
for 1971, B is subject to tax under section 
871(a)(2) on his capital gains of $15,000 from 
the transactions in that year on the stock 
exchange. For 1972, B is not subject to tax on 
the capital gain of $12,500 from the install-
ment sale in 1971 or on the capital gains of 
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$20,000 from the transactions in 1972 on the 
stock exchange. 

Example 2. The facts are the same as in ex-
ample 1 except that B is present in the 
United States from June 15, 1972, to Decem-
ber 31, 1972, a period of more than 182 days. 
Accordingly, B is subject to tax under sec-
tion 871(a)(2) for 1971 on his capital gains of 
$15,000 from the transactions in that year on 
the stock exchange. He is also subject to tax 
under section 871(a)(2) for 1972 on his capital 
gains of $32,500 ($12,500 from the installment 
sale in 1971 plus $20,000 from the transactions 
in 1972 on the stock exchange). 

Example 3. D, a nonresident alien indi-
vidual not engaged in trade or business in 
the United States and using the calendar 
year as the taxable year, is present in the 
United States from April 1, 1971, to August 
31, 1971, a period of less than 183 days. While 
present in the United States, D effects for 
his own account on various dates a number 
of transactions in stocks and securities on 
the stock exchange, as a result of which he 
has recognized capital gains of $15,000. Dur-
ing the period from January 1, 1971, to March 
31, 1971, he carries out similar transactions 
through an agent in the United States, as a 
result of which D has recognized capital 
gains of $8,000. On December 20, 1971, through 
an agent in the United States D sells a cap-
ital asset on the installment plan, no pay-
ments being made by the purchaser in 1971. 
During 1972, D receives installment pay-
ments of $200,000 on the installment sale 
made in 1971, and the capital gain from 
sources within the United States for 1972 at-
tributable to such payments is $50,000. In ad-
dition, during the period from February 1, 
1972, to August 15, 1972, a period of more than 
182 days. D effects for his own account, 
through an agent in the United States, a 
number of transactions in stocks and securi-
ties on the stock exchange, as a result of 
which D has recognized capital gains of 
$25,000. At no time during 1972 is D present in 
the United States or engaged in trade or 
business in the United States. Accordingly, 
D is not subject to tax for 1971 or 1972 on any 
of his recognized capital gains. 

Example 4. The facts are the same as in ex-
ample 3 except that D is present in the 
United States from February 1, 1972, to Au-
gust 15, 1972, a period of more than 182 days. 
Accordingly, D is not subject to tax for 1971 
on his capital gains of $23,000 from the trans-
actions in that year on the stock exchange. 
For 1972 he is subject to tax under section 
871(a)(2) on his capital gains of $25,000 from 
the transactions in that year on the stock 
exchange, but he is not subject to the tax on 
the capital gain of $50,000 from the install-
ment sale in 1971. 

(3) Determination of 183-day period—(i) 
In general. In determining the total pe-
riod of presence in the United States 

for a taxable year for purposes of sub-
paragraph (2) of this paragraph, all sep-
arate periods of presence in the United 
States during the taxable year are to 
be aggregated. If the nonresident alien 
individual has not previously estab-
lished a taxable year, as defined in sec-
tion 441(b), he shall be treated as hav-
ing a taxable year which is the cal-
endar year, as defined in section 441(d). 
Subsequent adoption by such indi-
vidual of a fiscal year as the taxable 
year will be treated as a change in the 
taxpayer’s annual accounting period to 
which section 442 applies, and the 
change must be authorized under this 
part (Income Tax Regulations) or prior 
approval must be obtained by filing an 
application on Form 1128 in accordance 
with paragraph (b) of § 1.442–1. If in the 
course of his taxable year the non-
resident alien individual changes his 
status from that of a citizen or resi-
dent of the United States to that of a 
nonresident alien individual, or vice 
versa, the determination of whether 
the individual has been present in the 
United States for 183 days or more dur-
ing the taxable year shall be made by 
taking into account the entire taxable 
year, and not just that part of the tax-
able year during which he has the sta-
tus of a nonresident alien individual. 

(ii) Definition of ‘‘day’’. The term 
‘‘day’’, as used in subparagraph (2) of 
this paragraph, means a calendar day 
during any portion of which the non-
resident alien individual is physically 
present in the United States (within 
the meaning of sections 7701(a)(9) and 
638) except that, in the case of an indi-
vidual who is a resident of Canada or 
Mexico and, in the normal course of his 
employment in transportation service 
touching points within both Canada or 
Mexico and the United States, per-
forms personal services in both the for-
eign country and the United States, 
the following rules shall apply: 

(a) The performance of labor or per-
sonal services during 8 hours or more 
in any 1 day within the United States 
shall be considered as 1 day in the 
United States, except that if a period 
of more or less than 8 hours is consid-
ered a full workday in the transpor-
tation job involved, such period shall 
be considered as 1 day within the 
United States. 
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(b) The performance of labor or per-
sonal services during less than 8 hours 
in any day in the United States shall, 
except as provided in (a) of this sub-
division, be considered as a fractional 
part of a day in the United States. The 
total number of hours during which 
such services are performed in the 
United States during the taxable year, 
when divided by eight, shall be the 
number of days during which such indi-
vidual shall be considered present in 
the United States during the taxable 
year. 

(c) The aggregate number of days de-
termined under (a) and (b) of this sub-
division shall be considered the total 
number of days during which such indi-
vidual is present in the United States 
during the taxable year. 

(4) Determination of amount of excess 
gains—(i) In general. For the purpose of 
determining the excess of gains over 
losses subject to tax under this para-
graph, gains and losses shall be taken 
into account only if, and to the extent 
that, they would be recognized and 
taken into account if the nonresident 
alien individual were engaged in trade 
or business in the United States during 
the taxable year and such gains and 
losses were effectively connected for 
such year with the conduct of a trade 
or business in the United States by 
such individual. However, in deter-
mining such excess of gains over losses 
no deduction may be taken under sec-
tion 1202, relating to the deduction for 
capital gains, or section 1212, relating 
to the capital loss carryover. Thus, for 
example, in determining such excess 
gains all amounts considered under 
chapter 1 of the Code as gains or losses 
from the sale or exchange of capital as-
sets shall be taken into account, except 
those gains which are described in sec-
tion 871(a)(1) (B) or (D) and taken into 
account under paragraph (c) of this sec-
tion and are considered to be gains 
from the sale or exchange of capital as-
sets. Also, for example, a loss described 
in section 631 (b) or (c) which is consid-
ered to be a loss from the sale of a cap-
ital asset shall be taken into account 
in determining the excess gains which 
are subject to tax under this para-
graph. In further illustration, in deter-
mining such excess gains no deduction 
shall be allowed, pursuant to the provi-

sions of section 267, for losses from 
sales or exchanges of property between 
related taxpayers. Any gains which are 
taken into account under section 
871(a)(1) and paragraph (c) of this sec-
tion shall not be taken into account in 
applying section 1231 for purposes of 
this paragraph. Gains and losses are to 
be taken into account under this para-
graph whether they are short-term or 
long-term capital gains or losses with-
in the meaning of section 1222. 

(ii) Gains not included. The provisions 
of this paragraph do not apply to any 
gains described in section 871(a)(1) (B) 
or (D), and in subdivision (i), (iii), or 
(iv) of paragraph (c)(1) of this section, 
which are considered to be gains from 
the sale or exchange of capital assets. 

(iii) Allowance of losses. In deter-
mining the excess of gains over losses 
subject to tax under this paragraph 
losses shall be allowed only to the ex-
tent provided by section 165(c). Losses 
from sales or exchanges of capital as-
sets in excess of gains from sales or ex-
changes of capital assets shall not be 
taken into account. 

(e) Credits against tax. The credits al-
lowed by section 31 (relating to tax 
withheld on wages), by section 32 (re-
lating to tax withheld at source on 
nonresident aliens), by section 39 (re-
lating to certain uses of gasoline and 
lubricating oil), and by section 6402 (re-
lating to overpayments of tax) shall be 
allowed against the tax of a non-
resident alien individual determined in 
accordance with this section. 

(f) Effective date. Except as otherwise 
provided in this paragraph, this section 
shall apply for taxable years beginning 
after December 31, 1966. Paragraph 
(b)(2) of this section is applicable to 
payments made after November 13, 
1997. For corresponding rules applicable 
to taxable years beginning before Janu-
ary 1, 1967, see 26 CFR 1.871–7 (b) and (c) 
(Revised as of January 1, 1971). 

[T.D. 7332, 39 FR 44219, Dec. 23, 1974, as 
amended by T.D. 8734, 62 FR 53416, Oct. 14, 
1997; T.D. 8735, 62 FR 53501, Oct. 14, 1997] 

§ 1.871–8 Taxation of nonresident alien 
individuals engaged in U.S. busi-
ness or treated as having effectively 
connected income. 

(a) Segregation of income. This section 
applies for purposes of determining the 
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tax of a nonresident alien individual 
who at any time during the taxable 
year is engaged in trade or business in 
the United States. It also applies for 
purposes of determining the tax of a 
nonresident alien student or trainee 
who is deemed under section 871(c) and 
§ 1.871–9 to be engaged in trade or busi-
ness in the United States or of a non-
resident alien individual who at no 
time during the taxable year is en-
gaged in trade or business in the 
United States but has an election in ef-
fect for the taxable year under section 
871(d) and § 1.871–10 in respect to real 
property income. A nonresident alien 
individual to whom this section applies 
must segregate his gross income for 
the taxable year into two categories, 
namely (1) the income which is effec-
tively connected for the taxable year 
with the conduct of a trade or business 
in the United States by that indi-
vidual, and (2) the income which is not 
effectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by that 
individual. A separate tax shall then be 
determined upon each such category of 
income, as provided in paragraph (b) of 
this section. The determination of 
whether income or gain is or is not ef-
fectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by the 
nonresident alien individual shall be 
made in accordance with section 864(c) 
and §§ 1.864–3 through 1.864–7. For pur-
poses of this section income which is 
effectively connected for the taxable 
year with the conduct of a trade or 
business in the United States includes 
all income which is treated under sec-
tion 871 (c) or (d) and § 1.871–9 or § 1.871– 
10 as income which is effectively con-
nected for such year with the conduct 
of a trade or business in the United 
States by the nonresident alien indi-
vidual. 

(b) Imposition of tax—(1) Income not ef-
fectively connected with the conduct of a 
trade or business in the United States. If 
a nonresident alien individual who is 
engaged in trade or business in the 
United States at any time during the 
taxable year derives during such year 
from sources within the United States 
income or gains described in section 
871(a)(1), and paragraph (b) or (c) of 

§ 1.871–7 or gains from the sale or ex-
change of capital assets determined as 
provided in section 871(a)(2) and para-
graph (d) of § 1.871–7, which are not ef-
fectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by that 
individual, such income or gains shall 
be subject to a flat tax of 30 percent of 
the aggregate amount of such items. 
This tax shall be determined in the 
manner, and subject to the same condi-
tions, set forth in § 1.871–7 as though 
the income or gains were derived by a 
nonresident alien individual not en-
gaged in trade or business in the 
United States during the taxable year, 
except that (i) the rule in paragraph 
(d)(3) of such section for treating the 
calendar year as the taxable year shall 
not apply and (ii) in applying para-
graph (c) and (d)(4) of such section, 
there shall not be taken into account 
any gains or losses which are taken 
into account in determining the tax 
under section 871(b) and subparagraph 
(2) of this paragraph. A nonresident 
alien individual who has an election in 
effect for the taxable year under sec-
tion 871(d) and § 1.871–10 and who at no 
time during the taxable year is en-
gaged in trade or business in the 
United States must determine his tax 
under § 1.871–7 on his income which is 
not treated as effectively connected 
with the conduct of a trade or business 
in the United States, subject to the ex-
ception contained in subdivision (ii) of 
this subparagraph. 

(2) Income effectively connected with 
the conduct of a trade or business in the 
United States—(i) In general. If a non-
resident alien to whom this section ap-
plies derives income or gains which are 
effectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by that 
individual, the taxable income or gains 
shall, except as provided in § 1.871–12, be 
taxed in accordance with section 1 or, 
in the alternative, section 1201(b). See 
section 871(b)(1). Any income of the 
nonresident alien individual which is 
not effectively connected for the tax-
able year with the conduct of a trade 
or business in the United States by 
that individual shall not be taken into 
account in determining either the rate 
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or amount of such tax. See paragraph 
(b) of § 1.872–1. 

(ii) Determination of taxable income. 
The taxable income for any taxable 
year for purposes of this subparagraph 
consists only of the nonresident alien 
individual’s taxable income which is ef-
fectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by that 
individual; and, for this purpose, it is 
immaterial that the trade or business 
with which that income is effectively 
connected is not the same as the trade 
or business carried on in the United 
States by that individual during the 
taxable year. See example 2 in § 1.864– 
4(b). In determining such taxable in-
come all amounts constituting, or con-
sidered to be, gains or losses for the 
taxable year from the sale or exchange 
of capital assets shall be taken into ac-
count if such gains or losses are effec-
tively connected for the taxable year 
with the conduct of a trade or business 
in the United States by that indi-
vidual, and, for such purpose, the 183- 
day rule set forth in section 871(a)(2) 
and paragraph (d)(2) of § 1.871–7 shall 
not apply. Losses which are not effec-
tively connected for the taxable year 
with the conduct of a trade or business 
in the United States by that individual 
shall not be taken into account in de-
termining taxable income under this 
subdivision, except as provided in sec-
tion 873(b)(1). 

(iii) Cross references. For rules for de-
termining the gross income and deduc-
tions for the taxable year, see sections 
872 and 873, and the regulations there-
under. 

(c) Change in trade or business status— 
(1) In general. The determination as to 
whether a nonresident alien individual 
is engaged in trade or business within 
the United States during the taxable 
year is to be made for each taxable 
year. If at any time during the taxable 
year he is engaged in a trade or busi-
ness in the United States, he is consid-
ered to be engaged in trade or business 
within the United States during the 
taxable year for purposes of sections 
864(c)(1) and 871(b), and the regulations 
thereunder. Income, gain, or loss of a 
nonresident alien individual is not 
treated as being effectively connected 
for the taxable year with the conduct 

of a trade or business in the United 
States if he is not engaged in trade or 
business within the United States dur-
ing such year, even though such in-
come, gain, or loss may have been ef-
fectively connected for a previous tax-
able year with the conduct of a trade 
or business in the United States. See 
§ 1.864–3. However, income, gain, or loss 
which is treated as effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States by a nonresident alien 
individual will generally be treated as 
effectively connected for a subsequent 
taxable year if he is engaged in a trade 
or business in the United States during 
such subsequent year, even though 
such income, gain, or loss is not effec-
tively connected with the conduct of 
the trade or business carried on in the 
United States during such subsequent 
year. This subparagraph does not apply 
to income described in section 871 (c) 
or (d). It may not apply to a non-
resident alien individual who for the 
taxable year uses an accrual method of 
accounting or to income which is con-
structively received in the taxable year 
within the meaning of § 1.451–2. 

(2) Illustrations. The application of 
this paragraph may be illustrated by 
the following examples: 

Example 1. B, a nonresident alien individual 
using the calendar year as the taxable year 
and the cash receipts and disbursements 
method of accounting, is engaged in business 
(business R) in the United States from Janu-
ary 1, 1971, to August 31, 1971. During the pe-
riod of September 1, 1971, to December 31, 
1971, B receives installment payments of 
$30,000 on sales made in the United States by 
business R during that year, and the income 
from sources within the United States for 
that year attributable to such payments is 
$7,509. On September 15, 1971, another busi-
ness (business S), which is carried on by B 
only in a foreign country sells to U.S. cus-
tomers on the installment plan several 
pieces of equipment from inventory. During 
the period of September 16, 1971, to December 
31, 1971, B receives installment payments of 
$50,000 on these sales by business S, and the 
income from sources within the United 
States for that year attributable to such 
payments is $10,000. Under section 864(c)(3) 
and paragraph (b) of § 1.864–4 the entire in-
come of $17,500 is effectively connected for 
1971 with the conduct of a business in the 
United States by B. Accordingly, such in-
come is taxable to B under paragraph (b)(2) 
of this section. 
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Example 2. Assume the same facts as in ex-
ample 1, except that during 1972 B receives 
installment payments of $20,000 from the 
sales made during 1971 in the United States 
by business R, and of $80,000 from the sales 
made in 1971 to U.S. customers by business S, 
the total income from sources within the 
United States for 1972 attributable to such 
payments being $13,000. At no time during 
1972 is B engaged in a trade or business in the 
United States. Under section 864(c)(1)(B) the 
income of $13,000 for 1972 is not effectively 
connected with the conduct of a trade or 
business in the United States by B. More-
over, such income is not fixed or deter-
minable annual or periodical income. Ac-
cordingly, no amount of such income is tax-
able to B under section 871. 

Example 3. Assume the same facts as in ex-
ample 2, except that during 1972 B is engaged 
in a new business (business T) in the United 
States from July 1, 1972, to December 31, 
1972. Under section 864(c)(3) and paragraph 
(b) of § 1.864–4, the income of $13,000 is effec-
tively connected for 1972 with the conduct of 
a business in the United States by B. Accord-
ingly, such income is taxable to B under 
paragraph (b)(2) of this section. 

Example 4. Assume the same facts as in ex-
ample 2, except that the installment pay-
ments of $20,000 from the sales made during 
1971 in the United States by business R and 
not received by B until 1972 could have been 
received by B in 1971 if he had so desired. 
Under § 1.451–2, B is deemed to have construc-
tively received the payments of $20,000 in 
1971. Accordingly, the income attributable to 
such payments is effectively connected for 
1971 with the conduct of a business in the 
United States by B and is taxable to B in 1971 
under paragraph (b)(2) of this section. 

(d) Credits against tax. The credits al-
lowed by section 31 (relating to tax 
withheld on wages), section 32 (relating 
to tax withheld at source on non-
resident aliens), section 33 (relating to 
the foreign tax credit), section 35 (re-
lating to partially tax-exempt inter-
est), section 38 (relating to investment 
in certain depreciable property), sec-
tion 39 (relating to certain uses of gas-
oline and lubricating oil), section 40 
(relating to expenses of work incentive 
programs), and section 6402 (relating to 
overpayments of tax) shall be allowed 
against the tax determined in accord-
ance with this section. However, the 
credits allowed by sections 33, 38, and 
40 shall not be allowed against the flat 
tax of 30 percent imposed by section 
871(a) and paragraph (b)(1) of this sec-
tion. Moreover, no credit shall be al-
lowed under section 35 to a non- resi-

dent alien individual with respect to 
whom a tax is imposed for the taxable 
year under section 871(a) and paragraph 
(b)(1) of this section, even though such 
individual has income for such year 
upon which tax is imposed under sec-
tion 871(b) and paragraph (b)(2) of this 
section. For special rules applicable in 
determining the foreign tax credit, see 
section 906(b) and the regulations 
thereunder. For the disallowance of 
certain credits where a return is not 
filed for the taxable year, see section 
874 and § 1.874–1. 

(e) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. For corresponding 
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR 
1.871–7(d) (Revised as of January 1, 
1971). 

[T.D. 7332, 39 FR 44221, Dec. 23, 1974] 

§ 1.871–9 Nonresident alien students or 
trainees deemed to be engaged in 
U.S. business. 

(a) Participants in certain exchange or 
training programs. For purposes of 
§§ 1.871–7 and 1.871–8 a nonresident alien 
individual who is temporarily present 
in the United States during the taxable 
year as a nonimmigrant under subpara-
graph (F) (relating to the admission of 
students into the United States) or 
subparagraph (J) (relating to the ad-
mission of teachers, trainees, special-
ists, etc., into the United States) of 
section 101(a)(15) of the Immigration 
and Nationality Act (8 U.S.C. 
1101(a)(15) (F) or (J)), and who without 
regard to this paragraph is not engaged 
in trade or business in the United 
States during such year, shall be 
deemed to be engaged in trade or busi-
ness in the United States during the 
taxable year. For purposes of deter-
mining whether an alien who is present 
in the United States on an F visa or a 
J visa is a resident of the United 
States, see §§ 301.7701(b)–1 through 
301.7701(b)–9 of this chapter. 

(b) Income treated as effectively con-
nected with U.S. business. Any income 
described in paragraph (1) (relating to 
the nonexcluded portion of certain 
scholarship or fellowship grants) or 
paragraph (2) (relating to certain non-
excluded expenses incident to such 
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grants) of section 1441(b) which is re-
ceived during the taxable year from 
sources within the United States by a 
nonresident alien individual described 
in paragraph (a) of this section is to be 
treated for purposes of §§ 1.871–7, 1.871–8, 
1.872–1, and 1.873–1 as income which is 
effectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by that 
individual. However, such income is 
not to be treated as effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States for purposes of section 
1441(c)(1) and paragraph (a) of § 1.1441–4. 
For exclusion relating to compensation 
paid to such individual by a foreign 
employer, see paragraph (b) of § 1.872–2. 

(c) Exchange visitors. For purposes of 
paragraph (a) of this section a non-
resident alien individual who is tempo-
rarily present in the United States dur-
ing the taxable year as a non-
immigrant under subparagraph (J) of 
section 101(a)(15) of the Immigration 
and Nationality Act includes a non-
resident alien individual admitted to 
the United States as an ‘‘exchange vis-
itor’’ under section 201 of the U.S. In-
formation and Educational Exchange 
Act of 1948 (22 U.S.C. 1446), which sec-
tion was repealed by section 111 of the 
Mutual Educational and Cultural Ex-
change Act of 1961 (75 Stat. 538). 

(d) Mandatory application of rule. The 
application of this section is manda-
tory and not subject to an election by 
the taxpayer. 

(e) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. For corresponding 
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR 
1.871–7(a)(3) (Revised as of January 1, 
1971). 

[T.D. 7332, 39 FR 44222, Dec. 23, 1974, as 
amended by T.D. 8411, 57 FR 15241, Apr. 27, 
1992] 

§ 1.871–10 Election to treat real prop-
erty income as effectively con-
nected with U.S. business. 

(a) When election may be made. A non-
resident alien individual or foreign cor-
poration which during the taxable year 
derives any income from real property 
which is located in the United States 
and, in the case of a nonresident alien 

individual, held for the production of 
income, or derives income from any in-
terest in any such property, may elect, 
pursuant to section 871(d) or 882(d) and 
this section, to treat all such income 
as income which is effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States by that taxpayer. The 
election may be made whether or not 
the taxpayer is engaged in trade or 
business in the United States during 
the taxable year for which the election 
is made or whether or not the taxpayer 
has income from real property which 
for the taxable year is effectively con-
nected with the conduct of a trade or 
business in the United States, but it 
may be made only with respect to that 
income from sources within the United 
States which, without regard to this 
section, is not effectively connected for 
the taxable year with the conduct of a 
trade or business in the United States 
by the taxpayer. If for the taxable year 
the taxpayer has no income from real 
property located in the United States, 
or from any interest in such property, 
which is subject to the tax imposed by 
section 871(a) or 881(a), the election 
may not be made. But if an election 
has been properly made under this sec-
tion for a taxable year, the election re-
mains in effect, unless properly re-
voked, for subsequent taxable years 
even though during any such subse-
quent taxable year there is no income 
from the real property, or interest 
therein, in respect of which the elec-
tion applies. 

(b) Income to which the election ap-
plies—(1) Included income. An election 
under this section shall apply to all in-
come from real property which is lo-
cated in the United States and, in the 
case of a nonresident alien individual, 
held for the production of income, and 
to all income derived from any interest 
in such property, including (i) gains 
from the sale or exchange of such prop-
erty or an interest therein, (ii) rents or 
royalties from mines, oil or gas wells, 
or other natural resources, and (iii) 
gains described in section 631 (b) or (c), 
relating to treatment of gain on the 
disposal of timber, coal, or iron ore 
with a retained economic interest. The 
election may not be made with respect 
to only one class of such income. For 
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purposes of the election, income from 
real property, or from any interest in 
real property, includes any amount in-
cluded under section 652 or 662 in the 
gross income of a nonresident alien in-
dividual or foreign corporation that is 
the beneficiary of an estate or trust if, 
by reason of the application of section 
652(b) or 662(b), and the regulations 
thereunder, such amount has the char-
acter in the hands of that beneficiary 
of income from real property, or from 
any interest in real property. It is im-
material that no tax would be imposed 
on the income by section 871(a) and 
paragraph (a) of § 1.871–7, or by section 
881(a) and paragraph (a) of § 1.881–2, if 
the election were not in effect. Thus, 
for example, if an election under this 
section has been made by a nonresident 
alien individual not engaged in trade or 
business in the United States during 
the taxable year, the tax imposed by 
section 871(b)(1) and paragraph (b)(2) of 
§ 1.871–8 applies to his gains derived 
from the sale of real property located 
in the United States and held for the 
production of income, even though 
such income would not be subject to 
tax under section 871(a) if the election 
had not been made. In further illustra-
tion, assume that a nonresident alien 
individual not engaged in trade or busi-
ness, or present, in the United States 
during the taxable year has income 
from sources within the United States 
consisting of oil royalties, rentals from 
a former personal residence, and cap-
ital gain from the sale of another resi-
dence held for the production of in-
come. If he makes an election under 
this section, it will apply with respect 
to his royalties, rentals, and capital 
gain, even though such capital gain 
would not be subject to tax under sec-
tion 871(a) if the election had not been 
made. 

(2) Income not included. For purposes 
of subparagraph (1) of this paragraph, 
income from real property, or from any 
interest in real property, does not in-
clude (i) interest on a debt obligation 
secured by a mortgage of real property, 
(ii) any portion of a dividend, within 
the meaning of section 316, which is 
paid by a corporation or a trust, such 
as a real estate investment trust de-
scribed in section 857, which derives in-
come from real property, (iii) in the 

case of a nonresident alien individual, 
income from real property, such as a 
personal residence, which is not held 
for the production of income or from 
any transaction in such property which 
was not entered into for profit, (iv) 
rentals from personal property, or roy-
alties from intangible personal prop-
erty, within the meaning of subpara-
graph (3) of this paragraph, or (v) in-
come which, without regard to section 
871(d) or 882(d) and this section, is 
treated as income which is effectively 
connected for the taxable year with the 
conduct of a trade or business in the 
United States. 

(3) Rules applicable to personal prop-
erty. For purposes of subparagraph (2) 
of this paragraph, in the case of a sales 
agreement, or rental or royalty agree-
ment, affecting both real and personal 
property, the income from the trans-
action is to be allocated between the 
real property and the personal property 
in proportion to their respective fair 
market values unless the agreement 
specifically provides otherwise. In the 
case of such a rental or royalty agree-
ment, the respective fair market val-
ues are to be determined as of the time 
the agreement is signed. In making de-
terminations of this subparagraph, the 
principles of paragraph (c) of § 1.48–1, 
relating to the definition of ‘‘section 38 
property,’’ apply for purposes of deter-
mining whether property is tangible or 
intangible personal property and of 
paragraph (a)(5) of § 1.1245–1 apply for 
purposes of making the allocation of 
income between real and personal prop-
erty. 

(c) Effect of the election—(1) Deter-
mination of tax. The income to which, 
in accordance with paragraph (b) of 
this section, an election under this sec-
tion applies shall be subject to tax in 
the manner, and subject to the same 
conditions, provided by section 871(b)(1) 
and paragraph (b)(2) of § 1.871–8, or by 
section 882(a)(1) and paragraph (b)(2) of 
§ 1.882–1. For purposes of determining 
such tax for the taxable year, income 
to which the election applies shall be 
aggregated with all other income of the 
nonresident alien individual or foreign 
corporation which is effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States by that taxpayer. To the 
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extent that deductions are connected 
with income from real property to 
which the election applies, they shall 
be treated for purposes of section 873(a) 
or section 882(c)(1) as connected with 
income which is effectively connected 
for the taxable year with the conduct 
of a trade or business in the United 
States by the nonresident alien indi-
vidual or foreign corporation. An elec-
tion under this section does not cause 
a nonresident alien individual or for-
eign corporation, which is not engaged 
in trade or business in the United 
States during the taxable year, to be 
treated as though such taxpayer were 
engaged in trade or business in the 
United States during the taxable year. 
Thus, for example, the compensation 
received during the taxable year for 
services performed in the United States 
in a previous taxable year by a non-
resident alien individual, who has an 
election in effect for the taxable year 
under this section but is engaged in 
trade or business in the United States 
at no time during the taxable year, is 
not effectively connected for the tax-
able year with the conduct of a trade 
or business in the United States. In 
further illustration, gain for the tax-
able year from the casual sale of per-
sonal property described in section 
1221(I) derived by a nonresident alien 
individual who is not engaged in trade 
or business in the United States during 
the taxable year but has an election in 
effect for such year under this section 
is not effectively connected with the 
conduct of a trade or business in the 
United States. See § 1.864–3. If an elec-
tion under this section is in effect for 
the taxable year, the income to which 
the election applies shall be treated, 
for purposes of section 871(b)(1) or sec-
tion 882(a)(1), section 1441(c)(1), and 
paragraph (a) of § 1.1441–4, as income 
which is effectively connected for the 
taxable year with the conduct of a 
trade or business in the United States 
by the taxpayer. 

(2) Treatment of property to which elec-
tion applies. Any real property, or in-
terest in real property, with respect to 
which an election under this section 
applies shall be treated as a capital 
asset which, if depreciable, is subject 
to the allowance for depreciation pro-
vided in section 167 and the regulations 

thereunder. Such property, or interest 
in property, shall be treated as prop-
erty not used in a trade or business for 
purposes of applying any provisions of 
the Code, such as section 172(d)(4)(A), 
relating to gain or loss attributable to 
a trade or business for purposes of de-
termining a net operating loss; section 
1221(2), relating to property not consti-
tuting a capital asset; or section 
1231(b), relating to special rules for 
treatment of gains and losses. For ex-
ample, if a nonresident alien individual 
makes the election under this section 
and, while the election is in effect, 
sells unimproved land which is located 
in the United States and held for in-
vestment purposes, any gain or loss 
from the sale shall be considered gain 
or loss from the sale of a capital asset 
and shall be treated, for purposes of de-
termining the tax under section 
871(b)(1) and paragraph (b)(2) of § 1.871– 
8, as a gain or loss which is effectively 
connected for the taxable year with the 
conduct of a trade or business in the 
United States. 

(d) Manner of making or revoking an 
election—(1) Election, or revocation, with-
out consent of Commissioner—(i) In gen-
eral. A nonresident alien individual or 
foreign corporation may, for the first 
taxable year for which the election 
under this section is to apply, make 
the initial election at any time before 
the expiration of the period prescribed 
by section 6511(a), or by section 6511(c) 
if the period for assessment is extended 
by agreement, for filing a claim for 
credit or refund of the tax imposed by 
chapter 1 of the Code for such taxable 
year. This election may be made with-
out the consent of the Commissioner. 
Having made the initial election, the 
taxpayer may, within the time pre-
scribed for making the election for 
such taxable year, revoke the election 
without the consent of the Commis-
sioner. If the revocation is timely and 
properly made, the taxpayer may make 
his initial election under this section 
for a later taxable year without the 
consent of the Commissioner. If the 
taxpayer revokes the initial election 
without the consent of the Commis-
sioner he must file amended income 
tax returns, or claims for credit or re-
fund, where applicable, for the taxable 
years to which the revocation applies. 
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(ii) Statement to be filed with return. 
An election made under this section 
without the consent of the Commis-
sioner shall be made for a taxable year 
by filing with the income tax return re-
quired under section 6012 and the regu-
lations thereunder for such taxable 
year a statement to the effect that the 
election is being made. This statement 
shall include (a) a complete schedule of 
all real property, or any interest in 
real property, of which the taxpayer is 
titular or beneficial owner, which is lo-
cated in the United States, (b) an indi-
cation of the extent to which the tax-
payer has direct or beneficial owner-
ship in each such item of real property, 
or interest in real property, (c) the lo-
cation of the real property or interest 
therein, (d) a description of any sub-
stantial improvements on any such 
property, and (e) an identification of 
any taxable year or years in respect of 
which a revocation or new election 
under this section has previously oc-
curred. This statement may not be 
filed with any return under section 6851 
and the regulations thereunder. 

(iii) Exemption from withholding of tax. 
For statement to be filed with a with-
holding agent at the beginning of a 
taxable year in respect of which an 
election under this section is to be 
made, see paragraph (a) of § 1.1441–4. 

(2) Revocation, or election, with consent 
of Commissioner—(i) In general. If the 
nonresident alien individual or foreign 
corporation makes the initial election 
under this section for any taxable year 
and the period prescribed by subpara-
graph (1)(i) of this paragraph for mak-
ing the election for such taxable year 
has expired, the election shall remain 
in effect for all subsequent taxable 
years, including taxable years for 
which the taxpayer realizes no income 
from real property, or from any inter-
est therein, or for which he is not re-
quired under section 6012 and the regu-
lations thereunder to file an income 
tax return. However, the election may 
be revoked in accordance with subdivi-
sion (iii) of this subparagraph for any 
subsequent taxable year with the con-
sent of the Commissioner. If the elec-
tion for any such taxable year is re-
voked with the consent of the Commis-
sioner, the taxpayer may not make a 
new election before his fifth taxable 

year which begins after the first tax-
able year for which the revocation is 
effective unless consent is given to 
such new election by the Commissioner 
in accordance with subdivision (iii) of 
this subparagraph. 

(ii) Effect of new election. A new elec-
tion made for the fifth taxable year, or 
taxable year thereafter, without the 
consent of the Commissioner, and a 
new election made with the consent of 
the Commissioner, shall be treated as 
an initial election to which subpara-
graph (1) of this paragraph applies. 

(iii) Written request required. A re-
quest to revoke an election made under 
this section when such revocation re-
quires the consent of the Commis-
sioner, or to make a new election when 
such election requires the consent of 
the Commissioner, shall be made in 
writing and shall be addressed to the 
Director of International Operations, 
Internal Revenue Service, Washington, 
DC 20225. The request shall include the 
name and address of the taxpayer and 
shall be signed by the taxpayer or his 
duly authorized representative. It must 
specify the taxable year for which the 
revocation or new election is to be ef-
fective and shall be filed within 75 days 
after the close of the first taxable year 
for which it is desired to make the 
change. The request must specify the 
grounds which are considered to justify 
the revocation or new election. The Di-
rector of International Operations may 
require such other information as may 
be necessary in order to determine 
whether the proposed change will be 
permitted. A copy of the consent by 
the Director of International Oper-
ations shall be attached to the tax-
payer’s return required under section 
6012 and the regulations thereunder for 
the taxable year for which the revoca-
tion or new election is effective. A 
copy of such consent may not be filed 
with any return under section 6851 and 
the regulations thereunder. 

(3) Election by partnership. If a non- 
resident alien individual or foreign cor-
poration is a member of a partnership 
which has income described in para-
graph (b)(1) of this section from real 
property, any election to be made 
under this section in respect of such in-
come shall be made by the partners and 
not by the partnership. A nonresident 
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alien or foreign corporation that 
makes an election generally must pro-
vide the partnership a Form W–8ECI, 
‘‘Certificate of Foreign Person’s Claim 
for Exemption from Withholding on In-
come Effectively Connected with the 
Conduct of a Trade or Business in the 
United States,’’ and attach to such 
form a copy of the election (or a state-
ment that indicates that the non-
resident alien or foreign corporation 
will make the election). However, if 
the nonresident alien or foreign cor-
poration has already submitted a valid 
form to the partnership that estab-
lishes such partner’s foreign status, the 
partner shall furnish the partnership a 
copy of the election (or a statement 
that indicates that the nonresident 
alien or foreign corporation will make 
the election). To the extent the part-
nership has income to which the elec-
tion pertains, the partnership shall 
treat such income as effectively con-
nected income subject to withholding 
under section 1446. See also § 1.1446–2. 

(e) Effective dates. This section shall 
apply for taxable years beginning after 
December 31, 1966, except the last four 
sentences of paragraph (d)(3) of this 
section shall apply to partnership tax-
able years beginning after May 18, 2005, 
or such earlier time as the regulations 
under §§ 1.1446–1 through 1.1446–5 apply 
by reason of an election under § 1.1446– 
7. There are no corresponding rules in 
this part for taxable years beginning 
before January 1, 1967. 

[T.D. 7332, 39 FR 44222, Dec. 23, 1974, as 
amended by T.D. 9200, 70 FR 28717, May 18, 
2005] 

§ 1.871–11 Gains from sale or exchange 
of patents, copyrights, or similar 
property. 

(a) Contingent payment defined. For 
purposes of section 871(a)(1)(D), section 
881(a)(4), § 1.871–7(c)(1)(iv), § 1.881– 
2(c)(1)(iii), and this section, payments 
which are contingent on the produc-
tivity, use, or disposition of property 
or of an interest therein include con-
tinuing payments measured by a per-
centage of the selling price of the prod-
ucts marketed, or based on the number 
of units manufactured or sold, or based 
in a similar manner upon production, 
sale or use, or disposition of the prop-
erty or interest transferred. A payment 

which is certain as to the amount to be 
received, but contingent as to the time 
of payment, or an installment payment 
of a principal sum agreed upon in a 
transfer agreement, shall not be treat-
ed as a contingent payment for pur-
poses of this paragraph. For the 
inapplication of section 1253 to certain 
amounts described in this paragraph, 
see paragraph (a) of § 1.1253–1. 

(b) Payments treated as contingent on 
use. Pursuant to section 871(e), if more 
than 50 percent of the gain of a non-
resident alien individual or foreign cor-
poration for any taxable year from the 
sale or exchange after October 4, 1966, 
of any patent, copyright, secret process 
or formula, goodwill, trademark, trade 
brand, franchise, or other like prop-
erty, or of any interest in any such 
property, is from payments which are 
contingent on the productivity, use, or 
disposition of such property or inter-
est, all of the gain of such individual or 
corporation for the taxable year from 
the sale or exchange of such property 
or interest are, for purposes of section 
871(a)(1)(D), section 881(a)(4), section 
1441(b), or section 1442(a), and the regu-
lations thereunder, to be treated as 
being from payments which are contin-
gent on the productivity, use, or dis-
position of such property or interest. 
This paragraph does not apply for pur-
poses of determining under section 
871(b)(1) or 882(a)(1) the tax of a non-
resident alien individual or foreign cor-
poration on income which is effectively 
connected for the taxable year with the 
conduct of a trade or business in the 
United States. 

(c) Sale or exchange. A sale or ex-
change for purposes of this section in-
cludes, but is not limited to, a transfer 
by an individual which by reason of 
section 1235, relating to the sale or ex-
change of patents, is considered the 
sale or exchange of a capital asset. The 
provisions of section 1253, relating to 
transfers of franchises, trademarks, 
and trade names, do not apply in deter-
mining whether a transfer is a sale or 
exchange for purposes of this section. 

(d) Recovery of adjusted basis. For pur-
poses of determining for any taxable 
year the amount of gains which are 
subject to tax under section 871(a)(1)(D) 
or 881(a)(4), payments received by the 
nonresident alien individual or foreign 
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corporation during such year must be 
reduced by amounts representing re-
covery of the taxpayer’s adjusted basis 
of the property or interest which is 
sold or exchanged. Where the taxpayer 
receives in the same taxable year pay-
ments which, without reference to sec-
tion 871(e) and this section, are not 
contingent on the productivity, use, or 
disposition of the property or interest 
which is sold or exchanged and pay-
ments which are contingent on the pro-
ductivity, use, or disposition of the 
property or interest which is sold or 
exchanged, the taxpayer’s unrecovered 
adjusted basis in the property or inter-
est which is sold or exchanged must be 
allocated for the taxable year between 
such payments on the basis of the gross 
amount of each such type of payments. 
Where the taxpayer receives in the tax-
able year only payments which are not 
so contingent or only payments which 
are so contingent, the taxpayer’s unre-
covered basis must be allocated in its 
entirety to such payments for the tax-
able year. 

(e) Source rule. In determining wheth-
er gains described in section 
871(a)(1)(D) or 881(a)(4) and paragraph 
(b) of this section are received from 
sources within the United States, such 
gains shall be treated, for purposes of 
section 871(a)(1)(D), section 881(a)(4), 
section 1441(b), and section 1442(a), as 
rentals or royalties for the use of, or 
privilege of using, property or an inter-
est in property. See section 861(a)(4), 
§ 1.861–5, and paragraph (a) of § 1.862–1. 

(f) Illustrations. The application of 
this section may be illustrated by the 
following examples: 

Example 1. (a) A, a nonresident alien indi-
vidual who uses the cash receipts and dis-
bursements method of accounting and the 
calendar year as the taxable year, holds a 
U.S. patent which he developed through his 
own effort. On December 15, 1967, A enters 
into an agreement of sale with M Corpora-
tion, a domestic corporation, whereby A as-
signs to M Corporation all of his U.S. rights 
in the patent. In consideration of the sale, M 
Corporation is obligated to pay a fixed sum 
of $60,000, $20,000 being payable on execution 
of the contract and the balance payable in 
four annual installments of $10,000 each. As 
additional consideration, M Corporation 
agrees to pay to A a royalty in the amount 
of 2 percent of the gross sales of the products 
manufactured by M Corporation under the 
patent. A is not engaged in trade or business 

in the United States at any time during 1967 
and 1968. His adjusted basis in the patent at 
the time of sale is $28,800. 

(b) In 1967, A receives only the $20,000 paid 
by M Corporation on the execution of the 
contract of sale. No gain is realized by A 
upon receipt of this amount, and his unre-
covered adjusted basis in the patent is re-
duced to $8,800 ($28,800 less $20,000). 

(c) In 1968, M Corporation has gross sales of 
$600,000 from products manufactured under 
the patent. Consequently, for 1968, M Cor-
poration pays $22,000 to A, $10,000 being the 
annual installment on the fixed payment and 
$12,000 being payments under the terms of 
the royalty provision. A’s recognized gain for 
1968 is $13,200 ($22,000 reduced by the unre-
covered adjusted basis of $8,800). Of the total 
gain of $13,200, gain in the amount of $6,000 
($10,000¥ [$8,800×$10,000/$22,000]) is considered 
to be from the fixed installment payment 
and of $7,200 ($12,000¥[$8,800×$12,000/$22,000]) 
is considered to be from the royalty pay-
ment. Since 54.5 percent ($7,200/$13,200) of the 
gain recognized in 1968 from the sale of the 
patent is from payments which are contin-
gent on the productivity, use, or disposition 
of the patent, all of the $13,200 gain recog-
nized in 1968 is treated, for purposes of sec-
tion 871(a)(1)(D) and section 1441(b), as being 
from payments which are contingent on the 
productivity, use, or disposition of the pat-
ent. 

Example 2. (a) F, a foreign corporation 
using the calendar year as the taxable year 
and not engaged in trade or business in the 
United States, holds a U.S. patent on certain 
property which it developed through its own 
efforts. Corporation F uses the cash receipts 
and disbursements method of accounting. On 
December 1, 1966, F Corporation enters into 
an agreement of sale with D Corporation, a 
domestic corporation, whereby D Corpora-
tion purchases the exclusive right and li-
cense, and the right to sublicense to others, 
to manufacture, use, and/or sell certain de-
vices under the patent in the United States 
during the term of the patent. The agree-
ment grants D Corporation the right to dis-
pose, anywhere in the world, of machinery 
manufactured in the United States and 
equipped with such devices. Corporation D is 
granted the right, at its own expense, to 
prosecute infringers in its own name or in 
the name of F Corporation, or both, and to 
retain any damages recovered. 

(b) Corporation D agrees to pay to F Cor-
poration annually $5 for each device manu-
factured under the patent during the year 
but in no case less than $5,000 per year. In 
1967, D Corporation manufactures 2,500 de-
vices under the patent; and, in 1968, 1,500 de-
vices. Under the terms of the contract D Cor-
poration pays to F Corporation in 1967 $12,500 
with respect to production in that year and 
$7,500 in 1968 with respect to production in 
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that year. F Corporation’s basis in the pat-
ent at the time of the sale is $17,000. 

(c) With respect to the payments received 
by F Corporation in 1967, no gain is realized 
by that corporation and its unrecovered ad-
justed basis in the patent is reduced to $4,500 
($17,000 less $12,500). 

(d) With respect to the payments received 
by F Corporation in 1968, such corporation 
has recognized gain of $3,000 ($7,500 reduced 
by unrecovered adjusted basis of $4,500). Of 
the total gain of $3,000, gain in the amount of 
$2,000 ($5,000¥ [$4,500×$5,000/$7,500]) is consid-
ered to be from the fixed installment pay-
ment and of $1,000 ($2,500¥[$4,500× $2,500/ 
$7,500]) is considered to be from payments 
which are contingent on the productivity, 
use, or disposition of the patent. Since 33.3 
percent ($1,000/$3,000) of the gain recognized 
in 1968 from the sale of the patent is from 
payments which are contingent on the pro-
ductivity, use, or disposition of the patent, 
only $1,000 of the $3,000 gain for that year 
constitutes gains which, for purposes of sec-
tion 881(a)(4) and section 1442(a), are from 
payments which are contingent on the pro-
ductivity, use, or disposition of the patent. 
The balance of $2,000 is gain from the sale of 
property and is not subject to tax under sec-
tion 881(a). 

(g) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966, but only in respect 
of gains from sales or exchanges occur-
ring after October 4, 1966. There are no 
corresponding rules in this part for 
taxable years beginning before January 
1, 1967. 

[T.D. 7332, 39 FR 44224, Dec. 23, 1974] 

§ 1.871–12 Determination of tax on 
treaty income. 

(a) In general. This section applies for 
purposes of determining under § 1.871–7 
or § 1.871–8 the tax of a nonresident 
alien individual, or under § 1.881–2 or 
§ 1.882–1 the tax of a foreign corpora-
tion, which for the taxable year has in-
come described in section 872(a) or 
882(b) upon which the tax is limited by 
an income tax convention to which the 
United States is a party. Income for 
such purposes does not include income 
of any kind which is exempt from tax 
under the provisions of an income tax 
convention to which the United States 
is a party. See §§ 1.872– 2(c) and 1.883– 
1(b). This section shall not apply to a 
nonresident alien individual who is a 
bona fide resident of Puerto Rico dur-
ing the entire taxable year. 

(b) Definition of treaty and nontreaty 
income—(1) In general. (i) For purposes 
of this section the term ‘‘treaty in-
come’’ shall be construed to mean the 
gross income of a nonresident alien in-
dividual or foreign corporation, as the 
case may be, the tax on which is lim-
ited by a tax convention. The term 
‘‘non-treaty income’’ shall be con-
strued, for such purposes, to mean the 
gross income of the nonresident alien 
individual or foreign corporation other 
than the treaty income. Neither term 
includes income of any kind which is 
exempt from the tax imposed by chap-
ter 1 of the Code. 

(ii) In determining either the treaty 
or nontreaty income the gross income 
shall be determined in accordance with 
§§ 1.872–1 and 1.872–2, or with §§ 1.882–3 
and 1.883–1, except that in determining 
the treaty income the exclusion grant-
ed by section 116(a) for dividends shall 
not be taken into account. Thus, for 
example, treaty income includes the 
total amount of dividends paid by a do-
mestic corporation not disqualified by 
section 116(b) and received from 
sources within the United States if, in 
accordance with a tax convention, the 
dividends are subject to the income tax 
at a rate not to exceed 15 percent but 
does not include interest which, in ac-
cordance with a tax convention, is ex-
empt from the income tax. In further 
illustration, neither the treaty nor the 
nontreaty income includes interest on 
certain governmental obligations 
which by reason of section 103 is ex-
cluded from gross income, or interest 
which by reason of a tax convention is 
exempt from the tax imposed by chap-
ter 1 of the Code. 

(iii) For purposes of applying any in-
come tax convention to which the 
United States is a party, original issue 
discount which is subject to tax under 
section 871(a)(1)(C) or 881(a)(3) is to be 
treated as interest, and gains which are 
subject to tax under section 871(a)(1)(D) 
or 881(a)(4) are to be treated as royalty 
income. This subdivision shall not 
apply, however, where its application 
would be contrary to any treaty obliga-
tion of the United States. 

(2) Application of permanent establish-
ment rule of treaties. In applying this 
section with respect to income which is 
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not effectively connected for the tax-
able year with the conduct of a trade 
or business in the United States by a 
nonresident alien individual or foreign 
corporation, see section 894(b), which 
provides that with respect to such in-
come the nonresident alien individual 
or foreign corporation shall be deemed 
not to have a permanent establishment 
in the United States at any time dur-
ing the taxable year for purposes of ap-
plying any exemption from, or reduc-
tion in rate of, tax provided by any tax 
convention. 

(c) Determination of tax—(1) In general. 
If the gross income of a nonresident 
alien individual or foreign corporation, 
as the case may be, consists of both 
treaty and nontreaty income, the tax 
liability for the taxable year shall be 
the sum of the amounts determined in 
accordance with subparagraphs (2) and 
(3) of this paragraph. In no case, how-
ever, may the tax liability so deter-
mined exceed the tax liability (tax re-
duced by allowable credits) with re-
spect to the taxpayer’s entire income, 
determined in accordance with § 1.871–7 
or § 1.871–8, or with § 1.881–2 or § 1.882–1, 
as though the tax convention had not 
come into effect and without reference 
to the provisions of this section. Deter-
minations under this paragraph shall 
be made without taking into account 
any credits allowed by sections 31, 32, 
39, and 6402, but such credits shall be 
allowed against the tax liability deter-
mined in accordance with this subpara-
graph. 

(2) Tax on nontreaty income. For pur-
poses of subparagraph (1) of this para-
graph, compute a partial tax (deter-
mined without the allowance of any 
credit) upon only the nontreaty income 
in accordance with § 1.871–7 or § 1.871–8, 
or with § 1.881–2 or § 1.882–1, whichever 
applies, as though the tax convention 
had not come into effect. To the extent 
allowed by paragraph (d) of § 1.871–8, or 
paragraph (c) of § 1.882–1, the credits al-
lowed by sections 33, 35, 38, and 40 shall 
then be allowed, without taking into 
account any item included in the trea-
ty income, against the tax determined 
under this subparagraph. 

(3) Tax on treaty income. For purposes 
of subparagraph (1) of this paragraph, 
compute a tax upon the gross amount, 
determined without the allowance of 

any deduction, of each separate item of 
treaty income at the reduced rate ap-
plicable to that item under the tax 
convention. No credits shall be allowed 
against the tax determined under this 
subparagraph. 

(d) Illustration. The application of 
this section may be illustrated by the 
following example: 

Example. (a) A nonresident alien individual 
who is a resident of a foreign country with 
which the United States has entered into a 
tax convention receives during the taxable 
year 1967 from sources within the United 
States total gross income of $22,000, con-
sisting of the following items: 
Compensation for personal services the tax on 

which is not limited by the tax convention (effec-
tively connected income under § 1.864– 
4(c)(6)(ii)) .............................................................. $20,000 

Oil royalties the tax on which is limited by the tax 
convention to 15 percent of the gross amount 
thereof (effectively connected income by reason 
of election under § 1.871–10) .............................. 2,000 

Total gross income ....................................... 22,000 

(b) The taxpayer is engaged in business in 
the United States during the taxable year 
but does not have a permanent establish-
ment therein. There are no allowable deduc-
tions, other than the deductions allowed by 
sections 613 and 873(b)(3). 

(c) The tax liability for the taxable year is 
$6,100, determined as follows: 
Nontreaty gross income ........................................... $20,000 
Less: Deduction for personal exemption ................. 600 

Nontreaty taxable income ............................. 19,400 

Tax under section 1 of the Code on nontreaty tax-
able income ($5,170 plus 45 percent of $1,400) 5,800 

Plus: Tax on treaty income (Gross oil royalties) 
($2,000×15 percent) ............................................. 300 

Total tax (determined as provided in para-
graph (c) (2) and (3) of this section) ..... 6,100 

(d) If the tax had been determined under 
paragraph (b)(2) of § 1.871–8 as though the tax 
liability would have been $6,478, determined 
as follows and by taking into account the 
election under § 1.871–10: 
Total gross income .................................. ............ $22,000 

Less: Deduction under section 613 
for percentage depletion 
($2000×271⁄2 percent) ................... $550 

Deduction for personal exemption ... 600 1,150 

Taxable income ............................. 20,850 

Tax under section 1 of the Code on taxable in-
come ($6,070 plus 48 percent of $850) .............. 6,478 

(e) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. For corresponding 
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR 
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1.871–7(e) (Revised as of January 1, 
1971). 

[T.D. 7332, 39 FR 44225, Dec. 23, 1974; as 
amended at T.D. 8657, 61 FR 9338, Mar. 8, 1996] 

§ 1.871–13 Taxation of individuals for 
taxable year of change of U.S. citi-
zenship or residence. 

(a) In general. (1) An individual who is 
a citizen or resident of the United 
States at the beginning of the taxable 
year but a nonresident alien at the end 
of the taxable year, or a nonresident 
alien at the beginning of the taxable 
year but a citizen or resident of the 
United States at the end of the taxable 
year, is taxable for such year as though 
his taxable year were comprised of two 
separate periods, one consisting of the 
time during which he is a citizen or 
resident of the United States and the 
other consisting of the time during 
which he is not a citizen or resident of 
the United States. Thus, for example, 
the income tax liability of an alien in-
dividual under chapter 1 of the Code for 
the taxable year in which he changes 
his residence will be computed under 
two different sets of rules, one relating 
to resident aliens for the period of resi-
dence and the other relating to non-
resident aliens for the period of non-
residence. However, in determining the 
taxable income for such year which is 
subject to the graduated rate of tax im-
posed by section 1 or 1201 of the Code, 
all income for the period of U.S. citi-
zenship or residence must be aggre-
gated with the income for the period of 
nonresidence which is effectively con-
nected for such year with the conduct 
of a trade or business in the United 
States. This section does not apply to 
alien individuals treated as residents 
for the entire taxable year under sec-
tion 6013 (g) or (h). These individuals 
are taxed under the rules in § 1.1–1(b). 

(2) For purposes of this section, an 
individual is deemed to be a citizen or 
resident of the United States for the 
day on which he becomes a citizen or 
resident of the United States, a non-
resident of the United States for the 
day on which he abandons his U.S. resi-
dence, and an alien for the day on 
which he gives up his U.S. citizenship. 

(b) Acquisition of U.S. citizenship or 
residence. Income from sources without 
the United States which is not effec-

tively connected with the conduct by 
the taxpayer of a trade or business in 
the United States is not taxable if re-
ceived by an alien individual while he 
is not a resident of the United States 
even though he becomes a citizen or 
resident of the United States after its 
receipt and before the close of the tax-
able year. However, income from 
sources without the United States 
which is not effectively connected with 
the conduct by the taxpayer of a trade 
or business in the United States is tax-
able if received by an individual while 
he is a citizen or resident of the United 
States, even though he earns the in-
come earlier in the taxable year while 
he is neither a citizen nor resident of 
the United States. 

(c) Abandonment of U.S. citizenship or 
residence. Income from sources without 
the United States which is not effec-
tively connected with the conduct by 
the taxpayer of a trade or business in 
the United States is not taxable if re-
ceived by an alien individual while he 
is not a resident of the United States, 
even though he earns the income ear-
lier in the taxable year while he is a 
citizen or resident of the United 
States. However, income from sources 
without the United States which is not 
effectively connected with the conduct 
by the taxpayer of a trade or business 
in the United States is taxable if re-
ceived by an individual while he is a 
citizen or resident of the United 
States, even though he abandons his 
U.S. citizenship or residence after its 
receipt and before the close of the tax-
able year. 

(d) Special rules—(1) Method of ac-
counting. Paragraphs (b) and (c) of this 
section may not apply to an individual 
who for the taxable year uses an ac-
crual method of accounting. 

(2) Deductions for personal exemptions. 
An alien individual to whom this sec-
tion applies is entitled to deduct one 
personal exemption for the taxable 
year under section 151. In addition, he 
is entitled to such additional exemp-
tions as are allowed as a deduction 
under section 151 but only to the extent 
the amount of such additional exemp-
tions do not exceed his taxable income 
(determined without regard to any de-
duction for personal exemptions) for 
the period in the taxable year during 
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which he is a citizen or resident of the 
United States. This subparagraph does 
not apply to the extent it is incon-
sistent with section 873, and the regu-
lations thereunder, or with the provi-
sions of an income tax convention to 
which the United States is a party. 

(3) Exclusion of dividends received. In 
determining the $100 exclusion for the 
taxable year provided by section 116 in 
respect of certain dividends, only those 
dividends for the period during which 
the individual is neither a citizen nor 
resident of the United States may be 
taken into account as are effectively 
connected for the taxable year with the 
conduct of a trade or business in the 
United States. See § 1.116–1(e)(1). 

(e) Illustrations. The application of 
this section may be illustrated by the 
following examples: 

Example 1. A, a married alien individual 
who uses the calendar year as the taxable 
year and the cash receipts and disbursements 
method of accounting, becomes a resident of 
the United States on June 1, 1971. During the 
period of nonresidence from January 1, 1971, 
to May 31, 1971, inclusive, A receives $15,000 
income from sources without the United 
States which is not effectively connected 
with the conduct of a trade or business in the 
United States. During the period of residence 
from June 1, 1971, to December 31, 1971, A re-
ceives wages of $10,000, dividends of $200 from 
a foreign corporation, and dividends of $75 
from a domestic corporation qualifying 
under section 116(a). Of the amount of wages 
so received, $2,000 is for services performed 
by A outside the United States during the 
period of nonresidence. Total allowable de-
ductions (other than for personal exemp-
tions) amount to $700, none of which are de-
ductible under section 62 in computing ad-
justed gross income. For 1971 A’s spouse has 
no gross income and is not the dependent of 
another taxpayer. For 1971, A’s taxable in-
come is $8,200, all of which is subject to tax 
under section 1, as follows: 
Wages ...................................................................... $10,000 
Dividends from foreign corporation ......................... 200 
Dividends from domestic corporation ($75 less $75 

exclusion) ............................................................. 0 

Adjusted gross income ............................................ 10,200 
Less deductions: 

Personal exemptions (2×$650) ........ $1,300 
Other allowable deductions .............. 700 2,000 

Taxable income ....................................... ............ 8,200 

Example 2. The facts are the same as in ex-
ample 1 except that during the period of non-
residence from January 1, 1971, to May 31, 
1971, A receives from sources within the 

United States income of $1,850 which is effec-
tively connected with the conduct by A of a 
business in the United States and $350 in 
dividends from domestic corporations quali-
fying under section 116(a). Only $50 of these 
dividends are effectively connected with the 
conduct by A of a business in the United 
States. The assumption is made that there 
are no allowable deductions connected with 
such effectively connected income. For 1971, 
A has taxable income of $10,075 subject to tax 
under section 1 and $300 income subject to 
tax under section 871(a)(1)(A), as follows: 
Wages ...................................................................... $10,000 
Business income ...................................................... 1,850 
Dividends from foreign corporation ......................... 200 
Dividends from domestic corporation ($125 less 

$100 exclusion) .................................................... 25 

Adjusted gross income ............................................ 12,075 
Less deductions: 

Personal exemptions (2×$650) ........ $1,300 
Other allowable deductions .............. 700 2,000 

Taxable income subject to tax under section 1 ...... 10,075 

Income subject to tax under section 871(a)(1)(A) ... 300 

Example 3. A, a married alien individual 
with three children, uses the calendar year 
as the taxable year and the cash receipts and 
disbursements method of accounting. On Oc-
tober 1, 1971, A and his family become resi-
dents of the United States. During the period 
of nonresidence from January 1, 1971, to Sep-
tember 30, 1971, A receives income of $18,000 
from sources without the United States 
which is not effectively connected with the 
conduct of a trade or business in the United 
States and of $2,500 from sources within the 
United States which is effectively connected 
with the conduct of a business in the United 
States. It is assumed there are no allowable 
deductions connected with such effectively 
connected income. During the period of resi-
dence from October 1, 1971, to December 31, 
1971, A receives wages of $2,000, of which $400 
is for services performed outside the United 
States during the period of nonresidence. 
Total allowable deductions (other than for 
personal exemptions) amount to $250, none of 
which are deductible under section 62 in 
computing adjusted gross income. Neither 
the spouse nor any of the children has any 
gross income for 1971, and the spouse is not 
the dependent of another taxpayer for such 
year. For 1971, A’s taxable income is $1,850, 
all of which is subject to tax under section 1, 
as follows: 
Wages (residence period) ....................... $2,000 
Less: Allowable deductions ..................... 250 

Taxable income (without deduction for personal 
exemptions) (residence period) ........................... $1,750 

Business income (nonresidence period) ................. 2,500 

Total taxable income (without deduction for per-
sonal exemptions) ................................................ 4,250 
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Less deduction for personal exemptions: 
Taxpayer ........................................... 650 
Wife and 3 children (4×$650, but not 

to exceed $1,750) ......................... 1,750 2,400 

Taxable income ....................................... 1,850 

(f) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. There are no cor-
responding rules in this part for tax-
able years beginning before January 1, 
1967. 

[T.D. 7332, 39 FR 44226, Dec. 23, 1974, as 
amended by T.D. 7670, 45 FR 6928, Jan. 31, 
1980] 

§ 1.871–14 Rules relating to repeal of 
tax on interest of nonresident alien 
individuals and foreign corpora-
tions received from certain port-
folio debt investments. 

(a) General rule. No tax shall be im-
posed under section 871(a)(1)(A), 
871(a)(1)(C), 881(a)(1) or 881(a)(3) on any 
portfolio interest as defined in sections 
871(h)(2) and 881(c)(2) received by a for-
eign person. But see section 871(b) or 
882(a) if such interest is effectively 
connected with the conduct of a trade 
or business within the United States. 

(b) Rules concerning obligations in 
bearer form—(1) In general. Interest (in-
cluding original issue discount) with 
respect to an obligation in bearer form 
is portfolio interest within the mean-
ing of section 871(h)(2)(A) or 881(c)(2)(A) 
only if it is paid with respect to an ob-
ligation issued after July 18, 1984, that 
is described in section 163(f)(2)(B) and 
the regulations under that section and 
an exception under section 871(h) or 
881(c) does not apply. Any obligation 
that is not in registered form as de-
fined in paragraph (c)(1)(i) of this sec-
tion is an obligation in bearer form. 

(2) Coordination with withholding and 
reporting rules. For an exemption from 
withholding under section 1441 with re-
spect to obligations described in this 
paragraph (b), see § 1.1441–1(b)(4)(i). For 
rules relating to an exemption from 
Form 1099 reporting and backup with-
holding under section 3406, see section 
6049 and § 1.6049–5(b)(8) for the payment 
of interest and § 1.6045–1(g)(1)(ii) for the 
redemption, retirement, or sale of an 
obligation in bearer form. 

(c) Rules concerning obligations in reg-
istered form—(1) In general—(i) Obliga-
tion in registered form. For purposes of 

this section, an obligation is in reg-
istered form only as provided in this 
paragraph (c)(1)(i). The conditions for 
an obligation to be considered in reg-
istered form are identical to the condi-
tions described in § 5f.103–1 of this chap-
ter. Therefore, an obligation that 
would be an obligation in registered 
form except for the fact that it can be 
converted at any time in the future 
into an obligation that is not in reg-
istered form shall not be an obligation 
in registered form. An obligation that 
is not in registered form by reason of 
the preceding sentence may neverthe-
less be in registered form, but only 
after the possibility of conversion is 
terminated. An obligation that is not 
in registered form and can be converted 
into an obligation that would meet the 
requirements of this paragraph (c)(1)(i) 
for being in registered form shall be 
considered in registered form only 
after the conversion is effected. For 
purposes of this section, an obligation 
is convertible if the obligation can be 
transferred by any means not described 
in § 5f.103–1(c) of this chapter. An obli-
gation is treated as an obligation in 
registered form if— 

(A) The obligation is registered as to 
both principal and any stated interest 
with the issuer (or its agent) and trans-
fer of the obligation may be effected 
only by surrender of the old instru-
ment, and either the reissuance by the 
issuer of the old instrument to the new 
holder or the issuance by the issuer of 
a new instrument to the new holder; 

(B) The right to the principal of, and 
stated interest on, the obligation may 
be transferred only through a book 
entry system maintained by the issuer 
(or its agent) described in this para-
graph (c)(1)(i)(B). An obligation shall 
be considered transferable through a 
book entry system if the ownership of 
an interest in the obligation, is re-
quired to be reflected in a book entry, 
whether or not physical securities are 
issued. A book entry is a record of own-
ership that identifies the owner of an 
in interest in the obligation; or 

(C) It is registered as to both prin-
cipal and any stated interest with the 
issuer (or its agent) and may be trans-
ferred by way of either of the methods 
described in paragraph (c)(1)(i) (A) or 
(B) of this section. 
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(ii) Requirements for portfolio interest 
qualification in the case of an obligation 
in registered form. Interest (including 
original issue discount) received on an 
obligation that is in registered form 
qualifies as portfolio interest only if— 

(A) The interest is paid on an obliga-
tion issued after July 18, 1984; 

(B) The interest would be subject to 
tax under section 871(a)(1)(A), 
871(a)(1)(C), 881(a)(1) or 881(a)(3) but for 
section 871(h) or 881(c); 

(C) A United States (U.S.) person oth-
erwise required to deduct and withhold 
tax under chapter 3 of the Internal 
Revenue Code (Code) receives a state-
ment that meets the requirements of 
section 871(h)(5) that the beneficial 
owner of the obligation is not a U.S. 
person; and 

(D) An exception under section 871(h) 
or 881(c) does not apply. 

(2) Required statement. For purposes of 
paragraph (c)(1)(ii)(C) of this section, a 
U.S. person will be considered to have 
received a statement that meets the re-
quirements of section 871(h)(5) if either 
it complies with one of the procedures 
described in this paragraph (c)(2) and 
does not have actual knowledge or rea-
son to know that the beneficial owner 
is a U.S. person or it complies with the 
procedures described in paragraph (d) 
or (e) of this section. 

(i) The U.S. person (or its authorized 
foreign agent described in § 1.1441– 
7(c)(2)) can reliably associate the pay-
ment with documentation upon which 
it can rely to treat the payment as 
made to a foreign beneficial owner in 
accordance with § 1.1441–1(e)(1)(ii). See 
§ 1.1441–1(b)(2)(vii) for rules regarding 
reliable association with documenta-
tion. 

(ii) The U.S. person (or its authorized 
foreign agent described in § 1.1441– 
7(c)(2)) can reliably associate the pay-
ment with a withholding certificate de-
scribed in § 1.1441–5(c)(2)(iv) from a per-
son claiming to be withholding foreign 
partnership and the foreign partnership 
can reliably associate the payment 
with documentation upon which it can 
rely to treat the payment as made to a 
foreign beneficial owner in accordance 
with § 1.1441–1(e)(1)(ii). 

(iii) The U.S. person (or its author-
ized foreign agent described in § 1.1441– 
7(c)(2)) can reliably associate the pay-

ment with a withholding certificate de-
scribed in § 1.1441–1(e)(3)(ii) from a per-
son representing to be a qualified inter-
mediary that has assumed primary 
withholding responsibility in accord-
ance with § 1.1441–1(e)(5)(iv) and the 
qualified intermediary can reliably as-
sociate the payment with documenta-
tion upon which it can rely to treat the 
payment as made to a foreign bene-
ficial owner in accordance with its 
agreement with the Internal Revenue 
Service (IRS). 

(iv) The U.S. person (or its author-
ized foreign agent described in § 1.1441– 
7(c)(2)) can reliably associate the pay-
ment with a withholding certificate de-
scribed in § 1.1441–1(e)(3)(v) from a per-
son claiming to be a U.S. branch of a 
foreign bank or of a foreign insurance 
company that is described in § 1.1441– 
1(b)(2)(iv)(A) or a U.S. branch des-
ignated in accordance with § 1.1441– 
1(b)(2)(iv)(E) and the U.S. branch can 
reliably associate the payment with 
documentation upon which it can rely 
to treat the payment as made to a for-
eign beneficial owner in accordance 
with § 1.1441–1(e)(1)(ii). 

(v) The U.S. person receives a state-
ment from a securities clearing organi-
zation, a bank, or another financial in-
stitution that holds customers’ securi-
ties in the ordinary course of its trade 
or business. In such case the statement 
must be signed under penalties of per-
jury by an authorized representative of 
the financial institution and must 
state that the institution has received 
from the beneficial owner a with-
holding certificate described in § 1.1441– 
1(e)(2)(i) (a Form W–8 or an acceptable 
substitute form as defined § 1.1441– 
1(e)(4)(vi)) or that it has received from 
another financial institution a similar 
statement that it, or another financial 
institution acting on behalf of the ben-
eficial owner, has received the Form 
W–8 from the beneficial owner. In the 
case of multiple financial institutions 
between the beneficial owner and the 
U.S. person, this statement must be 
given by each financial institution to 
the one above it in the chain. No par-
ticular form is required for the state-
ment provided by the financial institu-
tions. However, the statement must 
provide the name and address of the 
beneficial owner, and a copy of the 
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Form W–8 provided by the beneficial 
owner must be attached. The state-
ment is subject to the same rules de-
scribed in § 1.1441–1(e)(4) that apply to 
intermediary Forms W–8 described in 
§ 1.1441–1(e)(3)(iii). If the information on 
the Form W–8 changes, the beneficial 
owner must so notify the financial in-
stitution acting on its behalf within 30 
days of such changes, and the financial 
institution must promptly so inform 
the U.S. person. This notice also must 
be given if the financial institution has 
actual knowledge that the information 
has changed but has not been so in-
formed by the beneficial owner. In the 
case of multiple financial institutions 
between the beneficial owner and the 
U.S. person, this notice must be given 
by each financial institution to the in-
stitution above it in the chain. 

(vi) The U.S. person complies with 
procedures that the U.S. competent au-
thority may agree to with the com-
petent authority of a country with 
which the United States has an income 
tax treaty in effect. 

(3) Time for providing certificate or doc-
umentary evidence—(i) General rule. In-
terest on a registered obligation shall 
qualify as portfolio interest if the with-
holding certificate or documentary evi-
dence that must be provided is fur-
nished before expiration of the bene-
ficial owner’s period of limitation for 
claiming a refund of tax with respect 
to such interest. See, however, § 1.1441– 
1(b)(7) for consequences to a with-
holding agent that makes a payment 
without withholding even though it 
cannot reliably associate the payment 
with the documentation prior to the 
payment. If a withholding agent with-
holds an amount under chapter 3 of the 
Code because it cannot reliably asso-
ciate the payment with the documenta-
tion for the beneficial owner on the 
date of payment, the beneficial owner 
may nevertheless claim the benefit of 
an exemption from tax under this sec-
tion by claiming a refund or credit for 
the amount withheld based upon the 
procedures described in §§ 1.1464–1 and 
301.6402–3(e) of this chapter. For this 
purpose, the taxpayer must attach a 
withholding certificate described in 
§ 1.1441–1(e)(2)(i) to the income tax filed 
for claiming a refund of tax. In the al-
ternative, adjustments to any amount 

of overwithheld tax may be made under 
the procedures described in § 1.1461–2(a) 
(for example, if the beneficial owner 
furnishes documentation to the with-
holding agent before the due date for 
filing the return required under 
§ 1.1461–1(b) with respect to that pay-
ment). 

(ii) Example. The following example 
illustrates the rules of this paragraph 
(c)(3) and their coordination with 
§ 1.1441–1(b)(7): 

Example. A is a withholding agent who, on 
October 12, 2001, pays interest on a registered 
obligation to B, a foreign corporation. B is a 
calendar year taxpayer, engaged in the con-
duct of a trade or business in the United 
States, and is, therefore, required to file an 
annual income tax return on Form 1120F. 
The interest, however, is not effectively con-
nected with B’s U.S. trade or business. On 
the date of payment, B has not furnished, 
and A cannot associate the payment with 
documentation for B. However, A does not 
withhold under section 1442, even though, 
under § 1.1441–1(b)(3)(iii)(A), A should pre-
sume that B is a foreign person, because A’s 
communications with B are mailed to an ad-
dress in a foreign country. Assuming that B 
files a return for its taxable year ending De-
cember 31, 2001, and that its statute of limi-
tations period with regard to that year ex-
pires on June 15, 2005, the interest paid on 
October 12, 2001, may qualify as portfolio in-
terest only if B provides appropriate docu-
mentation to A on or before June 15, 2005. If 
B does not provide the documentation on or 
before June 15, 2005, and does not pay the 
tax, A is liable for the tax under section 1463, 
even if B provides the documentation to A 
after June 15, 2005. Therefore, the provisions 
in § 1.1441–1(b)(7), regarding late-received doc-
umentation would not help A avoid liability 
for tax under section 1463 even if the docu-
mentation is furnished within the statute of 
limitations period of A. This is because, in a 
case involving interest, the documentation 
received within the limitations period of the 
beneficial owner serves as a condition for the 
interest to qualify as portfolio interest. 
When documentation is received after the 
expiration of the beneficial owner’s limita-
tions period, the interest can no longer qual-
ify as portfolio interest. On the other hand, 
A could rely on documentation that it re-
ceives after the expiration of B’s limitations 
period to establish B’s right to a reduced 
rate of withholding under an applicable in-
come tax treaty (since, in such a case, a 
claim of treaty benefits is not conditioned 
upon providing documentation prior to the 
expiration of the beneficial owner’s limita-
tions period). 
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(4) Coordination with withholding and 
reporting rules. For an exemption from 
withholding under section 1441 with re-
spect to obligations described in this 
paragraph (c), see § 1.1441–1(b)(4)(i). For 
rules applicable to withholding certifi-
cates, see § 1.1441–1(e)(4). For rules re-
garding documentary evidence, see 
§ 1.6049–5(c)(1). For application of pre-
sumptions when the U.S. person cannot 
reliably associate the payment with 
documentation, see § 1.1441–1(b)(3). For 
standards of knowledge applicable to 
withholding agents, see § 1.1441–7(b). 
For rules relating to an exemption 
from Form 1099 reporting and backup 
withholding under section 3406, see sec-
tion 6049 and § 1.6049–5(b)(8) for the pay-
ment of interest and § 1.6045–1(g)(1)(i) 
for the redemption, retirement, or sale 
of an obligation in registered form. For 
rules relating to reporting on Forms 
1042 and 1042–S, see § 1.1461–1 (b) and (c). 

(d) Application of repeal of 30-percent 
withholding to pass-through certificates— 
(1) In general. Interest received on a 
pass-through certificate qualifies as 
portfolio interest under section 
871(h)(2) or 881(c)(2) if the interest sat-
isfies the conditions described in para-
graph (b)(1), (c)(1), or (e) of this section 
without regard to whether any obliga-
tion held by the fund or trust to which 
the pass-through certificate relates is 
described in paragraph (b)(1), (c)(1)(ii), 
or (e) of this section. This paragraph 
(d)(1) applies only to payments made to 
the holder of the pass-through certifi-
cate from the trustee of the pass- 
through trust and does not apply to 
payments made to the trustee of the 
pass-through trust. For example, a 
mortgage pass-through certificate in 
bearer form must meet the require-
ments set forth in paragraph (b)(1) of 
this section, but the obligations held 
by the fund or trust to which the mort-
gage pass-through certificate relates 
need not meet the requirements set 
forth in paragraph (b)(1), (c)(1)(ii), or 
(e) of this section. However, for pur-
poses of paragraphs (b)(1), (c)(1)(ii), and 
(e) of this section and section 127 of the 
Tax Reform Act of 1984, a pass-through 
certificate will be considered as issued 
after July 18, 1984, only to the extent 
that the obligations held by the fund or 
trust to which the pass-through certifi-

cate relates are issued after July 18, 
1984. 

(2) Interest in REMICs. Interest re-
ceived on a regular or residual interest 
in a REMIC qualifies as portfolio inter-
est under section 871(h)(2) or 881(c)(2) if 
the interest satisfies the conditions de-
scribed in paragraph (b)(1), (c)(1)(ii), or 
(e) of this section. For purposes of 
paragraph (b)(1), (c)(1)(ii), or (e) of this 
section, interest on a regular interest 
in a REMIC is not considered interest 
on any mortgage obligations held by 
the REMIC. The foregoing rule, how-
ever, applies only to payments made to 
the holder of the regular interest from 
the REMIC and does not apply to pay-
ments made to the REMIC. For pur-
poses of paragraph (b)(1), (c)(1)(ii), or 
(e) of this section, interest on a resid-
ual interest in a REMIC is considered 
to be interest on or with respect to the 
obligations held by the REMIC, and not 
on or with respect to the residual in-
terest. For purposes of paragraphs 
(b)(1), (c)(1)(ii), and (e) of this section 
and section 127 of the Tax Reform Act 
of 1984, a residual interest in a REMIC 
will be considered as issued after July 
18, 1984, only to the extent that the ob-
ligations held by the REMIC are issued 
after July 18, 1984, but a regular inter-
est in a REMIC will be considered as 
issued after July 18, 1984, if the regular 
interest was issued after July 18, 1984, 
without regard to the date on which 
the mortgage obligations held by the 
REMIC were issued. 

(3) Date of issuance. In general, a 
mortgage pass-through certificate will 
be considered to have been issued after 
July 18, 1984, if all of the mortgages 
held by the fund or trust were issued 
after July 18, 1984. If some of the mort-
gages held by the fund or trust were 
issued before July 19, 1984, then the 
portion of any interest payment which 
represents interest on those mortgages 
shall not be considered to be portfolio 
interest. The preceding sentence shall 
not apply, however, if all of the fol-
lowing conditions are satisfied: 

(i) The mortgage pass-through cer-
tificate is issued after December 31, 
1986; 

(ii) Payment of the mortgage pass- 
through certificate is guaranteed by, 
and a guarantee commitment has been 
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issued by, an entity that is inde-
pendent from the issuer of the under-
lying obligation; 

(iii) The guarantee commitment with 
respect to the mortgage pass-through 
certificate cannot have been issued 
more than 14 months prior to the date 
on which the mortgage pass-through 
certificate is issued; and 

(iv) The fund or trust to which the 
mortgage pass-through certificate re-
lates cannot contain mortgage obliga-
tions on which the first scheduled 
monthly payment of principal and in-
terest was made more than twelve 
months before the date on which the 
guarantee commitment was made. 

(e) Foreign-targeted registered obliga-
tions—(1) General rule. The statement 
described in paragraph (c)(1)(ii)(C) of 
this section is not required with re-
spect to interest paid on a registered 
obligation that is targeted to foreign 
markets in accordance with the provi-
sions of paragraph (e)(2) of this section 
if the interest is paid by a U.S. person, 
a withholding foreign partnership, or a 
U.S. branch described in § 1.1441– 
1(b)(2)(iv) (A) or (E) to a registered 
owner at an address outside the United 
States, provided that the registered 
owner is a financial institution de-
scribed in section 871(h)(5)(B). In that 
case, the U.S. person otherwise re-
quired to deduct and withhold tax may 
treat the interest as portfolio interest 
if it does not have actual knowledge 
that the beneficial owner is a United 
States person and if it receives the cer-
tificate described in paragraph (e)(3)(i) 
of this section from a financial institu-
tion or member of a clearing organiza-
tion, which member is the beneficial 
owner of the obligation, or the docu-
mentary evidence or statement de-
scribed in paragraph (e)(3)(ii) of this 
section from the beneficial owner, in 
accordance with the procedures de-
scribed in paragraph (e)(4) of this sec-
tion. 

(2) Definition of a foreign-targeted reg-
istered obligation. An obligation is con-
sidered to be targeted to foreign mar-
kets for purposes of paragraph (e)(1) of 
this section if it is sold (or resold in 
connection with its original issuance) 
only to foreign persons (or to foreign 
branches of United States financial in-
stitutions described in section 

871(h)(5)(B)) in accordance with proce-
dures similar to those prescribed in 
§ 1.163–5(c)(2)(i) (A), (B), or (D). How-
ever, the provisions of that section 
that require an obligation to be offered 
for sale or resale in connection with its 
original issuance only outside the 
United States do not apply with re-
spect to registered obligations offered 
for sale through a public auction. Simi-
larly, the provisions of that section 
that require delivery to be made out-
side the United States do not apply to 
registered obligations offered for sale 
through a public auction if the obliga-
tions are considered to be in registered 
form by virtue of the fact that they 
may be transferred only through a 
book entry system. The obligation, if 
evidenced by a physical document 
other than a confirmation receipt, 
must contain on its face a legend indi-
cating that it has been sold (or resold 
in connection with its original 
issuance) in accordance with those pro-
cedures. 

(3) Documentation. A certificate de-
scribed in paragraph (e)(3)(i) of this 
section is required if the United States 
person otherwise required to deduct 
and withhold tax (the withholding 
agent) pays interest to a financial in-
stitution described in section 
871(h)(5)(B) or to a member of a clear-
ing organization, which member is the 
beneficial owner of the obligation. The 
documentation described in paragraph 
(e)(3)(ii) of this section is required if a 
withholding agent pays interest to a 
beneficial owner that is neither a fi-
nancial institution described in section 
871(h)(5)(B) nor a member of a clearing 
organization. 

(i) Interest paid to a financial institu-
tion or a member of a clearing organiza-
tion—(A) Requirement of a certificate—(1) 
If the withholding agent pays interest 
to a financial institution described in 
section 871(h)(5)(B) or to a member of a 
clearing organization, which member is 
the beneficial owner of the obligation, 
the withholding agent must receive a 
certificate which states that, beginning 
at the time the last preceding certifi-
cate under this paragraph (e)(3)(i) was 
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provided and while the financial insti-
tution or clearing organization mem-
ber has held the obligation, with re-
spect to each foreign-targeted reg-
istered obligation which has been held 
by the person providing the certificate 
at any time since the provision of such 
last preceding certificate, either— 

(i) The beneficial owner of the obliga-
tion has not been a United States per-
son on each interest payment date; or 

(ii) If the person providing the certifi-
cate is a financial institution which is 
holding or has held an obligation on be-
half of the beneficial owner, the bene-
ficial owner of the obligation has been 
a United States person on one or more 
interest payment dates (identifying 
such date or dates), and the person 
making the certification has forwarded 
or will forward the appropriate United 
States beneficial ownership notifica-
tion to the withholding agent in ac-
cordance with the provisions of para-
graph (e)(4) of this section. 

(2) The person providing the certifi-
cate need not state the foregoing where 
no previous certificate has been re-
quired to be provided by the payee to 
the withholding agent under this para-
graph (e)(3)(i). 

(B) Additional representations. Wheth-
er or not a previous certificate has 
been required to be provided with re-
spect to the obligation, each certificate 
furnished pursuant to the provisions in 
this paragraph (e)(3)(i) must further 
state that, for each foreign-targeted 
registered obligation held and every 
other such obligation to be acquired 
and held by the person providing the 
certificate during the period beginning 
on the date of the certificate and end-
ing on the date the next certificate is 
required to be provided, the beneficial 
owner of the obligation will not be a 
United States person on each interest 
payment date while the financial insti-
tution or clearing organization mem-
ber holds the obligation and that, if the 
person providing the certificate is a fi-
nancial institution which is holding or 
will be holding the obligation on behalf 
of a beneficial owner, such person will 
provide a United States beneficial own-
ership notification to the withholding 
agent (and a clearing organization that 
is not a withholding agent where a 
member organization is required by 

this paragraph (e)(3) to furnish the 
clearing organization with a state-
ment) in accordance with paragraph 
(e)(4) of this section in the event such 
certificate (or statement in the case of 
a statement provided by a member or-
ganization to a clearing organization 
that is not a withholding agent) is or 
becomes untrue with respect to any ob-
ligation. A clearing organization is an 
entity which is in the business of hold-
ing obligations for member organiza-
tions and transferring obligations 
among such members by credit or debit 
to the account of a member without 
the necessity of physical delivery of 
the obligation. 

(C) Obligation must be identified. The 
certificate described in paragraph 
(e)(3)(ii)(A) of this section must iden-
tify the obligation or obligations with 
respect to which it is given, except 
where the certification is given with 
respect to an obligation that has not 
been acquired at the time the certifi-
cation is made. An obligation is identi-
fied if it or the larger issuance of which 
it is a part is described on a list (e.g., 
$5 million principal amount of 12% de-
bentures of ABC Savings and Loan As-
sociation due February 25, 1995, $3 mil-
lion principal amount of 10% U.S. 
Treasury notes due May 28, 1990) of all 
registered obligations targeted to for-
eign markets held by or on behalf of 
the person providing the certificate 
and the list is attached to, and incor-
porated by reference into, the certifi-
cate. The certificate must identify and 
provide the address of the person fur-
nishing the certificate. 

(D) Payment to a depository of a clear-
ing organization. If the withholding 
agent pays interest to a depository of a 
clearing organization, then the clear-
ing organization must provide the cer-
tificate described in this paragraph 
(e)(3)(i) to the withholding agent. Any 
certificate that is provided by a clear-
ing organization must state that the 
clearing organization has received a 
statement from each member which 
complies with the provisions of this 
paragraph (e)(3)(i) and of paragraph 
(e)(4) of this section (as if the clearing 
organization were the withholding 
agent and regardless of whether the 
member is a financial institution de-
scribed in section 871(h)(5)(B)). 
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(E) Statement in lieu of Form W–8. Sub-
ject to the requirements set out in 
paragraph (e)(4) of this section, a cer-
tificate or statement in the form de-
scribed in this paragraph (e)(3)(i), in 
conjunction with the next annual cer-
tificate or statement, will serve as the 
certificate that may be provided in lieu 
of a Form W–8 with respect to interest 
on all foreign-targeted registered obli-
gations held by the person making the 
certification or statement and which is 
paid to such person within the period 
beginning on the date of the certificate 
and ending on the date the next certifi-
cate is required to be provided. 

(F) Electronic transmission. The cer-
tificate described in this paragraph 
(e)(3)(i) may be provided electronically 
under the terms and conditions of 
§ 1.163–5(c)(2)(i)(D)(3)(ii). 

(ii) Payment to a person other than a 
financial institution or member of a clear-
ing organization. If the withholding 
agent pays interest to the beneficial 
owner of an obligation that is neither a 
financial institution described in sec-
tion 871(h)(5)(B) nor a member of a 
clearing organization, then such owner 
must provide the withholding agent a 
statement described in paragraph 
(c)(1)(ii)(C) of this section. 

(4) Applicable procedures regarding doc-
umentation—(i) Procedures applicable to 
certificates required under paragraph 
(e)(3)(i) of this section—(A) Time for pro-
viding certificate. Where no previous 
certificate for foreign-targeted reg-
istered obligations has been provided 
to the withholding agent by the person 
providing the certificate under para-
graph (e)(3)(i) of this section, such cer-
tificate must be provided within the 
period beginning 90 days prior to the 
first interest payment date on which 
the person holds a foreign-targeted reg-
istered obligation. The withholding 
agent may, in its discretion, withhold 
under section 1441(a), 1442(a), or 1443 if 
the certificate is not received by the 
date 30 days prior to the interest pay-
ment. Thereafter the certificate must 
be filed within the period beginning on 
January 15 and ending January 31 of 
each year. If a certificate provided pur-
suant to the first sentence of this para-
graph (e)(4)(i)(A) is provided during the 
period beginning on January 15 and 
ending on January 31 of any year, then 

no other certificate need be provided 
during such period in such year. 

(B) Change of status notification on 
Form W–9. If, on any interest payment 
date after the obligation was acquired 
by the person making the certification, 
the beneficial owner of the obligation 
is a U.S. person, then the person to 
whom the withholding agent pays in-
terest must furnish the withholding 
agent with a U.S. beneficial ownership 
notification within 30 days after such 
interest payment date. A U.S. bene-
ficial ownership notification must in-
clude a statement that the beneficial 
owner of the obligation has been a U.S. 
person on an interest payment date 
(identifying such date), that such 
owner has provided to the person pro-
viding the notification a Form W–9 (or 
a substitute form that is substantially 
similar to Form W–9 and completed 
under penalties of perjury), and that 
the person providing the notification 
has been and will be complying with 
the information reporting require-
ments of section 6049, if applicable. 

(C) Alternative notification statement. 
Where the person providing the notifi-
cation described in paragraph 
(e)(4)(i)(B) of this section is neither a 
controlled foreign corporation within 
the meaning of section 957(a), nor a for-
eign corporation 50-percent or more of 
the gross income of which from all 
sources for the three-year period end-
ing with the close of the taxable year 
preceding the date of the statement 
was effectively connected with the con-
duct of trade or business in the United 
States, such person must attach to the 
notification a copy of the Form W–9 (or 
substitute form that is substantially 
similar to Form W–9 and completed 
under penalties of perjury) provided by 
the beneficial owner. When a person 
that provides the U.S. beneficial own-
ership notification does not attach to 
it a copy of such Form W–9 (or sub-
stitute form that is substantially simi-
lar to Form W–9 and completed under 
penalties of perjury), such person must 
state that it is either a controlled for-
eign corporation within the meaning of 
section 957(a), or a foreign corporation 
50-percent or more of the gross income 
of which from all sources for the three- 
year period ending with the close of its 
taxable year preceding the date of the 
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statement was effectively connected 
with the conduct of a trade or business 
in the United States. A withholding 
agent that receives a Form W–9 (or a 
substitute form that is substantially 
similar to Form W–9 and completed 
under penalties of perjury) must send a 
copy of such form to the IRS, at such 
address as the IRS shall indicate, with-
in 30 days after receiving it and must 
attach a statement that the Form W–9 
or substitute form was provided pursu-
ant to this paragraph (e)(4) with re-
spect to a U.S. person that has owned a 
foreign-targeted registered obligation 
on one or more interest payment dates. 

(D) Failure to provide notification. If 
either a Form W–9 (or a substitute 
form that is substantially similar to a 
Form W–9 and completed under pen-
alties of perjury) or the statement de-
scribed in paragraph (e)(4)(i)(C) of this 
section is not attached to the U.S. ben-
eficial ownership notification provided 
pursuant to paragraph (e)(4)(i)(B) of 
this section, the withholding agent is 
required to withhold under section 
1441, 1442, or 1443 on a payment of inter-
est made after the withholding agent 
has received the notification unless 
such form or statement (or a statement 
that the beneficial owner of the obliga-
tion is no longer a U.S. person) is re-
ceived before the interest payment 
date from the person who provided the 
notification (or transferee). If, during 
the period beginning on the next Janu-
ary 15 and ending on the next January 
31, such person certifies as set out in 
paragraph (e)(3)(i) of this section (sub-
ject to paragraph (e)(3)(i)(A)(2) of this 
section) then the withholding agent is 
not required to withhold during the 
year following such certification (un-
less such person again provides a U.S. 
beneficial ownership notification with-
out attaching a Form W–9 or substitute 
form that is substantially similar to 
Form W–9 and completed under pen-
alties of perjury or the statement de-
scribed in paragraph (e)(4)(i)(C) of this 
section). 

(E) Procedures for clearing organiza-
tions. Within the period beginning 10 
days before the end of the calendar 
quarter and ending on the last day of 
each calendar quarter, any clearing or-
ganization (including a clearing orga-
nization that is a withholding agent) 

relying on annual certificates or state-
ments from its member organizations, 
as set forth in paragraph (e)(3)(i) of this 
section, must send each member orga-
nization having submitted such certifi-
cate or statement a reminder that the 
member organization must give the 
clearing organization a U.S. beneficial 
ownership notification in the cir-
cumstances described in paragraph 
(e)(4)(i)(B) of this section. 

(F) Retention of certificates. The cer-
tificate described in paragraph (e)(3)(i) 
of this section must be retained in the 
records of the withholding agent for 
four years from the end of the calendar 
year in which it was received. The 
statement described in paragraph 
(e)(3)(i) of this section that is received 
by a clearing organization from a 
member organization must be retained 
in the records of the clearing organiza-
tion for four years from the end of the 
calendar year in which it was received. 

(G) No reporting requirement. The 
withholding agent who receives the 
certificate described in paragraph 
(e)(3)(i) of this section is not required 
to file Form 1042S to report payments 
under § 1.1461–1 (b) or (c) of interest 
that are made with respect to foreign- 
targeted registered obligations held by 
the person providing the certificate 
and are made within the period begin-
ning with the certificate date and end-
ing on the last date for filing the next 
certificate. 

(ii) Procedures regarding certificates re-
quired under paragraph (e)(3)(ii) of this 
section—(A) Time for providing certifi-
cate. The statement described in para-
graph (e)(3)(ii) of this section must be 
provided to the withholding agent 
within the period beginning 90 days 
prior to and ending on the first interest 
payment date on which the with-
holding agent pays interest to the ben-
eficial owner. The withholding agent 
may, in its discretion, withhold under 
section 1441(a), 1442(a), or 1443 if the 
statement is not received by the date 
30 days prior to the interest payment. 
The beneficial owner must confirm to 
the withholding agent the continuing 
validity of the documentary evidence 
within the period beginning 90 days 
prior to the first day of the third cal-
endar year following the provision of 
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such evidence and during the same pe-
riod every three years thereafter while 
the owner still owns the obligation. 
The withholding agent who receives 
the statement described in paragraph 
(e)(3)(ii) of this section is not required 
to report payments of interest under 
§ 1.1461–1(b) or (c) if the payments are 
made with respect to foreign-targeted 
registered obligations held by the per-
son who provides the statement and 
are made within the period beginning 
with the date on which the statement 
is provided and ending on the last date 
for confirming the validity of the 
statement. The statement received for 
purposes of paragraph (e)(3)(ii) of this 
section is subject to the applicable pro-
cedures set forth in § 1.1441–1(e)(4). 

(B) Change of status notification on 
Form W–9. If on any interest payment 
date after the obligation was acquired 
by the person providing the statement 
described in paragraph (e)(3)(ii) of this 
section, the beneficial owner of the ob-
ligation is a U.S. person, then the bene-
ficial owner must so inform the with-
holding agent within 30 days after such 
interest payment date and must pro-
vide a Form W–9 (or substitute form 
that is substantially similar completed 
under penalties of perjury) to the with-
holding agent. However, the beneficial 
owner is not required to provide an-
other Form W–9 (or substitute form 
that is substantially similar and com-
pleted under penalties of perjury) if 
such person has already provided it to 
the withholding agent within the same 
calendar year. 

(iii) Disqualification of documentation. 
In accordance with the provisions of 
section 871(h)(4), the Secretary may 
make a determination in appropriate 
cases that a certificate or statement by 
any person, or class of persons, does 
not satisfy the requirements of that 
section. Should that determination be 
made, all payments of interest that 
otherwise qualify as portfolio interest 
to that person would become subject to 
30-percent withholding under section 
1441(a), 1442(a), or 1443. 

(iv) Special effective date. Notwith-
standing the foregoing requirements of 
this section— 

(A) Any certificate that is required 
to be filed with the withholding agent 
during the period beginning on Janu-

ary 15 and ending on January 31, 1986, 
is not required to state that the bene-
ficial owner of an obligation, prior to 
the date of the certificate, either was 
not a United States person or was a 
United States person if the obligation 
was acquired by the person providing 
the certificate on or before September 
19, 1985; and 

(B) All of the requirements of this 
paragraph (e), as in effect prior to the 
effective date of these amendments, 
shall remain effective with respect to 
each interest payment prior to the fil-
ing of the certificate described in para-
graph (e)(4)(iv)(A) of this section, ex-
cept that the provisions of paragraph 
(e)(3) of this section relating to which 
persons are required to receive certifi-
cates or statements and paragraph 
(e)(3)(ii) or (4)(ii) of this section shall 
become effective with respect to each 
interest payment after September 20, 
1985. 

(5) Information reporting. See § 1.6049– 
5(b)(7) for special information report-
ing rules applicable to interest on for-
eign-targeted registered obligations. 
See § 1.6045–1(g)(1)(ii) for information 
reporting rules applicable to the re-
demption, retirement, or sale of for-
eign-targeted registered obligations. 

(f) Securities lending transactions. For 
applicable rules regarding substitute 
interest payments received pursuant to 
a securities lending transaction or a 
sale-repurchase transaction, see 
§§ 1.871–7(b)(2) and 1.881–2(b)(2). 

(g) Portfolio interest not to include in-
terest received by 10-percent share-
holders—(1) In general. For purposes of 
section 871(h), the term portfolio interest 
shall not include any interest received 
by a 10-percent shareholder. 

(2) Ten-percent shareholder—(i) In gen-
eral. The term 10-percent shareholder 
means— 

(A) In the case of an obligation issued 
by a corporation, any person who owns 
10-percent or more of the total com-
bined voting power of all classes of 
stock of such corporation entitled to 
vote; or 

(B) In the case of an obligation issued 
by a partnership, any person who owns 
10-percent or more of the capital or 
profits interest in such partnership. 

(ii) Ownership—(A) Stock ownership. 
For purposes of paragraph (g)(2)(i)(A) 
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of this section, stock owned means 
stock directly or indirectly owned and 
stock owned by reason of the attribu-
tion rules of section 318(a), as modified 
by section 871(h)(3)(C). 

(B) Ownership of partnership interest. 
For purposes of paragraph (g)(2)(i)(B) of 
this section, rules similar to the rules 
in paragraph (g)(2)(ii)(A) of this section 
shall be applied in determining the 
ownership of a capital or profits inter-
est in a partnership. 

(3) Application of 10-percent share-
holder test to partners receiving interest 
through a partnership—(i) Partner level 
test. Whether interest paid to a part-
nership and included in the distributive 
share of a partner that is a nonresident 
alien individual or foreign corporation 
is received by a 10 percent shareholder 
shall be determined by applying the 
rules of this paragraph (g) only at the 
partner level. 

(ii) Time at which 10-percent share-
holder test is applied. The determination 
of whether a nonresident alien indi-
vidual or foreign corporation that is a 
partner in a partnership is a 10-percent 
shareholder under the rules of section 
871(h)(3), section 881(c)(3), and this 
paragraph (g) with respect to interest 
paid to such partnership shall be made 
at the time that the withholding agent, 
absent the provisions of section 871(h), 
881(c) and the rules of this paragraph, 
would otherwise be required to with-
hold under sections 1441 and 1442 with 
respect to such interest. For example, 
in the case of U.S. source interest paid 
by a domestic corporation to a domes-
tic partnership or withholding foreign 
partnership (as defined in § 1.1441– 
5(c)(2)), the 10-percent shareholder test 
is applied when any distributions that 
include the interest are made to a for-
eign partner and, to the extent that a 
foreign partner’s distributive share of 
the interest has not actually been dis-
tributed, on the earlier of the date that 
the statement required under section 
6031(b) is mailed or otherwise provided 
to such partner, or the due date for fur-
nishing such statement. See § 1.1441– 
5(b)(2) and (c)(2)(iii). 

(4) Application of 10-percent share-
holder test to interest paid to a simple 
trust or grantor trust. Whether interest 
paid to a simple trust or grantor trust 
and distributed to or included in the 

gross income of a nonresident alien in-
dividual or foreign corporation that is 
a beneficiary or owner of such trust, as 
the case may be, is received by a 10- 
percent shareholder shall be deter-
mined by applying the rules of this 
paragraph (g) only at the beneficiary or 
owner level. The 10-percent shareholder 
test is applied with respect to a non-
resident alien individual or foreign cor-
poration that is a beneficiary of a sim-
ple trust or an owner of a grantor trust 
at the time that a withholding agent, 
absent any exceptions, would otherwise 
be required to withhold under sections 
1441 and 1442 with respect to such inter-
est. 

(h) Definitions. For purposes of this 
section, the terms U.S. person and for-
eign person have the meaning set forth 
in § 1.1441–1(c)(2), the term beneficial 
owner has the meaning set forth in 
§ 1.1441–1(c)(6), the term withholding 
agent has the meaning set forth in 
§ 1.1441–7(a); the term payee has the 
meaning set forth in § 1.1441–1(b)(2); and 
the term payment has the meaning set 
forth in § 1.1441–2(e). 

(i) Effective date—(1) In general. This 
section shall apply to payments of in-
terest made after December 31, 2000. 
The rules of paragraph (g) apply to in-
terest paid after April 12, 2007. Tax-
payers may choose to apply the rules of 
paragraph (g) to interest paid in any 
taxable year not closed by the period of 
limitations as of April 12, 2007, pro-
vided they do so consistently for all 
relevant partnerships during such 
years. 

(2) Transition rule. For purposes of 
this section, the validity of a Form W– 
8 that was valid on January 1, 1998, 
under the regulations in effect prior to 
January 1, 2001 (see 26 CFR parts 1 and 
35a, revised April 1, 1999) and expired, 
or will expire, at any time during 1998, 
is extended until December 31, 1998. 
The validity of a Form W–8 that is 
valid on or after January 1, 1999 re-
mains valid until its validity expires 
under the regulations in effect prior to 
January 1, 2001 (see 26 CFR parts 1 and 
35a, revised April 1, 1999) but in no 
event will such a form remain valid 
after December 31, 2000. The rule in 
this paragraph (h)(2), however, does not 
apply to extend the validity period of a 
Form W–8 that expired solely by reason 
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of changes in the circumstances of the 
person whose name is on the certifi-
cate. Notwithstanding the first three 
sentences of this paragraph (h)(2), a 
withholding agent or payor may choose 
to not take advantage of the transition 
rule in this paragraph (h)(2) with re-
spect to one or more withholding cer-
tificates valid under the regulations in 
effect prior to January 1, 2001 (see 26 
CFR parts 1 and 35a, revised April 1, 
1999) and, therefore, may choose to ob-
tain withholding certificates con-
forming to the requirements described 
in this section (new withholding cer-
tificates). For purposes of this section, 
a new withholding certificate is 
deemed to satisfy the documentation 
requirement under the regulations in 
effect prior to January 1, 2001 (see 26 
CFR parts 1 and 35a, revised April 1, 
1999). Further, a new withholding cer-
tificate remains valid for the period 
specified in § 1.1441–1(e)(4)(ii), regard-
less of when the certificate is obtained. 

[T.D. 8734, 62 FR 53416, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72184, 72187, Dec. 
31, 1998; T.D. 8856, 64 FR 73409, 73412, Dec. 30, 
1999; T.D. 9323, 72 FR 18387, Apr. 12, 2007; 72 
FR 26543, May 10, 2007] 

§ 1.872–1 Gross income of nonresident 
alien individuals. 

(a) In general—(1) Inclusions. The 
gross income of a nonresident alien in-
dividual for any taxable year includes 
only (i) the gross income which is de-
rived from sources within the United 
States and which is not effectively con-
nected for the taxable year with the 
conduct of a trade or business in the 
United States by that individual and 
(ii) the gross income, irrespective of 
whether such income is derived from 
sources within or without the United 
States, which is effectively connected 
for the taxable year with the conduct 
of a trade or business in the United 
States by that individual. For the de-
termination of the sources of income, 
see sections 861 through 863 and the 
regulations thereunder. For the deter-
mination of whether income from 
sources within or without the United 
States is effectively connected for the 
taxable year with the conduct of a 
trade or business in the United States, 
see sections 864(c) and 871 (c) and (d), 
§§ 1.864–3 through 1.864–7, and §§ 1.871–9 

and 1.871–10. For special rules for deter-
mining the income of an alien indi-
vidual who changes his residence dur-
ing the taxable year, see § 1.871–13. 

(2) Exchange transactions. Even 
though a nonresident alien individual 
who effects certain transactions in the 
United States in stocks, securities, or 
commodities during the taxable year 
may not, by reason of section 864(b)(2) 
and paragraph (c) or (d) of § 1.864–2, be 
engaged in trade or business in the 
United States during the taxable year 
through the effecting of such trans-
actions, nevertheless he shall be re-
quired to include in gross income for 
the taxable year the gains and profits 
from those transactions to the extent 
required by § 1.871–7 or § 1.871–8. 

(3) Exclusions. For exclusions from 
gross income, see § 1.872–2. 

(b) Individuals not engaged in U.S. 
business. In the case of a nonresident 
alien individual who at no time during 
the taxable year is engaged in trade or 
business in the United States, the gross 
income shall include only (1) the gross 
income from sources within the United 
States which is described in section 
871(a) and paragraphs (b), (c), and (d) of 
§ 1.871–7, and (2) the gross income from 
sources within the United States 
which, by reason of section 871 (c) or 
(d) and § 1.871–9 or § 1.871–10, is treated 
as effectively connected for the taxable 
year with the conduct of a trade or 
business in the United States by that 
individual. 

(c) Individuals engaged in U.S. busi-
ness. In the case of a nonresident alien 
individual who is engaged in trade or 
business in the United States at any 
time during the taxable year, the gross 
income shall include (1) the gross in-
come from sources within and without 
the United States which is effectively 
connected for the taxable year with the 
conduct of a trade or business in the 
United States by that individual, (2) 
the gross income from sources within 
the United States which, by reason of 
the election provided in section 871(d) 
and § 1.871–10, is treated as effectively 
connected for the taxable year with the 
conduct of a trade or business in the 
United States by that individual, and 
(3) the gross income from sources with-
in the United States which is described 
in section 871(a) and paragraphs (b), (c), 
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and (d) of § 1.871–7 and is not effectively 
connected for the taxable year with the 
conduct of a trade or business in the 
United States by that individual. 

(d) Special rules applicable to certain 
expatriates. For special rules for deter-
mining the gross income of a non-
resident alien individual who has lost 
U.S. citizenship with a principal pur-
pose of avoiding certain taxes, see sec-
tion 877(b)(1). 

(e) Alien resident of Puerto Rico. This 
section shall not apply in the case of a 
nonresident alien individual who is a 
bona fide resident of Puerto Rico dur-
ing the entire taxable year. See section 
876 and § 1.876–1. 

(f) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. For corresponding 
rules applicable to taxable years begin-
ning before January 1, 1967, see 26 CFR 
1.872–1 (Revised as of January 1, 1971). 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960, as 
amended by T.D. 7332, 39 FR 44228, Dec. 23, 
1974] 

§ 1.872–2 Exclusions from gross income 
of nonresident alien individuals. 

(a) Earnings of foreign ships or air-
craft—(1) Basic rule. So much of the in-
come from sources within the United 
States of a nonresident alien individual 
as consists of earnings derived from the 
operation of a ship or ships docu-
mented, or of aircraft registered, under 
the laws of a foreign country which 
grants an equivalent exemption to citi-
zens of the United States nonresident 
in that foreign country and to corpora-
tions organized in the United States 
shall not be included in gross income. 

(2) Equivalent exemption—(i) Ships. A 
foreign country which either imposes 
no income tax, or, in imposing an in-
come tax, exempts from taxation so 
much of the income of a citizen of the 
U.S. nonresident in that foreign coun-
try and of a corporation organized in 
the United States as consists of earn-
ings derived from the operation of a 
ship or ships documented under the 
laws of the United States is considered 
as granting an equivalent exemption 
for purposes of the exclusion from 
gross income of the earnings of a for-
eign ship or ships. 

(ii) Aircraft. A foreign country which 
either imposes no income tax, or, in 

imposing an income tax, exempts from 
taxation so much of the income of a 
citizen of the U.S. nonresident in that 
foreign country and of a corporation 
organized in the United States as con-
sists of earnings derived from the oper-
ation of aircraft registered under the 
laws of the United States is considered 
as granting an equivalent exemption 
for purposes of the exclusion from 
gross income of the earnings of foreign 
aircraft. 

(3) Definition of earnings. For purposes 
of subparagraphs (1) and (2) of this 
paragraph, compensation for personal 
services performed by an individual 
aboard a ship or aircraft does not con-
stitute earnings derived by such indi-
vidual from the operation of ships or 
aircraft. 

(b) Compensation paid by foreign em-
ployer to participants in certain exchange 
or training programs—(1) Exclusion from 
income. Compensation paid to a non-
resident alien individual for the period 
that the nonresident alien individual is 
temporarily present in the United 
States as a nonimmigrant under sub-
paragraph (F) (relating to the admis-
sion of students into the United States) 
or subparagraph (J) (relating to the ad-
mission of teachers, trainees, special-
ists, etc., into the United States) of 
section 101(a)(15) of the Immigration 
and Nationality Act (8 U.S.C. 
1101(a)(15) (F) or (J)) shall be excluded 
from gross income if the compensation 
is paid to such alien by his foreign em-
ployer. Compensation paid to a non-
resident alien individual by the U.S. of-
fice of a domestic bank which is acting 
as paymaster on behalf of a foreign em-
ployer constitutes compensation paid 
by a foreign employer for purposes of 
this paragraph if the domestic bank is 
reimbursed by the foreign employer for 
such payment. A nonresident alien in-
dividual who is temporarily present in 
the United States as a nonimmigrant 
under such subparagraph (J) includes a 
nonresident alien individual admitted 
to the United States as an ‘‘exchange 
visitor’’ under section 201 of the U.S. 
Information and Educational Exchange 
Act of 1948 (22 U.S.C. 1446), which sec-
tion was repealed by section 111 of the 
Mutual Education and Cultural Ex-
change Act of 1961 (75 Stat. 538). 
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(2) Definition of foreign employer. For 
purposes of this paragraph, the term 
‘‘foreign employer’’ means a non-
resident alien individual, a foreign 
partnership, a foreign corporation, or 
an office or place of business main-
tained in a foreign country or in a pos-
session of the United States by a do-
mestic corporation, a domestic part-
nership, or an individual who is a cit-
izen or resident of the United States. 
The term does not include a foreign 
government. However, see section 893 
and § 1.893–1. Thus, if a French citizen 
employed in the Paris branch of a 
banking company incorporated in the 
State of New York were admitted to 
the United States under section 
101(a)(15)(J) of the Immigration and 
Nationality Act to study monetary 
theory and continued to receive a sal-
ary from such foreign branch while 
studying in the United States, such 
salary would not be includable in his 
gross income. 

(c) Tax convention. Income of any 
kind which is exempt from tax under 
the provisions of a tax convention or 
treaty to which the United States is a 
party shall not be included in the gross 
income of a nonresident alien indi-
vidual. Income on which the tax is lim-
ited by tax convention shall be in-
cluded in the gross income of a non-
resident alien individual if it is not 
otherwise excluded from gross income. 
See §§ 1.871–12 and 1.894–1. 

(d) Certain bond income of residents of 
the Ryukyu Islands or the Trust Territory 
of the Pacific Islands. Income derived by 
a nonresident alien individual from a 
series E or series H U.S. savings bond 
shall not be included in gross income if 
such individual acquired the bond 
while he was a resident of the Ryukyu 
Islands or the Trust Territory of the 
Pacific Islands. It is not necessary that 
the individual continue to be a resident 
of such Islands or Trust Territory for 
the period when, without regard to sec-
tion 872(b)(4) and this paragraph, the 
income from the bond would otherwise 
be includible in his gross income under 
the provisions of section 446 or 454. 

(e) Certain annuities received under 
qualified plans. Pursuant to section 
871(f), income received by a non-
resident alien individual as an annuity 
under a qualified annuity plan de-

scribed in section 403(a)(1) (relating to 
taxation of employee annuities), or 
from a qualified trust described in sec-
tion 401(a) (relating to qualified pen-
sion, profit-sharing, and stock bonus 
plans) which is exempt from tax under 
section 501(a) (relating to exemption 
from tax on corporations, certain 
trusts, etc.), shall not be included in 
gross income, and shall be exempt from 
tax, for purposes of section 871 and 
§§ 1.871–7 and 1.871–8, if— 

(1) All of the personal services by rea-
son of which the annuity is payable 
were either— 

(i) Personal services performed out-
side the United States by an individual 
(whether or not the annuitant) who, at 
the time of performance of the serv-
ices, was a nonresident alien indi-
vidual, or 

(ii) Personal services performed in 
the United States by a nonresident 
alien individual (whether or not the an-
nuitant) which, by reason of section 
864(b)(1) (or corresponding provision of 
any prior law), were not personal serv-
ices causing such individual to be en-
gaged in trade or business in the 
United States during the taxable year, 
and 

(2) At the time the first amount is 
paid (even though paid in a taxable 
year beginning before January 1, 1967) 
as such annuity under such annuity 
plan, or by such trust, to (i) the indi-
vidual described in subparagraph (1) of 
this paragraph, or (ii) his nonresident 
alien beneficiary if such beneficiary is 
entitled to receive such first amount, 
90 percent or more of the employees or 
annuitants for whom contributions or 
benefits are provided under the annuity 
plan, or under the plan or plans of 
which the trust is a part, are citizens 
or residents of the United States. 
This paragraph shall apply whether or 
not the taxpayer is engaged in trade or 
business in the United States at any 
time during the taxable year in which 
the annuity is received. This paragraph 
shall not apply to distributions by an 
employees’ trust or from an annuity 
plan which give rise to gains described 
in section 402(a)(2) or 403(a)(2), which-
ever applies. See section 871(a)(1)(B) 
and paragraph (c)(1)(i) of § 1.871–7. For 
exemption from withholding of tax at 
source on an annuity which is exempt 
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from tax under section 871(f) and this 
paragraph, see paragraph (g) of § 1.1441– 
4. 

(f) Other exclusions. Income which is 
from sources without the United 
States, as determined under the provi-
sions of sections 861 through 863, and 
the regulations thereunder, is not in-
cluded in the gross income of a non-
resident alien individual unless such 
income is effectively connected for the 
taxable year with the conduct of a 
trade or business in the United States 
by that individual. To determine spe-
cific exclusions in the case of other 
items which are from sources within 
the United States, see the applicable 
sections of the Code. For special rules 
under a tax convention for determining 
the sources of income and for exclud-
ing, from gross income, income from 
sources without the United States 
which is effectively connected with the 
conduct of a trade or business in the 
United States, see the applicable tax 
convention. For determining which in-
come from sources without the United 
States is effectively connected with 
the conduct of a trade or business in 
the United States, see section 864(c)(4) 
and § 1.864–5. 

(g) Effective date. This section shall 
apply for taxable years beginning after 
December 31, 1966. For corresponding 
rules applicable to taxable years begin-
ning before January 4, 1967 see 26 CFR 
1.872–2 (Revised as of January 1, 1971). 

[T.D. 7332, 39 FR 44228, Dec. 23, 1974] 

§ 1.873–1 Deductions allowed non-
resident alien individuals. 

(a) General provisions—(1) Allocation of 
deductions. In computing the taxable 
income of a nonresident alien indi-
vidual the deductions otherwise allow-
able shall be allowed only if, and to the 
extent that, they are connected with 
income from sources within the United 
States. No deduction shall be allowed 
in respect of any item, or portion 
thereof, which is not connected with 
income from such sources. For this 
purpose, the proper apportionment and 
allocation of the deductions with re-
spect to sources of income within and 
without the United States shall be de-
termined as provided in part I (section 
861 and following), subchapter N, chap-
ter 1 of the Code, and the regulations 

thereunder, except as may otherwise be 
provided by tax convention. Thus, from 
the items of gross income specifically 
from sources within the United States 
and from the items allocated thereto 
under the provisions of section 863(a), 
there shall be deducted (i) the ex-
penses, losses, and other deductions 
which are connected with those items 
of income and are properly apportioned 
or allocated thereto, and (ii) a ratable 
part of any other expenses, losses, or 
deductions which are connected with 
those items of income but cannot defi-
nitely be allocated to some item or 
class of gross income. The ratable part 
shall be based upon the ratio of gross 
income from sources within the United 
States to the total gross income. See 
§§ 1.861–8 and 1.863–1. In the case of in-
come partly from within and partly 
from without the United States the ex-
penses, losses, and other deductions 
connected with income from sources 
within the United States shall also be 
deducted in the manner prescribed by 
§§ 1.863–2 through 1.863–5 in order to as-
certain under section 863 the portion of 
the taxable income attributable to 
sources within the United States. 

(2) Personal exemptions. The deduc-
tions for the personal exemptions al-
lowed by section 151 or 642(b) shall not 
be taken into account for purposes of 
subparagraph (1) of this paragraph but 
shall be allowed to the extent provided 
by paragraphs (b) and (c) of this sec-
tion. 

(3) Adjusted gross income. The adjusted 
gross income of a nonresident alien in-
dividual shall be the gross income from 
sources within the United States, de-
termined in accordance with § 1.871–7, 
minus the deductions prescribed by 
section 62 to the extent such deduc-
tions are allowed under this section in 
computing taxable income. 

(4) Standard deduction. The standard 
deduction shall not be allowed in com-
puting the taxable income of a non-
resident alien individual. See section 
142(b)(1) and the regulations there-
under. 

(5) Exempt income. No deduction shall 
be allowed under this section for the 
amount of any item or part thereof al-
locable to a class or classes of exempt 
income, including income exempt by 
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tax convention. See section 265 and the 
regulations thereunder. 

(b) No United States business—(1) In-
come of not more than $15,400—(i) Deduc-
tion for losses only. A nonresident alien 
individual within class 1 shall not be 
allowed any deductions other than the 
deduction for losses from sales or ex-
changes of capital assets determined in 
the manner prescribed by paragraph 
(b)(4)(vii) of § 1.871–7. Thus, an indi-
vidual within this class shall not be al-
lowed any deductions for the personal 
exemptions otherwise allowed by sec-
tion 151 or 642(b). 

(ii) Source of losses. Notwithstanding 
the provisions of section 873(b)(1), 
losses from sales or exchanges of cap-
ital assets shall be allowed under this 
subparagraph only if allocable to 
sources within the United States. See 
paragraph (b)(4)(i) of § 1.871–7. 

(2) Aggregate more than $15,400—(i) De-
ductions allowed. In computing the in-
come subject to tax under section 1 or 
section 1201(b), a nonresident alien in-
dividual within class 2 shall be allowed 
deductions to the extent prescribed by 
paragraph (c)(3) of § 1.871–7, but subject 
to the limitations of this section. For 
this purpose, the deduction for the per-
sonal exemptions shall be allowed in 
accordance with subdivision (iii) of this 
subparagraph. 

(ii) Deductions disallowed. In com-
puting the minimum tax prescribed by 
section 871(b)(3), that individual shall 
not be allowed any deductions other 
than the deduction for losses from 
sales or exchanges of capital assets de-
termined in the manner prescribed by 
paragraph (b)(4)(vii) of § 1.871–7. For 
this purpose, the deductions for the 
personal exemptions shall not be al-
lowed. See paragraph (c)(4) of § 1.871–7. 

(iii) Personal exemptions. When the de-
ductions for personal exemptions are 
allowed under this subparagraph, only 
one exemption under section 151 shall 
be allowed in the case of an individual 
who is not a resident of Canada or Mex-
ico. A resident of either of those coun-
tries shall be allowed all the exemp-
tions granted by section 151 to the ex-
tent prescribed therein. An estate or 
trust, whether or not a resident of Can-
ada or Mexico, shall determine its de-
duction for the personal exemption in 

accordance with section 642(b) and the 
regulations thereunder. 

(iv) Source of losses. Notwithstanding 
the provisions of section 873(b), losses 
from sales or exchanges of capital as-
sets shall be allowed under this sub-
paragraph only if allocable to sources 
within the United States. See para-
graph (c)(3)(i) of § 1.871–7. 

(3) Election to be taxed on a net basis. 
Notwithstanding the other provisions 
of this paragraph, a nonresident alien 
individual within class 1 or 2 shall be 
allowed the deductions allowed by 
paragraph (c) of this section, if pursu-
ant to a tax convention he is entitled, 
and does elect, to be subject to United 
States tax on a net basis as though he 
were engaged in trade or business with-
in the United States through a perma-
nent establishment situated therein. 

(c) United States business—(1) Deduc-
tions in general. For purposes of com-
puting the income subject to tax, a 
nonresident alien individual within 
class 3 shall be allowed deductions to 
the extent prescribed by paragraph (d) 
of § 1.871–7, but subject to the limita-
tions of this section. For this purpose, 
the deductions for the personal exemp-
tions shall be allowed in accordance 
with subparagraph (3) of this para-
graph. 

(2) Special deductions. Notwith-
standing the rule of source prescribed 
in paragraph (a) of this section, an in-
dividual within class 3 shall be allowed 
the following deductions whether or 
not they are connected with income 
from sources within the United States: 

(i) Losses on transactions for profit. 
Any loss sustained during the taxable 
year and not compensated for by insur-
ance or otherwise, if incurred in any 
transaction entered into for profit, 
though not connected with a trade or 
business, shall be allowed to the extent 
allowed by section 165(c)(2), but only if 
and to the extent that the profit, if the 
transaction had resulted in a profit, 
would be taxable to such individual. 
Losses allowed under this subdivision 
shall be deducted in full, as provided in 
§§ 1.861–8 and 1.863–1, when the profit 
from the transaction, if it had resulted 
in a profit, would, under the provisions 
of section 861(a) or 863(a), have been 
taxable in full as income from sources 
within the United States; but shall be 
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deducted under the provisions of § 1.863– 
3 when the profit from the transaction, 
if it had resulted in profit, would have 
been taxable only in part. 

(ii) Casualty losses. Any loss of prop-
erty not connected with a trade or 
business, sustained during the taxable 
year and not compensated for by insur-
ance or otherwise, if the loss arises 
from fire, storm, shipwreck, or other 
casualty, or from theft, shall be al-
lowed to the extent allowed by section 
165(c)(3), but only if the loss is of prop-
erty within the United States. Losses 
allowed under this subdivision shall be 
deducted in full, as provided in §§ 1.861– 
8 and 1.863–1, from the items of gross 
income specified under sections 861(a) 
and 863(a) as being derived in full from 
sources within the United States; but, 
if greater than the sum of those items, 
the unabsorbed loss shall be deducted 
from the income apportioned under the 
provisions of § 1.863–3 to sources within 
the United States. 

(iii) Charitable contributions. The de-
duction for charitable contributions 
and gifts, to the extent allowed by sec-
tion 170, shall be allowed under this 
subparagraph, but only as to contribu-
tions or gifts made to domestic cor-
porations, or to community chests, 
funds, or foundations, created in the 
United States. 

(3) Personal exemptions. Only one ex-
emption under section 151 shall be al-
lowed in the case of an individual who 
is not a resident of Canada or Mexico. 
A resident of either of those countries 
shall be allowed all the exemptions 
granted by section 151 to the extent 
prescribed therein. An estate or trust, 
whether or not a resident of Canada or 
Mexico, shall determine its deduction 
for the personal exemption in accord-
ance with section 642(b) and the regula-
tions thereunder. 

§ 1.874–1 Allowance of deductions and 
credits to nonresident alien individ-
uals. 

(a) Return required. A nonresident 
alien individual shall receive the ben-
efit of the deductions and credits oth-
erwise allowable with respect to the in-
come tax, only if the nonresident alien 
individual timely files or causes to be 
filed with the Philadelphia Service 
Center, in the manner prescribed in 

subtitle F, a true and accurate return 
of the income which is effectively con-
nected, or treated as effectively con-
nected, with the conduct of a trade or 
business within the United States by 
the nonresident alien individual. No 
provision of this section (other than 
paragraph (c)(2)) shall be construed, 
however, to deny the credits provided 
by sections 31, 32, 33, 34 and 
852(b)(3)(D)(ii). In addition, notwith-
standing the requirement that a non-
resident alien must file a timely return 
in order to receive the benefit of the 
deductions and credits otherwise allow-
able with respect to the income tax, 
the nonresident alien individual may, 
for purposes of determining the 
amount of tax to be withheld under 
section 1441 from remuneration paid for 
labor or personal services performed 
within the United States, receive the 
benefit of the deduction for personal 
exemptions provided in section 151, to 
the extent allowable under section 
873(b)(3) and paragraph (c)(3) of § 1.873– 
1, or in any applicable tax convention, 
by filing a claim therefore with the 
withholding agent. The amount of the 
deduction for the personal exemptions 
and the amount of the tax to be with-
held under those circumstances shall 
be determined in accordance with para-
graph (e)(2) of § 1.1441–3. The deductions 
and credits allowed such a nonresident 
alien individual electing under a tax 
convention to be subject to tax on a 
net basis may be obtained by filing a 
return of income in the manner pre-
scribed in the regulations (if any) 
under the tax convention or under any 
other guidance issued by the Commis-
sioner. 

(b) Filing deadline for return—(1) Gen-
eral rule. As provided in paragraph (a) 
of this section, for purposes of com-
puting the nonresident alien individ-
ual’s taxable income for any taxable 
year, otherwise allowable deductions 
and credits will be allowed only if a 
true and accurate return for that tax-
able year is filed by the nonresident 
alien individual on a timely basis. For 
taxable years of a nonresident alien in-
dividual ending after July 31, 1990, 
whether a return for the current tax-
able year has been filed on a timely 
basis is dependent upon whether the 
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nonresident alien individual filed a re-
turn for the taxable year immediately 
preceding the current taxable year. If a 
return was filed for that immediately 
preceding taxable year, or if the cur-
rent taxable year is the first taxable 
year of the nonresident alien individual 
for which a return is required to be 
filed, the required return for the cur-
rent taxable year must be filed within 
16 months of the due date, as set forth 
in section 6072 and the regulations 
under that section, for filing the return 
for the current taxable year. If no re-
turn for the taxable year immediately 
preceding the current taxable year has 
been filed, the required return for the 
current taxable year (other than the 
first taxable year of the nonresident 
alien individual for which a return is 
required to be filed) must have been 
filed no later than the earlier of the 
date which is 16 months after the due 
date, as set forth in section 6072, for fil-
ing the return for the current taxable 
year or the date the Internal Revenue 
Service mails a notice to the non-
resident alien individual advising the 
nonresident alien individual that the 
current year tax return has not been 
filed and that no deductions or credits 
(other than those provided in sections 
31, 32, 33, 34 and 852(b)(3)(D)(ii)) may be 
claimed by the nonresident alien indi-
vidual. 

(2) Waiver. The filing deadlines set 
forth in paragraph (b)(1) of this section 
may be waived if the nonresident alien 
individual establishes to the satisfac-
tion of the Commissioner or his or her 
delegate that the individual, based on 
the facts and circumstances, acted rea-
sonably and in good faith in failing to 
file a U.S. income tax return (including 
a protective return (as described in 
paragraph (b)(6) of this section)). For 
this purpose, a nonresident alien indi-
vidual shall not be considered to have 
acted reasonably and in good faith if 
the individual knew that he or she was 
required to file the return and chose 
not to do so. In addition, a nonresident 
alien individual shall not be granted a 
waiver unless the individual cooperates 
in determining his or her U.S. income 
tax liability for the taxable year for 
which the return was not filed. The 
Commissioner or his or her delegate 
shall consider the following factors in 

determining whether the nonresident 
alien individual, based on the facts and 
circumstances, acted reasonably and in 
good faith in failing to file a U.S. in-
come tax return— 

(i) Whether the individual volun-
tarily identifies himself or herself to 
the Internal Revenue Service as having 
failed to file a U.S. income tax return 
before the Internal Revenue Service 
discovers the failure to file; 

(ii) Whether the individual did not 
become aware of his or her ability to 
file a protective return (as described in 
paragraph (b)(6) of this section) by the 
deadline for filing the protective re-
turn; 

(iii) Whether the individual had not 
previously filed a U.S. income tax re-
turn; 

(iv) Whether the individual failed to 
file a U.S. income tax return because, 
after exercising reasonable diligence 
(taking into account his or her rel-
evant experience and level of sophis-
tication), the individual was unaware 
of the necessity for filing the return; 

(v) Whether the individual failed to 
file a U.S. income tax return because of 
intervening events beyond the individ-
ual’s control; and 

(vi) Whether other mitigating or ex-
acerbating factors existed. 

(3) Examples. The following examples 
illustrate the provisions of paragraph 
(b). In all examples, A is a nonresident 
alien individual and uses the calendar 
year as A’s taxable year. The examples 
are as follows: 

Example 1. Nonresident alien individual dis-
closes own failure to file. In Year 1, A became 
a limited partner with a passive investment 
in a U.S. limited partnership that was en-
gaged in a U.S. trade or business. During 
Year 1 through Year 4, A incurred losses with 
respect to A’s U.S. partnership interest. A’s 
foreign tax advisor incorrectly concluded 
that because A was a limited partner and 
had only losses from A’s partnership inter-
est, A was not required to file a U.S. income 
tax return. A was aware neither of A’s obli-
gation to file a U.S. income tax return for 
those years nor of A’s ability to file a protec-
tive return for those years. A had never filed 
a U.S. income tax return before. In Year 5, A 
began realizing a profit rather than a loss 
with respect to the partnership interest and, 
for this reason, engaged a U.S. tax advisor to 
handle A’s responsibility to file U.S. income 
tax returns. In preparing A’s U.S. income tax 
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return for Year 5, A’s U.S. tax advisor dis-
covered that returns were not filed for Year 
1 through Year 4. Therefore, with respect to 
those years for which applicable filing dead-
lines in paragraph (b)(1) of this section were 
not met, A would be barred by paragraph (a) 
of this section from claiming any deductions 
that otherwise would have given rise to net 
operating losses on returns for these years, 
and that would have been available as loss 
carryforwards in subsequent years. At A’s di-
rection, A’s U.S. tax advisor promptly con-
tacted the appropriate examining personnel 
and cooperated with the Internal Revenue 
Service in determining A’s income tax liabil-
ity, for example, by preparing and filing the 
appropriate income tax returns for Year 1 
through Year 4 and by making A’s books and 
records available to an Internal Revenue 
Service examiner. A has met the standard 
described in paragraph (b)(2) of this section 
for waiver of any applicable filing deadlines 
in paragraph (b)(1) of this section. 

Example 2. Nonresident alien individual re-
fuses to cooperate. Same facts as in Example 1, 
except that while A’s U.S. tax advisor con-
tacted the appropriate examining personnel 
and filed the appropriate income tax returns 
for Year 1 through Year 4, A refused all re-
quests by the Internal Revenue Service to 
provide supporting information (for example, 
books and records) with respect to those re-
turns. Because A did not cooperate in deter-
mining A’s U.S. tax liability for the taxable 
years for which an income tax return was 
not timely filed, A is not granted a waiver as 
described in paragraph (b)(2) of this section 
of any applicable filing deadlines in para-
graph (b)(1) of this section. 

Example 3. Nonresident alien individual fails 
to file a protective return. Same facts as in Ex-
ample 1, except that in Year 1 through Year 
4, A also consulted a U.S. tax advisor, who 
advised A that it was uncertain whether U.S. 
income tax returns were necessary for those 
years and that A could protect A’s right sub-
sequently to claim the loss carryforwards by 
filing protective returns under paragraph 
(b)(6) of this section. A did not file U.S. in-
come tax returns or protective returns for 
those years. A did not present evidence that 
intervening events beyond A’s control pre-
vented A from filing an income tax return, 
and there were no other mitigating factors. 
A has not met the standard described in 
paragraph (b)(2) of this section for waiver of 
any applicable filing deadlines in paragraph 
(b)(1) of this section. 

Example 4. Nonresident alien with effectively 
connected income. In Year 1, A, a computer 
programmer, opened an office in the United 
States to market and sell a software pro-
gram that A had developed outside the 
United States. A had minimal business or 
tax experience internationally, and no such 
experience in the United States. Through A’s 
personal efforts, U.S. sales of the software 

produced income effectively connected with 
a U.S. trade or business. A, however, did not 
file U.S. income tax returns for Year 1 or 
Year 2. A was aware neither of A’s obligation 
to file a U.S. income tax return for those 
years, nor of A’s ability to file a protective 
return for those years. A had never filed a 
U.S. income tax return before. In November 
of Year 3, A engaged U.S. counsel in connec-
tion with licensing software to an unrelated 
U.S. company. U.S. counsel reviewed A’s 
U.S. activities and advised A that A should 
have filed U.S. income tax returns for Year 1 
and Year 2. A immediately engaged a U.S. 
tax advisor who, at A’s direction, promptly 
contacted the appropriate examining per-
sonnel and cooperated with the Internal Rev-
enue Service in determining A’s income tax 
liability, for example, by preparing and fil-
ing the appropriate income tax returns for 
Year 1 and Year 2 and by making A’s books 
and records available to an Internal Revenue 
Service examiner. A has met the standard 
described in paragraph (b)(2) of this section 
for waiver of any applicable filing deadlines 
in paragraph (b)(1) of this section. 

Example 5. IRS discovers nonresident alien’s 
failure to file. In Year 1, A, a computer pro-
grammer, opened an office in the United 
States to market and sell a software pro-
gram that A had developed outside the 
United States. Through A’s personal efforts, 
U.S. sales of the software produced income 
effectively connected with a U.S. trade or 
business. A had extensive experience con-
ducting similar business activities in other 
countries, including making the appropriate 
tax filings. A, however, was aware neither of 
A’s obligation to file a U.S. income tax re-
turn for those years, nor of A’s ability to file 
a protective return for those years. A had 
never filed a U.S. income tax return before. 
Despite A’s extensive experience conducting 
similar business activities in other coun-
tries, A made no effort to seek advice in con-
nection with A’s U.S. tax obligations. A 
failed to file either U.S. income tax returns 
or protective returns for Year 1 and Year 2. 
In November of Year 3, an Internal Revenue 
Service examiner asked A for an explanation 
of A’s failure to file U.S. income tax returns. 
A immediately engaged a U.S. tax advisor, 
and cooperated with the Internal Revenue 
Service in determining A’s income tax liabil-
ity, for example, by preparing and filing the 
appropriate income tax returns for Year 1 
and Year 2 and by making A’s books and 
records available to the examiner. A did not 
present evidence that intervening events be-
yond A’s control prevented A from filing a 
return, and there were no other mitigating 
factors. A has not met the standard de-
scribed in paragraph (b)(2) of this section for 
waiver of any applicable filing deadlines in 
paragraph (b)(1) of this section. 

Example 6. Nonresident alien with prior filing 
history. A began a U.S. trade or business in 
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Year 1 as a sole proprietorship. A’s tax advi-
sor filed the appropriate U.S. income tax re-
turns for Year 1 through Year 6, reporting in-
come effectively connected with A’s U.S. 
trade or business. In Year 7, A replaced this 
tax advisor with a tax advisor unfamiliar 
with U.S. tax law. A did not file a U.S. in-
come tax return for any year from Year 7 
through Year 10, although A had effectively 
connected income for those years. A was 
aware of A’s ability to file a protective re-
turn for those years. In Year 11, an Internal 
Revenue Service examiner contacted A and 
asked for an explanation of A’s failure to file 
income tax returns after Year 6. A imme-
diately engaged a U.S. tax advisor and co-
operated with the Internal Revenue Service 
in determining A’s income tax liability, for 
example, by preparing and filing the appro-
priate income tax returns for Year 7 through 
Year 10 and by making A’s books and records 
available to the examiner. A did not present 
evidence that intervening events beyond A’s 
control prevented A from filing a return, and 
there were no other mitigating factors. A 
has not met the standard described in para-
graph (b)(2) of this section for waiver of any 
applicable filing deadlines in paragraph (b)(1) 
of this section. 

(4) Effective date. Paragraphs (b)(2) 
and (3) of this section are applicable to 
open years for which a request for a 
waiver is filed on or after January 29, 
2002. 

(5) Income tax treaties. A nonresident 
alien individual who has a permanent 
establishment or fixed base, as defined 
in an income tax treaty between the 
United States and the country of resi-
dence of the nonresident alien indi-
vidual, in the United States is subject 
to the filing deadlines as set forth in 
paragraph (b)(1) of this section. 

(6) Protective return. If a nonresident 
alien individual conducts limited ac-
tivities in the United States in a tax-
able year which the nonresident alien 
individual determines does not give 
rise to gross income which is effec-
tively connected with the conduct of a 
trade or business within the United 
States as defined in sections 871(b) and 
864 (b) and (c) and the regulations 
under those sections, the nonresident 
alien individual may nonetheless file a 
return for that taxable year on a time-
ly basis under paragraph (b)(1) of this 
section and thereby protect the right 
to receive the benefit of the deductions 
and credits attributable to that gross 
income if it is later determined, after 
the return was filed, that the original 

determination was incorrect. On that 
timely filed return, the nonresident 
alien individual is not required to re-
port any gross income as effectively 
connected with a United States trade 
or business or any deductions or cred-
its but should attach a statement indi-
cating that the return is being filed for 
the reason set forth in this paragraph 
(b)(4). If the nonresident alien indi-
vidual determines that part of the ac-
tivities which he or she conducts in the 
United States in a taxable year gives 
rise to gross income which is effec-
tively connected with the conduct of a 
trade or business and part does not, the 
nonresident alien individual must 
timely file a return for that taxable 
year to report the gross income deter-
mined to be effectively connected, or 
treated as effectively connected, with 
the conduct of that trade or business 
within the United States and the de-
ductions and credits attributable to 
the gross income. In addition, the non-
resident alien individual should attach 
to that return the statement described 
in this paragraph (b)(4) with regard to 
the other activities. The nonresident 
alien individual may follow the same 
procedure if the nonresident alien indi-
vidual determines initially that he or 
she has no United States tax liability 
under the provisions of an applicable 
income tax treaty. In the event the 
nonresident alien individual relies on 
the provisions of an income tax treaty 
to reduce or eliminate the income sub-
ject to taxation, or to reduce the rate 
of tax to which that income is subject, 
disclosure may be required pursuant to 
section 6114. 

(c) Allowed deductions and credits—(1) 
In general. Except for losses of property 
located within the United States, char-
itable contributions and personal ex-
emptions (see section 873(b)), deduc-
tions are allowed to a nonresident alien 
individual only to the extent they are 
connected with gross income which is 
effectively connected, or treated as ef-
fectively connected, with the conduct 
of the nonresident alien individual’s 
trade or business in the United States. 
Other than credits allowed by sections 
31, 32, 33, 34, and 852(b)(3)(D)(ii), the 
nonresident alien individual is entitled 
to credits only if they are attributable 
to effectively connected income. See 
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paragraph (a) of this section for the re-
quirement that a return be timely 
filed. Except as provided by section 906, 
a nonresident alien individual shall not 
be allowed the credit against the tax 
for taxes of foreign countries and pos-
sessions of the United States allowed 
by section 901. 

(2) Verification. At the request of the 
Internal Revenue Service, a non-
resident alien individual claiming de-
ductions from gross income which is ef-
fectively connected or treated as effec-
tively connected, with the conduct of a 
trade or business in the United States 
and credits attributable to that income 
must furnish at the place designated 
pursuant to § 301.7605–1(a) information 
sufficient to establish that the non-
resident alien individual is entitled to 
the deductions and credits in the 
amounts claimed. All information 
must be furnished in a form suitable to 
permit verification of the claimed de-
ductions and credits. The Internal Rev-
enue Service may require, as appro-
priate, that an English translation be 
provided with any information in a for-
eign language. If a nonresident alien 
individual fails to furnish sufficient in-
formation, the Internal Revenue Serv-
ice may in its discretion disallow any 
claimed deductions and credits in full 
or in part. 

(d) Return by Internal Revenue Service. 
If a nonresident alien individual has 
various sources of income within the 
United States, so that from any one 
source, or from all sources combined, 
the amount of income shall call for the 
assessment of a tax greater than that 
withheld at the source in the case of 
that individual, and a return of income 
has not been filed in the manner pre-
scribed by subtitle F, including the fil-
ing deadlines set forth in paragraph 
(b)(1) of this section, the Internal Rev-
enue Service shall: 

(1) Cause a return of income to be 
made, 

(2) Include on the return the income 
described in § 1.871–7 or § 1.871–8 of that 
individual from all sources concerning 
which it has information, and 

(3) Assess the tax. If the nonresident 
alien individual is not engaged in, or 
does not receive income that is treated 
as being effectively connected with, a 
United States trade or business and 

§ 1.871–7 is applicable, the tax shall be 
assessed on the basis of gross income 
without allowance for deductions or 
credits (other than the credits provided 
by sections 31, 32, 33, 34 and 
852(b)(3)(D)(ii)) and collected from one 
or more sources of income within the 
United States. If the nonresident alien 
individual is engaged in a United 
States trade or business or is treated 
as having effectively connected income 
and § 1.871–8 applies, the tax on the in-
come of the nonresident alien indi-
vidual that is not effectively con-
nected, or treated as effectively con-
nected with the conduct of a United 
States trade or business shall be as-
sessed on the basis of gross income, de-
termined in accordance with the rules 
of § 1.871–7, without allowance for de-
ductions or credits (other than the 
credits provided by sections 31, 32, 33, 
34 and 852(b)(3)(D)(ii)) and collected 
from one or more of the sources of in-
come within the United States. Tax on 
income that is effectively connected, 
or treated as effectively connected, 
with the conduct of a United States 
trade or business shall be assessed in 
accordance with either section 1, 55 or 
402(e)(1) without allowance for deduc-
tions or credits (other than the credits 
provided by sections 31, 32, 33, 34 and 
852(b)(3)(D)(ii)) and collected from one 
or more of the sources of income with-
in the United States. 

(e) Alien resident of Puerto Rico, Guam, 
American Samoa, or the Commonwealth of 
the Northern Mariana Islands. This sec-
tion shall not apply to a nonresident 
alien individual who is a bona fide resi-
dent of Puerto Rico, Guam, American 
Samoa, or the Commonwealth of the 
Northern Mariana Islands during the 
entire taxable year. See section 876 and 
§ 1.876–1. 

[T.D. 8322, 55 FR 50828, Dec. 11, 1990; 56 FR 
1361, Jan. 14, 1991, as amended by T.D. 8981, 67 
FR 4174, Jan. 29, 2002; T.D. 9043, 68 FR 11313, 
Mar. 10, 2003] 

§ 1.875–1 Partnerships. 
Whether a nonresident alien indi-

vidual who is a member of a partner-
ship is taxable in accordance with sub-
section (a), (b), or (c) of section 871 may 
depend on the status of the partner-
ship. A nonresident alien individual 
who is a member of a partnership 
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which is not engaged in trade or busi-
ness within the United States is sub-
ject to the provisions of section 871 (a) 
or (b), as the case may be, depending on 
whether or not he receives during the 
taxable year an aggregate of more than 
$15,400 gross income described in sec-
tion 871(a), if he is not otherwise en-
gaged in trade or business within the 
United States. A nonresident alien in-
dividual who is a member of a partner-
ship which at any time within the tax-
able year is engaged in trade or busi-
ness within the United States is con-
sidered as being engaged in trade or 
business within the United States and 
is therefore taxable under section 
871(c). For definition of what the term 
‘‘partnership’’ includes, see section 
7701(a)(2) and the regulations in part 
301 of this chapter (Regulations on Pro-
cedure and Administration). The test 
of whether a partnership is engaged in 
trade or business within the United 
States is the same as in the case of a 
nonresident alien individual. See 
§ 1.871–8. 

§ 1.875–2 Beneficiaries of estates or 
trusts. 

(a) [Reserved] 
(b) Exception for certain taxable years. 

Notwithstanding paragraph (a) of this 
section, for any taxable year beginning 
before January 1, 1975, the grantor of a 
trust, whether revocable or irrev-
ocable, is not deemed to be engaged in 
trade or business within the United 
States merely because the trustee is 
engaged in trade or business within the 
United States. 

(c) [Reserved] 

[T.D. 7332, 39 FR 44233, Dec. 23, 1974] 

§ 1.876–1 Alien residents of Puerto 
Rico, Guam, American Samoa, or 
the Northern Mariana Islands. 

(a) Scope. Section 876 and this section 
apply to any nonresident alien indi-
vidual who is a bona fide resident of 
Puerto Rico or of a section 931 posses-
sion during the entire taxable year. 

(b) In general. An individual to whom 
this section applies is, in accordance 
with the provisions of section 876, sub-
ject to tax under sections 1 and 55 in 
generally the same manner as an alien 
resident of the United States. See 
§§ 1.1–1(b) and 1.871–1. The tax generally 

is imposed upon the taxable income of 
such individual, determined in accord-
ance with section 63(a) and the regula-
tions under that section, from sources 
both within and without the United 
States, except for amounts excluded 
from gross income under the provisions 
of section 931 or 933. For determining 
the form of return to be used by such 
an individual, see section 6012 and the 
regulations under that section. 

(c) Exceptions. Though subject to the 
tax imposed by section 1, an individual 
to whom this section applies will nev-
ertheless be treated as a nonresident 
alien individual for the purpose of 
many provisions of the Internal Rev-
enue Code (Code) relating to non-
resident alien individuals. Thus, for ex-
ample, such an individual is not al-
lowed the standard deduction (section 
63(c)(6)); is subject to withholding of 
tax at source under chapter 3 of the 
Code (for example, section 1441(e)); is 
generally excepted from the collection 
of income tax at source on wages for 
services performed in the possession 
(section 3401(a)(6)); is not allowed to 
make a joint return (section 6013(a)(1)); 
and, if described in section 6072(c), 
must pay his first installment of esti-
mated income tax on or before the 15th 
day of the 6th month of the taxable 
year (section 6654(j) and (k)) and must 
pay his income tax on or before the 
15th day of the 6th month following the 
close of the taxable year (sections 
6072(c) and 6151(a)). In addition, under 
section 152(b)(3), an individual is not 
allowed a deduction for a dependent 
who is a resident of the relevant pos-
session unless the dependent is a cit-
izen or national of the United States. 

(d) Credits against tax. (1) Certain 
credits under the Internal Revenue 
Code are available to any taxpayer sub-
ject to the tax imposed by section 1, in-
cluding individuals to whom this sec-
tion applies. For example, except as 
otherwise provided under section 931 or 
933, the credits provided by the fol-
lowing sections are allowable to the ex-
tent provided under such sections 
against the tax determined in accord-
ance with this section— 

(i) Section 23 (relating to the credit 
for adoption expenses); 

(ii) Section 31 (relating to the credit 
for tax withheld on wages); 
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(iii) Section 33 (relating to the credit 
for tax withheld at source on non-
resident aliens); and 

(iv) Section 34 (relating to the credit 
for certain uses of gasoline and special 
fuels). 

(2) Certain credits under the Internal 
Revenue Code are not available to non-
resident aliens or are subject to limita-
tions based on such factors as principal 
place of abode in the United States. 
For example, the credits provided by 
the following sections are not allow-
able against the tax determined in ac-
cordance with this section except to 
the extent otherwise provided under 
such sections— 

(i) Section 22 (relating to the credit 
for the elderly and disabled); 

(ii) Section 25A (relating to the Hope 
Scholarship and Lifetime Learning 
Credits); and 

(iii) Section 32 (relating to the 
earned income credit). 

(e) Definitions. For purposes of this 
section— 

(1) ‘‘Bona fide resident’’ is defined in 
§ 1.937–1; and 

(2) ‘‘Section 931 possession’’ is defined 
in § 1.931–1(c)(1). 

(f) Effective/applicability date. This 
section applies to taxable years ending 
after April 9, 2008. 

[T.D. 9391, 73 FR 19358, Apr. 9, 2008] 

§ 1.879–1 Treatment of community in-
come. 

(a) Treatment of community income—(1) 
In general. For taxable years beginning 
after December 31, 1976, community in-
come of a citizen or resident of the 
United States who is married to a non-
resident alien individual, and the de-
ductions properly allocable to that in-
come, shall be divided between the U.S. 
citizen or resident spouse in accord-
ance with the rules in section 879 and 
paragraph (a)(2) through (a)(6) of this 
section. This section does not apply for 
any taxable year with respect to which 
an election under section 6013 (g) or (h) 
is in effect. Community income for this 
purpose includes all gross income, 
whether derived from sources within or 
without the United States, which is 
treated as community income of the 
spouses under the community property 
laws of the State, foreign country, or 
possession of the United States in 

which the recipient of the income is 
domiciled. Income from real property 
also may be community income if so 
treated under the laws of the jurisdic-
tion in which the real property is lo-
cated. 

(2) Earned income. Wages, salaries, or 
professional fees, and other amounts 
received as compensation for personal 
services actually performed, which are 
community income for the taxable 
year, shall be treated as the income of 
the spouse who actually performed the 
personal services. This paragraph (a)(2) 
does not apply, however, to the fol-
lowing items of community income: 

(i) Community income derived from 
any trade or business carried on by the 
husband or the wife. 

(ii) Community income attributable 
to a spouse’s distributive share of the 
income of a partnership to which para-
graph (a)(4) of this section applies. 

(iii) Community income consisting of 
compensation for personal services ren-
dered to a corporation which rep-
resents a distribution of the earnings 
and profits of the corporation rather 
than a reasonable allowance as com-
pensation for the personal services ac-
tually performed, but not including 
any income that would be treated as 
earned income under the second sen-
tence of section 911(b). 

(iv) Community income derived from 
property which is acquired as consider-
ation for personal services performed. 
These items of community income are 
divided in accordance with the rules in 
paragraph (a)(3) through (a)(6) of this 
section. 

(3) Trade or business income. If any in-
come derived from a trade or business 
carried on by the husband or wife is 
community income for the taxable 
year, all of the gross income, and the 
deductions attributable to that in-
come, shall be treated as the gross in-
come and deductions of the husband. 
However, if the wife exercises substan-
tially all of the management and con-
trol of the trade or business, all of the 
gross income and deductions shall be 
treated as the gross income and deduc-
tions of the wife. This paragraph (a)(3) 
does not apply to any income derived 
from a trade or business carried on by 
a partnership of which both or one of 
the spouses is a member (see paragraph 
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(a)(4) of this section). For purposes of 
this paragraph (a)(3), income derived 
from a trade or business includes any 
income derived from a trade or busi-
ness in which both personal services 
and capital are material income pro-
ducing factors. The term ‘‘management 
and control’’ means management and 
control in fact, not the management 
and control imputed to the husband 
under the community property laws of 
a State, foreign country or possession 
of the United States. For example, a 
wife who operates a pharmacy without 
any appreciable collaboration on the 
part of a husband is considered as hav-
ing substantially all of the manage-
ment and control of the business de-
spite the provisions of any community 
property laws of a State, foreign coun-
try, or possession of the United States, 
vesting in the husband the right of 
management and control of community 
property. The income and deductions 
attributable to the operation of the 
pharmacy are considered the income 
and deductions of the wife. 

(4) Partnership income. If any portion 
of a spouse’s distributive share of the 
income of a partnership, of which the 
spouse is a member, is community in-
come for the taxable year, all of that 
distributive share shall be treated as 
the income of that spouse and shall not 
be taken into account in determining 
the income of the other spouse. If both 
spouses are members of the same part-
nership, the distributive share of the 
income of each spouse which is commu-
nity income shall be treated as the in-
come of that spouse. A spouse’s dis-
tributive share of the income of a part-
nership that is community income 
shall be determined as provided in sec-
tion 704 and the regulations there-
under. 

(5) Income from separate property. Any 
community income for the taxable 
year, other than income described in 
section 879(a) (1) or (2) and paragraph 
(a) (2), (3), or (4) of this section, which 
is derived from the separate property 
of one of the spouses shall be treated as 
the income of that spouse. The deter-
mination of what property is separate 
property for this purpose shall be made 
in accordance with the laws of the 
State, foreign country, or possession of 
the United States in which, in accord-

ance with paragraph (a)(1) of this sec-
tion, the recipient of the income is 
domiciled or, in the case of income 
from real property, in which the real 
property is located. 

(6) Other community income. Any com-
munity income for the taxable year, 
other than income described in section 
879(a) (1), (2), or (3), and paragraph (a) 
(2), (3), (4), or (5) of this section, shall 
be treated as income of that spouse 
who has a proprietary vested interest 
in that income under the laws of the 
state, foreign country, or possession of 
the United States in which, in accord-
ance with paragraph (a)(1) of this sec-
tion, the recipient of the income is 
domiciled or, in the case of income 
from real property, in which the real 
property is located. Thus, for example, 
this paragraph (a)(6) applies to commu-
nity income not described in paragraph 
(a) (2), (3), (4), or (5) of this section 
which consists of dividends, interest, 
rents, royalties, or gains, from commu-
nity property or of the earnings of 
unemancipated minor children. 

(7) Illustrations. The application of 
this paragraph may be illustrated by 
the following examples: 

Example 1. H, a U.S. citizen, and W, a non-
resident alien individual, each of whose tax-
able years is the calendar year, were married 
throughout 1977. H and W were residents of, 
and domiciled in, foreign country Z during 
the entire taxable year. No election under 
section 6013 (g) or (h) is in effect for 1977. 
During 1977, H earned $10,000 from the per-
formance of personal services as an em-
ployee. H also received $500 in dividend in-
come from stock which under the commu-
nity property laws of country Z is considered 
to be the separate property of H. W had no 
separate income for 1977. Under the commu-
nity property laws of country Z all income 
earned by either spouse is considered to be 
community income, and one-half of this in-
come is considered to belong to the other 
spouse. In addition, the laws of country Z 
provide that all income derived from prop-
erty held separately by either spouse is to be 
treated as community income and treated as 
belonging one-half to each spouse. Thus, 
under the community property laws of coun-
try Z, H and W are both considered to have 
realized income of $5,250 during 1977, even 
though Z’s laws recognize the stock as the 
separate property of H. Under the rules of 
paragraph (a) (2) and (5) of this section all of 
the income of $10,500 derived during 1977 is 
treated, for U.S. income tax purposes, as the 
income of H. 
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Example 2. (a) The facts are the same as in 
example 1, except that H is the sole propri-
etor of a retail merchandising company, 
which has a $10,000 profit during 1977. W exer-
cises no management and control over the 
business. In addition, H is a partner in a 
wholesale distributing company, and his dis-
tributive share of the partnership profit is 
$5,000. Both of these amounts of income are 
treated as community income under the 
community property laws of country Z, and 
under these laws both H and W are treated as 
realizing $7,500 of the income. Under the rule 
of paragraph (a) (3) and (4) of this section all 
$15,000 of the income is treated as the income 
of H for U.S. income tax purposes. 

(b) If W exercises substantially all of the 
management and control over the retail mer-
chandising company, then for U.S. income 
tax purposes the $10,000 profit is treated as 
the income of W. 

Example 3. The facts are the same as in ex-
ample 1, except that H also received $1,000 in 
dividends on stock held separately in his 
name. Under the community property laws 
of country Z the stock is considered to be 
community property, the dividends to be 
community income, and one-half of the in-
come to be the income of each spouse. Under 
the rule of paragraph (a)(6) of this section, 
$500 of the dividend income is treated, for 
U.S. income tax purposes, as the income of 
each spouse. 

(b) Definitions and other special rules— 
(1) Spouses with different taxable years. A 
special rule applies if the nonresident 
alien and the United States citizen or 
resident spouse of the alien do not have 
the same taxable years, as defined in 
section 441(b) and the regulations 
thereunder. The special rule is as fol-
lows. With respect to the U.S. citizen 
or resident spouse, section 879 and this 
section shall apply to each taxable 
year of the U.S. citizen or resident 
spouse for which no election under sec-
tion 6013 (g) or (h) is in effect. With re-
spect to the nonresident alien spouse, 
section 879 and this section apply to 
each period falling within the consecu-
tive taxable years of the nonresident 
alien spouse which coincides with a 
taxable year of the U.S. citizen or resi-
dent spouse to which section 879 and 
this section apply. 

(2) Determination of marital status. For 
purposes of this section, marital status 
shall be determined under section 
143(a). 

[T.D. 7670, 45 FR 6928, Jan. 31, 1980] 
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