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competition if all of the following con-
ditions are met: 

(1) The Medicaid integrity audit pro-
gram contractor continues to meet the 
requirements established in this sub-
part. 

(2) The Medicaid integrity audit pro-
gram contractor meets or exceeds the 
performance requirements established 
in its current contract. 

(3) It is in the best interest of the 
government. 

(c) If CMS does not renew a contract, 
the contract will end in accordance 
with its terms. The contractor will not 
have a right to a hearing or judicial re-
view regarding CMS’s renewal or non- 
renewal decision. 

[73 FR 55771, Sept. 26, 2008] 

§ 455.238 Conflict of interest. 
(a) Offerors for Medicaid integrity 

audit program contracts, and Medicaid 
integrity audit program contractors, 
are subject to the following require-
ments: 

(1) The conflict of interest standards 
and requirements of the Federal Acqui-
sition Regulation organizational con-
flict of interest guidance, found under 
48 CFR subpart 9.5. 

(2) The standards and requirements 
that are contained in each individual 
contract awarded to perform activities 
described under section 1936 of the Act. 

(b) Post-award conflicts of interest: 
CMS considers that a post-award con-
flict of interest has developed if, during 
the term of the contract, one of the fol-
lowing occurs: 

(1) The contractor or any of its em-
ployees, agents, or subcontractors re-
ceived, solicited, or arranged to receive 
any fee, compensation, gift (defined at 
5 CFR 2635.203(b)), payment of ex-
penses, offer of employment, or any 
other thing of value from any entity 
that is reviewed, audited, investigated, 
or contacted during the normal course 
of performing activities under the Med-
icaid integrity audit program contract. 

(2) CMS determines that the contrac-
tor’s activities are creating a conflict 
of interest. 

(c) If CMS determines that a conflict 
of interest exists during the term of 
the contract, among other actions, 
CMS may: 

(1) Not renew the contract for an ad-
ditional term. 

(2) Modify the contract. 
(3) Terminate the contract. 

[73 FR 55771, Sept. 26, 2008] 

§ 455.240 Conflict of interest resolu-
tion. 

(a) Review Board: CMS may establish 
a Conflicts of Interest Review Board to 
assist in resolving organizational con-
flicts of interest. 

(b) Resolution: Resolution of an orga-
nizational conflict of interest is a de-
termination by the contracting officer 
that: 

(1) The conflict is mitigated. 
(2) The conflict precludes award of a 

contract to the offeror. 
(3) The conflict requires that CMS 

modify an existing contract. 
(4) The conflict requires that CMS 

terminate an existing contract. 
(5) It is in the best interest of the 

government to contract with the offer-
or or contractor even though the con-
flict of interest exists and a request for 
waiver is approved in accordance with 
48 CFR 9.503. 

[73 FR 55771, Sept. 26, 2008] 

Subpart D—Independent Certified 
Audit of State Dispropor-
tionate Share Hospital Pay-
ment Adjustments 

SOURCE: 73 FR 77951, Dec. 19, 2008, unless 
otherwise noted. 

§ 455.300 Purpose. 
This subpart implements Section 

1923(j)(2) of the Act. 

§ 455.301 Definitions. 
For the purposes of this subpart— 
Independent certified audit means an 

audit that is conducted by an auditor 
that operates independently from the 
Medicaid agency or subject hospitals 
and is eligible to perform the DSH 
audit. Certification means that the 
independent auditor engaged by the 
State reviews the criteria of the Fed-
eral audit regulation and completes the 
verification, calculations and report 
under the professional rules and gen-
erally accepted standards of audit prac-
tice. This certification would include a 
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review of the State’s audit protocol to 
ensure that the Federal regulation is 
satisfied, an opinion for each 
verification detailed in the regulation, 
and a determination of whether or not 
the State made DSH payments that ex-
ceeded any hospital’s specific DSH 
limit in the Medicaid State plan rate 
year under audit. The certification 
should also identify any data issues or 
other caveats that the auditor identi-
fied as impacting the results of the 
audit. 

Medicaid State Plan Rate Year means 
the 12-month period defined by a 
State’s approved Medicaid State plan 
in which the State estimates eligible 
uncompensated care costs and deter-
mines corresponding disproportionate 
share hospital payments as well as all 
other Medicaid payment rates. The pe-
riod usually corresponds with the 
State’s fiscal year or the Federal fiscal 
year but can correspond to any 12- 
month period defined by the State as 
the Medicaid State plan rate year. 

§ 455.304 Condition for Federal finan-
cial participation (FFP). 

(a) General rule. (1) The State must 
submit an independent certified audit 
to CMS for each completed Medicaid 
State plan rate year, consistent with 
the requirements in this subpart, to re-
ceive Federal payments under Section 
1903(a)(1) of the Act based on State ex-
penditures for disproportionate share 
hospital (DSH) payments for Medicaid 
State plan rate years subsequent to the 
date the audit is due, except as pro-
vided in paragraph (e) of this section. 

(2) FFP is not available in expendi-
tures for DSH payments that are found 
in the independent certified audit to 
exceed the hospital-specific eligible un-
compensated care cost limit, except as 
provided in paragraph (e) of this sec-
tion. 

(b) Timing. For Medicaid State plan 
rate years 2005 and 2006, a State must 
submit to CMS an independent cer-
tified audit report no later than the 
last day of calendar year 2009. Each 
subsequent audit beginning with Med-
icaid State plan rate year 2007 must be 
completed by the last day of the Fed-
eral fiscal year ending three years from 
the end of the Medicaid State plan rate 
year under audit. Completed audit re-

ports must be submitted to CMS no 
later than 90 days after completion. 
Post-audit adjustments based on 
claims for the Medicaid State plan rate 
year paid subsequent to the audit date, 
if any, must be submitted in the quar-
ter the claim was paid. 

(c) Documentation. In order to com-
plete the independent certified audit, 
States must use the following data 
sources: 

(1) Approved Medicaid State plan for 
the Medicaid State plan rate year 
under audit. 

(2) Payment and utilization informa-
tion from the State’s Medicaid Man-
agement Information System. 

(3) The Medicare 2552–96 hospital cost 
report(s) applicable to the Medicaid 
State plan rate year under audit. If the 
Medicare 2552–96 is superseded by an al-
ternate Medicare developed cost re-
porting tool during an audit year, that 
tool must be used for the Medicaid 
State plan rate year under audit. 

(4) Audited hospital financial state-
ments and hospital accounting records. 

(d) Specific requirements. The inde-
pendent certified audit report must 
verify the following: 

(1) Verification 1: Each hospital that 
qualifies for a DSH payment in the 
State is allowed to retain that pay-
ment so that the payment is available 
to offset its uncompensated care costs 
for furnishing inpatient hospital and 
outpatient hospital services during the 
Medicaid State plan rate year to Med-
icaid eligible individuals and individ-
uals with no source of third party cov-
erage for the services in order to re-
flect the total amount of claimed DSH 
expenditures. 

(2) Verification 2: DSH payments made 
to each qualifying hospital comply 
with the hospital-specific DSH pay-
ment limit. For each audited Medicaid 
State plan rate year, the DSH pay-
ments made in that audited Medicaid 
State plan rate year must be measured 
against the actual uncompensated care 
cost in that same audited Medicaid 
State plan rate year. 

(3) Verification 3: Only uncompensated 
care costs of furnishing inpatient and 
outpatient hospital services to Med-
icaid eligible individuals and individ-
uals with no third party coverage for 
the inpatient and outpatient hospital 
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services they received as described in 
Section 1923(g)(1)(A) of the Act are eli-
gible for inclusion in the calculation of 
the hospital-specific disproportionate 
share limit payment limit, as described 
in Section 1923(g)(1)(A) of the Act. 

(4) Verification 4: For purposes of this 
hospital-specific limit calculation, any 
Medicaid payments (including regular 
Medicaid fee-for-service rate payments, 
supplemental/enhanced Medicaid pay-
ments, and Medicaid managed care or-
ganization payments) made to a dis-
proportionate share hospital for fur-
nishing inpatient hospital and out-
patient hospital services to Medicaid 
eligible individuals, which are in excess 
of the Medicaid incurred costs of such 
services, are applied against the un-
compensated care costs of furnishing 
inpatient hospital and outpatient hos-
pital services to individuals with no 
source of third party coverage for such 
services. 

(5) Verification 5: Any information 
and records of all of its inpatient and 
outpatient hospital service costs under 
the Medicaid program; claimed expend-
itures under the Medicaid program; un-
insured inpatient and outpatient hos-
pital service costs in determining pay-
ment adjustments under this Section; 
and any payments made on behalf of 
the uninsured from payment adjust-
ments under this Section has been sep-
arately documented and retained by 
the State. 

(6) Verification 6: The information 
specified in paragraph (d)(5) of this 
Section includes a description of the 
methodology for calculating each hos-
pital’s payment limit under Section 
1923(g)(1) of the Act. Included in the de-
scription of the methodology, the audit 
report must specify how the State de-
fines incurred inpatient hospital and 
outpatient hospital costs for furnishing 
inpatient hospital and outpatient hos-
pital services to Medicaid eligible indi-
viduals and individuals with no source 
of third party coverage for the inpa-
tient hospital and outpatient hospital 
services they received. 

(e) Transition Provisions: To ensure a 
period for developing and refining re-
porting and auditing techniques, find-
ings of State reports and audits for 
Medicaid State Plan years 2005–2010 
will not be given weight except to the 

extent that the findings draw into 
question the reasonableness of State 
uncompensated care cost estimates 
used for calculations of prospective 
DSH payments for Medicaid State plan 
year 2011 and thereafter. 

Subpart E—Provider Screening 
and Enrollment 

SOURCE: 76 FR 5968, Feb. 2, 2011, unless oth-
erwise noted. 

§ 455.400 Purpose. 
This subpart implements sections 

1866(j), 1902(a)(39), 1902(a)(77), and 
1902(a)(78) of the Act. It sets forth 
State plan requirements regarding the 
following: 

(a) Provider screening and enroll-
ment requirements. 

(b) Fees associated with provider 
screening. 

(c) Temporary moratoria on enroll-
ment of providers. 

§ 455.405 State plan requirements. 
A State plan must provide that the 

requirements of § 455.410 through 
§ 455.450 and § 455.470 are met. 

§ 455.410 Enrollment and screening of 
providers. 

(a) The State Medicaid agency must 
require all enrolled providers to be 
screened under to this subpart. 

(b) The State Medicaid agency must 
require all ordering or referring physi-
cians or other professionals providing 
services under the State plan or under 
a waiver of the plan to be enrolled as 
participating providers. 

(c) The State Medicaid agency may 
rely on the results of the provider 
screening performed by any of the fol-
lowing: 

(1) Medicare contractors. 
(2) Medicaid agencies or Children’s 

Health Insurance Programs of other 
States. 

§ 455.412 Verification of provider li-
censes. 

The State Medicaid agency must— 
(a) Have a method for verifying that 

any provider purporting to be licensed 
in accordance with the laws of any 
State is licensed by such State. 
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