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within the control of the cable oper-
ator include, but are not limited to, 
natural disasters, civil disturbances, 
power outages, telephone network out-
ages, and severe or unusual weather 
conditions. Those conditions which are 
ordinarily within the control of the 
cable operator include, but are not lim-
ited to, special promotions, pay-per- 
view events, rate increases, regular 
peak or seasonal demand periods, and 
maintenance or upgrade of the cable 
system. 

(iii) Service interruption—The term 
‘‘service interruption’’ means the loss 
of picture or sound on one or more 
cable channels. 

NOTE TO § 76.309: Section 76.1602 contains 
notification requirements for cable operators 
with regard to operator obligations to sub-
scribers and general information to be pro-
vided to customers regarding service. Sec-
tion 76.1603 contains subscriber notification 
requirements governing rate and service 
changes. Section 76.1619 contains notifica-
tion requirements for cable operators with 
regard to subscriber bill information and op-
erator response procedures pertaining to bill 
disputes. 

[58 FR 21109, Apr. 19, 1993, as amended at 61 
FR 18977, Apr. 30, 1996; 65 FR 53615, Sept. 5, 
2000; 67 FR 1650, Jan. 14, 2002] 

Subpart I—Forms and Reports 

§ 76.403 Cable television system re-
ports. 

The operator of every operational 
cable television system that serves 
20,000 or more subscribers shall file 
with the Commission a Form 325 solic-
iting general information and fre-
quency and signal distribution infor-
mation on a Physical System Identi-
fication Number (‘‘PSID’’) basis. These 
forms shall be completed and filed with 
(returned to) the Commission within 60 
days after the Commission notifies the 
operator that the form is due. 

NOTE: The Commission retains its author-
ity to require Form 325 to be filed by a sam-
pling of cable operators with less than 20,000 
subscribers. 

[64 FR 28108, May 25, 1999, as amended at 68 
FR 27003, May 19, 2003] 

Subpart J—Ownership of Cable 
Systems 

§ 76.501 Cross-ownership. 
(a)–(c) [Reserved] 
(d) No cable operator shall offer sat-

ellite master antenna television serv-
ice (‘‘SMATV’’), as that service is de-
fined in § 76.5(a)(2), separate and apart 
from any franchised cable service in 
any portion of the franchise area 
served by that cable operator’s cable 
system, either directly or indirectly 
through an affiliate owned, operated, 
controlled, or under common control 
with the cable operator. 

(e)(1) A cable operator may directly 
or indirectly, through an affiliate 
owned, operated, controlled by, or 
under common control with the cable 
operator, offer SMATV service within 
its franchise area if the cable opera-
tor’s SMATV system was owned, oper-
ated, controlled by or under common 
control with the cable operator as of 
October 5, 1992. 

(2) A cable operator may directly or 
indirectly, through an affiliate owned, 
operated, controlled by, or under com-
mon control with the cable operator, 
offer service within its franchise area 
through SMATV facilities, provided 
such service is offered in accordance 
with the terms and conditions of a 
cable franchise agreement. 

(f) The restrictions in paragraphs (d) 
and (e) of this section shall not apply 
to any cable operator in any franchise 
area in which a cable operator is sub-
ject to effective competition as deter-
mined under section 623(l) of the Com-
munications Act. 

NOTE 1 TO § 76.501: Actual working control, 
in whatever manner exercised, shall be 
deemed a cognizable interest. 

NOTE 2 TO § 76.501: In applying the provi-
sions of this section, ownership and other in-
terests in an entity or entities covered by 
this rule will be attributed to their holders 
and deemed cognizable pursuant to the fol-
lowing criteria: 

(a) Except as otherwise provided herein, 
partnership and direct ownership interests 
and any voting stock interest amounting to 
5% or more of the outstanding voting stock 
of a corporation will be cognizable; 

(b) Investment companies, as defined in 15 
U.S.C. 80a–3, insurance companies and banks 
holding stock through their trust depart-
ments in trust accounts will be considered to 
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have a cognizable interest only if they hold 
20% or more of the outstanding voting stock 
of a corporation, or if any of the officers or 
directors of the corporation are representa-
tives of the investment company, insurance 
company or bank concerned. Holdings by a 
bank or insurance company will be aggre-
gated if the bank or insurance company has 
any right to determine how the stock will be 
voted. Holdings by investment companies 
will be aggregated if under common manage-
ment. 

(c) Attribution of ownership interests in an 
entity covered by this rule that are held in-
directly by any party through one or more 
intervening corporations will be determined 
by successive multiplication of the owner-
ship percentages for each link in the vertical 
ownership chain and application of the rel-
evant attribution benchmark to the result-
ing product, except that wherever the owner-
ship percentage for any link in the chain ex-
ceeds 50%, it shall not be included for pur-
poses of this multiplication. [For example, if 
A owns 10% of company X, which owns 60% 
of company Y, which owns 25% of ‘‘Li-
censee,’’ then X’s interest in ‘‘Licensee’’ 
would be 25% (the same as Y’s interest since 
X’s interest in Y exceeds 50%), and A’s inter-
est in ‘‘Licensee’’ would be 2.5% (0.1 × 0.25). 
Under the 5% attribution benchmark, X’s in-
terest in ‘‘Licensee’’ would be cognizable, 
while A’s interest would not be cognizable.] 

(d) Voting stock interests held in trust 
shall be attributed to any person who holds 
or shares the power to vote such stock, to 
any person who has the sole power to sell 
such stock, and to any person who has the 
right to revoke the trust at will or to replace 
the trustee at will. If the trustee has a famil-
ial, personal or extra-trust business relation-
ship to the grantor or the beneficiary, the 
grantor or beneficiary, as appropriate, will 
be attributed with the stock interests held in 
trust. An otherwise qualified trust will be in-
effective to insulate the grantor or bene-
ficiary from attribution with the trust’s as-
sets unless all voting stock interests held by 
the grantor or beneficiary in the relevant en-
tity covered by this rule are subject to said 
trust. 

(e) Subject to paragraph (i) of this Note, 
holders of non-voting stock shall not be at-
tributed an interest in the issuing entity. 
Subject to paragraph (i) of this Note, holders 
of debt and instruments such as warrants, 
convertible debentures, options or other non- 
voting interests with rights of conversion to 
voting interests shall not be attributed un-
less and until conversion is effected. 

(f)(1) Subject to paragraph (i) of this Note, 
a limited partnership interest shall be at-
tributed to a limited partner unless that 
partner is not materially involved, directly 
or indirectly, in the management or oper-
ation of the media-related activities of the 
partnership and the relevant entity so cer-

tifies. An interest in a Limited Liability 
Company (‘‘LLC’’) or Registered Limited Li-
ability Partnership (‘‘RLLP’’) shall be at-
tributed to the interest holder unless that 
interest holder is not materially involved, 
directly or indirectly, in the management or 
operation of the media-related activities of 
the partnership and the relevant entity so 
certifies. 

(2) In the case of a limited partnership, in 
order for an entity to make the certification 
set forth in paragraph (g)(1) of this section, 
it must verify that the partnership agree-
ment or certificate of limited partnership, 
with respect to the particular limited part-
ner exempt from attribution, establishes 
that the exempt limited partner has no ma-
terial involvement, directly or indirectly, in 
the management or operation of the media 
activities of the partnership. In the case of 
an LLC or RLLP, in order for an entity to 
make the certification set forth in paragraph 
(g)(1) of this section, it must verify that the 
organizational document, with respect to the 
particular interest holder exempt from attri-
bution, establishes that the exempt interest 
holder has no material involvement, directly 
or indirectly, in the management or oper-
ation of the media activities of the LLC or 
RLLP. The criteria which would assume ade-
quate insulation for purposes of these certifi-
cations are described in the Memorandum 
Opinion and Order in MM Docket No. 83–46, 
FCC 85–252 (released June 24, 1985), as modi-
fied on reconsideration in the Memorandum 
Opinion and Order in MM Docket No. 83–46, 
FCC 86–410 (released November 28, 1986). Irre-
spective of the terms of the certificate of 
limited partnership or partnership agree-
ment, or other organizational document in 
the case of an LLC or RLLP, however, no 
such certification shall be made if the indi-
vidual or entity making the certification has 
actual knowledge of any material involve-
ment of the limited partners, or other inter-
est holders in the case of an LLC or RLLP, 
in the management or operation of the 
media businesses of the partnership or LLC 
or RLLP. 

(3) In the case of an LLC or RLLP, the en-
tity seeking insulation shall certify, in addi-
tion, that the relevant state statute author-
izing LLCs permits an LLC member to insu-
late itself as required by our criteria. 

(g) Officers and directors of an entity cov-
ered by this rule are considered to have a 
cognizable interest in the entity with which 
they are so associated. If any such entity en-
gages in businesses in addition to its pri-
mary media business, it may request the 
Commission to waive attribution for any of-
ficer or director whose duties and respon-
sibilities are wholly unrelated to its primary 
business. The officers and directors of a par-
ent company of a media entity, with an at-
tributable interest in any such subsidiary 
entity, shall be deemed to have a cognizable 
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interest in the subsidiary unless the duties 
and responsibilities of the officer or director 
involved are wholly unrelated to the media 
subsidiary, and a certification properly docu-
menting this fact is submitted to the Com-
mission. The officers and directors of a sister 
corporation of a media entity shall not be at-
tributed with ownership of that entity by 
virtue of such status. 

(h) Discrete ownership interests held by 
the same individual or entity will be aggre-
gated in determining whether or not an in-
terest is cognizable under this section. An 
individual or entity will be deemed to have a 
cognizable investment if: 

(1) The sum of the interests held by or 
through ‘‘passive investors’’ is equal to or 
exceeds 20 percent; or 

(2) The sum of the interests other than 
those held by or through ‘‘passive investors’’ 
is equal to or exceeds 5 percent; or 

(3) The sum of the interests computed 
under paragraph (i)(1) of this section plus the 
sum of the interests computed under para-
graph (i)(2) of this section is equal to or ex-
ceeds 20 percent. 

(i) Notwithstanding paragraphs (e) and (f) 
of this Note, the holder of an equity or debt 
interest or interests in an entity covered by 
this rule shall have that interest attributed 
if the equity (including all stockholdings, 
whether voting or nonvoting, common or 
preferred, and partnership interests) and 
debt interest or interests, in the aggregate, 
exceed 33 percent of the total asset value (all 
equity plus all debt) of that entity, provided 
however that: 

(1) in applying the provisions of paragraph 
(i) of this note to §§ 76.501, 76.505 and 
76.905(b)(2), the holder of an equity or debt 
interest or interests in a broadcast station, 
cable system, SMATV or multiple video dis-
tribution provider subject to § 76.501, § 76.505, 
or § 76.905(b)(2) (‘‘interest holder’’) shall have 
that interest attributed if the equity (includ-
ing all stockholdings, whether voting or non-
voting, common or preferred, and partner-
ship interests) and debt interest or interests, 
in the aggregate, exceed 33 percent of the 
total asset value (defined as the aggregate of 
all equity plus all debt) of that entity; and 

(i) the interest holder also holds an inter-
est in a broadcast station, cable system, 
SMATV, or multiple video distribution pro-
vider that operates in the same market, is 
subject to § 76.501, § 76.505, or § 76.905(b)(2) and 
is attributable without reference to this 
paragraph (i); or 

(ii) the interest holder supplies over fifteen 
percent of the total weekly broadcast pro-
gramming hours of the station in which the 
interest is held. 

(2) For purposes of applying subparagraph 
(i)(1), the term ‘‘market’’ will be defined as 
it is defined under the rule that is being ap-
plied. 

NOTE 3 TO § 76.501: In cases where record 
and beneficial ownership of voting stock is 
not identical (e.g., bank nominees holding 
stock as record owners for the benefit of mu-
tual funds, brokerage houses holding stock 
in street names for benefit of customers, in-
vestment advisors holding stock in their own 
names for the benefit of clients, and insur-
ance companies holding stock), the party 
having the right to determine how the stock 
will be voted will be considered to own it for 
purposes of this subpart. 

NOTE 4 TO § 76.501: Paragraph (a) of this sec-
tion will not be applied so as to require the 
divestiture of ownership interests proscribed 
herein solely because of the transfer of such 
interests to heirs or legatees by will or intes-
tacy, provided that the degree or extent of 
the proscribed cross-ownership is not in-
creased by such transfer. 

NOTE 5 TO § 76.501: Certifications pursuant 
to this section and these notes shall be sent 
to the attention of the Media Bureau, Fed-
eral Communications Commission, 445 12th 
Street, SW., Washington, DC 20554. 

NOTE 6 TO § 76.501: In applying paragraph (a) 
of § 76.501, for purposes of paragraph note 2(i) 
of this section, attribution of ownership in-
terests in an entity covered by this rule that 
are held indirectly by any party through one 
or more intervening organizations will be de-
termined by successive multiplication of the 
ownership percentages for each link in the 
vertical ownership chain and application of 
the relevant attribution benchmark to the 
resulting product. The ownership percentage 
for any link in the chain that exceeds 50% 
shall be included. [For example, if A owns 
10% of company X, which owns 60% of com-
pany Y, which owns 25% of ‘‘Licensee,’’ then 
X’s interest in ‘‘Licensee’’ would 15% 
(0.6×0.25), and A’s interest in ‘‘Licensee’’ 
would be 1.5% (0.1×0.6×0.25).] 

[58 FR 27677, May 11, 1993, as amended at 60 
FR 37834, July 24, 1995; 61 FR 15388, Apr. 8, 
1996; 64 FR 50646, Sept. 17, 1999; 64 FR 67194, 
Dec. 1, 1999; 66 FR 9973, Feb. 13, 2001; 67 FR 
13234, Mar. 21, 2002; 68 FR 13237, Mar. 19, 2003] 

§ 76.502 Time limits applicable to fran-
chise authority consideration of 
transfer applications. 

(a) A franchise authority shall have 
120 days from the date of submission of 
a completed FCC Form 394, together 
with all exhibits, and any additional 
information required by the terms of 
the franchise agreement or applicable 
state or local law to act upon an appli-
cation to sell, assign, or otherwise 
transfer controlling ownership of a 
cable system. 

(b) A franchise authority that ques-
tions the accuracy of the information 
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provided under paragraph (a) must no-
tify the cable operator within 30 days 
of the filing of such information, or 
such information shall be deemed ac-
cepted, unless the cable operator has 
failed to provide any additional infor-
mation reasonably requested by the 
franchise authority within 10 days of 
such request. 

(c) If the franchise authority fails to 
act upon such transfer request within 
120 days, such request shall be deemed 
granted unless the franchise authority 
and the requesting party otherwise 
agree to an extension of time. 

[61 FR 15388, Apr. 8, 1996] 

§ 76.503 National subscriber limits. 

(a) No cable operator shall serve 
more than 30 percent of all multi-
channel-video programming sub-
scribers nationwide through multi-
channel video programming distribu-
tors owned by such operator or in 
which such cable operator holds an at-
tributable interest. 

(b)–(d) [Reserved] 
(e) ‘‘Multichannel video-program-

ming subscribers’’ means subscribers 
who receive multichannel video-pro-
gramming from cable systems, direct 
broadcast satellite services, direct-to- 
home satellite services, BRS/EBS, local 
multipoint distribution services, sat-
ellite master antenna television serv-
ices (as defined in § 76.5(a)(2)), and open 
video systems. 

(f) ‘‘Cable operator’’ means any per-
son or entity that owns or has an at-
tributable interest in an incumbent 
cable franchise. 

(g) Prior to acquiring additional mul-
tichannel video-programming pro-
viders, any cable operator that serves 
20% or more of multichannel video-pro-
gramming subscribers nationwide shall 
certify to the Commission, concurrent 
with its applications to the Commis-
sion for transfer of licenses at issue in 
the acquisition, that no violation of 
the national subscriber limits pre-
scribed in this section will occur as a 
result of such acquisition. 

NOTE 1 TO § 76.503: Certifications made 
under this section shall be sent to the atten-
tion of the Media Bureau, Federal Commu-
nications Commission, 445 12th Street, SW., 
Washington, DC 20554. 

NOTE 2 TO § 76.503: Attributable Interest shall 
be defined by reference to the criteria set 
forth in Notes 1 through 5 to § 76.501 provided 
however, that: 

(a) Notes 2(f) and 2(g) to § 76.501 to shall not 
apply; 

(b)(1) Subject to Note 2(i) to § 76.501, a lim-
ited partnership interest shall be attributed 
to a limited partner unless that partner is 
not materially involved, directly or indi-
rectly, in the management or operation of 
the video programming-related activities of 
the partnership and the relevant entity so 
certifies. An interest in a Limited Liability 
Company (‘‘LLC’’) or Registered Limited Li-
ability Partnership (‘‘RLLP’’) shall be at-
tributed to the interest holder unless that 
interest holder is not materially involved, 
directly or indirectly, in the management or 
operation of the video programming-related 
activities of the partnership and the relevant 
entity so certifies. 

(2) In the case of a limited partnership, in 
order for an entity to make the certification 
set forth in paragraph (b)(1) of this section, 
it must verify that the partnership agree-
ment or certificate of limited partnership, 
with respect to the particular limited part-
ner exempt from attribution, establishes 
that the exempt limited partner has no ma-
terial involvement, directly or indirectly, in 
the management or operation of the video 
programming activities of the partnership. 
In the case of an LLC or RLLP, in order for 
an entity to make the certification set forth 
in paragraph (g)(1) of this section, it must 
verify that the organizational document, 
with respect to the particular interest holder 
exempt from attribution, establishes that 
the exempt interest holder has no material 
involvement, directly or indirectly, in the 
management or operation of the video pro-
gramming activities of the LLC or RLLP. 
The criteria which would assume adequate 
insulation for purposes of these certifi-
cations are described in the Report and 
Order, FCC No. 99–288, CS Docket No. 98–82 
(released October 20, 1999). In order for the 
Commission to accept the certification, the 
certification must be accompanied by facts, 
e.g. in the form of documents, affidavits or 
declarations, that demonstrate that these in-
sulation criteria are met. Irrespective of the 
terms of the certificate of limited partner-
ship or partnership agreement, or other or-
ganizational document in the case of an LLC 
or RLLP, however, no such certification 
shall be made if the individual or entity 
making the certification has actual knowl-
edge of any material involvement of the lim-
ited partners, or other interest holders in the 
case of an LLC or RLLP, in the management 
or operation of the video-programming ac-
tivities of the partnership or LLC or RLLP. 

VerDate Mar<15>2010 10:13 Dec 13, 2011 Jkt 223205 PO 00000 Frm 00613 Fmt 8010 Sfmt 8010 Y:\SGML\223205.XXX 223205w
re

ie
r-

av
ile

s 
on

 D
S

K
3T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



604 

47 CFR Ch. I (10–1–11 Edition) § 76.504 

(3) In the case of an LLC or RLLP, the en-
tity seeking insulation shall certify, in addi-
tion, that the relevant state statute author-
izing LLCs permits an LLC member to insu-
late itself as required by our criteria. 

(c) Officers and directors of an entity cov-
ered by this rule are considered to have a 
cognizable interest in the entity with which 
they are so associated. If any such entity en-
gages in activities other than video-pro-
gramming activities, it may request the 
Commission to waive attribution for any of-
ficer or director whose duties and respon-
sibilities are wholly unrelated to the entity’s 
video-programming activities. In the case of 
common or appointed directors and officers, 
if common or appointed directors or officers 
have duties and responsibilities that are 
wholly unrelated to video-programming ac-
tivities for both entities, the relevant entity 
may request the Commission to waive attri-
bution of the director or officer. The officers 
and directors of a parent company of a video- 
programming business, with an attributable 
interest in any such subsidiary entity, shall 
be deemed to have a cognizable interest in 
the subsidiary unless the duties and respon-
sibilities of the officer or director involved 
are wholly unrelated to the video-program-
ming subsidiary, and a certification properly 
documenting this fact is submitted to the 
Commission. The officers and directors of a 
sister corporation of a cable system shall not 
be attributed with ownership of that entity 
by virtue of such status. 

[64 FR 67195, 67199, Dec. 1, 1999, as amended at 
67 FR 13234, Mar. 21, 2002; 69 FR 72046, Dec. 10, 
2004; 73 FR 11050, Feb. 29, 2008] 

§ 76.504 Limits on carriage of 
vertically integrated programming. 

(a) Except as otherwise provided in 
this section no cable operator shall de-
vote more than 40 percent of its acti-
vated channels to the carriage of na-
tional video programming services 
owned by the cable operator or in 
which the cable operator has an attrib-
utable interest. 

(b) The channel occupancy limits set 
forth in paragraph (a) of this section 
shall apply only to channel capacity up 
to 75 channels. 

(c) A cable operator may devote two 
additional channels or up to 45 percent 
of its channel capacity, whichever is 
greater, to the carriage of video pro-
gramming services owned by the cable 
operator or in which the cable operator 
has an attributable interest provided 
such video programming services are 
minority-controlled. 

(d) Cable operators carrying video 
programming services owned by the 
cable operator or in which the cable op-
erator holds an attributable interest in 
excess of limits set forth in paragraph 
(a) of this section as of December 4, 
1992, shall not be precluded by the re-
strictions in this section. 

(e) Minority-controlled means more 
than 50 percent owned by one or more 
members of a minority group. 

(f) Minority means Black, Hispanic, 
American Indian, Alaska Native, Asian 
and Pacific Islander. 

NOTE 1: Attributable interest shall be de-
fined by reference to the criteria set forth in 
Notes 1 through 5 to § 76.501 provided how-
ever, that: 

(a) Notes 2(f) and 2(g) to § 76.501 to shall not 
apply; 

(b)(1) Subject to Note 2(i) to § 76.501, a lim-
ited partnership interest shall be attributed 
to a limited partner unless that partner is 
not materially involved, directly or indi-
rectly, in the management or operation of 
the video programming-related activities of 
the partnership and the relevant entity so 
certifies. An interest in a Limited Liability 
Company (‘‘LLC’’) or Registered Limited Li-
ability Partnership (‘‘RLLP’’) shall be at-
tributed to the interest holder unless that 
interest holder is not materially involved, 
directly or indirectly, in the management or 
operation of the video programming-related 
activities of the partnership and the relevant 
entity so certifies. 

(2) In the case of a limited partnership, in 
order for an entity to make the certification 
set forth in paragraph (b)(1) of this section, 
it must verify that the partnership agree-
ment or certificate of limited partnership, 
with respect to the particular limited part-
ner exempt from attribution, establishes 
that the exempt limited partner has no ma-
terial involvement, directly or indirectly, in 
the management or operation of the video 
programming activities of the partnership. 
In the case of an LLC or RLLP, in order for 
an entity to make the certification set forth 
in paragraph (g)(1) of this section, it must 
verify that the organizational document, 
with respect to the particular interest holder 
exempt from attribution, establishes that 
the exempt interest holder has no material 
involvement, directly or indirectly, in the 
management or operation of the video pro-
gramming activities of the LLC or RLLP. 
The criteria which would assume adequate 
insulation for purposes of these certifi-
cations are described in the Report and 
Order, FCC No. 99–288, CS Docket No. 98–82 
(released October 20, 1999). In order for the 
Commission to accept the certification, the 
certification must be accompanied by facts, 
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e.g. in the form of documents, affidavits or 
declarations, that demonstrate that these in-
sulation criteria are met. Irrespective of the 
terms of the certificate of limited partner-
ship or partnership agreement, or other or-
ganizational document in the case of an LLC 
or RLLP, however, no such certification 
shall be made if the individual or entity 
making the certification has actual knowl-
edge of any material involvement of the lim-
ited partners, or other interest holders in the 
case of an LLC or RLLP, in the management 
or operation of the video-programming ac-
tivities of the partnership or LLC or RLLP. 

(3) In the case of an LLC or RLLP, the en-
tity seeking insulation shall certify, in addi-
tion, that the relevant state statute author-
izing LLCs permits an LLC member to insu-
late itself as required by our criteria. 

(c) Officers and directors of an entity cov-
ered by this rule are considered to have a 
cognizable interest in the entity with which 
they are so associated. If any such entity en-
gages in activities other than video-pro-
gramming activities, it may request the 
Commission to waive attribution for any of-
ficer or director whose duties and respon-
sibilities are wholly unrelated to the entity’s 
video-programming activities. In the case of 
common or appointed directors and officers, 
if common or appointed directors or officers 
have duties and responsibilities that are 
wholly unrelated to video-programming ac-
tivities for both entities, the relevant entity 
may request the Commission to waive attri-
bution of the director or officer. The officers 
and directors of a parent company of a video- 
programming business, with an attributable 
interest in any such subsidiary entity, shall 
be deemed to have a cognizable interest in 
the subsidiary unless the duties and respon-
sibilities of the officer or director involved 
are wholly unrelated to the video-program-
ming subsidiary, and a certification properly 
documenting this fact is submitted to the 
Commission. The officers and directors of a 
sister corporation of a cable system shall not 
be attributed with ownership of that entity 
by virtue of such status. 

NOTE 2 TO § 76.504: Section 76.1710 contains 
recordkeeping requirements for cable opera-
tors with regard to attributable interests. 

[58 FR 60141, Nov. 15, 1993, as amended at 64 
FR 67196, Dec. 1, 1999; 65 FR 53615, Sept. 5, 
2000] 

§ 76.505 Prohibition on buy outs. 
(a) No local exchange carrier or any 

affiliate of such carrier owned by, oper-
ated by, controlled by, or under com-
mon control with such carrier may 
purchase or otherwise acquire directly 
or indirectly more than a 10 percent fi-
nancial interest, or any management 
interest, in any cable operator pro-

viding cable service within the local 
exchange carrier’s telephone service 
area. 

(b) No cable operator or affiliate of a 
cable operator that is owned by, oper-
ated by, controlled by, or under com-
mon ownership with such cable oper-
ator may purchase or otherwise ac-
quire, directly or indirectly, more than 
a 10 percent financial interest, or any 
management interest, in any local ex-
change carrier providing telephone ex-
change service within such cable opera-
tor’s franchise area. 

(c) A local exchange carrier and a 
cable operator whose telephone service 
area and cable franchise area, respec-
tively, are in the same market may not 
enter into any joint venture or part-
nership to provide video programming 
directly to subscribers or to provide 
telecommunications services within 
such market. 

(d) Exceptions: 
(1) Notwithstanding paragraphs (a), 

(b), and (c) of this section, a local ex-
change carrier (with respect to a cable 
system located in its telephone service 
area) and a cable operator (with re-
spect to the facilities of a local ex-
change carrier used to provide tele-
phone exchange service in its cable 
franchise area) may obtain a control-
ling interest in, management interest 
in, or enter into a joint venture or 
partnership with the operator of such 
system or facilities for the use of such 
system or facilities to the extent that: 

(i) Such system or facilities only 
serve incorporated or unincorporated : 

(A) Places or territories that have 
fewer than 35,000 inhabitants; and 

(B) Are outside an urbanized area, as 
defined by the Bureau of the Census; 
and 

(ii) In the case of a local exchange 
carrier, such system, in the aggregate 
with any other system in which such 
carrier has an interest, serves less than 
10 percent of the households in the 
telephone service area of such carrier. 

(2) Notwithstanding paragraph (c) of 
this section, a local exchange carrier 
may obtain, with the concurrence of 
the cable operator on the rates, terms, 
and conditions, the use of that part of 
the transmission facilities of a cable 
system extending from the last multi- 
user terminal to the premises of the 
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end user, if such use is reasonably lim-
ited in scope and duration, as deter-
mined by the Commission. 

(3) Notwithstanding paragraphs (a) 
and (c) of this section, a local exchange 
carrier may obtain a controlling inter-
est in, or form a joint venture or other 
partnership with, or provide financing 
to, a cable system (hereinafter in this 
paragraph referred to as ‘‘the subject 
cable system’’) if: 

(i) The subject cable system operates 
in a television market that is not in 
the top 25 markets, and such market 
has more than 1 cable system operator, 
and the subject cable system is not the 
cable system with the most subscribers 
in such television market; 

(ii) The subject cable system and the 
cable system with the most subscribers 
in such television market held on May 
1, 1995, cable television franchises from 
the largest municipality in the tele-
vision market and the boundaries of 
such franchises were identical on such 
date; 

(iii) The subject cable system is not 
owned by or under common ownership 
or control of any one of the 50 cable 
system operators with the most sub-
scribers as such operators existed on 
May 1, 1995; and 

(iv) The system with the most sub-
scribers in the television market is 
owned by or under common ownership 
or control of any one of the 10 largest 
cable system operators as such opera-
tors existed on May 1, 1995. 

(4) Paragraph (a) of this section does 
not apply to any cable system if: 

(i) The cable system serves no more 
than 17,000 cable subscribers, of which 
no less than 8,000 live within an urban 
area, and no less than 6,000 live within 
a nonurbanized area as of June 1, 1995; 

(ii) The cable system is not owned by, 
or under common ownership or control 
with, any of the 50 largest cable system 
operators in existence on June 1, 1995; 
and 

(iii) The cable system operates in a 
television market that was not in the 
top 100 television markets as of June 1, 
1995. 

(5) Notwithstanding paragraphs (a) 
and (c) of this section, a local exchange 
carrier with less than $100,000,000 in an-
nual operating revenues (or any affil-
iate of such carrier owned by, operated 

by, controlled by, or under common 
control with such carrier) may pur-
chase or otherwise acquire more than a 
10 percent financial interest in, or any 
management interest in, or enter into 
a joint venture or partnership with, 
any cable system within the local ex-
change carrier’s telephone service area 
that serves no more than 20,000 cable 
subscribers, if no more than 12,000 of 
those subscribers live within an urban-
ized area, as defined by the Bureau of 
the Census. 

(6) The Commission may waive the 
restrictions of paragraphs (a), (b), or (c) 
of this section only if: 

(i) The Commission determines that, 
because of the nature of the market 
served by the affected cable system or 
facilities used to provide telephone ex-
change service: 

(A) The affected cable operator or 
local exchange carrier would be sub-
jected to undue economic distress by 
the enforcement of such provisions; 

(B) The system or facilities would 
not be economically viable if such pro-
visions were enforced; or 

(C) The anticompetitive effects of the 
proposed transaction are clearly out-
weighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served; and 

(ii) The local franchising authority 
approves of such waiver. 

(e) For purposes of this section, the 
term ‘‘telephone service area’’ when 
used in connection with a common car-
rier subject in whole or in part to title 
II of the Communications Act means 
the area within which such carrier pro-
vided telephone exchange service as of 
January 1, 1993, but if any common car-
rier after such date transfers its tele-
phone exchange service facilities to an-
other common carrier, the area to 
which such facilities provide telephone 
exchange service shall be treated as 
part of the telephone service area of 
the acquiring common carrier and not 
of the selling common carrier. 

(f) For purposes of this section, enti-
ties are affiliated if either entity has 
an attributable interest in the other or 
if a third party has an attributable in-
terest in both entities. 
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(g) Attributable interest shall be de-
fined by reference to the criteria set 
forth in Notes 1 through 5 to § 76.501. 

[61 FR 18977, Apr. 30, 1996, as amended at 64 
FR 67196, Dec. 1, 1999] 

Subpart K—Technical Standards 
§ 76.601 Performance tests. 

(a) The operator of each cable tele-
vision system shall be responsible for 
insuring that each such system is de-
signed, installed, and operated in a 
manner that fully complies with the 
provisions of this subpart. 

(b) The operator of each cable tele-
vision system shall conduct complete 
performance tests of that system at 
least twice each calendar year (at in-
tervals not to exceed seven months), 
unless otherwise noted below. The per-
formance tests shall be directed at de-
termining the extent to which the sys-
tem complies with all the technical 
standards set forth in § 76.605(a) and 
shall be as follows: 

(1) For cable television systems with 
1000 or more subscribers but with 12,500 
or fewer subscribers, proof-of-perform-
ance tests conducted pursuant to this 
section shall include measurements 
taken at six (6) widely separated 
points. However, within each cable sys-
tem, one additional test point shall be 
added for every additional 12,500 sub-
scribers or fraction thereof (e.g., 7 test 
points if 12,501 to 25,000 subscribers; 8 
test points if 25,001 to 37,500 sub-
scribers, etc.). In addition, for tech-
nically integrated portions of cable 
systems that are not mechanically con-
tinuous (i.e., employing microwave 
connections), at least one test point 
will be required for each portion of the 
cable system served by a technically 
integrated microwave hub. The proof- 
of-performance test points chosen shall 
be balanced to represent all geographic 
areas served by the cable system. At 
least one-third of the test points shall 
be representative of subscriber termi-
nals most distant from the system 
input and from each microwave re-
ceiver (if microwave transmissions are 
employed), in terms of cable length. 
The measurements may be taken at 
convenient monitoring points in the 
cable network: Provided, that data 
shall be included to relate the meas-

ured performance of the system as 
would be viewed from a nearby sub-
scriber terminal. An identification of 
the instruments, including the makes, 
model numbers, and the most recent 
date of calibration, a description of the 
procedures utilized, and a statement of 
the qualifications of the person per-
forming the tests shall also be in-
cluded. 

(2) Proof-of-performance tests to de-
termine the extent to which a cable 
television system complies with the 
standards set forth in § 76.605(a) (3), (4), 
and (5) shall be made on each of the 
NTSC or similar video channels of that 
system. Unless otherwise as noted, 
proof-of-performance tests for all other 
standards in § 76.605(a) shall be made on 
a minimum of four (4) channels plus 
one additional channel for every 100 
MHz, or fraction thereof, of cable dis-
tribution system upper frequency limit 
(e.g., 5 channels for cable television 
systems with a cable distribution sys-
tem upper frequency limit of 101 to 216 
MHz; 6 channels for cable television 
systems with a cable distribution sys-
tem upper frequency limit of 217–300 
MHz; 7 channels for cable television 
systems with a cable distribution upper 
frequency limit to 300 to 400 MHz, etc.). 
The channels selected for testing must 
be representative of all the channels 
within the cable television system. 

(3) The operator of each cable tele-
vision system shall conduct semi-an-
nual proof-of-performance tests of that 
system, to determine the extent to 
which the system complies with the 
technical standards set forth in 
§ 76.605(a)(4) as follows. The visual sig-
nal level on each channel shall be 
measured and recorded, along with the 
date and time of the measurement, 
once every six hours (at intervals of 
not less than five hours or no more 
than seven hours after the previous 
measurement), to include the warmest 
and the coldest times, during a 24-hour 
period in January or February and in 
July or August. 

(4) The operator of each cable tele-
vision system shall conduct triennial 
proof-of-performance tests of its sys-
tem to determine the extent to which 
the system complies with the technical 
standards set forth in § 76.605(a)(11). 
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