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within this 15-day period may prevent 
FMCSA from ruling on the request be-
fore the prohibitions take effect. 

(2) A motor carrier must make a re-
quest for an administrative review 
within 90 days after the date of the no-
tice of remedial directive and proposed 
determination of unfitness under 
§ 385.807. 

(d) FMCSA may request the motor 
carrier to submit additional data or at-
tend a conference to discuss the re-
quest for review. If the motor carrier 
does not provide the information re-
quested, or does not attend the con-
ference, FMCSA may dismiss its re-
quest for review. 

(e) FMCSA will notify the motor car-
rier in writing of its decision following 
the administrative review. FMCSA will 
complete its review: 

(1) Within 30 days after receiving a 
request from a hazardous materials or 
passenger motor carrier that has re-
ceived a proposed unfitness determina-
tion; 

(2) Within 45 days after receiving a 
request from any other motor carrier 
that has received a proposed unfitness 
determination; 

(3) With respect to requests for ad-
ministrative review of notices of reme-
dial directive, as soon as practicable 
but not later than 60 days after receiv-
ing the request. 

(f) The decision regarding a proposed 
unfitness determination constitutes 
final Agency action. 

(g) The provisions of this section will 
not affect procedures for administra-
tive review of proposed or final safety 
ratings in accordance with § 385.15 or 
for requests for changes to safety rat-
ings based upon corrective action in ac-
cordance with § 385.17. 

§ 385.819 Effect of failure to comply 
with remedial directive. 

(a) A motor carrier that fails or re-
fuses to comply with the terms of a re-
medial directive issued under this sub-
part, including a failure or refusal to 
provide proof of EOBR installation in 
accordance with § 385.811, does not meet 
the safety fitness standard set forth in 
§ 385.5(b). With respect to such carriers, 
the proposed determination of 
unfitness issued in accordance with 
§ 385.813 becomes final, and the motor 

carrier is prohibited from operating, as 
follows: 

(1) Motor carriers transporting haz-
ardous materials in quantities requir-
ing placarding and motor carriers 
transporting passengers in a CMV are 
prohibited from operating CMVs in 
interstate commerce and in operations 
that affect interstate commerce begin-
ning on the 46th day after the date of 
FMCSA’s notice of remedial directive 
and proposed unfitness determination. 
A motor carrier subject to the registra-
tion requirements of 49 U.S.C. 13901 
will have its registration revoked on 
the 46th day after the date of FMCSA’s 
notice of remedial directive and pro-
posed unfitness determination. 

(2) All other motor carriers are pro-
hibited from operating a CMV in inter-
state commerce and in operations that 
affect interstate commerce beginning 
on the 61st day after the date of 
FMCSA’s notice of remedial directive 
and proposed unfitness determination. 
A motor carrier subject to the registra-
tion requirements of 49 U.S.C. 13901 
will have its registration revoked on 
the 61st day after the date of FMCSA’s 
notice of remedial directive and pro-
posed unfitness determination. If 
FMCSA determines the motor carrier 
is making a good-faith effort to satisfy 
the terms of the remedial directive, 
FMCSA may allow the motor carrier to 
operate for up to 60 additional days. 

(b) If a proposed unfitness determina-
tion becomes a final determination, 
FMCSA will issue an order prohibiting 
the motor carrier from operating in 
interstate commerce. If the motor car-
rier is required to register under 49 
U.S.C. 13901, FMCSA will revoke the 
motor carrier’s registration on the 
dates specified in § 385.819(a)(1) and 
(a)(2). 

(c) If FMCSA has prohibited a motor 
carrier from operating in interstate 
commerce under paragraph (a) of this 
section and, if applicable, revoked the 
carrier’s registration, and the motor 
carrier subsequently complies with the 
terms and conditions of the remedial 
directive and provides proof of EOBR 
installation under § 385.811, the carrier 
may request FMCSA to lift the prohibi-
tion on operations at any time after 
the prohibition becomes effective. The 
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request should be submitted in writing 
in accordance with § 385.817(c). 

(d) A Federal Agency must not use 
for CMV transportation a motor car-
rier that FMCSA has determined is 
unfit. 

(e) Penalties. If a proposed unfitness 
determination becomes a final deter-
mination, FMCSA will issue an order 
prohibiting the motor carrier from op-
erating in interstate commerce and 
any intrastate operations that affect 
interstate commerce and, if applicable, 
revoking its registration. Any motor 
carrier that operates a CMV in viola-
tion of this section will be subject to 
the penalty provisions listed in 49 
U.S.C. 521(b). 

APPENDIX A TO PART 385—EXPLANATION 
OF SAFETY AUDIT EVALUATION CRITERIA 

I. GENERAL 

(a) Section 210 of the Motor Carrier Safety 
Improvement Act (49 U.S.C. 31144) directed 
the Secretary to establish a procedure 
whereby each owner and each operator 
granted new authority must undergo a safe-
ty review within 18 months after the owner 
or operator begins operations. The Secretary 
was also required to establish the elements 
of this safety review, including basic safety 
management controls. The Secretary, in 
turn, delegated this to the FMCSA. 

(b) To meet the safety standard, a motor 
carrier must demonstrate to the FMCSA 
that it has basic safety management con-
trols in place which function adequately to 
ensure minimum acceptable compliance with 
the applicable safety requirements. A ‘‘safe-
ty audit evaluation criteria’’ was developed 
by the FMCSA, which uses data from the 
safety audit and roadside inspections to de-
termine that each owner and each operator 
applicant for new entrant registration, pro-
visional operating authority, or provisional 
Certificate of Registration has basic safety 
management controls in place. The term 
‘‘safety audit’’ is the equivalent to the 
‘‘safety review’’ required by Sec. 210. Using 
‘‘safety audit’’ avoids any possible confusion 
with the safety reviews previously conducted 
by the agency that were discontinued on 
September 30, 1994. 

(c) The safety audit evaluation process de-
veloped by the FMCSA is used to: 

1. Evaluate basic safety management con-
trols and determine if each owner and each 
operator is able to operate safely in inter-
state commerce; and 

2. Identify owners and operators who are 
having safety problems and need improve-
ment in their compliance with the FMCSRs 

and the HMRs, before they are granted per-
manent registration. 

II. SOURCE OF THE DATA FOR THE SAFETY 
AUDIT EVALUATION CRITERIA 

(a) The FMCSA’s evaluation criteria are 
built upon the operational tool known as the 
safety audit. This tool was developed to as-
sist auditors and investigators in assessing 
the adequacy of a new entrant’s basic safety 
management controls. 

(b) The safety audit is a review of a Mex-
ico-domiciled or new entrant motor carrier’s 
operation and is used to: 

1. Determine if a carrier has the basic safe-
ty management controls required by 49 
U.S.C. 31144; 

2. Meet the requirements of Section 350 of 
the DOT Appropriations Act; and 

3. In the event that a carrier is found not 
to be in compliance with applicable FMCSRs 
and HMRs, the safety audit can be used to 
educate the carrier on how to comply with 
U.S. safety rules. 

(c) Documents such as those contained in 
the driver qualification files, records of duty 
status, vehicle maintenance records, and 
other records are reviewed for compliance 
with the FMCSRs and HMRs. Violations are 
cited on the safety audit. Performance-based 
information, when available, is utilized to 
evaluate the carrier’s compliance with the 
vehicle regulations. Recordable accident in-
formation is also collected. 

III. DETERMINING IF THE CARRIER HAS BASIC 
SAFETY MANAGEMENT CONTROLS 

(a) During the safety audit, the FMCSA 
gathers information by reviewing a motor 
carrier’s compliance with ‘‘acute’’ and ‘‘crit-
ical’’ regulations of the FMCSRs and HMRs. 

(b) Acute regulations are those where non-
compliance is so severe as to require imme-
diate corrective actions by a motor carrier 
regardless of the overall basic safety man-
agement controls of the motor carrier. 

(c) Critical regulations are those where 
noncompliance relates to management and/ 
or operational controls. These are indicative 
of breakdowns in a carrier’s management 
controls. 

(d) The list of the acute and critical regu-
lations, which are used in determining if a 
carrier has basic safety management con-
trols in place, is included in Appendix B, VII. 
List of Acute and Critical Regulations. 

(e) Noncompliance with acute and critical 
regulations are indicators of inadequate 
safety management controls and usually 
higher than average accident rates. 

(f) Parts of the FMCSRs and the HMRs 
having similar characteristics are combined 
together into six regulatory areas called 
‘‘factors.’’ The regulatory factors, evaluated 
on the basis of the adequacy of the carrier’s 
safety management controls, are: 
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