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under § 1437.305 and such claims shall 
not, as such, be subject to the provi-
sions of paragraphs (c) through (h) of 
this section, except to the extent that 
similar provisions apply to claims 
under § 1437.305. 

(2) Propagation stock (seed or trans-
plant) can produce a claim under this 
part but only in accord with the provi-
sions that follow in this section and 
subject to other conditions on payment 
as may be imposed elsewhere in this 
part. 

(c) For purposes of a loss calculation 
arising under paragraph (b)(2) of this 
section, the value of: 

(1) Seed will be determined on a yield 
basis made in accordance with subpart 
B of this part and average market price 
established in accordance with § 1437.11. 

(2) Transplant losses will be deter-
mined based on inventory that existed 
immediately before and after the dis-
aster and average market price estab-
lished in accordance with § 1437.11. 

(d) Transplant producers must have 
up-to-date inventory and sales records 
and other documents, sufficient to doc-
ument actual losses, as determined by 
CCC. 

(e) The land, waterbed, or facility in 
which the eligible commodity was lo-
cated at the time of loss must: 

(1) Be owned or leased by the pro-
ducer; 

(2) Have readily identifiable bound-
aries; and 

(3) Be managed and maintained using 
acceptable growing practices for the 
geographical region, as determined by 
CCC. 

(f) The producer must have control of 
the land, waterbed, or facility and 
must ensure adequate and proper: 

(1) Flood prevention; 
(2) Growing medium; 
(3) Fertilization or feeding; 
(4) Irrigation and water quality; 
(5) Weed control; 
(6) Pest and disease control; 
(7) Rodent and wildlife control; and 
(8) Over-winterization facilities, as 

applicable. 
(g) The eligible commodity must be: 
(1) Grown in a region or controlled 

environment conducive to successful 
production, as determined by CCC; and 

(2) Placed in the waterbed or facility 
in which the loss occurs and not be in-
digenous to the waterbed or facility. 

(h) Eligible commodities having any 
dollar value after the disaster shall be 
considered as having full value when 
making loss calculations. Also, dam-
aged plants that do not have any value 
after the disaster but that can be reju-
venated or may, if not fully rejuve-
nated, reacquire value, shall be count-
ed as worth full value as well. 

(i) In the crop year in which a notice 
of loss is filed, producers may be re-
quired, at the discretion of CCC, to pro-
vide evidence that the eligible com-
modity was produced in accordance 
with paragraphs (e), (f), and (g) of this 
section and other provisions of this 
part. 

[67 FR 62324, Oct. 7, 2002] 

§§ 1437.311–1437.400 [Reserved] 

Subpart E—Determining Coverage 
of Forage Intended for Animal 
Consumption 

§ 1437.401 Forage. 
(a) Forage eligible for benefits under 

this part is limited to mature vegeta-
tion, as determined by CCC, produced 
in a commercial operation in three or 
more of the last five crop years, except 
producers who have not produced for-
age for the minimum period in order to 
preserve vegetation and prevent ero-
sion, or otherwise mitigate the impact 
of disaster conditions, as determined 
by CCC, shall not be penalized. Benefits 
are not available for first-year seeding 
of alfalfa and similar vegetation when 
production is not produced in the seed-
ing year, as determined by CCC. The 
commercial operation must use accept-
able farming, pasture and range man-
agement practices for the location nec-
essary to sustain sufficient quality and 
quantity of the vegetation so as to be 
suitable for grazing livestock or me-
chanical harvest as hay or seed. Forage 
to be mechanically harvested shall be 
treated under the rules for low-yield 
crops as calculated under § 1437.103, ex-
cept claims on forage for grazing bene-
fits will be determined according to 
paragraph (f) of this section. The provi-
sions in this subpart, however, shall 
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govern for all claims including forage 
for mechanical harvest. 

(b) Producers of forage must, in addi-
tion to the records required in § 1437.7, 
specify the intended method of harvest 
of all acreage intended as forage for 
livestock consumption as either me-
chanically or grazed. 

(c) Producers must, in the adminis-
trative FSA office for the unit, request 
an appraisal prior to the onset of graz-
ing of any intended mechanically har-
vested forage acreage that will be both 
mechanically harvested and grazed. 

(d) Forage acreage reported to CCC as 
intended to be mechanically harvested, 
but which is, instead, subsequently 
grazed, will be considered, for crop def-
inition purposes, as mechanically har-
vested. Expected production of the spe-
cific acreage will be calculated on the 
basis of carrying capacity. The loss of 
such grazed forage shall be determined 
according to paragraph (f) of this sec-
tion. Except, beginning with the 2005 
crop year, for acreage intended to be 
mechanically harvested which is in-
stead, subsequently grazed, the loss of 
intended mechanically harvested for-
age may alternatively be determined 
based on a review of acceptable produc-
tion evidence or appraisal of the spe-
cific crop acreage. As part of the pay-
ment computation for this loss, in-
tended mechanically harvested forage 
crop acreage that is not mechanically 
harvested, but instead grazed, shall be 
deemed to be un-harvested for the pur-
poses of determining a payment factor. 

(e) Small grain forage is the specific 
acreage of wheat, barley, oats, 
triticale, or rye intended for use as for-
age. Small grain forage shall be consid-
ered separate crops and distinct from 
any other forage commodities and 
other intended uses of the small grain 
commodity. In addition to the records 
required in § 1437.7 producers must 
specify whether the intended forage 
crop is intended for fall/winter, spring, 
or total season forage. In addition to 
other eligibility requirements, CCC 
will consider other factors, such as, 
water sources and available fencing, 
and adequate fertilization to determine 
small grain forage eligibility, yields, 
and production. 

(f) CCC will establish forage losses of 
acreage intended to be grazed includ-

ing, in some cases, acreage intended to 
be mechanically harvested but instead 
subsequently grazed, on the basis of: 

(1) The percentages of loss of similar 
mechanically-harvested forage acreage 
on the farm, or on similar farms in the 
area when approved yields have been 
calculated to determine loss, or 

(2) Where there is no similar me-
chanically-harvested forage acreage on 
the farm or similar farms in the area, 
the collective percentage of loss as de-
termined by CCC for the geographical 
region after consideration of at least 
two independent assessments of grazed 
forage acreage conditions. The assess-
ments shall be completed by forage or 
range specialists in Federal, State, and 
local government agencies, educational 
institutions, and private companies not 
having a financial interest in the out-
come of the assessment. Neither the as-
sessments themselves, nor collective 
loss percentages established pursuant 
thereto are subject to appeal. CCC’s de-
terminations of geographical area for 
assessments and collective grazing loss 
are generally applicable to all simi-
larly situated participants farming in 
such defined geographical region. 

[67 FR 12448, Mar. 19, 2002, as amended at 71 
FR 13746, Mar. 17, 2006] 

§ 1437.402 Carrying capacity. 

(a) CCC will establish a carrying ca-
pacity for all grazed forage present in 
the county for purposes of admin-
istering this program and to that end: 

(1) Multiple carrying capacities may 
be determined for a specific vegetation 
if factors, such as soil type, elevation, 
and topography, result in a significant 
difference of carrying capacity within 
the county. 

(2) CCC may establish separate car-
rying capacities for irrigated and non- 
irrigated forage acreage when acreage 
of traditionally irrigated forage (forage 
actually irrigated 3 of the last 5 crop 
years) is present in the county. 

(b) Producers may provide evidence 
that unit forage management and 
maintenance practices are improve-
ments over those practices generally 
associated with the established car-
rying capacity. Based on this evidence, 
CCC may adjust the expected AUD for 
the specific forage acreage upward for 
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