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with the administrative action. The 
Under Secretary may require that any 
facts in controversy be covered by an 
affidavit or testimony given under oath 
or affirmation. 

(ii) Evidence. The rules of evidence 
prevailing in courts of law do not 
apply, and all evidentiary material 
deemed by the Under Secretary to be 
relevant and material to the pro-
ceeding, and not unduly repetitious, 
will be received and considered. 

(iii) Procedural questions. The Under 
Secretary has the authority to limit 
the number of people attending the 
hearing, to impose any time or other 
limitations deemed reasonable, and to 
determine all procedural questions. 

(iv) Transcript. A transcript of an in-
formal hearing shall not be made, un-
less the Under Secretary determines 
that the national interest or other 
good cause warrants it, or the appel-
lant requests a transcript. If the appel-
lant requests a transcript, the appel-
lant will be responsible for paying all 
expenses related to production of the 
transcript. 

(v) Report. Any person designated by 
the Under Secretary to conduct an in-
formal hearing shall submit a written 
report containing a summary of the 
hearing and recommend action to the 
Under Secretary. 

(c) Decisions—(1) Determination of ap-
peals. In addition to the documents spe-
cifically submitted in connection with 
the appeal, the Under Secretary shall 
consider any recommendations, re-
ports, or relevant documents available 
to BIS in determining the appeal, but 
shall not be bound by any such rec-
ommendation, nor prevented from con-
sidering any other information, or con-
sulting with any other person or 
groups, in making a determination. 
The Under Secretary may adopt any 
other procedures deemed necessary and 
reasonable for considering an appeal. 
The Under Secretary shall decide an 
appeal within a reasonable time after 
receipt of the appeal. The decision 
shall be issued to the appellant in writ-
ing and contain a statement of the rea-
sons for the action. 

(2) Effect of the determination. The de-
cision of the Under Secretary shall be 
final. 

(d) Effect of appeal. Acceptance and 
consideration of an appeal shall not af-
fect any administrative action, pending 
or in effect, unless the Under Sec-
retary, upon request by the appellant 
and with opportunity for response, 
grants a stay. 

[61 FR 12851, Mar. 25, 1996, as amended at 62 
FR 25467, May 9, 1997; 65 FR 14860, Mar. 20, 
2000; 70 FR 8250, Feb. 18, 2005; 71 FR 34009, 
June 13, 2006] 

PART 758—EXPORT CLEARANCE 
REQUIREMENTS 

Sec. 
758.1 The Shipper’s Export Declaration 

(SED) or Automated Export System 
(AES) record. 

758.2 Automated Export System (AES). 
758.3 Responsibilities of parties to the 

transaction. 
758.4 Use of export license. 
758.5 Conformity of documents and unload-
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forcement, the Bureau of Industry and 
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758.8 Return or unloading of cargo at direc-
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758.9 Other applicable laws and regulations. 

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025, 3 
CFR, 2001 Comp., p. 783; Notice of August 12, 
2011, 76 FR 50661 (August 16, 2011). 

SOURCE: 61 FR 12852, Mar. 25, 1996, unless 
otherwise noted. 

§ 758.1 The Shipper’s Export Declara-
tion (SED) or Automated Export 
System (AES) record. 

(a) The Shipper’s Export Declaration 
(SED) or Automated Export System (AES) 
record. The SED (Form 7525-V, Form 
7525-V-Alt, or Automated Export Sys-
tem record) is used by the Bureau of 
Census to collect trade statistics and 
by the Bureau of Industry and Security 
for export control purposes. The SED 
or AES record collects basic informa-
tion such as the names and addresses of 
the parties to a transaction; the Export 
Control Classification Number (ECCN) 
(when required), the Schedule B num-
ber or Harmonized Tariff Schedule 
number, the description, quantity and 
value of the items exported; and the li-
cense authority for the export. The 
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SED or the AES electronic equivalent 
is a statement to the United States 
Government that the transaction oc-
curred as described. 

(b) When an SED or AES record is re-
quired. Except when the export of items 
subject to the EAR is to take place 
electronically or in an otherwise intan-
gible form, you must file an SED or 
AES record with the United States 
Government for items subject to the 
EAR, including exports by U.S. mail, in 
the following situations: 

(1) For all exports of items subject to 
the EAR that are destined to a country 
in Country Group E:1 of Supplement 
No. 1 to part 740 of the EAR regardless 
of value (see 15 CFR 30.55); 

(2) For all exports subject to the EAR 
that require submission of a license ap-
plication, regardless of value or des-
tination; 

(3) For all exports of commodities 
and mass market software subject to 
the EAR when the value of the com-
modities or mass market software clas-
sified under a single Schedule B Num-
ber (or Harmonized Tariff Schedule 
number) is over $2,500, except as ex-
empted by the Foreign Trade Statistics 
Regulations (FTSR) in 15 CFR part 30 
and referenced in paragraph (c) of this 
section; 

(4) For all exports of items subject to 
the EAR that will be transshipped 
through Canada to a third destination, 
where the export would require an SED 
or AES record or license if shipped di-
rectly to the final destination from the 
United States (see 15 CFR 30.58(c) of 
the FTSR); or 

(5) For all items exported under au-
thorization Validated End-User (VEU). 

NOTE TO PARAGRAPH (b): In addition to the 
Shipper’s Export Declaration for exports, the 
Bureau of Census Foreign Trade Statistics 
Regulations provide for a specific Shipper’s 
Export Declaration for In-Transit Goods 
(Form 7513). See 15 CFR 30.3 and 30.8 of the 
FTSR. 

(c) Exemptions. A complete list of ex-
emptions from the SED or AES filing 
requirement is set forth in the FTSR. 
Some of these FTSR exemptions have 
elements in common with certain EAR 
License Exceptions. An FTSR exemp-
tion may be narrower than a License 
Exception. The following references are 
provided in order to direct you to the 

FTSR exemptions that relate to EAR 
License Exceptions: 

(1) License Exception Baggage (BAG), 
as set forth in § 740.14 of the EAR. See 
15 CFR 30.56 of the FTSR; 

(2) License Exception Gift Parcels 
and Humanitarian Donations (GFT), as 
set forth in § 740.12 of the EAR. See 15 
CFR 30.55(g) of the FTSR; 

(3) License Exception Aircraft and 
Vessels (AVS), as set forth in § 740.15 of 
the EAR. See 15 CFR 30.55(l) of the 
FTSR; 

(4) License Exception Governments 
and International Organizations (GOV), 
as set forth in § 740.11 of the EAR. See 
15 CFR 30.53 of the FTSR; 

(5) License Exception Technology and 
Software Under Restriction (TSR), as 
set forth in § 740.6 of the EAR. See 15 
CFR 30.55(n) of the FTSR; or 

(6) License Exception Temporary Im-
ports, Exports, and Reexports (TMP) 
‘‘tools of trade’’, as set forth in 
§ 740.9(a)(2)(i) of the EAR. See 15 CFR 
30.56(b) of the FTSR. 

(d) Notation on export documents for 
exports exempt from SED or AES record 
requirements. When an exemption from 
filing the Shipper’s Export Declaration 
or Automated Export System record 
applies, the export authority (License 
Exception or NLR) of all the items 
must be entered on the loading docu-
ment (e.g., Cargo Declaration, mani-
fest, bill of lading, (master) air way-
bill) by the person responsible for pre-
paring the document. This requirement 
is intended to parallel the Bureau of 
Census requirement, so that notations 
as to the basis for the SED exemption 
and the license authority are entered 
in the same place and manner (see 15 
CFR 30.21 of the FTSR for detailed re-
quirements). The loading document 
must be available for inspection by 
government officials, along with the 
items, prior to lading on the carrier. 

(e) Signing the Shipper’s Export Dec-
laration or transmitting data via AES. 
The person who signs the SED must be 
in the United States at the time of 
signing. The person who transmits data 
via AES must be a certified AES par-
ticipant in accordance with 15 CFR 
30.60 of the FTSR. The person who 
signs the SED or transmits data via 
AES, whether exporter (U.S. principal 
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party in interest) or agent, is respon-
sible for the truth, accuracy, and com-
pleteness of the SED or AES record, ex-
cept insofar as that person can dem-
onstrate that he or she reasonably re-
lied on information furnished by oth-
ers. 

(f) The SED or AES record is an export 
control document. The SED or AES 
record is a statement to the U.S. Gov-
ernment. The SED or AES record is an 
export control document as defined in 
part 772 of the EAR. False statements 
made thereon may be a violation of 
§ 764.2(g) of the EAR. When an SED or 
AES record is presented to the U.S. 
Government, the signer or filer of the 
SED or AES record represents the fol-
lowing: 

(1) Export of the items described on 
the SED or AES record is authorized 
under the terms and conditions of a li-
cense issued by BIS; is in accordance 
with the terms and conditions of a Li-
cense Exception; is authorized under 
‘‘NLR’’ as no license is required for the 
shipment; or is not subject to the EAR; 

(2) Statements on the SED or AES 
record are in conformity with the con-
tents of any license issued by BIS, with 
the possible exception of the exporter 
block in routed transactions; and 

(3) All information shown on the SED 
or AES record is true, accurate, and 
complete. 

(g) Export control information on the 
SED or AES record. For each item on 
the SED or AES record, you must show 
the license authority (License number, 
License Exception, or No License Re-
quired (NLR)), the Export Control Clas-
sification Number (ECCN) (when re-
quired), and the item description in the 
designated blocks. The item descrip-
tion must be stated in Commerce Con-
trol List terms. If those terms are in-
adequate to meet Census Bureau re-
quirements, the FTSR requires that 
you give enough additional detail to 
permit verification of the Schedule B 
Number (or Harmonized Tariff Sched-
ule number). The FTSR also requires 
separate descriptions of items for each 
Schedule B classification (or Har-
monized Tariff Schedule number). See 
15 CFR 30.6 (separate SED or AES 
records), § 30.7(l) (description of items) 
and § 30.9 (separation of items on the 
SED) of the FTSR. 

(1) Exports under a license. When ex-
porting under the authority of a li-
cense, you must enter on the SED or 
AES record the license number and ex-
piration date (the expiration date is 
only required on paper versions of the 
SED), the ECCN, and an item descrip-
tion identical to the item description 
on the license. 

(2) Exports under a License Exception. 
You must enter on any required SED or 
AES record the ECCN and the correct 
License Exception symbol (e.g., LVS, 
GBS, CIV) for the License Exception(s) 
under which you are exporting. Items 
temporarily in the United States meet-
ing the provisions of License Exception 
TMP, under § 740.9(b)(3), are excepted 
from this requirement. See also 
§ 740.1(d) of the EAR. 

(3) No License Required (NLR) exports. 
You must enter on any required SED or 
AES record the ‘‘NLR’’ designation 
when the items to be exported are sub-
ject to the EAR but not listed on the 
Commerce Control List (i.e., items are 
classified as EAR99), and when the 
items to be exported are listed on the 
CCL but do not require a license. In ad-
dition, you must enter the correct 
ECCN on any required SED or AES 
record for all items being exported 
under the NLR provisions that have a 
reason for control other than anti-ter-
rorism (AT). The designator ‘‘TSPA’’ 
may be used, but is not required, when 
the export consists of technology or 
software outside the scope of the EAR. 
See § 734.7 through § 734.11 of the EAR 
for TSPA information. 

(h) Power of attorney or other written 
authorization. In a ‘‘power of attorney’’ 
or other written authorization, author-
ity is conferred upon an agent to per-
form certain specified acts or kinds of 
acts on behalf of a principal. 

(1) An agent must obtain a power of 
attorney or other written authoriza-
tion in the following circumstances: 

(i) An agent that represents a foreign 
principal party in interest in a routed 
transaction must obtain a power of at-
torney or other written authorization 
that sets forth his authority; and 

(ii) An agent that applies for a li-
cense on behalf of a principal party in 
interest must obtain a power of attor-
ney or other written authorization that 
sets forth the agent’s authority to 
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apply for the license on behalf of the 
principal. 

NOTE TO PARAGRAPH (h)(1): The Bureau of 
Census Foreign Trade Statistics Regulations 
impose additional requirements for a power 
of attorney or other written authorization. 
See 15 CFR 30.4(e) of the FTSR. 

(2) This requirement for a power of 
attorney or other written authoriza-
tion is a legal requirement aimed at 
ensuring that the parties to a trans-
action negotiate and understand their 
responsibilities. The absence of a power 
of attorney or other written authoriza-
tion does not prevent BIS from using 
other evidence to establish the exist-
ence of an agency relationship for pur-
poses of imposing liability. 

(i) Submission of the SED or AES 
record. The SED or AES record must be 
submitted to the U.S. Government in 
the manner prescribed by the Bureau of 
Census Foreign Trade Statistics Regu-
lations (15 CFR part 30). 

[65 FR 42570, July 10, 2000, as amended at 67 
FR 70546, Nov. 25, 2002; 68 FR 50473, Aug. 21, 
2003; 69 FR 46080, July 30, 2004; 72 FR 33662, 
June 19, 2007; 72 FR 43532, Aug. 6, 2007] 

§ 758.2 Automated Export System 
(AES). 

The Census Bureau’s Foreign Trade 
Statistics Regulations (FTSR) (15 CFR 
Part 30) contain provisions for filing 
Shipper’s Export Declarations (SEDs) 
electronically using the Automated 
Export System (AES). In order to use 
AES, you must apply directly to the 
Census Bureau for certification and ap-
proval through a Letter of Intent (see 
15 CFR 30.60(b) and Appendix A to part 
30 of the FTSR). Three AES filing op-
tions are available for transmitting 
shipper’s export data. Option 1 is the 
standard paper filing of the SED, while 
the other two options are electronic. 
Option 2 requires the electronic filing 
of all information required for export 
prior to export (15 CFR 30.61(a) and 
30.63); Option 4 is available only for ap-
proved filers (approval by Census Bu-
reau, Bureau of Customs and Border 
Protection, BIS and other agencies) 
and requires no information to be 
transmitted prior to export, with com-
plete information transmitted within 
10 working days of exportation (15 CFR 
30.61(b) and 30.62). 

(a) Census’ Option 4 application proc-
ess. Exporters, or agents applying on 
behalf of an exporter, may apply for 
Option 4 filing privileges by submitting 
a Letter of Intent to the Census Bureau 
in accordance with 15 CFR 30.60(b) and 
30.62 of the FTSR. The Census Bureau 
will distribute the Letter of Intent to 
BIS and other agencies participating in 
the Option 4 approval process. Any 
agency may notify Census that an ap-
plicant has failed to meet its accept-
ance standards, and the Census Bureau 
will provide a denial letter to the ap-
plicant naming the denying agency. If 
the Census Bureau receives neither no-
tification of denial, nor a request for 
an extension from the agency within 30 
days of the date of referral of the letter 
of intent to the agency, the applicant 
is deemed to be approved by that agen-
cy. See 15 CFR 30.62(b) of the FTSR. 

(b) BIS Option 4 application process. 
When AES filers wish to use Option 4 
for exports of items that require a BIS 
license, those filers must seek separate 
approval directly from BIS by com-
pleting a questionnaire and certifi-
cation. (Separate BIS approval is not 
required for the use of Option 4 in con-
nection with exports that do not re-
quire a BIS license.) The questionnaire 
and certification should be mailed to: 
U.S. Department of Commerce, Bureau 
of Industry and Security, The Office of 
Enforcement Analysis, 14th & Pennsyl-
vania Avenue, N.W., Room 4065, Wash-
ington, D.C. 20230. 

(1) Questionnaire. The following ques-
tions must be answered based on your 
experiences over the past five years. If 
the answer to either of the questions is 
‘‘yes’’, it must be followed with a full 
explanation. Answering ‘‘yes’’ to either 
of the questions will not automatically 
prevent your participation in Option 4. 
BIS will consider the facts of each case 
and any remedial action you have 
taken to determine whether your reli-
ability is sufficient to participate in 
this program. 

(i) Have you been charged with, con-
victed of, or penalized for, any viola-
tion of the EAR or any statute de-
scribed in § 766.25 of the EAR? 

(ii) Have you been notified by any 
government official of competent au-
thority that you are under investiga-
tion for any violation of the EAR or 
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