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DECEMBER 1991—Continued 

I. Years of coverage 
II. Primary 
insurance 
amount 

III. Max-
imum family 

benefit 

30 ............................................... 478.20 717.80 

NOTE: The amounts shown in the above table for years of 
coverage less than 19 are not payable for June 1981 through 
December 1981 because the corresponding values shown in 
column II are less than the $135.70 minimum primary insur-
ance amount payable for that period. For months after De-
cember 1981, a special minimum primary insurance amount 
of $128.70 will be payable. 

[47 FR 30734, July 15, 1982, as amended at 52 
FR 8248, Mar. 17, 1987; 57 FR 44097, Sept. 24, 
1992; 57 FR 45878, Oct. 5, 1992] 

APPENDIX VI TO SUBPART C OF PART 
404—PERCENTAGE OF AUTOMATIC IN-
CREASES IN PRIMARY INSURANCE 
AMOUNTS SINCE 1978 

Effective date Percentage 
increase 

06/79 .................................................................. 9.9 
06/80 .................................................................. 14.3 
06/81 .................................................................. 11.2 
06/82 .................................................................. 7.4 
12/83 .................................................................. 3.5 
12/84 .................................................................. 3.5 
12/85 .................................................................. 3.1 
12/86 .................................................................. 1.3 
12/87 .................................................................. 4.2 
12/88 .................................................................. 4.0 
12/89 .................................................................. 4.7 
12/90 .................................................................. 5.4 
12/91 .................................................................. 3.7 

[57 FR 44097, Sept. 24, 1992] 

APPENDIX VII TO SUBPART C OF PART 
404—‘‘OLD-LAW’’ CONTRIBUTION AND 
BENEFIT BASE 

Explanation: We use these figures to deter-
mine the earnings needed for a year of cov-
erage for years after 1978 (see § 404.261 and ap-
pendix IV). This is the contribution and ben-
efit base that would have been effective 
under the Social Security Act without the 
enactment of the 1977 amendments. 

Year Amount 

1979 ................................................................... $18,900 
1980 ................................................................... 20,400 
1981 ................................................................... 22,200 
1982 ................................................................... 24,300 
1983 ................................................................... 26,700 
1984 ................................................................... 28,200 
1985 ................................................................... 29,700 
1986 ................................................................... 31,500 
1987 ................................................................... 32,700 
1988 ................................................................... 33,600 
1989 ................................................................... 35,700 
1990 ................................................................... 38,100 
1991 ................................................................... 39,600 
1992 ................................................................... 41,400 

[52 FR 8248, Mar. 17, 1987, as amended at 57 
FR 44097, Sept. 24, 1992; 57 FR 45878, Oct. 5, 
1992] 

Subpart D—Old-Age, Disability, 
Dependents’ and Survivors’ 
Insurance Benefits; Period of 
Disability 

AUTHORITY: Secs. 202, 203(a) and (b), 205(a), 
216, 223, 225, 228(a)–(e), and 702(a)(5) of the So-
cial Security Act (42 U.S.C. 402, 403(a) and 
(b), 405(a), 416, 423, 425, 428(a)–(e), and 
902(a)(5)). 

SOURCE: 44 FR 34481, June 15, 1979, unless 
otherwise noted. 

GENERAL 

§ 404.301 Introduction. 

This subpart sets out what require-
ments you must meet to qualify for so-
cial security benefits, how your benefit 
amounts are figured, when your right 
to benefits begins and ends, and how 
family relationships are determined. 
These benefits are provided by title II 
of the Social Security Act. They in-
clude— 

(a) For workers, old-age and disability 
benefits and benefit protection during 
periods of disability; 

(b) For a worker’s dependents, benefits 
for a worker’s wife, divorced wife, hus-
band, divorced husband, and child; 

(c) For a worker’s survivors, benefits 
for a worker’s widow, widower, di-
vorced wife, child, and parent, and a 
lump-sum death payment; and 

(d) For uninsured persons age 72 or 
older, special payments. 

§ 404.302 Other regulations related to 
this subpart. 

This subpart is related to several 
others. Subpart H sets out what evi-
dence you need to prove you qualify for 
benefits. Subpart P describes what is 
needed to prove you are disabled. Sub-
part E describes when your benefits 
may be reduced or stopped for a time. 
Subpart G describes the need for and 
the effect of an application for bene-
fits. Part 410 describes when you may 
qualify for black lung benefits. Part 416 
describes when you may qualify for 
supplemental security income. Also 42 
CFR part 405 describes when you may 
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qualify for hospital and medical insur-
ance if you are aged, disabled, or have 
chronic kidney disease. 

§ 404.303 Definitions. 
As used in this subpart: 
Apply means to sign a form or state-

ment that the Social Security Admin-
istration accepts as an application for 
benefits under the rules set out in sub-
part G. 

Eligible means that a person would 
meet all the requirements for entitle-
ment to benefits for a period of time 
but has not yet applied. 

Entitled means that a person has ap-
plied and has proven his or her right to 
benefits for a period of time. 

Insured person or the insured means 
someone who has enough earnings 
under social security to permit pay-
ment of benefits on his or her earnings 
record. The requirements for becoming 
insured are described in subpart B. 

Permanent home means the true and 
fixed home (legal domicile) of a person. 
It is the place to which a person in-
tends to return whenever he or she is 
absent. 

Primary insurance amount means an 
amount that is determined from the 
average monthly earnings creditable to 
the insured person. This term and the 
manner in which it is computed are ex-
plained in subpart C. 

We or Us means the Social Security 
Administration. 

You means the person who has ap-
plied for benefits or the person for 
whom someone else has applied. 

§ 404.304 What are the general rules on 
benefit amounts? 

This subpart describes how we deter-
mine the highest monthly benefit 
amount you ordinarily could qualify 
for under each type of benefit. How-
ever, the highest monthly benefit 
amount you could qualify for may not 
be the amount you will be paid. In a 
particular month, your benefit amount 
may be reduced or not paid at all. 
Under some circumstances, your ben-
efit amount may be increased. The 
most common reasons for a change in 
your benefit amount are listed below. 

(a) Age. Sections 404.410 through 
404.413 explain how your old-age, wife’s 
or husband’s, or widow’s or widower’s 

benefits may be reduced if you choose 
to receive them before you attain full 
retirement age (as defined in § 404.409). 

(b) Earnings. Sections 404.415 through 
404.418 explain how deductions will be 
made from your benefits if your earn-
ings or the insured person’s earnings go 
over certain limits. 

(c) Overpayments and underpayments. 
Your benefits may be increased or de-
creased to make up for any previous 
overpayment or underpayment made 
on the insured person’s record. For 
more information about this, see sub-
part F of this part. 

(d) Family maximum. Sections 404.403 
through 404.406 explain that there is a 
maximum amount payable on each in-
sured person’s earnings record. If you 
are entitled to benefits as the insured’s 
dependent or survivor, your benefits 
may be reduced to keep total benefits 
payable to the insured’s family within 
these limits. 

(e) Government pension offset. If you 
are entitled to wife’s, husband’s, wid-
ow’s, widower’s, mother’s or father’s 
benefits and receive a Government pen-
sion for work that was not covered 
under social security, your monthly 
benefits may be reduced because of 
that pension. Special age 72 payments 
may also be reduced because of a Gov-
ernment pension. For more informa-
tion about this, see § 404.408a which 
covers reductions for Government pen-
sions and § 404.384(c) which covers spe-
cial age 72 payments. 

(f) Rounding. After all other deduc-
tions or reductions, we reduce any 
monthly benefit that is not a multiple 
of $1 to the next lower multiple of $1. 

[68 FR 4702, Jan. 30, 2003] 

§ 404.305 When you may not be enti-
tled to benefits. 

In addition to the situations de-
scribed in § 404.304 when you may not 
receive a benefit payment, there are 
special circumstances when you may 
not be entitled to benefits. These cir-
cumstances are— 

(a) Waiver of benefits. If you have 
waived benefits and been granted a tax 
exemption on religious grounds as de-
scribed in §§ 404.1039 and 404.1075, no one 
may become entitled to any benefits or 
payments on your earnings record and 
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you may not be entitled to benefits on 
anyone else’s earnings record; and 

(b) Person’s death caused by an inten-
tional act. You may not become enti-
tled to or continue to receive any sur-
vivor’s benefits or payments on the 
earnings record of any person, or re-
ceive any underpayment due a person, 
if you were convicted of a felony or an 
act in the nature of a felony of inten-
tionally causing that person’s death. If 
you were subject to the juvenile justice 
system, you may not become entitled 
to or continue to receive survivor’s 
benefits or payments on the earnings 
record of any person, or receive any un-
derpayment due a person, if you were 
found by a court of competent jurisdic-
tion to have intentionally caused that 
person’s death by committing an act 
which, if committed by an adult, would 
have been considered a felony or an act 
in the nature of a felony. 

[44 FR 34481, June 15, 1979, as amended at 47 
FR 42098, Sept. 24, 1982; 52 FR 19136, May 21, 
1987, 52 FR 21410, June 5, 1987; 58 FR 64888, 
Dec. 10, 1993] 

OLD-AGE AND DISABILITY BENEFITS 

§ 404.310 When am I entitled to old-age 
benefits? 

We will find you entitled to old-age 
benefits if you meet the following 
three conditions: 

(a) You are at least 62 years old; 
(b) You have enough social security 

earnings to be fully insured as defined 
in §§ 404.110 through 404.115; and 

(c) You apply; or you are entitled to 
disability benefits up to the month you 
attain full retirement age (as defined 
in § 404.409). When you attain full re-
tirement age, your disability benefits 
automatically become old-age benefits. 

[68 FR 4702, Jan. 30, 2003] 

§ 404.311 When does my entitlement to 
old-age benefits begin and end? 

(a) We will find you entitled to old- 
age benefits beginning with: 

(1) If you have attained full retire-
ment age (as defined in § 404.409), the 
first month covered by your applica-
tion in which you meet all require-
ments for entitlement; or 

(2) If you have attained age 62, but 
have not attained full retirement age 
(as defined in § 404.409), the first month 

covered by your application throughout 
which you meet all requirements for 
entitlement. 

(b) We will find your entitlement to 
old-age benefits ends with the month 
before the month you die. 

[68 FR 4702, Jan. 30, 2003] 

§ 404.312 How is my old-age benefit 
amount calculated? 

(a) If your old-age benefits begin in 
the month you attain full retirement 
age (as defined in § 404.409), your 
monthly benefit is equal to the pri-
mary insurance amount (as explained 
in subpart C of this part). 

(b) If your old-age benefits begin 
after the month you attain full retire-
ment age, your monthly benefit is your 
primary insurance amount plus an in-
crease for retiring after full retirement 
age. See § 404.313 for a description of 
these increases. 

(c) If your old-age benefits begin be-
fore the month you attain full retire-
ment age, your monthly benefit 
amount is the primary insurance 
amount minus a reduction for each 
month you are entitled before you at-
tain full retirement age. These reduc-
tions are described in §§ 404.410 through 
404.413. 

[68 FR 4702, Jan. 30, 2003] 

§ 404.313 What are delayed retirement 
credits and how do they increase 
my old-age benefit amount? 

(a) What are delayed retirement credits 
and how do I earn them? Delayed retire-
ment credits (DRCs) are credits we use 
to increase the amount of your old-age 
benefit amount. You may earn a credit 
for each month during the period be-
ginning with the month you attain full 
retirement age (as defined in § 404.409) 
and ending with the month you attain 
age 70 (72 before 1984). You earn a cred-
it for each month for which you are 
fully insured and eligible but do not re-
ceive an old-age benefit either because 
you do not apply for benefits or be-
cause you elect to voluntarily suspend 
your benefits to earn DRCs. Even if 
you were entitled to old-age benefits 
before full retirement age you may 
still earn DRCs for months during the 
period from full retirement age to age 
70, if you voluntarily elect to suspend 
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those benefits. If we have determined 
that you are entitled to benefits, you 
may voluntarily suspend benefits for 
any month beginning with the month 
after the month in which you volun-
tarily request that we suspend your 
benefits. If you apply for benefits, and 
we have not made a determination that 
you are entitled to benefits, you may 
voluntarily have your benefits sus-
pended for any month for which you 
have not received a payment. 

(b) How is the amount of the increase 
because of delayed retirement credits com-
puted?—(1) Computation of the increase 
amount. The amount of the increase de-
pends on your date of birth and the 
number of credits you earn. We total 
the number of credits (which need not 
be consecutive) and multiply that num-
ber by the applicable percentage from 
paragraph (b)(2) of this section. We 
then multiply the result by your ben-
efit amount and round the answer to 
the next lower multiple of 10 cents (if 
the answer is not already a multiple of 
10 cents). We add the result to your 
benefit amount. If a supplementary 
medical insurance premium is involved 
it is then deducted. The result is 
rounded to the next lower multiple of 
$1 (if the answer is not already a mul-
tiple of $1). 

(2) Credit percentages. The applicable 
credit amount for each month of de-
layed retirement can be found in the 
table below. 

If your date of birth is: 
The credit for each month 

you delay 
retirement is: 

Before 1/2/1917 ........................... 1⁄12 of 1% 
1/2/1917—1/1/1925 ...................... 1⁄4 of 1% 
1/2/1925—1/1/1927 ...................... 7⁄24 of 1% 
1/2/1927—1/1/1929 ...................... 1⁄3 of 1% 
1/2/1929—1/1/1931 ...................... 3⁄8 of 1% 
1/2/1931—1/1/1933 ...................... 5⁄12 of 1% 
1/2/1933—1/1/1935 ...................... 11⁄24 of 1% 
1/2/1935—1/1/1937 ...................... 1⁄2 of 1% 
1/2/1937—1/1/1939 ...................... 13⁄24 of 1% 
1/2/1939—1/1/1941 ...................... 7⁄12 of 1% 
1/2/1941—1/1/1943 ...................... 5⁄8 of 1% 
After 1/1/1943 .............................. 2⁄3 of 1% 

Example: Alan was qualified for old-age 
benefits when he reached age 65 on January 
15, 1998. He decided not to apply for old-age 
benefits immediately because he was still 
working. When he became age 66 in January 
1999, he stopped working and applied for ben-
efits beginning with that month. Based on 
his earnings, his primary insurance amount 
was $782.60. However, because he did not re-
ceive benefits immediately upon attainment 

of full retirement age (65), he is due an in-
crease based on his delayed retirement cred-
its. He earned 12 credits, one for each month 
from January 1998 through December 1998. 
Based on his date of birth of 1/15/1933 he is en-
titled to a credit of 11/24 of one percent for 
each month of delayed retirement. 12 credits 
multiplied by 11/24 of one percent equals a 
credit of 5.5 percent. 5.5% of the primary in-
surance amount of $782.60 is $43.04 which is 
rounded to $43.00, the next lower multiple of 
10 cents. $43.00 is added to the primary insur-
ance amount, $782.60. The result, $825.60 is 
the monthly benefit amount. If a supple-
mentary medical insurance premium is in-
volved it is then deducted. The result is 
rounded to the next lower multiple of $1 (if 
the answer is not already a multiple of $1). 

(c) When is the increase because of de-
layed retirement credits effective?—(1) 
Credits earned after entitlement and be-
fore the year of attainment of age 70. If 
you are entitled to benefits, we exam-
ine our records after the end of each 
calendar year to determine whether 
you have earned delayed retirement 
credits during the previous year for 
months when you were at or over full 
retirement age and you were fully in-
sured and eligible for benefits but did 
not receive them. Any increase in your 
benefit amount is effective beginning 
with January of the year after the year 
the credits were earned. 

(2) Credits earned after entitlement in 
the year of attainment of age 70. If you 
are entitled to benefits in the month 
you attain age 70, we examine our 
records to determine if you earned any 
additional delayed retirement credits 
during the calendar year in which you 
attained age 70. Any increase in your 
benefit amount is effective beginning 
with the month you attained age 70. 

(3) Credits earned prior to entitlement. 
If you are full retirement age or older 
and eligible for old-age benefits but do 
not apply for benefits, your delayed re-
tirement credits for months from the 
month of attainment of full retirement 
age through the end of the year prior 
to the year of filing will be included in 
the computation of your initial benefit 
amount. Credits earned in the year you 
attain age 70 will be added in the 
month you attain age 70. 
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(d) How do delayed retirement credits 
affect the special minimum primary insur-
ance amount? We do not add delayed re-
tirement credits to your old-age ben-
efit if your benefit is based on the spe-
cial minimum primary insurance 
amount described in § 404.260. We add 
the delayed retirement credits only to 
your old-age benefit based on your reg-
ular primary insurance amount, i.e. as 
computed under one of the other provi-
sions of subpart C of this part. If your 
benefit based on the regular primary 
insurance amount plus your delayed re-
tirement credits is higher than the 
benefit based on your special minimum 
primary insurance amount, we will pay 
the higher amount to you. However, if 
the special minimum primary insur-
ance amount is higher than the regular 
primary insurance amount without the 
delayed retirement credits, we will use 
the special minimum primary insur-
ance amount to determine the family 
maximum and the benefits of others 
entitled on your earnings record. 

(e) What is the effect of my delayed re-
tirement credits on the benefit amount of 
others entitled on my earnings record?— 
(1) Surviving spouse or surviving divorced 
spouse. If you earn delayed retirement 
credits during your lifetime, we will 
compute benefits for your surviving 
spouse or surviving divorced spouse 
based on your regular primary insur-
ance amount plus the amount of those 
delayed retirement credits. All delayed 
retirement credits, including any 
earned during the year of death, can be 
used in computing the benefit amount 
for your surviving spouse or surviving 
divorced spouse beginning with the 
month of your death. We compute de-
layed retirement credits up to but not 
including the month of death. 

(2) Other family member. We do not use 
your delayed retirement credits to in-
crease the benefits of other family 
members entitled on your earnings 
record. 

(3) Family maximum. We add delayed 
retirement credits to your benefit after 
we compute the family maximum. 
However, we add delayed retirement 
credits to your surviving spouse’s or 
surviving divorced spouse’s benefit be-

fore we reduce for the family max-
imum. 

[68 FR 4703, Jan. 30, 2003, as amended at 75 
FR 76259, Dec. 8, 2010] 

§ 404.315 Who is entitled to disability 
benefits? 

(a) General. You are entitled to dis-
ability benefits while disabled before 
attaining full retirement age as defined 
in § 404.409 if— 

(1) You have enough social security 
earnings to be insured for disability, as 
described in § 404.130; 

(2) You apply; 
(3) You have a disability, as defined 

in § 404.1505, or you are not disabled, 
but you had a disability that ended 
within the 12-month period before the 
month you applied; and 

(4) You have been disabled for 5 full 
consecutive months. This 5-month 
waiting period begins with a month in 
which you were both insured for dis-
ability and disabled. Your waiting pe-
riod can begin no earlier than the 17th 
month before the month you apply—no 
matter how long you were disabled be-
fore then. No waiting period is required 
if you were previously entitled to dis-
ability benefits or to a period of dis-
ability under § 404.320 any time within 5 
years of the month you again became 
disabled. 

(b) Prohibition against reentitlement to 
disability benefits if drug addiction or al-
coholism is a contributing factor material 
to the determination of disability. You 
cannot be entitled to a period of dis-
ability payments if drug addiction or 
alcoholism is a contributing factor ma-
terial to the determination of dis-
ability and your earlier entitlement to 
disability benefits on the same basis 
terminated after you received benefits 
for 36 months during which treatment 
was available. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21930, May 16, 1983; 51 FR 10616, Mar. 28, 
1986; 51 FR 16166, May 1, 1986; 53 FR 43681, 
Oct. 28, 1988; 57 FR 30119, July 8, 1992; 60 FR 
8145, Feb. 10, 1995; 68 FR 4704, Jan. 30, 2003] 

§ 404.316 When entitlement to dis-
ability benefits begins and ends. 

(a) You are entitled to disability ben-
efits beginning with the first month 
covered by your application in which 
you meet all the other requirements 
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for entitlement. If a waiting period is 
required, your benefits cannot begin 
earlier than the first month following 
that period. 

(b) Your entitlement to disability 
benefits ends with the earliest of these 
months: 

(1) The month before the month of 
your death; 

(2) The month before the month you 
attain full retirement age as defined in 
§ 404.409 (at full retirement age your 
disability benefits will be automati-
cally changed to old-age benefits); 

(3) The second month after the 
month in which your disability ends as 
provided in § 404.1594(b)(1), unless con-
tinued subject to paragraph (c); or (4) 
subject to the provisions of paragraph 
(d) of this section, the month before 
your termination month (§ 404.325). 

(c)(1) Your benefits, and those of your 
dependents, may be continued after 
your impairment is no longer disabling 
if— 

(i) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services, 
or other support services, as described 
in § 404.327(a) and (b); 

(ii) You began participating in the 
program before the date your disability 
ended; and 

(iii) We have determined under 
§ 404.328 that your completion of the 
program, or your continuation in the 
program for a specified period of time, 
will increase the likelihood that you 
will not have to return to the dis-
ability benefit rolls. 

(2) We generally will stop your bene-
fits with the earliest of these months— 

(i) The month in which you complete 
the program; or 

(ii) The month in which you stop par-
ticipating in the program for any rea-
son (see § 404.327(b) for what we mean 
by ‘‘participating’’ in the program); or 

(iii) The month in which we deter-
mine under § 404.328 that your con-
tinuing participation in the program 
will no longer increase the likelihood 
that you will not have to return to the 
disability benefit rolls. 

Exception to paragraph (c): In no case 
will we stop your benefits with a 
month earlier than the second month 
after the month your disability ends, 
provided that you meet all other re-

quirements for entitlement to and pay-
ment of benefits through such month. 

(d) If, after November 1980, you have 
a disabling impairment (§ 404.1511), you 
will be paid benefits for all months in 
which you do not do substantial gain-
ful activity during the reentitlement 
period (§ 404.1592a) following the end of 
your trial work period (§ 404.1592). If 
you are unable to do substantial gain-
ful activity in the first month fol-
lowing the reentitlement period, we 
will pay you benefits until you are able 
to do substantial gainful activity. 
(Earnings during your trial work pe-
riod do not affect the payment of your 
benefit.) You will also be paid benefits 
for the first month after the trial work 
period in which you do substantial 
gainful activity and the two succeeding 
months, whether or not you do sub-
stantial gainful activity during those 
succeeding months. After those three 
months, you cannot be paid benefits for 
any months in which you do substan-
tial gainful activity. 

(e) If drug addiction or alcoholism is 
a contributing factor material to the 
determination of disability as de-
scribed in § 404.1535, you may receive 
disability benefits on that basis for no 
more than 36 months regardless of the 
number of entitlement periods you 
may have. Not included in these 36 
months are months in which treatment 
for your drug addiction or alcoholism 
is not available, months before March 
1995, and months for which your benefit 
payments were suspended for any rea-
son. Benefits to your dependents may 
continue after the 36 months of bene-
fits if, but for the operation of this 
paragraph, you would otherwise be en-
titled to benefits based on disability. 
The 36-month limit is no longer effec-
tive for benefits for months beginning 
after September 2004. 

(f) If drug addiction or alcoholism is 
a contributing factor material to the 
determination of disability as de-
scribed in § 404.1535 and your disability 
benefits are suspended for 12 consecu-
tive months because of your failure to 
comply with treatment requirements, 
your disability benefits will be termi-
nated effective the first month after 
such 12-month period. Benefits to your 
dependents may continue after the 12- 
month period if, but for the operation 
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of this paragraph, you would otherwise 
be entitled to benefits based on dis-
ability. 

[44 FR 34481, June 15, 1979, as amended at 47 
FR 31542, July 21, 1982; 47 FR 52693, Nov. 23, 
1982; 49 FR 22270, May 29, 1984; 51 FR 17617, 
May 14, 1986; 60 FR 8145, Feb. 10, 1995; 68 FR 
4704, Jan. 30, 2003; 70 FR 36505, June 24, 2005] 

§ 404.317 How is the amount of my dis-
ability benefit calculated? 

Your monthly benefit is equal to the 
primary insurance amount (PIA). This 
amount is computed under the rules in 
subpart C of this part as if it was an 
old-age benefit, and as if you were 62 
years of age at the beginning of the 5- 
month waiting period mentioned in 
§ 404.315(a). If the 5-month waiting pe-
riod is not required because of your 
previous entitlement, your PIA is fig-
ured as if you were 62 years old when 
you become entitled to benefits this 
time. Your monthly benefit amount 
may be reduced if you receive worker’s 
compensation or public disability pay-
ments before you become 65 years old 
as described in § 404.408. Your benefits 
may also be reduced if you were enti-
tled to other retirement-age benefits 
before you attained full retirement age 
(as defined in § 404.409). 

[68 FR 4704, Jan. 30, 2003] 

§ 404.320 Who is entitled to a period of 
disability. 

(a) General. A period of disability is a 
continuous period of time during which 
you are disabled. If you become dis-
abled, you may apply to have our 
records show how long your disability 
lasts. You may do this even if you do 
not qualify for disability benefits. If we 
establish a period of disability for you, 
the months in that period of time will 
not be counted in figuring your average 
earnings. If benefits payable on your 
earnings record would be denied or re-
duced because of a period of disability, 
the period of disability will not be 
taken into consideration. 

(b) Who is entitled. You are entitled to 
a period of disability if you meet all 
the following conditions: 

(1) You have or had a disability as de-
fined in § 404.1505. 

(2) You are insured for disability, as 
defined in § 404.130 in the calendar quar-
ter in which you became disabled, or in 

a later calendar quarter in which you 
were disabled. 

(3) You file an application while dis-
abled, or no later than 12 months after 
the month in which your period of dis-
ability ended. If you were unable to 
apply within the 12-month period after 
your period of disability ended because 
of a physical or mental condition as de-
scribed in § 404.322, you may apply not 
more than 36 months after the month 
your disability ended. 

(4) At least 5 consecutive months go 
by from the month in which your pe-
riod of disability begins and before the 
month in which it would end. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21930, May 16, 1983; 51 FR 10616, Mar. 28, 
1986] 

§ 404.321 When a period of disability 
begins and ends. 

(a) When a period of disability begins. 
Your period of disability begins on the 
day your disability begins if you are in-
sured for disability on that day. If you 
are not insured for disability on that 
day, your period of disability will begin 
on the first day of the first calendar 
quarter after your disability began in 
which you become insured for dis-
ability. Your period of disability may 
not begin after you have attained full 
retirement age as defined in § 404.409. 

(b) When disability ended before Decem-
ber 1, 1980. Your period of disability 
ends on the last day of the month be-
fore the month in which you become 65 
years old or, if earlier, the last day of 
the second month following the month 
in which your disability ended. 

(c) When disability ends after November 
1980. Your period of disability ends 
with the close of whichever of the fol-
lowing is the earliest— 

(1) The month before the month in 
which you attain full retirement age as 
defined in § 404.409. 

(2) The month immediately preceding 
your termination month (§ 404.325); or 

(3) If you perform substantial gainful 
activity during the reentitlement pe-
riod described in § 404.1592a, the last 
month for which you received benefits. 

(d) When drug addiction or alcoholism 
is a contributing factor material to the de-
termination of disability. (1) Your enti-
tlement to receive disability benefit 
payments ends the month following the 
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month in which, regardless of the num-
ber of entitlement periods you may 
have had based on disability where 
drug addiction or alcoholism is a con-
tributing factor material to the deter-
mination of disability (as described in 
§ 404.1535)— 

(i) You have received a total of 36 
months of disability benefits. Not in-
cluded in these 36 months are months 
in which treatment for your drug ad-
diction or alcoholism is not available, 
months before March 1995, and months 
for which your benefits were suspended 
for any reason; or 

(ii) Your benefits have been sus-
pended for 12 consecutive months be-
cause of your failure to comply with 
treatment requirements. 

(2) For purposes other than payment 
of your disability benefits, your period 
of disability continues until the termi-
nation month as explained in § 404.325. 

[49 FR 22271, May 29, 1984, as amended at 60 
FR 8145, Feb. 10, 1995; 65 FR 42782, July 11, 
2000; 68 FR 4704, Jan. 30, 2003] 

§ 404.322 When you may apply for a pe-
riod of disability after a delay due 
to a physical or mental condition. 

If because of a physical or mental 
condition you did not apply for a pe-
riod of disability within 12 months 
after your period of disability ended, 
you may apply not more than 36 
months after the month in which your 
disability ended. Your failure to apply 
within the 12-month time period will be 
considered due to a physical or mental 
condition if during this time— 

(a) Your physical condition limited 
your activities to such an extent that 
you could not complete and sign an ap-
plication; or 

(b) You were mentally incompetent. 

§ 404.325 The termination month. 
If you do not have a disabling impair-

ment, your termination month is the 
third month following the month in 
which your impairment is not disabling 
even if it occurs during the trial work 
period or the reentitlement period. If 
you continue to have a disabling im-
pairment and complete 9 months of 
trial work, your termination month 
will be the third month following the 
earliest month you perform substantial 
gainful activity or are determined able 

to perform substantial gainful activity; 
however, in no event will the termi-
nation month under these cir-
cumstances be earlier than the first 
month after the end of the reentitle-
ment period described in § 404.1592a. 

Example 1: You complete your trial work 
period in December 1999. You then work at 
the substantial gainful activity level and 
continue to do so throughout the 36 months 
following completion of your trial work pe-
riod and thereafter. Your termination month 
will be January 2003, which is the first 
month in which you performed substantial 
gainful activity after the end of your 36- 
month reentitlement period. This is because, 
for individuals who have disabling impair-
ments (see § 404.1511) and who work, the ter-
mination month cannot occur before the 
first month after the end of the 36-month re-
entitlement period. 

Example 2: You complete your trial work 
period in December 1999, but you do not do 
work showing your ability to do substantial 
gainful activity during your trial work pe-
riod or throughout your 36-month reentitle-
ment period. In April 2003, 4 months after 
your reentitlement period ends, you become 
employed at work that we determine is sub-
stantial gainful activity, considering all of 
our rules in §§ 404.1574 and 404.1574a. Your ter-
mination month will be July 2003; that is, 
the third month after the earliest month you 
performed substantial gainful activity. 

[65 FR 42782, July 11, 2000] 

RULES RELATING TO CONTINUATION OF 
BENEFITS AFTER YOUR IMPAIRMENT IS 
NO LONGER DISABLING 

SOURCE: 70 FR 36505, June 24, 2005, unless 
otherwise noted. 

§ 404.327 When you are participating 
in an appropriate program of voca-
tional rehabilitation services, em-
ployment services, or other support 
services. 

(a) What is an appropriate program of 
vocational rehabilitation services, employ-
ment services, or other support services? 
An appropriate program of vocational 
rehabilitation services, employment 
services, or other support services 
means— 

(1) A program that is carried out 
under an individual work plan with an 
employment network under the Ticket 
to Work and Self-Sufficiency Program 
under part 411 of this chapter; 
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(2) A program that is carried out 
under an individualized plan for em-
ployment with— 

(i) A State vocational rehabilitation 
agency (i.e., a State agency admin-
istering or supervising the administra-
tion of a State plan approved under 
title I of the Rehabilitation Act of 1973, 
as amended (29 U.S.C. 720–751) under 34 
CFR part 361; or 

(ii) An organization administering a 
Vocational Rehabilitation Services 
Project for American Indians with Dis-
abilities authorized under section 121 of 
part C of title I of the Rehabilitation 
Act of 1973, as amended (29 U.S.C. 741); 

(3) A program of vocational rehabili-
tation services, employment services, 
or other support services that is car-
ried out under a similar, individualized 
written employment plan with— 

(i) An agency of the Federal Govern-
ment (for example, the Department of 
Veterans Affairs); 

(ii) A one-stop delivery system or 
specialized one-stop center described in 
section 134(c) of the Workforce Invest-
ment Act of 1998 (29 U.S.C. 2864(c)); or 

(iii) Another provider of services ap-
proved by us; providers we may ap-
prove include, but are not limited to— 

(A) A public or private organization 
with expertise in the delivery or co-
ordination of vocational rehabilitation 
services, employment services, or other 
support services; or 

(B) A public, private or parochial 
school that provides or coordinates a 
program of vocational rehabilitation 
services, employment services, or other 
support services carried out under an 
individualized program or plan; 

(4) An individualized education pro-
gram developed under policies and pro-
cedures approved by the Secretary of 
Education for assistance to States for 
the education of individuals with dis-
abilities under the Individuals with 
Disabilities Education Act, as amended 
(20 U.S.C. 1400 et seq.); you must be age 
18 through age 21 for this provision to 
apply. 

(b) When are you participating in the 
program? (1) You are participating in a 
program described in paragraph (a)(1), 
(a)(2), or (a)(3) of this section when you 
are taking part in the activities and 
services outlined in your individual 
work plan, your individualized plan for 

employment, or your similar individ-
ualized written employment plan, as 
appropriate. 

(2) If you are a student age 18 
through 21 receiving services under an 
individualized education program de-
scribed in paragraph (a)(4) of this sec-
tion, you are participating in your pro-
gram when you are taking part in the 
activities and services outlined in your 
program or plan. 

(3) You are participating in your pro-
gram under paragraph (b)(1) or (2) of 
this section during temporary inter-
ruptions in your program. For an inter-
ruption to be considered temporary, 
you must resume taking part in the ac-
tivities and services outlined in your 
plan or program, as appropriate, no 
more than three months after the 
month the interruption occurred. 

§ 404.328 When your completion of the 
program, or your continuation in 
the program for a specified period 
of time, will increase the likelihood 
that you will not have to return to 
the disability benefit rolls. 

(a) We will determine that your com-
pletion of the program, or your con-
tinuation in the program for a specified 
period of time, will increase the likeli-
hood that you will not have to return 
to the disability benefit rolls if your 
completion of or your continuation in 
the program will provide you with— 

(1) Work experience (see § 404.1565) so 
that you would more likely be able to 
do past relevant work (see § 404.1560(b)), 
despite a possible future reduction in 
your residual functional capacity (see 
§ 404.1545); or 

(2) Education (see § 404.1564) and/or 
skilled or semi-skilled work experience 
(see § 404.1568) so that you would more 
likely be able to adjust to other work 
that exists in the national economy 
(see § 404.1560(c)), despite a possible fu-
ture reduction in your residual func-
tional capacity (see § 404.1545). 

(b) If you are a student age 18 
through age 21 participating in an indi-
vidualized education program described 
in § 404.327(a)(4), we will find that your 
completion of or continuation in the 
program will increase the likelihood 
that you will not have to return to the 
disability benefit rolls. 
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(c) If you are receiving transition 
services after having completed an in-
dividualized education program as de-
scribed in paragraph (b) of this section, 
we will determine that the transition 
services will increase the likelihood 
that you will not have to return to the 
disability benefit rolls if they meet the 
requirements in § 404.328(a). 

BENEFITS FOR SPOUSES AND DIVORCED 
SPOUSES 

§ 404.330 Who is entitled to wife’s or 
husband’s benefits. 

You are entitled to benefits as the 
wife or husband of an insured person 
who is entitled to old-age or disability 
benefits if— 

(a) You are the insured’s wife or hus-
band based upon a relationship de-
scribed in §§ 404.345 through 404.346 and 
one of the following conditions is met: 

(1) Your relationship to the insured 
as a wife or husband has lasted at least 
1 year. (You will be considered to meet 
the 1-year duration requirement 
throughout the month in which the 
first anniversary of the marriage oc-
curs.) 

(2) You and the insured are the nat-
ural parents of a child; or 

(3) In the month before you married 
the insured you were entitled to, or if 
you had applied and been old enough 
you could have been entitled to, any of 
these benefits or payments: Wife’s, hus-
band’s, widow’s, widower’s, or parent’s 
benefits; disabled child’s benefits; or 
annuity payments under the Railroad 
Retirement Act for widows, widowers, 
parents, or children 18 years old or 
older; 

(b) You apply; 
(c) You are age 62 or older through-

out a month and you meet all other 
conditions of entitlement, or you are 
the insured’s wife or husband and have 
in your care (as defined in §§ 404.348 
through 404.349), throughout a month 
in which all other conditions of entitle-
ment are met, a child who is entitled 
to child’s benefits on the insured’s 
earnings record and the child is either 
under age 16 or disabled; and 

(d) You are not entitled to an old-age 
or disability benefit based upon a pri-
mary insurance amount that is equal 

to or larger than the full wife’s or hus-
band’s benefit. 

[44 FR 34481, June 15, 1979; 44 FR 56691, Oct. 
2, 1979, as amended at 45 FR 68932, Oct. 17, 
1980; 48 FR 21926, May 16, 1983] 

§ 404.331 Who is entitled to wife’s or 
husband’s benefits as a divorced 
spouse. 

You are entitled to wife’s or hus-
band’s benefits as the divorced wife or 
divorced husband of an insured person 
who is entitled to old-age or disability 
benefits if you meet the requirements 
of paragraphs (a) through (e). You are 
entitled to these benefits even though 
the insured person is not yet entitled 
to benefits, if the insured person is at 
least age 62 and if you meet the re-
quirements of paragraphs (a) through 
(f). The requirements are that— 

(a) You are the insured’s divorced 
wife or divorced husband and— 

(1) You were validly married to the 
insured under State law as described in 
§ 404.345 or you were deemed to be val-
idly married as described in § 404.346; 
and 

(2) You were married to the insured 
for at least 10 years immediately be-
fore your divorce became final; 

(b) You apply; 
(c) You are not married. (For pur-

poses of meeting this requirement, you 
will be considered not to be married 
throughout the month in which the di-
vorce occurred); 

(d) You are age 62 or older through-
out a month in which all other condi-
tions of entitlement are met; and 

(e) You are not entitled to an old-age 
or disability benefit based upon a pri-
mary insurance amount that is equal 
to or larger than the full wife’s or hus-
band’s benefit. 

(f) You have been divorced from the 
insured person for at least 2 years. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21926, May 16, 1983; 51 FR 11911, Apr. 8, 
1986; 58 FR 64891, Dec. 10, 1993] 

§ 404.332 When wife’s and husband’s 
benefits begin and end. 

(a) You are entitled to wife’s or hus-
band’s benefits beginning with the first 
month covered by your application in 
which you meet all the other require-
ments for entitlement under § 404.330 or 
§ 404.331. However, if you are entitled as 
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a divorced spouse before the insured 
person becomes entitled, your benefits 
cannot begin before January 1985 based 
on an application filed no earlier than 
that month. 

(b) Your entitlement to benefits ends 
with the month before the month in 
which one of the following events first 
occurs: 

(1) You become entitled to an old-age 
or disability benefit based upon a pri-
mary insurance amount that is equal 
to or larger than the full wife’s or hus-
band’s benefit. 

(2) You are the wife or husband and 
are divorced from the insured person 
unless you meet the requirements for 
benefits as a divorced wife or divorced 
husband as described in § 404.331. 

(3) You are the divorced wife or di-
vorced husband and you marry some-
one, other than the insured who is enti-
tled to old-age benefits, unless that 
other person is someone entitled to 
benefits as a wife, husband, widow, wid-
ower, father, mother, parent or dis-
abled child. Your benefits will end if 
you remarry the insured who is not yet 
entitled to old-age benefits. 

(4) If you are under age 62, there is no 
longer a child of the insured who is 
under age 16 or disabled and entitled to 
child’s benefits on the insured’s earn-
ings record. (See paragraph (c) of this 
section if you were entitled to wife’s or 
husband’s benefits for August 1981 on 
the basis of having a child in care.) (If 
you no longer have in your care a child 
who is under age 16 or disabled and en-
titled to child’s benefits on the in-
sured’s earnings record, your benefits 
may be subject to deductions as pro-
vided in § 404.421.) 

(5) The insured person dies or is no 
longer entitled to old age or disability 
benefits. Exception: Your benefits will 
continue if the insured person was enti-
tled to disability benefits based on a 
finding that drug addiction or alco-
holism was a contributing factor mate-
rial to the determination of his or her 
disability (as described in § 404.1535), 
the insured person’s benefits ended 
after 36 months of benefits (see 
§ 404.316(e)) or 12 consecutive months of 
suspension for noncompliance with 
treatment (see § 404.316(f)), and but for 
the operation of these provisions, the 

insured person would remain entitled 
to benefits based on disability. 

(6) If your benefits are based upon a 
deemed valid marriage and you have 
not divorced the insured, you marry 
someone other than the insured. 

(7) You die. 
(8) You became entitled as the di-

vorced wife or the divorced husband be-
fore the insured person became enti-
tled, but he or she is no longer insured. 

(c) If you were entitled to wife’s or 
husband’s benefits for August 1981 on 
the basis of having a child in care, your 
entitlement will continue until Sep-
tember 1983, until the child reaches 18 
(unless disabled) or is otherwise no 
longer entitled to child’s benefits, or 
until one of the events described in 
paragraph (b) (1), (2), (3), (5), (6) or (7) of 
this section occurs, whichever is ear-
liest. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21926, May 16, 1983; 49 FR 24115, June 12, 
1984; 51 FR 11911, Apr. 8, 1986; 58 FR 64891, 
Dec. 10, 1993; 60 FR 8145, Feb. 10, 1995; 64 FR 
14608, Mar. 26, 1999] 

§ 404.333 Wife’s and husband’s benefit 
amounts. 

Your wife’s or husband’s monthly 
benefit is equal to one-half the insured 
person’s primary insurance amount. If 
you are entitled as a divorced wife or 
as a divorced husband before the in-
sured person becomes entitled, we will 
compute the primary insurance 
amount as if he or she became entitled 
to old-age benefits in the first month 
you are entitled as a divorced wife or 
as a divorced husband. The amount of 
your monthly benefit may change as 
explained in § 404.304. 

[51 FR 11912, Apr. 8, 1986] 

§ 404.335 How do I become entitled to 
widow’s or widower’s benefits? 

We will find you entitled to benefits 
as the widow or widower of a person 
who died fully insured if you meet the 
requirements in paragraphs (a) through 
(e) of this section: 

(a) You are the insured’s widow or 
widower based upon a relationship de-
scribed in §§ 404.345 through 404.346, and 
you meet one of the conditions in para-
graphs (a)(1) through (4) of this section: 

(1) Your relationship to the insured 
as a wife or husband lasted for at least 
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9 months immediately before the in-
sured died. 

(2) Your relationship to the insured 
as a wife or husband did not last 9 
months before the insured died, but 
you meet one of the conditions in para-
graphs (a)(2)(i) through (iv) of this sec-
tion. 

(i) At the time of your marriage the 
insured was reasonably expected to live 
for 9 months, and the death of the in-
sured was accidental. The death is acci-
dental if it was caused by an event that 
the insured did not expect, if it was the 
result of bodily injuries received from 
violent and external causes, and if, as a 
direct result of these injuries, death oc-
curred not later than 3 months after 
the day on which the bodily injuries 
were received. An intentional and vol-
untary suicide will not be considered 
an accidental death. 

(ii) At the time of your marriage the 
insured was reasonably expected to live 
for 9 months, and the death of the in-
sured occurred in the line of duty while 
he or she was serving on active duty as 
a member of the uniformed services as 
defined in § 404.1019. 

(iii) At the time of your marriage the 
insured was reasonably expected to live 
for 9 months, and you had been pre-
viously married to the insured for at 
least 9 months. 

(iv) The insured had been married 
prior to his or her marriage to you and 
the prior spouse was institutionalized 
during the marriage to the insured due 
to mental incompetence or similar in-
capacity. During the period of the prior 
spouse’s institutionalization, the in-
sured, as determined based on evidence 
satisfactory to the Agency, would have 
divorced the prior spouse and married 
you, but the insured did not do so be-
cause the divorce would have been un-
lawful, by reason of the institutional-
ization, under the laws of the State in 
which the insured was domiciled at the 
time. Additionally, the prior spouse 
must have remained institutionalized 
up to the time of his or her death and 
the insured must have married you 
within 60 days after the prior spouse’s 
death. 

(3) You and the insured were the nat-
ural parents of a child; or you were 
married to the insured when either of 
you adopted the other’s child or when 

both of you adopted a child who was 
then under 18 years old. 

(4) In the month before you married 
the insured, you were entitled to or, if 
you had applied and had been old 
enough, could have been entitled to 
any of these benefits or payments: wid-
ow’s, widower’s, father’s (based on the 
record of a fully insured individual), 
mother’s (based on the record of a fully 
insured individual), wife’s, husband’s, 
parent’s, or disabled child’s benefits; or 
annuity payments under the Railroad 
Retirement Act for widows, widowers, 
parents, or children age 18 or older. 

(b) You apply, except that you need 
not apply again if you meet one of the 
conditions in paragraphs (b)(1) through 
(4) of this section: 

(1) You are entitled to wife’s or hus-
band’s benefits for the month before 
the month in which the insured dies 
and you have attained full retirement 
age (as defined in § 404.409) or you are 
not entitled to either old-age or dis-
ability benefits. 

(2) You are entitled to mother’s or fa-
ther’s benefits for the month before the 
month in which you attained full re-
tirement age (as defined in § 404.409). 

(3) You are entitled to wife’s or hus-
band’s benefits and to either old-age or 
disability benefits in the month before 
the month of the insured’s death, you 
are under full retirement age (as de-
fined in § 404.409) in the month of death, 
and you have filed a Certificate of 
Election in which you elect to receive 
reduced widow’s or widower’s benefits. 

(4) You applied in 1990 for widow’s or 
widower’s benefits based on disability 
and you meet both of the conditions in 
paragraphs (b)(4)(i) and (ii) of this sec-
tion: 

(i) You were entitled to disability in-
surance benefits for December 1990, or 
eligible for supplemental security in-
come or federally administered State 
supplementary payments, as specified 
in subparts B and T of part 416 of this 
chapter, respectively, for January 1991. 

(ii) You were found not disabled for 
any month based on the definition of 
disability in §§ 404.1577 and 404.1578, as 
in effect prior to January 1991, but 
would have been entitled if the stand-
ard in § 404.1505(a) had applied. (This ex-
ception to the requirement for filing an 
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application is effective only with re-
spect to benefits payable for months 
after December 1990.) 

(c) You are at least 60 years old; or 
you are at least 50 years old and have 
a disability as defined in § 404.1505 and 
you meet all of the conditions in para-
graphs (c)(1) through (4) of this section: 

(1) Your disability started not later 
than 7 years after the insured died or 7 
years after you were last entitled to 
mother’s or father’s benefits or to wid-
ow’s or widower’s benefits based upon a 
disability, whichever occurred last. 

(2) Your disability continued during a 
waiting period of 5 full consecutive 
months, unless months beginning with 
the first month of eligibility for sup-
plemental security income or federally 
administered State supplementary 
payments are counted, as explained in 
the Exception in paragraph (c)(3) of 
this section. The waiting period may 
begin no earlier than the 17th month 
before you applied; the fifth month be-
fore the insured died; or if you were 
previously entitled to mother’s, fa-
ther’s, widow’s, or widower’s benefits, 
the 5th month before your entitlement 
to benefits ended. If you were pre-
viously entitled to widow’s or wid-
ower’s benefits based upon a disability, 
no waiting period is required. 

(3) Exception: For monthly benefits 
payable for months after December 
1990, if you were or have been eligible 
for supplemental security income or 
federally administered State supple-
mentary payments, as specified in sub-
parts B and T of part 416 of this chap-
ter, respectively, your disability need 
not have continued through a separate, 
full 5-month waiting period before you 
may begin receiving benefits. We will 
include as months of the 5-month wait-
ing period the months in a period be-
ginning with the first month you re-
ceived supplemental security income 
or a federally administered State sup-
plementary payment and continuing 
through all succeeding months, regard-
less of whether the months in the pe-
riod coincide with the months in which 
your waiting period would have oc-
curred, or whether you continued to be 
eligible for supplemental security in-
come or a federally administered State 
supplementary payment after the pe-
riod began, or whether you met the 

nondisability requirements for entitle-
ment to widow’s or widower’s benefits. 
However, we will not pay you benefits 
under this provision for any month 
prior to January 1991. 

(4) You have not previously received 
36 months of payments based on dis-
ability when drug addiction or alco-
holism was a contributing factor mate-
rial to the determination of disability 
(as described in § 404.1535), regardless of 
the number of entitlement periods you 
may have had, or your current applica-
tion for widow’s or widower’s benefits 
is not based on a disability where drug 
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability. 

(d) You are not entitled to an old-age 
benefit that is equal to or larger than 
the insured person’s primary insurance 
amount. 

(e) You are unmarried, unless for 
benefits for months after 1983 you meet 
one of the conditions in paragraphs 
(e)(1) through (3) of this section: 

(1) You remarried after you became 
60 years old. 

(2) You are now age 60 or older and 
you meet both of the conditions in 
paragraphs (e)(2)(i) and (ii) of this sec-
tion: 

(i) You remarried after attaining age 
50 but before attaining age 60. 

(ii) At the time of the remarriage, 
you were entitled to widow’s or wid-
ower’s benefits as a disabled widow or 
widower. 

(3) You are now at least age 50, but 
not yet age 60 and you meet both of the 
conditions in paragraphs (e)(3)(i) and 
(ii) of this section: 

(i) You remarried after attaining age 
50. 

(ii) You met the disability require-
ments in paragraph (c) of this section 
at the time of your remarriage (i.e., 
your disability began within the speci-
fied time and before your remarriage). 

[68 FR 4704, Jan. 30, 2003, as amended at 70 
FR 61365, Oct. 24, 2005] 

§ 404.336 How do I become entitled to 
widow’s or widower’s benefits as a 
surviving divorced spouse? 

We will find you entitled to widow’s 
or widower’s benefits as the surviving 
divorced wife or the surviving divorced 
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husband of a person who died fully in-
sured if you meet the requirements in 
paragraphs (a) through (e) of this sec-
tion: 

(a) You are the insured’s surviving 
divorced wife or surviving divorced 
husband and you meet both of the con-
ditions in paragraphs (a)(1) and (2) of 
this section: 

(1) You were validly married to the 
insured under State law as described in 
§ 404.345 or are deemed to have been val-
idly married as described in § 404.346. 

(2) You were married to the insured 
for at least 10 years immediately be-
fore your divorce became final. 

(b) You apply, except that you need 
not apply again if you meet one of the 
conditions in paragraphs (b)(1) through 
(4) of this section: 

(1) You are entitled to wife’s or hus-
band’s benefits for the month before 
the month in which the insured dies 
and you have attained full retirement 
age (as defined in § 404.409) or you are 
not entitled to old-age or disability 
benefits. 

(2) You are entitled to mother’s or fa-
ther’s benefits for the month before the 
month in which you attain full retire-
ment age (as defined in § 404.409). 

(3) You are entitled to wife’s or hus-
band’s benefits and to either old-age or 
disability benefits in the month before 
the month of the insured’s death, you 
have not attained full retirement age 
(as defined in § 404.409) in the month of 
death, and you have filed a Certificate 
of Election in which you elect to re-
ceive reduced widow’s or widower’s 
benefits. 

(4) You applied in 1990 for widow’s or 
widower’s benefits based on disability, 
and you meet the requirements in both 
paragraphs (b)(4)(i) and (ii) of this sec-
tion: 

(i) You were entitled to disability in-
surance benefits for December 1990 or 
eligible for supplemental security in-
come or federally administered State 
supplementary payments, as specified 
in subparts B and T of part 416 of this 
chapter, respectively, for January 1991. 

(ii) You were found not disabled for 
any month based on the definition of 
disability in §§ 404.1577 and 404.1578, as 
in effect prior to January 1991, but 
would have been entitled if the stand-
ard in § 404.1505(a) had applied. (This ex-

ception to the requirement for filing an 
application is effective only with re-
spect to benefits payable for months 
after December 1990.) 

(c) You are at least 60 years old; or 
you are at least 50 years old and have 
a disability as defined in § 404.1505 and 
you meet all of the conditions in para-
graphs (c)(1) through (4) of this section: 

(1) Your disability started not later 
than 7 years after the insured died or 7 
years after you were last entitled to 
mother’s or father’s benefits or to wid-
ow’s or widower’s benefits based upon a 
disability, whichever occurred last. 

(2) Your disability continued during a 
waiting period of 5 full consecutive 
months, unless months beginning with 
the first month of eligibility for sup-
plemental security income or federally 
administered State supplementary 
payments are counted, as explained in 
the Exception in paragraph (c)(3) of 
this section. This waiting period may 
begin no earlier than the 17th month 
before you applied; the fifth month be-
fore the insured died; or if you were 
previously entitled to mother’s, fa-
ther’s, widow’s, or widower’s benefits, 
the 5th month before your previous en-
titlement to benefits ended. If you were 
previously entitled to widow’s or wid-
ower’s benefits based upon a disability, 
no waiting period is required. 

(3) Exception: For monthly benefits 
payable for months after December 
1990, if you were or have been eligible 
for supplemental security income or 
federally administered State supple-
mentary payments, as specified in sub-
parts B and T of part 416 of this chap-
ter, respectively, your disability does 
not have to have continued through a 
separate, full 5-month waiting period 
before you may begin receiving bene-
fits. We will include as months of the 5- 
month waiting period the months in a 
period beginning with the first month 
you received supplemental security in-
come or a federally administered State 
supplementary payment and con-
tinuing through all succeeding months, 
regardless of whether the months in 
the period coincide with the months in 
which your waiting period would have 
occurred, or whether you continued to 
be eligible for supplemental security 
income or a federally administered 
State supplementary payment after 
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the period began, or whether you met 
the nondisability requirements for en-
titlement to widow’s or widower’s ben-
efits. However, we will not pay you 
benefits under this provision for any 
month prior to January 1991. 

(4) You have not previously received 
36 months of payments based on dis-
ability when drug addiction or alco-
holism was a contributing factor mate-
rial to the determination of disability 
(as described in § 404.1535), regardless of 
the number of entitlement periods you 
may have had, or your current applica-
tion for widow’s or widower’s benefits 
is not based on a disability where drug 
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability. 

(d) You are not entitled to an old-age 
benefit that is equal to or larger than 
the insured person’s primary insurance 
amount. 

(e) You are unmarried, unless for 
benefits for months after 1983 you meet 
one of the conditions in paragraphs 
(e)(1) through (3) of this section: 

(1) You remarried after you became 
60 years old. 

(2) You are now age 60 or older and 
you meet both of the conditions in 
paragraphs (e)(2)(i) and (ii) of this sec-
tion: 

(i) You remarried after attaining age 
50 but before attaining age 60. 

(ii) At the time of the remarriage, 
you were entitled to widow’s or wid-
ower’s benefits as a disabled widow or 
widower. 

(3) You are now at least age 50 but 
not yet age 60 and you meet both of the 
conditions in paragraphs (e)(3)(i) and 
(ii) of this section: 

(i) You remarried after attaining age 
50. 

(ii) You met the disability require-
ments in paragraph (c) of this section 
at the time of your remarriage (i.e., 
your disability began within the speci-
fied time and before your remarriage). 

[68 FR 4705, Jan. 30, 2003, as amended at 71 
FR 24814, Apr. 27, 2006] 

§ 404.337 When does my entitlement to 
widow’s and widower’s benefits 
start and end? 

(a) We will find you entitled to wid-
ow’s or widower’s benefits under 
§ 404.335 or § 404.336 beginning with the 

first month covered by your applica-
tion in which you meet all other re-
quirements for entitlement. 

(b) We will end your entitlement to 
widow’s or widower’s benefits at the 
earliest of the following times: 

(1) The month before the month in 
which you become entitled to an old- 
age benefit that is equal to or larger 
than the insured’s primary insurance 
amount. 

(2) The second month after the 
month your disability ends or, where 
disability ends on or after December 1, 
1980, the month before your termi-
nation month (§ 404.325). However your 
payments are subject to the provisions 
of paragraphs (c) and (d) of this sec-
tion. NOTE: You may remain eligible 
for payment of benefits if you attained 
full retirement age (as defined in 
§ 404.409) before your termination 
month and you meet the other require-
ments for widow’s or widower’s bene-
fits. 

(3) If drug addiction or alcoholism is 
a contributing factor material to the 
determination of disability as de-
scribed in § 404.1535, the month after 
the 12th consecutive month of suspen-
sion for noncompliance with treatment 
or after 36 months of benefits on that 
basis when treatment is available re-
gardless of the number of entitlement 
periods you may have had, unless you 
are otherwise disabled without regard 
to drug addiction or alcoholism. 

(4) The month before the month in 
which you die. 

(c)(1) Your benefits may be continued 
after your impairment is no longer dis-
abling if— 

(i) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services, 
or other support services, as described 
in § 404.327(a) and (b); 

(ii) You began participating in the 
program before the date your disability 
ended; and 

(iii) We have determined under 
§ 404.328 that your completion of the 
program, or your continuation in the 
program for a specified period of time, 
will increase the likelihood that you 
will not have to return to the dis-
ability benefit rolls. 

(2) We generally will stop your bene-
fits with the earliest of these months— 
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(i) The month in which you complete 
the program; or 

(ii) The month in which you stop par-
ticipating in the program for any rea-
son (see § 404.327(b) for what we mean 
by ‘‘participating’’ in the program); or 

(iii) The month in which we deter-
mine under § 404.328 that your con-
tinuing participation in the program 
will no longer increase the likelihood 
that you will not have to return to the 
disability benefit rolls. 

Exception to paragraph (c): In no case 
will we stop your benefits with a 
month earlier than the second month 
after the month your disability ends, 
provided that you meet all other re-
quirements for entitlement to and pay-
ment of benefits through such month. 

(d) If, after November 1980, you have 
a disabling impairment (§ 404.1511), we 
will pay you benefits for all months in 
which you do not do substantial gain-
ful activity during the reentitlement 
period (§ 404.1592a) following the end of 
your trial work period (§ 404.1592). If 
you are unable to do substantial gain-
ful activity in the first month fol-
lowing the reentitlement period, we 
will pay you benefits until you are able 
to do substantial gainful activity. 
(Earnings during your trial work pe-
riod do not affect the payment of your 
benefits.) We will also pay you benefits 
for the first month after the trial work 
period in which you do substantial 
gainful activity and the two succeeding 
months, whether or not you do sub-
stantial gainful activity during those 
succeeding months. After those three 
months, we cannot pay you benefits for 
any months in which you do substan-
tial gainful activity. 

[68 FR 4706, Jan. 30, 2003, as amended at 70 
FR 36506, June 24, 2005] 

§ 404.338 Widow’s and widower’s bene-
fits amounts. 

(a) Your monthly benefit is equal to 
the insured person’s primary insurance 
amount. If the insured person dies be-
fore reaching age 62 and you are first 
eligible after 1984, we may compute a 
special primary insurance amount to 
determine the amount of the monthly 
benefit (see § 404.212(b)). 

(b) We may increase your monthly 
benefit amount if the insured person 
delays filing for benefits or requests 

voluntary suspension of benefits, and 
thereby earns delayed retirement cred-
it (see § 404.313), and/or works before 
the year 2000 after reaching full retire-
ment age (as defined in § 404.409(a)). The 
amount of your monthly benefit may 
change as explained in § 404.304. 

(c) Your monthly benefit will be re-
duced if the insured person chooses to 
receive old-age benefits before reaching 
full retirement age. If so, your benefit 
will be reduced to the amount the in-
sured person would be receiving if 
alive, or 821⁄2 percent of his or her pri-
mary insurance amount, whichever is 
larger. 

[70 FR 28811, May 19, 2005] 

§ 404.339 How do I become entitled to 
mother’s or father’s benefits as a 
surviving spouse? 

You may be entitled as the widow or 
widower to mother’s or father’s bene-
fits on the earnings record of someone 
who was fully or currently insured 
when he or she died. You are entitled 
to these benefits if— 

(a) You are the widow or widower of 
the insured and meet the conditions de-
scribed in § 404.335(a); 

(b) You apply for these benefits; or 
you were entitled to wife’s benefits for 
the month before the insured died; 

(c) You are unmarried; 
(d) You are not entitled to widow’s or 

widower’s benefits, or to an old-age 
benefit that is equal to or larger than 
the full mother’s or father’s benefit; 
and 

(e) You have in your care the in-
sured’s child who is entitled to child’s 
benefits and he or she is under 16 years 
old or is disabled. Sections 404.348 and 
404.349 describe when a child is in your 
care. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21927, May 16, 1983; 73 FR 40967, July 17, 
2008] 

§ 404.340 How do I become entitled to 
mother’s or father’s benefits as a 
surviving divorced spouse? 

You may be entitled to mother’s or 
father’s benefits as the surviving di-
vorced wife or the surviving divorced 
husband on the earnings record of 
someone who was fully or currently in-
sured when she or he died. You are en-
titled to these benefits if— 
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(a) You were validly married to the 
insured under State law as described in 
§ 404.345 or you were deemed to be val-
idly married as described in § 404.346 
but the marriage ended in a final di-
vorce and— 

(1) You are the mother or father of 
the insured’s child; or 

(2) You were married to the insured 
when either of you adopted the other’s 
child or when both of you adopted a 
child and the child was then under 18 
years old; 

(b) You apply for these benefits; or 
you were entitled to wife’s or hus-
band’s benefits for the month before 
the insured died; 

(c) You are unmarried; 
(d) You are not entitled to widow’s or 

widower’s benefits, or to an old-age 
benefit that is equal to or larger than 
the full mother’s or father’s benefit; 
and 

(e) You have in your care the in-
sured’s child who is under age 16 or dis-
abled, is your natural or adopted child, 
and is entitled to child’s benefits on 
the insured person’s record. Sections 
404.348 and 404.349 describe when a child 
is in your care. 

[44 FR 34481, June 15, 1979, as amended at 45 
FR 68932, Oct. 17, 1980; 48 FR 21927, May 16, 
1983; 58 FR 64891, Dec. 10, 1993; 73 FR 40967, 
July 17, 2008] 

§ 404.341 When mother’s and father’s 
benefits begin and end. 

(a) You are entitled to mother’s or 
father’s benefits beginning with the 
first month covered by your applica-
tion in which you meet all the other 
requirements for entitlement. 

(b) Your entitlement to benefits ends 
with the month before the month in 
which one of the following events first 
occurs: 

(1) You become entitled to a widow’s 
or widower’s benefit or to an old-age 
benefit that is equal to or larger than 
the full mother’s or father’s benefit. 

(2) There is no longer a child of the 
insured who is under age 16 or disabled 
and entitled to a child’s benefit on the 
insured’s earnings record. (See para-
graph (c) of this section if you were en-
titled to mother’s or father’s benefits 
for August 1981.) (If you no longer have 
in your care a child who is under age 16 
or disabled and entitled to child’s bene-

fits on the insured’s earnings record, 
your benefits may be subject to deduc-
tions as provided in § 404.421.) 

(3) You remarry. Your benefits will 
not end, however, if you marry some-
one entitled to old-age, disability, 
wife’s, husband’s, widow’s, widower’s, 
father’s, mother’s, parent’s or disabled 
child’s benefits. 

(4) You die. 
(c) If you were entitled to spouse’s 

benefits on the basis of having a child 
in care, or to mother’s or father’s bene-
fits for August 1981, your entitlement 
will continue until September 1983, 
until the child reaches 18 (unless dis-
abled) or is otherwise no longer enti-
tled to child’s benefits, or until one of 
the events described in paragraph (b) 
(1), (3), or (4) of this section occurs, 
whichever is earliest. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21927, May 16, 1983; 49 FR 24115, June 12, 
1984; 58 FR 64891, Dec. 10, 1993; 64 FR 14608, 
Mar. 26, 1999] 

§ 404.342 Mother’s and father’s benefit 
amounts. 

Your mother’s or father’s monthly 
benefit is equal to 75 percent of the in-
sured person’s primary insurance 
amount. The amount of your monthly 
benefit may change as explained in 
§ 404.304. 

§ 404.344 Your relationship by mar-
riage to the insured. 

You may be eligible for benefits if 
you are related to the insured person 
as a wife, husband, widow, or widower. 
To decide your relationship to the in-
sured, we look first to State laws. The 
State laws that we use are discussed in 
§ 404.345. If your relationship cannot be 
established under State law, you may 
still be eligible for benefits if your re-
lationship as the insured’s wife, hus-
band, widow, or widower is based upon 
a deemed valid marriage as described in 
§ 404.346. 

§ 404.345 Your relationship as wife, 
husband, widow, or widower under 
State law. 

To decide your relationship as the in-
sured’s wife or husband, we look to the 
laws of the State where the insured had 
a permanent home when you applied 
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for wife’s or husband’s benefits. To de-
cide your relationship as the insured’s 
widow or widower, we look to the laws 
of the State where the insured had a 
permanent home when he or she died. 
If the insured’s permanent home is not 
or was not in one of the 50 States, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, or American 
Samoa, we look to the laws of the Dis-
trict of Columbia. For a definition of 
permanent home, see § 404.303. If you 
and the insured were validly married 
under State law at the time you apply 
for wife’s or husband’s benefits or at 
the time the insured died if you apply 
for widow’s, widower’s, mother’s, or fa-
ther’s benefits, the relationship re-
quirement will be met. The relation-
ship requirement will also be met if 
under State law you would be able to 
inherit a wife’s, husband’s, widow’s, or 
widower’s share of the insured’s per-
sonal property if he or she were to die 
without leaving a will. 

§ 404.346 Your relationship as wife, 
husband, widow, or widower based 
upon a deemed valid marriage. 

(a) General. If your relationship as 
the insured’s wife, husband, widow, or 
widower cannot be established under 
State law as explained in § 404.345, you 
may be eligible for benefits based upon 
a deemed valid marriage. You will be 
deemed to be the wife, husband, widow, 
or widower of the insured if, in good 
faith, you went through a marriage 
ceremony with the insured that would 
have resulted in a valid marriage ex-
cept for a legal impediment. A legal 
impediment includes only an impedi-
ment which results because a previous 
marriage had not ended at the time of 
the ceremony or because there was a 
defect in the procedure followed in con-
nection with the intended marriage. 
For example, a defect in the procedure 
may be found where a marriage was 
performed through a religious cere-
mony in a country that requires a civil 
ceremony for a valid marriage. Good 
faith means that at the time of the 
ceremony you did not know that a 
legal impediment existed, or if you did 
know, you thought that it would not 
prevent a valid marriage. 

(b) Entitlement based upon a deemed 
valid marriage. To be entitled to bene-

fits as a wife, husband, widow or wid-
ower as the result of a deemed valid 
marriage, you and the insured must 
have been living in the same household 
(see § 404.347) at the time the insured 
died or, if the insured is living, at the 
time you apply for benefits. However, a 
marriage that had been deemed valid, 
shall continue to be deemed valid if the 
insured individual and the person enti-
tled to benefits as the wife or husband 
of the insured individual are no longer 
living in the same household at the 
time of death of the insured individual. 

[44 FR 34481, June 15, 1979, as amended at 45 
FR 65540, Oct. 3, 1980; 48 FR 21927, May 16, 
1983; 58 FR 64892, Dec. 10, 1993] 

§ 404.347 ‘‘Living in the same house-
hold’’ defined. 

Living in the same household means 
that you and the insured customarily 
lived together as husband and wife in 
the same residence. You may be consid-
ered to be living in the same household 
although one of you is temporarily ab-
sent from the residence. An absence 
will be considered temporary if: 

(a) It was due to service in the U.S. 
Armed Forces; 

(b) It was 6 months or less and nei-
ther you nor the insured were outside 
of the United States during this time 
and the absence was due to business, 
employment, or confinement in a hos-
pital, nursing home, other medical in-
stitution, or a penal institution; 

(c) It was for an extended separation, 
regardless of the duration, due to the 
confinement of either you or the in-
sured in a hospital, nursing home, or 
other medical institution, if the evi-
dence indicates that you were sepa-
rated solely for medical reasons and 
you otherwise would have resided to-
gether; or 

(d) It was based on other cir-
cumstances, and it is shown that you 
and the insured reasonably could have 
expected to live together in the near 
future. 

[61 FR 41330, Aug. 8, 1996] 

§ 404.348 When is a child living with 
me in my care? 

A child who has been living with you 
for at least 30 days is in your care un-
less— 
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(a) The child is in active military 
service; 

(b) The child is 16 years old or older 
and not disabled; 

(c) The child is 16 years old or older 
with a mental disability, but you do 
not actively supervise his or her activi-
ties and you do not make important 
decisions about his or her needs, either 
alone or with help from your spouse; or 

(d) The child is 16 years old or older 
with a physical disability, but it is not 
necessary for you to perform personal 
services for him or her. Personal serv-
ices are services such as dressing, feed-
ing, and managing money that the 
child cannot do alone because of a dis-
ability. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21927, May 16, 1983; 73 FR 40967, July 17, 
2008] 

§ 404.349 When is a child living apart 
from me in my care? 

(a) In your care. A child living apart 
from you is in your care if— 

(1) The child lived apart from you for 
not more than 6 months, or the child’s 
current absence from you is not ex-
pected to last over 6 months; 

(2) The child is under 16 years old, 
you supervise his or her activities and 
make important decisions about his or 
her needs, and one of the following cir-
cumstances exist: 

(i) The child is living apart because 
of school but spends at least 30 days va-
cation with you each year unless some 
event makes having the vacation un-
reasonable; and if you and the child’s 
other parent are separated, the school 
looks to you for decisions about the 
child’s welfare; 

(ii) The child is living apart because 
of your employment but you make reg-
ular and substantial contributions to 
his or her support; see § 404.366(a) for a 
definition of contributions for support; 

(iii) The child is living apart because 
of a physical disability that the child 
has or that you have; or 

(3) The child is 16 years old or older, 
is mentally disabled, and you supervise 
his or her activities, make important 
decisions about his or her needs, and 
help in his or her upbringing and devel-
opment. 

(b) Not in your care. A child living 
apart from you is not in your care if— 

(1) The child is in active military 
service; 

(2) The child is living with his or her 
other parent; 

(3) The child is removed from your 
custody and control by a court order; 

(4) The child is 16 years old or older, 
is mentally competent, and either has 
been living apart from you for 6 
months or more or begins living apart 
from you and is expected to be away 
for more than 6 months; 

(5) You gave your right to have cus-
tody and control of the child to some-
one else; or 

(6) You are mentally disabled. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21927, May 16, 1983] 

CHILD’S BENEFITS 

§ 404.350 Who is entitled to child’s ben-
efits? 

(a) General. You are entitled to 
child’s benefits on the earnings record 
of an insured person who is entitled to 
old-age or disability benefits or who 
has died if— 

(1) You are the insured person’s child, 
based upon a relationship described in 
§§ 404.355 through 404.359; 

(2) You are dependent on the insured, 
as defined in §§ 404.360 through 404.365; 

(3) You apply; 
(4) You are unmarried; and 
(5) You are under age 18; you are 18 

years old or older and have a disability 
that began before you became 22 years 
old; or you are 18 years or older and 
qualify for benefits as a full-time stu-
dent as described in § 404.367. 

(b) Entitlement preclusion for certain 
disabled children. If you are a disabled 
child as referred to in paragraph (a)(5) 
of this section, and your disability was 
based on a finding that drug addiction 
or alcoholism was a contributing factor 
material to the determination of dis-
ability (as described in § 404.1535) and 
your benefits ended after your receipt 
of 36 months of benefits, you will not 
be entitled to benefits based on dis-
ability for any month following such 36 
months regardless of the number of en-
titlement periods you have had if, in 
such following months, drug addiction 
or alcoholism is a contributing factor 
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material to the later determination of 
disability (as described in § 404.1535). 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21927, May 16, 1983; 60 FR 8146, Feb. 10, 
1995; 61 FR 38363, July 24, 1996] 

§ 404.351 Who may be reentitled to 
child’s benefits? 

If your entitlement to child’s bene-
fits has ended, you may be reentitled 
on the same earnings record if you 
have not married and if you apply for 
reentitlement. Your reentitlement 
may begin with— 

(a) The first month in which you 
qualify as a full-time student. (See 
§ 404.367.) 

(b) The first month in which you are 
disabled, if your disability began before 
you became 22 years old. 

(c) The first month you are under a 
disability that began before the end of 
the 84th month following the month in 
which your benefits had ended because 
an earlier disability had ended; or 

(d) With respect to benefits payable 
for months beginning October 2004, you 
can be reentitled to childhood dis-
ability benefits at anytime if your 
prior entitlement terminated because 
you ceased to be under a disability due 
to the performance of substantial gain-
ful activity and you meet the other re-
quirements for reentitlement. The 84- 
month time limit in paragraph (c) in 
this section continues to apply if your 
previous entitlement to childhood dis-
ability benefits terminated because of 
medical improvement. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21927, May 16, 1983; 61 FR 38363, July 24, 
1996; 71 FR 66865, Nov. 17, 2006] 

§ 404.352 When does my entitlement to 
child’s benefits begin and end? 

(a) We will find your entitlement to 
child’s benefits begins at the following 
times: 

(1) If the insured is deceased, with 
the first month covered by your appli-
cation in which you meet all other re-
quirements for entitlement. 

(2) If the insured is living and your 
first month of entitlement is Sep-
tember 1981 or later, with the first 
month covered by your application 
throughout which you meet all other 
requirements for entitlement. 

(3) If the insured is living and your 
first month of entitlement is before 
September 1981, with the first month 
covered by your application in which 
you meet all other requirements for en-
titlement. 

(b) We will find your entitlement to 
child’s benefits ends at the earliest of 
the following times: 

(1) With the month before the month 
in which you become 18 years old, if 
you are not disabled or a full-time stu-
dent. 

(2) With the second month following 
the month in which your disability 
ends, if you become 18 years old and 
you are disabled. If your disability ends 
on or after December 1, 1980, your enti-
tlement to child’s benefits continues, 
subject to the provisions of paragraphs 
(c) and (d) of this section, until the 
month before your termination month 
(§ 404.325). 

(3) With the last month you are a 
full-time student or, if earlier, with the 
month before the month you become 
age 19, if you become 18 years old and 
you qualify as a full-time student who 
is not disabled. If you become age 19 in 
a month in which you have not com-
pleted the requirements for, or re-
ceived, a diploma or equivalent certifi-
cate from an elementary or secondary 
school and you are required to enroll 
for each quarter or semester, we will 
find your entitlement ended with the 
month in which the quarter or semes-
ter in which you are enrolled ends. If 
the school you are attending does not 
have a quarter or semester system 
which requires reenrollment, we will 
find your entitlement to benefits ended 
with the month you complete the 
course or, if earlier, the first day of the 
third month following the month in 
which you become 19 years old. 

(4) With the month before the month 
you marry. We will not find your bene-
fits ended, however, if you are age 18 or 
older, disabled, and you marry a person 
entitled to child’s benefits based on 
disability or person entitled to old-age, 
divorced wife’s, divorced husband’s, 
widow’s, widower’s, mother’s, father’s, 
parent’s, or disability benefits. 

(5) With the month before the month 
the insured’s entitlement to old-age or 
disability benefits ends for a reason 
other than death or the attainment of 
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full retirement age (as defined in 
§ 404.409). Exception: We will continue 
your benefits if the insured person was 
entitled to disability benefits based on 
a finding that drug addiction or alco-
holism was a contributing factor mate-
rial to the determination of his or her 
disability (as described in § 404.1535), 
the insured person’s benefits ended 
after 36 months of payment (see 
§ 404.316(e)) or 12 consecutive months of 
suspension for noncompliance with 
treatment (see § 404.316(f)), and the in-
sured person remains disabled. 

(6) With the month before the month 
you die. 

(7) With the month in which the di-
vorce between your parent (including 
an adoptive parent) and the insured 
stepparent becomes final if you are en-
titled to benefits as a stepchild and the 
marriage between your parent (includ-
ing an adoptive parent) and the insured 
stepparent ends in divorce. 

(c) If you are entitled to benefits as a 
disabled child age 18 or over and your 
disability is based on a finding that 
drug addiction or alcoholism was a 
contributing factor material to the de-
termination of disability (as described 
in § 404.1535), we will find your entitle-
ment to benefits ended under the fol-
lowing conditions: 

(1) If your benefits have been sus-
pended for a period of 12 consecutive 
months for failure to comply with 
treatment, with the month following 
the 12 months unless you are otherwise 
disabled without regard to drug addic-
tion or alcoholism (see § 404.470(c)). 

(2) If you have received 36 months of 
benefits on that basis when treatment 
is available, regardless of the number 
of entitlement periods you may have 
had, with the month following such 36- 
month payment period unless you are 
otherwise disabled without regard to 
drug addiction or alcoholism. 

(d)(1) Your benefits may be continued 
after your impairment is no longer dis-
abling if— 

(i) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services, 
or other support services, as described 
in § 404.327(a) and (b); 

(ii) You began participating in the 
program before the date your disability 
ended; and 

(iii) We have determined under 
§ 404.328 that your completion of the 
program, or your continuation in the 
program for a specified period of time, 
will increase the likelihood that you 
will not have to return to the dis-
ability benefit rolls. 

(2) We generally will stop your bene-
fits with the earliest of these months— 

(i) The month in which you complete 
the program; or 

(ii) The month in which you stop par-
ticipating in the program for any rea-
son (see § 404.327(b) for what we mean 
by ‘‘participating’’ in the program); or 

(iii) The month in which we deter-
mine under § 404.328 that your con-
tinuing participation in the program 
will no longer increase the likelihood 
that you will not have to return to the 
disability benefit rolls. 

Exception to paragraph (d): In no case 
will we stop your benefits with a 
month earlier than the second month 
after the month your disability ends, 
provided that you meet all other re-
quirements for entitlement to and pay-
ment of benefits through such month. 

(e) If, after November 1980, you have 
a disabling impairment (§ 404.1511), we 
will pay you benefits for all months in 
which you do not do substantial gain-
ful activity during the reentitlement 
period (§ 404.1592a) following the end of 
your trial work period (§ 404.1592). If 
you are unable to do substantial gain-
ful activity in the first month fol-
lowing the reentitlement period, we 
will pay you benefits until you are able 
to do substantial gainful activity. 
(Earnings during your trial work pe-
riod do not affect the payment of your 
benefits during that period.) We will 
also pay you benefits for the first 
month after the trial work period in 
which you do substantial gainful activ-
ity and the two succeeding months, 
whether or not you do substantial 
gainful activity during those suc-
ceeding months. After those three 
months, we cannot pay you benefits for 
any months in which you do substan-
tial gainful activity. 

[68 FR 4707, Jan. 30, 2003, as amended at 70 
FR 36506, June 24, 2005; 75 FR 52621, Aug. 27, 
2010] 
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§ 404.353 Child’s benefit amounts. 
(a) General. Your child’s monthly 

benefit is equal to one-half of the in-
sured person’s primary insurance 
amount if he or she is alive and three- 
fourths of the primary insurance 
amount if he or she has died. The 
amount of your monthly benefit may 
change as explained in § 404.304. 

(b) Entitlement to more than one ben-
efit. If you are entitled to a child’s ben-
efit on more than one person’s earnings 
record, you will ordinarily receive only 
the benefit payable on the record with 
the highest primary insurance amount. 
If your benefit before any reduction 
would be larger on an earnings record 
with a lower primary insurance 
amount and no other person entitled to 
benefits on any earnings record would 
receive a smaller benefit as a result of 
your receiving benefits on the record 
with the lower primary insurance 
amount, you will receive benefits on 
that record. See § 404.407(d) for a fur-
ther explanation. If you are entitled to 
a child’s benefit and to other depend-
ent’s or survivor’s benefits, you can re-
ceive only the highest of the benefits. 

[44 FR 34481, June 15, 1979; 44 FR 56691, Oct. 
2, 1979, as amended at 48 FR 21928, May 16, 
1983; 51 FR 12606, Apr. 14, 1986; 61 FR 38363, 
July 24, 1996] 

§ 404.354 Your relationship to the in-
sured. 

You may be related to the insured 
person in one of several ways and be 
entitled to benefits as his or her child, 
i.e., as a natural child, legally adopted 
child, stepchild, grandchild, 
stepgrandchild, or equitably adopted 
child. For details on how we determine 
your relationship to the insured per-
son, see §§ 404.355 through 404.359. 

[63 FR 57593, Oct. 28, 1998] 

§ 404.355 Who is the insured’s natural 
child? 

(a) Eligibility as a natural child. You 
may be eligible for benefits as the in-
sured’s natural child if any of the fol-
lowing conditions is met: 

(1) You could inherit the insured’s 
personal property as his or her natural 
child under State inheritance laws, as 
described in paragraph (b) of this sec-
tion. 

(2) You are the insured’s natural 
child and the insured and your mother 
or father went through a ceremony 
which would have resulted in a valid 
marriage between them except for a 
‘‘legal impediment’’ as described in 
§ 404.346(a). 

(3) You are the insured’s natural 
child and your mother or father has 
not married the insured, but the in-
sured has either acknowledged in writ-
ing that you are his or her child, been 
decreed by a court to be your father or 
mother, or been ordered by a court to 
contribute to your support because you 
are his or her child. If the insured is de-
ceased, the acknowledgment, court de-
cree, or court order must have been 
made or issued before his or her death. 
To determine whether the conditions of 
entitlement are met throughout the 
first month as stated in § 404.352(a), the 
written acknowledgment, court decree, 
or court order will be considered to 
have occurred on the first day of the 
month in which it actually occurred. 

(4) Your mother or father has not 
married the insured but you have evi-
dence other than the evidence de-
scribed in paragraph (a)(3) of this sec-
tion to show that the insured is your 
natural father or mother. Additionally, 
you must have evidence to show that 
the insured was either living with you 
or contributing to your support at the 
time you applied for benefits. If the in-
sured is not alive at the time of your 
application, you must have evidence to 
show that the insured was either living 
with you or contributing to your sup-
port when he or she died. See § 404.366 
for an explanation of the terms ‘‘living 
with’’ and ‘‘contributions for support.’’ 

(b) Use of State Laws—(1) General. To 
decide whether you have inheritance 
rights as the natural child of the in-
sured, we use the law on inheritance 
rights that the State courts would use 
to decide whether you could inherit a 
child’s share of the insured’s personal 
property if the insured were to die 
without leaving a will. If the insured is 
living, we look to the laws of the State 
where the insured has his or her perma-
nent home when you apply for benefits. 
If the insured is deceased, we look to 
the laws of the State where the insured 
had his or her permanent home when 
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he or she died. If the insured’s perma-
nent home is not or was not in one of 
the 50 States, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
American Samoa, or the Northern Mar-
iana Islands, we will look to the laws of 
the District of Columbia. For a defini-
tion of permanent home, see § 404.303. 
For a further discussion of the State 
laws we use to determine whether you 
qualify as the insured’s natural child, 
see paragraphs (b)(3) and (b)(4) of this 
section. If these laws would permit you 
to inherit the insured’s personal prop-
erty as his or her child, we will con-
sider you the child of the insured. 

(2) Standards. We will not apply any 
State inheritance law requirement that 
an action to establish paternity must 
be taken within a specified period of 
time measured from the worker’s death 
or the child’s birth, or that an action 
to establish paternity must have been 
started or completed before the work-
er’s death. If applicable State inherit-
ance law requires a court determina-
tion of paternity, we will not require 
that you obtain such a determination 
but will decide your paternity by using 
the standard of proof that the State 
court would use as the basis for a de-
termination of paternity. 

(3) Insured is living. If the insured is 
living, we apply the law of the State 
where the insured has his or her perma-
nent home when you file your applica-
tion for benefits. We apply the version 
of State law in effect when we make 
our final decision on your application 
for benefits. If you do not qualify as a 
child of the insured under that version 
of State law, we look at all versions of 
State law that were in effect from the 
first month for which you could be en-
titled to benefits up until the time of 
our final decision and apply the version 
of State law that is most beneficial to 
you. 

(4) Insured is deceased. If the insured 
is deceased, we apply the law of the 
State where the insured had his or her 
permanent home when he or she died. 
We apply the version of State law in ef-
fect when we make our final decision 
on your application for benefits. If you 
do not qualify as a child of the insured 
under that version of State law, we will 
apply the version of State law that was 
in effect at the time the insured died, 

or any version of State law in effect 
from the first month for which you 
could be entitled to benefits up until 
our final decision on your application. 
We will apply whichever version is 
most beneficial to you. We use the fol-
lowing rules to determine the law in ef-
fect as of the date of death: 

(i) If a State inheritance law enacted 
after the insured’s death indicates that 
the law would be retroactive to the 
time of death, we will apply that law; 
or 

(ii) If the inheritance law in effect at 
the time of the insured’s death was 
later declared unconstitutional, we will 
apply the State law which superseded 
the unconstitutional law. 

[63 FR 57593, Oct. 28, 1998] 

§ 404.356 Who is the insured’s legally 
adopted child? 

You may be eligible for benefits as 
the insured’s child if you were legally 
adopted by the insured. If you were le-
gally adopted after the insured’s death 
by his or her surviving spouse you may 
also be considered the insured’s legally 
adopted child. We apply the adoption 
laws of the State or foreign country 
where the adoption took place, not the 
State inheritance laws described in 
§ 404.355, to determine whether you are 
the insured’s legally adopted child. 

[44 FR 34481, June 15, 1979, as amended at 63 
FR 57594, Oct. 28, 1998] 

§ 404.357 Who is the insured’s step-
child? 

You may be eligible for benefits as 
the insured’s stepchild if, after your 
birth, your natural or adopting parent 
married the insured. You also may be 
eligible as a stepchild if you were con-
ceived prior to the marriage of your 
natural parent to the insured but were 
born after the marriage and the in-
sured is not your natural parent. The 
marriage between the insured and your 
parent must be a valid marriage under 
State law or a marriage which would 
be valid except for a legal impediment 
described in § 404.346(a). If the insured 
is alive when you apply, you must have 
been his or her stepchild for at least 1 
year immediately preceding the day 
you apply. For purposes of determining 
whether the conditions of entitlement 
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are met throughout the first month as 
stated in § 404.352(a)(2)(i), you will be 
considered to meet the one year dura-
tion requirement throughout the 
month in which the anniversary of the 
marriage occurs. If the insured is not 
alive when you apply, you must have 
been his or her stepchild for at least 9 
months immediately preceding the day 
the insured died. This 9-month require-
ment will not have to be met if the 
marriage between the insured and your 
parent lasted less than 9 months under 
one of the conditions described in 
§ 404.335(a)(2)(i)–(iii). 

[48 FR 21928, May 16, 1983, as amended at 64 
FR 14608, Mar. 26, 1999; 70 FR 61365, Oct. 24, 
2005] 

§ 404.358 Who is the insured’s grand-
child or stepgrandchild? 

(a) Grandchild and stepgrandchild de-
fined. You may be eligible for benefits 
as the insured’s grandchild or 
stepgrandchild if you are the natural 
child, adopted child, or stepchild of a 
person who is the insured’s child as de-
fined in §§ 404.355 through 404.357, or 
§ 404.359. Additionally, for you to be eli-
gible as a grandchild or stepgrandchild, 
your natural or adoptive parents must 
have been either deceased or under a 
disability, as defined in § 404.1501(a), at 
the time your grandparent or 
stepgrandparent became entitled to 
old-age or disability benefits or died; or 
if your grandparent or stepgrandparent 
had a period of disability that contin-
ued until he or she became entitled to 
benefits or died, at the time the period 
of disability began. If your parent is 
deceased, for purposes of determining 
whether the conditions of entitlement 
are met throughout the first month as 
stated in § 404.352(a)(2)(i), your parent 
will be considered to be deceased as of 
the first day of the month of death. 

(b) Legally adopted grandchild or 
stepgrandchild. If you are the insured’s 
grandchild or stepgrandchild and you 
are legally adopted by the insured or 
by the insured’s surviving spouse after 
his or her death, you are considered an 
adopted child and the dependency re-
quirements of § 404.362 must be met. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21928, May 16, 1983] 

§ 404.359 Who is the insured’s equi-
tably adopted child? 

You may be eligible for benefits as an 
equitably adopted child if the insured 
had agreed to adopt you as his or her 
child but the adoption did not occur. 
The agreement to adopt you must be 
one that would be recognized under 
State law so that you would be able to 
inherit a child’s share of the insured’s 
personal property if he or she were to 
die without leaving a will. The agree-
ment must be in whatever form, and 
you must meet whatever requirements 
for performance under the agreement, 
that State law directs. If you apply for 
child’s benefits after the insured’s 
death, the law of the State where the 
insured had his or her permanent home 
at the time of his or her death will be 
followed. If you apply for child’s bene-
fits during the insured’s life, the law of 
the State where the insured has his or 
her permanent home at the time or 
your application will be followed. 

§ 404.360 When a child is dependent 
upon the insured person. 

One of the requirements for entitle-
ment to child’s benefits is that you be 
dependent upon the insured. The evi-
dence you need to prove your depend-
ency is determined by how you are re-
lated to the insured. To prove your de-
pendency you may be asked to show 
that at a specific time you lived with 
the insured, that you received con-
tributions for your support from the 
insured, or that the insured provided at 
least one-half of your support. These 
dependency requirements, and the time 
at which they must be met, are ex-
plained in §§ 404.361 through 404.365. The 
terms living with, contributions for sup-
port, and one-half support are defined in 
§ 404.366. 

§ 404.361 When a natural child is de-
pendent. 

(a) Dependency of natural child. If you 
are the insured’s natural child, as de-
fined in § 404.355, you are considered de-
pendent upon him or her, except as 
stated in paragraph (b) of this section. 

(b) Dependency of natural child legally 
adopted by someone other than the in-
sured. (1) Except as indicated in para-
graph (b)(2) of this section, if you are 
legally adopted by someone other than 
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the insured (your natural parent) dur-
ing the insured’s lifetime, you are con-
sidered dependent upon the insured 
only if the insured was either living 
with you or contributing to your sup-
port at one of the following times: 

(i) When you applied; 
(ii) When the insured died; or 
(iii) If the insured had a period of dis-

ability that lasted until he or she be-
came entitled to disability or old-age 
benefits or died, at the beginning of the 
period of disability or at the time he or 
she became entitled to disability or 
old-age benefits. 

(2) You are considered dependent 
upon the insured (your natural parent) 
if: 

(i) You were adopted by someone 
other than the insured after you ap-
plied for child’s benefits; or 

(ii) The insured had a period of dis-
ability that lasted until he or she be-
came entitled to old-age or disability 
benefits or died, and you are adopted 
by someone other than the insured 
after the beginning of that period of 
disability. 

[64 FR 14608, Mar. 26, 1999] 

§ 404.362 When a legally adopted child 
is dependent. 

(a) General. If you were legally adopt-
ed by the insured before he or she be-
came entitled to old-age or disability 
benefits, you are considered dependent 
upon him or her. If you were legally 
adopted by the insured after he or she 
became entitled to old-age or disability 
benefits and you apply for child’s bene-
fits during the life of the insured, you 
must meet the dependency require-
ments stated in paragraph (b) of this 
section. If you were legally adopted by 
the insured after he or she became en-
titled to old-age or disability benefits 
and you apply for child’s benefits after 
the death of the insured, you are con-
sidered dependent upon him or her. If 
you were adopted after the insured’s 
death by his or her surviving spouse, 
you may be considered dependent upon 
the insured only under the conditions 
described in paragraph (c) of this sec-
tion. 

(b) Adoption by the insured after he or 
she became entitled to benefits—(1) Gen-
eral. If you are legally adopted by the 
insured after he or she became entitled 

to benefits and you are not the in-
sured’s natural child or stepchild, you 
are considered dependent on the in-
sured during his or her lifetime only 
if— 

(i) You had not attained age 18 when 
adoption proceedings were started, and 
your adoption was issued by a court of 
competent jurisdiction within the 
United States; or 

(ii) You had attained age 18 before 
adoption proceedings were started; 
your adoption was issued by a court of 
competent jurisdiction within the 
United States; and you were living 
with or receiving at least one-half of 
your support from the insured for the 
year immediately preceding the month 
in which your adoption was issued. 

(2) Natural child and stepchild. If you 
were legally adopted by the insured 
after he or she became entitled to ben-
efits and you are the insured’s natural 
child or stepchild, you are considered 
dependent upon the insured. 

(c) Adoption by the insured’s surviving 
spouse—(1) General. If you are legally 
adopted by the insured’s surviving 
spouse after the insured’s death, you 
are considered dependent upon the in-
sured as of the date of his or her death 
if— 

(i) You were either living with or re-
ceiving at least one-half of your sup-
port from the insured at the time of his 
or her death; and, 

(ii) The insured had started adoption 
proceedings before he or she died; or if 
the insured had not started the adop-
tion proceedings before he or she died, 
his or her surviving spouse began and 
completed the adoption within 2 years 
of the insured’s death. 

(2) Grandchild or stepgrandchild adopt-
ed by the insured’s surviving spouse. If 
you are the grandchild or 
stepgrandchild of the insured and any 
time after the death of the insured you 
are legally adopted by the insured’s 
surviving spouse, you are considered 
the dependent child of the insured as of 
the date of his or her death if— 

(i) Your adoption took place in the 
United States; 

(ii) At the time of the insured’s 
death, your natural, adopting or step-
parent was not living in the insured’s 
household and making regular con-
tributions toward your support; and 
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(iii) You meet the dependency re-
quirements stated in § 404.364. 

[44 FR 34481, June 15, 1979; 44 FR 56691, Oct. 
2, 1979, as amended at 56 FR 24000, May 28, 
1991; 57 FR 3938, Feb. 3, 1992] 

§ 404.363 When is a stepchild depend-
ent? 

If you are the insured’s stepchild, as 
defined in § 404.357, we consider you de-
pendent on him or her if you were re-
ceiving at least one-half of your sup-
port from him or her at one of these 
times— 

(a) When you applied; 
(b) When the insured died; or 
(c) If the insured had a period of dis-

ability that lasted until his or her 
death or entitlement to disability or 
old-age benefits, at the beginning of 
the period of disability or at the time 
the insured became entitled to bene-
fits. 

[44 FR 34481, June 15, 1979, as amended at 75 
FR 52621, Aug. 27, 2010] 

§ 404.364 When is a grandchild or 
stepgrandchild dependent? 

If you are the insured’s grandchild or 
stepgrandchild, as defined in 
§ 404.358(a), you are considered depend-
ent upon the insured if— 

(a) You began living with the insured 
before you became 18 years old; and 

(b) You were living with the insured 
in the United States and receiving at 
least one-half of your support from him 
or her for the year before he or she be-
came entitled to old-age or disability 
benefits or died; or if the insured had a 
period of disability that lasted until he 
or she became entitled to benefits or 
died, for the year immediately before 
the month in which the period of dis-
ability began. If you were born during 
the 1-year period, the insured must 
have lived with you and provided at 
least one-half of your support for sub-
stantially all of the period that begins 
on the date of your birth. Paragraph (c) 
of this section explains when the sub-
stantially all requirement is met. 

(c) The ‘‘substantially all’’ require-
ment will be met if, at one of the times 
described in paragraph (b) of this sec-
tion, the insured was living with you 
and providing at least one-half of your 
support, and any period during which 
he or she was not living with you and 

providing one-half of your support did 
not exceed the lesser of 3 months or 
one-half of the period beginning with 
the month of your birth. 

[44 FR 34481, June 15, 1979, as amended at 73 
FR 40967, July 17, 2008] 

§ 404.365 When an equitably adopted 
child is dependent. 

If you are the insured’s equitably 
adopted child, as defined in § 404.359, 
you are considered dependent upon him 
or her if you were either living with or 
receiving contributions for your sup-
port from the insured at the time of his 
or her death. If your equitable adoption 
is found to have occurred after the in-
sured became entitled to old-age or dis-
ability benefits, your dependency can-
not be established during the insured’s 
life. If your equitable adoption is found 
to have occurred before the insured be-
came entitled to old-age or disability 
benefits, you are considered dependent 
upon him or her if you were either liv-
ing with or receiving contributions for 
your support from the insured at one of 
these times— 

(a) When you applied; or 
(b) If the insured had a period of dis-

ability that lasted until he or she be-
came entitled to old-age or disability 
benefits, at the beginning of the period 
of disability or at the time the insured 
became entitled to benefits. 

§ 404.366 ‘‘Contributions for support,’’ 
‘‘one-half support,’’ and ‘‘living 
with’’ the insured defined—deter-
mining first month of entitlement. 

To be eligible for child’s or parent’s 
benefits, and in certain Government 
pension offset cases, you must be de-
pendent upon the insured person at a 
particular time or be assumed depend-
ent upon him or her. What it means to 
be a dependent child is explained in 
§§ 404.360 through 404.365; what it means 
to be a dependent parent is explained 
in § 404.370(f); and the Government pen-
sion offset is explained in § 404.408a. 
Your dependency upon the insured per-
son may be based upon whether at a 
specified time you were receiving con-
tributions for your support or one-half of 
your support from the insured person, 
or whether you were living with him or 
her. These terms are defined in para-
graphs (a) through (c) of this section. 
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(a) Contributions for support. The in-
sured makes a contribution for your 
support if the following conditions are 
met: 

(1) The insured gives some of his or 
her own cash or goods to help support 
you. Support includes food, shelter, 
routine medical care, and other ordi-
nary and customary items needed for 
your maintenance. The value of any 
goods the insured contributes is the 
same as the cost of the goods when he 
or she gave them for your support. If 
the insured provides services for you 
that would otherwise have to be paid 
for, the cash value of his or her serv-
ices may be considered a contribution 
for your support. An example of this 
would be work the insured does to re-
pair your home. The insured person is 
making a contribution for your support 
if you receive an allotment, allowance, 
or benefit based upon his or her mili-
tary pay, veterans’ pension or com-
pensation, or social security earnings. 

(2) Contributions must be made regu-
larly and must be large enough to meet 
an important part of your ordinary liv-
ing costs. Ordinary living costs are the 
costs for your food, shelter, routine 
medical care, and similar necessities. If 
the insured person only provides gifts 
or donations once in a while for special 
purposes, they will not be considered 
contributions for your support. Al-
though the insured’s contributions 
must be made on a regular basis, tem-
porary interruptions caused by cir-
cumstances beyond the insured per-
son’s control, such as illness or unem-
ployment, will be disregarded unless 
during this interrruption someone else 
takes over responsibility for sup-
porting you on a permanent basis. 

(b) One-half support. The insured per-
son provides one-half of your support if 
he or she makes regular contributions 
for your ordinary living costs; the 
amount of these contributions equals 
or exceeds one-half of your ordinary 
living costs; and any income (from 
sources other than the insured person) 
you have available for support purposes 
is one-half or less of your ordinary liv-
ing costs. We will consider any income 
which is available to you for your sup-
port whether or not that income is ac-
tually used for your ordinary living 
costs. Ordinary living costs are the 

costs for your food, shelter, routine 
medical care, and similar necessities. A 
contribution may be in cash, goods, or 
services. The insured is not providing 
at least one-half of your support unless 
he or she has done so for a reasonable 
period of time. Ordinarily we consider 
a reasonable period to be the 12-month 
period immediately preceding the time 
when the one-half support requirement 
must be met under the rules in 
§§ 404.362(c)(1) and 404.363 (for child’s 
benefits), in § 404.370(f) (for parent’s 
benefits) and in § 404.408a(c) (for bene-
fits where the Government pension off-
set may be applied). A shorter period 
will be considered reasonable under the 
following circumstances: 

(1) At some point within the 12- 
month period, the insured either begins 
or stops providing at least one-half of 
your support on a permanent basis and 
this is a change in the way you had 
been supported up to then. In these cir-
cumstances, the time from the change 
up to the end of the 12-month period 
will be considered a reasonable period, 
unless paragraph (b)(2) of this section 
applies. The change in your source of 
support must be permanent and not 
temporary. Changes caused by seasonal 
employment or customary visits to the 
insured’s home are considered tem-
porary. 

(2) The insured provided one-half or 
more of your support for at least 3 
months of the 12-month period, but was 
forced to stop or reduce contributions 
because of circumstances beyond his or 
her control, such as illness or unem-
ployment, and no one else took over 
the responsibility for providing at least 
one-half of your support on a perma-
nent basis. Any support you received 
from a public assistance program is not 
considered as a taking over of responsi-
bility for your support by someone 
else. Under these circumstances, a rea-
sonable period is that part of the 12- 
month period before the insured was 
forced to reduce or stop providing at 
least one-half of your support. 

(c) ‘‘Living with’’ the insured. You are 
living with the insured if you ordi-
narily live in the same home with the 
insured and he or she is exercising, or 
has the right to exercise, parental con-
trol and authority over your activities. 
You are living with the insured during 
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temporary separations if you and the 
insured expect to live together in the 
same place after the separation. Tem-
porary separations may include the in-
sured’s absence because of active mili-
tary service or imprisonment if he or 
she still exercises parental control and 
authority. However, you are not con-
sidered to be living with the insured if 
you are in active military service or in 
prison. If living with is used to establish 
dependency for your eligibility to 
child’s benefits and the date your ap-
plication is filed is used for estab-
lishing the point for determining de-
pendency, you must have been living 
with the insured throughout the month 
your application is filed in order to be 
entitled to benefits for that month. 

(d) Determining first month of entitle-
ment. In evaluating whether depend-
ency is established under paragraph 
(a), (b), or (c) of this section, for pur-
poses of determining whether the con-
ditions of entitlement are met through-
out the first month as stated in 
§ 404.352(a)(2)(i), we will not use the 
temporary separation or temporary 
interruption rules. 

[44 FR 34481, June 15, 1979, as amended at 45 
FR 65540, Oct. 3, 1980; 48 FR 21928, May 16, 
1983; 52 FR 26955, July 17, 1987; 64 FR 14608, 
Mar. 26, 1999] 

§ 404.367 When you are a ‘‘full-time ele-
mentary or secondary school stu-
dent’’. 

You may be eligible for child’s bene-
fits if you are a full-time elementary 
or secondary school student. For the 
purposes of determining whether the 
conditions of entitlement are met 
throughout the first month as stated in 
§ 404.352(a)(2)(i), if you are entitled as a 
student on the basis of attendance at 
an elementary or secondary school, 
you will be considered to be in full- 
time attendance for a month during 
any part of which you are in full-time 
attendance. You are a full-time ele-
mentary or secondary school student if 
you meet all the following conditions: 

(a) You attend a school which pro-
vides elementary or secondary edu-
cation as determined under the law of 
the State or other jurisdiction in which 
it is located. Participation in the fol-
lowing programs also meets the re-
quirements of this paragraph: 

(1) You are instructed in elementary 
or secondary education at home in ac-
cordance with a home school law of the 
State or other jurisdiction in which 
you reside; or 

(2) You are in an independent study 
elementary or secondary education 
program in accordance with the law of 
the State or other jurisdiction in which 
you reside which is administered by 
the local school or school district/juris-
diction. 

(b) You are in full-time attendance in 
a day or evening noncorrespondence 
course of at least 13 weeks duration 
and you are carrying a subject load 
which is considered full-time for day 
students under the institution’s stand-
ards and practices. If you are in a home 
schooling program as described in para-
graph (a)(1) of this section, you must 
be carrying a subject load which is con-
sidered full-time for day students 
under standards and practices set by 
the State or other jurisdiction in which 
you reside; 

(c) To be considered in full-time at-
tendance, your scheduled attendance 
must be at the rate of at least 20 hours 
per week unless one of the exceptions 
in paragraphs (c) (1) and (2) of this sec-
tion applies. If you are in an inde-
pendent study program as described in 
paragraph (a)(2) of this section, your 
number of hours spent in school at-
tendance are determined by combining 
the number of hours of attendance at a 
school facility with the agreed upon 
number of hours spent in independent 
study. You may still be considered in 
full-time attendance if your scheduled 
rate of attendance is below 20 hours per 
week if we find that: 

(1) The school attended does not 
schedule at least 20 hours per week and 
going to that particular school is your 
only reasonable alternative; or 

(2) Your medical condition prevents 
you from having scheduled attendance 
of at least 20 hours per week. To prove 
that your medical condition prevents 
you from scheduling 20 hours per week, 
we may request that you provide ap-
propriate medical evidence or a state-
ment from the school. 

(d) You are not being paid while at-
tending the school by an employer who 
has requested or required that you at-
tend the school; 
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(e) You are in grade 12 or below; and 
(f) You are not subject to the provi-

sions in § 404.468 for nonpayment of 
benefits to certain prisoners and cer-
tain other inmates of publicly funded 
institutions. 

[48 FR 21928, May 16, 1983, as amended at 48 
FR 55452, Dec. 13, 1983; 56 FR 35999, July 30, 
1991; 61 FR 38363, July 24, 1996] 

§ 404.368 When you are considered a 
full-time student during a period of 
nonattendance. 

If you are a full-time student, your 
eligibility may continue during a pe-
riod of nonattendance (including part- 
time attendance) if all the following 
conditions are met: 

(a) The period of nonattendance is 4 
consecutive months or less; 

(b) You show us that you intend to 
resume your studies as a full-time stu-
dent at the end of the period or at the 
end of the period you are a full-time 
student; and 

(c) The period of nonattendance is 
not due to your expulsion or suspen-
sion from the school. 

[48 FR 21929, May 16, 1983] 

PARENT’S BENEFITS 

§ 404.370 Who is entitled to parent’s 
benefits? 

You may be entitled to parent’s bene-
fits on the earnings record of someone 
who has died and was fully insured. 
You are entitled to these benefits if all 
the following conditions are met: 

(a) You are related to the insured 
person as his or her parent in one of 
the ways described in § 404.374. 

(b) You are at least 62 years old. 
(c) You have not married since the 

insured person died. 
(d) You apply. 
(e) You are not entitled to an old-age 

benefit equal to or larger than the par-
ent’s benefit amount. 

(f) You were receiving at least one- 
half of your support from the insured 
at the time he or she died, or at the be-
ginning of any period of disability he 
or she had that continued up to death. 
See § 404.366(b) for a definition of one- 
half support. If you were receiving one- 
half of your support from the insured 
at the time of the insured’s death, you 
must give us proof of this support with-

in 2 years of the insured’s death. If you 
were receiving one-half of your support 
from the insured at the time his or her 
period of disability began, you must 
give us proof of this support within 2 
years of the month in which the in-
sured filed his or her application for 
the period of disability. You must file 
the evidence of support even though 
you may not be eligible for parent’s 
benefits until a later time. There are 
two exceptions to the 2-year filing re-
quirement: 

(1) If there is a good cause for failure 
to provide proof of support within the 
2-year period, we will consider the 
proof you give us as though it were 
provided within the 2-year period. Good 
cause does not exist if you were in-
formed of the need to provide the proof 
within the 2-year period and you ne-
glected to do so or did not intend to do 
so. Good cause will be found to exist if 
you did not provide the proof within 
the time limit due to— 

(i) Circumstances beyond your con-
trol, such as extended illness, mental 
or physical incapacity, or a language 
barrier; 

(ii) Incorrect or incomplete informa-
tion we furnished you; 

(iii) Your efforts to get proof of the 
support without realizing that you 
could submit the proof after you gave 
us some other evidence of that support; 
or 

(iv) Unusual or unavoidable cir-
cumstances that show you could not 
reasonably be expected to know of the 
2-year time limit. 

(2) The Soldiers’ and Sailors’ Civil 
Relief Act of 1940 provides for extend-
ing the filing time. 

§ 404.371 When parent’s benefits begin 
and end. 

(a) You are entitled to parent’s bene-
fits beginning with the first month 
covered by your application in which 
you meet all the other requirements 
for entitlement. 

(b) Your entitlement to benefits ends 
with the month before the month in 
which one of the following events first 
occurs: 

(1) You become entitled to an old-age 
benefit equal to or larger than the par-
ent’s benefit. 
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(2) You marry, unless your marriage 
is to someone entitled to wife’s, hus-
band’s, widow’s, widower’s, mother’s, 
father’s, parent’s or disabled child’s 
benefits. If you marry a person entitled 
to these benefits, the marriage does 
not affect your benefits. 

(3) You die. 

[44 FR 34481, June 15, 1979, as amended at 49 
FR 24116, June 12, 1984] 

§ 404.373 Parent’s benefit amounts. 
Your parent’s monthly benefit before 

any reduction that may be made as ex-
plained in § 404.304, is figured in one of 
the following ways: 

(a) One parent entitled. Your parent’s 
monthly benefit is equal to 821⁄2 percent 
of the insured person’s primary insur-
ance amount if you are the only parent 
entitled to benefits on his or her earn-
ings record. 

(b) More than one parent entitled. Your 
parent’s monthly benefit is equal to 75 
percent of the insured person’s primary 
insurance amount if there is another 
parent entitled to benefits on his or her 
earnings record. 

§ 404.374 Parent’s relationship to the 
insured. 

You may be eligible for benefits as 
the insured person’s parent if— 

(a) You are the mother or father of 
the insured and would be considered his 
or her parent under the laws of the 
State where the insured had a perma-
nent home when he or she died; 

(b) You are the adoptive parent of the 
insured and legally adopted him or her 
before the insured person became 16 
years old; or 

(c) You are the stepparent of the in-
sured and you married the insured’s 
parent or adoptive parent before the in-
sured became 16 years old. The mar-
riage must be valid under the laws of 
the State where the insured had his or 
her permanent home when he or she 
died. See § 404.303 for a definition of per-
manent home. 

SPECIAL PAYMENTS AT AGE 72 

§ 404.380 General. 
Some older persons had little or no 

chance to become fully insured for reg-
ular social security benefits during 
their working years. For those who be-

came 72 years old several years ago but 
are not fully insured, a special payment 
may be payable as described in the fol-
lowing sections. 

§ 404.381 Who is entitled to special age 
72 payments? 

You are entitled to a special age 72 
payment if— 

(a) You have attained the age of 72; 
and 

(1) You attained such age before 1968; 
or 

(2) You attained such age after 1967— 
or, for applications filed after Novem-
ber 5, 1990, you attained age 72 after 
1967 and before 1972—and have at least 
3 quarters of coverage for each cal-
endar year elapsing after 1966 and be-
fore the year in which you attained age 
72 (see subpart B for a description of 
quarters of coverage); 

(b) You reside in one of the 50 States, 
the District of Columbia, or the North-
ern Mariana Islands; 

(c) You apply; and 
(d) You are a U.S. citizen or a citizen 

of the Northern Mariana Islands; or 
you are an alien who was legally ad-
mitted for permanent residence in the 
United States and who has resided here 
continuously for 5 years. Residence in 
the United States includes residence in 
the Northern Mariana Islands, Guam, 
American Samoa, Puerto Rico, and the 
Virgin Islands. 

[44 FR 34481, June 15, 1979, as amended at 57 
FR 21598, May 21, 1992] 

§ 404.382 When special age 72 pay-
ments begin and end. 

(a) Your entitlement to the special 
age 72 payment begins with the first 
month covered by your application in 
which you meet all the other require-
ments for entitlement. 

(b) Your entitlement to this payment 
ends with the month before the month 
of your death. 

§ 404.383 Special age 72 payment 
amounts. 

(a) Payment from May 1983 on. If you 
are entitled to special age 72 payments 
from May 1983 on, you will receive a 
monthly payment of $125.60. If your 
spouse is also entitled to special age 72 
payments, he or she will also receive 
$125.60. This amount, first payable for 
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June 1982, will be increased when cost- 
of-living adjustments of Social Security 
benefits occur. This special payment 
may be reduced, suspended or not paid 
at all as explained in § 404.384. 

(b) Payment prior to May 1983. If a 
husband or a single individual is enti-
tled to special age 72 payments for 
months prior to May 1983, the amount 
payable was $125.60 for the months 
since June 1982. The wife received an 
amount approximiately one-half the 
husband’s amount (i.e., $63.00 for 
months in the period June 1982-April 
1983). 

[49 FR 24116, June 12, 1984] 

§ 404.384 Reductions, suspensions, and 
nonpayments of special age 72 pay-
ments. 

(a) General. Special age 72 payments 
may not be paid for any month you re-
ceive public assistance payments. The 
payment may be reduced if you or your 
spouse are eligible for a government 
pension. In some instances, the special 
payment may not be paid while you are 
outside the United States. The rules on 
when special payments may be sus-
pended, reduced, or not paid are pro-
vided in paragraphs (b) through (e) of 
this section. 

(b) Suspension of special age 72 pay-
ments when you receive certain assistance 
payments. You cannot receive the spe-
cial payment if supplemental security 
income or aid to families with depend-
ent children (AFDC) payments are pay-
able to you, or if your needs are consid-
ered in setting the amounts of these as-
sistance payments made to someone 
else. However, if these assistance pay-
ments are stopped, you may receive the 
special payment beginning with the 
last month for which the assistance 
payments were paid. 

(c) Reduction of special age 72 pay-
ments when you or your spouse are eligi-
ble for a government pension. Special 
payments are reduced for any regular 
government pension (or lump-sum pay-
ment given instead of a pension) that 
you or your spouse are eligible for at 
retirement. A government pension is 
any annuity, pension, or retirement 
pay from the Federal Government, a 
State government or political subdivi-
sion, or any organization wholly owned 
by the Federal or State government. 

Also included as a government pension 
is any social security benefit. The term 
government pension does not include 
workmen’s compensation payments or 
Veterans Administration payments for 
a service-connected disability or death. 

(d) Amount of reduction because of a 
government pension. If you are eligible 
for a government pension, the amount 
of the pension will be subtracted from 
your special age 72 payment. If your 
spouse is eligible for a government pen-
sion but is not entitled to the special 
payment, your special payment is re-
duced (after any reduction due to your 
own government pension) by the dif-
ference between the pension amount 
and the full special payment amount. If 
both you and your spouse are entitled 
to the special payment, each spouse’s 
payment is first reduced by the amount 
of his or her own government pension 
(if any). Then, the wife’s special pay-
ment is reduced by the amount that 
the husband’s government pension ex-
ceeds the full special payment. The 
husband’s special payment is also re-
duced by the amount that the wife’s 
government pension exceeds the full 
special payment. 

(e) Nonpayment of special age 72 pay-
ments when you are not residing in the 
United States. No special payment is 
due you for any month you are not a 
resident of one of the 50 States, the 
District of Columbia, or the Northern 
Mariana Islands. Also, payment to you 
may not be permitted under the rules 
in § 404.463 if you are an alien living 
outside the United States. 

[44 FR 34481, June 15, 1979, as amended at 49 
FR 24116, June 12, 1984] 

LUMP-SUM DEATH PAYMENT 

§ 404.390 General. 

If a person is fully or currently in-
sured when he or she dies, a lump-sum 
death payment of $255 may be paid to 
the widow or widower of the deceased if 
he or she was living in the same house-
hold with the deceased at the time of 
his or her death. If the insured is not 
survived by a widow(er) who meets this 

VerDate Mar<15>2010 10:21 May 14, 2012 Jkt 226064 PO 00000 Frm 00150 Fmt 8010 Sfmt 8010 Y:\SGML\226064.XXX 226064em
cd

on
al

d 
on

 D
S

K
29

S
0Y

B
1P

R
O

D
 w

ith
 C

F
R



141 

Social Security Administration § 404.401 

requirement, all or part of the $255 pay-
ment may be made to someone else as 
described in § 404.392. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21929, May 16, 1983; 61 FR 41330, Aug. 8, 
1996] 

§ 404.391 Who is entitled to the lump- 
sum death payment as a widow or 
widower who was living in the 
same household? 

You are entitled to the lump-sum 
death payment as a widow or widower 
who was living in the same household 
if— 

(a) You are the widow or widower of 
the deceased insured individual based 
upon a relationship described in 
§ 404.345 or § 404.346; 

(b) You apply for this payment with-
in two years after the date of the in-
sured’s death. You need not apply 
again if, in the month prior to the 
death of the insured, you were entitled 
to wife’s or husband’s benefits on his or 
her earnings record; and 

(c) You were living in the same 
household with the insured at the time 
of his or her death. The term living in 
the same household is defined in 
§ 404.347. 

[44 FR 34481, June 15, 1979, as amended at 48 
FR 21929, May 16, 1983] 

§ 404.392 Who is entitled to the lump- 
sum death payment when there is 
no widow(er) who was living in the 
same household? 

(a) General. If the insured individual 
is not survived by a widow(er) who 
meets the requirements of § 404.391, the 
lump-sum death payment shall be paid 
as follows: 

(1) To a person who is entitled (or 
would have been entitled had a timely 
application been filed) to widow’s or 
widower’s benefits (as described in 
§ 404.335) or mother’s or father’s bene-
fits (as described in § 404.339) on the 
work record of the deceased worker for 
the month of that worker’s death; or 

(2) If no person described in (1) sur-
vives, in equal shares to each person 
who is entitled (or would have been en-
titled had a timely application been 
filed) to child’s benefits (as described 
in § 404.350) on the work record of the 
deceased worker for the month of that 
worker’s death. 

(b) Application requirement. A person 
who meets the requirements of para-
graph (a)(1) of this section need not 
apply to receive the lump-sum death 
payment if, for the month prior to the 
death of the insured, that person was 
entitled to wife’s or husband’s benefits 
on the insured’s earnings record. Oth-
erwise, an application must be filed 
within 2 years of the insured’s death. 

[48 FR 21929, May 16, 1983; 61 FR 41330, Aug. 
8, 1996] 

Subpart E—Deductions; Reduc-
tions; and Nonpayments of 
Benefits 

AUTHORITY: Secs. 202, 203, 204(a) and (e), 
205(a) and (c), 216(l), 222(c), 223(e), 224, 225, 
702(a)(5), and 1129A of the Social Security 
Act (42 U.S.C. 402, 403, 404(a) and (e), 405(a) 
and (c), 416(l), 422(c), 423(e), 424a, 425, 
902(a)(5), and 1320a–8a and 48 U.S.C. 1801. 

SOURCE: 32 FR 19159, Dec. 20, 1967, unless 
otherwise noted. 

§ 404.401 Deduction, reduction, and 
nonpayment of monthly benefits or 
lump-sum death payments. 

Under certain conditions, the amount 
of a monthly insurance benefit (see 
§§ 404.380 through 404.384 of this part for 
provisions concerning special pay-
ments at age 72) or the lump-sum death 
payment as calculated under the perti-
nent provisions of sections 202 and 203 
of the Act (including reduction for age 
under section 202(q) of a monthly ben-
efit) must be increased or decreased to 
determine the amount to be actually 
paid to a beneficiary. Increases in the 
amount of a monthly benefit or lump- 
sum death payment are based upon re-
computation and recalculations of the 
primary insurance amount (see subpart 
C of this part). A decrease in the 
amount of a monthly benefit or lump- 
sum death payment is required in the 
following instances: 

(a) Reductions. A reduction of a per-
son’s monthly benefit is required 
where: 

(1) The total amount of the monthly 
benefits payable on an earnings record 
exceeds the maximum that may be paid 
(see § 404.403); 

(2) An application for monthly bene-
fits is effective for a month during a 
retroactive period, and the maximum 
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