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29 CFR Ch. XVII (7–1–12 Edition) § 1980.103 

against shareholders, when the infor-
mation or assistance is provided to or 
the investigation is conducted by— 

(i) A Federal regulatory or law en-
forcement agency; 

(ii) Any Member of Congress or any 
committee of Congress; or 

(iii) A person with supervisory au-
thority over the employee (or such 
other person working for the employer 
who has the authority to investigate, 
discover, or terminate misconduct); or 

(2) To file, cause to be filed, testify, 
participate in, or otherwise assist in a 
proceeding filed or about to be filed 
(with any knowledge of the employer) 
relating to an alleged violation of 18 
U.S.C. 1341, 1343, 1344, or 1348, any rule 
or regulation of the Securities and Ex-
change Commission, or any provision 
of Federal law relating to fraud against 
shareholders. 

[76 FR 68092, Nov. 3, 2011, as amended at 76 
FR 78151, Dec. 16, 2011] 

§ 1980.103 Filing of retaliation com-
plaints. 

(a) Who may file. An employee who 
believes that he or she has been retali-
ated against by a covered person in vio-
lation of the Act may file, or have filed 
on the employee’s behalf, a complaint 
alleging such retaliation. 

(b) Nature of filing. No particular 
form of complaint is required. A com-
plaint may be filed orally or in writing. 
Oral complaints will be reduced to 
writing by OSHA. If the complainant is 
unable to file the complaint in English, 
OSHA will accept the complaint in any 
language. 

(c) Place of filing. The complaint 
should be filed with the OSHA office re-
sponsible for enforcement activities in 
the geographical area where the em-
ployee resides or was employed, but 
may be filed with any OSHA officer or 
employee. Addresses and telephone 
numbers for these officials are set forth 
in local directories and at the fol-
lowing Internet address: http:// 
www.osha.gov 

(d) Time for filing. Within 180 days 
after an alleged violation of the Act oc-
curs or after the date on which the em-
ployee became aware of the alleged vio-
lation of the Act, any employee who 
believes that he or she has been retali-
ated against in violation of the Act 

may file, or have filed on the employ-
ee’s behalf, a complaint alleging such 
retaliation. The date of the postmark, 
facsimile transmittal, email commu-
nication, telephone call, hand-delivery, 
delivery to a third-party commercial 
carrier, or in-person filing at an OSHA 
office will be considered the date of fil-
ing. The time for filing a complaint 
may be tolled for reasons warranted by 
applicable case law. 

§ 1980.104 Investigation. 

(a) Upon receipt of a complaint in the 
investigating office, the Assistant Sec-
retary will notify the respondent of the 
filing of the complaint by providing a 
copy of the complaint, redacted, if nec-
essary, in accordance with the Privacy 
Act of 1974, 5 U.S.C. 552a, and other ap-
plicable confidentiality laws, and will 
also notify the respondent of its rights 
under paragraphs (b) and (f) of this sec-
tion and paragraph (e) of § 1980.110. The 
Assistant Secretary will provide a copy 
of the unredacted complaint to the 
complainant (or complainant’s legal 
counsel, if complainant is represented 
by counsel) and to the Securities and 
Exchange Commission. 

(b) Within 20 days of receipt of the 
notice of the filing of the complaint 
provided under paragraph (a) of this 
section, the respondent may submit to 
the Assistant Secretary a written 
statement and any affidavits or docu-
ments substantiating its position. 
Within the same 20 days, the respond-
ent may request a meeting with the 
Assistant Secretary to present its posi-
tion. 

(c) Throughout the investigation, the 
agency will provide to the complainant 
(or the complainant’s legal counsel if 
complainant is represented by counsel) 
a copy of all of respondent’s submis-
sions to the agency that are responsive 
to the complainant’s whistleblower 
complaint. Before providing such mate-
rials to the complainant, the agency 
will redact them, if necessary, in ac-
cordance with the Privacy Act of 1974, 
5 U.S.C. 552a, and other applicable con-
fidentiality laws. The agency will also 
provide the complainant with an oppor-
tunity to respond to such submissions. 
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Occupational Safety and Health Admin., Labor § 1980.104 

(d) Investigations will be conducted 
in a manner that protects the confiden-
tiality of any person who provides in-
formation on a confidential basis, 
other than the complainant, in accord-
ance with part 70 of this title. 

(e)(1) A complaint will be dismissed 
unless the complainant has made a 
prima facie showing that protected ac-
tivity was a contributing factor in the 
adverse action alleged in the com-
plaint. 

(2) The complaint, supplemented as 
appropriate by interviews of the com-
plainant, must allege the existence of 
facts and evidence to make a prima 
facie showing as follows: 

(i) The employee engaged in a pro-
tected activity; 

(ii) The respondent knew or sus-
pected that the employee engaged in 
the protected activity; 

(iii) The employee suffered an ad-
verse action; and 

(iv) The circumstances were suffi-
cient to raise the inference that the 
protected activity was a contributing 
factor in the adverse action. 

(3) For purposes of determining 
whether to investigate, the complain-
ant will be considered to have met the 
required burden if the complaint on its 
face, supplemented as appropriate 
through interviews of the complainant, 
alleges the existence of facts and either 
direct or circumstantial evidence to 
meet the required showing, i.e., to give 
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity 
and that the protected activity was a 
contributing factor in the adverse ac-
tion. The burden may be satisfied, for 
example, if the complaint shows that 
the adverse personnel action took place 
shortly after the protected activity, 
giving rise to the inference that it was 
a factor in the adverse action. If the re-
quired showing has not been made, the 
complainant (or the complainant’s 
legal counsel, if complainant is rep-
resented by counsel) will be so notified 
and the investigation will not com-
mence. 

(4) Notwithstanding a finding that a 
complainant has made a prima facie 
showing, as required by this section, an 
investigation of the complaint shall 
not be conducted or will be discon-

tinued if the respondent demonstrates 
by clear and convincing evidence that 
it would have taken the same adverse 
action in the absence of the complain-
ant’s protected activity. 

(5) If the respondent fails to make a 
timely response or fails to satisfy the 
burden set forth in the prior paragraph, 
the Assistant Secretary will proceed 
with the investigation. The investiga-
tion will proceed whenever it is nec-
essary or appropriate to confirm or 
verify the information provided by the 
respondent. 

(f) Prior to the issuance of findings 
and a preliminary order as provided for 
in § 1980.105, if the Assistant Secretary 
has reasonable cause, on the basis of 
information gathered under the proce-
dures of this part, to believe that the 
respondent has violated the Act and 
that preliminary reinstatement is war-
ranted, the Assistant Secretary will 
again contact the respondent (or the 
respondent’s legal counsel, if respond-
ent is represented by counsel) to give 
notice of the substance of the relevant 
evidence supporting the complainant’s 
allegations as developed during the 
course of the investigation. This evi-
dence includes any witness statements, 
which will be redacted to protect the 
identity of confidential informants 
where statements were given in con-
fidence; if the statements cannot be re-
dacted without revealing the identity 
of confidential informants, summaries 
of their contents will be provided. The 
complainant will also receive a copy of 
the materials that must be provided to 
the respondent under this paragraph. 
Before providing such materials to the 
complainant, the agency will redact 
them, if necessary, in accordance with 
the Privacy Act of 1974, 5 U.S.C. 552a, 
and other applicable confidentiality 
laws. The respondent will be given the 
opportunity to submit a written re-
sponse, to meet with the investigators, 
to present statements from witnesses 
in support of its position, and to 
present legal and factual arguments. 
The respondent will present this evi-
dence within 10 business days of the 
Assistant Secretary’s notification pur-
suant to this paragraph, or as soon 
afterwards as the Assistant Secretary 
and the respondent can agree, if the in-
terests of justice so require. 
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