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for medical care for its employees. The plan 
year of Company G’s group health plan is the 
fiscal year for Company G, which is October 
1st—September 30th. Therefore, October 1, 
2004—September 30, 2005 is the 2005 plan year. 
Company G decides to sell a portion of its 
business, Division X, to Company H. Com-
pany G signs an agreement with Company H 
under which Division X will be transferred to 
Company H, effective September 30, 2005. The 
change in control of Division X therefore oc-
curs on September 30, 2005. Under the terms 
of the agreement, Company G agrees to con-
tinue covering all of the employees that for-
merly worked for Division X under its group 
health plan until Company H has established 
a new group health plan to cover these em-
ployees. Under the terms of the agreement, 
it is anticipated that Company G will not be 
required to cover the employees of Division 
X under its group health plan beyond the end 
of the 2006 plan year, which is the plan year 
following the plan year in which the change 
in control of Division X occurs. 

(ii) Conclusion. In this Example 7, the ad-
ministrator of Company G’s group health 
plan is not required to file the Form M–1 on 
March 1, 2006 for fiscal year 2005 because it is 
subject to the exception to the filing require-
ment in paragraph (c)(2)(ii)(B) of this section 
for an entity that would not constitute a 
MEWA but for the fact that it is created by 
a change in control of businesses that occurs 
for a purpose other than to avoid filing the 
Form M–1 and is temporary in nature. Under 
the exception, ‘‘temporary’’ means the 
MEWA does not extend beyond the end of the 
plan year following the plan year in which 
the change in control occurs. The adminis-
trator is not required to file the 2005 Form 
M–1 because it is anticipated that Company 
G will not be required to cover the employees 
of Division X under its group health plan be-
yond the end of the 2006 plan year, which is 
the plan year following the plan year in 
which the change in control of businesses oc-
curred. 

Example 8. (i) Facts. Company I maintains a 
group health plan that provides benefits for 
medical care for its employees (and their de-
pendents) as well as certain independent con-
tractors who are self-employed individuals. 
The plan is therefore a MEWA. The adminis-
trator of Company I’s group health plan uses 
calendar year data to report for purposes of 
the Form M–1. The administrator of Com-
pany I’s group health plan determines that 
the number of independent contractors cov-
ered under the group health plan as of the 
last day of calendar year 2004 is less than one 
percent of the total number of employees 
and former employees covered under the 
plan determined as of the last day of cal-
endar year 2004. 

(ii) Conclusion. In this Example 8, the ad-
ministrator of Company I’s group health 
plan is not required to file a Form M–1 for 

calendar year 2004 (which is otherwise due by 
March 1, 2005) because it is subject to the ex-
ception to the filing requirement provided in 
paragraph (c)(2)(ii)(C) of this section for enti-
ties that cover a very small number of per-
sons who are not employees or former em-
ployees of the plan sponsor. 

[68 FR 17501, Apr. 9, 2003] 

§ 2520.101–3 Notice of blackout periods 
under individual account plans. 

(a) In general. In accordance with sec-
tion 101(i) of the Act, the administrator 
of an individual account plan, within 
the meaning of paragraph (d)(2) of this 
section, shall provide notice of any 
blackout period, within the meaning of 
paragraph (d)(1) of this section, to all 
participants and beneficiaries whose 
rights under the plan will be tempo-
rarily suspended, limited, or restricted 
by the blackout period (the ‘‘affected 
participants and beneficiaries’’) and to 
issuers of employer securities subject 
to such blackout period in accordance 
with this section. 

(b) Notice to participants and bene-
ficiaries—(1) Content. The notice re-
quired by paragraph (a) of this section 
shall be written in a manner calculated 
to be understood by the average plan 
participant and shall include— 

(i) The reasons for the blackout pe-
riod; 

(ii) A description of the rights other-
wise available to participants and 
beneficiaries under the plan that will 
be temporarily suspended, limited or 
restricted by the blackout period (e.g., 
right to direct or diversify assets in in-
dividual accounts, right to obtain loans 
from the plan, right to obtain distribu-
tions from the plan), including identi-
fication of any investments subject to 
the blackout period; 

(iii) The length of the blackout pe-
riod by reference to: 

(A) The expected beginning date and 
ending date of the blackout period; or 

(B) The calendar week during which 
the blackout period is expected to 
begin and end, provided that during 
such weeks information as to whether 
the blackout period has begun or ended 
is readily available, without charge, to 
affected participants and beneficiaries, 
such as via a toll-free number or access 
to a specific web site, and the notice 
describes how to access the informa-
tion; 
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(iv) In the case of investments af-
fected, a statement that the partici-
pant or beneficiary should evaluate the 
appropriateness of their current invest-
ment decisions in light of their inabil-
ity to direct or diversify assets in their 
accounts during the blackout period (a 
notice that includes the advisory state-
ment contained in paragraph 4. of the 
model notice in paragraph (e)(2) of this 
section will satisfy this requirement); 

(v) In any case in which the notice 
required by paragraph (a) of this sec-
tion is not furnished at least 30 days in 
advance of the last date on which af-
fected participants and beneficiaries 
could exercise affected rights imme-
diately before the commencement of 
the blackout period, except for a notice 
furnished pursuant to paragraph 
(b)(2)(ii)(C) of this section: 

(A) A statement that Federal law 
generally requires that notice be fur-
nished to affected participants and 
beneficiaries at least 30 days in ad-
vance of the last date on which partici-
pants and beneficiaries could exercise 
the affected rights immediately before 
the commencement of a blackout pe-
riod (a notice that includes the state-
ment contained in paragraph 5. of the 
model notice in paragraph (e)(2) of this 
section will satisfy this requirement), 
and 

(B) An explanation of the reasons 
why at least 30 days advance notice 
could not be furnished; and 

(vi) The name, address and telephone 
number of the plan administrator or 
other contact responsible for answering 
questions about the blackout period. 

(2) Timing. (i) The notice described in 
paragraph (a) of this section shall be 
furnished to all affected participants 
and beneficiaries at least 30 days, but 
not more than 60 days, in advance of 
the last date on which such partici-
pants and beneficiaries could exercise 
the affected rights immediately before 
the commencement of any blackout pe-
riod. 

(ii) The requirement to give at least 
30 days advance notice contained in 
paragraph (b)(2)(i) of this section shall 
not apply in any case in which— 

(A) A deferral of the blackout period 
in order to comply with paragraph 
(b)(2)(i) of this section would result in 
a violation of the requirements of sec-

tion 404(a)(1)(A) or (B) of the Act, and 
a fiduciary of the plan reasonably so 
determines in writing; 

(B) The inability to provide the ad-
vance notice of a blackout period is 
due to events that were unforeseeable 
or circumstances beyond the reason-
able control of the plan administrator, 
and a fiduciary of the plan reasonably 
so determines in writing; or 

(C) The blackout period applies only 
to one or more participants or bene-
ficiaries solely in connection with 
their becoming, or ceasing to be, par-
ticipants or beneficiaries of the plan as 
a result of a merger, acquisition, dives-
titure, or similar transaction involving 
the plan or plan sponsor. 

(iii) In any case in which paragraph 
(b)(2)(ii) of this section applies, the ad-
ministrator shall furnish the notice de-
scribed in paragraph (a) of this section 
to all affected participants and bene-
ficiaries as soon as reasonably possible 
under the circumstances, unless such 
notice in advance of the termination of 
the blackout period is impracticable. 

(iv) Determinations under paragraph 
(b)(2)(ii)(A) and (B) of this section must 
be dated and signed by the fiduciary. 

(3) Form and manner of furnishing no-
tice. The notice required by paragraph 
(a) of this section shall be in writing 
and furnished to affected participants 
and beneficiaries in any manner con-
sistent with the requirements of 
§ 2520.104b–1 of this chapter, including 
paragraph (c) of that section relating 
to the use of electronic media. 

(4) Changes in length of blackout pe-
riod. If, following the furnishing of a 
notice pursuant to this section, there 
is a change in the length of the black-
out period (specified in such notice 
pursuant to paragraph (b)(1)(iii) of this 
section), the administrator shall fur-
nish all affected participants and bene-
ficiaries an updated notice explaining 
the reasons for the change and identi-
fying all material changes in the infor-
mation contained in the prior notice. 
Such notice shall be furnished to all af-
fected participants and beneficiaries as 
soon as reasonably possible, unless 
such notice in advance of the termi-
nation of the blackout period is im-
practicable. 
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(c) Notice to issuer of employer securi-
ties. (1) The notice required by para-
graph (a) of this section shall be fur-
nished to the issuer of any employer 
securities held by the plan and subject 
to the blackout period. Such notice 
shall contain the information described 
in paragraph (b)(1)(i), (ii), (iii) and (vi) 
of this section and shall be furnished in 
accordance with the time frames pre-
scribed in paragraph (b)(2) of this sec-
tion. In the event of a change in the 
length of the blackout period specified 
in such notice, the plan administrator 
shall furnish an updated notice to the 
issuer in accordance with the require-
ments of paragraph (b)(4) of this sec-
tion. 

(2) For purposes of this section, no-
tice to the agent for service of legal 
process for the issuer shall constitute 
notice to the issuer, unless the issuer 
has provided the plan administrator 
with the name of another person for 
service of notice, in which case the 
plan administrator shall furnish notice 
to such person. Such notice shall be in 
writing, except that the notice may be 
in electronic or other form to the ex-
tent the person to whom notice must 
be furnished consents to receive the no-
tice in such form. 

(3) If the issuer designates the plan 
administrator as the person for service 
of notice pursuant to paragraph (c)(2) 
of this section, the issuer shall be 
deemed to have been furnished notice 
on the same date as notice is furnished 
to affected participants and bene-
ficiaries pursuant to paragraph (b) of 
this section. 

(d) Definitions. For purposes of this 
section— 

(1) Blackout period—(i) General. The 
term ‘‘blackout period’’ means, in con-
nection with an individual account 
plan, any period for which any ability 
of participants or beneficiaries under 
the plan, which is otherwise available 
under the terms of such plan, to direct 
or diversify assets credited to their ac-
counts, to obtain loans from the plan, 
or to obtain distributions from the 
plan is temporarily suspended, limited, 
or restricted, if such suspension, limi-
tation, or restriction is for any period 
of more than three consecutive busi-
ness days. 

(ii) Exclusions. The term ‘‘blackout 
period’’ does not include a suspension, 
limitation, or restriction— 

(A) Which occurs by reason of the ap-
plication of the securities laws (as de-
fined in section 3(a)(47) of the Securi-
ties Exchange Act of 1934); 

(B) Which is a regularly scheduled 
suspension, limitation, or restriction 
under the plan (or change thereto), pro-
vided that such suspension, limitation 
or restriction (or change) has been dis-
closed to affected plan participants and 
beneficiaries through the summary 
plan description, a summary of mate-
rial modifications, materials describ-
ing specific investment alternatives 
under the plan and limits thereon or 
any changes thereto, participation or 
enrollment forms, or any other docu-
ments and instruments pursuant to 
which the plan is established or oper-
ated that have been furnished to such 
participants and beneficiaries; 

(C) Which occurs by reason of a quali-
fied domestic relations order or by rea-
son of a pending determination (by the 
plan administrator, by a court of com-
petent jurisdiction or otherwise) 
whether a domestic relations order 
filed (or reasonably anticipated to be 
filed) with the plan is a qualified order 
within the meaning of section 
206(d)(3)(B)(i) of the Act; or 

(D) Which occurs by reason of an act 
or a failure to act on the part of an in-
dividual participant or by reason of an 
action or claim by a party unrelated to 
the plan involving the account of an in-
dividual participant. 

(2) Individual account plan. The term 
‘‘individual account plan’’ shall have 
the meaning provided such term in sec-
tion 3(34) of the Act, except that such 
term shall not include a ‘‘one-partici-
pant retirement plan’’ within the 
meaning of paragraph (d)(3) of this sec-
tion. 

(3) One-participant retirement plan. 
The term ‘‘one-participant retirement 
plan’’ means a one-participant retire-
ment plan as defined in section 
101(i)(8)(B) of the Act. 

(4) Issuer. The term ‘‘issuer’’ means 
an issuer as defined in section 3 of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c), the securities of which are 
registered under section 12 of the Secu-
rities Exchange Act of 1934, or that is 
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required to file reports under section 
15(d) of the Securities Exchange Act of 
1934, or files or has filed a registration 
statement that has not yet become ef-
fective under the Securities Act of 1933 
(15 U.S.C. 77a et seq.), and that it has 
not withdrawn. 

(5) Calendar week. For purposes of 
paragraph (b)(1)(iii)(B), the term ‘‘cal-
endar week’’ means a seven day period 
beginning on Sunday and ending on 
Saturday. 

(e) Model notice—(1) General. The 
model notice set forth in paragraph 
(e)(2) of this section is intended to as-
sist plan administrators in discharging 
their notice obligations under this sec-
tion. Use of the model notice is not 
mandatory. However, a notice that 
uses the statements provided in para-
graphs 4. and 5.(A) of the model notice 
will be deemed to satisfy the notice 
content requirements of paragraph 
(b)(1)(iv) and (b)(1)(v)(A), respectively, 
of this section. With regard to all other 
information required by paragraph 
(b)(1) of this section, compliance with 
the notice content requirements will 
depend on the facts and circumstances 
pertaining to the particular blackout 
period and plan. 

(2) Form and content of model notice. 

Important Notice Concerning Your Rights 

Under The [Enter Name of Individual 
Account Plan] 

[Enter date of notice] 
1. This notice is to inform you that the 

[enter name of plan] will be [enter reasons 
for blackout period, as appropriate: changing 
investment options, changing recordkeepers, 
etc.]. 

2. As a result of these changes, you tempo-
rarily will be unable to [enter as appropriate: 
direct or diversify investments in your indi-
vidual accounts (if only specific investments 
are subject to the blackout, those invest-
ments should be specifically identified), ob-
tain a loan from the plan, or obtain a dis-
tribution from the plan]. This period, during 
which you will be unable to exercise these 
rights otherwise available under the plan, is 
called a ‘‘blackout period.’’ Whether or not 
you are planning retirement in the near fu-
ture, we encourage you to carefully consider 
how this blackout period may affect your re-
tirement planning, as well as your overall fi-
nancial plan. 

3. The blackout period for the plan [enter 
the following as appropriate: is expected to 
begin on [enter date] and end [enter date]/is 

expected to begin during the week of [enter 
date] and end during the week of [enter 
date]. During these weeks, you can deter-
mine whether the blackout period has start-
ed or ended by [enter instructions for use 
toll-free number or accessing web site]. 

4. [In the case of investments affected by the 
blackout period, add the following: During 
blackout period you will be unable to direct 
or diversify the assets held in your plan ac-
count. For this reason, it is very important 
that you review and consider the appro-
priateness of your current investments in 
light of your inability to direct or diversify 
those investments during the blackout pe-
riod. For your long-term retirement secu-
rity, you should give careful consideration to 
the importance of a well-balanced and diver-
sified investment portfolio, taking into ac-
count all your assets, income and invest-
ments.] [If the plan permits investments in 
individual securities, add the following: You 
should be aware that there is a risk to hold-
ing substantial portions of your assets in the 
securities of any one company, as individual 
securities tend to have wider price swings, 
up and down, in short periods of time, than 
investments in diversified funds. Stocks that 
have wide price swings might have a large 
loss during the blackout period, and you 
would not be able to direct the sale of such 
stocks from your account during the black-
out period.] 

5. [If timely notice cannot be provided (see 
paragraph (b)(1)(v) of this section) enter: (A) 
Federal law generally requires that you be 
furnished notice of a blackout period at least 
30 days in advance of the last date on which 
you could exercise your affected rights im-
mediately before the commencement of any 
blackout period in order to provide you with 
sufficient time to consider the effect of the 
blackout period on your retirement and fi-
nancial plans. (B) [Enter explanation of rea-
sons for inability to furnish 30 days advance 
notice.]] 

6. If you have any questions concerning 
this notice, you should contact [enter name, 
address and telephone number of the plan ad-
ministrator or other contact responsible for 
answering questions about the blackout pe-
riod]. 

(f) Effective date. This section shall be 
effective and shall apply to any black-
out period commencing on or after 
January 26, 2003. For the period Janu-
ary 26, 2003 to February 25, 2003, plan 
administrators shall furnish notice as 
soon as reasonably possible. 

[68 FR 3727, Jan. 24, 2003] 
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