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38 CFR Ch. I (7–1–12 Edition) § 3.402 

§ 3.402 Surviving spouse. 
Awards of pension, compensation, or 

dependency and indemnity compensa-
tion to or for a surviving spouse will be 
effective as follows: 

(a) Additional allowance of dependency 
and indemnity compensation for children 
§ 3.5(e). Commencing date of surviving 
spouse’s award. See § 3.400(c). 

(b) Legal surviving spouse entitled. See 
§ 3.657. 

(c) Aid and attendance and housebound 
benefits. (1) Date of receipt of claim or 
date entitlement arose whichever is 
later. However, when an award of de-
pendency and indemnity compensation 
(DIC) or pension based on an original 
or reopened claim is effective for a pe-
riod prior to date of receipt of the 
claim, any additional DIC or pension 
payable to the surviving spouse by rea-
son of need for aid and attendance or 
housebound status shall also be award-
ed for any part of the award’s retro-
active period for which entitlement to 
the additional benefit is established. 

(Authority: 38 U.S.C. 501; 5110(d)) 

(2) Date of departure from hospital, 
institutional or domiciliary care at De-
partment of Veterans Affairs expense. 
This is applicable only to aid and at-
tendance benefits. Housebound benefits 
may be awarded during hospitalization 
at Department of Veterans Affairs ex-
pense. 

(Authority: 38 U.S.C. 501) 

[45 FR 34887, May 23, 1980] 

§ 3.403 Children. 
(a) Awards of pension, compensation, 

or dependency and indemnity com-
pensation to or for a child, or to or for 
a veteran or surviving spouse on behalf 
of such child, will be effective as fol-
lows: 

(1) Permanently incapable of 
selfsupport (§ 3.57(a)(3)). In original 
claims, date fixed by §§ 3.400(b) or (c) or 
3.401(b). In claims for continuation of 
payments, 18th birthday if the condi-
tion is claimed prior to or within 1 
year after that date; otherwise from 
date of receipt of claim. 

(2) Majority (§ 3.854). Direct payment 
to child if competent, from date of ma-
jority or, date of last payment, which-
ever is the earlier date. 

(3) Posthumous child. Date of child’s 
birth if proof of birth is received within 
1 year of that date, or if notice of the 
expected or actual birth meeting the 
requirements of an informal claim, is 
received within 1 year after the vet-
eran’s death; otherwise, date of claim. 

(Authority: 38 U.S.C. 5110(n)) 

(4) School attendance. (See § 3.667.) 
(5) Adopted child. Date of adoption ei-

ther interlocutory or final or date of 
adoptive placement agreement, but not 
earlier than the date from which bene-
fits are otherwise payable. 

(b) Monetary allowance under 38 U.S.C. 
1805 for an individual suffering from 
spina bifida who is a child of a Vietnam 
veteran. Except as provided in § 3.814(e), 
an award of the monetary allowance 
under 38 U.S.C. 1805 to or for an indi-
vidual suffering from spina bifida who 
is a child of a Vietnam veteran will be 
effective either date of birth if claim is 
received within one year of that date, 
or the later of the date of claim or the 
date entitlement arose, but not earlier 
than October 1, 1997. 

(Authority: 38 U.S.C. 1805, 1832, 5110) 

(c) Monetary allowance under 38 U.S.C. 
1815 for an individual with covered birth 
defects who is a child of a woman Viet-
nam veteran. Except as provided in 
§ 3.114(a) or § 3.815(i), an award of the 
monetary allowance under 38 U.S.C. 
1815 to or for an individual with one or 
more covered birth defects who is a 
child of a woman Vietnam veteran will 
be effective as of the date VA received 
the claim (or the date of birth if the 
claim is received within one year of 
that date), the date entitlement arose, 
or December 1, 2001, whichever is lat-
est. 

(Authority: 38 U.S.C. 1815, 1832, 1834, 5110) 

(d) Monetary allowance under 38 U.S.C. 
1821 for an individual suffering from 
spina bifida who is a child of a veteran 
with covered service in Korea. Except as 
provided in § 3.814(e), an award of the 
monetary allowance under 38 U.S.C. 
1821 based on the existence of an indi-
vidual suffering from spina bifida who 
is a child of a veteran with covered 
service in Korea will be effective from 
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either the date of birth if claim is re-
ceived within 1 year of that date, or 
the later of the date of claim or date 
entitlement arose, but not earlier than 
December 16, 2003. 

(Authority: 38 U.S.C. 1821, 1832, 5110) 

[26 FR 1594, Feb. 24, 1961, as amended at 27 
FR 11889, Dec. 1, 1962; 36 FR 4599, Mar. 10, 
1971; 38 FR 872, Jan. 5, 1973; 39 FR 20204, June 
7, 1974; 41 FR 36493, Aug. 30, 1976; 45 FR 34887, 
May 23, 1980; 62 FR 51279, Sept. 30, 1997; 67 FR 
49587, July 31, 2002; 76 FR 4248, Jan. 25, 2011] 

§ 3.404 Parents. 
Awards of additional amounts of 

compensation and dependency and in-
demnity compensation based on a par-
ent’s need for aid and attendance will 
be effective the date of receipt of claim 
or date entitlement arose, whichever is 
later. However, when an award of de-
pendency and indemnity compensation 
based on an original or reopened claim 
is effective for a period prior to date of 
receipt of claim, any additional de-
pendency and indemnity compensation 
payable by reason of need for aid and 
attendance may also be awarded for 
any part of the award’s retroactive pe-
riod for which entitlement to aid and 
attendance is established. When the 
parent is provided hospital, institu-
tional or domiciliary care at Depart-
ment of Veterans Affairs expense, the 
effective date will be the date of depar-
ture therefrom. 

(Authority: 38 U.S.C. 501; 5110(d)) 

[45 FR 34887, May 23, 1980] 

§ 3.405 Filipino veterans and their sur-
vivors; benefits at the full-dollar 
rate. 

Public Laws 106–377 and 108–183, 
which provide disability compensation 
and dependency and indemnity com-
pensation at full-dollar rates to certain 
Filipino veterans and their survivors, 
are considered liberalizing laws. As 
such, the provisions of 38 CFR 3.114(a) 
apply when determining the effective 
date of an award. If the requirements 
of § 3.114(a) are not satisfied, then the 
effective date of an award of benefits at 
the full-dollar rate under § 3.42 will be 
determined as follows: 

(a) Initial entitlement to full-dollar rate. 
The latest of the following: 

(1) Date entitlement arose; 

(2) Date on which the veteran or sur-
vivor first met the residency and citi-
zenship or permanent resident alien 
status requirements in § 3.42, if VA re-
ceives evidence of this within one year 
of that date; or 

(3) Effective date of service connec-
tion, provided VA receives evidence 
that the veteran or survivor meets the 
residency and citizenship or permanent 
resident alien status requirements in 
§ 3.42 within one year of the date of no-
tification of the decision establishing 
service connection. 

(b) Resumption of full-dollar rate. (1) 
Date the veteran or survivor returned 
to the United States after an absence 
of more than 60 consecutive days; or 

(2) First day of the calendar year fol-
lowing the year in which the veteran or 
survivor was absent from the United 
States for a total of 183 days or more, 
or the first day after that date that the 
veteran or survivor returns to the 
United States. 

[71 FR 8221, Feb. 16, 2006] 

APPORTIONMENTS 

§ 3.450 General. 
(a)(1) All or any part of the pension, 

compensation, or emergency officers’ 
retirement pay payable on account of 
any veteran may be apportioned. 

(i) On behalf of his or her spouse, 
children, or dependent parents if the 
veteran is incompetent and is being 
furnished hospital treatment, institu-
tional, or domiciliary care by the 
United States, or any political subdivi-
sion thereof. 

(ii) If the veteran is not residing with 
his or her spouse, or if the veteran’s 
children are not residing with the vet-
eran and the veteran is not reasonably 
discharging his or her responsibility 
for the spouse’s or children’s support. 

(2) Where any of the children of a de-
ceased veteran are not living with the 
veteran’s surviving spouse, the pen-
sion, compensation, or dependency and 
indemnity compensation otherwise 
payable to the surviving spouse may be 
apportioned. 

(Authority: 38 U.S.C. 5307) 

(b) Except as provided in § 3.458(e), no 
apportionment of disability or death 
benefits will be made or changed solely 
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