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Department of Veterans Affairs § 36.4304 

(B) If the application for assumption 
is disapproved, the holder shall notify 
the seller and the purchaser that the 
decision may be appealed to the VA of-
fice of jurisdiction within 30 days. The 
holder shall make available to that VA 
office all items used by the holder in 
making the holder’s decision in case 
the decision is appealed to VA. If the 
application remains disapproved after 
60 days (to allow time for appeal to and 
review by VA), then the holder must 
refund $50 of any fee previously col-
lected under the provisions of 
§ 36.4313(d)(8). If the application is sub-
sequently approved and the sale is 
completed, then the holder (or its au-
thorized servicing agent) shall provide 
the notice described in paragraph 
(l)(1)(i)(A) of this section. 

(C) In performing the requirements of 
paragraphs (l)(1)(i)(A) or (l)(1)(i)(B) of 
this section, the holder must complete 
its examination of the creditworthiness 
of the prospective purchaser and advise 
the seller no later than 45 days after 
the date of receipt by the holder of a 
complete application package for the 
approval of the assumption. The 45-day 
period may be extended by an interval 
not to exceed the time caused by 
delays in processing of the application 
that are documented as beyond the 
control of the holder, such as employ-
ers or depositories not responding to 
requests for verifications, which were 
timely forwarded, or follow-ups on 
those requests. 

(ii) If neither the holder nor its au-
thorized servicing agent is an auto-
matic lender, the notice to VA shall in-
clude: 

(A) Advice regarding whether the 
loan is current or in default; 

(B) A copy of the purchase contract; 
and 

(C) A complete credit package devel-
oped by the holder which the Secretary 
may use for determining the credit-
worthiness of the purchaser. 

(D) The notice and documents re-
quired by this section must be sub-
mitted to the VA office of jurisdiction 
no later than 35 days after the date of 
receipt by the holder of a complete ap-
plication package for the approval of 
the assumption, subject to the same 
extensions as provided in paragraph 
(l)(l)(i) of this section. If the assump-

tion is not automatically approved by 
the holder or its authorized agent, pur-
suant to the automatic authority pro-
visions, $50 of any fee collected in ac-
cordance with § 36.4313(d)(8) must be re-
funded. If the Department of Veterans 
Affairs does not approve the assump-
tion, the holder will be notified and an 
additional $50 of any fee collected 
under § 36.4313(d)(8) must be refunded 
following the expiration of the 30-day 
appeal period set out in paragraph 
(l)(l)(i)(B) of this section. If such an ap-
peal is made to the Department of Vet-
erans Affairs, then the review will be 
conducted at the Department of Vet-
erans Affairs office of jurisdiction by 
an individual who was not involved in 
the original disapproval decision. If the 
application for assumption is approved 
and the transfer of security is com-
pleted, then the holder (or its author-
ized servicing agent) shall provide the 
notice required in paragraph (l)(l)(i)(A) 
of this section. 

(2) If the seller fails to notify the 
holder before disposing of property se-
curing the loan, the holder shall notify 
the Secretary within 60 days after 
learning of the transfer. Such notice 
shall advise whether or not the holder 
intends to exercise its option to imme-
diately accelerate the loan and wheth-
er or not an opportunity will be ex-
tended to the transferor and transferee 
to apply for retroactive approval of the 
assumption under the terms of this 
paragraph (l). 

(Authority: 38 U.S.C. 3714) 

(The Office of Management and Budget has 
approved the information collection require-
ments in this section under control number 
2900–0516) 

[73 FR 6310, Feb. 1, 2008. Redesignated at 75 
FR 33705, June 15, 2010, as amended at 75 FR 
65238, Oct. 22, 2010] 

§ 36.4304 Deviations; changes of iden-
tity. 

A deviation of more than 5 percent 
between the estimates upon which a 
certificate of commitment has been 
issued and the report of final payment 
of the proceeds of the loan, or a change 
in the identity of the property upon 
which the original appraisal was based, 
will invalidate the certificate of com-
mitment unless such deviation or 
change be approved by the Secretary. 

VerDate Mar<15>2010 09:10 Sep 10, 2012 Jkt 226144 PO 00000 Frm 00693 Fmt 8010 Sfmt 8010 Y:\SGML\226144.XXX 226144pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



684 

38 CFR Ch. I (7–1–12 Edition) § 36.4305 

Any deviation in excess of 5 percent or 
change in the identity of the property 
upon which the original appraisal was 
based must be supported by a new or 
supplemental appraisal of reasonable 
value: Provided, That substitution of 
materials of equal or better quality 
and value approved by the veteran and 
the designated appraiser shall not be 
deemed a ‘‘change in the identity of 
the property’’ within the purview of 
this section. A deviation not in excess 
of 5 percent will not require the prior 
approval of the Secretary. 

(Authority: 38 U.S.C. 3703(c)(1)) 

§ 36.4305 Partial disbursement. 
In cases where intervening cir-

cumstances make it impracticable to 
complete the actual paying out of the 
loan originally proposed, or justify the 
lender in declining to make further dis-
bursements on a construction loan, evi-
dence of guaranty or of insurance of 
the loan or the proper pro rata part 
thereof will be issuable if the loan is 
otherwise eligible for automatic guar-
anty or a certificate of commitment 
was issued thereon: Provided, 

(a) A report of the loan is submitted 
to the Secretary within a reasonable 
time subsequent to the last disburse-
ment, but in no event more than 90 
days thereafter, unless report of the 
facts and circumstances is made and an 
extension of time obtained from the 
Secretary. 

(b) There has been no default on the 
loan, except that the existence of a de-
fault shall not preclude issuance of a 
guaranty certificate or insurance ad-
vice if a certificate of commitment was 
issued with respect to the loan. 

(c) The Secretary determines that a 
person of reasonable prudence simi-
larly situated would not make further 
disbursements in the situation pre-
sented. 

(d) There has been full compliance 
with the provisions of 38 U.S.C. chapter 
37 and of the applicable regulations up 
to the time of the last disbursement. 

(e) In the case of a construction loan 
when the construction is not fully com-
pleted, the amount and percentage of 
the guaranty and the amount of the 
loan for the purposes of insurance or 
accounting to the Secretary shall be 
based upon such portion of the amount 

disbursed out of the proceeds of the 
loan which, when added to any other 
payments made by or on behalf of the 
veteran to the builder or the con-
tractor, does not exceed 80 percent of 
the value of that portion of the con-
struction performed (basing value on 
the contract price) plus the sum, if 
any, disbursed by the lender out of the 
proceeds of the loan for the land on 
which the construction is situated: And 
provided further, That the lender shall 
certify as follows: 

(1) Any amount advanced for land is 
protected by title or lien as provided in 
the regulations concerning guaranty or 
insurance of loans to veterans; and 

(2) No enforceable liens, for any work 
done or material furnished for that 
part of the construction completed and 
for which payment has been made out 
of the proceeds of the loan, exist or can 
come into existence. 

(Authority: 38 U.S.C. 3703(c)(1) and (d)) 

§ 36.4306 Refinancing of mortgage or 
other lien indebtedness. 

(a) Any loan for the purpose of refi-
nancing (38 U.S.C. 3710(a)(5)) an exist-
ing mortgage loan or other indebted-
ness secured by a lien of record on a 
dwelling or farm residence owned and 
occupied or to be reoccupied if the refi-
nancing loan is for the completion of 
major alterations, repairs or improve-
ments to the property, by an eligible 
veteran as the veteran’s home, or in 
the case of an eligible veteran unable 
to occupy the property because of ac-
tive duty status in the Armed Forces, 
occupied or to be reoccupied by the 
veteran’s spouse as the spouse’s home, 
shall be eligible for guaranty in an 
amount as computed under § 36.4302(a) 
provided that— 

(1) The amount of the loan may not 
exceed an amount equal to 90 percent 
of the reasonable value of the dwelling 
or farm residence which will secure the 
loan, as determined by the Secretary. 

(Authority: 38 U.S.C. 3710(e)(1)) 

(2) The dollar amount of discount, if 
any, to be paid by the veteran is rea-
sonable in amount as determined by 
the Secretary in accordance with 
§ 36.4313(d)(7)(i), 
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