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(1) The employee’s alcohol concentra-
tion measures less than 0.02; or 

(2) The start of the employee’s next 
regularly scheduled duty period, but 
not less than eight hours following ad-
ministration of the test. 

(b) Except as provided in paragraph 
(a) of this section, no employer shall 
take any action under this part against 
an employee based solely on test re-
sults showing an alcohol concentration 
less than 0.04. This does not prohibit an 
employer with authority independent 
of this part from taking any action 
otherwise consistent with law. 

§§ 655.36–655.40 [Reserved] 

Subpart E—Types of Testing 
§ 655.41 Pre-employment drug testing. 

(a)(1) Before allowing a covered em-
ployee or applicant to perform a safe-
ty-sensitive function for the first time, 
the employer must ensure that the em-
ployee takes a pre-employment drug 
test administered under this part with 
a verified negative result. An employer 
may not allow a covered employee, in-
cluding an applicant, to perform a safe-
ty-sensitive function unless the em-
ployee takes a drug test administered 
under this part with a verified negative 
result. 

(2) When a covered employee or appli-
cant has previously failed or refused a 
pre-employment drug test adminis-
tered under this part, the employee 
must provide the employer proof of 
having successfully completed a refer-
ral, evaluation and treatment plan as 
described in § 655.62. 

(b) An employer may not transfer an 
employee from a nonsafety-sensitive 
function to a safety-sensitive function 
until the employee takes a pre-employ-
ment drug test administered under this 
part with a verified negative result. 

(c) If a pre-employment drug test is 
canceled, the employer shall require 
the covered employee or applicant to 
take another pre-employment drug test 
administered under this part with a 
verified negative result. 

(d) When a covered employee or ap-
plicant has not performed a safety-sen-
sitive function for 90 consecutive cal-
endar days regardless of the reason, 
and the employee has not been in the 

employer’s random selection pool dur-
ing that time, the employer shall en-
sure that the employee takes a pre-em-
ployment drug test with a verified neg-
ative result. 

§ 655.42 Pre-employment alcohol test-
ing. 

An employer may, but is not required 
to, conduct pre-employment alcohol 
testing under this part. If an employer 
chooses to conduct pre-employment al-
cohol testing, the employer must com-
ply with the following requirements: 

(a) The employer must conduct a pre- 
employment alcohol test before the 
first performance of safety-sensitive 
functions by every covered employee 
(whether a new employee or someone 
who has transferred to a position in-
volving the performance of safety-sen-
sitive functions). 

(b) The employer must treat all cov-
ered employees performing safety-sen-
sitive functions the same for the pur-
pose of pre-employment alcohol testing 
(i.e., you must not test some covered 
employees and not others). 

(c) The employer must conduct the 
pre-employment tests after making a 
contingent offer of employment or 
transfer, subject to the employee pass-
ing the pre-employment alcohol test. 

(d) The employer must conduct all 
pre-employment alcohol tests using the 
alcohol testing procedures set forth in 
49 CFR Part 40. 

(e) The employer must not allow a 
covered employee to begin performing 
safety-sensitive functions unless the 
result of the employee’s test indicates 
an alcohol concentration of less than 
0.02. 

§ 655.43 Reasonable suspicion testing. 
(a) An employer shall conduct a drug 

and/or alcohol test when the employer 
has reasonable suspicion to believe 
that the covered employee has used a 
prohibited drug and/or engaged in alco-
hol misuse. 

(b) An employer’s determination that 
reasonable suspicion exists shall be 
based on specific, contemporaneous, 
articulable observations concerning 
the appearance, behavior, speech, or 
body odors of the covered employee. A 
supervisor(s), or other company offi-
cial(s) who is trained in detecting the 
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signs and symptoms of drug use and al-
cohol misuse must make the required 
observations. 

(c) Alcohol testing is authorized 
under this section only if the observa-
tions required by paragraph (b) of this 
section are made during, just pre-
ceding, or just after the period of the 
workday that the covered employee is 
required to be in compliance with this 
part. An employer may direct a cov-
ered employee to undergo reasonable 
suspicion testing for alcohol only while 
the employee is performing safety-sen-
sitive functions; just before the em-
ployee is to perform safety-sensitive 
functions; or just after the employee 
has ceased performing such functions. 

(d) If an alcohol test required by this 
section is not administered within two 
hours following the determination 
under paragraph (b) of this section, the 
employer shall prepare and maintain 
on file a record stating the reasons the 
alcohol test was not promptly adminis-
tered. If an alcohol test required by 
this section is not administered within 
eight hours following the determina-
tion under paragraph (b) of this sec-
tion, the employer shall cease attempts 
to administer an alcohol test and shall 
state in the record the reasons for not 
administering the test. 

§ 655.44 Post-accident testing. 
(a) Accidents. (1) Fatal accidents. (i) 

As soon as practicable following an ac-
cident involving the loss of human life, 
an employer shall conduct drug and al-
cohol tests on each surviving covered 
employee operating the mass transit 
vehicle at the time of the accident. 
Post-accident drug and alcohol testing 
of the operator is not required under 
this section if the covered employee is 
tested under the fatal accident testing 
requirements of the Federal Motor Car-
rier Safety Administration rule 49 CFR 
389.303(a)(1) or (b)(1). 

(ii) The employer shall also drug and 
alcohol test any other covered em-
ployee whose performance could have 
contributed to the accident, as deter-
mined by the employer using the best 
information available at the time of 
the decision. 

(2) Nonfatal accidents. (i) As soon as 
practicable following an accident not 
involving the loss of human life in 

which a mass transit vehicle is in-
volved, the employer shall drug and al-
cohol test each covered employee oper-
ating the mass transit vehicle at the 
time of the accident unless the em-
ployer determines, using the best infor-
mation available at the time of the de-
cision, that the covered employee’s 
performance can be completely dis-
counted as a contributing factor to the 
accident. The employer shall also drug 
and alcohol test any other covered em-
ployee whose performance could have 
contributed to the accident, as deter-
mined by the employer using the best 
information available at the time of 
the decision. 

(ii) If an alcohol test required by this 
section is not administered within two 
hours following the accident, the em-
ployer shall prepare and maintain on 
file a record stating the reasons the al-
cohol test was not promptly adminis-
tered. If an alcohol test required by 
this section is not administered within 
eight hours following the accident, the 
employer shall cease attempts to ad-
minister an alcohol test and maintain 
the record. Records shall be submitted 
to FTA upon request of the Adminis-
trator. 

(b) An employer shall ensure that a 
covered employee required to be drug 
tested under this section is tested as 
soon as practicable but within 32 hours 
of the accident. 

(c) A covered employee who is sub-
ject to post-accident testing who fails 
to remain readily available for such 
testing, including notifying the em-
ployer or the employer representative 
of his or her location if he or she leaves 
the scene of the accident prior to sub-
mission to such test, may be deemed by 
the employer to have refused to submit 
to testing. 

(d) The decision not to administer a 
drug and/or alcohol test under this sec-
tion shall be based on the employer’s 
determination, using the best available 
information at the time of the deter-
mination that the employee’s perform-
ance could not have contributed to the 
accident. Such a decision must be doc-
umented in detail, including the deci-
sion-making process used to reach the 
decision not to test. 
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(e) Nothing in this section shall be 
construed to require the delay of nec-
essary medical attention for the in-
jured following an accident or to pro-
hibit a covered employee from leaving 
the scene of an accident for the period 
necessary to obtain assistance in re-
sponding to the accident or to obtain 
necessary emergency medical care. 

(f) The results of a blood, urine, or 
breath test for the use of prohibited 
drugs or alcohol misuse, conducted by 
Federal, State, or local officials having 
independent authority for the test, 
shall be considered to meet the re-
quirements of this section provided 
such test conforms to the applicable 
Federal, State, or local testing require-
ments, and that the test results are ob-
tained by the employer. Such test re-
sults may be used only when the em-
ployer is unable to perform a post-acci-
dent test within the required period 
noted in paragraphs (a) and (b) of this 
section. 

§ 655.45 Random testing. 
(a) Except as provided in paragraphs 

(b) through (d) of this section, the min-
imum annual percentage rate for ran-
dom drug testing shall be 50 percent of 
covered employees; the random alcohol 
testing rate shall be 10 percent. As pro-
vided in paragraph (b) of this section, 
this rate is subject to annual review by 
the Administrator. 

(b) The Administrator’s decision to 
increase or decrease the minimum an-
nual percentage rate for random drug 
and alcohol testing is based, respec-
tively, on the reported positive drug 
and alcohol violation rates for the en-
tire industry. All information used for 
this determination is drawn from the 
drug and alcohol Management Informa-
tion System (MIS) reports required by 
this part. In order to ensure reliability 
of the data, the Administrator shall 
consider the quality and completeness 
of the reported data, may obtain addi-
tional information or reports from em-
ployers, and may make appropriate 
modifications in calculating the indus-
try’s verified positive results and viola-
tion rates. Each year, the Adminis-
trator will publish in the FEDERAL 
REGISTER the minimum annual per-
centage rates for random drug and al-
cohol testing of covered employees. 

The new minimum annual percentage 
rate for random drug and alcohol test-
ing will be applicable starting January 
1 of the calendar year following publi-
cation. 

(c) Rates for drug testing. (1) When 
the minimum annual percentage rate 
for random drug testing is 50 percent, 
the Administrator may lower this rate 
to 25 percent of all covered employees 
if the Administrator determines that 
the data received under the reporting 
requirements of § 655.72 for the two pre-
ceding consecutive calendar years indi-
cate that the reported positive rate is 
less than 1.0 percent. 

(2) When the minimum annual per-
centage rate for random drug testing is 
25 percent, and the data received under 
the reporting requirements of § 655.72 
for the calendar year indicate that the 
reported positive rate is equal to or 
greater than 1.0 percent, the Adminis-
trator will increase the minimum an-
nual percentage rate for random drug 
or random alcohol testing to 50 percent 
of all covered employees. 

(d) Rates for alcohol testing. (1)(i) 
When the minimum annual percentage 
rate for random alcohol testing is 25 
percent or more, the Administrator 
may lower this rate to 10 percent of all 
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of § 655.72 for two consecutive 
calendar years indicate that the viola-
tion rate is less than 0.5 percent. 

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 50 percent, the Administrator 
may lower this rate to 25 percent of all 
covered employees if the Adminis-
trator determines that the data re-
ceived under the reporting require-
ments of § 655.72 for two consecutive 
calendar years indicate that the viola-
tion rate is less than 1.0 percent but 
equal to or greater than 0.5 percent. 

(2)(i) When the minimum annual per-
centage rate for random alcohol test-
ing is 10 percent, and the data received 
under the reporting requirements of 
§ 655.72 for that calendar year indicate 
that the violation rate is equal to or 
greater than 0.5 percent, but less than 
1.0 percent, the Administrator will in-
crease the minimum annual percentage 
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rate for random alcohol testing to 25 
percent of all covered employees. 

(ii) When the minimum annual per-
centage rate for random alcohol test-
ing is 25 percent or less, and the data 
received under the reporting require-
ments of § 655.72 for that calendar year 
indicate that the violation rate is 
equal to or greater than 1.0 percent, 
the Administrator will increase the 
minimum annual percentage rate for 
random alcohol testing to 50 percent of 
all covered employees. 

(e) The selection of employees for 
random drug and alcohol testing shall 
be made by a scientifically valid meth-
od, such as a random number table or a 
computer-based random number gener-
ator that is matched with employees’ 
Social Security numbers, payroll iden-
tification numbers, or other com-
parable identifying numbers. Under the 
selection process used, each covered 
employee shall have an equal chance of 
being tested each time selections are 
made. 

(f) The employer shall randomly se-
lect a sufficient number of covered em-
ployees for testing during each cal-
endar year to equal an annual rate not 
less than the minimum annual percent-
age rates for random drug and alcohol 
testing determined by the Adminis-
trator. If the employer conducts ran-
dom drug and alcohol testing through a 
consortium, the number of employees 
to be tested may be calculated for each 
individual employer or may be based 
on the total number of covered employ-
ees covered by the consortium who are 
subject to random drug and alcohol 
testing at the same minimum annual 
percentage rate under this part. 

(g) Each employer shall ensure that 
random drug and alcohol tests con-
ducted under this part are unan-
nounced and unpredictable, and that 
the dates for administering random 
tests are spread reasonably throughout 
the calendar year. Random testing 
must be conducted at all times of day 
when safety-sensitive functions are 
performed. 

(h) Each employer shall require that 
each covered employee who is notified 
of selection for random drug or random 
alcohol testing proceed to the test site 
immediately. If the employee is per-
forming a safety-sensitive function at 

the time of the notification, the em-
ployer shall instead ensure that the 
employee ceases to perform the safety- 
sensitive function and proceeds to the 
testing site immediately. 

(i) A covered employee shall only be 
randomly tested for alcohol misuse 
while the employee is performing safe-
ty-sensitive functions; just before the 
employee is to perform safety-sensitive 
functions; or just after the employee 
has ceased performing such functions. 
A covered employee may be randomly 
tested for prohibited drug use anytime 
while on duty. 

(j) If a given covered employee is sub-
ject to random drug and alcohol test-
ing under the testing rules of more 
than one DOT agency for the same em-
ployer, the employee shall be subject 
to random drug and alcohol testing at 
the percentage rate established for the 
calendar year by the DOT agency regu-
lating more than 50 percent of the em-
ployee’s function. 

(k) If an employer is required to con-
duct random drug and alcohol testing 
under the drug and alcohol testing 
rules of more than one DOT agency, 
the employer may— 

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are 
subject to testing at the same required 
rate; or 

(2) Randomly select such employees 
for testing at the highest percentage 
rate established for the calendar year 
by any DOT agency to which the em-
ployer is subject. 

§ 655.46 Return to duty following re-
fusal to submit to a test, verified 
positive drug test result and/or 
breath alcohol test result of 0.04 or 
greater. 

Where a covered employee refuses to 
submit to a test, has a verified positive 
drug test result, and/or has a confirmed 
alcohol test result of 0.04 or greater, 
the employer, before returning the em-
ployee to duty to perform a safety-sen-
sitive function, shall follow the proce-
dures outlined in 49 CFR Part 40. 

§ 655.47 Follow-up testing after return-
ing to duty. 

An employer shall conduct follow-up 
testing of each employee who returns 
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to duty, as specified in 49 CFR Part 40, 
subpart O. 

§ 655.48 Retesting of covered employ-
ees with an alcohol concentration 
of 0.02 or greater but less than 0.04. 

If an employer chooses to permit a 
covered employee to perform a safety- 
sensitive function within 8 hours of an 
alcohol test indicating an alcohol con-
centration of 0.02 or greater but less 
than 0.04, the employer shall retest the 
covered employee to ensure compliance 
with the provisions of § 655.35. The cov-
ered employee may not perform safety- 
sensitive functions unless the con-
firmation alcohol test result is less 
than 0.02. 

§ 655.49 Refusal to submit to a drug or 
alcohol test. 

(a) Each employer shall require a 
covered employee to submit to a post- 
accident drug and alcohol test required 
under § 655.44, a random drug and alco-
hol test required under § 655.45, a rea-
sonable suspicion drug and alcohol test 
required under § 655.43, or a follow-up 
drug and alcohol test required under 
§ 655.47. No employer shall permit an 
employee who refuses to submit to 
such a test to perform or continue to 
perform safety-sensitive functions. 

(b) When an employee refuses to sub-
mit to a drug or alcohol test, the em-
ployer shall follow the procedures out-
lined in 49 CFR Part 40. 

§ 655.50 [Reserved] 

Subpart F—Drug and Alcohol 
Testing Procedures 

§ 655.51 Compliance with testing pro-
cedures requirements. 

The drug and alcohol testing proce-
dures in 49 CFR Part 40 apply to em-
ployers covered by this part, and must 
be read together with this part, unless 
expressly provided otherwise in this 
part. 

§ 655.52 Substance abuse professional 
(SAP). 

The SAP must perform the functions 
in 49 CFR Part 40. 

§ 655.53 Supervisor acting as collection 
site personnel. 

An employer shall not permit an em-
ployee with direct or immediate super-
visory responsibility or authority over 
another employee to serve as the urine 
collection person, breath alcohol tech-
nician, or saliva-testing technician for 
a drug or alcohol test of the employee. 

§§ 655.54–655.60 [Reserved] 

Subpart G—Consequences 

§ 655.61 Action when an employee has 
a verified positive drug test result 
or has a confirmed alcohol test re-
sult of 0.04 or greater, or refuses to 
submit to a test. 

(a) (1) Immediately after receiving 
notice from a medical review officer 
(MRO) or a consortium/third party ad-
ministrator (C/TPA) that a covered em-
ployee has a verified positive drug test 
result, the employer shall require that 
the covered employee cease performing 
a safety-sensitive function. 

(2) Immediately after receiving no-
tice from a Breath Alcohol Technician 
(BAT) that a covered employee has a 
confirmed alcohol test result of 0.04 or 
greater, the employer shall require 
that the covered employee cease per-
forming a safety-sensitive function. 

(3) If an employee refuses to submit 
to a drug or alcohol test required by 
this part, the employer shall require 
that the covered employee cease per-
forming a safety-sensitive function. 

(b) Before allowing the covered em-
ployee to resume performing a safety- 
sensitive function, the employer shall 
ensure the employee meets the require-
ments of 49 CFR Part 40 for returning 
to duty, including taking a return to 
duty drug and/or alcohol test. 

§ 655.62 Referral, evaluation, and 
treatment. 

If a covered employee has a verified 
positive drug test result, or has a con-
firmed alcohol test of 0.04 or greater, or 
refuses to submit to a drug or alcohol 
test required by this part, the em-
ployer shall advise the employee of the 
resources available for evaluating and 
resolving problems associated with pro-
hibited drug use and alcohol misuse, 
including the names, addresses, and 
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