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(b) The notice must inform the re-
spondent that he or she may be rep-
resented by a representative of the re-
spondent’s choice and that if the re-
spondent wishes to have such a rep-
resentative, the respondent must des-
ignate the representative in writing. 

(c) The agency must serve the notice 
of proposed action upon the respondent 
by mail or hand delivery no less than 
30 days prior to the effective date of 
the proposed action to the respondent’s 
last known residence or duty station. 

(d) If the respondent is employed in a 
position covered by this part on the 
date the notice is served, the respond-
ent is entitled to be retained in a pay 
status during the notice period. 

§ 731.403 Answer. 
A respondent may answer the 

charges in writing and furnish docu-
mentation and/or affidavits in support 
of the answer. To be timely, a written 
answer must be submitted no more 
than 30 days after the date of the no-
tice of proposed action. 

§ 731.404 Decision. 
The decision regarding the final ac-

tion must be in writing, be dated, and 
inform the respondent of the reasons 
for the decision and that an unfavor-
able decision may be appealed in ac-
cordance with subpart E of this part. If 
the decision requires removal, the em-
ploying agency must remove the ap-
pointee from the rolls within 5 work 
days of the agency’s decision. 

Subpart E—Appeal to the Merit 
Systems Protection Board 

§ 731.501 Appeal to the Merit Systems 
Protection Board. 

(a) Appeal to the Merit Systems Protec-
tion Board. When OPM or an agency 
acting under delegated authority under 
this part takes a suitability action 
against a person, that person may ap-
peal the action to the Merit Systems 
Protection Board (hereinafter 
‘‘Board’’). 

(b) Decisions by the Merit Systems Pro-
tection Board. (1) If the Board finds that 
one or more of the charges brought by 
OPM or an agency against the person is 
supported by a preponderance of the 
evidence, regardless of whether all 

specifications are sustained, it must af-
firm the suitability determination. The 
Board must consider the record as a 
whole and make a finding on each 
charge and specification in making its 
decision. 

(2) If the Board sustains fewer than 
all the charges, the Board must remand 
the case to OPM or the agency to de-
termine whether the suitability action 
taken is appropriate based on the sus-
tained charge(s). However, the agency 
must hold in abeyance a decision on re-
mand until the person has exhausted 
all rights to seek review of the Board’s 
decision, including court review. 

(3) Once review is final, OPM or an 
agency will determine whether the ac-
tion taken is appropriate based on the 
sustained charges and this determina-
tion will be final without any further 
appeal to the Board. 

(c) Appeal procedures. The procedures 
for filing an appeal with the Board are 
found at part 1201 of this title. 

Subpart F—Savings Provision 

§ 731.601 Savings provision. 
No provision of the regulations in 

this part is to be applied in such a way 
as to affect any administrative pro-
ceeding pending on June 16, 2008. An 
administrative proceeding is deemed to 
be pending from the date of the agency 
or OPM ‘‘notice of proposed action’’ de-
scribed in §§ 731.302 and 731.402. 

PART 732—NATIONAL SECURITY 
POSITIONS 

Subpart A—Scope 

Sec. 
732.101 Purpose. 
732.102 Definition and applicability. 

Subpart B—Designation and Investigative 
Requirements 

732.201 Sensitivity level designations and 
investigative requirements. 

732.202 Waivers and exceptions to investiga-
tive requirements. 

732.203 Periodic reinvestigation require-
ments. 

Subpart C—Due Process and Reporting 

732.301 Due process. 
732.302 Reporting to OPM. 
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Subpart D—Security and Related 
Determinations 

732.401 Reemployment eligibility of certain 
former Federal employees. 

AUTHORITY: 5 U.S.C. 3301, 3302, 7312; 50 
U.S.C. 403; E.O. 10450, 3 CFR, 1949–1953 Comp., 
p. 936. 

SOURCE: 56 FR 18654, Apr. 23, 1991, unless 
otherwise noted. 

Subpart A—Scope 

§ 732.101 Purpose. 

This part sets forth certain require-
ments and procedures which each agen-
cy shall observe for determining na-
tional security positions pursuant to 
Executive Order 10450—Security Re-
quirements for Government Employ-
ment (April 27, 1953), 18 FR 2489, 3 CFR 
1949–1953 Comp., p. 936, as amended. 

§ 732.102 Definition and applicability. 

(a) For purposes of this part, the 
term ‘‘national security position’’ in-
cludes: 

(1) Those positions that involve ac-
tivities of the Government that are 
concerned with the protection of the 
nation from foreign aggression or espi-
onage, including development of de-
fense plans or policies, intelligence or 
counterintelligence activities, and re-
lated activities concerned with the 
preservation of the military strength 
of the United States; and 

(2) Positions that require regular use 
of, or access to, classified information. 
Procedures and guidance provided in 
OPM issuances apply. 

(b) The requirements of this part 
apply to competitive service positions, 
and to Senior Executive Service posi-
tions filled by career appointment, 
within the Executive Branch, and agen-
cies may apply them to excepted serv-
ice positions within the Executive 
Branch. 

[56 FR 18654, Apr. 23, 1991, as amended at 66 
FR 66711, Dec. 27, 2001] 

Subpart B—Designation and 
Investigative Requirements 

§ 732.201 Sensitivity level designations 
and investigative requirements. 

(a) For purposes of this part, the 
head of each agency shall designate, or 
cause to be designated, any position 
within the department or agency the 
occupant of which could bring about, 
by virtue of the nature of the position, 
a material adverse effect on the na-
tional security as a sensitive position 
at one of three sensitivity levels: Spe-
cial-Sensitive, Critical-Sensitive, or 
Noncritical-Sensitive. 

(b) Investigative requirements for 
each sensitivity level are provided in 
OPM issuances. 

[56 FR 18654, Apr. 23, 1991, as amended at 66 
FR 66711, Dec. 27, 2001] 

§ 732.202 Waivers and exceptions to in-
vestigative requirements. 

(a) Waivers—(1) General. A waiver of 
the preappointment investigative re-
quirement contained in section 3(b) of 
Executive Order 10450 for employment 
in a sensitive national security posi-
tion may be made only for a limited 
period: (i) In case of emergency if the 
head of the department or agency con-
cerned finds that such action is nec-
essary in the national interest; and (ii) 
when such finding is made a part of the 
records of the department or agency. 

(2) Specific waiver requirements. (i) The 
preappointment investigative require-
ment may not be waived for appoint-
ment to positions designated Special- 
Sensitive under this part. 

(ii) For positions designated Critical- 
Sensitive under this part, the records 
of the department or agency required 
by § 732.202(a)(1) of this part shall show 
what decision was made on obtaining 
prewaiver checks, as follows: (A) The 
nature of the emergency precluded ob-
taining prewaiver checks; or (B) checks 
were initiated but not all responses 
were received within 5 days; or (C) 
checks made and favorably completed 
are listed. 

(iii) The waiver restriction is op-
tional for positions designated Non-
critical-Sensitive under this part. 
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